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O PA3JIOSMUMA HEBAXXHOCTU 3ABEILTABA
VY CPIICKOM U YIIOPEJHOM ITPABVY*

Cannceiiak: /la 6u 6uno iyno8aicHo, 3agewiliare Kao upasHu iocao mortis
causa Mopa ucHyHuiuYU ogpehere yciose Koju cy gaiiu y c6aKoM KOHKPeHOM ipas-
HOM HopewiKy. ¥V cpiuckom upagy, Haueano UoCMapano, UpasHo gejciigo Moxce
ga fipoussege camo 3asewillarbe Koje je CAuUHUIO0 3a8eitlajHo cilocoOHO uye,
c10b60gHO uspasicasajyhiu ceojy 60y, uuja je cagpaicuna y ckiagy ca UpuHygHuM
Upoiiucuma u UpasuIuMa Mopad, d Koje je cauurbeHo Y HeKoM 0g 00IuKa upotiu-
canux 3akonom. Hegociuaitax 6uno kol og Hagegenux eiemenaiia, YuHu 3a6euiiad-
b€ HeUYHOBANCHUM.

Ilpasnu iiopegax ceaxe gporcase 8pegryje pasnole HeGadCHOCIUU 3A6eWUAIbA
U CXOgHO UioMe UX pa3epciiasa Ha HUWTLAsa u pyw./suea 3asewiiara. Huwita-
60CIl KAO 8pciiia IpahancKoipagne canKkyuje uma 3a Yusb ga ojaua upagny cuiyp-
HOCIU, wiituitehy odwitu uHitdepec u culypHociu ipagHol ipomeiua. Pywsusociu,
ca gpyle ciupane, Kao cankyuja ciabujel upasnoi gejciusa, pe ceela gupa y upu-
BalliHe uHUlepece 3aUHIEePeCcOBarux Juya, ua cy cuiola U FeHu gomMetu Yiucu.
3axon o nacrnehusary Cpbuje na jacan u ipeyusan HAYUH pa3geaja HUWILABA Og
PYULBUBUX 3a6euUarba Y HoLLeqy Y3poKa KOju go Pux gogoge, Kpyla Iuya Koja ce
MOTY HO3UBATUU HA FUX, POKOBA Y KOjuMda je MoTyhie uciuyarse iwiuxoeol uoCciio-

* Paj je HacTao Kao pe3yiTaT UCTPAKUBaKbA y OKBUPY MPOjeKTa ,,I[paBHa Tpaannnja U1 HOBU
npaBHU n3a30BU” unju je Hocual [IpaBuu dakynrer y HoBom Cany.
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Jarea, kao u ipasnux iocneguya ionuwiiaja. Flaxko cy Hauyeano y okeupuma Knacu-
HUX Pa30la HeeaMCHOCIU HPABHUX TOCI06A Cagpacanux y 3axony o obauiayuo-
HUM OgHOCUMA, HEKU 0g pa31ola HUWMIIABOCIIU U PYW/bUBOCIUY, KAO U HOjequHU
HUpoYyecHU ACTeKlU HeGANCHOCIIU 3a8eillara, yeaxcasajyhu rweloge cieyuduy-
HOCUIU KAo UpagHol Hocia mortis causa, HacaegHoupasHuM Upouucuma upuiaio-
henu cy matuepuju 3aeewiiajuol Hacrehusarsa.

Y pagy ce cainegasajy yiipaso nauunu na xoju cy y cpiickom, aau u OCiiaIuUmM
ilojeguHuM cagpemMeHUM UPAGHUM ypeheruma, Kao Wilo Cy HeMauko, ayCiupujcKo,
panyycro u pycko iupaso, pelyrucana upeimxogro CUoMenyia Uuiuared, upu yemy
ce y ghoxycy dadicrwe ayiiopa Haidse 3aKOHCKA pewersa Koja cy ipuxsahena y
gomahem iipasy. Ha iiemeny muxogol caliegasarba, KOHCYIYjyhu uciiospemero
cillagoge axilyenne ipasHe goKpune u cygeke ipaxce, Kao u yaumajyhu y oosup
ilojegute gobpe conyyuje youere y yilopegHom ipasy, ayiiopu usHoce ogiosapajyhe
iipegnoie Koju bu Moiau goupureiu yHaupehery 3akoucke pelynaiuuee ioceeherne
PA3103uUMa He8adNCHOCTUY 3asewiuarsa ) 3akonogasciugy Cpouje de lege ferenda.

Kwyune peuu: nuwiiagociu 3aeeuiitiarea, pyu/suoci 3agewilard, jagHu
Hlopegax, 3aeewiiajna ciiocoOHoC, Paicuurosare 3a8ewilard, MaLe 0mne,
00IUK 3a6ewilarba.

YBOJIHE HATIOMEHE

[paBHO /IejcTBO pacrosarama 3a CIy4aj CMPTH MOXKE J1a TPOUCTEKHE UCKIbY-
YHBO M3 3aBElITamba KOje CIyHhaBa 3aKOHOM IMPOIUCAHE YCIIOBE, jep jeANHO
MyHOBAXKHO 3aBEIITAHE MOXKE JIa MPOU3BE/IC KeJbEeHE MpaBHe mocieauie. Y cy-
MPOTHOM, ped je 0 HeBakehem 3aBemTamy.

Jlomahu mpaBHU TOpEaK, Kao IITO je TO HAUSHO CIyYaj U 'y OCTAIHUM Ca-
BpEeMeHHM TNpaBHUM ypehemnuma EBporie, mo3Haje Bullie pa3iora HEBaKHOCTH
3aBellITarba, TPAIUIMOHATHO X CBpcTaBajyhu y qBe kareropuje. Cripam mpaBHUX
MOCJIeANIIa Koje HACTYTajy, Pa3IfKyjy ce pa3jiio3u KOji BOJIC HUIIITABOCTH 3aBe-
HITaka, K0 ¥ OHU KOJU 32 MOCJCAHIY UMajy IEeroBy Pyl/bUBOCT. HurraBoct
Kao BpcTa rpaljaHCKOIpaBHE CaHKI[HMje MMa 32 IIMJb JIa 0jaya MPaBHY CUTYPHOCT,
HITUTEhH OMIITH UHTEPEC M CUTYPHOCT MPABHOT MPOMeTa. 3aKOH 0 HacehuBamy
CpOuje 103Haje OMIITY HUINTABOCT 3aBElITamba, ajld U MOCCOHEe CllydajeBe HU-
HITABOCTH KOJU MPOU3HIIA3E U3 CCNU(UIHOCTH 3aBEIITamha KAo MPABHOT MOCA.
HcroBpeMeHo, crpam pasiiora, mocjieuia HUIIITABOCTH MOXKE Jia OTOH 110
3aBEIITAmE WK CaMO jeIaH HBEroB J1e0. Y TOM CMHCITY MOYE CE TOBOPUTH O MOT-
MyHO] ¥ JICJTMMHUYHO] HUIIITABOCTH 3aBElTaka. PylJBUBOCT, ca Ipyre cTpaHe, Kao
CaHKI[Mja crabujer MpaBHOT JICjCTRA, TPEe CBEra JUpa y MPUBATHE HHTEPECE 3anH-
TEPECOBAHUX JIMIIA, 1A CY BeHU JoMeTH yxkH. Ho, U y Torieny mojeiuHux pasiora
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KOjH TOBOJIE JIO OBE CAHKIIH]jE, MOT'Y C€ IPUMEHHUTH TIPaBUIa O ICTMMIYIHO] HHUIIITA-
BOCTH 3aBellITama.

Y 3aBHCHOCTH OJ1 KOHKPETHOT pa3Jiora HEeBaXKHOCTH 3aBellITama, y qoMahiem
3aKOHOJIABCTBY, aJld M KOMIIAPATUBHO MOCMATPAHO, Pa3iIUKYjy ce Kpyr cy0jexaTa
KOJH CE MOT'Y ITO3MBATH HA HHX, BPEMEHCKH OKBUPH Y KOjUMa OHH TO MOTY JIa y4H-
HE, Ka0 U Ha4MH Ha KOj! je TOTPEOHO Ja OBa JINIIA IIOCTaBE CBOj Ty KOCHU 3aXTEB.
VYenen Tora, mpaBUITHO YTBpHHBAKkE pasiiora 3a Mooujame 3aBEIITama je o1 U3y-
3€THOT 3Ha4aja y CBAKOM KOHKPETHOM city4ajy. Perynunnyhu pasnore HUINTaBoCcTH
1 pyILJBHBOCTH 3aBEIITamka, 3aKOH 0 HaclehBamy je HaueTHO OCTA0 y OKBUPUMA
KJIACHYHUX Pa3JIora HeBaXKHOCTH IIPaBHUX TIOCIIOBA, y3 onpeheHe usyserke, koju
Cy mpujaroheHu MaTepHju 3aBEIITajHOT HacieuBama, Kao MITo je TO CIIydaj KOj
HEJIOCTaTKa 3aBeIlTajHe CIIOCOOHOCTH, 00JIMKA 3aBElITamha, T¢ POKOBA 3a UCTH-
Hamke PyIIJBHBOCTH. AyTOPH Cy MHUIILJbEHA J1a Y IOMEHY pas3yiora HEBaXKHOCTH
3aBellTalka UMa MPOCTOpa yHarpehemwy 3akoHCKOT TekcTa y OyayhHocTH, paau
OTKJIakamha U3BECHUX HEJJOYMHIIA KOje MTPOu3uIIase 13 Baxehe 3aKOHCKe peryJia-
THBE I0jeJIUHUX O] FbUX.

1. PA3JIO3U HEBA’KHOCTU 3ABEILITABA YV CPIICKOM ITIPABY

1.1. HumuraBocT Kao pa3Jjior HeBa:>KHOCTH 3aBelITalba

[Ipema 3axony o HacnehuBamwy CpoOuje, 3aBelITame je HUIITaBO OHJIa Kajia
je meropa caip)KMHa CyNpOTHAa UMIIEpaTHBHUM HopMaMa gomaher mpaBHOT cH-
cTeMa, jaBHOM MOPETKY U 100puM obudajuma.! HaBenena oapenba cBojcTBEHA je
CBaKOM IIPaBHOM TIOCITy MPENY3eTOM y TpaHuIama gomMaher mpaBHOT cucTeMa
y TOM TIOTJIe/TY je ommTerT Kapaktepa. [loBpena jaBHOT mopeTka u 1o0pux odnya-
ja UCTI0JbaBa ce Kpo3 HeZ03BOJLEHOCT CaIpyKIHE 3aBEIITAaha, lerOBOT MTPEMETa,
I[1Jba, KA0 U 3aBELITA04eBUX MOTHBA.? LI1Jb 300T KOjer je CauneHO 3aBeIITAbE
WJIH HEeKa HheroBa ofipenida Mopa OMTH 3aCHOBaH Ha JIONyIITeHUM oOyaama. Kako
je 3aBerrame JOOPOUHH ITPAaBHH 110CA0, HEJJO3BOJFEHI MOTHBH 3aBEIITA0IA, Ka/1a
cy OMTHO yTHIIaJIM Ha O/INTYKY pacrojaramha IMOBHHOM, Ouhe pejeBaHTHHU MpH-
JMKOM JIOHOIICHa OJUTYKe O OIleHH HUIITaBocTH. M3 Tor pasnora he 3aBemrame,
YaK W Kajia My caJp>KHHa HHje Ha MPBU MOIJIE/ HeJ03BOJbeHa, OUTH HUIITABO
KaJa je 3aBenITagan Ono MOTHBHCAH HEIOMY I TEHUM ITo0y1aMa IIPHUIIMKOM CBOT
pacnionarama.’ Hemonymrene nmoGye Mopajy aa Oyay omanydyjyher kapakrepa,

''Un. 155 3akona o HacnehuBamwy Perryonuke Cpbuje, ,, Cr. inacnux PC*, 6p. 46/95, 101/2003
—ominyka YCPC u 6/2015. Y nammem Texcty: 30H Cpouje.

2 1. 'Byphesuh, Hacnegno iipaso, lpasuu daxynrer y beorpany, beorpas, 2010, 204.

3 Mlako u3HeTo Huje n3puunTo HaseneHo y 30H Cpouje, Takas 3aKkjbydak ce Hamelie Ha OCHO-
BY OIIITUX IPaBUiIa 0O0JUTalMOHOT paBa. Bun. ui. 53 y Be3u ca ui. 25, ct. 3 3akoHa 0 obnurau-
OHUM ofiHOCUMa, ,,Cr. uciu COPJ*, 6p. 29/78, 39/85, 45/89 — onnyka YCI u 57/89, ,,Cn. nuciu CPJ*,
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T1a IaKo caM 3aKOH He HABOIH Koja TIo0yaa ce MOXKe CMaTpaTH omTydyjyhoMm, Teo-
pHja CTOjU Ha CTAHOBHILTY Ja j€ TO OHA Y YHMjeM OJCYCTBY 3aBellTajiall He Ou ca-
cTaBHo 3aBemTame.* 3aBemmrame he qaxie OUTH y HETMHHE HUIITABO YKOIHKO je
HUIITaBa oJ[pe10a MpecTaBbaia OIydyjyhy noOyay 3a caunmbaBarmhe 3aBellTa-
Ha, OJIHOCHO, KaJ1a 0€3 Hbe 10 BEroBOr CAuNmkhaBakha He OM HU JIOILLIO.>
Humrago je u 3aBemtame caunib-eHO Off CTPaHe JUla Koje HUje HaBpLIMIIO
15 roguHa )XHBOTA, OTHOCHO JIMIIA KOje je 300T HeCIIocOOHOCTH 3a pacyhuBame
HOTITYHO JIMIICHO MOCTIOBHE CocoOHOCTH.® 3akoHoM oxpeljen y3pact o 15 roau-
Ha )KHBOTA MPEICTaBIba 00jeKTUBHU CJIEMEHT 3aBEIITajHEe CIOCOOHOCTH, JOK CITO-
coOHOCT 3a pacyhuBame UnHU IeH Cy0jeKTHBHU ereMeHT. CTapocHa rpaHuIa ce
poBepaBa u yTBphyje y cBakoM KOHKpPETHOM ciry4ajy. Kaga je ped o crmocobHo-
CTH 3a pacyhuBame, Kao jeHor o yenrhux pasiora 3a OCIopaBarbe My HOBAKHOCTH
3aBellTama y MPAKCH, CPIICKO 3aKOHOJIABCTBO, 32 PA3IIUKY OJf IOjETHHUX CaBpeMe-
HHX MPAaBHUX MOpeaka, He caapku oapehere oBor nojma.’ [TocTojame ciocoOHO-
CTH 3a pacyhuBame ce IPeTIoCTaBIba, IIITO 3HAYH JIa j€ JINIIE KOje OCIopaBa lbEeHO
MOCTOjare U 09yBaHOCT, AY)KHO 1a TO U Jokaxe.® Jla Ou 3aBerrarme OUiIo myHo-

op. 31/93, ,,Cxr. auciu CLT’*, 6p. 1/2003 — YcraBHa noBesva u ,,Cx. iracuux PC*, 6p. 18/2020, y
nasbeM TekcTy: 300 Cpbwuje; kao u . Byphesuh, Viniuuaj negozsovenoi moitiusa na iiynosa-
scnocin imecimiamenitia, Ananu [Ipasror ¢axynreta y beorpany, beorpan, 3-4/2004, 447 u naswe.

4 . Byphesuh, Hacnegno iipaso, 207.

5 IlpuMepa paan, yKOJHKO OM 3aBelITajall OCTABHO HEKOM JIMILY CBOjy HMOBHHY IIyTEM
3aBeliTama 300T TOra IITO je OHO CBOjeBPEMEHO (M3MUKH eITMMHUHHUCAIIO 3aBEIITA0YEBOT TOJHU-
TUYKOI IPOTUBHUKA, TAKBa 0upe;16aje HuIITasa, C TUM LITO he BbECHA HULITABOCT IIPEACTaBJbaTU
PA3JIOT 3a MOHUIITA] LIEJIOT 3aBEIITaba caMo y CIydajy Ka/ia je 3aBEIITajHO PACIIOIarambe y KOPUCT
TOT JINIIa peJICTaBJbalo oy uyjyhy moOyay 3a caunmaBame 3aBemTama. Bua. O. b. Autuh, 3. M.
banunosau, Komeniniap 3akona o nacaeljusary, beorpan, 1996, 439.

%Y. 156 30H Cpbuje.

7 Tako, IpuMepa pau, HeMadKo, ayCTPHjCKO, XPBATCKO M OOCAHCKO-XEPIIETOBAIKO MTPAaBO
neuHUTy Win oinxke onpelyjy Cy0jeKTHBHY €NIeMEHT 3aBELITajHe CIOCOOHOCTH U TO IO MTPABHITY
HETaTUBHOM (popMytaniujoM. Y HEMadyKOM IpaBy MPOMHICAHO je Ja 3aBEIITajHy CIIOCOOHOCT HeMa
ocoba koja 300r aymieBHe nopeMeheHocTH, MEHTaIHE 320CTal0CTH MK TopeMehaja cBecT Huje
y CTamby Jla CXBaTH 3HA4aj M3jaBe MOCIIeHhEe BOJbE U Jia IOCTYIIA y CKJIay ca TUM cxBaTtameM. [Ipe-
Ma HacleqHonpaBHIM ponucuMa Xpeatcke U Oenepannje buX, 3aBemirajuy cnocoOHOCT HeMa
JIUIIE KOje y TPEHYTKY CaunibaBarba 3aBelITama Hije OMII0 y CTamy Ja CXBAaTH 3HAUCHE H3jaBe
CBOj€ BOJbE U EbCHE MOCICIUIIE HIIK HUje OUII0 CIIOCOOHO /1a yIIpaBjba CBOjOM BOJHOM TOJHKO /1
MOCTYTIa y CKJIay Ca THM 3HambeM. Y ayCTPHjCKOM 3aKOHOJIaBCTBY, 3aBEIITAjHO CIIOCOOHMM CMa-
Tpa ce JIULE KOje MOJKE 1a pa3yMe 3HaueHe 1 MOCIIeIULIE 3aBEIITajHOT PAacIIoiaramba U Jia ce MoHAaIlIa
y CKJIaay ca THM. 3aBemTame he ce cMaTpaTi HUIITaBUM KaJia je 3aBellTalal N3jaBHo HOCIIeby
BOJBY y CTamby KOje UCKJbyUyje II0CTOjarhe 3aBEIITajHe CIIOCOOHOCTH, Kao MITO Cy, IpuMepa pajiy,
MEeHTaJIHa O0JeCT WK cTame HHToKcHKanuje. Bux. J. Bunuh, M. KoBauesuh, O dojequnum iiuitia-
muma 3agewitiajnol Hacnehueamwa y cpiickom iipagy — de lege ferenda (I geo), 360pHuUK panoBa
[IpaBuor daxynrera y HoBom Cany, Hosu Can, 1/2023, 166.

8 B. Bophesuh, Hacregno iipaso, [pasuu daxynrer y Huury, Hum, 1997, 261; b. biarojesuh,
Hacnegno iipago COPJ, 3aBon 3a nznasame ynoennka CP Cpbuje, beorpan, 1964, 224; T. Byphuh-
-Munoesuh, Hexu aciiexitiu 3asewitiajue ciiocoonocinu, Ipasuu xxuBort, beorpan, 10/2013, 565-566.
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Ba)KHO, HEOITXOTHO j€ KyMYJIAaTHBHO ITOCTOjarke 00a eJIeMEHTa Y MOMEHTY F>ETOBOT
cacTaBJbama, ajli U y TPEHYTKY Kaja ce Beh CauumbeHO 3aBEIITAkhe MCHA HIIH
oro3uBa. HakHa HO cTedyeHa 3aBelTajHa ClIOCOOHOCT He JOBOJIN JI0 TYHOBAXKHO-
CTH 3aBelITamha CAauubEHOT 0€3 BEHOT nocTojama. C Apyre cTpaHe, HAKHAIHH
ryouTak CiocOOHOCTH 3a pacyhuBame KOjH je yCaenno HaKOH YiMHA cacTaBJbarbha
3aBellTarba, He YTHYE Ha HhEeroBy IYHOBAXHOCT.’ 3aBElITabE KOje je CAUMbEeHO
0e3 ImocTojarma 3aBeIITajHe CIOCOOHOCTH YBEK je& Y IIETUHN HUIITABO.
dasncuduroBaHo 3aBerTame je Takohe Humrao.'? CymrnHa CaHKIIHOHH-
cama HumTaBomhy ¢arcuGuKoBaHOT 3aBelITama je y CpeyaBamy 1a jeaHO
MUCMEHO OyJie IPeCTaBJbEHO Kao BOJba OCTABUOLA, Koja HH (hOPMaIHO HHjE T10-
CTOjasia y FheTOBOM cacTaBJbamy.'! 3aBermrame MoKe fa OyIe MOTITYHO HIIH IETH-
MU4HO (ancuduroBano. O moTmyHo (ancuhuKoBaHOM 3aBEIITARKY MOXKE CE TOBO-
PHTH KaJia FheroBa caJipyKuHa HacTaHe 0e3 ca3Hama 3aBellTaola, OTHOCHO KaJia je
HErOB MOTIHC (haCU(PUKOBAH, TOK JSTUMUYHO (Pasci(PUKOBAHO 3aBEIITAE I10-
CTOjH KaJa je, y MambeM WTH BeheM 00MMY, IeroBa caipyKiHa U3MEHh-eHa y OJTHOCY
Ha OHO WITO je 3aBelTalal HaBeo. Paznuka y oOuMmy u HauuHy (ancuduroBama
3aBellTamka 0CTaje 6e3 3Hauaja y CMICITY HAaCTyIama IMOCIenIia HUITaBoCTH. > 13
WzneTu pasnos3u Boae in toto HUIITaBOCTH MPABHOT 1OCIa, C TUM A2 YKOJIH-
KO CY je/IHa MITU BUIIIe o/ipe/iada 3aBeliTama CypoTHE MPUHYTHIUM ITPOITHCHUMA,
JaBHOM TOPETKY WM JOOpUM obnyajuMa, Moryhe je 1a 3aBemtame Kao MpaBHU
10Cao OCTaHe Ha cHa3M. Ped je 0 JeTMMUYHOj HUIITAaBOCTH 3aBeiTama.* Hanwme,

° Y. 80, ct. 1 30H Cp6uje. lomahe 3aKOHOIABCTBO PErYJIUIIE U CUTYAIUjy Kaaa HECIIO-
cOOHOCT 3a pacyhuBame HACTYIIM HAKOH IITO j€ 3aBEIITAE CAYHIbEHO, IITO CAMO 3aBELITAHE HE
YUHH HUIITaBUM HUTHU PYIIJGUBUM, aJId C€ NCTO MOXKE CTAaBUTH BaH CHare. 3a BUILE BUAETH KO
J1. )Kusojunosuh, Citias.vare 3asewitiara 6an chaie y ayciipujckom u cpiickom iipagy, 300pHUK
panosa IIpaBnor ¢akynrera y Hunry, Hum, 88/2020, 25-28.

101, 157 30H Cpbuje.

1'0. b. Auruh, 3. M. Banunosal, op. cit, 437.

12 B. ‘Bophesuh, op. cit, 261. 3a yrephuBame dancudukara 3HAYajHA Cy KPUBUYHOIPABHH
mporucy, jep (ancudukoBarme 3aBemTamka Cliajia y KpUBUYHA Jiena Gajacu(ukoBama ncrpasa. Bumre
kox: 1. XKusojunosuh, Huwitiasocini ¢pancugpuxosanoi 3asewitiarva, llpasuu cuctem Cpouje u
crannapau Espornicke yuuje u Casera Esporne, [IpaBuu dakynrer Yuusepsurera y Kparyjesiry
— WHerutyT 32 mpaBHe U IpyTBeHe Hayke, Kparyjesai, 2009, 259 ca nassum ynyhusamem.

13 Mlako HUCY Y€CTH CITy4ajeBH, CHMYJIOBAHO M QUKTHBHO 3aBEIITAE, KA0 U 3aBEIITAHE KOJI
Kojer npoiec popMupama BOJbe HUje JTOBPIICH, OTHOCHO KOJI KOjer BOJba HUje H3HETa Ca HaMEPOM
pacrioyiarama 3a cjiy4aj CMpTH Ou Takolje Ouina HUIITaBa. Y 1UJbY MPaBHE JOCJICIHOCTH, HAIIO-
MeHyhemo 1a O ClOMEeHYTH CilydajeBH 3allpaBo ClIafaliu y HernocTojehe npaBHe MOCIOBE O YHj0j
ITyHOBa)KHOCTH C€ HE PACIpaBiba, jep KaKo HICY HU HACTaJM, TO OHHU HE IIPOHU3BOJIE IPABHO JI¢j-
cTBO. MehyTum, mux Tpebda TpeTHpaTH Kao HUILITaBa, 300T 1BOjHE je00e HEBAXKHOCTH 3aBEIlITa-
ma. JlakJie, yKOIMKO OH JIOIIIIO 10 OCIIOpaBarba Iy HOBaKHOCTH CIIOMEHYTHX 3aBEIITAba Y CYJICKOM
MOCTYTIKY, jeJUHA OTTyKa Cy/la Y OBaKBUM CIIy4ajeBUMa MOTJIa Ou 1a Oyze OUTyKa O HUIITaBOCTH.

4 UHCTUTYT JeTMMHUYHE HUIITABOCTH j€ Yy CBOJMM TOYEI[MMa OHO CKOITYAH ca MaTepUjoM
3aBELITAJHUX PACIoNarama, 1a ce MOTOM HBeroBa IpUMeHa IPOLINPUIIa U Ha ipyTe o0iacTu. Bua.
L. Hasemeyer, Geltungserhaltende oder geltungszerstorende Reduktion?, M. Habersack et al
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y 3aBEIITajHOM TIpaBy, JA0JIa3H JI0 U3paxaja IpeBHA MAKCUMA JIa Ce KOPUCHO IITET-
HUM He KBapH (utile per inutile non vitiatur). I3HETO ce MOXe OYCKHUBATH Kaja
Cy TI0 CBOjOj TIPUPOAH U CAAPKUHU 3aBEIITajHE Olpe0e TaKBe Ja 3aBEIITAHE
MOXe Jla OTIcTaHe u 0e3 HHX, Ka0 U 'y OHUM Clly4ajeBuMa Kaja CIopHe oapenoe
HHUCY TpeAcTaBiballe oMIydyjyhy mobymay 3a meroso caunmasame.® YV cympoT-
HOM, HUILTABOCT MOMEHYTHX Ofpenada MmoBjiaun 3a cOOOM M HUILITABOCT LEJIOT
MPaBHOT MOCJIA.

[IpaBuna o AETMMHYHO] HUILTABOCTH 3aBELITaa OJHOCE CE HA jOII HEeKe
onpende 3akoHa o HaciehuBamy. Tako je BIMe H3PUUNTO IpeaBul)eHa 1 HUTITa-
BOCT ofipefada Kojuma 3aBeruTanal oapelyje HacieHuKa CBOM HACJIEIHUKY WUITH
HCTIOPYKONIPUMITY ((HIeHKOMHUCAapHA CYIICTUTYIH]ja). HummTaBa je n ogpenda
KOjOM 3aBeluTajal 3abpamyje Uil orpaHnyaBa 1eo0y HACJIEACTBa, Ka0 U OHUX
KOojuMa 3a0pamyje CBOM HACICAHUKY WJIU JIeraTapy Ja oTyhe cTBap WM IIpaBo
KOje UM je ocTaBibeHO.'® McTakHyTe 3abpaHe ce per se OJHOCE Ha CBE 3aKOHOM
npensul)eHe o0IuKe 3aBemTama. [lopen oBux, HUMITAaBH he OUTH 1 TeTIOBH 3aBe-
HITamka KOjuMa ce 0CTaBJba oJpeljeHa KOpUCT KpyTy JHUla Koja Cy HEMOCPEIHO
WJTH TIOCPEJTHO MOBE3aHa ca MOCTYNKOM CaunibhaBamba 3aBelITama, Py YeMy ce
OH MOpa eKCTEH3UBHO carjielaTH, T€ Ce MO OBUM MOCTYIIKOM UMajy CXBaTHTH U
CBe JIpyTe pajiibe ycMepeHe Ha U3MEHY, IOy HY MITH OT0o3uB roctojeher 3aBerira-
1ha, a He HCKJBYYHMBO CaM YMH HAaCTaHKa 3aBemTama.’ Kox momenyTte 3abpane
KpYT JIUIIA je pa3INYUTO MMOCTABJBEH Y 3aBUCHOCTH OJI KOHKPETHOT 00JINKa 3aBe-
mrama. Koj jaBHUX 00NMKa 3aBemTama 3a0pambeHo je OCTaB/baTH OUJI0 KaKBY
KOPHCT JIMIIMMA OBNAITNEHUM 32 CauHhaBambe 3aBelITakha, IbUXOBHM CYIIPYKHH-
uMa, perurma, moToMIrMa u Opahu u cectpama, Kao 1 3aBEIITajHUM CBEIOIUMA
U BUXOBUM CYNPYXXHHUIIMMA, IPEIMa, moToMinma u opahu u cecrpama.'® Kog
ajorpa)cKor 3aBelITama 3a0pameHo je OCTaBIbaTH OMIIO KaKBY KOPUCT 3aBELITaj-
HUM CBEJIOIUMa, IBbHXOBUM CYNPYXHHUIIMMA, TpeluMa, moTomMIuma, Opahu u ce-
crpama.'® Kon ycMeHor 3aBemitama, Kao H3y3eTHe popMe pacroiarama 3a ciryaj
CMpTH, 3a0pameHo je OCTaBJhaTH OWMIIO KaKBY KOPHCT 3aBEIITajHUM CBEIOIMMA,
HBUXOBUM CYIPYKHHIIMMA, IPEIMa, TOTOMIIUMA, IOOOYHUM CPOAHUIIUMA 10
YEeTBPTOI CTENCHA CPOJACTBA, aJld U CYNPYKHHUIIMMA CBUX MMOOpojaHuX uia.’
[ToTpeba na ce Kpyr NOOOUYHUX CPOAHHMKA Y CMUCIY CTEIIEHa CPOACTBA T0JaTHO
MPOUIUPH KOJI YCMEHOT 3aBelITama MPOU3IIIA3U U3 YHIHCHHIIE CIICIUDUIHUX

(Hrsg.), Festschrift fiir Peter Ulmer zum 70. Geburtstag am 2. Januar 2003, De Gruyter Recht, Berlin
2003, 1099 ca naseum ynyhuamem; HaBeaeHo npema: C. Munoposuh, Jerumuuna nuwisiagocii
ylosopa, noxtopcka aucepranuja, Hoeu Can, 2022, 37.

15 1. 158 30H Cpbuje.

16q. 159 30H Cpb6uje.

17 b. bnarojesuh, op. cit, 272.

18Ym. 160, ct. 1-2 30H Cpbuje.

Y. 160, ct. 2 30H Cpbouje.

20Y5. 160, ct. 3 30H Cpbuje.
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OKOJTHOCTH KOj€ JOBOJIE A0 HEroBOT CaulbaBama U IMIHPET MPOCTOpa HE03BO-
JbEHOT YTHIIaja TOKOM OBOT IOCTYyTIKa, Oynyhu na cy 3aBemTajHu CBEIOLH TpeMa
mocTojehum mpornucuMa jequHu A0Ka3 caapKUHE YCMEHOT 3aBemTama. MuMo
M3HETOT, MPUMETHO je a Y 3aKOHCKOM TEKCTY He TOCTOjHU 3a0paHa ocTaBJbarba
KOPHUCTH ITyTEM 3aBEIITarka BAHOPAYHOM MapTHEPY JIHIIA OBJIAITNEHOT 32 Caunha-
Bame 3aBelITarha WU 3aBEIITajHUX CBEIOKA, & KO yCMEHOT 3aBellTamka HU BaH-
OpayHOM TapTHEPY CIOMEHYTOT KpyTra CPOJHHUKA CBEIOKA Y YHjy KOPHCT Cy 3a-
OpameHa pacrojiarama. HeornxoaHo je mpoTyMayuTH OBaj, [0 HAILIEM MUIIILEHY,
3aKoHCKH HemocTatak. [lomazehn of je3nukor Tymauema HaBeICHUX HOPMH jaCHO
je I1a je 3aKOHOaBall TAKCATUBHO HaOP0jao JINLA Y Y]y KOPUCT 3aBEILTAjHO pac-
roJIarame 3a MOCJIeaUIly UMa HUIIITABOCT OBaKBe ofpende 3aBemTama. Mcra
MOCTaBKa MOXe J1a ce mperno3Ha u'y wianosuma § u 39 30H CpoOuje, y kojuma je
MPUHITUTIOM eHyMepanuje oapel)eH KpyT 3aKOHCKHX, OMHOCHO HY>KHHUX HACJIe-
HUKa, a U3 KOJUX [TPOU3UJIA3H Jla BAHOPAYHU MMapTHEP MPEMHUHYJIOT JIUIA HE MOXKE
Jla HacJIeJIM 3a0CTABIITHHY MPUMEHOM ITPaBHIIA 3aKOHCKOT, OTHOCHO HY>KHOT
HacnehuBama. [Iparehu onucany JIOruKy, HA y MOTJIEY TPETXOIHO CIIOMEHYTHUX
HOpPMU He OM OMJIO MpOCTOpa 32 BUXOBUM ITUPHUM TyMademheM, T€ €BEeHTYaTHO
YHOILIEHE ofipeade y caAp)KUHY 3aBelITamka KOjoM OU ce pacnonarajio y KOPUCT
BaHOpPAYHOT MMapTHEpa rope W37BOjeHe KaTeropuje JIula, He Ou OUI0 CIOPHO,
MOCMaTpaHo ca aclieKTa MyHOBaXHOCTH KOHKpETHE ofnpende. MelhyTum, oBakBoO
CTamke HAM Ce€ YMHH MPOOJIEMATHYHAM W3 yTJa U3UTPaBamba 3aKOHA U CYIITHHE
caMor Mporrca. YKOJIHMKO ce y 003Up y3Me [UJBbHO TyMadee, YNHECHHUIA J1a je
Bakehu mpommc o HaciehuBamy ycBojeH 1995. rogmHe kama KaTeropuja BanoOpad-
He 3ajeqHUIe HUje OMia MPaBHO PEJIeBaHTHA Kao JaHAC, T€ Jia Cy Ce MOCIeIhe
M3MEHE 3aKOHCKOT TEKCTa TUIIAJIe HCKJBYYHBO TI0JI0XKaja jaBHUX OCIIeKHHUKA, KA0
u YcraBom u [lopognyHuM 3aKOHOM rapaHTOBAH jeIHAK IIPABHHU TOJI0XKaj CYIIPY-
YKHUKA W BAHOpAYHOT IMapTHEPA, 3aKJbydak On Mopao OutHu npyraduju. Ctora cMo
CXBaTama J1a YKOJIMKO OU cyl y MOCTYIKY YTBPIAUO Ja je onpeheHa KopucT u3
3aBeITama OCTaBJbeHA M BAHOPAYHOM TMapTHEPY HaBEACHOT KpyTa JUIa, TaKBa
oznpenba Moryia OuTH orameHa HumTaBoM.?! inak, y 1ujby paBHe CUTYPHOCTH,
de lege ferenda 3axonoM O1 €KCILTUIIUTHO TPeOaIo MPOMUCATH M HUIIITABOCT OHOT
3aBEILTAjHOT pacrojarama Koje Ou OUII0 YIHI-EHO Y KOPHCT BAHOPAYHOT TapTHEpa
OBJIAIITNEHOT JINIIA 32 CAUYHHaBAhEe jJABHUX OOJIMKA 3aBEIITarha, Kao M pacroiarama

21 Kao BaXHO MPETXOIHO MUTAE Y OBOM CIIY9ajy MOTIIO OW Jla Ce MOCTABH TUTAbE JOKa-
3uBama (He)locrojama BanOpaune 3ajenuuie. Ho, oTBapame oBe mpobiemMarnke npeBasuiuo Ou
npenBulenn obum paza, na he ce ayTopu 3aycTaBUTH Ha 0BOj TBpAH, yryhyjyhu untaone Ha pe-
mIemhe 3aKoHa O MEH3MjCKOM M WHBAJIHM/CKOM OCUTYpamy IpeMa KOjeM ce IOCTOjarke BaHOpadHe
3ajeHUIEe YTBphyje y BAaHIAPHUYHOM MOCTYIKY. By, uit. 28 3akoHa 0 IeH31jCKOM U HHBAJIHAICKOM
ocurypamy Penyomnuke Cpbuje, ,, Cr. inacuux PC*, 6p. 34/2003, 64/2004 — onnmyxa YCPC, 84/2004
— 1p. 3aKoH, 85/2005, 101/2005 — nip. 3akoH, 63/2006 — oxnyka YCPC, 5/2009, 107/2009, 101/2010,
93/2012, 62/2013, 108/2013, 75/2014, 142/2014, 73/2018, 46/2019 — onnyxa YC, 86/2019, 62/2021,
125/2022, 138/2022, 76/2023 u 94/2024.

63



Jemena B. Bunuh, Mununa C. Koauesuh, O pasnozuma nesasicnociuu 3asewiniarsa... (57-84)

KOj€ je YIUIHLEHO Y KOPUCT BAaHOPAYHOT TTApTHEPA 3aBEIITAjHIX CBEIOKA KOJI jABHUX
00JMKa 3aBeliTama, anorpad)CKor U YCMEHOT 3aBeliTama. Hajzas, ucto nmpaBuiio
Ou Tpebasio MpenBUICTH U Kajia C€ YCMEHHUM 3aBEIITamhEeM PACIOoNaKe Y KOPUCT
BaHOpAaYHOT MapTHepa MpejiaKa, IoToMaka ¥ TOOOYHUX CPOJHUKA (3aKIJbYYHO Cca
YETBPTHUM CTEIICHOM ITOOOTHOT CPOACTBA) 3aBEIITAjHUX CBEIOKA.

1.2. PyHlJ'b](lBOCT Kao0 pa3Jior HEBAKHOCTHU 3aBC€IITalba

Jlomahwm rmpaBHM Openak Mo3Haje HEKOJIMKO pa3jiora KOju BOAE PYILJHHBO-
CTH 3aBeIlITaka Kao IMPaBHOT rocia. To Cy: MaHe 3aBElITa0ueBe BOJbE, HETIOMITO-
Bame 00JIMKA U yCII0Ba ofipel)eHnX 3aKOHOM MTPUITMKOM CauylhaBambha 3aBelITamba,
Ka0 U HErOBO CauMEbaBambe O] CTPAHE 3aBEIITAJHO HECTIOCOOHOT JTHIa. >

IIpema qn. 167 30H Cpbuje, pylspHBO je OHO 3aBEIITamkE KOje je HacTalio
T0J] YTUIIajeM MPUHY/IC, IPETHE, IPEeBape Wil 3a0IyJie CBE JOK MOCTOjH y3pOoU-
Ha Be3a u3Melhy mux u Bosbe 3aBemTaorna. C 063upoM aa je cmoboaHo u3jaBjheHa
BOJba HEOITXOJIaH MPEIYCIIOB TPAaBHOBAJhAHOT 3aBEINTamka, Kaja je OHa OuIIa 1oj
YTHIIajeM MaHa BOJbE, 3aBEIITAHE MOXKe 1a Oye moHnumTeHo. O H30CTaHKY CII0-
00/1HE BOJbE MOXKE CE TOBOPHUTH OHJIa KaJia je 3aBelnTaal Ouo (pU3u4Ku MpuHYy-
heH ma cacTaBu 3aBelNTame KOje HE OAroBapa HEroBoj CTBAPHO]j BOJbH.? TIpeTmoM
Cce KOJI 3aBelITaolla u3a3uBa opapiaH cTpax aa he Hacrynuru Oyayha onacHocT
EMY, FbeTOBOj IMOBHHH UTH FeMy OucKuM JinnrMa. OHa Moke OUTH U MOpaJl-
HE MIPHUPOJIE, YKOJIUKO OM CE 3aBEIITA0ITY CTABHJIO JI0 3HaHa Ja hie 0T 003Hame-
HO HEMITO IITO he IIKOIUTH BEroBOM yIJIeNy HIIH yIIIeny BbeMy OJUCKUX Jinia. >4
Kana 3aBernranal uMa morpeminy mpeacTaBy O pelieBaHTHUM OKOJIHOCTHMA COTI-
CTBEHOT pacrioyiaramba mortis causa, OJHOCHO KaJia jé CBECHO JIOBEJICH Y TaKBO
CTame O]l CTpaHe HaclieHUKa niu Hekor Tpeher nuna, paau ce o 3a0nyau, of-
HOCHO TipeBapu. J{a Ou MaHe BoJbe UMaJie 3a MOCIIEANIlY PYIIJEUBOCT 3aBElITabA,
HEOITXO/HO j€ JIa Cy HCTE M3a3BaJjie 3aBEIITA0UYCBO AKTHBHO IMOHAIIAKE, OJTHOCHO
J1a je yCIIe/l ’bHXOBOT MTOCTOjarbha 3aBeIITalall CAYMHHO UITH OMI03BA0 3aBeIITambe.>
Kako je cprickuM O3UTUBHUM ITPOITUCHMA jJEIMHO J03BOJBEHO MOrtis causa pac-
ToJIarame y BIAY JeTHOCTPAHOT paciojiarama 0e3 HakHaae, To je 06e3 3Hadaja of
KOTa MoTHYe MaHa BoJke. Ha BoJby 3aBelTaora Moxe Ja yTH4e HeKO U3 Kpyra
MOTEHIUjaJIHUX CYKIlecopa, lbuMa OJMCKHX JIMIIA, aJTH HEMa CMETHhE Jla Ha Hhe-
TOBY BOJbY YTHYE U HEKO Tpehe Julie, jep ce 3a pa3lIuKy OJ TePETHUX MPaBHUX

2451, 164 30H Cpowje.

23 Torpemnrno ce $hu3nIKa MPHUHYIa CBpcTaBa Mel)y MaHe BoJbe, jep KO TaKBOT yTHIIaja Ha
BOJbY OHa IOTIYHO H30CTaje, 11a je pe ped O BEHOM HEIOCTOjakby, Hero BheHoj MaHu. Bun. b.
[ajruh, C. PanoBanosuh, A. lynamnt, Oonuiayuono iipaso, llpasau paxynrer y HoBom Cany — Llen-
Tap 3a u3gaBauky aenaraoct, Hosu Can, 2018, 229.

24 0. B. Autuh, 3. M. banuHosau, op. cit, 458.

25 0. b. Autuh, 3. M. banuHosau, op. cit, 459.
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MOCJIOBA, KOJI 3aBEIITama Kao JOOPOUMHOT IPABHOT MOCIIA CAHKITUOHHIIE 1 HEI0-
3BOJbCH yTHIA] Tpehux nuia.?® 3akoHomaBueBa Gopmyrnanuja o ,,3a0Iy/14 O Y-
IBEHHIIaMa KOje Cy 3aBelTaona nooyauiie a cCaauHI 3aBelITame  ojipasyMeBa
npuMeny cBux onmrtux npasuia 300 CpOuje Koja ce ogHoce Ha OUTHY 320y 1y,
nMmajyhu y Buay u 3a0myny o MotuBy. C 003UpoM Ja je 3aBemTame J0OpodrnH
MpaBHHU 110CA0, 3201y 1a 0 MOOYAM 3aBEIITA0LA YBEK HMa 32 MOCICIUIY PyILJbU-
BOCT 3aBeliTama.?’

Kon 3aBemrama cayumbeHOT IO/ YTHIIAjeM MaHa BOJbEe TaKohe Baku IpaBH-
JI0 JTa HUIITABOCT OIPEAOH KOje Cy CauubeHE IO YTHIIAjeM IPETHe, IPUHYIE,
npeBape Wiy 3a01y/e He yTHYe Ha HUIITaBOCT OCTAJIOr JIejia 3aBelITama, T 1a
onpende koje cy caunmeHe 0e3 MaHa BOJbE 0CTajy Ha CHa3H U IMPOU3BOJIE TTPABHO
nejcto. O 0BOT ITpaBuMIIa MOCTOje Ba M3y3eTKa KaJa he HUIITaBOCT jeqHe oape-
0e caummeHe y3 JIejCTBO MaHE BOJHE JOBECTH J0 ITOHUIIITAja IEJIOT 3aBEIITamba.
[IpBu ciy4aj ce oAHOCH Ha CUTYalLWjy Kaja je onpenda Koja je cayumbeHa y Ipu-
CyCTBY MaH€ BOJbE OJ TAKBOT 3Hauaja 1a 03 e He MOTY OIICTaTH OCTaJIe 3aBEIITaj-
He ozipeade, IOK IPYTH CIIydaj IOCTOjU OHJIA KaJl je 3aBellTajHa oxpenda Koja je
caunm-eHa Y IPUCYCTBY MaHa BOJbE IIPECTaBIbalia Oy ayjyhy molymy 3a cadu-
haBame 3aBenITama. >

Hanasee, pymspuBO je ¥ OHO 3aBEIITamE KOje HUje CAUNEbEHO Y OOJIMKY U O]
ycrnoBuMa oapehennm 3akonom.?’ Hemocrarak y 00IMKY 3aBellTama yBEK MPe/-
CTaBJba PA3JIOT PYIIJBUBOCTH. 3aBEIITAE, HAMME, TPEACTaBIba CTPOro GopMalian
MPaBHH MOCA0, & OCHOBHHU PA3JIOT 32 TO MPOU3HMIIA3H U3 YHELEHULIE J1a OHO CBOja
IpaBHa JigjcTBa Tpeba Ma Mpou3BeIe TEK HAKOH CMPTH 3aBEIITA0I, YCIIET Uera je
notpedHo aa Oyae yuumbeHO Y TAKBOM 00Ky Koju he omoryhuTtu mro noysna-
HHUje Ca3Hambe O FeTOBOM ITOCTOjarby U CAAPKUHU, YAME CE CMabyje OMMAaCHOCT O
KaCHHUjUX HEIOYMHUIIa U 3710ynoTpeda.’? @opMamHOCTH, OMHOCHO YCIOBHU KOJH CY
MIPOTTFICAHY 32 F-EeTOBY ITYHOBAYXHOCT TUUY C€ KaKO 00JIMKA Y KOjUMa Ce TI0jeIuHE
pazme npeay3umajy (00auKa y yskeM CMHCITY), TAKO U TIOCTYTIKA lbUXOBOT CAauUHha-
Bama, OTHOCHO BPEMEHCKOT pefociena y KOjuMa paarmbe YHjH je OOJIUK TPOITHcaH
Tpeba mpeay3eTH, a HaoCIETKY, Kajia je TO MPeIBUl)eHO 1 3aBeITajHuX cBeaoKa. 32

26 JI. Mapxkouh, Hacegno iapaso, ltamnapuja ,,Jlom*, beorpazn, 1930, 216; C. Mapkosuh,
Hacnegno iipaso y Jytocaasuju, CaBpemeHa anMuHucTpanuja, beorpan, 1978, 257; b. bnarojesuh,
op. cit, 219.

27475, 62 300 Cpbuje, kao u J{. Byphesuh, Hacaegrno iapaso, 208.

251, 167, ct. 2 30H Cpbuje.

2 Yy, 168 30H Cpouje.

30N. Gavella, V. Belaj, Nasljedno pravo, Narodne novine, Zagreb, 2008, 134.

310. b. Autuh, 3. M. Banunosar, op. cit, 320 u 460.

32 TToHeka/| HUje jeIHOCTABHO PAa3JIMKOBATH TOBPELY 00IHKa 01 hancupuKoBarmba 3aBemiTa-
Iha, Ka0 Pa3yiora mHeroBe HeBaKHOCTH. Y TOM KOHTEKCTY, Tpeba Ha3HAYUTH [1a CBU MPOMYCTH y
cacTaBJbakby 3aBelITama KOju HUCY IpaheHu HamepoM daicupuKoBama, IPEACTaBIbajy MOBPEIY
obnuka. GancuduKoBaHO 3aBeLITAbE TOCTOjH CaMO KaJia je JINLEe Koje je MounHIIo (ancupurar
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Tako, YKOJIUKO 3aKOHOABAI] IPOMHUCYje 00aBE3HO MPHUCYCTBO H UCTOBPEMEHO
MOTIMCHUBAE 3aBEIITAJHIX CBEIOKA KA0 YCJIOB TYHOBAXKHOCTH 3aBEIITamkha, K0
IITO j€ TO CIIyuaj, TpuMepa paau Koj aorpadcKor 3aBermTama, IoBpeaa 00auka
MOCTOjU YKOJIMKO OM jeaH Of CBEAOKa MOTIHCAO 3aBELITAE MPE 3aBelITaona
WJIH YKOJIMKO He O OMO MPUCYTaH KaJia ce 3aBeliTaliall yIo3HaBao ca CaJpKHHOM
3aBelITama, OJJHOCHO MPUIUKOM KErOBOT MOTIUCHBAKA, TC ie cTora y TUM H
JIPYTUM CIIMYHUM CITy4ajeBUMa MOCIENUIa YBeK OUTH PYIILJBUBOCT.>
Hanocnetky, pyliJbHBO je ¥ 3aBELITAakE KOje je CAUYMHIIIO JINLE KOje hMa
HaBpPIICHUX 15 roguHa )KUBOTA, aJIH je Y TPEHYTKY HEroBOr CauyuhaBarmba OHIIo
HecrocoOHo 3a pacyhuBame.’* CIOMEHYTH pa3ior pyuIjbHBOCTH 3aBEIITaba
W3a3uBa HEJIOYMHUIIE, KAaKO y MPABHO] JOKTPUHM, TAKO M Y CYJICKOj IIPAKCH.
Kaxko je To HaBeeHO, OBaj €JIEMEHT 3aBEITajHE CIIOCOOHOCTH Y CPIICKOM
npaBy Huje Ommke onpehen. [Ipema qOKTpHUHApPHUM CTaBOBHMA, CIIOCOOHOCT 3a
pacyhuBame npeacTaBiba CIIOCOOHOCT JIUIIA J1a Pa3yMe OKOJIHOCTH M 3Ha4aj y
BE3U MPABHUX MMOCJIOBA KOje Tpely3uMa, Kao U Jia CaMOCTAITHO OJIMEPH CBOja Jienia
NPUIMKOM O[Ty YrBamba.> Kao CyOjeKTHBHU eIEeMEHT 3aBENITajHE CIIOCOOHOCTH,
CITOCOOHOCT 3a pacyhuBame HEOBOJUBH je IO TTOCIOBHE CITIOCOOHOCTH, IIITO Ha-
mehe nuTame BeHe mpaBHe MpUpoae. Y ey TEopHje, 3aBelliTajHa CIOCOOHOCT
je cxBaheHa Kao moceOHa MmpaBHa CITOCOOHOCT,>® 70K je ox cTpaHe ompeheHor
Opoja HUBHIIKCTA 3ay3€T CTaB Ja je 3aBelITajHa CIOCOOHOCT 3aMpaBo MOCIOBHA
CIIOCOOHOCT WITH J1a, Y HajOOJBEM CITyUajy, TIPEACTaBba lheHy moaBpcTy.s’ AyTo-
PH Cy CarjlacHU ca CXBaTamkeM M3HETUM Y JIOKTPUHU J1a 3aBEIITajHA U MOCIOBHA
CIOCOOHOCT UMajy y Hadyelly UCTH HaYMH CTHIAamkha, KAa0 U MCTH IUJb — IPEHOC
no6apa.*® Mehytum, HoTpeGHO je UMaTH y BUIY /a j€ 3aBEIITABEC CTPOTO THYHH
MpaBHU 0CA0, yCIe] Yera OJICYCTBO 3aBelITajHe CIOCOOHOCTH HE MOXKE Jia ce

MMaJIo HaMepy Ja JIaXKHO MCKaxke BoJby octaBuona. Bua. O. b. Autuh, 3. M. baxunosarn, op. cit,
436-437; kao u 1. )KuBojunosuh, Huwitiasociti pancugurxosanoi 3asewitiara, 264-265.

31, 85 30H Cpbuje, kao u oanyky BKC Pes 2647/2021 o 20.10.2022. roguHe, 10CTyITHA
Ha: https://www.vrh.sud.rs/sr-lat/rev-26472021-3139, natym nocere: 28.02.2025. ronune.

3 Y. 166 30H Cpouje.

3 N. Gavella, V. Belaj, op. cit, 131; JI. )Kusojunosuh, 3asewitiajna (ne)ciiocoonociu de lege
lata u de lege ferenda, ]IBanecer ronuna 3axkoHa o Haciehuamy Penry6nuke Cpouje, Hur, 2016, 159.
Jour ox pumMckor no6a cy ce ymHO 3aHemohasia jnia oJBajaJia o1 JIMLa Koja Cy AyIIEBHO 3/1paBa
y cMucity MOryhHOCTH Ipeiy3uMara paBHUX I10CJI0BA, NIPE CBEra pajii lUXOBE 3aIlITUTE, Al U
300T CUT'YPHOCTH LIEOKYMHOT ipaBHor pomeTa. Bun. XK. Byjyknuh, Pumcko iipusaiiino iipaso,
[MpaBuu paxynret y beorpany, beorpan, 2011, 147; naBeneno npema: H. Temnh, O édpasnoiiocros-
HOM ocamocitiabugarsy Quzuuxux nuya, Yckiahusame nociosHor npasa Cpouje ¢ mpaBom Esporr-
cke yHuje, beorpan, 2013, 422.

36 TTo M3HETOM CXBaTamy 3aBElITajHA CIOCOOHOCT CE CXBAaTa Kao ,,CBOjCTBO pu3HUKe 0c00e
Jla OYMTaBAKEM CBOje BOJbE MOXKE BasbaHO onopyunuTH . Bua. N. Gavella, V. Belaj, op. cit, 130.

37 C. Mapkosuh, Ognoc imieciiameniiante ipema apasHoj u wocio6Hoj ciilocoonociiu,
300pHuk panosa [IpaBnor daxynrera y Humry, Hum, 1974, 157.

38 Ibid, 157.
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HaJIOMECTH, JIOK U30CTaHAK TIOCIIOBHE CIIOCOOHOCTH MOYXKE JIa € KOMIICH3Yje Ty TeM
nyHOMONCTBA WJIM 3aKOHCKOT 3acTymnama.’’ Takohe, MUHMMaIHA cTapocHa 100
3a CTHIIAFhE 3aBEIITajHE U TIOCTIOBHE CIIOCOOHOCTH y ToMaheM mpaBHOM CHCTEMY
je paznuunTo oapehena, c 003upoM Ha yKH JIoMalllaj 3aBEIITajHe CIIOCOOHOCTH.

Ha ocHOBY cBera U3HETOT, ayTOPH Ce IPUKJIAkha]y CXBaTarmby OHOT JIesa JIOK-
TPHHE IpeMa KOjeM 3aBelITajHy CIIOCOOHOCT Tpeba cMaTpaT NoceOHOM BPCTOM
crocooHOoCTH.

Nako 3aBemTajHy crocoOHOCT Tpeba mocMaTpaTH OJBOjEHO O] IOCIOBHE
CITIOCOOHOCTH, CPIICKO TIPaBO HE TI03HAj€ TIOCTYTIAK JIMIICHa 3aBEIITajHE CIIOCO0-
HOCTH 300T HEJJOCTAaTKa CIOCOOHOCTH 3a pacyhuBame,*! koju ce, MehyTuM, MoKe
yTBphHUBATH y MTOCTYIIKY JIUIICHA TIOCTIOBHE crtocoOHOoCTH. CTora, Ka1a ocToju
CyJICKa OAJIyKa O MOTIYHOM JIMIIEHY TIOCIIOBHE CIOCOOHOCTH, HacTaje Heobopu-
Ba MIPETITOCTaBKa /1a HEMa HU 3aBEIITajHE CIIOCOOHOCTH, Y KOM CTydajy, Kao IITO
je 3aKOHOJaBaIl MPaBUJIHO MPEIBHU/ICO, HACTYIA HUIITABOCT 3aBemTama.*> Ho,
MOCTYTAK 32 JIMIICHE MOCIOBHE CIOCOOHOCTH MOXKE JIa PEe3yJITHpa U JISITUMUY-
HUM JIHIIeHEeM oBe criocobnocTu. ¥ OTyaa ce Hamehe MUTame yTHIaja TaKBe
CyJICKE OJITTyKe Ha 3aBEITajHy CIOCOOHOCT, & THME U Ha MyHOBAYKHOCT 3aBeIlITa-
wa. Mako HegocTaTak cmocoOHOCTH 3a pacyhuBame MOXKeE Aa ce J0Kas3yje CBHUM
IOKa3HUM CpEICTBUMA, Hajuenthe ce mpuderaBa CyICKO-TICHXHjaTPHjCKOM Be-
IITaueky Ha OCHOBY KOT C€ yTBphyje, MEMO MPaBHUX ITOCIIOBA HA KOj€ je JIHIIe
3aKOHOM OBJaNTheHo, BpCcTa U 0OMM APYTHUX MOCIIOBA KOje OHO Takohe Moxke ca-
MOCTaJIHO Aa npeays3uma.** CXoqHo ToMe, y CIydajy MoCTojama CyICKe 0Ty Ke
0 JISTMMHYHOM JIMIIEHY MOCIOBHE CIIOCOOHOCTH, PYIIJBUBO j& OHO 3aBEIITAhC
KaJa OJJIyKOM HHje HCTOBPEMEHO oipeljeHa 1 MOryhHOCT HeroBOr CaunbaBamba.
C npyre cTpase, 3aBellITamke Koje Craja y Kpyr J03BOJbEHUX MPABHUX MOCIOBA
peMa CyJICKOj OATYLIH O ACITMMUYHOM JIMIICHY TOCIOBHE CIOCOOHOCTH, HE MOKE

3 IT. )Kusojunosuh, 3asewitiajua (ne)ciiocoonociu de lege lata u de lege ferenda, 157.

40 3apernTajHa cloCOOHOCT Kao mocebHa BpeTa CioCOOHOCTH HUje HOBHHA, jep Cy Ce U JpY-
re BpCTe CIIOCOOHOCTH BpeMeHOM u3aBojuie. [Ipumepa paau, pagHa U JeIUKTHA CIOCOOHOCT.
Bun. nerasmsauje xon: Ibid, 157; b. bnarojesuh, op. cit, 223; J. Bunuh Tpaunuh, Axiwiuena 3ase-
winajua ciiocoonociu y cagpemenum ipasuma Espoiie, XapMmoHusanuja cprckor u mahapckor
npasa ca mpaBoM EBporicke yHuje: remarcku 300pHuk, [Ipasuu daxynrer y Hoom Cany — Llentap
3a n3gaBauky aenaruoct, Hosu Cag, 2020, 326; M. Kre¢, D. Pavi¢, Komentar Zakona o nasledi-
vanju, Narodne novine, Zagreb, 1964, 186 u apyru.

41 J1. )Kusojunosuh, 3asewiniajna (ne)ciiocoonociu de lege lata u de lege ferenda, 153-154.

4.0. b. Auruh, 3. M. Banunosau, op. cit, 435.

1. 40, cr. 1 3akoHa 0 BaHIAPHUIHOM NOCTYNKY PenybnukeCpouje, ,,Cr. inacnux CPC*,
op. 25/82 n 48/88 u ,,Cn. inacnux PC*, 6p. 46/95 — np. 3akoH, 18/2005 — np. 3axown, 85/2012, 45/2013
— z1p. 3aKoH, 55/2014, 6/2015, 106/2015 — ap. 3axon u 14/2022, y nassem tekcty: 3BIT Cpowuje.

44471, 40, cr. 3 3BII CpOuje, Kao 1 mpUMep MPUMEHE HABEICHOT MIPABHJIIA Y CY/ICKO] TPAKCH
y pemesy Bumer cyna y HoBom Caxy I'K-2093/16 on 21.06.2016. roguae, 10CTYITHO Ha:

http://bilten.osns.rs/presuda/sentenca?url=delimicno-lisenje-poslovne-sposobnosti, natym
nocete: 01.03.2025. roaune.
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OuTH IpenMeT pynbHBOCTH. Kao cropan, ocTaje ci1ydaj Kaaa He TIOCTOjU OJTY-
Ka BaHIIAPHUYHOT CyJa O JIMLICHY MOCIOBHE CIIOCOOHOCTH, a JIUIE He TIocenyje
crocoOHOCT 3a pacyhuBame. UnmbeHHIA HETTOCTOjarha CYACKE OMITYKE O JTUIICHY
MOCJIOBHE CIIOCOOHOCTH HE MIPEICTaBIba CMETHbY JJOKa3UBakha OJICYCTBA 3aBELITaj-
He criocobnoctu.® TIpema moctojeheM cTamy cTBapH, TaKBO 3aBEIITAmE OU OHITO
pyuubsrBo. OBaKBa peryinaTuBa ce YUHU MPOOJIeMaTUYHOM U3 BUlle pasiiora. Haj-
pe, CTHYE C€ YTHCAK Ja je 3a MPUMEHY CaHKITH]e TIPECYIHO MOCTojarke (hopMatHe
CyJCKE OJUIYKE, a He CYIUTHHA Pa3jiora HeBaKHOCTH 3aBEIlTamka, OJHOCHO CaMO
HETIOCTOjarke CIIOCOOHOCTH 3a pacyhuBame.*® Y ToM KOHTEKCTY, 3aMHUCINBE Cy
CUTYyaluje Kajga OM 3aBellTamke JIMIA Koje HeMa cliocOOHOCT 3a pacyhuBame, ako
ra je OHO CAauMHUIIO TIPe MOKPEeTama MOCTYIKA U JOHOIICHA PElieha O IOTITYHOM
JIUILEHY MOCIOBHE CIIOCOOHOCTH OUJIO PYIILJBUBO, @ YKOJIUKO OU HCTO TAKBO JIMLIE
CAuMHUJIO 3aBEIITAmhEe HAKOH JIOHOIICHA PElIeHha O MOTITYHOM JIUIICHY MOCIOB-
HE COCOOHOCTH, OHO OHMJIO HUIITaBO. MHUIIJbEHha CMO /1a TTPONMCUBAKBEM CaHK-
[{je pyIJBUBOCTH, 3aKOHO/IABAIl TPAKTUYHO OCTaBJba MPOCTOP 32 HAKHAJIHO
OCHAXKEH-E 3aBCIITamha CAYMHCHOT 0J] CTPAHE JIMIIA KOje HeMa ITPaBHO PEJICBAHTHO
BOJBY,'/ I1a caMMM THM U IMPH OTCET 3JI0yNOTpeOe 1 HEJOMyIIITSHOT yTHIAja Ha
3aBemnTaona. HamocneTky, He YMHU HaM Ce ONPaBIaHUM TPABJbCHE TUCTUHKIIU]C
n3Mely HemocTaTaka 00jeKTHBHOT M CYOjeKTHBHOT €JIeMEHTA 3aBEIITajHe CITO-
COOHOCTH Yy CMUCITY HAUMHA HHXOBOT CAaHKIIMOHHUCama. Temko na ce Mmoxe Hahu
VIIOPHUIIITE 32 PETYJIATHBY IIpeMa K0joj yciem HelocTaTka 00jeKTHBHOT eJIeMeHTa
HACTYyIIa HUIITABOCT 3aBEIITamka, a yCJe He0CTaTKa CYy0jeKTUBHOT €JIeMEHTa
OMJI0 HUINITABOCT 3aBEINTama, OMIT0 herosa pynspuBocT.*® Tomasehu ox 3Hauaja

4 0. b. Antuh, 3. M. Banunosar, op. cit, 457. PeoBHO ce TO YHHHU Y MOCTYMIIMMA Y KOjuMa
ce OCIopaBa ITyHOBa)KHOCT 3aBEIITamba, I C€ Ha OCHOBY JIOCTYITHE MEAMIINHCKE JOKYMEHTAIUje
0]l CTpaHe BellITaka IIOMEHYTE CTPYKe YTBphyje 04yBaHOCT MIIM H30CTaHAK CHOCOOHOCTH 3a pacy-
husame. UmycTpanuje paay, y aexy o0pas3inokemna oJuTyKe HajBUIIIE Cy/ICKe HHCTAHIE HABOIHU CE
Ja Cy ,,IPUIINKOM OJUTyYHBaHha, HIDKECTEIICHN CyI0BH IICHUIH OKOJTHOCT J1a 3aBEIITAE CaIPKU
HEIOCTAaTKe KOjH 3a MOCIEINIY HMajy HETOB IMMOHMIITA]j, C 003UPOM /12 je OLIEHOM Halla3a BEIITa-
Ka yTBpheHo 1a oK. Huje Omiia criocoOHa 3a pacyhuBame 1 CI000AHO H3paKaBambe CBOjE BOJBE,
OJHOCHO /1a HUje Ouia cnocoOHa 3a caunmaBame 3aBemTama’. Bua. onnyky BKC Pes 5151/2020
on 14.04.2021. ronune, nocrynHa Ha: vrh.sud.rs, narym nocere: 20.02.2025. rogune; kao u 10
o0pasyioxema Apyre oJUTyKe KOjuM Ce HCTHYE 2 je ,,Ha OCHOBY OCHOBHOT U IOMYHCKOT Hajla3a 1
MUIILJbCHA CYCKOT BEIITaKa MEAUIIMHCKE CTPYKE 33 MCUXUjaTPH]y M HEYPOJIOTHjy yTBpHEeHO 1a
MOKOjHU ___ HHje 6o crnocobaH Jia 3aKJbydd YroBOp O KYIIONPOJIaju HEMOKPETHOCTH U CYACKO
3aBEIITAE, jep Y BpEMe BbUXOBOT 3aKJbyUeHa HUje OMo crioco0aH Jia CXBaTH 3HA4aj OBUX MPaBHUX
[I0CJIOBA U HUje MOTrao pallMOHAJIHO Jia pacylyje u 1a ITHTH CBOja paBa U HHTepece . Bux omry-
Ky BC PeB 20539/2023 ox 04.04.2024. ronune, noctynne Ha: vrh.sud.rs, narym nocete: 20.02.2025.
TOIMHE.

46 J1. ’Kuojunosuh, 3asewiniajna (ne)ciiocoonociu de lege lata u de lege ferenda, 161; J.
Bunuh, M. KoBauesuh, op. cit, 168.

47]. Bunuh Tpuunuh, op. cit, 331.

48 3a pa3nuKy o]l IPAaBHUX TIOCIIOBA inter Vivos TJe MOCTOjH OrPaHUYEHa OCIOBHA CII0C00-
HOCT (PU3MUKHUX JIMIIA, Y NIOTJIe/ly IIPABHUX [IOCIIOBA MOFtis causa 0BakBa MOryhHOCT He TIOCTOjH,

68



360puuk pagosa [IpasHor daxynrera y HoBom Cany, 1/2025

KOjH 3aBeIlTajHa CTIOCOOHOCT NMa 33 HACTaHAK ITYHOBAYKHOT 3aBEIITarha, HE CAMO
HEIOCTaTaK 00jeKTUBHOT, Beh U Cy0jeKTUBHOT YCIIOBA 3aBEUITajHE CIIOCOOHOCTH
yBek O0u Tpebaso na Oyle CaHKIIMOHUCAaH HUIITABOIINY 3aBelITamka, ¢ 003MpoM
Ha TO JJa OHW UMajy HCTH 3Ha4daj 3a (hopMupame IpaBHO PEIeBaHTHE BOJhE 3aBe-
mrraora.* icroBpemeHo, uMajyhu y BHly YMEHHILY Ja IOCTOjalhe 3aBEIITajHE
CIOCOOHOCTH, @ TUME M CIIOCOOHOCTH 32 pacyhuBame, Tpeda 01B0jeHO BpeTHOBA-
TH OJT TIOCJIOBHE CITIOCOOHOCTH M OIMEPABATH j& TIpeMa TIOTPeOH 3a CaunbaBarbe
3aBellITamba, CMAaTPaMO KOPUCHUM PEIICHE IpeMa KojeM OU CyOjeKTHBHHU YCIIOB
3aBeIlTajHe CIIOCOOHOCTH Ono Onrke ofpeheH y caMmoM 3aKOHCKOM TekeTy. OBo
HapounuTo NMajyhu y BUIY J1a OfuTyKa Cyaa 0 MOTyhHOCTH caunibaBamba 3aBeIlTamba
O]l CTpaHe JHIa Koje Ce CIMMUYHO JIUIIABa MOCIOBHE CIOCOOHOCTH 3aBUCH Of1
CTeIeHa BEroBe CriocoOOHOCTH 3a pacyljuBame. CTora ce NprKIambaMo MUILIbEHbY
Jlea TOKTPHUHE IMpeMa KojeM CITocoOHOCT 3a pacyhuBame de lege ferenda Tpeba
JneUHUCATH Ka0 CTIOCOOHOCT HEKOT JIMIA J1a CXBATH CMHUCA0, CYIITHHY U TPABHU
3Hayaj 3aBelITarba, leroBe CTBAPHE U MIPABHE MOCIIEANIIE H CIOCOOHOCT /1a MOCTY-
ma y CKJIaJy ca THM ca3HameM.>?

1.3. Hpoueclm ACIICKTH HEBAKHOCTH 3aBeHITamba

V cnydajy 1a ce TOKOM OCTaBHHCKOT ITOCTYIKA MOjaBU HEKH OJ] pa3jora
HEBaXHOCTH 3aBEIITarba, IeTOB JaJbU TOK YCIIOBJBEH j€ MUTAKEM JIa JIH ITyHO-
Ba)KHOCT 3aBEITamba 3aBUCH OJI pa3pelleha HeKe CIIOPHE YHEbEHUIIE HITH CE PAIH
0 CIIOPHOM IIPaBHOM NHUTamy. CIIeICTBEHO TOME, CIIOPHO MPABHO MUTAKE PacIpa-
Brhe ce y caMoM TMOCTYTIKY 3a pacipaBibamke 3a0CTaBIITHHE, JIOK he y ciaydajy
MOCTOjama CIOPHUX YHbeHNLA Johu 10 ynyhuBama 3anHTEPECOBaHMX JIUIA Ha
napHuiry.’' 3anHTepecoBaHa Jiniia MOTy TIOKPEHYTH MApHUYHU MOCTYAK Y POKY
KOju He Moxe OutH nyxu on 30 nana.”” Melyytum, paau ce 0 HHCTPYKIIHOHOM
POKY KOjUM OBa JIMLIa HUCY Be3aHa. OHa cBoje IpaBo He LpIie U3 OAyKe cyna, Beh
W3 CaMOT 3aKOHa, KOjH yjeJTHO IIPOIKCYje U POKOBE y KOjHMa C€ MOTY UCTUIIATH

jep ce 3aBeruTajHa CIIOCOOHOCTH HE MOXKE CTENICHOBATH, OJTHOCHO orpanu4uTu. Bua. C. Mapko-
Buh, Ognoc weciiamenitianne ipema Apagnoj u wocnoenoj ciocoonocimu, 168-169. lpema
OIUITHM IPaBHJINMa, TIPABHU IIOCJIOBHU KOj€ 3aKJby4e OrpaHMUYCHO MIOCIOBHO CIIocoOHa uma 0e3
0100pema 3aKOHCKOT 3aCTyITHUKA Cy PYLIJBHBY IIPABHH IIOCIOBH KOjU MOTY OMTH HaKHaJHO
OCHa)KEHU 0JI00pEHEM 3aKOHCKOT 3acTymHuKa. Bun. un. 56 300 CpoOuje. Y 1oMeHy HaCIeTHOT
IpaBa, yciel IIpaBHe MPUPOJIC CaMOr 3aBelITarma, TakBa MOI'yhHOCT He OCTOjH, CTOTa, Y CIIy-
4ajy KaJia 3aBelITajHa CIIOCOOHOCT HEe MOCTOjH, He Ou Tpebano HU aa Oyae MecTa 3a IpUMEHY
cankiyje pynusnsoctu. Bun. JI. X)Kusojunosuh, 3agewisiajna (ne)ciiocoonocii de lege lata u de
lege ferenda, 161.

49 J. Bunuh, M. Kosauesuh, op. cit, 168.

30 1. )Kusojunosuh, 3asewitiajua (ne)ciiocoonociu de lege lata u de lege ferenda, 160.

S5, 119 3BII Cpbuyje.

321, 24 3BII Cpowje.

69



Jemena B. Bunuh, Mununa C. Koauesuh, O pasnozuma nesasicnociuu 3asewiniarsa... (57-84)

pa3o3u HeBaKHOCTH 3aBelITama. Jlakie, nako je ped o pelfoBHOM TOKY ITOCTYTIKA,
OJIUTYKa CyJla HaJUJIKHOT 33 paclpaBibakhe 3a0CTABIITHHE HIjE HEOIXOIaH IPe/l-
YCIIOB 32 MOKpETahe MaPHUYHOT MOCTYNKA. YKOJIUKO YYECHUIN Y OCTABJbEHOM
POKY TIOKPEHY MapHUYHH MOCTYTIaK, OCTABMHCKH Cy/ he JOHEeTH pemierkhe o mpe-
KHJTy ITOCTYTKA. Y CiIydajy KaJia y JaTOM POKY He Jiole 10 TIOKpeTama IMapHHYHOT
MOCTYIIKA, CYJ1 KOjU CIIPOBOJIM OCTAaBUHCKH MOCTYTaK he OUTH ¢1000/1aH 1a IOBPIIH
3aM0YeTH MOCTyMaK 6e3 003upa Ha 3aXTeBE y MOTJIeNy KOjUX je YUeCHUK yiryheH
Ha MapHHILY.>

TpaauIHOHAIHO Pa3IMYUTO TPETUPALE PA3JIOra HULITABOCTH U PYIIJBUBO-
CTH 3aBellITara JOBOAHM JI0 TOTa Jia U CyJICKE OJUTYKE KOjiMa Ce O ThiMa O/IITydyje,
CIpaM CBoje ITpaBHe Mpupoje, Oyay pasiauunte. Hanme, ¢ 003upoM J1a HUIIITaBOCT
HACTYTIa ex lege W Jla ce BEroBa JIejcTBa MPOTEKY ex tunc, OAHOCHO Jia ce y3uMma
Jla HUAIITaBO 3aBeIITake HUKA/Ia HUje HU HAcTao,>* Cyacka o/uryka Mopa jia Oye
JIeKJIapaTopHOT KapakTepa. M3HeTo Baxu 0e3 003upa Aa Jid OIITyKy JOHOCH OCTa-
BUHCKH WJIM TIAPHUYHU CY/JI. YKOJIMKO C€ TaK MOKPEHE MapHUIIA, TaJla U TYKOCHH
3aXTEB 10 CBOjOj IPUPOAN Mopa aa Oyne nekinaparopau. Kao Tyxmiam Moxke 1a
ce [0jaBH CBaKO 3aWHTEPECOBAHO JIHIIE, a 300T 3Ha4aja KOji MHCTUTYT HUIITABO-
CTH caM 1o ceOu HOCH, HAJUISKHU Cy/1 je oBNamiheH Jia 0 pa3io3uMa HUIITaBOCTH
BOIH padyHa U o CIyXOC€HOj Ty>KHOCTH Bogehr MpUTOM padyHa O Ha4Yery JucC-
nosunuje.” Hakon yTBphrBarma HUIITABOCTH 3aBEIITAba, Y MOTJICAY HAYnHA
pacrioziene 3a0cTaBIITHHE, Moryhe cy Be conyuumje. Y ciayuajy Aa IocToju paHHu-
j€ CauMbeHO 3aBeIlTamke, 3a0CTaBIITHHA fie ce pacTofeTuTH y CKIIaAy ca lerOBOM
CaJIP’)KUHOM. YKOJIMKO TO HUjE CIIy4aj UIIU 3aBEUITakhe [TOCTOjH, alld HUje ITyHO-
Ba)KHO, TpuMeHnhe ce oJpende o 3aKOHCKOM HacehuBamy. Humrao 3aBemrame
ce He MOYKe KOHBAJIUIWpPATH, allk je Moryha merora KOHBEp3Hja, Y CMHUCITY YJI.
106 300 Cpbuje.>® Vkonuko cy oapelena iuia cTekiia HEKy KOPHCT HA OCHOBY
3aBelITama Koje je OraleHo HUIITaBUM (T3B. IPUBHIHU HACICAHUIIN), HCTa he
OMTH Ty’KHA J]a CTEYESHO BpaTe y MMyHOM WU JEIUMHUYHOM OOMMY Y 3aBHCHOCTH
o]l ’UXoBe (He)caBecHOCTH. CMaTpa ce Jia Cy IPUBHIHY HACIETHUIU MTOCTAIH
HECaBECHH Y TPEHYTKY KaJla UM je JOCTaBJbCH TY)KOCHHU 3aXTEB, aJld CE MOXKE
JIOKa3WBaTH J1a Cy OMIIH HECABECHHU M TIPE TOT TPeHyTKa.)’ AKo Cy OMIIM CaBeCHU
1y Mel)yBpeMeHy CTeKJId CBOjJUHY OZ[pKajeM, OJTHOCHO YKOJIUKO Cy PacIoiaraiu
MOKPETHUM CTBapUMa y KOPUCT Tpeher JIxiia Uiy je HaCTYInJIa 3aCTapesiocT Mo-

33 Ibid.

54, 163 30H Cpouje.

3 Y. 161 30H Cpbwje.

6 [Ipema cxBaTamby TOKTpPHHE, KOHBep3Hja je Moryha Kajia arnconyTHa HUIITABOCT HIje
HocleanIa JOLUIMX HaMepa 3aBeniTaola Beh Helo3HaBamba pasa, Py YeMy Ce TaKBa CUTYalHja
rocMarpa Kao CBOjeBPCHH BUJI IOy Yjyher TyMauewa 3aBelITaba Ha OCHOBY XUIIOTETHYKE BO-
Jbe 3aBemtaona. Bun. 1. Dyphesuh, Hacnegno iipaso, 206.

7 B. Bophesuh, op. cit, 264.

70



360puuk pagosa [IpasHor daxynrera y HoBom Cany, 1/2025

TpakHBamka, MPAaBH HACICTHUK Hehe YCIETH ca CBOJUM 3aXTEBOM C 003MPOM Ja
HOCJIeIUIIE HUIITAaBOCTH HE IUPAjy y MPaBHJIa O OIPKajy, CTUIIAEbY O] HeBJIACHUKA
U 3aCTapesiOCTH MOTPaKuBarmba.>®

Kon pyussuBocTH 3aBemiTama CUTyaldja je OuTHO Apyraduja. Pymssuso
3aBEIITamke Kao MPAaBHU 110CA0 MMOCTOjU, C TUM IIITO j€ KEroBa MpaBHa CyI01MHa
Her3BecHa 300T HeJlocTaTaka Koju ¢y HAaCTaJli MPHIIMKOM HeTrOBOT CaCTaBIbarba.
Crora pyImspHBOCT HEe HACTYIIA TT0 CHJIM 3aKOHA, a HAJISKHH Cy/] HeMa oBJamhe-
Hha JIa Ce 0 CIIY’KOEHOj Ty>)KHOCTH YIYIITa y UCITUTHBAE HEroBe BaJbaHOCTH.
Crame HEM3BECHOCTHU KOje 32 COOOM HEMHHOBHO IOBJIa4ye PYIIJEUBU IIPaBHU
MOCJIOBU MOKE OMTH JBOjaKO PEIEHO, T€ OHM MOTY Ja OyJy MOHUIITEHH WK
ocHaxxeHu. Kako je Beh uctakHyTo, /10 MOHUIIITEHA 3aBEIITakba MOXKe JIOhU U 'y
OCTaBUHCKOM ¥ y TTAPHUYHOM TOCTYIKY. Y 00a ciydaja ce, IpaBHOCHAKHOM
CYJICKOM OIIJTYKOM JI0 TajJa BakeheM 3aBelTamy Oy3UMa IPaBHO JIejCTBO 300T
HETOBUX YTBPl)EHUX MamKaBOCTH, a HA OCHOBY TYXKOEHOT 3aXTeBa KOJH MOXKE
OUTH OTHET UCKJbYYHBO O] CTPaHE JIMIIA KOje 38 TO uMa npaBHu uurepec.” Cto-
ra Ccy U TyKOCHU 3aXTeB U CyJICKa OJUTYKa O MOHHUILITEHY PYIILJEUBOT 3aBELITakha
yBEK IpeobdpaxkajHor kapakrepa. Ho, yKOIHKO ce TOKOM MOCTyIKa YTBPIHU Jia
HEeMa MeCTa JIOHOIIICHbY ONTYKE O MOHUIITEHY 3aBelITama, OHO he HaCTaBUTH Ja
IPOM3BOIH IPaBHO AejcTBO. VcTn nexon he HaCTYIMUTH M YKOJIHKO IMPaBHO 3a-
MHTEpPECOBaHA JIUIA Y 3aKOHOM ITPONMUCAHUM POKOBHMA HE UCTAKHY 3aXTEB 3a
NOHUIITEHE PYLIJBUBOT 3aBelITama. J[akie, o1 BoJbe, OJHOCHO OJUTYKE JINLA
KOja MMajy MpaBHU MHTEPEC 3aBUCH JIa JIK hie TpaBHO MarbKaBO 3aBEILTAkE HACTA-
BUTH J1a TIPOU3BO/IY TIPABHO JIEjCTBO, jep HErOBOM KOHBAIHMAIINjOM OHO OMBa KO-
HAYHO OCHa)KCHO ca JIeJCTBOM ex tunc. Kpyr nmpaBHO 3aMHTEpECOBAHUX JIUIIA je
MIOCTABJbEH yIKe HEro KaJa je ped 0 pas3io3uMa KOjH BOJIe HUIITABOCTH 3aBEITa-
Hha M YMHE T'a OHA JIMIA Koja O /1a HeMa 3aBenITama Onila Mo3BaHa J1a Haciesne
onpeheHn 1eo 3a0CTaBUITHHE IO OCHOBY 3aKOHCKOT HaciehuBamwa. [Topen 3akoH-
CKUX HaCIIEJIHHKA, HA PYLIIJBUBOCT MOT'Y JIa C€ MI030BY M CBa OHA JIMLIA KOja YYHHE
BEPOBATHUM JIa OM UM y HEZOCTATKy ITYHOBAKHOT 3aBeIlITarha MPHIajia HeKa JApy-
ra KOPHCT U3 320CTaBIITHHE (IIPIMEpa Pajii, CHHTYJIAPHU CYKIIECOPH, JTUIIA KOja
cy Ouia orJiareHa HacJIeIHUITIMA PaHHje BaskehiM 3aBemITamkeM Koje je OTI03BaHO
cacTaBJbarbeM HOBOT U JIPYTH).

3aKOHOM je pa3Iu4uTo oxpeleH 1 BpeMEHCKH OKBUD y KojeM je moryhe uc-
THUIIAEE PAa3JIOra HUIITABOCTH M PYLIJBUBOCTH. MICTHIIake HUIITABOCTH 3aBEIITa-
HBa MpeJCcTaBsba MPaBo Koje HUje OrpaHudeHo pokoM. Panu ce o mpaBy koje He
3actapeBa.®’ Ko pylnsbHBOCTH 3aBeIITamba, POKOBHU MOCTOj€ M MPEKITY3UBHE CY

3 5. 162, cr. 2 30H Cpbwuje. HeornxoaHo je ucrahn nepemnropau npurosop. Ibid, 264.
9 Y. 165 30H Cpbuje.
604y, 162, c1. 1 30H Cpéuje.

71



Jemena B. Bunuh, Mununa C. Koauesuh, O pasnozuma nesasicnociuu 3asewiniarsa... (57-84)

TIpUpoJIe, Hako BpXOBHU cyx y jeTHO] 011 CBOjUX HOBHJHX OITyKa HABOIHU JIa CY
POKOBH y KOJUMa MOJKE Ja C€ 3aXTeBa MOHUIITAj 3aBEIITaba ,,)OKOBH 3aCTAPEIIOCTH,
a HEe POKOBH MPEKIY3UBHE MPHUPO/JIC, 1A HA BUX CYJI HE Ma3u M0 CIyk0eHOj ay-
KHOCTH, Beh caMo 1Mo MpUroBopy 3auHTepecoBaHe cTpaHe. ' OBaKBO CXBaTambe
ce HEe MOKe TIPUXBATUTH M Yy TOM TIOTJIE/Ty CY CTAaBOBH CaBpeMeHe MpaBHE JOKTPHU-
HE jeIMHCTBEHU.® VKOIMKO 01 ce cMaTpalio Jia Cy TH POKOBH 3aCTapHH, OH/Ia Ou
JIUIIE KOje UMa TIPaBHHU HHTEPEC U TI0 FIbHXOBOM IIPOTEKY MOIJIO JIa MOJTHECE TY KOy
KOjOM 3aXTeBa MOHMIIITAj 3aBeITama, a Cy1 OH, C 003UPOM J1a O ’hMa HE BOJIH
pauyHa 1o ciy»x0eHo0j Ty»KHOCTH, OHO Jy»aH Ja MOCTYMa 10 MOJHETOM TyX0e-
HOM 3aXTE€BY, OCUM yKOJHKO JIpyra CTpaHa He OM UCTaKJia IPUTOBOP 3aCTapesio-
CTH. MHUIIIJbEHa CMO /12 je CTaB J1a ce paJH O POKOBHMA 3aCTapEIIOCTH MOTPelaH
¥ J1a TO HHje OWiia MHTEHIMja 3aKOHOIaBa.* PyIsbHBOCT MOKE J1a CE UCTHYC Y
Cy0jeKTUBHOM 1 00jeKTUBHOM pOKY. CyOjeKTHBHHU POK H3HOCH TOAMHY JaHa, TOK
00jeKTUBHH POK H3HOCH JieceT ronnHa. Cy0jeKTUBHU POK 3a TIOHHUIIITA] 3aBelITa-
a 300T 3aBelITajHe HECITOCOOHOCTH U MaHa 3aBEIITA0YCBE BOJbE MOYHUILE Ja
Teye 01 laHa Ca3Hama 3a MOCTOjarbe y3pOKa PYILJBHBOCTH, * a KO/ HEMOIITOBabha
00JTHKa 3aBelITamba ¥ 3aKOHOM O[pel)eHrX YCIIOBa OJT IaHa Ca3Harba 3a 3aBelITambe.%
HesaBucHo on pa3nora pylbUBOCTH, 00jeKTUBHH POK C€ YBEK pauyHa O laHa
MpOTJIAIIErha 3aBeTama.® CyOjeKTHBHH POK OJT jeIHE TOINHE HE MOXKE Ja TIOUHE
Jla Teue Mpe Mporialieha 3aBenTama.’ YKOIHKO je juiie Koje cTude oapeheny
KOPHUCT U3 3a0CTABIITHHE OUJIO HECABECHO, MOHMIITA] 3aBEIITAbA MPEMA BEMY
MOXE J1a C€ 3aXTeBa y POKY OJ1 IBaJICCET FOAMHA O/ JaHa MPOIJIAllieHha 3aBerTama. o
HecaBecHo he OuTH CBaKkO OHO JIUIIE KOj€ je 3HAJIO 32 MaHE 3aBEIITA0UCBE BOJHE
WJIHM MX je IPOY3POKOBAJIO, PH Y€MY I'a U NoMarame U MojcTpeKaBame Tpeher
JUIa YMHHA HecaBeCHUM. HecaBecHOCT MOCTOjU M Kajia je JINIe 3HAJO 338 CKPHU-
BJHCHO MMOHAIIAME, 3 HUje HUIIITA MOBOIOM Tora ypaauio.* Ako je iauiie nocraio
HECABECHO MPOTEKOM 00jeKTUBHOT poka o/ 10 roauHa, oHa ce pok o/ 20 roquHa
cMaTpa KOH3yMHpPaHHUM ITPOTEKOM OBOT poka.’”’

o1 Omryka BC Pes 20539/2023 ox1 04.04.2024. ropuse, 10CTynHA Ha: vih.sud.rs, 1aTyM 10-
cere: 20.02.2025. roqune.

%2 J1. Byphesuh, Haciegno ipaso, 208; N. Gavella, V. Belaj, op. cit, 133; H. Crojanosuh,
Hacnegno iipaso, Ilpasuu paxynrer y Humry, Hum, 2011, 301.

93 3a cymporaH 3aKJbydaK, Jia je pev 0 3acTapHUM pokoBuMa Bu1. B. Biarojesuh, op. cit,
274.

%41, 169, ct. 1 30H Cpbuje.

%Y. 170, c1. 1 30H Cpbwuje.

%1, 169, c1. 1 uuin. 170, cr. 1 30H Cpouje.

7. 169, ct. 2 u uin. 170, ct. 2 30H Cpbouje.

% Y. 169, ct. 3 30H Cpbwje.

% B. Bophesuh, op. cit, 265.

70 Ibid, 265.
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2. PA3JIO31 HEBAXKHOCTHU 3ABEILITABA
VY VIIOPEJJHOM ITIPABY"!

Kako cBa caBpemena rpaBHa ypelema nocrassbajy oapelene ycioBe myHoBa-
MKHOCTH 3aBELITamha Kao MPaBHOT TOCTA Mortis causa, TO je y pelloBUMa KOjH Clie-
Jie IaT MpUKa3 HauuHa Ha KOjJH je y TIOjeIUHUM OJl FbUX, TIOITY T HEMAYKOT, ayCTpPHj-
CKOT, ()paHIIyCKOT M PYCKOT 3aKOHOAABCTBA, CAHKIIMOHMCAHO HEMOIITOBAHE HCTHX.
[MpunukoM aHaNN3e HOPMATHBHOT ypeherha HEBaKHOCTH 3aBEIITaba y CIOMEHY TUM
IpaBHMa, aKIEHAT jé CTaBJbEH Ha IO/IeITy 3aBEIITamba Ha HUIITABA U PYIIJbUBA Y
3aBHCHOCTH OJI pa3jiora HeBaKHOCTH, KPyT cy0jekaTta Koju ce MOTy TO3UBaTh Ha
BHX, Ka0 M BPEMEHCKE IpaHHIIe Y KojiMa je Moryhe HCTHIake FbUXOBOT MOCTOjarba.

2.1. Hemauxko npaBo

VY npaBy Hemauke, pa3io3n HEBa)KHOCTHU 3aBeIlTamba Jelie ce Ha pas3jiore
HUAMTABOCTH (Nichtigkeif) M pyIJbUBOCTH, OMTHOCHO OCTIOPUBOCTH, TIPEMa 3aKOH-
CKOM TeKCTY (Anfechtung).

Wwmajyhu y Buay /a ce reHepaiHa Kiay3ysa HUIITABOCTH OJHOCH Ha OHJIIO
KOjH TIPaBHH T0CA0 KOjH j€ Y CYIIPOTHOCTH ca To0puM 00MdajuMa, TO OBa CAHKITH-
ja U3 cioMeHyTor passiora noraha u 3aBerrame.’” JIo MOHHINTaja 3aBEIITAba U3
OBOT pa3Jjiora Hajuenihe J01a3u YKOJIMKO 3aBellTajlall IOKYIaBa 1a yTHYe Ha JINY-
HY c710001y CBOjUX HAcleTHUKA WU UCIOPYKOIpUMAIia y TOMCHIMA PEITUTH]e
u Opaka, kao u kaja Bpeha Biamajyhu Mopan y 061acTi ceKCyaTHOCTH U 3aCHU-
Bamba )KUBOTHHUX 3ajeHUIIa (TpUMEpa pajIy, KaJia je ped 0 3aBelITalkbiMa Y KOPUCT
JbyOaBHHIIE/JbyOaBHNKa).”> HUIITaB je ¥ CBakM IMPaBHMU [TOCA0, CTOTa ¥ 3aBEIITAHE
KOje MPOTHUBPEUH 3aKOHCKHM 3a0paHaMa WM Koje He HCIYyHaBa yclioBe hopme
npomnucane 3akoHoM.” U3 oxrosapajyhux oapemada nena I'pahanckor 3akoHuKa
nocBehieHoT peryiaTHBY HACIICTHOT [TPaBa, MPOM3KIIa3H JIa je 3aBeITakhe HUIITABO
Uy CITy4ajy ’eroBOT CauMbaBarba OJf CTPaHe JIHIA KOje je 3aBEeIITajHO HECTIOCOOHO.”

71 OCHOBY OBOT feJ1a K0Oay TOPCKOT paja PeIcTaB/ba HCTPAKUBAKE IPEY3ETO H3 MOHOTPa-
¢wuje ,,.YBo y ynopeaHo HaclienHo npaso’, ayropa Jenene Bunuh Tpuunuh, xoja je o6jaBibeHa y
Hosom Cany 2020. ronuse.

72§ 138, ct. 1 I'pahanckor 3akonrka Hemauke u3 1896. rogune (Biirgerliches Gesetzbuch,
BGBI. I S. 42,2909; 2003 I S. 738, 3akspyuHo ca u3meHama u gonyHnama u3 2024. ronune, BGBI.
2024 1 Nr. 323). loctynaH Ha: http.//www.gesetze-im-internet.de/bgb/BJNR001950896.html , natym
nocere: 02.03.2025. ronune. Y napem tekcTy: BGB.

7 1. Byphesuh, Aiiconyimina nuwitiasnociui 3aéewiriarsa, I0KTOpCKa ucepranuja, beorpar,
2004, 90.

74§ 134 u § 125 BGB. /letasbHuje 0 HUIITABOCTH 3aBElITarba 300r MoBpeje Jo0pux oondaja
1 IPOTUBPEYHOCTH ca 3aKOHCKMM 3a0panama, Buaetu: H. Brox, W. D. Walker, Erbrecht, Miinchen,
2010, 148-152.

75 § 2229 BGB.
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HumrraBum he ce cMaTpaTu 1 3aBeTame Koje 3aBerTaiar Huje CAaYnHAO JTUTHO,
Kao M OHO Y KojeM ce TpeheM muily mpeny1Ta ofjryka o ToMe Aa ju he oBaj mpaBHH
1I0Cao MMPOU3BOAUTH ITPABHO JISjCTBO WJIU Y TTOTJIEMY JuIla Koja he crehu cBojcTBO
HACJICHHUKA U TIpeMeTa Koju he uM mpunactu Ha ume Hacieha.”® HumraBourhy
j€ CAaHKITMOHHCAHA U HCTIOPYKa, Ka0 W HAJIOT, KOjH CY YIIPaBJbEHN Ha YHHHIOY KOja
j€ Yy MOMEHTY OTBapama HacJieha 3a cBakor Hemoryha Wi je y CynpoTHOCTH ca,
y TOM MOMEHTY, BaskehnM 3akoHCKMM 3abpanama.’’

[IpaBHa caHKIWja pyIIJBUBOCTH Noralia OHO 3aBelITame KOje je CAaUMEbEHO
MOJI YTHUIIAjeM MaHa 3aBelITa0ueBe BOJhE, OJTHOCHO MPETHHE, IIPeBape Hiln 3a0Iry-
e, yKJbyayjyhu u 3a06ayay o MOTHBY.”® PYNIJBHBO je U OHO 3aBEITAEkE y KOME
j€ 3aBermITaial n30CTaBuo 0co0y Koja je nMasa MpaBo Ha HYKHH JIE0 Y MOMEHTY
oTBapama Haciela, a yuje mocTojame My HUje OUIIO MTO3HATO Y BPEME H-EroBOT
caunmbaBarma, OJHOCHO, Y KOME je OH 3a00HMIITao JIUIe Koje je poheHo nim nMaio
MpaBo Ha HYXHH JIEO TEK HAKOH CauHibaBamba 3aBelTama. MehyTum, mpaBo Ha
ocriopaBame 3aBelliTamka Helie MocTojaTH YKOIMKO ce MOYKe TIPETIIOCTABUTH Ja
0w 3aBemITajall pacnoyiiarao Ha OBaj HauMH, Yak U Ja Cy My CIOMEHYTE OKOJIHOCTH
6ute o3uare.”” IIpaBo Ha MOHHUINTA] 3aBEUITAbA U3 PA3JIOra PyILJLHBOCTH, HA4YeII-
HO, TIPUIIa/1a CBAKOM [IPAaBHOM 3aMHTEPECOBAHOM JIMIY KOje O MMaJIo Hermocpe-
HY KOPHCT 0of1 TOra,’’ ¢ THM IITO y CIIy4ajy H30CTaBbakha HYKHOT HACIICIHUKA,
OHO TIPHIAJAA caMo JIKILY KOje UMa paBo Ha HyxHHU 1¢0.8! OBO mpaBo ce Moxe
OCTBapUBaTH y Cy0jeKTHBHOM POKY OJI TOIUHY JlaHa O]l MOMEHTA Ca3Harbha 3a Pas-
JIOT PYLIJBUBOCTH, OAHOCHO, Y 00jeKTHBHOM POKY Ol TPUAECET TOJMHA O]l MOMEH-
Ta oTBapama Hacieha.®?

2.2. AycTpHjCcKO MPaBo

[IpuxBarajyhu kacuaHy momeny HeBakehnx mpaBHUX IMOCIOBA, TE Y3UMa-
jyhu y 003up 1 crieHupuIHOCTH 3aBelITama, | pahaHck 3aKOHUK AyCTpHje y3poKe
HEB)KHOCTH OBOT MPABHOT TI0CIIA /MOFtis causa AT Ha OHE KOjH JIOBOJIE JIO Hhe-
rOB€ HUIITABOCTH WM PYLIJBUBOCTH.

VY ckiany ca ofpenooM OIIITET Aelia 3aKOHUKa, HUIITABOCT IIPEICTaBIba
CaHKLH]y 3a OUJIO KOjU MPaBHH [10CA0, CTOTA 32 3aBELITAIHE, KOje TPOTHBPEUH
3aKOHCKOj 3a0paHM MIIK je V CYyIPOTHOCTH ca Mopanom.®® ¥V meny mocBeheHoM

76§ 2064-2065 BGB.

77§ 2171, ct. 1 u § 2192 BGB.

78§ 2078 BGB.

7§ 2079 BGB.

80°§ 2080, ct. 1 BGB.

81§ 2080, ct. 3 BGB.

82 § 2082 BGB.

83 § 879, c1. 1 I'pahanckor 3akonnka Ayctpuje u3 1811. ronune (Allgemeines Biirgerliches
Gesetzbuch, JGS Nr. 946/1811, 3akspyuHo ca u3meHama u fgomynama u3 2020. ronune, BGBI. I Nr.
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HaCJICIHOIIPABHO] PETYIATHBH, IPEABUI)CHO je 1a je 3aBeNITalkhe HUIITABO Y CIIy-
4ajy HEeroBOT CaulbaBamba y CTamby KOje HCKIJbyUyje MOCTOjabe 3aBEeLITajHE CIIO-
coonocTm.?* Ha 3axTeB uIa Koje JoKaXke /a je 10 cacTaBJharba 3aBeNITama I0III0
y MOMEHTY KaJia je 3aBellTaial OMo y CTamwy Ja pa3yMe 3HaueHhe U MOCIIenLe
CBOT pacrioyiarama 1 Jia ce ToHalla y CKJIaay ca THM, OJJHOCHO Jia jé OHO CAaYHHCHO
y T3B. cBeT/IUM TpeHyiuma (lucida intervalla), 3aBemrame he 6utn myHOBa)HO.%
HwumrraBo je u 3aBenTame IPUINKOM YHjeT CaunhaBarmha HUje UCIIOMTOBAH HEKU
OJ1 IPOMUCAaHUX 00aBE3HHX eleMeHara mwerose Gpopme.’® EKCIUNTUIMTHO je mpo-
MICaHa ¥ HUIITaBOCT 3aBEIITajHe oipende KojoM je IpeaBuheHo na ce ompeheHo
MpaBoO CTUYE MOA HEMOT'YNUM OAJIOKHUM YCJIOBOM HIJIM HEMOTYRHM OIJIOKHUM
poxom.?” Takohe, ompenda y 3aBemITamy KOjOM ce HAacAeTHUK 00aBe3yje Ja Hc-
MJIaTH UCTIOPYKY TpeheM JIMIly YKOIHMKO He UCIyHH HaJIOT, ITYHOBa)KHA je caMo
y MepH y K0jOj je HaJloT J03BOJseH U Moryh.38

Jlo pyIIJbMBOCTH 3aBelITamba JOBOJAE HEAOCTALM KOjU Ce OrJieNiajy y Heslo-
3BOJHCHOM YTHIIA]y Ha M3jaBy MOCIEIkHE BoJbe. HanMe, m3jaBa mociieame BOJbE
Mopa 6utu onpehena, npoMuIIbeHa, 030MJbHA U YUHIbCHA 0€3 YTHLAja TPETHbE,
mpeBape u 3a0iye, ykibyayjyhu u 6utHy 3a6myay.?? 3abayna je mocedHno 6utHa
YKOJIMKO je 3aBelITajal HampaBuo MPOIYCT y MOTJey JINLA Y YHjy jé KOPUCT
KeJIeo Ja pacroia)ke UMOBUHOM MJIM MIPEAMETa KOjH je XTeo Ja 3aBemraBa.’’
[ToHumreme 3aBemTama U3 CIIOMEHYTHX pasiiora, Ha 3aXTeB IPABHO 3aMHTEPE-
COBAHOT JTUIIA, MOTYhe je y CyOjeKTHBHOM POKY O TPH TOIWHE OJl Ca3Hama 3a
pasiior pymJbUBOCTH, OJHOCHO, Y 00jEKTUBHOM POKY O TPUIECET roANHA O]
ocTaBro4eBe cMpTH.’!

2.3. ®paHIyCKO MPaBO

V ¢paHIycKOM MpaBy, OMIITE OrpaHHYCHE CI000/Ie yroBapama IPOU3Ia3n
13 YCTaHOBE jaBHOT MOpPETKa U 100pux obnuaja. tbrma je orpannueHa u cinodona
3aBeNITama, TE j¢ OHO 3aBeIITame KOjiuM ce Bpehajy jaBHM openak u 1o0pu oOu-
vaju Huitao.”? HumraBomrhy je CAaHKIIMOHUCAHO ¥ 3aBELITAE PHIMKOM YHjer

16/2020). Joctynau Ha: https://www.jusline.at/gesetz/abghb, narym nocere: 03.03.2025. rogune. ¥
nabeM Tekcty: ABGB.

84§ 567 u § 569 ABGB.

85§ 568 y Besu ca § 566 ABGB.

86§ 601 ABGB.

87§ 698 u § 706 y Be3u ca § 878 ABGB.

88§ 712, ct. 1 y Be3u ca § 878 ABGB.

89°§ 565 ABGB.

% § 570 ABGB.

°1'§ 1487 a, ct. 1 ABGB.

92 Y. 6 I'pahanckor 3akonunka @paniycke u3 1804. roqune (Civil Code, 3akibydHO ca n3me-
Hama u fgonyHama u3 2024. ronune). loctynan Ha: https://www.legifrance.gouv.fr/codes/texte Ic/
LEGITEXT000006070721/, natym niocete: 03.03.2025. rogune. YV nambem texcty: CC.
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caunmaBama je IOMI0 10 TIOBpeIe Tporrcane (hopme, OHITo 1a ce paau o eJIeMeH-
TiMa Gopme 3ajeJTHHIKUM CBUM 3aBeIITambiMa, OUJI0 O OHUM TMpEABHEHUM 3a
CBaKH 00JIMK MOHA0C00.”3

HeBaxxHOCT 3aBeliTama HaCTyINa U Kao MOCJIeNUIa HEHCIYBheha 0CTAITNX
NOjeIMHUX YCJIOBA BEroBe MYHOBAXHOCTHU. Tako je 3a MyHOBaYKHO CauUhaBambhe
3aBelITamba HEOMXOIHO MOCTOjamhe 00JeKTUBHOT €JICMEHTA 3aBEIITajHE CIIOCOOHO-
CTH, K40 U CHOCOOHOCTH IIPHUMama KOPUCTH 110 OCHOBY OBOT ITPaBHOT Hocia. tby
MMajy CBa JINIA, OCUM OHHX, KOja Cy, IIpeMa CaMOM 3aKOHY, HeCIIocoOHa J1a ce Io-
jaBe y oBoM cBOjcTBY.”* [oBpea HaBeACHOT YCII0Ba MIPEICTAaBIba PA3JIOr PyILLbU-
BOCTH 3aBEIITama. 3aBELITAJHO PACIIOIarame YCIOBJbEHO je U 3APaBUM Pa3yMoM
JMIA KOje ra YuHH,’® Te je PYIIJBUBO U 3aBEIITAKE KOjE je CAYMI-CHO Ol CTPAHE
JIMIIa HECTIOCOOHOT 3a pacyhuBame.’® POK 3a OHUIITEHE 3aBCIITAA U3 HABEIC-
HUX pa3jiora U3HOCH reT roguHa. OH NoYnibe 1a Teue 07 MOMEHTA KaJia je HOCH-
JaI] paBa 3Hao FIIH je MOpao 3HATH 3a YHHH-CHUIlE KOje My OMOTyhyjy HeroBo
octBapuBame.”’ Y3umajyhu y 003up HEOMXOIHOCT OpKer OKOHYama CIOpoBa
BE3aHMX 3a HACJIEACTBO, CTaB je CY/CKE IpaKce Ja y ciIydajy HaBeAeHOT pa3jora
PYIUBHBOCTH, CIOMEHYTH POK MOYHELE /1a TEUE O]l MOMEHTA OCTaBUOYEBE CMPTH,
[IPU YeMy CE Ha Ibera MOr'y MO3MBaTH NCKJbYYNBO 3aKOHCKH HACIICAHUIN U YHHU-
Bep3aiHu uernopykonpumim.” 190 HamocaeTky, pyIbHBO je U 3aBENITamke KOje
je 3aBerTanar CauMHHUO O]l yTHIIAjeM MaHa BOJbe — 3a0ITy/ie, TpeBape WiTH IpH-
Hyze.'"! Tyx0a 3a MOHUILTEHhE 3aBelITama 300r MaHa BOJbe, Takohe ce MOXKe MO
HETH Y POKY OJI IIeT FOJINHA, KOjU Y CIIy4ajy 3a0iy/ie ¥ IpeBape MOYMbE 1a TeUe Of
MOMEHTA Ca3Hama 3a CIIOMEHYTE Pa3JIore, a y cllydajy MPHHY/IE O]l MOMEHTA HeHOT
npecranka.'%?

Y51, 1001 CC; F. Lefebvre, Successions et libéralités, Régime juridique et fiscal, Nouvelle
édition, 2011, 345.

%Y. 902 CC.

%Y. 901 y Besu ca ui. 414-1 CC.

% F. Lefebvre, op. cit, 222.

7Y, 414-2 u un. 2224 CC.

98 Cour de cassation, Ire chambre civile 20 mars 2013, n° 11-28318, nocrynna Ha: https:/
www.legifrance.gouv.fr/affichJuriJudi.do?oldAction=rechJuriJudi&idTexte=JURITEXT0000-
27209240&fastReqld=51702958&, natym nocete: 04.03.2025. ronune.

% Cour de cassation. 1re chambre civile 17 février 2010, n° 08-21927, nocrymnua Ha: htips:/
www.legifrance.gouv. fr/affichJuriJudi.do?oldAction=rechJuriJudi&idTexte=JURITEXT-
000021855971&fastReqld=1466743919&fastPos=1, narym nocete: 04.03.2025. rongune.

100 Vyupepsanua ucriopyka (le legs universel) nogpasymeBa TaKBO paciioiarame 3a ciryuaj
CMPTH KOJUM ce jeqHoM niu Behem Opojy JHIIa O cTpaHe 3aBEIITa0la OCTABJbajy CBA HErOBa
nobpa. Bua. Jenena Bunuh Tpaunuh, Yeoy y yiiopegno nacnegno iipaso, Hosu Can, 2020, 113.

1011, 901 y Besm ca ui. 1131 CC.

10241, 1144 CC; A. M. Leroyer, Droit des successions, Editions Dalloz — Paris, 2011, 239-240.
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2.4. Pycko npaBo

O nocTojamy HeBakeher 3aBemiTama y pycKOM IpaBy MOKE CE TOBOPHUTH Y
Cily4ajy TIOBpeJie 3aKOHOM TpeBUl)CHUX 3aXTeBa KOjU ce, y Hauyelly, OJIHOCE Ha
JMYHOCT 3aBEIITA0Ia, BbEeroBy CII000HY BOJBY, TOCTYIAK CauribaBama, Gopmy,
caJlpXKHHY U MOTBPhUBaE 3aBeIITama. Y 3aBUCHOCTH O]l KapaKTepa MOBpeE/IE,
3aBelITamke MOXKe OMTH HeBaskehe Ha OCHOBY CyJICKE OflTyKe (PYyIIJbUBO 3aBEIlTa-
€, 0JTHOCHO, ITpeMa Tekcty [ pahanckor kojiekca Pycke denepariuje — ocriopuso
3aBEIITAFbE) UIIM HE3aBUCHO OJ1 TOTa (HUIITABO 3aBelTame). 03

V cknagy ca onmtuM npaBuiioM Kojekca, HUIITAB je CBaKU MPaBHU MOCA0,
CTOTa ¥ 3aBEITalbe YHja je caap)KHHa IPOTHBHA YCTAHOBH jaBHOT MOPETKA U
MopaJy.'* HumrraBocT 3aBemTama Kao MPaBHOT [OCIIA mortis causa NOCTOju U
y Clly4ajy HEeMoIITOBama: nucane (hopMe caunmbaBama U BbEeroBor MoTBphuBama
O/l CTpaHe jaBHOT OeNIeKHUKA WIIM JPYTOor JIMIA KOje 3a TO MMa oBjamherme; 03
obaBe3e CBOjepyYHOT MUCama 1 MOTIHCHBaba 3aTBOPEHOT 3aBelITama; " kao u
npaBuiia 0 00aBe3HOM yuenihy CBeoKa MPHIINKOM CaunbhaBamba, OTIHCHBAKbA,
noTBphrBarba WK Mpe/iaje 3aBeliTamba jaBHOM OeexHuKy.' "’ 3aBemrame je Hu-
IITaBO M OHJIA KaJla je CAUMEbCHO O] CTpaHE JIMIla KOje HeMa 3aBEIITajHy CIIoCco0-
HocT,'%® ka/1a HEje caunbeHo JTHYHO, Beh mpeko myHomohuuka,!” Te kania je mrume
pacnionarano Tyhom umoBruHOM.! ' Pasior 3a HUIITABOCT 3aBEITAbA, CAYNEHEHOT
y M3y3¢THUM OKOJTHOCTHMA, IPEICTaBIba U OJI0Kjarbe Cy/Ia 1a OTBPIAH YHHCHHUILY
JIa je 10 ’eroBOr CauribaBama OO Y OBAKBUM OKOJIHOCTHMA.!!!

PymspuBOCT 3aBelTamba IMPOy3poKyjy cliefiehn pasio3n: cCaunmbaBamke 3aBe-
HITaba O]l CTPaHE JINIA KOje HUje Y CTakby Jla CXBAaTH 3HAYCHE CBOJUX MOCTYTaKa

10391, 1131, et. 1 m . 168 I'pahanckor koxekca Pycke ®@enepanuje — tpehu neo N 146-03
(HaciegHo mpaBo) ctynuo Ha cHary 2002. ronuHe, mociaea ke H3MEHE U JI0omyHe o1 13. nenemOpa
2024. ronune.

Hocrynan Ha: base.garant.ru/10164072/, narym mocete: 05.03.2025. ronuHe. Y najbpeM TEKCTy:
I'KP®.

104y, 168, c1. 2 TKPO.

1051, 1124, cr. 1 y Be3u ca wir. 1125 u win. 1127-1128 TKP®.

106 1, 1126, ct. 2 TKP®.

107451, 1124, ct. 3 TKP®.

1089y, 1118, c1. 2 1 uin. 21 TKP®.

109y, 1118, ct. 3 TKP®.

10y, 1118 TKPD.

1, 1129, cr. 3 TKP®. O pasnosrMa HUIITABOCTH 3aBEIITAkbA, JeTaJbHUjE BUICTH: b. A.
bynaesckuii, P. 1. Bunorpanosa, A. ®. Edumos, T. JI. JlesminHa, E. A T1aBnosa, 1. B. [lanTeneera,
H. B. CyuxoBa, M. JI. lllentorTo, O. 0. lunoxsoct, K. b Spomenxo, Komenitiapuii k I parxcgan-
cxomy Kogekcy Poccuiickoii @egepayuu, Yaciwiu inipeitiveit, Mocksa 2007, 67-68; B. O. I'apu-
108, Komeniniapuii k paszgeny V uacitiu I1l1 'K P®, Hacnegcitiennoe iipago, Caukt-IleTepOypr,
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Ha: https://ale-gribov.livejournal.com/19414.html, narym nocere: 28.02.2025. ronuHe.

77



Jemena B. Bunuh, Mununa C. Koauesuh, O pasnozuma nesasicnociuu 3asewiniarsa... (57-84)

WM J1a yIIpaBJba BUMa, OJHOCHO KOHTPOIHIIE HX;! 2 HENCITY IbeFhe 3aKOHOM TIPO-
MUCAHMX YCJIOBA HA CTPaHU CBEJOKa 4Hje je yuemrhe Oniio 06aBe3HO MPHINKOM
caumMmbaBarka 3aBellTama;! 1> caunmaBarbe 3aBelTarma 110l yThilajeM OUTHE 3a07Ty-
Jie, TIpeBape, NpeTihe Wik npuHyae;'' Te HapyIaBamke HHTEpeca HaCleTHIKA
KOjU MMajy TIpaBo Ha HyKHHK jaeo.!13 116

Ha numrraBocT 3aBeliTama y [iJby leHOT yTBphHBambha U PUMEHa MOCIIe A
KOje 13 TOra IMPOM3IIa3e, MOXKe Ce MO3UBATH CBAKO 3aMHTEPECOBAHO JIUIIE Y POKY Of
TPH FOJIMHE O] MOMEHTA MOYETKA H3BPIIICHA 3aBeIITamba. PyIUBIBO 3aBelITamke, HA
3aXTeB JIMIIA YHja Cy MpaBa MM HHTEPECH 3aCHOBAHU Ha 3aKOHY HbHME HApYIICHH,
MOJKE Ce MOHHINTABATH Y POKY OJf TOIMHY JaHa Ol Ca3Harba 3a OKOJIHOCTH KOje
MPeNCTaBIbajy OCHOB 3a OCIIOpaBarbe, ajli He TIpe MOMEHTa OTBapama Hacieha.!!”

3AKJbYUYHA PASMATPABA

Komudukyjyhu pasnore HeBaXKHOCTH 3aBeIITamkba Kao IIPABHOT MOCTA MOrtis
causa, 3akoH o HaciehuBamwy CpOuje HAYEIHO je 0CTA0 Y OKBUPUMA KJIIACHYHUX
pasiora HeBaKHOCTH MPABHUX MOCIIOBA CAAPKAHUX Y 3aKOHY O OOITHTallMOHUM
OJIHOCHMa, C TUM LITO je MOjeInHE Pa3JIore HUIITABOCTH U PYIILJBUBOCTH, Kao U
HEKe TPOIIECHE aCTeKTe HEBAXKHOCTHU 3aBelITarba, MPUIIAroH0 MaTepHjH 3aBe-
nrrajHor Haciehusama. Ha TeMesby cBeyKyIHe aHaJIn3e, MOXKE CE 3aKJbYUUTH Ja
Bakehn HacleTHOIPaBHY MPOITUC Ha jacaH HAUYWH pa3JiBaja HAIITaBa OJf PYIIJbH-
BUX 3aBEIITama y MOTJey pasJiora, Kpyra JHiia KOji ce MOT'Y TO3MBATH Ha HUX,
pOKOBa y KojuMa je Moryhe HCTHIIaTH BUXOBO ITOCTOjakbe, a Haj3ad U y TOTIIeny
MPaBHUX TOCJICIUIA BUXOBOT MOHUINTAja. 3aKOHOaBaI] IPUHIUIIN]EITHO BOIH
padyHa o PaBHOIOJUTHYKOM 3HA4Yajy YCJIOBA 3a MYHOBAKHOCT 3aBEUITAA, TS
OHE Pa3JIore KOju Cy YCTAHOBJLEHU Y JABHOM UHTEPECY CAHKI[UOHUIIIE HUIIITABO-
nrhy 3aBemTama, JOK pas3yiore KOju Cy YCTAaHOBJHCHH Y MPUBATHOM HHTEPECY,
CaHKLMOHHUIIE pylbKBOIINY OBOT mpaBHOT nocia. Umajyhu y Buay na je 3aBe-
HITake U3pa3 XTeha 3aBEITaola J1a Ce BEeroBa MMOBHHA PACIIOACTH Ha OCHOBY
ErOBE BOJbE, 3aKOHOJIABAI] Y 3aBEIITAJHOM, Kao IITO je TO CIIy4aj U Y YTOBOPHOM
MPaBy, UCTOBPEMEHO MIPUMEYjE U IPEBHY MAKCHMY JIa C€ KOPUCHO IITETHUM HE
KBapH, y CKJIQIy ca YUM, CACBUM OIPaBAaHO, IpeBUha 1 AENTUMUYHY HUILITABOCT
3aBelITamAa.

124qy, 177 TKP®.

134y, 1124, ct. 2-3 TKP®.

4qy, 178-179 TKP®.

154y, 1149 TKP®.

116 M. C. A6pamenkos, I1. B. Uyrynos, Hacnegcitisennoe iipaso, Mocksa, 2019, 231-232;
P. 1O. 3akupos, Ibid.

1745, 1131, c1. 2 u un. 181 TKP®; M. C. Abpamenkos, I1. B. UyryHos, op. cit, 232-234.
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KomnapaTuBHO mocMaTpaHo, y 3aKOHOJABCTBUMA KOja Cy Mpe/CcTaBibaia
npenMeT Hallle aHaju3e, Takohe je mpuxBaheHa moaena pasiora HEBaKHOCTH
3aBellTama Ha OHE KOjU JIOBOJIE JI0 HherOBE HUINTABOCTH WM PYIIJBHBOCTH, & Y
3aBHCHOCTH O] 3Hauaja KOjH ce y CBAKOM ITPABHOM MOPETKY MPUAaje KOHKPETHOM
YCIIOBY ITYHOB)KHOCTH 3aBellTama. Mako pas3iinke y morieay HaunHa CaHKITHO-
HHCamba HEeTIOIITOBaba OBUX YCIIOBA CBAKAKO MOCTOjE, HAYEITHO O CE MOTJIO 3aKJby-
YUTH JIa Y CBUMa FUMa HUIITABOCT MPEJCTaBba CAHKIIM]Y 32 OHO 3aBEITAHkE
Yyja je caJp)KUHA MPOTUBHA jaABHOM MOPETKY U MOpaiy, T¢ MPUIUKOM YHjer
UCITYFheHha HHjE UCTIOIITOBAH HEKH O] TPOIMCAHUX 00aBE3HHX eJIeMEHATA FherOBe
¢dopme. C npyre cTpaHe, HEZJO3BOJbEH YTUIIA] HA U3jaBY MOCIEAHE BOJbE, OAHOCHO
MaHe BOJbE Y CBUM MOCMATPAHUM MPaBUMa MPEJCTABIbA]y Pa3Jor PyILJBUBOCTH
3aBeIlTama, IPU YeMY Y TOjeIMHUM O] FbUX OBa CaHKIIMja rorala u 3aBeliTame
KOjUM Cy HapyIIeHN HHTepeCcH Hy XKHUX Hacieqauka (Hemauka, Pycuja). Hajzan,
KaJia je pey O 3aBeLITajHOj CIIOCOOHOCTH Kao YCJIOBY CauyMbaBarmba Iy HOBAKHOT
3aBelITama, yIIOpeHOIIPaBHA aHATM3a MT0KA3aJia je J]a ce HAYMHH CAHKITHOHHCA-
Ha 3aBeIlTamka MPUIMKOM YHjer CauylbaBamka OHa HUje IMOCTojalia, Takohe pas-
JIAKY]Y, T€ jé TaKO 3aBEIITakbE¢ yCIIea HaBeIeHOT pa3iora y MOjeTNHUM IIpaBuMa
caHKIMOHHCcaHO HuTaBouthy (Hemauka, Aycrpuja), a y IpyruMa pyubuBomhy
(Dpanirycka). [TocToje u pemema mpeMa KojuMa ¢ BpCcTa CaHKITHje pas3lIuKyje y
3aBUCHOCTH OJI TOTa Ja JIU C€ PaJy O HEJOCTATKY 00jeKTUBHOT MITH Cy0jeKTHBHOT
eJIeMeHTa 3aBelTajHe crocooHocTH (Pycmja).

[ocneame cioMeHyTO pelIee HaueIHo je mpuxBaheHo u 'y nomahem mpa-
BY, UMajyhul y BUy YHE-CHUITY Ja HEMTOCTOjahe CIIOCOOHOCTH 3a pacyhuBame He
MPEACTaBIba YBEK PA3JIor HUIITABOCTH 3aBelITaba. CTaBa cMO J1a 3aKOHCKa COY-
IIMja IpeMa Kojoj yciien HemocTaTka 00jeKTHBHOT eJIEeMEHTa HAaCTyTla HUIIITaBOCT
3aBelITama, a yCIIe/ HeIoCTaTKa Cy0jeKTHBHOT eJleMeHTa OMJI0 HUIITaBOCT 3aBe-
HITama, OuJIo KHEeroBa pynjbHBOCT, HUje TPUXBATI/hbUBA. [IponuciBameM CaHKIU-
j€ PyLUJBMBOCTH MPAKTHYHO CE OCTAaBJba MPOCTOP 32 HAKHAJTHO OCHAXKCHE 3aBe-
HITaka CAYMBbEHOT OJ1 CTPaHE JIUIIA KOje HeMa MPABHO PEIEBAHTHO BOJBY, YMME CE
IIMpH MOTYhHOCT HEJOMYLITEHOT yTUIaja Ha 3aBemTaona. CyO0jeKTUBHH U 00jek-
THBHH €JIEMCHT 3aBEITajHE CIOCOOHOCTH NMajy UCTH 3HaUaj 32 POPMHUPALE ITPaB-
HO peJieBaHTHE BOJbE 3aBELITAONA. YCIie] HaBeICHOT, Y MOTJIely 3aBellTamba Mpu-
JINKOM YHjeT cauynmbaBama HUje OM0 UCITyH-eH OMJI0 KOjH OJ] YCIIOBA KOjHU TBOpE
3aBeIlTajHy CIIOCOOHOCT, Kao jJeIUHY CaHKIUjy de lege ferenda Tpebano Ou npo-
MUCATH HETOBY HUIITABOCT, KA0 IITO je TO YUUEHO U Y BehWHH caBpeMEeHUX
EBPOICKUX 3aKOHOJaBCTAaBA.

[Tomazehu ox 3Hauaja KOjU 3aBEIITajHA CIIOCOOHOCT MMa 3a HaCTaHaK MYyHO-
Ba)KHOT 3aBEIITamka, KA0 M ¢ 003HPOM Ja FheHO IMOCTOjarke TPeda 0IBOjEHO BPEIHO-
BaTH OJf TIOCJIOBHE CITOCOOHOCTH M OJIMEPABATH j€ TTpeMa MOTPeOH 3a CaunbaBarhe
3aBelITama, BUl)era CMO U J1a O HeH CYy0jeKTUBHHU eJIEeMEHT OHJIO CBPCUCXOIHO
OJTIOKe OAPETUTH Y CAMOM 3aKOHCKOM TEKCTY. Mako neduHucame mojMa criocOOHOCTH
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3a pacyhuBame y KOHTEKCTY TIOCTOjarha 3aBeIITajHe CIOCOOHOCTH HU KOMIIapaTHB-
HO MOCMaTpaHo HUje YoOH4ajeHo (M3y3eTaK Ol HaBEACHOI MPEACTaBIbajy, MPH-
Mepa pajii HEeMadKo, ayCTPHJCKO U XPBATCKO TPAB0), OBAKBO PEIICHE Y CPIICKOM
npaBy OmJI0 OM 07 HECYMILMBE KOPUCTH, OCEOHO MMajyhu y BUAY YNELEHHILY Ja
OJUTyKa cyJia 0 MOI'yYRHOCTH caunbhaBama 3aBellITama 0J] CTPaHe JIMIA Koje ce Jie-
JUMHUYHO JIMIIAaBa MOCIOBHE CIOCOOHOCTH 3aBUCH YTIPaBO OJ lber0OBe CIIOCOOHO-
ctu 3a pacyhuBame. De lege ferenda criocoOHOCT 3a pacyhuBame Tpeda aepuHu-
CaTH Kao CroCcOOHOCT HEKOT JIUIA JIa CXBATH CMHCA0, CYIITHHY U IIPaBHU 3HAYA]
3aBellTama, (eroBe CTBAPHE U MPABHE MOCIEIUIE H CIOCOOHOCT J1a TIOCTYTa y
CKJIaay ca TUM ca3HambeM. OBaKBUM pellemheM JONPUHENO 01 ce aleKBaTHUjeM
0b6e306ehemy peanmu3zanuje crodome 3aBelTama i CMambiIa Ou ce MOTYhHOCT CI1o-
POBa MIOBOAOM HaBEIEHOT Pa3jiora HEBAXXHOCTH 3aBeIITamba.

Hajzan, ctaa cmo na cy onpeleHe HopMaTHBHE KOPEKITH]jE HEOITXOTHE U TIPH-
JIMKOM pEryJiicama Kpyra JJUIla y Ydjy KOPUCT Cy HUIITaBa MOjeAHA 3aBEIlTaj-
Ha pacrioyarama. Y3uMmajyhu y 063up mpaBHY pelleBaHTHOCT BaHOpawHe 3ajeI-
HUIIC Y IaHAIIIKE BpeMe, Te YcTaBoM U [lopoinyHiM 3aKOHOM rapaHTOBaH jeIHAK
TIpaBHM T0JIOKA] CYNPYKHUKA U BAaHOPAaYHOT TIApTHEPA, CTaBa CMO Aa 0u de lege
ferenda 3aKOHOM EKCTIITMLIUTHO TPeOasio NpOIMcaTH 1 HUIITABOCT OHUX 3aBEILTaj-
HHUX ofpemada KojuMa ce HEIITO OCTaBJha BAHOPAYHOM IMapTHEPY OBJIAITheHOT
JIUIIA 32 CAUYMHaBAhE jJaBHUX 00JIMKA 3aBEIITakha WIIH CE MaK PACIIONIaXe Y KOPUCT
BaHOpPAYHOT MapTHEPA 3aBEIITAJHUX CBEIOKA KOJ jaBHUX OOJIMKA 3aBeIITama,
asorpag)CKoOr ¥ yCMEHOT 3aBelTama. Kox ycMeHor 3aBemTama, HUIITaBourhy je
MOTPeOHO CAaHKITHOHHUCATH M OHE 3aBEIITajHE Opea0de KOjuMa ce HEIITO OCTaBJha
BaHOpaYHOM MApTHEPY Mpe/iaKa, TOTOMaKa U MOOOYHUX CPOJHMKA (3aKJBYUHO Ca
YETBPTHUM CTEIICHOM ITOOOTHOT CPOACTBA) 3aBEIITAjHUX CBEIOKA.
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(On) the Reasons for Invalidity of Wills in Serbian
and Comparative Law

Abstract: In order to be legally valid, a will, as a legal act mortis causa, must
fulfill certain conditions as prescribed by each specific legal system. Under Ser-
bian law, a will can only produce legal effects if it has been executed by a testator
with testamentary capacity, who freely expresses their will, and whose content is
in accordance with positive legal provisions and rules of morality, while being
made in one of the forms prescribed by law. The absence of any of these elements
renders the will invalid.

The legal order of each country evaluates the reasons for the invalidity of a
will and classifies them accordingly as void or voidable wills. Voidness, as a type
of civil law sanction, aims to strengthen legal certainty by protecting the public
interest and the security of legal transactions. On the other hand, voidability, as
a sanction of lesser legal effect, primarily impacts the private interests of the in-
terested parties, which is why its scope is narrower. The Serbian Law on Inheri-
tance clearly distinguishes between void and voidable wills in terms of the causes
leading to their invalidity, the entitled persons who can invoke them, the time limits
within they can be asserted, and the legal consequences of annulment. While ge-
nerally falling within the framework of traditional reasons for the invalidity of
legal acts as contained in the Law on Obligations, some of the reasons for voidness
and voidability, as well as certain procedural aspects of the invalidity of wills,
have been adapted to the specifics of a mortis causa legal act and inheritance law.

This paper examines the manner in which the aforementioned issues are
regulated in Serbian law, as well as in other contemporary legal systems such as
German, Austrian, French, and Russian law, with a particular focus on the legal
solutions accepted in domestic law. Based on this analysis, while consulting current
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legal doctrine and case law and also taking into consideration certain favorable
solutions found in comparative law, the authors present appropriate proposals
that could contribute to the improvement of the legal regulation concerning the
reasons for the invalidity of wills in Serbian legislation de lege ferenda.

Keywords: nullity of a will, voidability of a will, public order, testamentary
capacity, forgery of a will, defects in the expression of a will, form of a will.
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