OpurrHallaH HayIHU Pa 347214
347.2
doi:10.5937/zrpfns59-57620

Jlywan K. Huxonuh
Vuueepsuiueiu y Hosom Cagy
Ipasnu gpaxyniveiu y Hosom Cagy
d.nikolic@pf.uns.ac.rs

ORCID ID: 0000-0003-1850-9684

O IIOJEJIN CTBAPU HA
HEIIOKPETHE U TTOKPETHE®

Casceitiak: V iieopuju je gylo gOMUHUPATIO MULL/bERbE ga CY HElIOKPeLliHe Ciliéa-
U OHe Koje ce He MOLy UpeMeCiiuilu ca jegHol Mecula Ha gpylo a ga ce He owiieiiu
FUX06A CYWITHUHA, A ga CY HOKpelliHe 1uxoea cyupoiunociu. Hayuna goctuuinyha u
WEeXHUYKOWEXHONOWKU HAUPeqgaK YYuHUIU Cy o WpaguyuoHaiHo CXeaiarse ana-
xporum. Og CywinuUHCKOT 3HAYaja 3a HeHOKPEeHOCTuY Huje MOTYAHOCT (u3uyKol
ilperoca, seh ogpehusarve mwenol meciia, 0gHOCHO Toyuparse (1aiu. locus).

Cagawrmenm cilieileny gpywiieenol paseoja u ipasHe Hayke, 0glosapa mu-
wswerve ga cy HeuoKkpeune Culéapu y UMOSUHCKOUPAGHOM CMUCTY OHE Koje ce
ipajuuje nanaze Ha wauno ogpehernom geny tiogpuiune iianeite 3emme U Koje ce
ilo 3aKOHY cmauipajy Heiokpewinum. Hacyiipoiu ttiome, ilokpeiine ciugapu cy
HeClayuoHapue, OHe Yuju 1o10caj He Mopa Outiu avHo, ia Hu yoiuwiie ogpe-
hen, ga bu bune objexiu Upasa ceojure, UPAGHOT UpoMeia uillg.

Y 06om pagy ilocebna iiasxcra je iloceehena semmumity eapujadbuinol (ipo-
MEH/BUBOT) HONOANCA]A, KAO WIHO CY KAUUWULA U c1000gHO i1osehia ociupsa.

Koayune peuu: ciusapno iipaso; iiogena cuisapu,; HeoOKpeuHoCiu, HoKpell-
He ctisapu, 3emmuwne iapyeie;, GPS; cnobogno iinoseha ociupsa.

* Paj je 1e0oM 3aCHOBaH Ha MCTPAKMBABUMA Y OKBUPY HAYYHOMCTPAKUBAIKOT [IPOjeKTa
Ilpasna wpaguyuja u nosu ipasuu uszazosu, 9uju je Hocunan [IpaBau dakynteT YHuBep3uTeTa
y HoBom Cany. Hanican je y wact nmpodecopa Ban Antonnja benakuja (Gian Antonio Benacchio),
YBaXXCHOT KOJIETe M BEJIMKOT IIpHjaTesba MHOTHX jY)KHOCIOBEHCKHX ITPABHUKA,  [IOBOIOM HErOBOT
70-or pohennana. MoaudukoBanu TeKcT hie Ha EHIIIECKOM je3HKY, TION Ha3UBOM Rethinking of the
legal notion of immovable things, butu 00jaBibeH y cienujanHoj myonukauuju Liber amicorum Gian
Antonio Benacchio y u3nawy Yausepsureray TpeHTy. YjenHo he nociykutu kao Hay4Ha HOAJI0Ta
3a J1eo HoBoT yiibenunka CiugapHo ipaso, HAMEHEHOT CTyIeHTUMa NpaBHUX dakyiarera y Cpouju.
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1. YBOJI

Jenan ox1 Bojehux eBPONCKUX IUBUIIUCTA, Ay TOP KAIIMTAJIHE IBOTOMHE CTY-
JIMje O CTBAPHOM INpaBy y EBpory,' HAKOH BHILETOJUIIBUX YIIOPESIHOIPABHUX
UCTPaXUBama, 3aKJbYy4HO je JIa y TOj 00JIACTH HUCY pa3pelieHa HU HeKa TeMeJb-
Ha MTUTamka Ha HUBOY nojMa. “M3neHalyjyhe je Temko Hahu mpuxBaTIEUB OATOBOD
Ha NUTamke IIiTa C€ nmoapasymMeBa 1noj ,,CTBapHUM HpaBOM” WM mTa c€ MOXKE
UAeHTH()UKOBATH Kao ,,CTBAPHO MPaBo” y MaHEBPOIICKOM KOHTEKCTY.”?> Harno-
HaJIHa [paBa cy y Toj obsactu mel)ycoOHO HeycarnaiieHa. Ha HaiHaIIMOHATHOM
HUBOY, Y OKBUPY EBporicke yHHje, ak, He TOCTOjH jeTNHCTBEH, CBEOOyXBaTaH H
o6aBe3yjyh npaBau cuctem.’ HeroBOsbHA Pa3BHjEHOCT M HEYCATTIAIEHOCT Pery-
JaTUBE TONPUHOCH TOME JIa M 'y TIPaBHO] JOKTPUHH TTOCTOjU OIHCAHA MTOjMOBHA
nucxapMmonrja. To ce oqHOCH ¥ Ha oipeluBambe OMIITeT MojMa CTBAPH KOjH TPe/i-
CTaBJba jeJlaH O]l TeMeJba CTBAPHOT MpaBa,* aau U Ha JeUHHUCAHE TT0jSAMHUX
BpCTa CTBapH, Mel)y kojuma rnocedaH 3Ha4aj MMajy HETMOKPETHOCTH.

VY ymopenHOM IpaBy je Ayro JOMHHHPAJIO MHUIIJBEHE J1a Cy HEIOKPETHE
CTBapH OHE KOje CE He MOTy UpeMewitiaiiu ca jJeJHOT MecTa Ha IpyTo 0e3 omire-
hema muxoBe cymrtuHe. To CTAHOBHIITE je yTEMEJbEHO Ha YHIHLCHUI J1a CY 3€-
MJBHIITE U HAYHMH HErOBOI' IIPUCBajama, ApXKamba U Kopuihema, Kao apXeTurl,
BEKOBHMa MHCAOHO TOBE3UBaHU ca Heupenocusowliy.’ TlpaBHa Teopuja je Ouia
3apo0JbeHa y UJICjHUM OKBHPUMA Ha KOJUMa CYy 3aCHOBaHe JIe(DUHHUIIM]E caapiKa-
He y rpaljancknm 3akoHunnMa nucanuM y XI1X u XX Beky. [lornenn Ha Ty mpo-
0JieMaTUKY Cy Ce€ y TIPaBHOj TEOPHUjU BOJchnX eBpOICKUX 3eMaJba TeK HEJIAaBHO
HIOYEJIN TIOCTENIEHO MemaTH. JefaH mo3HaTH (GpaHIlyCKH MPaBHU TEOpeTHYap je,
no3uBajyhu ce Ha ofpendy Code civile-a 0 mozenu cTBapu Ha MOKPETHE U HETIO-
KpEeTHE, KOHCTAaTOBAO Ja Ce FOME “yCIOCTaBJba OMIITH MPUHIUI Pa3IMKOBAHA
Ha OCHOBY pa3marpama (pusuukor rnopetka (bp. [ 'ordre physique),” te na “...mo-
»kemo pehm na cy mokpetHa mo0pa oHa Koja mopasyMeBajy MoryhHocT mpeme-
HITakba Ca jeJIHOr MECTa Ha JPYTo, JOK HEMOKPETHA UMajy (PUKCHY MO3UIIH]Y. C

' B: Christian von Bar, Gemeineuropdischen Sachenrechts, C.H. Beck, Miinchen, 2015.

2 Christian von Bar, “Grundfragen europdischen Sachenrechtsverstindnisses,” Juristen Ze-
itung, 18/2015, 848.

3 Omupnuje y: Dusan Nikoli¢, Towards a System of European Private law: Transformation
of Legal Science and Legal Policy; y xwusu: Europdisches und internationales Privatrecht —
Festschrift fiir Christian von Bar zum 70. Geburtstag (H. Grothe, P. Mankowski, F. Rieldnder —
Hrs.), Munxen, C.H. Beck, 2022, 273- 284.

4 Ommuprnje y: dyman Hukonuh, “IIpencrutiBaimbe mojMa CTBapy y IPHBATHOM TIPaBy,”
360opruk pagosa Ilpasnol ¢axyniueiia y Hosom Cagy, 3/2022, 675-704.

S Vnopenuru ca: Guglielmo Corsalini, “Mobili e immobili (cose),” One Legale, Wolters
Kluwer, 1994, 1.

https://mail.google.com/mail/u/0/?tab=rm&amp;ogbl#inbox?projector=1, 22.01.20225.

% Alex Weill, Frangois Terré, Philipe Simler, Doit civil / Les biens, Dalloz, Paris, 1983, 20
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Hageneno mojMoBHO onpeheme je, y i3BeCHO] MepH, PeACTaBIhajlo MPEKPETHHUITY.
[lo memy kibyuHa differentia specifica Huje y Gpu3MUKOj HEIPEHOCUBOCTH, HETO
y onpeheHocTn mo3uniuje. Y HOBHjOj HEMAYKOj TUTEPATYPH je 3aCTYIIJLEH CTaB
Jla HETIOKPETHOCTH MPEICTaBIbajy pasrpaHUuCHE eIOBE 3eMJbHHE MOBPIIKHE.’
Paszrpanmnuenoct nogpaszymena oapeheHoct mo3uirrje. Y ToM CMHCITY, OBaj TI0jaM
je mogyAapaH ca OHHM KOjH je Kpeupaia (GpaHIlycKa JOTPHHA, aJii je ca IApyre
CTpaHe, pECTPUKTUBHU]H, jep HEMOKPETHOCT CBOJIM HA 3eMJBUIITE, OJHOCHO 3¢-
MJBMIIHY Taprenny. Hemauka HoKTpuHa je yTUIana U Ha Je(pUHUCAKHE HETTIOKPET-
HOCTH Y IpYTUM 3eMajbaMa Koje Cy TpaBUTHpae TEPMAHCKOM IIPABHOM KPYT'y.
YriieHM UTaNMjaHCKH KOMIIAPATUBUCTA U BPCHU [TO3HABAJIAIL IIPaBa Y jyTro-
HUCTOYHO] EBpormn, Tipe ABazmeceTak roamHa je KOHCTaTOBAao J1a je “paBHO Mmope-
heme [...] Ha mpocTopuma OuBLIe JyrociuaBuje 01yBeK OMII0 MPaKTUKOBAHO Cpe/i-
CTBO U Ja je, YOIIIITE, jyTOCIIOBEHCKH ITPABHUK [...] yBEeK OMO AyOOK ITo3HaBaIall
cTpanux mozena.®V CrioBeHHjH je, 3aXBabyjyhu TOM yIOpeIHONPABHOM MPH-
CTYNy YUHIH-EH 3HAa4YajHUjH NCKOpAaK Ha HOpMaTUBHOM Iu1aHy. [Ipema Bakehoj
3aKOHCKO] JIe(DUHHUIIH]H, HETIOKPETHOCT je “TIPOCTOPHO OJIIMEPEH JICO 3eMJbHHE
MOBPIITHHE 3ajeIHO Ca CBMM IpHIaauMa. Y mpaBHOj TEOPHjH Ha OCHOBY Ibe, a
MO/l Y THIIajeM TePMaHCKe IOKTPUHE, U3BE/ICH j€ TIPUITNYHO PECTPUKTHUBAH 3aKJbY-
YakK Jia je HeKpPEeTHUHA caMo 3eMJBHUIIITE, OJJHOCHO, 3eMJBbHIITHA TIapIiesa, a Jia je
CB€ IIITO CE Ha H0] HaJla3u eH mpunaaak.'’ AyTopu ¢y y KICTOM KOHTEKCTY KOH-
CTaTOBaJIH J1a “Tpeda YIIO30pPHUTH JIa je Ha HaIlleM MPOCTOPY MHOTO HEIIOKPETHO-
CTH KOje HUCY ynucane y 3eMsbuinHy Kiury.”!! Contradictio in adiecto? Axko ce
3a TIOJIA3UINTE y3Me HaBeAeHa neduHIMja, Hamehe ce MpaBHOIOTHYKO MTHUTAHE
KaKo HEIITO MOKe OMTH HEKPETHUHA, aKO HHje mapiiena (yrmucaHa y perucrap
HEMoKpeTHOCTH)? OATOBOP ce MOXKa Hajla3¥ Y HOBH]O] HEMAUKOj JOKTPUHU T10
K0joj Tpeba pa3IMKOBaTH HEMIOKPETHOCT, Ka0 PeasIHy CcTBap (real thing), ciusap
y ¢uszuukom cmucy, of 3eMIpHIITHE maprene (Hem. Grundstiicke), xao ciusapu y
HopmataueHom cmuciy.'? Y bocHu u XepleroBHHHU Cy JOHETH HOBH 3aKOHH Ta-
kohe mrcaHu 1o yTHITajeM TepMaHCKe JOKTPHHE KOjU caapike Ae(pUHUIIN]e eKITeK-
TUYKOr TUNa: “HekpeTHUHE Cy YyecTHLe 3eMJbUIIIHE TOBPIIKHE, 33jeTHO Ca CBUM

7 Wolfgang Liike, Sachenrecht, 3. Auflage, C.H. Back Miinchen 2014, 31.

8 Gian Antonio Benacchio, ,,La ex Jugoslavia“y: G. F. Ferrari, A. Gambaro (editor), Corti
nazionali e comparazione giuridica, volume in occasione dei cinquanta anni della Corte costitu-
zionale italiana, Napoli, Edizioni scientifiche italiane, 2006, 41

9 Stvarnopravni zakonik, Uradhni list RS, 87/2002

10 Miha Juhart, Matjaz Tratnik, Renato Vrenéur, Stvarnopravni zakonik z komentarjem,
Uradni list Republike Slovenije, Ljubljana, 2018, 85

' Tbidem.

12 Christian von Bar, ,,Why do We Need Grundstiicke (Land Units), and What are They? — On
the Difficulties of Divining a European Concept of “Thing’ in Property Law,” luridica International,
22/2014, 3 etc. Christian von Bar, Gemeineuropdischen Sachenrechts, Band I, C.H. Beck, Miinchen
2015, 170-178.



Jyman XK. Hukonwh, O iogenu ciusapu na neiioxpeiune u ioxpeiune (1-21)

OHHUM IIITO j& Ca 3eMJBUIITEM TPAjHO CIIOjEHO Ha TOBPIITHHHM FITH UCTIOL e, aKO
3aKOHOM HHje apyrauunje oapeheno.“!> Mehytum, Beh y crenehem ctaBy rcTor
YJlaHa PeueHo je Aa cy “[mokpeTHUHE [...] CTBapH Koje ce MOTY TIPEMjECTHTH ca
jemHor MjecTa Ha Ipyro 6e3 mpoMjeHe BUXOBe CymcTaHie (CymTrne).”* Ako Ou
NP pasrpaHUyersy T€ B BPCTE CTBAPH 3a IOJIA3HIITE OHO y3€T HaBEICHH 0jaM
MOKpPETHE CTBAapH, MPUMEHa apryMeHTa a contrario OW JI0BemNa 10 3aKJbydyKa J1a
CY HEMOKPETHOCTH OHE CTBApH KOj€ c€ He MOT'Y IIPEMECTHTH ca jeTHOT MecTa Ha
Ipyro, 6e3 mpoMeHe BUXO0Be cyrncTanie. To Ou y JOrn4KoM cMucity 0o moBpa-
TaK y TpaauIlMOHATHE TIOjJMOBHE OKBHPE, KOJH Cy Ha TEOPHjCKOM TUIaHY U TaJhe
nomuHantHu y Cp6uju, Lproj Fopu u Xpeatckoj.!

2. KA CABPEMEHOM IIOJMY HEIIOKPETHUX CTBAPU

Hay4na nocturayha 1 TEXHUYKO-TEXHOJIOMIKU HAMPEIAK Cy TPaAHIIHOHAI-
HU T10jaM HEMOKPETHOCTHU 3aCHOBAH HA TE3H O (DU3MYKOj HEMPEHOCHBOCTH YUH-
Hum anaxponum. [locroje ypehaju, onpema u npouecu koju oMmoryhyjy npeno-
IIeH-¢ OHOT'a IITO C€ HeKaJa HUje MOIJIo MpEeHeTH 0e3 pasjiarama Ha YHHHOLE
(enemenTe). Hiip. 1aHac ce MOT'y MPEHOCHUTH KOMIUJIETHH 00jeKTH, BeJTUKa cTada
3aje/THO ca KPOLIHOM M KOpeHOM U ci1. OCHM TOra, ca MPaBHOT CTAHOBHUINTA, YECTO
Y HHje TIOCEOHO BAXKHO J1a Jin hie mpeHoIemhe OUTH 00aBIbEHO OfjeTHOM (Y 1IeJI0-
CTH), WJIM TIOCTYITHO, y3 MPETXOAHY JEMOHTaXy ¥ TIOHOBHY MOHTXXy eJIeMeHara
(peKOHCTpPYKIIHja).

On cymITHHCKOT 3Ha4aja HUje MOIViHOCIU iipeHowera ciugapu, HETo ogpe-
henociu mecia, OTHOCHO, JonHpame (1at. locus). Hanme, y caBpeMeHOM CBETY

13 Zakon o stvarnim pravima, Sluzbene novine Federacije Bosne i Hercegovine, 66/13, ¢l.
6, st. 2. m 3. Ucro: ui. 6. 3akoHa 0 cTBapHOM IpaBuMa Pemybnuke Cprcke, Cryorcoenu iiacHuk
Peityonuxe Cpiicke, 124/2008.

14 Time se ponovo uspostavlja pravno jedinstvo nekretnine i dejstvo nacela superficies so-
lo cedit sa dalekoseznim posljedicama po niz stvarnopravnih instituta. Posljedica ovog rjeSenja je
da se samo zemljiSte smatra nekretninom, osim ako je zakonom drugacije propisano.” (Meliha
Povlaki¢ u Komentaru zakona o stvarnim pravima Federacije Bosne i Hercegovine, Privredna
Stampa, Sarajevo, 2014, 156,

15 B.: Jlazap Mapkosuh, I pahancko iipaso, ipea krula: owwiiu geo u ciusapho upaso, Ha-
ponHa camoympasa, 1927, 168; Oopen CrankoBuh, Muonpar Opauh, Ciusapro ipaso, Homoc,
Beorpan, 1996, 24; Zoran Rasovié, Pravo svojine, knjiga I, Udruzenje pravnika Crne Gore, Pod-
gorica, 2024, 56; Martin Vedris, Petar Klari¢, Osnove imovinskog prava, Zagreb, 1984, 61; Stvar-
no pravo (Grupa autora. Redaktor: Nikola Gavela), Svezak 1., Narodne novine, Zagreb, 2007, 79.
HoBuHy mpezcTaBiba MUlJbeHe 1a “TlojaM HEMOKPETHOCTH (HEKPETHHHE) KOPUCTH CE 33 O3Ha-
YaBamk€ 3eMJBUIIHE MapIese (3EMJBUINTE, 3eMJbUIITHA YECTHUIIA, KaTaCTaApCKa YECTHIIA) 33jeTHO ca
CBMM OHHM IITO je Marbe-BHIIE TPAjHO MOBE3aHO Ca HOM Ha MJIH MCIIOJ MOBPIIMHE 3€MJBHIITA,
OCHM aKoO 3aKOHOM Huje apyrauuje ogpeheno. (Tatjana Josipovié, Property and Trust Law — Cro-
atia y: International Encyclopaedia of Laws series, Kluwer Law International, 2022, 53.
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MIOCTOj€ MTBa KJbyTHA pecypca, Koja IPeacTaBbajy KOOpAMHATE 3a CBa 30MBama.
To cy speme u iipociuop. [Ipupognu 3axonu ykasyjy Ha TO 1a je YOBEKOBO OKPY-
XKEHhE Y CTATHOM MOKpeTy. Ca npyre cTpaHe, TocToju motpeda u ypoheHa Tekmba
Jby/IM J1a yTBP/IE IPOCTOPHE OKBUPE Yy KOjUMa ce HeLITO 30MBa UM J1a OJPEAE IIie
he ce memro 306uBarn. Ta mpobeMarTrka je y JIOMEHY gpyultugeux 3aKkoHd, OTHO-
CHO, IpaBHE peryiaruse. Bpeme je mokasano aa 3akoHe Koje cTBapajy JbyIu Tpe-
0a yckmahuBaTtu ca 3akoHMMa Koje Hamehe mpupoma. CBaku aHaXpOHHU3aM HMa
onpehene mocieanue. Y TOM CMUCIY, TOTPEOHO j€ MPEUCTIUTATH TPAIULIUOHATIHY
MOJIeTy CTBApH Ha HETIOKPETHE U MOKPETHE M OJPEJUTH HOBE, CABPEMEHE T10jMO-
BE€ KOjU OJIr0OBapajy aKTyeJIIHUM MoTpedama JApyIiTBa.

[To MoM MUTIIJbEBY, HETTOKPETHE CTBAPH (JIaT. res immobilis) cy oHe Koje ce
TpajHHUje Hala3e Ha TauyHO opel)eHOM /ey MoBpIIKHE MIaHeTe 3eMJbe U Koje ce
0 3aKOHY CMaTpPajy HETIOKPETHHM.

Ha ocHOBY H3110KeHOT IOJMOBHOT ofipel)erba MOKEMO 3aKJbYUYUTH J1a HEKY
cTBap Tpeba cMaTpaTH HEMOKPETHOM U Ca CTAHOBUIITA CTBApHOL MpaBa pele-
BaHTHOM, aKO Cy UCTOBPEMEHO (KyMYJIaTHBHO) UCITYHCHA JBa YCIIOBA. JemaH o1
BUX je ¢usuyku, a IPyTH UpaGHL.

3. ®DU3NYKU YCIIOB: CTALITUOHMPAHOCT

3.1. Ilo3unuoHupame

[Tpema 3akoHUMa KJIacHYHE (PU3MKE, HU JeJTHO TeJI0 (MaTepuja) ce HE MOXKE Y
MCTO BpeMe HaJIa3UTH Ha JiBa pa3nuunTa Mecta. CtBap he ce cMarpaTu HeTIOKpeT-
HOM aKo je TpajHUje TO3UIIMOHUPAHA Y o/ipel)eHOM IPOCTOPY U BpEeMEHY (JIaT. situs),
OJTHOCHO, aKO je cilayuonapHa (1at. statio, stationarius). Hekn 9nHHOIM Y4OBEKOBOT
OKpYIKEHha UMajy TO CBOJCTBO 10 CBOjoj (PM3MUKOj IPpUPOIU (JIaT. res naturaliter
immobiles, HIIp. 3eMJBHIIITE), @ HEKW Ha OCHOBY BOJbE UMAOIIa TIpaBa (J1aT. res ci-
viliter immobiles, HIIp. BJaCHHKA MOHTa)XHE Kyhe) Wiu 1o mpaBUiinMa Koje o1
pebyjy opranu npkaBHE BIACTH (HITP. CKYJIITYPa HCTOPUjCKE JIMYHOCTH HA JABHOM
TPry).

VY caBpeMeHOM CBETY Cy pa3BHjeHH MOCEOHH METOIH 32 MPEU3HO MO3UIIH-
OHHMpamke HEMOKPETHOCTH U oAroBapajyha nudpactpykTypa Ha T100aJTHOM H
HAI[MOHAITHOM (JIpkKaBHOM) HUBOY KoOja TO oMoryhyje.

Ha Tlianetu ce no3uirija OMIIO KOje HETIOKPETHE CTBAPU MOXKE MPEIU3HO
YTBPAHUTH Y3 TOMOh 1100a1H0t tio3uyuonol cuciiema — GPS (enrn. Global Posi-
tioning System). bberoBy 6a3uuny HHQPaCTPYKTYypy YrHE 24 caTeuta y opouTu
3emJbe, KOju eMUTY]y paauo curaajie. KopucHUIN Ha OCHOBY HbHX MOT'Y TIPEIIH-
3HO YTBPAMUTHU reorpadcky Ny KuHY, reorpadcky MUPUHY U HAIMOPCKY BUCHHY
MecTa Ha KOM Ce HaJla3u HeTIOKPETHOCT.



Jyman XK. Hukonwh, O iogenu ciusapu na neiioxpeiune u ioxpeiune (1-21)

GPS je pazsuiio Munucrtapctso ogopane CjenumeHnnx AMepudakux [pxa-
Ba, y OKBHPY IoceOHOT IIpojeKTa 3a BojHe noTpede. KacHuje je, xkao jaBHo 100po,
OecIIaTHO CTaBJbEH Ha pacrojiarake CBUM 3aWHTepecoBaHNM niuMa. Mima mu-
POKY IPUMEHY Y HayI1, TEXHUIU U CBAKOJTHEBHOM JKHBOTY Jby/IU (HIIP. HABUTa-
[IMja y MOOMJITHUM Tene(oHnMa, ayTOMOOMINMA U CIL.).

Tepurtopuja Penyonuke CpOuje je moKprBeHa MPEKOM MIEPMaHEHTHUX CTa-
HUIIA TI00aTHOT TIO3UITMOHOT cucTema — Aipoc. Ta Mpexa rpencTaBiba OCHOBHY
reofeTCKY HHPPACTPYKTYPY 32 00aBJbame Me0AETCKUX MOCI0Ba, Kao U 3a MOoAP-
MKy KOPUCHUIINMA y 00JaCTH MOJbOIIPUBpEe (HIIP. cCaTeINTCKa HaBUTAIlHja
TpaKTopa, KoMOajHa 1 JPYTUX MOJbOIIPUBPEAHNX MaIlINHA), TpaeBUHAPCTBA (HIIP.
npernu3Ho onpehuBame mo3unuje Oymyhux rpal)eBUHCKUX o0jexara) u ap.

Pa3Boj Mpexe je, y3 noapuky PenyOnmukor reonerckor 3aBoga CpOuje,
3anodeT 2003. ronunae Ha PakynTeTy TEXHUIKHX HayKa YHUBep3uTeTa y HoBoMm
Capny, 3a notTpebe moJbONpHUBpeie HA TPOCTOPY AyTOHOMHE TOKpajuHe BojBoanHe
(otynma Ha3zuB Aipoc). Koutporau nmentap 3a 30 mepMaHEHTHHUX CTaHHUIIA j& OHO y
Hoowm Cany cBe mo 2009. roguHe, Kajia je ynpaBibambe y MOTIYHOCTH MPEY3e0
PenryOGnuuku reonmeTcku 3aBo y beorpany. Hayuna uctpakuBama y T0j 001acTH
HACTaBJbEHA Cy Y OKBUPY BioSens MHCTHTYTa KOjU je y cacTaBy YHHBEpP3UTETA y
Hosowm Cany.

Ha naunonamHoOM HUBOY je pa3BUjeH gpoicaghu pegheperiunil cuciuem Koju
YHUHH CKYTI KOHCTAHTH (KOOPAWHATHUX Tadaka), KOje Cy HEOIMXOIHe 1a Ou ce Ipe-
LU3HO YTBPAMJIA MO3HUIIMja HETOKPETHOCTH Ha Teputopuju Cpouje.

Tauke Mpeke IEPMaHEHTUX CTaHHIA Y OKBUPY L100AIHOT HO3UYUOHOT CU-
cllemMa v TauKe gpoicasHol peeperitinol cuciiema ¢y (yHKIIMOHATHO MIOBE3aHe.
buxoB 3ajemHIYKH HA3UB je leogeiicke peepeniune iwauke. OHE CIIyKe 3a XO-
PH30HTAIIHO ¥ BEPTUKAJIHO MO3ULUOHUPAE HEMOKPETHOCTH U MPEACTABIbA]Y
OCHOBY 3a KaTacTapCKH MpeMep, a TUME U 3a dapyenayujy NejaoBa 3aMJbHHE T10-
BpIIIHHE.

Katnaciiapcku iipemep 9iHe TEONETCKO MEPEHE U MPUKYTIJhamkhe TIo1aTaKka
0 HETIOKPETHOCTHMA M IMaOLMMa [TpaBa Ha HENOKpeTHOCTUMA. OH ce BPLIH T'eo-
JIETCKAM MEeToJ/laMa 3a XOPU30HTAITHO U BEPTUKAIHO O3UIIHOHUPAHH-E HETIOKPET-
HOCTH Y IPKaBHOM peQepeHTHOM CUCTEMY. 3a CTPYYHE MOCIOBE Y TOj 00JIaCTH
HaqexaH je Peilyoruuku leogeiucku 3a60g. ' eogeTcke pamoBe (Mepema) MOXKeE
Ja o0aBJba U JUIEHIMPaHa Fe0IeTCKa Opranu3aluja (reoeTCKU OMpo; areHnnja
¥ 1p), Ha HAYMH U TI0J] YCIOBUMa KOju cy onpehenn 3akoHoM. Karactapcku mpe-
Mep ce BpILH y [I1Jby OCHHBamba UM OOHOBE KaTacTpa HEMOKpeTHOCTH. Pesynrat
KOOPAMHHCAHOT T€0IETCKOT MTpeMepa Ha HAIIHOHATHOM HHUBOY j€ KAldCUapcKy
ilnaH, KOju MpelcTaBJba IBOAMMEH3HMOHAIHY IPUKa3 Mmaplena u o0jekara Ha Te-
putopuju Perryonuke Cpouje. Ha leMy je 3aCHOBaH Katuactuap HeioKpetHoCiulL.

[Ipema 3ak0HCKOj NePUHULIN]H, KaTacTap HEMOKPETHOCTH je OCHOBHH H jaB-
HU PETUCTap O HEMOKPETHOCTUMA M CTBAPHUM IIPAaBUMa Ha FHHIMa.

6



360puuk pagosa [IpasHor daxynrera y HoBom Cany, 1/2025

CKyTI CBHX T€OIPOCTOPHUX U JPYTHX MMOJaTaka O HEMOKPETHOCTHUMA, CTBap-
HUM MpaBUMa U ofipeheHUM OOJIMralluOHNM TIpaBUMa Ha BbUMa, Kao U 0 UMao-
[IMMa TUX TIpaBa YIIHCAaHUM Yy JaBHH PETUCTAp, YHHH Oa3) iogaiiaka Kamaciipa
Hetlokpetrociuu. OHa je jaBHa U JocTyHA cBUMa. CBaKO 3aMHTEPECOBAHO JIHIIC
MOJKE 3aXTEeBaTH U380¢g W3 0a3e mojaTaka KaTacTpa HETMIOKPETHOCTH, KOjU UMa
CHAr'y jaBHE HCITpaBe.

[Ipema 3axomny o dlociuyiiky yiuuca y Kaiiaciiap HeioKpemHociuy 1 Kaia-
cilap uHgpaciupyxiuype, KaTacTapcka eBHJICHIIM]a CE BOJU y CKJIaay ca 3aKOHOM
yTBpheHUM HadelInMa. JEIHO Ol IbUX j€ U Haueno ioy3garba, Koje Toapa3syMeBa
Jla Cy TIOIAIlM YIIUCAHU Y KaTacTap UCTHHUTH M MOTIYHU U J]a CABECHO JIMIIC HE
MOYKE CHOCHTH IITETHE MOCIeAnIIe 300T ToT rmoy3aama. Melytum, y ctBapHOCTH
noctoje oapeheHa ofcTynama y norjiaeay no3uiiuje (Jokamja) 3eMJbUIITA U rpa-
heBuHCKHX 00jekaTa, a THME U o1 GPU3UUIKOT yCIoBa Koju Tpeda na Oy/ie HCIymheH
Jia Ou cTBap OWJIa HEMOKPETHA.

3.2. Oacrynama: 3eMJbHIITE U 00jeKTH ¢a MPOMEH/bUBOM MO3HIHjOM

Heku nenoBu 3eMsbHHE TOBPIIMHE U 00jEKTH KOjH C€ HaJla3e Ha IlbHMa MEHha-
Jy TIO3UITH]Y YCIeI TPaBUTAMOHUX yTHIaja. OHH KJIHU3e HI3 KOCHHY Y3BHUIIICHA
(mmanuHe, Opna, Opera) U Ha3UBAjy ce KAU3UWIUUMA. JeITHO O BUX ce Hallas3u y
Hentpanunoj Cpouju, y mecty HoBa Bapomr, na mmanunu 3raiuap.

Jom Behu Kypuo3uTeT npeacTaBibajy ciiodoaHo mioBeha octpsa (eHIII. free
floating islands) koja cy HacTama IPUPOIHUM ITyTEM, HATOMUJIABAFHLEM OCTaTaKa
ousbaka. Taj mpupoaHN PeHOMEH je PelaTHBHO pellak y CBETY. JeAHO o1 Hajmo3Ha-
THjUX ca000aHO moBehux ocTpsa je La Rota koje ce Hamasu y Utanuju, Ha je3epy
Posta Fibrieno. y peruony, Frosinone — Lazio. KpyHor je o0iuKa, ca pejilaTuB-
HO MaJIUM TIPEYHUKOM, O] CBera Tpuaecetak merapa.'® Jesepo u ocTpBo cy 1eo
pesepBara npupoze Koju je jaBHo, HeoTyhuBo 100po (uT. demanio pubblico) n'y
peXUMY je jaBHOT TIpaBa. tbuxoB mpaBHU cTaTyC je onpeleH OnmTUM IpaBrINMa
I'pahanckor 3akonuka Uranuje (ut. Codice civile) u3 1942. roaune,” a nerasbHu-
je ypelhen mpaBHUM IPOITHCHMA Ha HUBOY pernoHa. Kao HeImoKpEeTHOCTH Y jaBHO]

16 B.: https://www.parchilazio.it/postafibreno

O usnukum KapakTepucTHKama cio0oaHo mioseher octpsa La Rota: Laura Casella, Emi-
liano Agrillo, Francesco Spada, “The floating island of Posta Fibreno: An example of a relic mire
in Central Italy,” Annali di Botanica (Roma), 2010; Claudio Zaccone, Valeria d’Orazio, Daniela
Lobianco, William Shotyk, Teodoro Miano, ,,How fast does organic matter may accumulate? The
“mystery” of floating islands,” Research Gate, na: https://www.researchgate.net/publication/
308119674 How fast does organic matter may accumulate The mystery of floating islands,
17.01.2025.

17 TIpema onpendama 3akOHHKA, jaBHA 100pa Cy U peke, MOTOIIH, je3epa U JApyTre Bojie Aehu-
HHUCaHe Kao jaBHe peneBaHTHUM 3akoHuMa. B.: IIl kwury O ceojunu (Della proprieta), onespax 1
O cusapuma (Dei beni), unan 822, cras 1.
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CBOjUHU (UT. proprieta pubblica) aucy ynucanu y katactap (ut. Catasto) y KoM
ce BOJIC UCKJBYYHBO MTOAALN O HEKPETHHHAMA y TPUBATHOM BJIACHHUILITBY H TO 32
Topecke u ypOaHUCTHYKE CBPXE (a HE paju MpaBHUX edekaTa y JOMEHY CTBapHOT
npaBa), Kao HH y jaBHE PErHCTpe HEMOKPETHOCTH (UT. pubblici registri immobi-
liari) x0oje Ha HUBOY CBaKOT peruoHa y Mranwju Boau mocebHa KaHIenapuja (Mr.
Conservatoria dei Registri Immobiliari)."® PezepBar npupoae Hema HUKaBe HaJI-
JISKHOCTH Y OMHOCY Ha je3epo U ITyTajyhe oCTPBO, ceM eKCIepTH3a Koje ce OJI-
HOCE Ha KOHTPOJIY ¥ HAJ30p y BE3W Ca 3alITHTOM XHBOTHE cpeaune.'’ Summa
summarum, y TAKBUM OKOJIHOCTHMA C€ M He TOCTaBJba MUTame oapehuBama
MO3MIIMje OCTPBa pajiv ynuca y Oujo Koju perucrap HemokpetHoctu. Y CpOuju
je Ta MaTepHja KOMIUUICKCHHU]a U ypel)eHa je Ha Apyraduju HauWH.

CnobGonno moseha octpsa nocroje Ha jyry LenTpanuae Cpouje, Ha Bracun-
cxom jezepy. Je3epo je BemTauka akyMyJalnja cTBopeHa y nepuony on 1949 mo
1955. rogune. Taga cy ce o MPUTUCKOM BOJIE KOMaJIu TpeceTa J1e0esid HEKOJINKO
MeTapa MovelId U3/IBajaTH ca THA U U3pamaTH Ha MOBPIHHY, GopMupajyhu cio-
6omHo rutoBeha octpBa. Ha muMa pacty Buieroaumime ousske (0pese, Bpoe u 1ip.).
VYkymHa moBpIIrHa cBUX ocTpBa je 10, a moBprmmHa HajBeher, 1Ba xekTapa. OcTpBa
MJIYTajy ¥ MOBPEMEHO MEHajy MO3HIIN]Y O] YTUIajeM BETpa.

Jezepo u cmoboxHo mmoBeha octpBa ce Hanase Ha poctopy llpeaena n3y-
3eTHUX OMJIMKa Bracuna. Yxynna nospmuHa [Ipenena je 13.329,84 ha, on gera
je y mpuBaTHOM BiacHUIITBY 49,12%, npxasaoM BracHUIITBY 50,83% 1y 1pyrum
obmuiuma BracauinTea 0,05% moepiune. Llenokynan nmpocrop, nzyses ciio0o1-
HO TToBehmX ocTpBa, M3MIEJHEH je Ha mapiiene kKoje ¢y ynucane y Karacrap Hero-
KpPETHOCTH.

Bacuncko jezepo, nospruae 2.088,44 xekTapa, H31e/5EHO je Ha TPH Tap-
ene Koje cy ynucane y Katacrap HemokpeTHOCTH Kao 00jeKTH jaBHE (Ip>KaBHE)
cBojune.?’

BrnacuHcka akymynanuja HUje KJIacHIHO je3epo, Beh cBOjeBpCHU BOJOTOK.
VY my ce ynuBa cexam peka. BojieHa Mmaca KOHTPOJIMCAHO UCTUYE U3 je3epa KPo3
ucmycT Ha OpaHu XujapouenTpaie. [lo ommTuM npaBuiInMa BOAOTOK j€ Y jaBHOJ
cBojuHm. Tpebano Ou ma, o aHAJIOTHjH, 3a TpeceT (3EMJBHINITE) KOje je ca aHa

18 B.: https://www.conservatoria.it/

19 3axBabyjeM ce kosnerununu ap ®panuecku Djopentunu (Francesca Fiorentini), npo-
thecopku Viiopegnoi ipusaiunol tipasa Ha Yausepsurera y Tpery (Universita degli Studi di Tri-
este) u 1p AHTOHUjy MapTtunujy (Antonio Martini) n3 Ciyx0e 3a 3amruty Ilapka npupoze
(Servizio guardiaparco — Riserva naturale regionale lago Posta Fibreno) Ha cTpyYHO] TIOIPIIIIH
npu npubaBbaky peleBaHTHUX HH(MOpMAIHja.

20 To cy: maprena Op. 308, karacTapcka onurTuHa Bracuna okpyiauya; napuena 6p. 4119,
KaracTapcka onmmTuHa Bracuna Pug v mapuena Op. 27, katactapcka onutuHa Biacuna Citiojko-
suhesa. 3axBaspyjeM ce HoBunm CrojkoBuhy, pykoBoauony ciyx0e [Ipegena n3y3eTHUX onanKa
Vlasina, 3a cTpy4Hy MOAPIIKY IPY NPHOaBIbatby PEICBAHTHUX EMITMPHjCKUX M0/1aTAKA.
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aKyMyJialyje UCIIIUBAJIO0 Ha MOBPIIMHY Bajke OMIITA MPaBUia Koja Cy YCTaHO-
BJbCHA 32 HOBA PEUYHA OCTpPBA.

Peuna octpsa (ane; nat. insula in flumine nata) Cy akymyJIalfioHH OOJTUK
MpOMeHa 3eMJbHHE MOBpIIMHE. KapakTeprcTHUHA Cy 32 MUPHE PaBHIUYAPCKE pe-
ke. HacTajy dopmupameM ciipyga xoju je mocaenuIia ycrnopaBama peaHOT BOIO-
TOKA JIO KOT JI0JIa3u Kajia ce Ha JHY popMupajy uBpiihe mpenpeke. Y reojoruju
ce peuHa OCTpBa Jelie y nBe rpymne. [IpBy unHe oHa KOja HACTajy aKyMYyJaIlijoM
HAHOCA ca epo3UoHUX flogpyyja, a IpyTy, OHA KOja HACTajy OlBajalbeM JesioBa
TJIABHOT 3eMJBHIITA (0.710)).

Baxehum 3axonom o ocnosama ceojuncro-ipasnux ognoca Cpouje uz 1980.
HUje onpeheHo koMe mpumaga HOBO PEUHO OCTPBO. Y MPABHO] IUTEPATYPH U JaThE
npeosinaljyje cTaB Jja 3aKOHCKY MPa3HUHY TPeOa NOMYHUTH TPUMEHOM ITPaBHUX
npaBwmita u3 Cpiickol ipahanckol 3axonuxa (CI'3) u3 1844. ronune, xoju je 3Ba-
HUYHO IpecTao aa Baxwu jour 1945.2! TlpaBHU OCHOB 3a TAKBO MOCTYIAE MPE/I-
CTaBJba 3aKOH O HEeBANICHOCHIU UPAGHUX Hpoiluca gonewux ipe 6. aippuia 1941
loguHe u 3a epeme Hetpujatiescke okyiayuje n3 1946. ronune. Onpenodoe Cprickor
rpahaHcKor 3aKOHUKA Cy Y OCHOBH MOAYAapHE ca pememumMa u3 [ajesux NHeTH-
TyLHja y KOjuMa MHIIE J1a [...] aKO ce OCTPBO POIH ycpe. peKe, OHO je 3ajeTHIUKO
3a CBE OHE KOjH TIOCEY]y 3eMJBHINTE OJIM3y 00ae ca 00e CTpaHe pPeKe; aiu ako
HUje Ha CPEAMHHM peKe, IpUIaa OHMMa KOjH UMajy UMamba Ha OHOj CTPaHH Koja
je 6mmka...22 Y CprickoM rpal)aHCKoM 3aKOHHMKY ITOCTOj€e [Ba maparpada koja ce
ofHOCe Ha Ty mMarepujy.?3 [IpBUM Cy peryaucaHd CBOJHHCKH OJHOCH Y BE3M Ca
pPEYHUM OCTPBHMA KOja HACTA]y aKyMYJaIlijoM YeCTHIA 3eMJBHINTA (HAHOCOM).
OnpeleHo je aa je HOBO pEYHO OCTPBO UpUPAWATIA] 3eM/bUWNLA KOje Ce HAlla3H
Ha peyHOj 00aju M J1a BIACHHUIIA TOT 3eMJBHINTA CTUUY IIPABO CBOJUHE HA ETY
OCTpBa KOjH C€ I10 JYKUHHU MOJyapa ca JyKUHOM BbUXOBUX 36MJBHIIHUX Tap-
nena. [IpeaycinoB 3a mpuMeHy TOT TIpaBUia je Jia ce OCTPBO HaJa3u Ha CPEIHH
peke. YKOJIHMKO HUje TaKo, OCTPBO MPHITaJia BIACHUKY OJHIKET TPUOOAITHOT 3eMJbH-
mta. HaBeneHa nmpaBuiia cy ce OJIHOCHJIA caMO Ha OCTPBAa Koja Cy HacTaja Ha
peKaMa HEeIoJICCHUM 3a TUIOBUI0Y. 3aKOHUKOM je oapeleHo Ja aje HacTaie Ha
TUTOBHUM peKama Mpumaiajy apxasu. J[pyru naparpad ce oqHOCH Ha pedHa OCTpBa
KOja Cy HacTaJla OABajarbeM Jiesia IUTaBHOT 3eMJbHIITA (fo10jHa ociipea). Onpe-
hewHo je ma ako peka mpecylinu UK ce Ha BUIIE KpakoBa (pyKaBalia) pacienu
TaKo Jia HACTaHy OCTPBa, Ka0 U KaJa Mpruo0aTHO 3eMJBHIITE OyIe TIOIIaBIbEHO,
MIpaBO CBOJHHE MOpa OCTaTH HeU3MemeHO. Taj 1eo 3eMIbHEe TIOBPITHHE O1, TIpe-
Ma npaBuiuMa CI'3-a, 0cTao BIACHUIITBO OHOT JIUIA KOM je ITPUIAa0 U IMpe

2l Ommnpuuje o Tom u3Bopy mnpasa: dyman Hukonuh, Yeog y cuciuem ipahanckol ipasa,
XVIII uzmemeHo u nonymeHo ngame, [IpaBan paxynrer y HoBom Cany — Lientap 3a n3naBauxy
nenatHoct, 2024,

22 Gaius, Institutiones 11, 72

23 §§ 262 and 263.
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HACTYTIEINX TeOMOP(OIOMIKHX ITpoMeHa. 3a carjieaBame KOMIICTHE TTpooieMa-
THKe 3HauajHa je u onpenda CI'3-a o mpaBHOj Cy10MHM Ae1a MPUOOATHOT 3eMIbU-
ITa KOjH BOJOTOK OTKWHE (OTPTHE) U Ka0 KOMITAKTY IeINHY (KOMaa) HaHece Ha
HU3BOJIHU JIe0 Ipuodaska. (JiaT. avulsio; incrementum patens). lIporucaso je 1a o
0CTaje y mpaBy CBOjIHE BJIACHHKA TapIiesie Koja je yMameHa. [IpemyciioB 3a To je
Jla ce Taj 1eo Moxe npeno3HaTu. Takohe, npensul)eHo je 1a YKOJIHUKO BIACHUK HE
BpIITM CBOjHHCKA OBJjIanThema Ha TOM JIeTy TOAUHY JaHa, 1a he on he mocraru neo
MMOBUWHE BJIACHHKA TapIieNie y3 KOjy je HaHeceH. HaBeneHa npasuia HUCy obaBe-
3yjyha cama o ce6m. Iloctoju MmoryhHoCT a2 Oyay mpuMemeHa Ha OCHOBY ITOMe-
HYTOT 3aKOHA 0 HeBAXNCHOCIUY HpagHUX Upoiiuca goHeiux ipe 6 aipuna 1941 u
3a epeme Hellpujaiiesscke okynayuje. Cynnja je omamtheH aa y KOHKPETHOM
CIIy4ajy MPOLEHH A2 JIH j& TO LEITUCXOTHO.

[Ipema ogpendama 3axona o sogama Cpouje nz 2010. rogmHe peka je Bomo-
TOK KOjU YMHE KOpUTO TeKyhe BoJie 3ajeiHo ca o0ajama 1 BOJIOM KOja FbHIME CTall-
HO WJTH TIOBpeMeHo Teue. OHa ce cacToju 3 ABa unHuora. [Ipsu je 6ogro semwuwine,
a IpyTHu 6ogHa maca. Boxe cy npupogHo OOratcTBo Uy CBOjUHHM cy PenyOnuke
Cp6uje. 3akoHOM 0 Bozmama je oapeleHo aa je BoaHo 3eMJBHINTE TeKyhe Boie Ko-
PHUTO 32 BEJUKY BOJY ¥ MPUOOAITHO 3€MJBHILITE, KA0 U HAYIITEHO KOPUTO U Iie-
[TYaHU U MIJBYHYaHH CIPYA KOjH BO/Ia TOBPEMEHO TLIIABH.

[Nojenuuu npaBHU TEOpEeTUYAPHU CMATPA]y Ja TIOCTOJU UHIUECIPpUTLETt 80gOTUO-
ka (peke). Y ToM cMuCTTy, Tpebajio Ou Ja 3a BOAY U BOJHO 3eMJBHUIIITE BaXKU UCTH
npaBHU pexkuM. Mehytum, 3axorom o éogama je mponucaHo na cy (camo) Boje
¥ BOJTHO 3E€MJBHINITE KOje CY Y jaBHO] CBOJUHH ja8HO 80gHO gobpo. To 3HaUM 1a
BOJIHO 3€MJBHIIITE MOXKE OUTH U Y IPUBATHO] CBOjUHU. [[pyruM peuynma, Haueno
WHTETPUTETA BOAOTOKA HHj€ JOCIETHO CIIPOBEAEHO. To MCTO BayKM M 32 HOBA ped-
Ha ocTpBa. [lojerHY NeTOBY 3eMJBHIIITA MOTY OUTH Y PEKUMY IIpaBa IPUBATHE
CBOjUHE, aKO OJIITYKOM JPKaBHOT OpraHa 3aCHOBaHOM Ha 3aKOHY HHje oapeheHo
Jla Ha /MY TOCTOjU TPABO JPKABHE CBOjHHE.

VY 06a cirydaja, ToTpeOHO je 00aBUTH reoieTCKa Meperha, YTBPAUTH TO3UIIH]Y
OCTPBa, U3BPIIUTH MAPIENIANH]y U CIIPOBECTHU YITUC Yy KaTacTap HEMOKPETHOCTH.

Peuno kopuTo MO yTHIIajeM pa3TUIUTHX (aKTopa MOCTENEHO, a Y HEKIM
ClIydajeBUMa W Hario, 1o0uja IpyrH MOJIOkKaj y OJHOCY Ha mpuobaske. Peuno
ocTpBo Hajuenthe octaje Ha ucToj mo3umuju. ma ucte GPS xoopnunare. [Ipo-
MEHa yJaJbeHOCTH O 00ajie He yTH4e Ha cBOjUHCKe ofHoce. OcTpBoO ce He cMaTpa
HOBHIM.

Y 0BOM KOHTEKCTY Tpeba HallOMEHYTH Jla OCTPBa Koja Cy HacTaja IPOMEHOM
TOKa peka, monyT Kpeueguncko-I apgunosauxe age Ha JlyHaBy y 0mu3nan HoBor
Cana, umajy (PUKCHY TIO3HUIIH]Y, 1a Cy U3J/IeJbeHA Ha MapIiiesie o/l KOjuX Cy HeKe Yy
MIPUBATHOM BIIACHHUIIITBY, a HEKE y APKABHOM, U J]a Cy Kao TaKBe yIHUCAaHE Cy y
Karacrap HenmokpeTHOCTH. Y (PU3UUKOM CMUCITY, KJby4HA pa3iinka usmehy mux
u cmoboxHo TioBehnx ocTpBa Ha BrmacnHCKOM je3epy je v ciayuonupanociiu.
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Ta ynbEHUIIA je BEPOBATHO MMaJlia IPECy/IaH yTHIIA] Ha YCIIOCTaBIbakhe pa3iniu-
THUX TIPABHUX PEIKUMA.

[IpaBHu pexxnm ciaoboaHO IoBehux octpsa je onpehen Ypegbom o iipoina-
wemy llpegena uzyseiinux ognuka “Bracuna”, xojy je 2018. rogune nonena Bia-
na Pemmy6nuke CpOuje Ha OCHOBY 3akona o sawiuuiuu iipupoge n3 2009. ronune.
3a0pameHe Cy CBE aKTUBHOCTH KOj€ MOTY JIOBECTH JIO HapyllaBama eleMeHaTa
reoHacinelha, mpoMeHa HaMeHe BOJIHOT 3eMJBUIITA, TIPEHAMEHa MTOBPIIHA Ha KO-
jUMa ce Hajla3e BJIayKHA CTAHMINTA (TPECETHINTA, 3a0apeHe MOBPIHU | JIP.), Kao U
OmMJI0 KaKBH 3aXBaTH HA BbUMa, MOCE0HO M3MEHa XHIPOJIOINIKOT pekuMa. 3abpa-
HEHU CY PaJIOBU U aKTUBHOCTH KOjHMa C€ MEHajy BEIMYHMHA U U3TJIe MI0Behux
TPECETHUX OCTPBA U yrpoykaBa MTH ommTehyje mrXoB ONJEHU U )KUBOTHEGCKH CBET.
3a0pameH OopaBak U puOOJIOB Ha TPECETHUM OCTPBHUMA OCHM y Hay4YHOUCTpa-
’KUBauKe CBpXE M OIpaHUYCHY efyKalujy. HaBegeHuM HOpMAaTHBHUM pelieHheM
je MoCpeIHO UCKJbyYeHa MOTYRHOCT pUMEHe CTapuX MpaBHUX MpaBuia u3 Cpii-
ckor rpahanckor 3akonnka. Cro6omaHo mioBeha ocTpBa He MOT'Y ITOCTATH IIpHpa-
ITajeM Jeo NpruoOalHUX 3eMJBUIITHUX TMapiieia y IpUBaTHO] cBOjuHHU. OHA Cy y
CTBapHONPABHOM CMUCITY, TPUTIaIak BracuHckor jesepa, kao riiaBHe cTBapu. Me-
hyTum, mpobiieM je y TOME MITO je je3epo M3ACJbEHO Ha TPH MapIielie U TPU KaTa-
CTapCKe OMIITHHE a OCTpBa HeMajy pukcHy no3utujy. Huje onpeheno kojoj xara-
CTapCKOj OMILTHHY MPUIAJa]jy. 3a TO HOCTOjH BUILIE Pellea. JeTHo je 1a KOPUTOo
jesepa Oyne jemHa, jeTMHCTBEHA IMapIielia U yjeaHo jelHa KaTacTapcKa OIMIIITHHA
y YHjUM OKBHPHMA C€ Hasa3e cao00/Ho mioBeha ocTpBa Koja cy HeH nMpunaaax.
JpyTo je ma mpocTop KopuTa jezepa Oyme TpeTHPaHO Kao caMOCTaJTHA KaTacTap-
CKa OIIITHHA Ha YHjeM MPOCTOPY CE HaJla3e OCTPBA KOja MPEJCTaBIbajy caMo-
CTaJTHEe KaTacTapcKe maplielie ca POMEHJbUBOM aJTH JIAKO YTBPAMBOM TIO3HIIHjOM.

3.3. 3emJbHIIIHe TIApIeJie ¢ca BAPUjaOUITHUM MO3UIHOHUM KOOpAUHATaMa?

Jlokarmuja GOm0 KOT 3eMJBHINTA UIIN 00jeKTa ca TPOMEHJPUBOM TIO3HITHjOM
(kyiM3uIITa; c00O0HO ITyTajyha OcTpBa, UT/.) MOXKE CE TAYHO OJIPEIAUTH Y Pe-
alTHOM BpeMeHy (y cBakoM TpeHyTky) momohy I'TIC-a. Melhytum, koopauHaTe
nobujeHe MepemeM Hehe ce yBeK MOKJIanaTH ca OHMMa M3 KaTaCcTapCKOr IIaHa.
3aro je y Cpbuju mpenBuljena MoryhHOCT Kopekiinje. 3aKOHOM O IpKaBHOM IIpe-
Mepy U KaTacTpy MPOIHUCAHO je Jia ce pe)epeHTHA MPEKa MOKE JIONYHUTH Y
MOCTYIIKY KaTacTapcKor mpemepa.>*

Kimsuinra u3a3uBajy BUIIECTPYKe IPOMEHE, YCIIe]| KOjUX ce 0TBapajy OpojHa
MATamka y 00JIACTH CTBAPHOT ITpaBa. JeaHO o1 HajBaKHH]UX CE OMHOCH Ha ITOJI0XKA]
U TpaHulle KaTactapckux napuena. OHe cy onpehene reopeTckuM pedepeHTHHM
taukama. [lomoskaj mapresne je pukcan. O0yxBaTa TauHO ofpel)eH mpocTop Ha

24 Sluzbeni glasnik RS, 72/2009
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MIOBPIITUHY TUTaHeTe 3eMJbe. Knn3uira He yTudy Ha 1moJiokaj mapriesre. OHa yBeK
ocTaje yHyTap UCTHX rpaHunia u uma ucte GPS xoopaunate. MelyTum, kinu3uinTe
MOKE€ YTUIIATH HA YKYITHY TIOBPIIMHY 3eMJBHINTA KOj€ CE HaJa3u Ha mapiend. To
he ce mecutn ako u3a3zoBe NpoMeHy KoHpurypamnuje repena. Haume, ykymnHa no-
BpIITMHA 3eMJBHINITA HHjE UCTA, aKO je paBHA U aKo je popmupana y o0OauKy Opaa
WJU, HA TIpUMep, yAyOJbema. Y TakBUM cllydajeBUMa NOTPEOHO je TTOHOBUTH
reo/IeTCKa Meperha U AKyPUPATH TIOIATKE Y KaTacTpy.

Cutyanuja je Apyrauuja y noriaeqy cioOOaHoO IryTajyhux ocTpBa Koja ce
kpehy yHyTap rpanuIa jeepa Win KOHTPOITUCAHOT BOJAOTOKA. AKO ITOCTOje KO-
MaJI¥ 3eMJBUIITA U 00jEKTH ca MPOMEHJEUBUM I10JI0XkKAjeM, ITIOCTABJba CE JTIOTHYHO
MATamkEe da T y oapel)eHuM ciydajeBUMa ! 0]l TOCEOHNM YCIIOBUMa MOTY U
Tpeba 1a mocToje U MPOMEHJbUBE mapuese?

Hoge TexHommorHje mpy’kajy HoBE MOI'YhHOCTH M MEHbajy JIOTHKY pa3sMHUIILIbAmba.

VY 0oBOM KOHTEKCTY, TpeOa HarmoMeHyTH 1a ocuM Beh momenyrtor GPS-a,
MIOCTOj€ W TIPEIIU3HA JUTUTAIIHH IIPOTPaMHU B MOJIENIH KOju oMoryhaBajy mpeauk-
THBHO Mamnupame 3eMJbuIITa (eHII. digital land surface models for predictive
mapping).?’> thuxosom yrnorpebom Moryhe je yHampen ogpeauts Oyayhe mosu-
[[Mje 3eMJBUIIITA ¥ 00jeKaTa Ha KIM3UIITHMA, Ka0 U MPOCTOPHE KOOpAUHATE (IIpO-
MEHJBHBHX) TIapIieia.

4. IIPABHU YCIJIOB: 1A JE 3AKOHOM ITPOITMCAHO
JA CITAJJA Y HETIOKPETHOCTU

4.1. Onwra npaBuia

Ca craHOBHILITA CTBAPHOT TPaBa, pEJIeBaHTHE Cy CaMO CTBApH KOje MOTY
OWTH TpeaMeT MIPUCBajakba, OJHOCHO, OHE HAa KOJUMa CE MOXKE YCIIOCTABUTH IIpaBHa
BiacT. Baxxehom perynaruBom Huje H3pHunTO ofpel)eHo Koje BpCTe HEMOKPETHUX
CTBapH MOTYy OUTH 00jeKT IIpaBa CBOjHHE U IPYTHUX, YKUX CTBAPHUX IIpaBa. Me-
hyTum, TO ce MOKe MMOCPETHO 3aKJBYUUTH Ha OCHOBY OJipeniadba 3axona o gpoicas-
HOM Hipemepy u Kaiiaciupy. Y meMy cy HaOpojaHe BpCTe CTBapH Koje MOTY OUTH
yIHUCaHe y perucrap HenokKpeTHOCTH. [1onITo ce mpaBo cBOjUHE M APyTa CTBapHA
MpaBa CTUYY YITUCOM, €BHICHTHO je IITa MOXe, a IITa He MO)Ke OMTH 00jeKT IpaBa.

[TpaBuo je fa Huxo He modice lipeneiuu Ha gpyloia euule ipasa Helo Wilo u
cam uma (nat. Nemo plus iuris transfere ad alium potest quam ipse habet). Y Tom
CMUCTTY CY ciu8apu y upasHom tpomeidy (IaT. res in commercio) CaMo OHE HETIO-
KPETHOCTH KOje Cy YIHCaHE y KaTacTapcKy eBuaeHuujy. Onmre je mpaBuiio aa
JeAMHO OHE MOTY Jia OyAy MpeAMET KyMoIpojaje, MOKJIOHA, TPaMIle U IPYTUX

25 Aaron E. Maxwell, Charles M. Shobe ,,Land-surface parameters for spatial predictive
mapping and modeling,” Earth-Science Reviews, 226/2022, 1
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MIpaBHUX TOCIIOBA YCMEPEHNUX HA TIPEHOC TIpaBa cBojuHe. OTyma u 3akowu o ipome-
iy HelloKpeHocuy CaapKu oipendy O BpCTaMa HEMOKPEHTUX CTBApH KOja Ce
Moy Iapa ca oApenadoM 3aKoHa o gpocasHOM ipemepy U Kalaciupy.

4.2. Oncrynama

3axonom o HociyiKy yiuca y Kaaciiap HetloKpemHoCcuu U Kaiaciap uH-
¢paciupyxiuype ipenBul)eHo je 1a ce caMo U3y3eTHO, Y ciydajeBuma ojpeheHum
3aKOHOM, CBOjUHA M APYyTa CTBapHa MTpaBa Ha HEMOKPETHOCTHMA U MHPPACTPYyK-
TYPHHM U MOJI3eMHUM 00jeKkTuMa Mory ctehu u nipe ynuca y katacrap, anu jia he
TEK HAKOH yTIHca Jia IIPOU3BO/IE TIPABHO JIEjCTBO MpeMa CaBeCHUM Tpehum mummma.

[IpaBHu ycnoB je u Taja y ocHOBU UCTH. [ToTpeOHO je Aa je 3aKOHOM OMOTY-
heHo (momyImTEeHO) 1a ce Ha CTBapHW MOXKE 3aCHOBATH IpaBHA BiacT. Pazmuka
MOCTOjHU Y TIOTJIEAY TOCTYTIKA U TPEHYTKa Y KoM he ce To TOroauTH.

5. BPCTE HEIIOKPETHOCTHU

5.1. 3akoHCcKa HOMEHKJIaTypa

Y cmucny 3axona o gpocagnom iipemepy u Kaiaciupy HeOKPETHOCTH CY:
1. semmuwitie (kaTacTapcke mapielie noJbOPUBPETHOT, IITYMCKOT, Tpal)eBHHCKOT,
BOJTHOT W JIPYTOT 3eMJBUINTA); 2. Hag3emHu ipahesuncku oojexiuu; 3. iocebHu ge-
108U 0fjexaiuia xoju uune ipahesurcky yeaury (CTaH, HOCIOBHHU MIPOCTOP, rapaxa
u npyru). [lox o6jexTrMa ce moypa3ymMeBajy: 3rpajie CBUX BPCTa, IIPUBPEIHHU 00jeK-
TH, 00JEKTH KYJITYpE, CIIOPTa U peKpealuje u Jpyru rpaljeBUHCKH 00jeKTH.

3akonom o ipomeidy HeiloKpeHOCi je TPOIMCAHO 1a CYy HEMOKPETHOCTH
(y cmucity Tor 3akoHa): 1. sempuwite (IOJLOPUBPEIHO, Tpal)eBUHCKO, TIyMe U
LIYMCKO 3€MJBHINTE); 2. 3Ipage (IIOCIOBHE, cTaMOEHE, CTaMOEHO-IIOCIIOBHE, €KO-
HOMCKE U JIp.) U gpyiu ipahesuncku odjexiuu; 3. Kao M floceOnu gerosu 3ipaga
(cTaHOBH, TIOCJIOBHE IIPOCTOPH]E, Tapake, rapaskHa MecTa UK TapakHH OOKCOBH)
HA Kojuma modice fociiojaiiiu 3acebHo Upaso ceojume.

5.2. lIpupona 3akoHcKe HOMEHKJIaType: numerus clausus
WK numerus apertus?

JenHo on moceOHO BaKHUX TEOPUJCKUX U MPAKTUYHUX MUTamka je Aa JH je
JIMCTA PENICBAHTHUX BPCTa HEMOKPETHOCTH 3aitigopena (nat. numerus clausus) i
otusopena (nar. numerus apertus).2® Onpenda 3axona o Upomeity HelloKpemHOCTIU

26 Dusan Nikoli¢, ,,Ka sistemu stvarnog prava — traktat o nadelima,” Pravna rijec, 67/2023,
299-319.
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KOja ce OHOCH Ha Ty TEMaTHKY j¢ HEMOTITYHa, jep Ha caMOM Kpajy IHIIE 1a y He-
MOKPETHE CTBAPY CMajiajy u MOCEOHU JICIOBH 3IPajia Ha KOjuMa Modice HoCiiojaitiu
3acebHo tpaso ceojune. To 3HAUM J1a OJITOBOP Tpeda TPAKUTH Y MPOMUCHMA KOJH-
Ma je onpehero mra Moxke OUTH 00jeKT TOT IpaBa. Y 3akomy o gpocasHom ipemepy
U Kaiuaciipy CTOJU Ja TO MOTY OUTH u gpyiu Ipahesuncku oojexiuu. Ha ocHOBY
(dhopmynanmje 3aKoHCKe ofpeade ce, Ha IIPBY IOTJIe/, CTUYE YTHCAK J1a Ha0pajame
HHje TakcaTUBHO. MehyTuM, 110 aHAJIOTHjH c€ MOYKEMO TOCITYKUTH HadelInMma
CTBapHOT Mpasa. JIncTa HEMOKPETHOCTH je 3aTBOpeHa (BaxKu numerus clausus)
jep je rpalieBuHCKH 00jeKkaT BpCTa HETIOKPETHE CTBAPH YHje Cy OIIITE KapaKTe-
puctuke nmoszHate. Oue cy onpehene 3axonom o nanuparsy u usipagrou: ‘Objexaiu
jecre rpaleBrHa cIlojeHa ca TJIIOM, U3BEJIeHa OJI CBPCUCXOIHO TOBe3aHuX rpale-
BUHCKHX MTPOM3BOJIA, OTHOCHO I'pal)eBUHCKUX PaioBa, KOja MpeACTaBba GU3UUKY,
(YHKIIMOHATTHY, TEXHUYKO-TEXHOJIOIIKY HJIH OMOTEXHUYKY IeMHY (3rpajie u
HHKCHCPCKH 00jEKTH | CJ1.), KOji MOXe OMTH MOI3EMHU WM HAA3eMHH.

Omno 1ITo HEAOCTAjE je MpeLn3Ha THIoJoIKa onpehenoct. Hanme, Hucy tak-
caTHWBHO HaOpojaHu TUTIOBH T'pal)eBUHCKUX 00jekTa. MehyTum, THMe ce He T0BO-
Uy TUTalkhe MULIJBCHE 1A je JINCTA BPCTa HEMOKPETHOCTH 3aTBOpeHa. Ta unmbe-
HUIIA je BaKHA jep Cy Ce Y IMPaBHO] MPAKCH jaBUIIHM MPOOJIEMH Yy BE3U Ca YIIHCOM
HEKUX HOBUX KaTeropuja y Karactap HEMOKPETHOCTH.

5.3. Hauei0 jenmHCTBA HEMOKPETHOCTH
5.3.1. Superficies solo cedit — tioepwuna upuiiaga iy

VY mpaBHUM CHCTEMHUMA KOjH CIIe/Ie PUMCKY TIPABHY TPAIUIU]y BAXKH HAYEIIO
Jla CBE IITO CE HaJIa3W Ha TIOBPIIMHY TJIa U Ca HOM je QU3MUKH TpajHUje oBe3a-
HO, IPUTIAJIa BIACHUKY 3eMJbuiTa. Ty craaajy pa3anduTe BpCTe rpaljeBUHCKUX
objekara (Hrp. kyhe 3a cTaHOBame), a’nu U (iopa — OUJbKEe Koje Cy caMe HHUKJIE
(HIIp. KaMUJTUIIA HA JIMBA/IU), KA0 U OHE KOje je HEKO 3acejao (HIIp. MIICHUIIA) TN
nocajno (HIp. caaHMLE BUHOBE JI03¢€). TakaB cTaB je MOTIIYHO y CKJIaay ca Ynibe-
HUIIOM, J1a je TIOBPIIKHA [JIaHeTe 3eMJbe (ITPOCTOp, TEPUTOPH]ja), Y3 BpEMeE, jeflaH
0]1 IBa HajBakHH]a pecypca. To ¢y yjenHO u iBe KJby4YHE KOOIMHATE Y KUBOTUMA
Jpyackux 6uha. Ceu xuBuMO y onpehenom Bpemeny u npoctopy. Oba pecypca
Cy OrpaHHMYeHa U 3aTO M3y3eTHO BpeaHa. He yBek v He caMo HOBYAHO, MaTepHjall-
HO, HEr'0 IIPe CBEera y er3ucTeHIjaaHoM cmuciy. O0jekTe u 3acajie Oubaka Mo-
JKeMO 00HaBJbATH, aJTM HaM je 3a TO yBEeK NOTpeOHO oipel)eHo MecTy y mpocTopy
(moBpiuHa). 3eMJBHUIITE, OAHOCHO, FbETOBA MOBPIINHA, je TIPUMapHa, (JaT. res
principalis), a OHO IITO je TPajHHU]E TIOBE3aHO Ca HOM j¢ CEKYHJIapPHO, CIIOPEIHO,
MIPHUITAJIAK 3eMJBUIITA (JIAT. accessorium). C TUM je MOBE3aHO jOIIl jeHO MPABUIIO:
MIpHUIaiak IPaTH MPaBHY CyIOMHY TJIaBHE CTBapH (JIaT. accessio cedit principale;
accessorium sequitur principali).

2745, 2, cT. 1, Tauka 22. 3akona.
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OuurienHo je xa Cy pUMCKH IMPAaBHUIIA 00JbE pa3yMeln CyIITHHY TpoodITe-
MaTHKe O] OHUX KOjH CY JKHBEJIH Y KacCHUjUM enoxama. OHM HUCY TOBOPHIIH O
CTBapHMa Ha 3eMJBHIITY, K0 IITO IHIIEC Y MHOTHM CaBPEMEHUM YIOCHUIINMA,
MoHorpadujama u IpyruM Hay9IHUM PaOBUMA, HETO O Hogpwuru (Iart. superfi-
cium). Io Yanujany, npupoIHoO je mpaBo Jia MOBPIINHA IPUIIAIA BIACHUKY 36MJbH-
mrra (nat. Quod superficies ad dominum soli pertinet). TakBo onpeheme ocTaBiba
MoryhHoCT 3a mupa rymauewma. Hop. superficium ne mopa 6utu 3emspuiite, Beh
Y BOJICHA TIOBPIIMHA, W3HAJ[ 3eMJbHINTA (HIIP. BOJCHA aKyMYyJallija) Ha K0joj ce
HaJia3e TpajHuje CTAlMOHUPAaHU 00jeKTH 3a CTaHOBame (HIp. HU3 Kyhuua 3a of-
MOp Ha BEIITAauyKOM je3epy y IPUBaTHOj CBOjHHHM), 00jeKTH 32 HHIAYCTPHU)CKY TPO-
W3BOJIBY (HIIP. 3a mpepaay prubde Ha MOBPUIMHHU MPUBATHOT puOmaka), nadpa-
CTPYKTYpa 3a MPOU3BOJIbY OMIbaKa, NIKOJFKU U CJI. Ha BOJICHO] MOBPIIUHHU.

O 3Hauajy mpocTopa U MpaBHE PeryjIaTUBE Y TOj 00IACTH 32 YOBEYAHCTBO,
roBopu unmeHuna jaa je 2008. roqune ocHoBana Mel)ynapoaHa akageMcka aco-
[Mjanyja 3a TPOCTOPHO IUIAHUPAkhe U CBOJUHCKE OfHOCe, (eHTI. International
Academic Association on Planning, Law and Property Rights) xoja oBe3yje Ha-
YYHUKE U3 CBUX KpajeBa CBeTa KOjU ce 0aBe IJIaHUupameM (I1aHepe) U ITPaBHIKE
KOju ce OaBe CTBapHONpPaBHUM acleKTuMa Kopuihemwa npoctopa. [Ipeamer cio-
KEHUX MHTEPAUCHUILIMHAPHUX UCTPAXKUBAHA Y OKBUPY ACOLMjAIHje Cy 3eMIbH-
HITe Ka0 OrPaHHueH pecypc, MUTPaluje 1 CIl.

[paBuio superficies solo cedit npencTaB/ba OCHOBY 3a pelliaBame mpodieMa
KOjH HACTajy Kajia HeKo Ha TyheM 3eMJBHIITY U3rpaau o0jekar ojf CBOI' MaTepH-
jana, CBOjUM CEMEHOM 3aceje MIICHUITY WITH HIIP. OCaH CaJJHUIC BUHOBE JI03€
W NoANTHE BUHOTrpa. McToBpCcHU MpoOiieM MOXKe HACcTaTH M YCIIe A TOCTyIaKa
BJIACHMKA 3eMJbHIITA. HIp. MOYKe ce JOroauTy 1a OH Ha CBOjOj apLeu U3rpain
kyhy on Tyher maTepujaia, 3aceje je Tyhum ceMeHOM MIIeHUIIe UK TTocaan Tyhe
cagHuile BUHOBE Jo3e. [Ipema npaBuny superficiees solo cedit, Tpedano 6u ga
BJIACHUKY 3eMJBHIIITA IIPHIIA 1A TIOBPIIMHA TJ1a, CBE IITO C€ HaJla3M Ha F0j U UCHION
we. To je y ckIlany ca Hauenom jegurciuga HelloKpeiiHocuiu Koje je mpuxBaheHo
y BehuHU caBpeMEHUX MPABHUX CUCTEMA.

5.3.2. Ogciuyiarea
5.3.2.1. [lpaBuia puMCKOr IpaBa o rpajimu odjekaTa Ha TyheM 3eMIbUIITY

Crapu Pumibanu, KOju Cy ¥ YCTAaHOBUIIN MPABUIIO superficies solo cedit, jomr
y nepriony [IpuHIIMIATA CY yBEIW JOMYHCKA, KOPEKTHBHA MTPAaBUJIa M OMOT'Y KN
kopuinheme Tyler 3eMIBHINTA 3a Tpajilby 00jeKaTa U 3a MOJbOMPUBPEIHY TPOH3-
Bo/Itby. OCHOBY 3a TO CY MPEICTABIbATN OCCOHU YTOBOPH O TYTOPOYHOM 3aKyITy
Ha OCHOBY KOJHX j€ 3aKyIall CTUIA0 TPajHO, HACJIEIUBO MPABO 3aKyIa (JIart. ius
perpetuum), KOje ce jaBJbalio y pa3IuuUTHM O0JIUIUMa, Y 3aBUCHOCTH O]l HAMECHE
HETIOKPETHOCTH (NIaT. ius in agro vectigaila; ius in superficies). Ta npaBa cy Haj-
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npe mTuheHa TUIHO, KaCHH]e TOCECOPHUM HHTSPANKTAMa U Ha KPajy CBOJHHCKIM
Tyx0ama in factum.

5.3.2.2. Jlyanuctruyka KOHIICII[U]a Y PAaBHUM CUCTEMHUMa COIU]aJTMCTUIKOT
THTIA

Ha tpancdopmarujy npaBuna superficies solo cedit cy 'y HSKUM IpyTHM
eroxama yTHIaJie JpyLITBEHE IPOMEHE Y 00JaCTH eKOHOMHU]€e, UICOI0THje U CII.
Jeman on mpacTUIHUjUX IpUMepa je Onio yBolheme T3B. gyanuciuuike Konyeiyuje
y IpaBHE CUCTEME COLIMjATUCTHYKHIX 3eMaJba, I0CJIe JPyTOor CBeTCKor paTa. OMo-
ryheHo je ma Ha 3eMJBUINTY B Ha 00jeKTHMa Ha MOBPIIMHHU 3€MJBHINTA TTOCTOje
oJBojeHa IpaBa. Tako je HIIp. jeAHO JHUIIe MOTJIOo Ja Oyie BIaCHHUK Ipal)eBUHCKOT
objexTa, a IpyTo BIACHUK Taplieiie Ha K0joj je oHa m3rpahena. Jlommo je 10 T3B.
VKUgarea UpasHol jegunciiea Hetlokpewinoctuu. BrnacHuuy o0jexarta cy CTULATU
mpaBo (Tpajaor) kopumrhema (aena) napmesne. O0jexar HUje IpaTHo IPaBHY Cy/I-
OuHy 3eMJpHILTa, Beh 00pHYTO. [IpeHocoM npaBa CBOjHHE Ha 3rpajiy HIIU lEHOM
JIEITy, TI0 ay TOMaTU3MY je TIPEHOIICHO U TIpaBo Kopuirhema rpal)eBUHCKOT 3eMJbH-
1ITa. 3eMJBHIITE j€ TaKO IM0CTaJI0 CBOjEBPCHH aKLECOpHjyM. Taj pesiuKT couuja-
JIUCTHYKOT ypehema je orcTao 10 JaHac y BUIIE 3eMalba.

5.3.2.3. IIpaBo rpalema y caBpeMHUM IIPaBHUM CUCTEMUMA

UnmeHnna je 1a ONMCaH! TyalTHH KOHIIENT KapaKTepPUCTHYaH 3a COLUjalIu-
CTHYKE [TOPETKE HHjE TPEACTABIbA0 AlICOTYTHH novum. Y IPaBHUM CHCTEMUMA
HEKHUX 3eMaJba Cy M Ipe TOra IMO0CTOjajy MOCeOHN PAaBHU MHCTUTYTH KOJH CY
omoryhaBaju pa3/iBajarbe BIaCTH Ha 36MJBHIIIHO] MAPLETH O] OHE Ha 00jeKTHMa
Koju cy Ha 1%0j m3rpahenu. [Ipumep 3a To mpezncrassba mpaso rpahema (Ha Tyhem
3eMJBHIIITY) KOj€ je MOCeOHO pa3BUjeHO y 3eMJbaMa repMaHCKOT ITPaBHOT Kpyra.

Tutynap npaBa rpahema (rpaauiai) je yroBopom opiamiheH aa Ha Tyhoj
3eMJBHIIIHO] MAPLETH U3rpau 00jeKkar. ¥ TaKBUM OKOJHOCTHMA HACTAje CIICIH-
(uyan npaBHM oHOC. BnacHuK mapriese 3aap)kaBa IIpaBo CBOjUHE Ha 3eMJBHIITY.
MeljyTum, o Mopa Jia T03BOJIH Jja Tpainiall Ha Mapleil yCIoCTaBu PaKkTUIKy
BIIACT, JIa je YIoTpeOhaBa, Jla Ha 0] HECMETAHO T'pau o0jekar u 1a Oyze yrnucaH
y perucTap HEMOKPETNOCTH Kao MMaJiall ipaBa CBOjuHe Ha u3rpaleHoM 00jeKTy.
Jpyrum pedrma, BIaCHUK Mapiieie iMa caMo T3B. TOJIy CBOJUHY (Jat. nuda pro-
prietas). Ca npyre cTpaHe, ¥ rpajuial uMa Creiu(GuyuHo (ATUITMYHO) IPABO CBO-
juHe Ha 00jexTy. OHO je BpeMEHCKH OI'paHr4eHO. Tpaje OHOJIUKO KOJIMKO U CaMO
npaBo rpahema. Ped je 0 T3B. ¢patuannom opouemwy ipasa.’® OHO HpeacTaBIba

28 Onpuawmje o paransoM opouetsy: Vladimir V. Vodineli¢, Gradansko pravo (Uvod u gra-
dansko pravo i Opsti deo gradanskog prava), 11 izmenjeno i dopunjeno izdanje, Pravni fakultet
Univerziteta Union i Sluzbeni glasnik, Beograd, 2014, 540
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JIPACTUYHO OJCTYTAkE O Haueja TPAjHOCTH (BEUUTOCTH) CBOjHHE KOj€ je IMpo-
KJIaMOBaHO (ppaHItyckoM Jlexaapayujom o ipasuma wosexa u ipahanuna us 1789.
rojauHe u nmotoM yrpalheno y rpahancke 3aKOHUKE M 3aKOHE MHOTHX 3eMaJba.
Kana npecrane nmpaBo rpalema o0jekar ocTaje BIaCHUIITBO BIACHUKA 3eMJbH-
nrie mapiene. [ToHOBO ce ycrocTBasba MPaBHO jEMHCTBO 36MJBHINTA H OHOTA
LITO Ce Ha BeMY HaJla3H, y CKJIaly ca MakcuMoM superficies solo cedit. IlpaBo
CBOjUHE BJIACHUKA 3eMJbUIITA ce penHTerpuiie. OH Taja IOHOBO MMa CBa CBO-
juHCKa oBiamhema Ha TapLesy U CTHYe HOBa Ha 00jeKTY KOjU Mpeasu y leroBo
BIIACHHUIIITRBO.

6. [IOJMOBHA JIUCTUHKIMJA V OIHOCY
HA INIOKPETHE CTBAPU

[loxpetne cTBapu (J1aT. res mobiles), cy HecTallmoHApHE, OHE YHja MO3UIHja
Ha MMOBPILIMHY IJIaHeTe 3eMJbe HE MOpa OUTH TAuyHO, 11a YaK HU yorIuTe oxpehe-
Ha, J1a O¥ TI0 IpaBUJIMMa KOje CAHKITHOHUIIIE AprKaBa Ouie 00jeKT mpaBa CBOjIHE
W IpyTUX CTBAapHUX IpaBa, fa Ou Morie 1a Oyay y IpaBHOM IMPOMETY U CII.

Ocum OBOT, MO3UTUBHOT, HA OCHOBY CBeTa IITO je JI0 caja pedyeHo, Moryhe
je laTH ¥ HeraTUBHO ofipeheme. Y ToM cMHCTTy, TOKpETHE Cy CBE CTBAapH Koje 110
OIIITHM MPaBWIMMA HUCY HENOKPETHOCTH. 3a HUX Y BehHHNU CilydajeBa BaKu
JEIHOCTABHU]U MPABHU PEKUM.

7. BAKJBYUAK

VYrpkoc n3y3eTHOM 3Ha4ajy Koje Ma y CBUM JIPYIITBUMA, CTBAPHO TPaBO je
0cTaJio 3apo0JbEHO y OKBHPHMA KOjH Cy OL[pTaHH I'pal)aHCKUM 3aKOHUITMMA TTH-
canuM y XIX Beky u mpaBHOM JOKTPHHOM KOja je u3rpaljena Ha T0j OCHOBU. Y
Mel)yBpeMeHy Cy ce OKOIHOCTH Y APYIITBY OMTHO n3menue. [1paBo je y cse Behem
packopaky ca crBapHoiihy. O ToMe CBeJjoue MHOTa aHaXpOHa MOjMOBHA ofipehe-
ha, TIOITYT OHKUX KOja Ce OTHOCE Ha HETIOKPETHE M MOKPETHE CTBAPH.

VY ynopenHOM MpaBy je Ayro JOMUHUPAJIO MHUIIBEHE J1a CYy HEIIOKPETHE
CTBapH OHE KOje C€ He MOTy Qu3uuKu ipemewiaiiiu ca jeJHOT MecTa Ha IpyTo
6e3 omTehema HIXOBE CYIITHHE.

Cmarpam Ja je calalimbeM HUBOY APYIITBEHOT pa3Boja U MpaBHE HayKe,
MPUMEPEHO MUIILJBEH-E J1a Cy HETIOKPETHE CTBAPH OHE KOje Ce TPajHUje Halla3e Ha
Ta4vHO ofpel)eHoM ey moBpIInHe riaHeTe 3eMJbe U 3a Koje je 3aKkoHOM ofpeleHo
Jla CNa/iajy y KaTeropujy HeMmoKPETHOCTH.

3a paziIuKy Ol BUX, Kao IITO je pEYEHO, IIOKPETHE CTBAPH Cy HECTALMOHAPHE,
OHE YHja MOo3HUIIKja Ha MOBPILINHY IJIaHETe 3eMJbe HE MOpa OUTH Ta4uHO, 113 YaK HU
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yormite oxgpel)ena, xa 6u 1o mpaBrIIMMa KOje CAaHKITHOHUIIE ApKaBa Omite 00jeKT
MpaBa CBOJUHE M JPYTUX CTBAPHUX IIPaBa.
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On the Division of Things into Immovable and Movable?’

Abstract: Legal theory has long been dominated by the opinion that immo-
vable things are those that cannot be moved from one place to another without
damaging their essence. Scientific achievements and technical progress have
made that traditional notions anachronistic. There are devices, equipment and
processes that make it possible to transmit what once could not be transmitted
without breaking it down into components (elements).

Of essential importance is not the possibility of physical transfer of thing,
but the determination of its place, i.e., locating (locus).

According to the laws of classical physics, no body can be in two different
places at the same time. A thing will be considered immovable if it is permanently
positioned in a certain space and time (situs), i.e. if it is stationary (statio, stati-
onarius). Some things have this characteristic due to their physical nature (res
naturaliter immobiles) e.g. land, and some by the will of the owner (res civiliter
immobiles) e.g. a prefabricated house or by rules determined by state authorities,
e.g. a sculpture of a historical person in a public square.

1t is obvious that a thing should be considered immovable and relevant from
the point of view of property law, if two requirements are cumulatively fulfilled.
One of them is physical (stationarity) and the other is legal (considered immova-
ble by law).

In the modern world, special methods have been developed for the precise
positioning of immovable things (real estates) and the appropriate infrastructure
at the global and national (state) level, which enables this. On the Planet, the position
of any stationary object can be precisely determined using the Global Positioning
System — GPS. Based on them, users can precisely determine the geographic lon-
gitude, latitude and altitude of the place where the thing is located. The territory
of the Republic of Serbia is covered by a network of permanent stations of the
global positioning system — Agros. That network represents the basic geodetic

29 The paper was written in honor of Gian Antonio Benacchio, professor at the University of
Trento (Italy), a respected colleague and great friend of many South Slavic lawyers, on the occasion
of his 70'" birthday.

The text is partly based on research within the scientific project Legal Tradition and New
Legal Challenges, supported by the Faculty of Law of the University of Novi Sad.
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infrastructure for carrying out geodetic work, as well as for supporting users in
the field of agriculture, construction etc. The set of all geospatial and other data
on immovable things, property rights and certain obligation rights on them, as
well as on the holders of those rights registered in the public register, constitutes
the real estate cadastre database.

To the current level of social development and legal science, corresponds
the opinion that immovable things in the sense of property law are those that are
more permanently located on a precisely determined part of the surface of the
planet Earth and which are considered immovable by law. Opposite to that, mo-
vable things are non-stationary, those whose position does not have to be exactly,
or even determined at all, in order to be the subject of ownership, legal transac-
tions, etc.

In this paper, special attention is given to deviations from the physical
requirement that must be met for the thing to be immovable, such as land with
variable position (landslides and free-floating islands).

New technologies provide new opportunities and change the logic of thinking.
In this context, it should be noted that apart from the GPS, there are also precise
digital programs and models that enable predictive land mapping (digital land
surface models for predictive mapping). By using them, it is possible to determine
in advance the future positions of land and buildings on landslides, as well as the
spatial coordinates of (variable) plots of land.

Keywords: Property Law; division of property, immovable things; movable
things; land plots; GPS; free-floating islands.
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