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I[TPABA OKPUBJBEHOI' JIMLIA Y KPUBMYHOM
IMOCTVIIKY U ITPEKOI'PAHUYHA CAPAIHA"

Casnceinak: Cagpemenu tupengosu dxcugoita u paga ,,6e3 ipanuya‘ 3a io-
creguyy umajy uopacii UpekolpanuyHol KpUMUHAIUea wiio yuuyde u Ha uose-
hame Opoja kpusuunux dociuyiiaka y Kojuma dociuoju iompeda 3a capagroom
HAagnescHux opiana u3 suwe gpaicasa. ¥ ogum ciyuajesuma, y Eepoiiu gociiuinyiu
BUCOK Cllangapyg Upasa oKpusbenux auya Hamehe iopedy 3a XapMOHU3AYUjOM
upouuca u Wo UpeeHCI8eHO OHUX KOjU Ce OgHOCE Ha HAJ6AJCHUJA UPABa OCYMFbU-
4eHOol, 0OgJHOCHO OKPUB/LEHOT IUYA KAO WO CY Upaso Ha uHgopmucarse u upaso
Ha wymauerve u ipesoherve. ¥ Eepoiickoj ynuju, ilocie gonowersa Pe3onyyuje o
Mauu uyula 3a jaiaroe UpoyecHux upasa OKpPUE/beHUX auya y KpUSUIHOM UOCULYUKY
(xoje je goneo Cagetu Espoiie 2009) u og tiaga jow HeKOIUKO gUpeKiuuea u 0giyKa
PpenesaHiuHux 3a 08y UpoOIeMattuKy, Upowio je qociua epemend, a pa3iuduiia
iipoyecHa pewlerba y gpaicasama u gasse iociioje, 3001 uela je HoupeoHo gasve
pazsujaiuu u ycaliauwasaiiu 08a ipasuia ga ce He ou gosoguau y UUilare OCHOGHU
upuHyuiiu mehynapogre iipagre HOMOAU Y KPUBUUHUM CIUBAPUMA, HPBEHCTUBEHO
UpUHYUTL Y3ajaMHOT Tl0Gepersba U UPUHYULL Y3AjAMHOT UPUHABAA 0gAYKA. 3HAYA-
JaH Kopak y ga/eem upasyy paseoja upekolparnuyte capagrve y KPUSUUHUM Cliéa-
puma na Hueoy Eepoiicke ynuje je tipegnol ¥Ypegbe Eepoiickol aprameniua u
Cagetua o yciuyiary KpuguuHux tocuiyiaxa koju je goneii 2023, y ognocy nHa

" Pan je HacTao Kao pe3yirar ucrpaxkusama y 2023. na [pojexry ,,IIpasHa Tpaauiyja u HOBU
npaBHH n3a30Bu‘ unju Hocuial je [IpaBuu daxynrer y HoBom Cany, Vausepsuter y HoBom Cany.
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Koju ce 6eh y clupyunoj jasnociuu uciuude ioupeda 3a 48pCuum 1 eKCuIuyuitHum
yeloctuassarmwem ciuangapga ipasa oxkpussenol. Peiyoauxa Cpouja, xoja je y
ilpoyecy ipugpyarcusarba Eepoiickoj ynuju uma 3axkoncka pewerba Koja HUcy y
HotuiyHoctuu yckaahena ca peiynaiuusom Egpoiicke yruje koja ce ogHocu Ha dpasa
OKPUB/BEHOL TUYd, A KOja Cy 0g 3HAYAja U 3a UpeKolpanuyny capagrvy. ¥ pagy, ayiiopu
ce base aHanu30M Upasa OKPUG/LEHUX TUYA Y pelesaniunuM gupexiuusama Eepoii-
CKe yHuje U pasa Koja cy um gaiua y 3aKkoHuKy o KpusuuyHom iociuyixy Peityonu-
ke Cpouje u o UpEeHCIliBeHO UPasa Ha UHDOPMUCAIbE U UPABA HA TUyMaderbe U
ilpesoherve.

Kyune peuu: ocymmuuenu, okpussenu, Opanunay, Kpuguinu iociuyiax,
UPEKOIPAHUYHA Capagroa.

1. YBOAHA PASMATPAIBA

Capanma opraia rnocTyrnka, OJJHOCHO MOJIHIINCKHUX, TYKHIJIQUKAX U CYJICKUX
oprasa je cBe HHTEH3MBHH]ja ca IMOPACTOM IPEKOIPAHMYHOT KPUMHUHAIUTETA.
Hako je y oBUM ciydajeBUMa Y4e€CTO HEOMXOAHO Op30 U e(hUKaCHO MOCTyIame,
nocrojeha mpasuiia mel)ynaponne npaBHe moMohy y KpUBUYHUM CTBapuMa, HU
WHCTPYMEHTH capajiibe, He MOTY Jia OJITOBOpE Ha 3aXTEBE KOJH CE MpeJl IbUX I10-
cTaBJbajy. OcuM Tora, HocToje U3y3€THO 3HAUajHa MUTAka Kao IITO Cy ycaria-
HICHOCT ITpaBa 0CyMILHUCHOT, OTHOCHO OKPHBJHCHOT JIMIIA KOja Cy npenBulena y
HaIlMOHAJTHHUM peryjaTHBaMa, a Koja ce y U3BECHOM Opojy ciyuajeBa y Ap)kaBama
EBporie pasnukyjy MeljycoOHO U mope]i yCIoCTaB/beHUX CTaHIap/ia paBa OBUX
nuna y mehyHapoaHoj peryiatusu. HaBeneHo nma 3a mocnenuiy aa je 10BeJeHa
y HTamke MPUMEHa OCHOBHUX MpHHIIKIA Mel)yHapoaHe mpaBHe nmomohu y Kpu-
BUYHHUM CTBapyMa U TO IPBEHCTBEHO NMPUHIIUIA Y3ajaMHOT OBEPEHa U y3ajaM-
HOT MpU3HaBama OJIIyKa. Y OKBUPY EBpoICKe yHUje peryjaucaHu cy rliaBHH
MHCTPYMEHTH MPEKOIPaHUYHE capajibe y KPUBUYHUM CTBapHMa Kao IITO CY:
EBporicku Hajor 3a xariieme, EBponcKy Halor 3a HCTpary pajy NpuKyIibamba
JI0Ka3a, mpoueaype 3a MehycoOHy nmpaBHy HOMoh, a moceGHO HemocpeaHe pas-
MEHe TojlaTaka ¥ HHpOpMallnja 1 pajl 3ajeJHHYKUX UCTPaXHUX TUMOBA. Mely-
THM, U IOPE]] YCIIOCTABJbEHUX HHCTPYyMEHATA Capaibe, Pa3IMuuTOCT TIO3UTHB-
HOIIPAaBHUX pellieha y TOTJIe/ly KpUBHYHUX [TOCTYIAaKa y IpikaBaMa YiaHuama
je HaMeTHYJa MOTpedy 3a YCIOCTaBJbambeM CTaHAap/la IPaBa OKPUBIJECHUX JIULA
KaKO Y KpHBHYHOM ITOCTYTIKY, TAKO U Y IPETKPUBHYHOM TIOCTYTIKY. Y TOM CMHUCITY
je Caset EY 2009. noneo Pezonymujy o Mamnu myTa 3a jayame MPOLECHUX ITpaBa
OKPHUBJbEHUX JIUIA Y KPUBUYHOM MOCTYTKY' M O]l TaJa je YCBOjJEHO HEKOJIMKO

I Resolution of the Council, Roadmap for strengthening procedural rights of suspected or
accused persons in criminal proceedings, 2009/C 295/01.
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JTUPEKTHBA KOje ce OJHOCE Ha ITPaBa 0Cy MEbUYEHOT, OJJHOCHO OKPUBJHCHOT JINIa?
Kao IITO CY: MPaBoO Ha HHPOPMUCAE, IPABO HA TYMAUCHE U IIPEBOlehe, TPaBo Ha
OpaHwMoIIa, IMPaBO Ha IMPaBHY ITOMON M TIPETIOCTAaBKy HeBHHOCTH. OBa peryiarusa
¥Ma 3a I1Jb YCIOCTaBJhbakhe MUHUMAITHOT CTaHIap/ia XapMOHH3AIUje TpaBuia y
KPUBHYHHM TTOCTYTIIUMA KOjU Cy HEOTIXOHH 3a MPEKOTPAaHUYIHO MPUKYILJbAHE
Y pa3MeHy JI0Ka3a, ITO MPEACTaBJba N3a30B NMOCEOHO Kaia je Y MUTamy 3allTHTa
OCHOBHHX ITpaBa OKpUBJhEHOT Jua. OTICTaHaK OBUX OCHOBHUX NPUHITUIA j€
YCIIOBJBCH YCIIOCTABJbAKEM 3ajeIHUUKUX CTaHJap/a y Be3u ca KOPITyCOM IpaBa
OKPHBJHEHOT, 11 C€ MOCIeINIHO HaMETHYJIa MOTpeda 3a XapMOHHM3AI[HjOM OBHX
MpaBuia y IpkaBama, U TO IPBEHCTBEHO y okBUpYy EBporicke yuuje. [locnenmu
M3y3eTHO 3HauajaH KOpaK y HaBEICHOM IIpaBIy je mpenior Ypendoe EBporckor
napiaamenTta 1 CaBeTa 0 ycTymnamy KpUBHYHHX mocTynaka u3 2023.3 y ogHocy
Ha KOju ce Beh y cTpy9HOj jaBHOCTH Kao MIPHOPHUTET HCTHYE TIOTpeda 3a yCIocTa-
BJbAEM CTaHJIap/a MpaBa OKPUBJHEHOT JIHUIIA.

Y ogHOCY Ha TIpaBa OKpHUBJHEHOT, Permyommka CpoOwuja, kao 3eMJba KaHAUIAAT
3a wiaHCTBO y EBporickoj yHuju (1asbe y TekeTy EY) mma 3akoHCKa peniema Ko-
ja HHCY y IOTIIYHOCTH yckitahena ca perymaruBoMm EY koja ce omHOCH Ha mpaBa
OKPHBJHEHOT, a Koja Cy Off 3Hauaja M 3a MPEKOrPaHUYHY capamby, IPBEHCTBEHO
3a TIOCTU3amkhe HAJBUIINX €BPOIICKUX CTaHAapia 3allITHTE ITpaBa OKPUBJHEHHUX
nuna. Y KOHTEKCTY MPEKOTPaHUYHE Capajiibe M MPEKOTPAHUYHHX MOCTYyIIaKa,
HajBaXKHH]ja TIpaBa OKPHUBJHCHOT JIUIIA Cy MMPaBO Ha WH(DOPMHUCAEKE W TIPABO Ha
TyMauewe U npesoheme.

2. ITIPEKOI'PAHUYHA CAPAIbA U KPUBUYHU IIOCTVIIAK

3ajeIHUYKY OCHOB 32 3aITUTY MTPaBa OCYMELHUCHHUX, OJJHOCHO OKPUBJHEHUX
JHIAa Yy KPUBHYHOM NOCTYNKY y EBpornu je KoHBeHIHMja 3a 3aIITUTY JbYJICKHX
[paBa i OCHOBHHUX CJI0001a* KOja mpeacTaBiba CBOjeBPCHY rapaHIinjy TOBEpPema

2V cknay ca uiaHom 2 ctaB | Tauka 2 3aKOHHKA O KPUBUYHOM T0CTYNKY Pery6muke Cp-
6uje (Cnyx6enu rmacuuk PC 6p. 72/2011, 101/2011, 121/2012, 32/2013, 45/2013, 55/2014, 35/2019,
27/2021 — opnyka YC u 62/2021 — opnyka YC), OKpUBIbEHH je U3pa3 KOjHU CIIy’KH Ka0 OIILITH Ha-
3UB 32 OCYMIHYCHOT, OKPUBJHCHOT, ONTYXKEHOT U ocyleHor, 300r yera he ce y oBOM pany aasbe
KOPHCTUTH TEPMHUH OKPUBJHECHH.

3 Proposal for a Regulation of the European Parliament and of the Council on the transfer of
proceedings in criminal matters, Brussels, 5.4.2023. COM (2023) 185 final 2023/0093 (COD).

4 3akou 0 parudukannju EBporicke KOHBEHI[H]jE 3a 3AIITUTY JbYICKHX TIPaBa i OCHOBHUX
ciobona, n3MemeHe y ckiany ca IIpotokonom 6poj 11, IIpoTokona y3 KOHBEHIHU]Y 3a 3aIITHTY
JbYJICKHX IIpaBa ¥ OCHOBHHUX ciiobozna, [Iporokorna 6poj 4 y3 KoHBeHIM]y 3a 3alITUTY JbYACKUX
IpaBa ¥ OCHOBHHX cJI000/1a KOjuM ce 00e30elyjy u3BecHa mpaBa u co0oe KOju HUCY YKIbY YeHU
y Konsennujy u npsu [IpoTokoun y3 wy, [IpoTokona 6poj 6 y3 KonBeHIHjy 32 3aIITUTY JBYACKUX
IpaBa ¥ OCHOBHHX 11000712 0 yKHUJamwy cMpTHe KasHe, [IpoTokomna 6poj 7 y3 KonBennujy 3a 3a-
LITUTY JbYJICKUX IpaBa U OCHOBHUX cio0ona, [Iporokona 6poj 12 y3 Konsenuujy 3a 3amtuty
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rpahana y cucteMe KpHBHYHOT ITpaBocyha u mpaBHY cuTypHOCT. OBO je moceOHO
Ba)KHO y YCIIOCTABJLEHOM MOAPYY]jy CIO0O0IHOT KpeTarma Jby U 1 pooe, TIIE Ce YeCTO
JIelIaBa 1a HeKo Jintie Oy/ie OKPUBIbEHO 32 KPUBUYHO JIEJIO Y IPYKaBH WIAHHUIIH Y
KOjOj HeMa MpeduBaIuIITe. Y TUM ClydYajeBUMa MPOIIECHA MpaBa OKPUBJHEHOT
cy on HajBeher 3HaYaja y 3alITUTH ITpaBa Ha MPaBUIHO Cyleme Koje mpeacTaBiba
HajBaXXHUjU Mel)yHapOJIHH NIPaBHU CTaHJAP]l Y KPUBUYHOM MOCTYyTKY. [IpaBo
OKPHBJHEHOT Ha MIPAaBUYIHO cyheme koje he ce onBujaTn y pa3yMHOM POKY CYIITHH-
CKH TIPEJICTaBJbha CIEMEHT HErOBOT IIpaBa Ha 0A0paHy y KpPUBUYHOM MOCTYIIKY,
aJli TO TIPaBO HE CaMO IIITO WMa BEIWKH MPaBHU U (GaKTUIKH 3Ha4aj, Beh oHO ¥
OMTHOj MEpU UMa CAMOCTATHU KapaKTep Y OJIHOCY Ha IIPaBO Ha OJI0paHy, Na ce
cTOra MOYXE M IMMOCEOHO M3IBOJUTH.’

Y koprycy mnpaBa Ha IPaBUYHO Cyl)ere 01 TOCEOHOT 3Hauaja cy paBo Ha UH-
(hopmuCame 1 MpaBo Ha TyMavek-e U IpeBoheme. XapMOHU3aIldja OBUX IIpaBa JIu-
PEKTHO yTHUYE HA TPUMEHY MTPUHITUTIA Mel)yHapOIHE MpaBHE MOMONH Y KpUBHYHUM
CTBapUMa, a TO Cy IPUHITUIIH Y33ajaMHOT ITOBEPEHHa 1 MPHHIINII Y33jaMHOT MTPHU3HA-
Bama OJUTYKa. 3ajeJTHIYKN MUHUMAJTHU CTaHAap/I1, OTHOCHO Pa3B0j €KBUBAJCHTHUX
CTaHJap/a Cy HEOIXOHHU y IIPABOCYIHOj CapaIiby, Y3 00aBE3HO MOIITOBAKE OCHOB-
HUX MPaBHUX Hauela JAp)KaBa WIAHUIA U BbUXOBUX MPABHUX TPaJIHIIH]a.

HageneHo je ox moceOHOT 3Hauaja, mMajyhu y BUIYy HOBU OOJIUK TTIPEeKOTpa-
HUYHE capaJilhe KOjU je UMILIESMEHTHPAaH Yy Ipeuiory Ypenoe EBponckor napia-
MeHTa 1 CaBeTa 0 yCTyIamy KpUBHYHHUX IMOCTymaka u3 2023. Koju mpeacraBiba
CBOjeBPCHY HOBHHY Yy Mel)yHaponHoj mpaBHOj NOMOhH Y KpUBUYHUM CTBapuMa
MaKo TpemMa Baxkehoj peryaTuBy IMOCTOJH MIPEYy3UMAhE U YCTYTIakhe KPUBHIHOT
TOBEHA KOJU MPEACTABIbAjY pa3nuuuTe 00auke Mel)yHapoHe KpUBUYHOIIPABHE
nmoMohw Koje HaJJIeKHU OPTaH! APXKaBe MOTY Jia BpIIIe, C TUM Jia CBaKO Mpey3u-
Mame KPUBUYHOT TOHBECHA O CTPaHe HEeKe JIpyre ApiKaBe, MoApa3yMeBa HYKHO
BCHO YCTyMame U 00pHyT0.% Mako TEpMHUHOJIOIIKY BeOMa CIIMYHO, PaaH Ce O
JpyravvijeM, HOBOM OOJIMKY capaame. HanMe, HaBeneHuM npeiiorom Ypenoe,
YCIIOCTaBJbajy C€ 3ajeMHUYKA IpaBuia Koja he ce HermocpemHo MpUMEHUBATH Y
JIpPkaBaMa 4JiaHWIlaMa U Koja UMajy 3a IUJb Jla CIipeue HeNoTpeOHe mapaeiiHe
MOCTYIIKE Y Pa3IMUNTHM JAp)kaBama wianuama EBporncke yH#je y Be3u ¢ HICTHM
YUEHEHUYHUM OITHCOM JIeJIa K UCTUM JIUIEM, KOju OU MOTJIU Pe3yJITUpPATH KpIe-
FEM OCHOBHOT IIPUHITUIIA KPUBUTHOT TIpaBa ne bis in idem.

Hpyru, Takole 3HauajaH Uk, je Ja C€ y HUHTEPECY JASIOTBOPHOT KPUBHYHOT
npaBocyha omoryhu ycryname KpUBHIHOT TIOCTYIIKAa U Kajaa ce Ipenaja JInia

JbYJICKHX TIpaBa i OCHOBHUX cii060/a u [Tporokosa 6poj 13 y3 KoHBeHIUjy 3a 3aIITHTY JbYACKHX
[paBa U OCHOBHHUX CJI000/1a O YKHUIakby CMPTHE Ka3He y CBUM oKkosiHocTHMa, Cirysx0enu nuct CIIT
— Mehynapoguu yrosopu 6p. 9/2003, 5/2005 u 7/2005 — uctnp. u Cayx6enn riaacauk PC — Mehy-
HaponHu yrosopu 0p. 12/2010 u 10/2015.

5 tkynuh M, Byrapcku T, KpusruHo mpouecHo npaBo, Hosu Cax 2015, 187.

¢ Ibidem, 610-611.
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paay KpUBUYHOT TOHBEHha N0 EBPOIICKOM HAJIOTY 3a Xalllleme O/JI0KN HITN O]
Ouje u3 pasnora, Ha IPUMEP, jep Cy MOCTYIILH 338 HCTO KPUBUYHO JIENIO Y TOKY Y
IPyTOj Ap>KaBH YIAHUITN YMME OW C€ OHEMOTYNHJIIO 1a OKPUBJHEHO JIUIIC €BCHY-
anHo u3berHe Kaxkmwasame.” [Ipemnor Ypenbe npencrasiba geo Crpareruje EY
2021-2025 xoja ce omHOCH Ha 00pOy MPOTHB OPTaHU30BAHOT KPUMUHAIA U TTPO-
n3nas3u u Xamkor [Iporpama 3a jauamem ciodozne, 6e30eMHOCTH U ITpaBe y ApKa-
Bama EY, IIporpama mepa 3a cnpoBol)eme mpuHIuIa Mel)ycoOHOT mpu3HaBama
OJITyKa y KpUBUYHUM CTBapHMa, Kao H 1mo3usa Ha akiujy Casera u EBponckor
nmapiamenTa (YTHII] OpraHn30BaHOT KpUMHHAJIA Ha CONCTBEHE pecypce EY u
Ha 370ynotpedy cpencraBa EY — 15. nenemGap 2021).8

[Ipemor Ypenbe ce cacToju of IMeT MOTIaBJba ca YKYIHO 34 4naHa, KOju,
Nope]] ONMIITUX 0ApeadH, caapxke 1 oapeade o: 3ajeITHNYKUM YCIOBUMA 32 YCTY-
Mamke KPUBUYHOT MOCTYTIKA Ka0o M pa3iio3uMa 3a OJI0Mjame; POKOBUMA 33 OJLITY-
YUBAKkE O YCTYyTamwy MOCTYIKA U TPOIIKOBUMA YCTyTama; 00aBe3amMa y rmorieny
3aIITUTE TIpaBa OKPUBJHCHUX JINIIA, Kao U omTehennx, MoryhHoCTH kanbe Ha
OJIITyKe O MpEeMEIITaky MMOCTYIKa; eeKTUMa TpaHchepa y ApKaBU MOJIUJBU H
3aMOJbCHO] IP’KaBU U JO3BOJFEHUM CPEJACTBUMA KOMYHHUKaIHje (IToceOHO erek-
TpoHcke) uzmely Hagexxuux oprana. [Ipemyor Ypende ce ogHOCH Ha IpeKorpa-
HHUYHE TIPOIIEIyPe TIe CY HEOMMX0JHA jeNMHCTBEHA ITpaBuJiia 300T Uera je u ujeja
na ce Ypen0a IMPEKTHO ¥ HEMOCPEAHO IPUMEbYje Y CBUM JpKaBaMa WiaHUIaMa
1 a Oyzne obasesyjyha y niennan. Ha oBaj HaumH 61 ce 00€30emniIo 1a cBe ApKaBe
YJIAHUIIE TIPUMEHY]y TIPaBUJIa Ha HCTU HAYUH U JIa TIPABUIJIa HCTOBPEMEHO CTYTIajy
Ha cHary. [loceOHo 3HauajHO je TO Ja OM ce Ha OBaj HAYWH OHeMOTyhnIto Bol)eme
BHIIIC MAPAJICIHUX TOCTyNaKa y Pa3IMYUTUM JpKaBaMa WIaHUIlaMa IPOTUB
WCTOT JIMIIA 32 UCTH YNHEHUYHH OMHUC JIeJla ¥ OMOTYRIIIO MO TOBar-e¢ OCHOBHOT
npuHuuna ne bis in idem. Takohe, OKpHBIbEHA JTHLIA HE OM OWJIa M3JI0KEHA BUILIE-
CTPYKHM OTpaHUYCHUMa CBOJUX ITpaBa M CI000/1a, Kao U MPaBHUX HHTEpeca 300T
pasIMYUTHX HAJora 3a Xallleme, IPeTpeca U caciyllamba Koja ce CIIPOBOAC Y
JIBE WJIU BHIIIE IPKaBa YIaHUIIA.

Yeryname KpUBUYHOT TIOCTYIIKA MMa 3a LMJb U Aa ce 00e30ene Hajoosbu
yCIIOBH ca cyheme jep ce yCcTymame MOKe H3BPIITUTH CaMO YKOJIHUKO je ApkaBa
K0joj ce ycTyma y ,,Haj00Jb0j O3ULIHjH " 32 KPUBUYHO TOHECHE U CIIPOBOheme
KPUBUIHOT ITOCTYTIKA, C THM Ja ip>kaBa mMa 00aBe3y 11a 00e30eau CBe TPOIleCHE
rapaHIije 3a OKpUBJbEHO JINLIE, a TOCEOHO MPaBo Ha MPaBUYHO cyheme.

OBre je moceOHO 3HAYajHO HATIACHTH N1a j€ Y MPEKOTPAaHUIHO] capaabu
M3y3€THO 3HavajHa peryiatuBa EY o mporecHuM mpaBuMa 3a OKpUBJbEHA JTHIIA
u to: {upextuna 2016/1919/EY o nmpaBHOj momohu 3a ocyMBUUYEHE U OKPUBJHEHE

7 Explanatory Memorandum to COM(2023)185 — Transfer of proceedings in criminal mat-
ters, https://www.eumonitor.eu/9353000/1/j4nvhdfdk3hydzq j9vvik7mlc3gyxp/vmlzjlftsdzp

8 https://commission.curopa.cu/law/cross-border-cases/judicial-cooperation/types-judicial-
cooperation/transfer-criminal-proceedings_en
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Yy KpUBAYHOM ITOCTYTIKY ¥ 3a Tpa)keHa JIMIa Y MOCTYNKY Ha OCHOBY EBpormckor
Hasora 3a xamee,’ J{upextusa 2013/48/EY o npuctymny GpaHuoIy y KpUBHY-
HOM ITOCTYTIKY U Y TIOCTYTIKY Ha OCHOBY €BPOIICKOT HAJIOTa 32 XaIIIIekhe U O TIPaBy
Ha o0aBemTaBame Tpeher nuua y cinydajy Juiiema cao001e 1 Ha KOMYHUKaLU]y
¢ TpehuM TUIMMa 1 KOH3yJIapHAM mpeacTaBHuTBrMa, ! Jlupextusa 2012/13/EY
0 mpaBy Ha HHpOpPMICcame Y KpuBHUHOM nocTynky'' u Jlupextusa 2010/64/EY
0 MpaBy Ha TyMauewme U MPeBol)ebe y KPUBUIHOM MOCTYTIKY.'? YemocraBbambeM
MUHUMAaJHHUX CTaHJap/a 3aliTUTE Y KpUBUYHOM IOCTYIIKY Topaurhe mosepeme
Yy KpMBUYHO MPABOCYIHH CHCTEM CBUX AprKaBa WIAHWIIA, KOjU 3ay3BpaT OCUTypa-
Bajy edukacHuje nmpaBocyhe u capaamwy y KiuMu MeljycoOHOT moBeperma. 3
YcBajame 3ajeMHIUKUX TTpaBUja O yCTYTamy KPUBHYHOT MIOCTYITKA O OFITO
KOMILJIEMEHTapHO pellewe 3a nocrojehie MHCTpyMEHTE 3a MPEKOTpaHUYHH KpPH-
MuHaIuTeT. Ha oBaj HaumH OM ce M30eryin eBeHTYaIHH MPOOJIEMHU Kao IITO Cy
oa0ujame MOKpeTamba KPUBUYHOT MOCTYIIKA MpeMa JIMIY KOje je yXallleHo Ha
ocHOBY EBporickor Haora 3a Xamnmieme U3 pasJiora ako ce To TIOKake Hecpa3Mep-
HUM HJIM HeMoryhuM, Ha IpUMep, 3aTO WITO HUCY UCIYHEHU YCIIOBU Y TIOTTIETY
BrucuHe 3anpehene ka3ue. HoBompemmokeHn 00IMK capaame ou Tpebao ma ce
OJHOCH Ha CBa KPHBHYHA JIeJIa, KAKO je HaBEeICHO Y Mpenjiory Ypeabe. YKOIUKO
Om ce OBO pelIeme MPUXBATHIIO U 3aKUBEJIO Y TIPAKCH, BPEMEHOM j& CACBUM W3-
BecHO s1a hie ono anynuparu EBporicku Hajor 3a Haa30p Koju omoryhasa ocym-
HBUYCHOM Ja Oy/ie IpeMeT Mepe Haa30pa y MaTUYHOj IP)KaBH WIAHHIIH CBE TOK
ce cyhemwe He OApKH Y OpYroj ApXKaBH YIaHHUIH, yMecTO Aa Oyae y mpUTBOpY.
EBporicku manor 3a Hagzop je mpornucan OxksupHoM Omykom Caseta 2009/829/
PUP o npumenu Hauena y3ajaMHOT IPU3HABaba OJUTyKa O MepaMa Haa3opa Mehy
npkaBaMa wianuiama EY kao antepHaTHBe MpUBpeMEHOM MpuTBOpy.'4 OBa
OxBHpHa o[sTyKa YTBphyje nmpaBuiia y ckJady ca KojuMa jeqHa ApKaBa 4iaHuIa

9 Directive 2016/1919/ EU of the European Parliament and of the Council of 26 October 2016
on legal aid for suspects and accused persons in criminal proceedings and for requested persons
in European arrest warrant proceedings, OJ L 297, 4.11.2016.

10 Directive 2013/48/EU of the European Parliament and of the Council of 22 October 2013
on the right of access to a lawyer in criminal proceedings and in European arrest warrant proce-
edings, and on the right to have a third party informed upon deprivation of liberty and to commu-
nicate with third persons and with consular authorities while deprived of liberty, OJ L 294,
6.11.2013.

! Directive 2012/13/EU of the European Parliament and of the Council of 22 May 2012 on
the right to information in criminal proceedings, OJ L 142, 1.6.2012.

12 Directive 2010/64/EU of the European Parliament and of the Council of 20 October 2010
on the right to interpretation and translation in criminal proceedings, OJ L 280, 26.10.2010.

13 Proposal for a Regulation of the European Parliament and of the Council on the transfer of
proceedings in criminal matters, Brussels, 5.4.2023 COM (2023) 185 final 2023/0093 (COD), 9-10.

14 Council Framework Decision 2009/829/JHA of 23 October 2009 on the application, bet-
ween Member States of the European Union, of the principle of mutual recognition to decisions
on supervision measures as an alternative to provisional detention (OJ L 294, 11.11.2009).
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MpU3Haje OJUTYKY O Mepama HaJ130pa H3/IaTy Y APYToj APJKaBH WIAHHIIM Ka0 anTep-
HATHUBY IPUBPEMEHOM IIPUTBOPY, IPATH MEePe HA30pa yBEICHE 3a (PU3HUKO JTUIIC
1 TIpeiaje JOTUYHO JIUIIS IP’KaBh M3IaBarba y CIIy4ajy Kpliema THX Mepa (dwiaH 1).

3. ITPABA OKPUBJBEHOI" JIMIIA Y KPUBUYHOM IIOCTVYIIKY
O/] BHAYAJA 3A IITPEKOT'PAHNYHY CAPA/IBY

[Ipexorpanuyna capajma y KpMBUYHAM CTBapuMa Mopa Aa 00e30enu jen-
HaKa IpaBa 3a OKPUBJHEHOT jep je TO MPeayCIIOB MPAaBUYHOT TIOCTYIIKA KOjH Mpe-
cTaBJba Mel)yHapOIHU IPaBHU CTAaHAApA. YTBphHBamE KOpIyca MUHIMYMa TpaBa
Ha o10pany O oMOryhuiio MpeKorpaHuyHy capaiiy Y KpUBUUHUM CTBapuMa 0e3
U3y3eTKa, OTKJIOHMIIO C1ab0CTH, OHOCHO MamkaBocTH ABC mupektuBal® u npej-
cTaBJbaJIo OU 100ap HOPMATUBHM OCHOB 3a JlaJbu pa3Boj Cty0a ciobose, 6e30e-
HocTH 1 nipaBae y EV.!® VcarnamiaBame, OMHOCHO XapMOHH3aIlHja TpaBa OKpH-
BJbeHOT u3Mel)y npxkaBa je conditio sine qua non 'y epukacHoj u epeKTUBHO]
MIPEKOTPAaHUYHOj CapaIibi Y KPHBHYHUAM CTBapHUMa, O] KOjHX C€ MOT'Y HajBaKHU-
jUM TIpaBHMa CMaTpaTH MpaBo Ha WH(POPMUCAE U IPABO HA TyMaydemhe U Ipe-
Boheme.!”

3.1. IlIpaBo oKpUB/bLEHOT HA HH(OPMUCAHHE

JlupekTruBa 0 mpaBy Ha HHGOPMHCAE Y KPUBHYHOM MOCTYTIKY CE IIpUMe-
1byj€ Ol MOMEHTA KaJia OpraH MOCTYIKa 00aBECTH JIHLIE 1 CE CMaTpa OKPUBJHEHUM
3a KPpUBHYHO JIEJIO T1a 0 Kpaja KPUBUYHOT MOCTYIKA, OAHOCHO JI0 JIOHOLICHA
KOHAuHE OJUTYKe y OCTYTIKY, IITO 3HA4H J1a ce 0Ba J{upekuBa oHOCH U Ha Mpe-
WCTpaXXHU TOCTyMaK. JIuIe Koje je OKPUBIbEHO 3a KPUBHYHO JIEJI0 MOpa OUTH
MH(POPMHCAHO O KPUBUYHOM JIETY 32 KOj€ c€ TePETH U MOCEOHO O CBOjHM IPaBH-
Ma jep je TO OCHOBHH IIPEyCIIOB 3a IIPUTIPEMY OJI0OpaHe MITO CBAKAKO /1aJbe yTH-
4ye Ha IPaBHJIaH TOK KPUBHUYHOT MMOCTYIKA U KOHAYHO, Ha 3aKOHHUTY MPECy.y.
OcHoBHa cBpxa JlupekTuse je aa ce neuHUITy MUHIMATHH 33jeIHIYKHU CTaH-
JIap/I KOJU Ce OJIHOCE Ha 00aBelITaBalkhe OKPUBJHEHOT JIUIA O KPUBUYHOM JICITY
3a KOjU C€ TePEeTH M 0 OCHOBHUM IpaBUMa Koja My npunazajy. [Ipu Tome je 3Ha-
YajHO HAIJIACUTH Jia ce IIpaBa 13 oBe [IupeKTHBe 3aCHUBAjy Ha MpaBUMa KOja Cy

15 ABL] 1upeKTHBE ce OHOCE Ha 3aKOHO/IABHY areH Iy 3a jadarbe MPOIECHUX MpaBa OKPH-
BJBCHOT JIMIIA Y KPHBUYHOM IOCTYTIKY Koja je ycBojeHa y Pesonyuuju o mamu myta 2009. roauHe.

160 osom BuzeT: Ramos V.C, Luchtman M, Munteanu G, Improving Defence Rights In-
cluding Available Remedies in and (or as a Consequence of) Cross-Border Criminal Proceedings,
EUCRIM 3/2020, 233.

17 Bunie o Tome, Bua. byrapcku T, M. [Tucapuh M, Ypeheme npasa Ha on0pany y npaBy
Esporicke yuuje, 36opuuk pagosa [Ipasuor dakynrera y HoBom Cany, 6p. 4/2017, 1409-1439.
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ytephena y IToBessr 0 OCHOBHIM IpaBrMa (wianoBuMa 47 u 48)'8 u y EBporickoj
KOHBCHIIMjU O OCHOBHMM IpaBuMa U ciiobonama (wiaHoBuMa S u 6). Onpende oBe
JlupexTuBe cBakako Tpeba TYMaduTH U MPUMEHUBATH y3UMajyhu y 003Up CyICKY
npakcy EBporickor cyza 3a Jbyzicka mnpasa.

IIpema unany 3 /lupexTuBe, Ap’kaBa YiaaHuIA Tpeba ma 0d6e3denn ma ce
OKPHBJLEHOM JIMITy XUTHO MpYkKe nH(pOpMaIrje, OHOCHO Aa Oy/ie 00aBeIITeHO
o cnenehnmM mpaBmMa: mpaBy Ha MPHUCTYT OpaHUOIY, TIpaBy Ha OecIIaTaH MmpaB-
HU CaBeT U I0J] KOjUM YCJIOBUMA T'a MOXe JIOOUTH, MpaBy na Oyie HHPOpMUCaH,
YIIO3HAT ca OMNTYy)0ama Koje CToje MMPOTUB heTa, MpaBy Ha TyMada U Ha MPEBO-
heme, kao u 0 mpaBy Ha yckpahuBame uckaza. OBe nHpopManuje je moTpedHO
na Oyay Ipy»KeHe YCMEHO WJIH y TTUCaHoj (opMu Ha jelTHOCTABHOM U Pa3yMJHbHBOM
jesuky, y3umajyhu y 003up nocebHe nmorpede T3B. palbUBUX OCYMEBUUCHUX, OJI-
HOCHO OKPHBJEEHUX JIUIIA, YKOJIUKO IMOCTOje. T3B. ,,palbHBOCT* OKPUBJHEHUX JTUTIA
y MOCJIEAHE BpEME je TIOCTalla aKTyeJIHa TeMa, KaKO Yy TEOPHUjH, TAKO U y PAKCH
MpaBOCYIHHUX oprana. Hanme, moctoju o0MMHA Cy/IcKa IIpakca Koja ce OaBH CIIo-
coOHothy pambHBHX OKPUBJBCHUX J1a €PUKACHO YUECTBY]Y Y KPHBUYHOM MOCTYTI-
Ky, y CKIIaJIy ca ujaHoM 6 EBporicke KOHBEHIIH]E O JbYICKUM MpaBUMa, YKIbY1y-
jyhu Ilpecyne EBpornckor cyzna 3a jeyacka npasa (Ha npumep: T. v The United
Kingdom! u SC v. The United Kingdom?°). PamuBu OKpHBJBEHHU j€ JIUIIE KOje
3axTeBa oceOHa npriiarohaBama Ha CUCTEM KPUBUYHOT ITpaBocyha paju 3amtu-
Te HErOBOT MpaBa Ha MPaBUYHO cyheme. OBO ce 0JJHOCH, Ha TPUMEP, Ha OMOT'Y-
haBame OKpPUBJHCHOM JIa pa3yMe IITa My CE CTaBJba Ha TEPET, OJTHOCHO KOje JeJIO,
Kao 1 ga Oyme OyraroBpeMeHo 00aBEIITEH Ha je3UKY KOjH pa3yMe O ONTYXOH, 1a
MY C€ OCTaBH JIOBOJEHO BpEMEHA U MOI'YhHOCTH 3a pUIIpeMy oJ0paHe U APYToO.
[TocToje OpojHU pa303u KOji MOTY OUTH Y3POK ,,pAFbHBOCTH * OKPHUBJHCHOT JTHIIA
Kao IITO Cy Ha MPUMEP: T3B. CMETHE Y YUCHY, CEH30pHO omTeheme, ayTusam,
MeHTaJTHHU opemehaj, mopemehaju conujamte GyHKITHjE Kao HIIP. aHKCHO3HOCT,
NPETXOHA TpayMa, y3pacT (MJIaJI0CT HIIH cTapocT).”!

On HaBeneHUX MpaBa y OKBHPY MpaBa Ha HHPOpMIUCAhE, TpeMa 3aKOHUKY
0 KPUBUYHOM NOCTYTIKY (naske y Tekcty 3KII) mpaBo Ha npuctyn OpaHuoIy je
nponucaH y wiany 68 ctaB 1 Tauka 3, mpeMa KoMe OKpHUBJFEHU UMa IIPaBo Jia ce
OpaHu caM WK y3 CTpy4dHy romoh Opanwmona y ckiany ca oapendama 3KII u o
TOM TIPaBY j€ OpraH MOCTYIKA Ty aH Ja Ta MOyYH IIpe MPBOT cacyIiama (4iaH 68

18 TToesba 0 ocHoBHMM npasuma u3 2000. rogune (0.J.2000 C 364/0) u 2007. rogune (O.J.
(C 303) 2007).

19 Bumre Bumetn: T. v. The United Kingdom, Application no. 24724/94, TIpecyna ox 16.12.
1999. roguue.

20 Bume Bugeru: S.C. v. The United Kingdom, Application no. 60958/00, TIpecyna ox 15.6.
2004 (10/11/2004).

21 Buue Bugetn: Cowe M, Vulnerable Defendants, Identifying problems, finding solutions https:
//lwww.guildhallchambers.co.uk/uploadedFiles/Vulnerable Defendants MaryCowe June2017.pdf
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craB 2 3KII). ¥ Be3u ca nmpaBoM Ha OecTuTaTaH MPaBHU CaBET U O KOJUM yCIIO-
BUMa ce Moxe n00uTH, nako 3KII mo3uaje T3B. on0pany cupomariHor (uiaH 77),
OBO TIPABO HHjE EKCIUTUIIMTHO HABEJCHO y OKBUPY IIpaBa U3 WiaHa 68 u 0 beMy
OpraH NOCTYyTKa HHje JyKaH Ja 00aBECTH OKPUBJHEHOT. 300T Tora je moTpedHo
MIPOTHCATH y WIaHy 68 Kao oceOHO TPaBO OKPUBJHCHOT JIMIIA 1a My Ha JIMIHHU
3axTeB, OPTaH MOCTYTKa MOCTaBH OpaHUOLA M0 CIYKOEHO] Ty>)KHOCTH Ha TepeT
OYTIETCKHUX CpeICTaBa YKOJIUKO HUjEe Y MOTYNHOCTH TTpeMa UMOBUHCKOM CTamby
Jla caM IIJIaTH Harpay U HaKHaIy 3a TPOIIKoBe Opanuoria. OBO MpaBo je npeBu-
hero u JlupekTHBOM O TIpaBHO] TOMONY 32 OCYyMIBUUCHE U OKPHUBJHEHE Y KPUBHY-
HOM TIOCTYIIKY Y 3a TPa)kKeHa JIMIa Y TIOCTYIIKY Ha OCHOBY EBporickor Hajora 3a
Xarmemne (Wiad 2 u 4).

VY norneny npaBa OKpHBJbEHOT Ja Oyze HHPOpPMUCAH U YIIO3HAT ca ONTYK0a-
Ma Koje cToje IpoTHuB mera, mpema 3KII (uman 68 crap 1 Tauka 1) oKpuBIbCHU
uMa mpaBo Ja Oyze o0aBelTeH o eIy Koje My Ce€ CTaBJba Ha TePET, O MPUPOAH
M pa3yio3uMa ONTYyK0e, aJIi OBO MPaBo He MoJpa3yMeBa U MpaBo Ja ce YIo3Ha ca
JoKa3uMa Koju ra Tepete. [IpaBo ga Oyzae ynosHaT ca JOKa3uMa KOjH ra TepeTe
j€ OCHOBHH TIPEIYCJIOB Jia c€ IPUIIPEMHU OJ0paHa Koja MpeAcTaBba jeqHy O TPH
OCHOBHE MpouecHe pyHknuje. be3 yno3naBama ca 1oKa3uMa KOju ra TepeTe,
OKPHUBJHCHH CE€ CTaBJba Y HEPABHONPABAH M HETIOBOJhAH TOJI0XKA] Y OJHOCY Ha
TYXKHUOLIa, YMME C€ ONPABJAHO JOBOJHU y MUTAKE OCTBAPUBAC IPaBa HA je/lHA-
KOCT Opy’kja 1 CAMUM THUM IIpaBa Ha IIPaBUIHO Cyheme.

[IpaBo Ha Tymaya u IpaBoO Ha npeBoherme je Ha jelaH OMIITH HAYMH Pery-
nucano y wiany 11 3KII, na je moTpeOHO eKCIITUIIMTHO TIPOITHCATH OBO IIPABO U
y unany 68 crtas 1.

Tpeba HanmoMeHyTH 11a je OBO MpaBo MPOMUcaHo 1 JIMpeKTHBOM O TIpaBy Ha
TyMadeHe U MpeBoheme y KpUBUYHOM TIOCTYKY (wiaH 2 u 3).

[IpaBo Ha yckpahuBame UCKa3a OKPUBIHEHOT je TIPOITHCAHO Y YiaHy 68 cTaB
1 Tauka 2 3KII npema KoMe OKpUBJbEHHU MMa MTPaBO J1a HUILTA HE U3jaBH, YCKpa-
TH OITOBOP Ha TIOj€ANHO MUTAFE, CI000IHO U3HECE CBOjY O0paHy, IPU3HA UITH
HE MPU3HA KPUBUILY.

VY morneny o6aBe3e opraHa IMOCTYIIKA Jla HABEeHA ITpaBa OKPUBIHEHOM JIH-
Iy caommTe ycMeHo, uiu y nucanoj ¢opmu 3KII y wiany 68 ctas 2 nponucyje
Jla je opraH IMoCTyTKa Ay>KaH Ja Mpe MPBOT caciyllamka OKPUBIHEHOT TIOYYH Ca-
Mo o ciefehuM paBuMa: paBy Ja HUIITA HE U3jaBH, YCKPATH OATOBOP Ha I10je-
JIMHO TIUTabe, CJI000IHO H3HECE CBOjY OOpaHy, IpU3HA WX HE TIPU3HA KPUBUILY;
Ja ce OpaHM caM WM Y3 CTpy4HYy moMoh OpaHHoLa y cKiIaay ca ogpeadama oBor
3aKOHWKA; /1a FheTOBOM Caciylllamy MPHUCYCTBYje OpaHMIAIl U MpaBy Ja Hero-
CPEJIHO Mpe MPBOT caciyllamka MPOoYrTa KpUBUYHY MPHUjaBy, 3aIIUCHUK O yBUhajy
Y HaJla3 ¥ MHIIJbEHHE BEIITaKa.

Panu ycarnamaama ca J{lupektuBoM (4i1aH 3 ctaB 2) MOTpeOHO je U3MEHUTH
gyyaH 68 cra 2 3KI1 Tako ma ce mpomnwire o6aBe3a opraHa MoCTyIKa 1a Mpe MpBor
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caciymiama OKpUBJHEHOT TOYYH O MpaBUMa, C THM Jia Ce TIOyKa Mpeaaje OKpH-
BJHCHOM U Y MHCaHO] (hOpMHU HAMCaHA HA PA3yMJBUBOM H jJEIHOCTABHOM jE3HKY.
OcuM Tora, y CKIIaay ca HaBeIeHUM ITOTPEOHO je ycariaacuTH u: ogpeade dmana 85
ctaB 2 3KII koje ce omHOCE Ha CAOMIITaBakbe OKPUBJLEHOM MPaBa Koja MMa paau
IETOBOT caciymama; oapende wrana 192 cras 1 3KII koje ce ogHOCE TIpaBa u
JIy>KHOCTH OKPUBJHECHOT JIMLIA IPUIIMKOM M03KBamka Kao Mepe 3a 00e30eheme me-
TOBOT TIPUCYCTBA y MOCTYNKY U oxapende wiana 289 cras 2 3KII xoje ce omHOCE
Ha 00aBe3y MOJIUIIH]je 13, YKOIUKO Y TOKY MPUKYIJbakha 00aBelITeHha o rpaha-
Ha UCTOT IIOYHE CMaTpaTH OCYMBUUEHUM, Ta TIOyYIH 0 TTpaBuMa u3 wiana 68 3KI1.

[Ipema unany 4 JIupekTUBE KOjU CE OJTHOCH HA 00ABEIITABAE YXAIICHOT
JINIIa O FEeTOBUM IIpaBUMa, Ip)KaBe WiIaHUIe Tpeba aa 00e30ese na OKprUBIhEHA
JIMIIa KOja Cy yXalllleHa WK 3aJipKaHa, oMax, 0e3 ojiarama JI00ujy MmucaHo
obOaBeImTeme 0 CBOjUM IpaBUMa Koje Tpeba 1a MpounuTajy U Koje 00aBemTemhe
CMejy Jia 3aJIp’Ke y CBOM TIOCely CBE BpeMe JO0K UM je OrpaHuyeHa cio0oaa Kpe-
Tama. YXariieHa JTUuIia Mopajy OuTH o0aBemITeHa U O MpaBy Ha MPUCTYT CITHCH-
Ma MpeMeTa, paBy 00aBeIlITaBamkba KOH3YJIAPHHUX TeJla U jeIHOT JINIA, TPaBO Ha
XHUTHY JIEKapCKy TOMOh Kao M 0 MaKCHMaJTHOM BpeMeHY (caTh WU TaHa) 3a Koje
BpeMe MOXKe OMTH JIMIIEH cI000/e KpeTama Ipe Hero WTo Oy/e U3BeieH Ipex
oprat IMOCTYTIKa (jaBHO TYKUJIAIITBO UK cyx). O0aBemTeHEe 0 HaBEACHUM ITpa-
BHMa MOpa J1a CaJIp>KU U TIOYKY O TIPAaBHOM JIEKY MPOTUB OJIYKE O XaIlIlICHy.
Taxohe, yxamnrieHo e Mopa OUTH 00aBEIITEHO U O MPaBy Ha MPEUCITHTUBAHE
3a/ipXKaBama MM MOJHOIICHE 3aXTeBa Ha ITPUBPEMEHO MYyIITake HA CI000TY.
OBo 0bOaBemITeHE CBAKaKO MOpa OMTH Ha pPa3yMJEUBOM je3UKY, jETHOCTABHO HAITH-
caHo. Y Torjeay je3uka, TO Mopa OMTH je3UK KOjH OKPUBJLEHH TI03HAje, 8 YKOIH-
KO TO HHjE je3UK Y CIIy’)KOEHO] YIIOTpeOH OH/Ia C€ OKPUBJHEHH YCMEHO Ha je3UKY
KOju pa3yMe o0aBellITaBa O HaBEICHUM IPaBUMa.

VY omHOCY Ha HaBeeHA TIpaBa yxarmeHor jauna, onpenode 3KII koje ce ox-
HOCE Ha IpaBa yXallllIeHOT JIMIa HUCY ycarianiene. Haume, npapa yxarmnimieHor
numa ce y 3KII HopMmupajy y okBupy wiaHa § (Ioyka o IpaBUMa) U 4jaaHa 69
(mpaBa yXarieHor JUIa) y Be3U ca ujaaHoM 68 (IIpaBa OKPUBJLEHOT JIUIA), Ka0 U
y wiany 291 Koju ce OMHOCH Ha MOTHUIIA]CKO XalIIewke, Wiany 292 Koju ce OMHO-
CH Ha XaIlllIeHkhe MMPU U3BPIICHY KPUBUYHOT Jiefa, yiaaHa 293 Koju ce OJHOCH Ha
caciIyIIame YXaIIeHOT JINTA U WiaHy 294 Koju ce OMHOCH Ha 3apKaBambe OCyM-
HBUYCHOT JTHIA. Y MOTIYHOCTH M30CTaje MPaBo yXalIIeHoT a Oyae o0aBelTeH
o mpaBuMa u3 unana 68 ctaB 1 tauka 6. Y 3KII je moTpebHO mpomucaTy mra
o0aBemITewE Tpeda Aa CaAp KK U 1a MOpa OUTH U y TUcaHoj popMHu, 1a OKpUBJIbE-
HU ¥IMa TMIPaBo J1a MPOYHTa CBOja MpaBa M Jia MHCAHO 00aBeIITEHhe O MpaBUMa
MOXe€ Ja 3aJpKU.

Unan 5 JIupekTHBE KOjHU CE OMHOCH Ha 00aBEIITABALE O MPABUMa y TIOCTYTI-
Ky moBOJIoM EBpoOIICKOTr Hallora 3a Xammieme 3a cajia Hije PEeJICBAHTHO 32 Halll
KPUBUYHU MTOCTYTIAK, C THM JIa OHO CBaKaKo jeqHOr JaaHa Tpeba ma Oyme mpomnu-
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CaHO aJTN y TOCeOHOM ITPOMHUCY, Kao IMITO je Ha mpuMep y PemyOauiin XpBaTckoj
3aKoH 0 IPABOCYIHO] Capalilbi Y Ka3HCHUM CTBapHMa ca JipkaBama 4iaHuliama
Esporicke yuuje.>

[Ipema unany 6 J{upextuse koju ypehyje mpaBo Ha HHPOPMHUCAHE O ONTY-
*)0ama, AprKaBe WiaHuIe Tpeda ma o6e30ene 1a OKpUBIbEHA JTUTA 100ujy HHDOp-
Malyje 0 KpUBUYHUM JIeNMa 3a Koja ce Tepete. OBe uHpopmalmje Mopajy 1o-
OouTH ogMax, 6€3 ofTarama 1 y3 TOJHKO MOjeJHHOCTH KOJUKO je ToTpeOHO 1a Ou
ce 00e30enua MPaBUYHOCT MOCTYNKA M ASTOTBOPHO OCTBAPUBAIE MpaBa Ha
onbpany. CBaka mpomMeHa mHpOpMaIrja 0 HaBEACHOM MOpa Ce 0MaX CaOMIIITH-
TH OKPUBJHEHOM JHUIly. OBO MpaBo ce OJHOCH M Ha yXallleHa WU 3aJpKaHa
JUIA C TUM JIa C€ OHU MOpPajy HH(POPMICATH U O pa3io3nMa XaIiemha, OTHOCHO
3aJp’KaBama, Kao U Ha ONTYXKEHO JHIE Koje Mopa OMTH 00aBEHITEHO U O BPCTH
Y IPaBHO] KBATH(PUKAIIHM]H KPUBHIHOT JIeJIa, Kao ¥ O FheTOBO] YII03H Y U3BPIICHY
KpUBUYHOT Jeina 3a koje ce Tepetu. 3KII oBa nutama ypehyje y unanoBuma 8§,
68, 69, 289, 291, 292 u 294 1 Mmoxe ce pehu 11a cy 3aKOHCKa pelieha ycarianeHa
ca HaBeZleHUM wiaHoM Jlupektuse. MelhyTuM, paiv IOTIYHOT ycarjaliaBama ca
HaBEICHUM ofpendaMa, MOTy ce Y WiaHy 294 eKIIIHIIUTHO MPOIHUCATH eJICMEHTH
pelema o 3apKaBarmy Kao IITO Cy: JIEJIO 3a KOje Ce OCYMIbUYCHOM CTaBJba Ha
TEPET, OKOJTHOCTH W3 KOJUX MPON3JIa3€ OCHOBU CyMIbe, JaH M Yac JINIIEHa CII0-
0oze 1K ofa3uBamba Mo3MBY, K0 M BpeMe MoUeTKa 3apKaBamba.

VY norneny unana 6 ctas 2, 3 u 4 Jlupexruse, 3KI1 je ycarnamen. Tako ce
OKPHBJHEHO JIUIIE KOj€ je YXallIeHO HJIM 3aJp:KaHO 00aBelTaBa o pa3io3uma
Xariema, OTHOCHO 3a/IpyKaBarmba, O KPHBHYHOM JIENTy KOje MY C€ CTaBJba Ha TEPET
(unman 68 craB 1 Tauka 1, ynan 69 ctas | Tauka 1 u unan 294 3KII). Takobe, okpu-
BJHEHOM JIMITY C€ HajKacHHUje MPUINKOM JJOCTaBJbarha ONTYKHOT aKTa CyAy Ipy-
JKajy IeTajbHa 00aBelTemha O ONTYyk0ama, OAHOCHO BPCTH U MPaBHOj KBaTU(HU-
KaIluju KpuBHIHOT aena (4iaH 296, wian 297 u wman 332 3KII). OxpuBibeHO
JIIe ce oMax odaBelTaBa 0 CBUM POMEHaMa 00aBelITeha Koja cy My IpysKe-
Ha KaJa je TO MOTpeOHO paju OCTBapema IIPAaBUYHOT MOCTYTKa, Ka0 Ha TPUMED
Ko mporupema uctpare (wian 306 y Be3u ca wianom 296 u 297 3KII) wiu kox
M3MCEHE WM TTOTHOIICHha HOBE ONTYKHUIIE y Be3n ca wranoMm 409 3KII).

Ilpaso na dipuciviyii ciiucuma nipeaMeTa je Mpomucano y wiany 7 Jupex-
THBE Kao jeIHO KOMIUIEKCHO TipaBo. [Ipema unmany 7 craB | xama je muie yxar-
LICHO WJIK 3aAp>KaHo y OMJI0 K0joj (ha3u KpUBHYHOT MOCTYIKA, ApiKaBa Tpeda qa
00e30e1m 12 JOKYMEHTH ITOBE3aHU ca IMPEIMETHUM CITydajeM KOju ce Hallaze y
Mocely opraHa rMocTyTKa, a KOju Cy KJby4HH 3a JIeJIOTBOPHO MoOujame, y CKiIaIy
ca HAI[MOHATTHUM TPaBOM, 3aKOHUTOCTH JIMIICHA CI000/1e MITH 3apKaBama,
OyZy AOCTYITHH yXaIlIlIEHUM JINIIMa WU BUXOBUM OpaHuoruma. OcuM tora
(wran 7 ctaB 2 JlmpekTuBe), nprkaBe dyIaHUIEe Tpeda ma ooe30ene na THM JUIIMa

22 Narodne novine br. 91/10, 81/13, 124/13, 26/15, 102/17, 68/18, 70/19, 141/20, 18/24.
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WA BUXOBUM OpaHHOIIMMa Oyze 3arapaHTOBaH MPHUCTYT O0ap CBUM OHHM MaTe-
pUjaTHUM JI0Ka3uMa KOjU Ce Halla3e y TIOCey opraHa ImocTynka, 6e3 o03upa Ha
TO JIa TW TH JOKa3W Uy Y KOPHUCT FIIH Ha MITETY OKPUBIHEHOM, Kako Ou ce 06e3-
Oenuia MpaBUYHOCT NOCTYIKA M KaKO OM OHU MpUIipeMiiu og0pany. OBo mpaBo
je y 3KII mpomucano y unany 68 craB 1 Tauka 6 u 8 T/1€ je MPONHUCaHO MPaBo
OKPHUBJBEHOT JIMIIA JIa HETIOCPEHO MPE MPBOT Cacylllamba MPOYUTa KPUBUIHY
TIpHjaBy, 3alIUCHUK O YBUNajy ¥ HaJIa3 U MUIJbEHE BEIITaka, Kao M IMPaBo Ja
pasMaTpa cruce U pasrieaa mpeaMeTe Koju ciyske kao Aoka3. Ocum Tora, OBO
mpaBo je mato u Opanuony (wriad 71 craB 1 Tauka 2 u 3 3KII) koju HemocpemHo
IIpe IPBOT caciyllaka OCYMEBHYESHOT UMa IIPABO J1a TPOYUTa KPUBUYHY TIPHjABY,
3aMCHUK O yBUNajy ¥ Halla3 ¥ MHIIJbEH-E BEIITaKa, Kao M Ja TOCie JJOHOIIeHha
HapenOe o cripoBol)ery HCTpare WK MOCIIe HEIOCPEIHOT MOAN3akha ONTYKHUIE
WJIU TIpe TOTa aKo jeé OKPUBJHEHH caciylllaH, pa3MaTpa CIIHCe U pasriea mpe-
METe KOjU CIIyKe Kao JO0Ka3.

Unan 7 ctaB 3 JlupekTuBe ce OMHOCH Ha 00aBe3y Za ce MPUCTYII CITUCHMa
npeamera 00e30eau 01aroBpeMeHo, a HajKacHUje MPHIIMKOM MOJHOIICHa ONTY-
YKHHTIC CyNly, paIy OCTBapHUBama IEJIOTBOPHOT mpaBa Ha ogopany. 3KII je yca-
IJIAIICH U ca OBUM CTaBOM KOjU OCUM IIpaBa OpaHuonia u3 uiana 71 cras 1 Tauka
2 u 3, y wiany 251 ctaB 1 Koju ce OMHOCH Ha pa3MaTpame CIIHca U pas3rieaarme
MpenMeTa Jiaje mpaBo OKPUBJEEHOM, KOjH je cachyIiaH nmpema oapendama 3KII,
Kao ¥ HETOBOM OpaHHUOIlY, /1a pa3MaTpajy CIHCE W pasriienajy mpeaMeTe KOju
cimyxe kao aokas. Takohe, y unany 303 cras 1 3KII koju ce onHocH Ha yno3Ha-
Bame ca MPUKYIJLEHUM JIOKa3uMa y UCTPa3H MPOMHUCaHa je TYKHOCT jaBHOT
TYXKHOIIA JIa OCYMIHYECHOM KOjH j€ caciylllaH u HeroBoM OpaHuoiy omoryhu,
Jla y POKY JIOBOJAHOM 3a TIPHUIIPEMame og0paHe, pa3MOTpe CIIHCE U pas3rienajy
MpeaMeTe KOju CIy’Ke Kao J0Kas3.

HupextuBa nmpeasuha 1 MoryhHOCT orpaHnyaBama, OMHOCHO YCKpahuBama
MpaBa MPOMUCAHUX Y WIaHY 7 cTaB 2 U 3 MOJ] YCIIOBOM JIa C& THME HE JOBOJHU Yy
MATamkE TIPAaBo Ha MPaBUIHO cyheme, y ciaydajeBuMa Kajga Ou TakaB MPUCTYTT
MOTa0 JIOBECTH JI0 030MJbHOT YIPOXKaBaka KUBOTA HIIM OCHOBHUX MPaBa {yTror
JINIIA, UJIH aKo OM TaKBO yCKpahmBame OMIIO MpeKo MoTpeOHO paju 3aIITUTE Ba-
JKHOT jJaBHOT MHTEpEeca, Kao IITO je TO y CydYajeBuMa Kaja Ou MpUCTYI MOTao
YTPO3UTH UCTpAry Koja je y TOKY HJIM 030MJbHO HAIITETUTH HAIIMOHATHO] 0e3-
OCITHOCTH JIp>KaBe YIAHUIIE Y KOjOj C€ BOAW KPUBUYHHU ITOCTYTIAK.

Hapasno, Mopa ce 06e30enuTH 1a cyI, YKOJTUKO ITOCTOj! TOTpeda Ha 3aXTEeB
OKpHBJbEHOT, IpencnuTa oBakBy oayKy. 3KII je u y oBom ciyyajy ycarnaiieH
ca JlupextuBom, jep y unany 250 ctas 3 3KII mpormcyje 1a yKOJIHKO je ca IIaB-
HOT MpeTpeca Oujia UCKJbyYeHa JaBHOCT WIIM O MPaBO HAa MPUBATHOCT MOTJIO Ja
Oyzne Texe moBpeheHo, pazmaTpame CIiuca MOXKe Ce YCKPaTUTH WIIH YCIOBUTH
3a0paHoOM jaBHE yrnoTpede UMEeHa yUYeCHHKA Y IMoCTyNKY. [[poTHB periema o yekpa-
huBamy pa3Marpama CIuca JI03BOJbEHA je Kajida Koja He 3aJIprKaBa U3BPIICHE
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pemema. Takohe y wrany 303 craB 1 3KII mpommcyje na y ciydajy aa je BUIIE
JUIa OCYMIbMYEHO 38 KPUBUYHO €TI0, pa3MaTpamke CIKca U pasrieame mpe-
METa KOjH CIIyXe Kao JI0Ka3 MOXKE Ce OAJIOKHUTH JAOK JaBHU TY>KUJIall HE cacylua
MOCJIEAHET OCYMIBbUYCHOT KOjH je JOCTYyTaH.

[IpaBo Ha mpucTym ciucuMa mpema Jlupektrsu (wrian 7 ctaB 5) oOyxBara
W MpaBo Ha OecrutaTaH NPUCTYI, IPU YeMY ce OBJie TIPBEHCTBEHO MUCIHU Ha Oec-
TJIATHO YMHOXaBame cnuca. OBakBa Moryhraoct uuje npeasulena 3KI1, 36or
yera je moTpedHo paau ycarnamasama ca Jupekrusom y unany 251 3KII npo-
MHCATH Ja Ce MPHUCTYT CITUCUMa TipeaMmeTa 00e30eljyje 6e3 HakHame, OMHOCHO Ja
ce JI0Ka3HU MaTepujaj yMHOXaBa 0e3 HakHaae. OBaKBO 3aKOHCKO peliemne hie y
yCJIOBUMA JUTHUTAIU3AIN]e TTpaBocyha OuTH, y He Tako majiekoj OyayhHoCTH,
MOTITYHO ¥ jeAnHO Moryhe yMHOXKaBame Marepujaja.

[IpaBo Ha mpHUCTYTI cCIUCHMa TIpEeAMETa HHje caMo TIpaBo Koje ce Mopa 00e3-
OeIUTH OKPUBJLEHOM U HETOBOM OpaHuoIly, Beh oHO Mopa OuTH 6J1aroBpeMeHo
jep je y CYIIpOTHOM, TIOTITYHO 00€CMHUIIIJBEHO. Y TIPUJIOT HAaBEACHOM CY U IIpeCcyie
EBporckor cyna 3a Jeyscka mpaBa Koje Cy IOHETE y BE3H ca KpILEHhEeM OBOT Ipa-
Ba YMMe ce (PAaKTUUKU OKPUBJHEHHU JIUILIABA BPEMEHA U MOI'YNHOCTH Jja IPUIIPEMHU
onOpany (ump. Beraru v. Romania).?3 Cyx cmaTpa [1a je ocTBapuBame mpaBa Ha
YBUJ Y CIIUCE IIPEAMETA IIPEIYCIIOB 3a OCTBAPUBAbE IIPABa Ha JEIHAKOCT Opy’Kja
Y Ha IPaBU4YHO cyheme u Ja ce oBUM mpaBoM oMoryhasa npumnpema onopane. Ilo-
ceOHo je 3Hauajan ctaB Cyqa 11a je mpaBo Ha MPUCTYT CIIUCHMA TIoBpeheHo u yko-
JIMKO je OHO ycKkpaheHo min Huje OnaroBpeMeHo aato OpaHuony. YckpahuBame
IIpaBa Ha OCTBAapUBAKE YBUIA Y CIIUCE IPeAMeTa OpaHUOLY OKPUBJHEHOT HUje
HECIIOjUBO ca MPABOM OKPHBJHEHOT Ha 010pany y ckiany ca wianoM 6 (6) EKJbCII
(Bumetn: Kamasinski v. Austria judgment of 19 December 1989, Series A no. 168,
p. 39, para. 88).%

Unan 8 JlupekTUBe OOHOCH ce Ha BOheme eBUACHIIN]E U TIPAaBHE JICKOBE.
Haume, opran noctymnka je Ay>kaH J1a BOAW €BUACHLHU]Y 0 HH(OpMaIHjaMa Koje
Tpy’ka OKPUBIHEHOM JIUITY, Kao U J1a IpkaBe wianuie o0e3oel)yjy ma okpuBsheHa
JM1Ia /WY BbUXOBH OpaHUOM UMajy TIpaBo odujatu Moryhe nponyurame Hiu
ondujame HAIJIKHUX OpraHa MOCTyIKa Ja mpy>ke mHpopMaIije y CKJIamy ca
oBoM JupektuBoM. IIpema unany 85 cra 5 3KII uckas okpuBbeHOT ce cMaTpa
HE3aKOHUTUM YKOJIMKO HH]j€ MOydeH, u3Mel)y ocTasor, u Ha IpaBo Ha IPUCTYII
CIHcHUMa MpeAMeTa WM YKOJIUKO MY je OBO MpaBo yckpaheHo U Ha leMy ce He
MOX€ 3aCHUBATH CyJCKa OJIyKa.

OCHOBHH NIpENyCIIOB 32 OCTBapUBakE MPaBa Ha MPaBUYHO cylheme U CBUX
IpaBa Koje U3 \bera MPONCTHTY, a IPBEHCTBEHO ITpaBa Ha 0JI0OpaHy, jecTe ImpaBo-
BPEMEHO, TIOTITYHO U TaYHO HH(POPMHUCAE, OJHOCHO 00aBEIITaBaAKE OKPUBILEHOT

23 Beraru v. Romania, Application no. 40107/04, ITpecyna ox 18.3.2014. roaune (par. 69-71).
24 Kremzow v. Austria, Application no. 12350/86, TIpecyaa ox 21.9.1993. ronune (par. 52).
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JUIA O CBUM IpaBUMa Koje My MPHUIIaJajy y Be3H ca KPUBUIHUM MOCTYIIKOM.
OKpUBJbCHH MMa TPaBo Ja Oylie yIO3HAT, OJTHOCHO Jla Ta OpraH MOCTyIKa o0a-
BECTH Yy HajpaHujoj (pasm, y IpeTKPUBHIHOM TIOCTYTIKY, OIMaX Kajaa ra MoTHe
TpPETUPATH Ka0 OCYMILHYCHOT O IIpaBUMa Koja My MIPHUIIaIajy ¥ Koja Cy HeOIXo/I-
Ha Ja OW IPUIIPEMHUO CBOjy O0paHy.

Crpyumaiy 13 Mpakce YecTo UCTHYY JIa CE 3HaYajHa IITeTa O0paHHU OKPU-
BJbCHOT JIMIIA MOKE HAHETH PA3JIMYUTUM HePOPMAITHUM OOJTHIIMMA CacTyIamha
KOjH C€ MOT'Y BPIIUTH IPe HEro MTO (POPMAIIHO CTEKHE Taj CTAaTyC, HAUME, UH-
KpuMuHUITYhe U3jaBe MOTY OUTH JaTe oI CTpaHe JUla Y HeopMaTHOM KOHTEK-
cTy, Koje ce Beh Tana, Kako je 103B0JbEeHO, (DOPMAIHO MOT'Y KOPHUCTHTH IPOTHUB
IEera, MK KOje MOTY HajMame YTHIATH Ha pa3Boj uctpare y oyayhaoctn.?> V
npuiior HaBeseHoM je u npakca ECJBIT npema x0joj oCyMBUYCHO, OTHOCHO OKPH-
BJBCHO JTUIIE, Y HajpaHU]joj da3u IMOCTYIKa, Kako Ou ce o0e3bemniia merosa mpa-
BUYHOCT y LIEJTMHU, UMa TIPaBo Ja Oyje nH(DOPMUCAHO O TOME 32 IITa Ce TEPETH
1 KOja IpaBa MMa, Kao M Koje YH-EHUIIEC CTOje MPOTUB Iera. Kama e mocraje
ocyMmUYeHO je, mpema craBy ECJbII, ,,ayTOHOMHM KOHIIENT", KOjU C€ MOpa CXBa-
THUTH y CMHCITY 3Hauema KoHBeHIMje, a He caMOo y CMUCIY FEroBOT 3HaueHha y
HAI[MOHAITHOM TIPaBY, KOHKPETHO, MOJI0XkKA] MOJHOCHOLIA MTPEICTaBKe IIpeMa Ba-
kehum momahuM MpaBHUM MPOMTUCHMA MOpa OUTH UCITUTAH y CBETIIY IIpeaMeTa
U CBpPXE 4jiaHa 6, OJIHOCHO 3aIlITHTE Tpasa ojbpaHe.’°

JupekTrBa o mpaBy Ha HHOOPMHUCAE OJITOBapa Ha MPOOJIEM HENEIIOTBOP-
Hor o0aBelITaBamba OKPUBJHEHOT O MPAaBUMa, OJTHOC Tpeda Ja MpeCcTaBiba pelie-
e 3a 0Baj TpobeM. Y MHOTUM KPUBUYHHUM MOCTYTIINMA, o7 8 Muianona y EY
CBaKe roJliHe, OCyMIUYCHH Cy YIIO3HATH YCMEHUM ITYTEM CaMO O CBOjUM IIpa-
BUMa Ha 0JI0paHy, Ha TEXHHYKOM M HEpa3yMJbUBOM jEe3HKY, HJIH YOIIITE HHCY
WH(OPMHUCAHU O CBOJUM IIPAaBHMa U OBO UMa 030MJbHE HMILTHKAIIM]jE Ha CTpaTe-
rujy ombpane, BepoBaTHOhy oCyze u ocropaBame IpuTBopa.?’ Y Be3u ca HaBe-
JICHUM, CacTaHIM OJipXaHu oJ cTpaHe Fair Trials-a 'y moCHeIBUX HEKOJIHKO
TOJMHA CY OTKPHJIM BETUKH Opoj mpobiemas:

25 Mana myTa 3a MpUMeHy HHCTPyMeHaTa 3a mpakTudape: JlupekTuBa o npaBy Ha HHOOP-
mucame, [Tncmo o npasuma, [IpaBo Ha nHdopmucame o onTyxOama, [IpaBo Ha IpUCTYN CITUCHMA
npeamera, CBEIOIHN U 0OCTaIu HeocyMbudeHu, https:/kli-ks.org/wp-content/uploads/2021/04/02.-
SRB-Right-to-Info-Toolkit-FINALI-converted.pdf

26 Mikolajova v. Slovakia, Application n0.4479/03, Ipecyna ox 18.1.2011. (par. 40-41).

27 Mapa puta za primenu instrumenata za praktiare: Direktiva o pravu na informisanje pi-
smo o pravima pravo na informisanje o optuzbama pravo na pristup spisima predmeta, svedoci i
ostali neosumnjiceni, 14. https:/kli-ks.org/wp-content/uploads/2021/04/02.-SR B-Right-to-Info-
Toolkit-FINAL1-converted.pdf

28 Mapa puta za primenu instrumenata za prakti¢are: Direktiva o pravu na informisanje pi-
smo o pravima pravo na informisanje o optuzbama pravo na pristup spisima predmeta, svedoci i
ostali neosumnji¢eni, 14 https:/kli-ks.org/wp-content/uploads/2021/04/02.-SRB-Right-to-Info-
Toolkit-FINALI-converted.pdf
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— Ilucana obaBemTema O MPOIEAYPATHUM IPaBUMa JIaTa OCY MEHUCHOM JTHILY
cy 4ecTo n3paleHa ynorpedom cioxeHe MpaBHE TEPMUHOJIOTH]E (TOHEKa
JETHOCTABHO PETIPOTYKITHjOM opea0e 3aK0Ha O KPHBUIHOM ITOCTYTIKY) KOjy
MHOTa OCyMIbHYEHA JUIA TEIIKO pazyMejy;

— IlpaBo Ha hyTame ce 4yecTo caominTaBa y ycIOBUMAa KOjU YHHE HErOBO KO-
puinheme HenpuBnauHuM. [IpaBo ce Moke U3pa3UTH Kao MpaBo Ha ,,010u-
jame IaBarka Or0BOpA Ha IMMUTAMmA™, @ TUCMO (Kao IITO je TpuMep y AycTpu-
ju ox HoBeMOpa 2014. roquHe) MOKe CKPEeHYTH MaKy Ha Moryhe mrTeTHe
TTOCIIeTNIIe, Kao IITO je moBehaHa MOTyhHOCT MPUTBOPA MJTH IMPOITYIIITAHE
MpUIIKKA 33 00jallbeHheM HeUHje HEBUHOCTH;

— Jlune mobuja o6aBemTeHE O MpaBUMa caMo Kaja je GopMaITHO OCyMIBLHICHO
/yXamnieHo/ CTaBJbEHO MO MCTpary; y HEeKUM MperMeTuMa, JIMIa Koja ce
UCITUTY]y Ka0 CBEJIONHU CY 3alpaBo MoJl CYMEOM, alli HUCY 00aBelITeHa O
CBOjUM IIpaBMMa U MOTY JaTH OATOBOPE KOjU YTUUY Ha TOK MOCTYIIKa;

— Heycnex o6aBerTapama JIMIA O BETOBUM IPaBHMa Ha JICJTOTBOPAH HAUYWH
3HaYHM J]a CE OCyMILHUEHO JIMIIE ,,0pHUe’ CBOjHX MpaBa Ha hyTame u OpaHuona
0e3 JI0BOJBHO pa3yMeBarba I1Ta Ta IpaBa MpeJICTaBIbajy, ITO JOBOJH JIO CYMEbE
Jia JiM je 110 ,,0apuliama’ of1 MpaBa JOIUI0 HA CBECTAaH U HEABOCMHUCIICH HAUWH.

[ocToje Opojuu hakTOpH, KAKO €HIOTEHH, TAKO U €r30T€HH KOjH yTHIY Ha
BATMIHOCT OApPHIIAFha OCYMIBLHUICHOT JIUIIA o7 OpaHHoIla, HAKOH IITO je WHDOp-
MHCaH 0 TOM npaBy. Ty crajajy, Ha IpuMep, YNHEHHUIIA J1a je 00aBEIITEHE O TOM
MpaBy aToO caMO YCMEHO, a He U y MHcaHoj (OpMH, 11a je JaTO Ha je3UKY KOju He
pasyMme, Jia ce OCyMIbMUYEHHU Hajla3u y CTPECHO] CUTYyallju a a Op3uHa forahaja
YTUYY U Ha BErOBY MEPLENIjy OHOra 0 YeMy ce HH(OpMHUIIE, y3pacT, IICUXO0-
¢u3nUKa 3penocT, AejTBO aJIX0X0Ja WM OMOJHUX Apora u Apyro. 300r cera
HaBEJICHOT, OpPraH MOCTYIKa MOpa JIa Ce YBEPHU Ja OJpULIAEhe Ol IpaBa HUje Io-
CJIeIMIIA /ICjCTBA HEKOT O HaBeACHUX (hakTopa.

3.2. IIpaBo OKpUB/HLEHOT HAa TYyMaueHe U MpeBoheme

[IpaBo OKpPUBJEEHOT Ha MPEBOhEHE U TYMAYCHE j€ U3Y3€THO BAXKHO MPABO
KOje je TUPEKTHO MOBE3aHO ca MPaBOM OKPHUBJHCHOT Ha WHPOPMHUCAHE U KOje
MpeACTaBJba YCIOB 332 HErOBO OCTBAPUBAE jep, YKOJIHMKO OKPUBJHCHH HE 3HA
JE3WK TIOCTYTKA MJTH MY je TIOTpedaH Tymad, a OBO IPaBO My ce€ YCKpaTH, Hehe
MOTH JIa OCTBapH HU jeJHO MPaBO U3 KOpIlyca paBa Ha MH(popMHucame, a mTo he
YCIIOBUTH ¥ JIaJbH TOK KPUBUYHOT MOCTyTKa. [ToBpeia nmpaBa OKpUBIbEHOT Ha
TyMauewme U npeBoheme mpeicTaBiba MOBPeAY IpaBa Ha MPaBUYHO cylewme U
CaMHM THM OIpenesbyje 3aKOHUTOCT, OTHOCHO HE3aKOHUTOCT Tipecyne. majyhu
y BUJy HaBEJIIEHO, H3y3eTHO je BaxkHO ycarnaniaBame 3KII ca perynarusom EY
KOja ce OJIHOCH Ha OBO IIPaBo, a TY e MPBEHCTBEHO MUCITH Ha JIUpEeKTHBY O IpaBy
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Ha TyMaueme U NpeBoheme y KpuBnuHoM moctynky u3 2010,%° y k0joj je oBo
npaBo AeTajbHO paspaleHo, 3a pasnuky on 3KII xoju oBo mpaBo, Moxe ce pehu,
pETyJHIIe Ha jefaH OMIITH HA4YHH.

IIpaso na iuymayerse Koje NpONKUCaHO y wiany 2 JlupexTuse noapasymMena:

a) [IpaBo OKPHUBIEEHOT KOjH HE TOBOPH HJIM HE pa3yMe je3uK IMPEIMETHOT KPH-
BUYHOT MOCTYIIKA Ha TyMaua Kojer je oTpeOHo 06e30ennTun 6e3 oajiarama,
TOKOM IIEJIOT IOCTYTIKA 1 TO OJ] HajapaHuje dase, o MPeIUCTPaKHOT MOCTYTI-
Ka, OTHOCHO O] IOJHMIIM]CKOT UCTIUTUBamwa (wiaH 2 ctas | J{upextuse). OBo
npaBo 3KII mponncyje y unany 11 1 unany 87 Koju ce 0JHOCH Ha caclyIa-
e MPEKO TyMaua WiM MPEBOAMOLA, a CXOAHA IPUMEHA OBUX MpaBuia ce
OITHOCH W Ha NCIIUTHBAkE CBEMIOKA IpeaBUleHO y uwiaHy 98 craB 6.

b) I[IpaBo Ha Tymaueme u3mel)y OKpUBIHEHOT U HBETOBOT OpaHHOLA KOjH CE U~
PEKTHO THYY CBUX CaciIylllarma WM pacrpaBa y MOCTYIKY, MTOAHOMIIEHA
xKayde Wik APYTHX 3aXTeBa y NOCTYNKYy (4iaH 2 ctaB 2 {upektuse). Tako-
he, 1 oBo mpaBo je mpenpuheno u 'y wiany 11 u 87 3KIIL.

¢) [IpaBo Ha Tymauewe koje (13 ctaBa 1 u 2 unana 7 JlupekTuse) ykibyuyje
oaroBapajyhy momMoh munmmMa ca CIIyIIHAM HIH TOBOPHUM CMETHh-ama, a IITo
je npeasuheno u'y 3KII (unan 11, wian 87 u unan 98 craB 6 Koju ce OAHOCU
Ha cBenmoke). Ty je moTpeOHO mctahm ma je Hamr 3aKOHOIaBaIl OBO MIPAaBO
IMpe nocTaBuo of JupeKTrBe jep OHO MpHIaaa He caMo TIIYBHM U HEMHM
TUIHAMa, Beh U ClenuM JuIuMa.

d) OGaBe3y npkaBe na 00e30enu yBoheme MoCcTyIKa HIIM MEXaHU3Ma KOjHM
ce yTBphyje ma 11 OKpUBIHCHU TOBOPH HJIU pa3yMe je3uK KPUBHUHOT TIO-
CTyTNKa | Ja 71 My Tpeba momoh Tymaua (craB 4 Jlupekruse). Maxo je oBo
OTIpaBIIaHO J1a OU ce M30eryia eBeHTya Ha 3JI0yIoTpeda Ol CTpaHe OKPUBJbE-
HOT U J1a OM ce ca M3BEeCHOLINy MOTJIO YTBPAUTH J1a JIX OKPUBJHEHOM Y KOH-
KPETHOM CITy4ajy 3aucTa Tpebda oBoO MmpaBo 00e30ennTH, yBoleme moceOHor
MOCTYTIKA, OJHOCHO MEXaHH3Ma OU caMO OTyTOBJIAYMIIO ocTynak. CacBUM
j€ OTIpaB/IaHO MPETIIOCTABUTH J]a OBY IIPOIIEHY KBAJIUTETHO MOYKE JIa U3BPIITU
OpraH MOCTYIKa Y 3aBUCHOCTH Of (ha3e MocTynka (MoJuIHja, TYKUIALITBO
WJTU Cy[T) , OMHOCHO Ja TIPOIIEHN Ha OCHOBY CIIOOOHOT YBEpEHa 1a JIN OKPH-
BJbCHH pa3yMe je3UK MOCTYNKa U J1a U My Tpeba 00e30enuTu Tymada y
KOHKPETHOM clTy4ajy. OBa mpolieHa ce BpIIH Beh TOKOM MpBOT TIOydaBama
OKpHUBJbEHOT 0 BeroBuM npasuma. Y 3KII nako nHema npegsuljeHor noceod-
HOT MEXaHW3Ma, OPTaH MMOCTYIIKA TO CBAKaKO YMHHU Beh MPHIMKOM JaBarmba
MOyKe, OAHOCHO caciyuiama (uiad 11 u unan 87).

¢) [IpaBo OKpUBILEHOT J1a OCTIOPH OJUTYKY O TOME J1a TyMauermhe HHje IOTPeOHO,
OZTHOCHO YKOJIMKO je TyMadewme oMoryheHo, 1a uma npaBo Ha MpPaBHU JIEK

2 Directive 2010/64/EU of the European Parliament and of the Council of 20 October 2010
on the right to interpretation and translation in criminal proceedings (OJ L 280, 26.10.2010)
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300T HEKBAJIMTETHOT TYMadema jep ce TUME HapyIIaBa MPaBUIHOCT OCTYTI-

Ka (craB 5 JlupexTuBe), Kao U Mpaso, Ja MpeMa noTpedH, MoKe Ja ce KOpH-

CTH BHEO KoH(EepeHIINjCKa Be3a, Tene(OH WM HHTEPHET, OCUM aKO je JTUI-

HO MPHUCYCTBO TyMaya HEOMXOAHO Pajyl 3alITHTE MPAaBUYHOCTH MOCTYIKA

(craB 6 [IupexTtune). OBa mpasa aucy npeasuhena 3KII, 36or gera je mo-

TpeOHO UCTa MPEABUACTH paay ycariamaBama ca JJupeKTHBOM.

Waxo JlupexTnBa y uiany 2 cTaB 8 ToBOpH 0 00e30¢ehemy kBaauTera Tyma-
4ema, OBO je Koa Hac 00e30el)eHo Ha Taj HauMH WITO ce TyMadyH MOCTaBJbajy ca
CIMCKA CTATHUX CYJICKHX TyMaya U MPEBOAUOIA KOje BOAU PECOPHO MUHHUCTAP-
cTBO. [IpaBUITHUKOM O CTAJTHUM CyACKHM TyMadnma’’ mpommucyje ce mocTymak
3a TTOCTaBJBEHE U Pa3pelierhe CTATHUX CYJACKHX TyMada — CTaJTHUX CYJICKHX
MPEBOMIIANA U CTAIIHUX CYACKHX TyMaua 3HAKOBa CJICMUX, ITyBUX UM HEMUX
numna u onpehyje BucnHa Harpame 3a BUXoB pan (dnad 1). OHO mTo je moceOHo
Ba)XHO UcTahy jecTe MponucaHa MpoBepa OCocoObEHOCTH KaHIuAaTa ITO IPo-
Bepapa noceOHa KOMHUCH]a Koja je popMHUpaHa O CTpaHe MUHUCTPA HAJICKHOT
3a nmpasocylhe, Koju 1 TOHOCH OMJIYKY O MOCTaBJbey MpeBorona y GopMHu pe-
mema (ana 4 u 5 [IpaBunanka). byayhm ga ce Ha TymMade 1 mpeBOIHOIIEe CXOITHO
npuMemyjy oapende Koje ce ogHoce Ha Bemrtake (uwiaH 87 ctas 4 3KII), mpeso-
TAJIAIl Mopa OWTH JIMIIE KOje pacrojia)e MOTPEOHMM ITO3HABAHEM je3MKa ca Kora
¥ Ha KOju ce mpeBoan.’!

Ilpaso na iipesohere Koje je Tponucano y wWiany 3 JIupekTuBe OMHOCH Ce
Ha nipeBoheme OuTHux gokymeHara. Mako 3KI1 y wiany 11 craB 3 naje oBo mpaBo
HAa jeJjaH yOIIITeH Ha4lH, Kao MPaBo Ha IMpeBoleme HcrpaBa M IPYTor MUCAHOT
JIOKa3HOT MaTepHjajia, HOTPeOHO je OBO MUTAKE YPEAUTH MPELU3HU]E Y CMUCITY
Jla c€ eKCIUTMIIUTHO OPEAH KOjH Cy TO JOKYMEHTH, Ha IIPUMEP, OTYKE O JIHIIa-
Bamy ci10001e, Hapenoe o cripoBohery ucTpare, ONTYXKHUX akaTa, I03UBa, Mpe-
cyze, OMHOCHO peliema Koje oarosapa mnpecyau u apyro. Ha oBaj HaunH Ou ce
n3Bpuunio ycarnamasame 3KII ca HaBeneHom JupekTuBom (unan 3 ctas 1-4).

JupexTnBa mpomnucyje 1 MpaBo OKPHUBJHEHOT Ha MPaBHU JIEK TPOTHUB OJITY-
Ka KOjoM je yTBpl)eHO /a HHje MOTPEeOHO MPEBECTH HEKE JOKYMEHTE HIIU BbUXOBE
TIEJIOBE, a aKo je mpeBoheme omoryheHo, 1a mMajy MoryhHOCT 1a u3jaBe skanoy 300r
TOra IITO KBAJIUTET MpeBol)era Huje TakaB 1a 00e30ehyje mpaBUuHOCT MOCTYTI-
ka. OBme Tpeba uctahu na je Takohe moTpedbHO U eKITUIUTHO ypenutn y 3KIT u
OorpaHHyYaBame MpaBa Ha IpeBolerbe JOKyMeHaTa y THcaHoj GOpMH y CMUCITY Ja
ce He PEeBOoJIe OHU JIEIOBH HABEACHUX JIOKyMEHaTa KOji HHACY O] 3Ha4aja 3a pas-
yMeBame KPUBUYHOT JIesla 32 KOje ce OKPUBJHEHOM CTaBJba Ha TepeT. HapasHo,
npeBol)erme OBUX MOKYMeHaTa y mrcaHoj ¢hopMu Tpeba ma Oyae CynchuInjapHo

30 Cnyx6enu rmacauk PC”, 6p. 35/2010, 80/2016 u 7/2017.
31 Mnuh T1L.T, Majuh M, Bessaucku C, Tpeutwbes A, Komeniuap 3akoHuxa 0 KpuguuHom io-
CULYTIKY, gesellio UsMereHo U goilyrbeHo uzgare, beorpan 2016, 109.
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IIpaBo, OMHOCHO TIPBO je TOTPEOHO Aa C€ OKPUBIHEHH MU3jaCHU J1a JI JKeTTH YMECTO
MUCaHOT TIPEBO/IA, YCMEHU MTPEBOJ MJIM YCMEHH CakeTak, unMe he ce 06e30enuTu
MpaBUYaH MocTymnak. BayXHO je 1a onpuIame o1 OBOT IpaBa Mopa Aa Oy/ie HeJ[BO-
CMHMCIICHO U TOOPOBOJBHO, 1aTO HAKOH HITO je OKPUBJHEHH IPETXOIHO AOOHO MpaB-
HU CaBeT WJIH je Ha IPYTH HAYMH yTO3HAT ca ITOCeqUIaMa OJ[pHIIakha OBOT ITPaBa.

[IpeBoheme Mopa ia Oyje KBaIUTETHO, a MeXxaHu3aM 00e30ehema kBanuTera
MpeBozia ce MoKe IMOCTHNY Ha pa3He HadYMHe, Kao Ha TIPUMED Ja Ce KOPHUCTE YBEK
JIBa ITPEBOIMOIIA UCTOBPEMEHO U JIa 110 TIOTPEOH HCIIPaBIbajy jeaH IPYTOr, U J1a
ce IpeBoljerse y MoCTYNKY CHUMA (ayano-Buaeo) u apyro.3? Y 3KII ksanureT mpe-
Bohema ce 00e30el)yje Ha Taj HAYWH IITO Ce 3a MPEBOAKOLIA UMEHY]e JIUIIE Ca CITU-
CKa CTATHUX CYJCKHX TyMada M MPEeBOJHUOIA KOje BOIH PECOPHO MUHUCTAPCTBO.

VY mornexy TpomkoBa Tymadewa u npesohema, 3KII y unany 261 cras 5
MIPOTHCY]je 1a ce TPOIIKOBH MpeBohema U TyMadema, Kao U TPOIIKOBH O0paHe
CHUPOMAIITHOT OKpuBJheHOT Hehe HarmahuBaTy off TUIla Koja Cy 1Mo oapeadama
3akoHMKa JTyHa J]a HAKHA/Ie TPOIIKOBE KPUBUYHOT MOCTYTKa, YNME CE MOXKE
cMaTpaTH Ja je ycarjanieH ca uiaHom 4 Jlupektuse.

4. 3AKJbYUHA PASMATPABA

[IpekorpaHuuHE KPUMUHAIUTET MOJAKO ajll CUTYPHO mpey3nuMa Bojaehe
MecTo Meljy TTojaBHUM OONHITMMa KPIMUHATUTETA M CAMUM THM Y TIPaKCH HaJl-
JISKHUX OpraHa 3a cy30ujambe KpUMHHAIUTETAa jacHO TToKasyje noctojehe cnado-
CTH PEryJaTHBE U CUCTEMa, K0 M BEJIMKE JANUCIIApUTETE Kaja je y MUTAmY pery-
JIaTHBa KOja ce OJJHOCH Ha ITPaBa OCYMILHUEHOT, OJJHOCHO OKpHBJbEHOT Jinia. OBO
je moceOHO amapMaHTHO ca CTAaHOBHUIIITAa Mel)yHapOIHUX CTaHIapAa Mpasa, Kao u
MOIITOBaka OCHOBHKMX Havesia MOCTYIIKA, IPBEHCTBEHO Hauena ne bis in idem, Ha
IITa yKa3yje M cyJcka rmpakca EBporickor cy/a 3a jey/cKa rpasa, ajii ¥ IpUHIIH-
na Koje cy 0OCHOB MeljyHaponHe mpaBHe MoMOhH y KpUBHYHUM CTBapuMa, IPBEH-
CTBEHO y3ajaMHOT TIOBEepema 1 MpHU3HaBama oxiyka. HaBeneHo je Hy>KHO CTBO-
PHJIIO CBECT O HEOITXOAHOCTH XapMOHHU3aIUje, OJHOCHO YjeHaYaBamba MPOIEeCHUX
IpaBuUIIa, IPBEHCTBEHO IIPaBa OCYMILHUYECHOT, OJJHOCHO OKPHBJHEHOT JIMLA H TO-
TpeOy 3a HacTajaleM HOBUX 00JIMKa Mel)yHapo/He npaBHe MOMONH Yy KpUBHYHUM
CTBapHMa, OMHOCHO HOBHX HHCTPyMEHATa MPEKOTPAaHUIHE Capaibe.

[pensior Ypenbe o ycrynamwy KpUBHYHOT MOCTYIIKA 33 CBa KPUBUYHA JIeia
TOJT POTTMCAaHUM YCJIOBHMa U y3 o0e30el)eme mpaBa OCyMBHYEHHUX, OJHOCHO

32 Bugeru: Kotzurek M, Directive 2010/64/EU on translation and interpretation services in
criminal proceedings: A new quality seal or a missed opportunity? On its implementation in Ger-
many, Poland and Spain,

https://eucrim.eu/articles/directive-201064eu-on-translation-and-interpretation-services-in-
criminal-proceedings-a-new-quality-seal-or-a-missed-opportunity/
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OKPHUBJBEHUX, Ka0 MITO je Ha MPUMEp MPaBO Ha MPABHO CPEJCTBO y BE3U ca OfI-
JIYKOM O YCTYIamy, OJHOCHO HEYCTYIalky KPUBUYHOT MTOCTYIKA, IPEICTaBIba
HECYMIHHBO BEJIMKH UCKOpaK y ToM mpaBily. OBakBy MOTYRHOCT J1a ce yCIOCTaBH
no0pa perynartuBa y MpeKorpaHUYHO] capajiibi Tpeba MPUXBATUTH, alld TO HY-
’KHO 3axTeBa yckyajuBame ca eBpOIICKUM CTaHIapArMa JbYICKUX TPpaBa Kako Ou
ce 00e30enno nmpaBuyaH nocrymnak. [Ipemior npencraBsba cacBUM 100y MOJIa3HY
OCHOBY 32 €(pHKacHO Cy30Hjarbe KpUMHUHAINTETA, KA0 U MO TOBALE ITPaBa OCyM-
EUYCHOT, OJIHOCHO OKPHBJHEHOT JIMIA U OCHOBHUX IMPUHIIAIA KPUBHYHOT TIO-
cTynKa u Meh)yHapolHe capa e Y KpHBUYHUM CTBApHMA.

Y KOHTEKCTY HaBe/ieHe TPoOIeMaTHKE, KPUBUYHO IIPOIIECHO 3aKOHOIaBCTBO
Perry6ninke CpOuje je moTpeOHO ycariacuTh ca Bakehum qupekTuBaMa u Jpyrum
peneBatauM mponucuMa EY koje ce oHOCE Ha TIpaBa OCYMEHUEHOT, OJJHOCHO
OKPUBJHCHOT JIMIIA, IPBEHCTBEHO MTPpaBa Ha HH(pOpMUCake U IIPaBa Ha TIpeBohemhe
U TyMadewe, yuMe he ce 00e30euTH HajBUIIN CTAHApu [IpaBa OBUX JIUIA Y
MPaBUYHOM KPHBHYHOM IOCTYIIKY, KA0 U eprKacHa MpeKorpaHuYHa capajmba y
KPUBUYHHUM CTBapuMa.
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Rights of the Accused Person in Criminal Proceedings
and Cross-Border Cooperation

Abstract: The modern trends of life and work “without borders” result in
an increase in cross-border crime, which also affects the increase in the number
of criminal proceedings in which there is a need for the cooperation of competent
authorities from several countries. In these cases, the high standard of rights of
accused persons reached in Europe imposes the need for harmonization of
regulations, primarily those related to the most important rights of the suspect or
accused person, such as the right to information and the right to interpretation
and translation. In the European Union, after the adoption of the Resolution on
the road map for strengthening the procedural rights of accused persons in
criminal proceedings (adopted by the Council in 2009) and since then several
other directives and decisions relevant to this issue, a lot of time has passed, and
various procedural solutions in states still exist, which is why it is necessary to
further develop and harmonize these rules so as not to call into question the basic
principles of international legal assistance in criminal matters, primarily the
principle of mutual trust and the principle of mutual recognition of decisions. A
significant step in the further development of cross-border cooperation in criminal
matters at the level of the European Union is the proposal of the Regulation of
the European Parliament and the Council on the transfer of criminal proceedings,
from 2023, in relation to which the need for a firm and explicit establishment of
the standard of the defendant’s rights has already been highlighted by the
professional public. Solutions that are not fully harmonized with the European
Union regulations related to the rights of the accused person, which are also
important for cross-border cooperation. In the paper, the authors deal with the
analysis of the rights of accused persons in the relevant directives of the European
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Union and the rights given to them in the Code of Criminal Procedure of the
Republic of Serbia, primarily the right to information and the right to interpretation
and translation.

Keywords: suspect, defendant, defense attorney, criminal proceedings, cross-
border cooperation.
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