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YIIOTPEBA BATPEHOI' OPYIKJA ITPEMA
OCYBEHOM VY CJIIYYAJY BEKCTBA

Canceiniak: Yioiupeba saiupenol opyicja je najiiedca mepe upumnyge Koja
Modice ga ce yiloiupebu tipema ocyhernom nuyy. Basicehum tipoiiucuma kojuma ce
ypehyje uzspuierve KpusuuHuUX cankyuja upegeuha ce u yiowpeoa oge mepe upu-
Hyge. Ipegmeiu tiasxcrve ayiopa je yiiotupeba samperol opyicja ipema ocyherom
JUYY Y CAYUAfy OeKCiiea u3 Ka3HeHol 3a60gd Uil UpuIuKom ciposohera. Ayimopu
YKa3yjy tipe ceela Ha o Ko U Hog KOjuM YCI08UMA MOXce ga YIotupeOu 8aiupeHo
opyacje upema ocyhenom nuyy. Baosicehe upoiiuce Kpuiliuuky aHaiu3upajy u yka-
3Yjy Ha godpa u 1owa pewerva y tioliegy yiompeba eaiuperol opyoicja. Ayuiopu
gajy de lege ferenda pewersa.

Kayune peuu: ocyhenu, 6excitigo, amipeHo opyaicje, KA3HeHU 3d604.

VBOJI

IMonoskaj ocyheHnx ria Koju Ka3Hy 3aTBOpa U3IPKaBajy y Ka3HOM 3aBOLY!
ypebyje ce nmpe cBera 3akoHUMa KOJUM C€ PETYIIHIIE U3BPIICHE KPUBUIHHUX CAHK-

" Paj je HacTao Kao pesynrar pajaa Ha [Ipojekry ,,IIpaBHa TpaJuIiKja ¥ HOBH IPABHK H3230-
Bu“, unju Hocwmian je [lpaBuu paxynrer y HoBom Cany, Yausepsurer y HoBom Cany.

! AyTopu y paxy KOPHCTE Ha3UB KA3HEeHU 3a60g 3a CBE 3aBOJE y KOjuMa ocylheHa auua us-
JpkaBajy Ka3Hy 3aTBopa — uMajyhu y Buy Ypendy o OCHUBamY 3aBOJA 33 H3BPILICHE KPUBUYHUX
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IIMja aJIi ¥ MHOTOOPOjHUM ITOA3aKOHCKUM akThMa. > Kasa ce Kake mojioxKaj ocy-
heHux JrIla MUCITHU ce TIPe CBEra Ha HhIXOBa IpaBa U 00aBe3e 3a BpeMe U3JpiKa-
Bama KasHe 3atBopa. OcyleHu 3a BpeMe n3JipikaBama Ka3He 3aTBopa Mopa Jia ce
BJaJa y CKJIaJy ca BakehuM MmpomucuMa Kao v ca HaJlo3uMa CllyKOeHuX Jinla.>
AKo ce ocyljeHU He BiaJia Ha TaKaB HAYMH IIPeMa BbeMy MOTY Jia ce yrnoTpebe
Mepe paau ofpKaBama peaa u 6ezdennoctu. OcyheHu Koju HapylLIaBa AUCIU-
TUTHHY 32 BpeMe M3/IpKaBama KazHe KaXmhaBa ce JTUCIUILIMHCKHU TIOJ YCIIOBOM
Jla Ce HEroBa pPajikha MOXKe KBAIM(UKOBATH K0 JAKIIH WM TEKHU TUCIUILTUHCKU
npectym. He Tpeba 3a6opaButn Ha oapendy y KpuBruunoM 3aKOHUKY? KOjoM je
MPOITUCAHO J1a aKO OCyl)eHH 3a Bpeme H3/IprKaBama Ka3He 3aTBOpa yUUHU KPUBUY-
HO JIeJIO 3a KOje 3aKOH IPONHNCYje HOBYAHY Ka3HY FIIH Ka3HY 3aTBOpa IO jeaHe
roauHe, Kazuuhe ce TUCIUTUINHCKH.

BekcTBo U3 3aTBOpa npeMa BaxkehuM nmponucruMa je KaKmbHBO. bekcTBO Mo-
JKe J1a ce KBATU(HUKYje Ka0 KPUBUYHO JIEJI0 WIIA Ka0 TEXU JTUCIUILIUHCKH Tpe-
cryn. KpuBHYHIM 3aKOHUKOM ce y Wiany 339 npomwcyje KpUBUYHO €10 OEKCTBO
n omoryhaBame OeKCTBa JTUIa JUIICHOT ¢JI000/€e, 0K c€ 3aKOHOM O M3BPIICHY
KPUBUYHHX CAHKIIM]jA Yy WiaHy 157 Kao TexW JUCIUTUTMHCKH IPECTYT peaBulha
OCKCTBO WJIM TIOKYIIIaj OEKCTBA U3 Ka3HeHOT 3aBoja. Jla mu he ce OexcTBO U3 Ka-
3HEHOT 3aB0JIa KBATH()UKOBATH KA0 KPUBHYHO JIENO UITH JUCIIHITIIHHCKHY TPECTY I
3aBHCH IIPE CBEra O TOr'a J1a JI je ocyl)eHn MpUIMKOM OEKCTBa yIoTpeOno cuiry
WJIH TIPETHBY mTpeMa HekoM Juiy.® TTox ompehennM ycimoBuma, y ciaydajy 6eKcTBa
ocyheHHKa npemMa lemMy ce MoXKe yIOTPEOUTH U BaTPEHO OpyXkje y LUJbY cIipe-
yaBama OEKCTBa.

Ha camom mouetky pana Ouhe peun o Tome ko 00e30ehyje kazHeHe 3aBoje
y Pemry6numm CpOuju, a TO je BaXXHO W3 pasjora a Ou ce BUIETO KO MOXe Ja
ynoTpeOHU BaTpeHO opyKje mpema ocyhenom nuiy. 3aTum he ce ykpaTko yka-
3aTH Ha Mepe MPUHY/JIE Koje ce MOTY MPUMEHHTH rpeMa ocyhennm nunuma. Kana
je ped o ynoTpeOu BaTpeHOr opyKja mpBo he ce mpeaovyuTH Kajaa je ynorpeda
Moryha y cirydajy 6ekcTBa ocylheHmKa IpUINKOM CIIpOBOl)erha, a 3aTHM U TIPUITH-

cankuuja y Penyonunu Cpouju, Cryorcoenu inacnux PC, 6p. 20 ox 10. mapta 2006, 89 ox 2. HOBeM-
6pa 2009, 32 ox 14. maja 2010, 53 ox 20. jyna 2011, 11 ox 17. pebpyapa 2017, 13 on 4. pebpyapa 2022.

2 O nonoxajy ocyhenux nuua sua. Dorde Ignjatovié, Pravo izvrSenja krivicnih sankcija, Beo-
grad, 2006, 142-143; Emir Corovi¢, Sistem krivicnih sankcija Republike Srbije, Novi Pazar, 2015, 96-99.

3 Bug. uin. 141 cr. 1 3akoHa 0 W3BpIuehy KPUBUUHUX caHkuuja, Cruyorcoenu inachux PC, 6poj 55
oxn 23. maja 2014, 35 ox 21. maja 2019. (y nassem texcty u 3UKC).

4 Kpununu 3akoHuk, Cryocoenu tracnux PC, 6p. 85 o1 6. oktobpa 2005, 88 o 14. okro6pa
2005 — ucnpaska, 107 ox 2. neem6pa 2005 — ucnpaska, 72 ox 3. cenrem6pa 2009, 111 ox 29. me-
uemoOpa 2009, 121 ox 24. neuem6bpa 2012, 104 ox 27. HoBemOpa 2013, 108 ox 10. okTobpa 2014, 94
on 24. nvoemOpa 2016, 35 ox 21. maja 2019. (y naseem Tekcty u K3).

5 Bupa. wi. 62 cr. 3 K3.

6 JlerasbHO 0 OEKCTBY 13 3aTBOpa Bujl. iBan Muuih, BekcTBo 13 3aTBOpa — KPUBHUYHO JIEIIO HITH
JUCHUIUTHHCKH nipectyn?, 36oprux pagosa [pasnol gaxyniueiia’y Hosom Cagy, 6p. 3/2017, 813—823.
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KOM OEKCTBa M3 Ka3HEHOT 3aBona. imajyhm y Buny na ce Ha onpeleHy kaTeropujy
ocyheHuka npuMersyje 1 3aKOH 0 H3BPILICHY Ka3He 3aTBOpa 3a KPUBUYHA Jiejia Opra-
HU30BaHOT KPUMMHAJA' HA Kpajy pajaa Ouhe pedn o yrmoTpedu BaTpeHOT opyxKja
y clly4ajy BHXOBOT' OSKCTBA.

1. KO OBE3BEDBYJE KA3HEHE 3ABO/IE ¥V PEITYBJIMIIY CPBUIN?

Kana ce roBopu o ynoTpeOu BaTpeHOr Opy»Kja pema ocyheHoM JuIry 1o-
TpeOHO je 11a ce IPETXOIHO BUIU KO MOXKE J]a yIOTpeOu opykje mpema iuma. C THM
y Be3H, BaXKHO je Jla Ce BUJIU KO 0bezbehyje kazHeHe 3aBojie y PenyOnuiu Cpouju
1 KO cilposogu ocylhena nmuta, jep camo nuia koja 06e30el)yjy 3aTBope 1 cripoBoie
ocyhena nuua Mory npema wHMa fa ynoTpedsbaBajy cpeacTBa NpuHy/Ie.

Kasnene 3aBone y Hamoj npxxaBu 00e36el)yje Cryowcoa 3a 0obezbeherpe  oHA
je 3ay’KeHa 3a oJipykaBamba pena u 6e30eqnoctu. Ciryx0a 3a o0e30eheme je jen-
Ha oJ1 ciTy 01 y ka3ueHuM 3aBoauma.’ Ciryx0ba 3a 06e30eljeme, Kao jemnHCTBeHA
dopmaiija Ypase 3a U3BpIICHE KPUBUYHUX CaHKI[Uja, cTapa ce 0 0e30e1HoCTH
JbY/IM ¥ UMOBHHE Y 3aBOJY, Ciipogogu ocyl)eHa U MPUTBOpPEHA JTHIIA, YUSCTBYjE Y
yTBphHBamwy U CpoBOhemy IMporpama NocTynama npemMa ocyhenom u obaBspa
npyre nociose oapelene 3akonom.’ [pumanuuim cinyxoe 3a o6e3belheme cy
YHU(QOPMHUCAHU U HAOPY KaHH ¥ UMajy TIPaBo J1a yrnoTpede Mepe MpuHyae peMa
ocyhenuM u mpuTBopeHNM nunuma. OHK MOTy Aa ynorpebde BaTpeHO OpyKje
caMo KaJia cy 3a TO HCIYHEHU YCIIOBH KOjU Cy MPONUCAaHU BaskehnM mponucuma
KojuMa ce ypehyje u3Bpiiemhe KpUBHIHUX CaHKIIH]a.

3aKOHOM 0 U3BpIICHY KPUBUYHUX CAHKIIM]jA TPOIHCYje CE U jeaH U3y3eiuax
y morsieny ooe30elema ka3HeHNX 3aBofia ¥ cripoBolema ocyhenux nuima. Hanme,
MOJIHIIMja MOKe OUTH YKJbYUeHa y OfpiKaBambe peia u 0e30eHOCTH y 3aBOIuMa,
Kao W MPHJIMKOM CITPOBOlea JTUIa JINIMEHUX cII000/Ie, Y CKIIay ca IOCeOHNM
criopasyMoM u3Mel)y MUHHUCTpa HaJIeXKHOT 3a IOCIIOBe MpaBocyha u MUHHCTpa
HAaJJIOKHOT 32 YHYTpalibe nociiose.'’ buio 61 ornpasiaHo J1a MOIHIHjA YYECTBYje
y ofiprKaBamy pena u 0e30eIHOCTH Ka/ia je ped 0 Ka3HEHUM 3aBOAMMA Cillpolol pe-
JrcuMa WY KaJia je IOTpeOHo Ja ce HapyIeH! pea u 0e30€THOCT y ’lhiMa TIOHOBO
ycnocTaBe. Tako Ou Ha mpuMep OUJIO OIPABIAHO JIa CE aHTaXYyje MOJHUIM]ja aKO
je momuto Ao moOyHe y ka3HeHOM 3aBofy. Kana je ped o cipoBohemy ocyheHnx

7 3aKOH 0 M3BpIICHY Ka3HE 3aTBOpPA 38 KPUBHYHA Jiela OpraHU30BaHOT KpuMuHaia, Cryocoe-
nu tracnux PC, 6p. 72 ox 3. cenrem6pa 2009, 101 ox 29. nenemdpa 2010. (y masbem texcty u 3K3).

8V 3aBopuma Mory niocrojaru ciezehe ciysxkbe: 1) ciayx6a 3a Tpetman; 2) ciryx0a 3a 06e3-
oeheme; 3) cmyxba 3a 00yKy U ynonubaBame; 4) ciryk0a 3a 3ApaBCTBEHY 3aIITUTY; 5) cayk0a 3a
ommrre mocnose. Bun. wi. 19 3UKC.

. 21 cr. 1 BUKC.

10, 155 cr. 2 3UKC.

339



Hparuma C. Ipaxuh, UBan 1. Munuh, Vioiupeba saiupenot opyaicja ipema ocyheronm... (337-351)

JAIa Ouo O OmpaBIaHO /1a y TOME YUECTBY]€ IOJIUITH]ja YKOIHMKO C€ CITPOBOIU
JIUIIE JTUIICHO ¢1000/1e (0Cy)eHO NI MPUTBOPEHO) a IMOCTOjH BUCOK CTEICH Olla-
CHOCTHU OJ1 0€KCTBA WJIW O MOKYIIaja IPyTUX JIUMA Ja 0CI000/e JIUIE Koje ce
crpoBonu. Jlakie, Ulak ce MONHIIMja aHTaxyje n3y3eTHo. buiio Ou noruvHo aa
y TOM CIy4ajy, y MOrJIeay MOCTyIama MpeMa ocyfenum auyuma a npe cBera y
noraeny ynorpede Mepa npuHyze, Mojiuiyja UMa OHa oBjIalhema Koja uMajy u
TIPUTIATHAUITN CITYKOe 3a 00e30eheme.

2. PA3JIO3U 3A YIIOTPEBY MEPA ITPUHYIE

Ocyhena nuiy 3a Bpeme U3ap)kaBamba Ka3He 3aTBOpa Ay’KHA Cy Ja ce IoHa-
majy y cKkiany ca BakehuM mpomucuMma Koja ce Ha muXx npumemyjy.!! Ox tux
MPOITHCa CBAKAKO je Haj3HA4YajHUji 3aKOH O W3BPIICHY KPUBUYHUX CAaHKIIH]a aJIH
1 MOJ3aKOHCKHY aKTH KOjU Cy Ha OCHOBY H-era JOHeTH. M3Bplemne ka3zHe 3aTBopa
craza y o0acT KpUBUYHOT U3BPIIHOT MpaBa.'? YKoInKo ocyl)eHu mpekpum ofi-
peheHo mpaBmIIoO MOHAIIAKkA, TAKBO KPIICHE Ce AUCIUILTHHCKH Kaxmbasa.'3 ITpo-
THB OCyh)eHUKa ce BOAM IHUCIUITIIMHCKH MOCTYTAK U TOCTOjH MOTYhHOCT 1a My
ce U3peKHe oAroBapajyha gucuumminHcka Mepa.

MebhyTtum, pe Hero mTo ce ocyheHn TUCITUTUTMHCKY Ka3HH, Y oapehernm
Clly4ajeBIMa MOTPEOHO je mpemMa lbeMy IPUMEHUTH Mepe ipuryge. Mepe puHy-
e peMa ocyh)eHoOM ce MOTy IPUMEHUTH CaMo Ka/ia j€ HEOITXOIHO J1a Ce CIIPEUH:
1) 6ekcTBO ocyheHor; 2) Gu3MYKK Hamag Ha APYTO JUIE; 3) HAHOIICHE OBPE/e
Ipyrom nuiy; 4) camonioBpehuBame; 5) mpoy3poKoBame 3HATHE MaTepHjaTHe
mrrete; 6) akTHBaH M TacKBaH oTiop ocyhenor.'

2.1. Mepe npunyae npema ocyhenum Junuma

3aKOH O W3BpILIEHY KPUBUYHUX CAHKIIM]ja MPOIHUCYje 1a ce mpeMa ocyhenom
MOTY IPUMEHHTH Mepe tipunyge. CMaTpaMo Jia HUje OIpaBIaHo Jia ce TOBOPH O

1 JlumaBarmem cioboje, ocyheHa uia cyouasajy ce ca MHOTOOPOjHHM JIeTIpUBALjamMa 1
(dpycTpannjama, ITO TOBOJH J0 CTBaparma mocedHe ncuxosonke armocdepe y ocyheHnukoj 3a-
jennnnu. Muomupa Kocruh, lapko Jumoscku, Ocyhenunuke 6anne y CjennmbeHnM AMEpHUKIM
HpxaBama, 360opruk pagosa Ilpasnol axynieiia y Huwy, 6p. 65/2013, 220.

12 3npasko ['pyjuh, MUan Musuh, [IpaBa nuia ocyheHux Ha Ka3Hy 3aTBOpa y KPUBUYHOM
W3BPIIHOM 3aKOHOAAaBCTBY PemyOiinke Cpbuje, 300pHUK pajioBa ,,/[sageceiu ioguna Jlejiionckol
mupognoi ciiopazyma’’, Ucrouno Capajeso, 2017, 815.

13 O muCHMIUTHHCKOM KaXbaBamwy ocyhennx muna Bua. Msan Munuh, {apko JIHMOBCKH,
KaxmaBame ocyheHnX nuna — IUCHUILUIMHCKE Mepe, 300pnuk pagosa Ilpasnol ¢axyniveiua y
Hosom Cagy, 6p. 1/2016, 219-231; Aparuma pakuh, UBan Munuh, YTBphuBame uctune y nu-
CIUIIJIMHCKOM MOCTYTIKY KOjU c€ BOJH NMPOTUB ocyheHor 3a Bpeme u3aAp)kaBama Ka3He 3aTBOPa,
36opnux pagosa Ipasnot ¢paxyniueiia y Hosom Cagy, 6p. 2/2016, 475-49.

14 By, un. 142 3UKC.
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Mepama pHHYIe, Beh je ucrpaBHUje TOBOPUTH 0 cpegciusuma tpuryge.’® Tipema
ocyheHoM JHIy MOTy ce yIoTpeOUTH caMo OHE Mepe MPUHY/E KOje CY 3aKOHOM
no3Bosbere. I[pema 3UKC-y mepe ipunyze cy:'¢ 1) ynmorpeba ¢pusnuxe cHare; 2)
Be3MBame; 3) U3Bajame; 4) ynorpeda ryMeHe naiuile; 5) ynorpeda mMpKoBa ca
BoZIOM; 6) ymoTpeba XeMHjCKUX CpeACTaBa; 7) yrmoTpebda eIeKTpOMarHeTHIX
(EIEKTPOHMYHUX) HECMPTOHOCHHX CPEJICTaBa; 8) ynorpeda akyCTUYKO-ONTHUKHIX
HECMPTOHOCHHX CPEIICTaBa; 9) yrmoTpeda KHHETHIKUX HECMPTOHOCHHUX CPEIICTABa;
10) ymotpeba BarpeHor opykja.'” Crucak mepa tipunyge KOju ce MOXKE MPUMEHHU-
TH IpeMa ocyheHrM JTHIMa Hije 3aHeMapJbuB, a Koja he ce Mepe mpuHyie mpumMe-
HUTH 3aBUCH 0] ogpeherux oxoanociiu. OCHOBHO je IPaBHJIO Ja Ce IPUMEIbyje OHa
Mepe Koja je Hajomaska 3a ocyheno swure.'® Iojeaune Mepe pHHY Ie MOKE TPUTIAI-
HUK CITyk0e 3a 00e30eherme 1a MpUMEeHN caMo aKo TO HapeIu YIPaBHUK Ka3HEHOT
3aBoJia — Ha IPUMEP yHOTpeOy IMPKOBa ca BOJIOM H XEMHUJCKUX CpeCcTaBa.

3. YIIOTPEBA BATPEHOI" OPYXJA ITPEMA OCYBEHUM JIMLIUMA

VYnorpeba BaTpeHOT Opy’Kja IpeMa ocyl)eHOM ULy je HajcTpoxa mepa upu-
Hyge. C TUM y BE3H, ONPABJIAHO j€ IITO CE 3aKOHOM alli U MOJ3aKOHCKUM aKTUMa
noce6Ho ypehyje nurtame wene npumere. [Ipunagaunm ciryxo0e 3a 06e30eheme
BaTPEHO OPYIKje MOTY YIIOTPEeOMTH Kao Kpajiby Mepy MpUHYAE, IITO 3Ha4H 1a he
ce OHa YIOTPEOUTH caMo aKo ce IpyruM Mepama He Moxe:!”

1) omOuTH NCTOBPEMEH MITH HETIOCPETHO TIpeACcTojehr TPOTUBIIPABHY HATIA]]
KOJUM ce€ YTpOoKaBa )KMBOT OCyleHOT, 3aM0CICHOT WU APYTOT JINLA 3aTEYEHOT Y
3aBOIY;

2) oneMoryhutu 6eKkcTBO ocyheHor U3 3aBoAa 3aTBOPEHOT MIJIM 3aTBOPEHOT
THTA ca moceOHuM 0b6e30ehemem;

3) oHeMoryhuTu npuJInKoM cripoBohema 6eKCTBO ocyl)eHOT Koju H3/ApKaBa
Ka3Hy 3aTBOpa OJ1 IeCeT FOINHA WIIM TeXKY Ka3HY MM OEKCTBO JIMIa KOME je ozpe-
hen npuTBop?’ 3a KPUBUYHO JIEIIO 32 KOje ce MOxkKe u3pehu Ka3Ha 3aTBOpa MPEKO
JIeCeT rO/INHA.

15V tom cmucity Tpeba pemese y 3SUKC-y H3MEHUTH 10 yrieay Ha 3aKOoH O MOJHIIHjH,
Cyorcoenu inacnux PC, 6p. 6 ox 28. janyapa 2016, 24 on 26. mapta 2018, 87 ox 13. HoBemOpa 2018,
Y IIPOITMCATH JIa Ce IIpeMa OCyl)eHuM JINIMa MOTy IIPUMEHHTH cpegctuea tipunyge. imajyhu y Bu-
1y aktyernHo pememe 3MIKC-a y oBOM pany ce KOpUCTH 3aKOHCKA TEPMHUHOJIOTH]a — Mepe Upumyge.

16 iBan Munuh, O Mepama nipuHyjie ipema ocyheHum nunuma, Jenanaecra mehynaponsa
KoH(epeHuja, Kpusuuno 3akonogasciiso u ipesenyuja kpumunaiuideiia (nopma u iipaxca), Tom
I, Tpebume, 2020, 645-659.

77, 143 cr. 1 3UKC.

18 By, un. 143 c1. 2 3UKC.

19 By, un. 145 3UKC.

20 BarpeHo opyiKje ce MOXKe YIOTPEOUTH 1 IIpeMa IPHUTBOPEHOM JIHILY, Al Y OBOM pajy ce
TOBOPH CaMoO O yIoTpeOu rnpema ocyheHom juiy.
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[TocToju u jemHO OTpaHUYCHE, Tj. 3a0paHa yIoTpeOe BaTPEHOT OpyIKja HaKO
MOCTOjU HEKU O] HABEJICHUX Pas3Jiora, jep ce oHo Hehe ynorpeOuTu ako Ou ce TUMe
030MJBHO YTPO3HMO KMBOT APYIOr JIMIIA.

Jlakne, BaTpeHO OpyxKje ce MOXKe yHOTPEOUTH caMo Jia Ou ce CIIpedrio OeK-
CTBO M J1a OM C€ 3alITUTHO XKUBOT OCYl)EHOT, 3a110CACHOT UJIH JPYTOr JUIla 3aTe-
YEHOT y Ka3HEHOM 3aBOJY.

3.1. Ynorpeba BaTpeHOr opy:Kja y cay4dajy 6excTBa ocyhennka
NPUIKKOM CIIpoBohema

Ocyhena nuia Koja Cy Ha U3ipiKaBary Ka3He 3aTBOpa Y Ka3HCHHM 3aBOJIUMa
MOT'Y C€ CIIPOBOJIUTH TI0 PA3IMYUTHM TIPABHIUM OCHOBHMA Yy HEKH JIPYTH Ka3HEHH
3aBoJl, OONHHMILY, CYJ] WJIH IPYTY ycTaHOBY. Tako je Moryhe na ce ocyhenu y Toky
U3JpKaBarmba Ka3He 3aTBOPa MPEMECTH Y JIPYTH Ka3HEHH 3aBOJ] Ha U3J[PIKABAHE
ka3He 3aTBopa. Moryhe je na ce ocyh)eHn U3 31paBCTBEHUX pasJiora CIPOBOAH Y
CrenujanHy 3aTBOPCKY OOJHUITY WIIH IPYTY OOTHHUITY.

VY Toky Tor cripoBohema Moryhe je aa ocyhenu noderse uiu a nokyia oex-
ctBO. HapaBHo na mpumnagauiy cirykoe 3a o6ezbeleme mpeny3nmajy oapehene
Mepe Kako ocyhenu He Ou Morao 1a u3Bpuu OexkcTBo. Tako ce Ha mpuUMep Npu-
JIUKOM CIIpOBOherba, ocyhenn Moxe Be3aTu.?!

Kaxko Ou npunagauim ciryxoe 3a 00e30eherme 3Hanu Ja i y cltydajy crpo-
Bohema ocyleHor nMajy TpaBo J1a ymoTpede BaTPEeHo OpYKje Y CIIydajy BeroBOr
OeKcTBa y Hanoly 3a clipogoferve ce TakaB MOJATaK U3PUYUTO HABOJU. YKOIUKO
Y HaJIOTy 3a CIIpOBOlerhe TaKaB MOJaTaK HIje HaBeICH IIpeMa ocyheHoM ce y ciTy-
4ajy OEKCTBA He cMe YIIOTPEOUTH BaTPEHO OpYIKje. YKOIMKO ce IpeMa ocyheHom
MOJKE YIIOTPEOUTH BaTPEHO OpyXkje ocyhenu ce mopa ymozoputu Ha Ty Moryh-
HocT. Jlakiie, cymTuHa je 1a ocylheHu 3Ha 1a ce HajcTpoxkKa Mepe IPUHYIE MOXKe
npeMa \eMy IPUMEHUTH Y CITydajy OeKcTBa.

[Moctynak ynotpebe BaTpeHOr opysKja mpema ocyheHoM ULy Mopa OUTH
npenu3Ho ypehen nmajyhu y BUIy 11a je ped 0 HajTeK0j MepH MPUHYIE, YCIIe
qrje IpUMEHe MOXe ocyleHO JIHIIe U a Ce JIHIIH )KUBOTa. >

21 By, . 14 cr. 5 TpaBriiHuka 0 MepaMa 3a oJ(p)kaBambe peaa u 6e30€HOCTH y 3aBOHMa
3a U3BPUICHE KPUBUYHUX caHKIUja, Cryocoenu inacnux PC, 6poj 105 on 3. okTobpa 2014.

22 Ca IpaBOM Ce cMatpa Jia je BATPEHO OpyIkKje HajTeke CPEACTBO IPUHY/IE jep Ce lErOBOM
MPUMEHOM Hamajad MOXKe JIMIIUTHU KUBOTA MU TEIIKO MoBpeauTH. Jparan Muiuaparosuh,
Henax Munuh, HenocpeaHa omacHOCT 10 KHBOT Kao oceOaH yCIIoB 3a yrnoTpedy BaTpeHoOr
opyxja, Besbegnociu, 2/2011, 200. O nmpobneMuMa y Be3H ca ynoTpeOoM BaTPEHOT OpYrKja BUIL.
B. A. IlonnkapoB, YToJOBHO-IPABOBOE M YTOJIOBHO-HCIOTHUTEIEHOE PETYTHPOBAHIE IIPUMEHE-
HUA OpYXKUS COTPYIHUKAMH IEHUTEHIIMApHOH cucteMbl Poccuu. [lenumenyuaprnas nayxka, 2021,
T. 15, Ne 1 (5§3), 55-61. O ynoTpebu BaTpeHOT opyXkja mpemMa JIUIHMa JUIIECHUM CI000a¢e BU.
Hparuma dpaxuh, UBan Munuh, Ocnosu kpusuunot uzepwnot ipasa, Hosu Can, 2019, 82-83.
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Kana ce roBopu 0 yroTpedu BaTpeHOT 0py’Kja To He 3Ha49H Aa he ce oHo omMax
ynoTpeOuTH y ciyuajy 6exctBa ocyhenuka. [Ipunagnuk ciryx0e 3a 00e36eheme
y ciydajy 0ekcTBa ocylheHOT KOju ce CIIPOBOIH MOpa Ja Mpeay3eMe HEKOITHKO
Ppagreu TIpe Hero IITO yIOTpeOr BaTPEHO OpyiKje mpema ocyheHoM.

[IpBo, ako ocyhenu, koju ce cipoBOaH Hedicu, OBIANTNEHO CITyKOCSHO JIHIIE
(mpunagHUK ciryxo0e 3a 00e30eheme) nokymashe 1a ra yxBaTH, YKOJIUKO 32 TO
MIOCTOj1 MOTYNHOCT, Y3 UCTOBpEMEHH 103uB: ,,CT0j, mymahy*. [lakie, mpumna HUIH
cirysx0e 3a 00e30eheme he mokymaTu fa Ipyrum Mmepama NpuHyIe crupede OEKCTBO
ocyhenor nmma. Y oBoM cirydajy To Ou mpe cBera Omia ¢usuuka cuaia u iymene
ilanuye. YKOIUKO ce ocyleHo Jule yXBaTH, 3aTO IITO je leroBO OEKCTBO cIpe-
YEHO Off CTpaHe MPHUTTATHIKA CITYKO0e 3a 00e30eheme mimm 3amTo mTo je ocyhenn
cam ciao, OHAA HE MOCTOjU 3aKOHCKHM OCHOB Jia ce IpeMa ocyljeHoM yrnoTpeou
BaTpeHO opyxje. Meh)yTum, yKOJIUKO ce HHje CIIpednio 0eKkcTBo ocyheHwnka,
osnamtheno cinyx6eno nuue he nonosutu nos3us (,,Ctoj, mynahy”), a ako HU Ha
Taj TIOHOBJHEHHU TIO3UB HE CTaHE W HE IMOCTOJU Jpyra MOTYhHOCT 1a ce Crpedu
HBEroBo OEKCTBO, oBnamheHo ciayxoeHo nuie nyuahe y 6e36eqHoM npaBiy paau
yilo3operpa. AKO ce HU Ha 0Baj HAYMH HHje CIIPEUIIIO 0EKCTBO ocyheHmKa (rocie
JiBa yrio3opema ,,Ctoj, mynahy” u myima y 0e30e1HOM MpaBIly pajiu yIo30perha)
1 aKO He TIOCTOjU ApyTra MOTyhHOCT na ce crpeun 6eKCTBO, OBIanrheHo ciryxoe-
HO snie he ynoTpeOuTtu BaTpeHo opysKje MyluameM y npasiy ocyheHor.

Haxko je ocyhenun mpe mpodeTka crpoBol)ema yoro3opeH Ha MOTYhHOCT yTIo-
Tpebe BaTPEHOT OpYyKja OH Ce jOIll tpu ityiua (1Ba myta peuuma: ,,Ctoj, nynahy”
1 jeITHOM TyTameM y 0e30eHOM TTpaBIly paau YII030peHha) HAKOH OEKCTBA YIIO-
30paBa J1a he ce mpema wemy ynoTpeOnTH BaTpeHo opyxje. Ha Taj HaunH ocyhenu
uMa MOryhHOCT Jia ce IPeJOMOCHIIH U JIa cliate.

On mpaBuiia 1a ce ocyl)eHu Tpu IyTa yrno3opasa Ja he ce mpeMa memy yIo-
TpeOUTH BaTPEHO OPYIKje TIOCTOJU u3y3eiax. Taj u3y3eTak ce THIe Meciia UIn
epemena OEKCTBa OCyheHHMKaA MU Mecida TpeMa KojeM ocyhennk oexu. M3ysetak
ce THUe KaJa BaTPeHo opyXkje Tpeba nma ce ynorpedu Hohy MITH y TyCTOj Mariu,
OJTHOCHO Ha HENPErJeAHOM TePEHY WM Y LIYMH, Kao ¥ Kag ocyheHnu 6exu mpema
IITyMH WUJIW Y TIpaBIy 00jeKTa Iae MOXKe Jla ce cakpHje. YKOIHUKO TTOCTOjH OBaKaB
U3y3eTaK, BATPEHO Opy:Kje oBiamneHo ciy>k0eHo JUIe MOKe YIIOTpeOUTH myLa-
jyhu y ocyheHor mocie ipsoi ito3usa na ocyheHnu ctane u HaKoH yiiozopasajyhel
Xuya. 'Y OBOM ciIy4ajy pajiu ce o ToMe Aa ocyheHu ¢ 003upoM Ha BpeMe HITd MECTO
OeKkcTBa MOXKE JIaKIIe J1a ToOerHe, Te je U3 TOT Pa3Jiora OIMPaBAaaHo 1a CE HETOBO
OEKCTBO willo ilpe CIpeyu.

YrnotpeOoM BaTpeHOT opy:Kja ce cupedaBa 0eKCTBO ocylheHor TuIia, aiau 01
y TOjeJUHIM CITy4ajeBUM YIOTPeOOM BaTPEHOT OpYrKja OUIIH YTPOKEHH KHUBOTH
gpyiux auya. C THM y Be3H, TIOCTOjU 1 3a0paHa yrmoTpeda BaTpeHOT opyKja. AKO
ocyhenu 6exxu mpeMa rpymu JbyH WK Ce CKpUBa Y TPYIIH, 11a YCIIe ] TOra mocTo-
JM OTTACHOCT J1a OM HEKO y TPyIH Morao Ja Oyze moroleH, opanrheHo ciyx6eHo
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JIATIE He cMe YTIOTPEOUTH BaTPEHO opyskje. Y OBOM CIIy4ajy yrmoTpeduhe ce npy-
re Mepe IPUHYJE paju ClipeuaBama OCKCTBA.

3HavajHO je yKa3aTH U Ha JIeTasb Y MOTJIeNy YIIOoTpeOe BaTPEHOT opykja y
cityyajy OeKcTBa MPHIMKOM cripoBoljerma ocyheHor. [1pBo, na naueanux cayacoe
3a obesbehere TIpenaje HAJIOT 3a CIIPOBOJ 80/ ciiposoghuuKe Ipyile, y KOME je
TOPE]T OCTAJIOT, HA3HAYEHO J1a JIU j€ JI03BOJbeHA YIoTpeOa BaTPEHOT OpyIKja y CIIy-
4ajy OeKcTBa ocyleHor Koje ce CIIpOBOAM U Ja JIk Ta Tpeba sezaiuu. Jpyro, na
60ha ciiposogruuke ipyiie, OTHOCHO MPHUIIATHUK CITyK0e 32 00e30eheme onpehen
Ila 00aBJba cripoBoheme ocyheHor yitozopasa nuna nuieHa ciaodome na he y ciy-
4ajy GeKCTBa OUTH yHOTPeOHEHO BaTPEHO OpyKje.>

3.2. YnoTpeda BaTpeHOr opyxkja y cjy4ajy OekcTBa ocyheHHKa
U3 Ka3HEHOT 3aB0jJa

MoryhHocT 3a 6eKCTBO U3 3aTBOpa’* 3aBUCH O MHOTOOPOJHMX OKOJIHOCTH.
CBakako Ja je jeHa o1l OKOJTHOCTH CTereH 00e30ehema 3aTBopa.>> Bugenu cmo
Jla Ce BaTPEHO OpYyKje MOXKE YIOTPeOUTH U IpeMa ocyhieHOM pajiu cripedaBarmba
OEKCTBa Al caMO U3 3d60gd 3AMBOPEHOT UU 3aUBOPeHOT Wuila ca HoceOHUM
obesbehermwem.’s Ykonuko ocyhenu Gexu U3 Ipyrux KasHEHUX 3aBOJIA HETOBO
OEKCTBO Ce CrpedaBa yrmoTpeOoM ApyTux Mepa MPpUHYIE, alu He U YIOTpeOoM
BaTPEHOr OpY’Kja. Y KOjU TUIT KA3HEHOT 3aBojia OCyheHu u3piKaBa Ka3Hy 3aTBOpa
3aBrcu?’ of1 ofipel)eHnX KpuTEpHjyMa KOjH Cy TIPONHCAHU 3aKOHOM O M3BPIIEHY
KPHUBUYHHUX CAHKIHja anu u [IpaBUIHUKOM O ynyhuBamy ocyl)eHUX, MPEeKpIIIajHO
KaQXXIECHUX U IPUTBOPEHHX JIMIIA y 3aBOJIC 3a U3BPIIICHE KPUBHUHUX CaAHKI[H]a,”s

23 Bu. ui. 30 u 31 [NpaBuiHuka o HauMHy 00aBJbarba MOCIIOBA Y CIIyKOU 3a 06e30eheme y
3aBO/IMMa 3a U3BpIICHE KPUBHUHUX caHKIuja, Cnyacoenu inacnux PC, 6p. 21 on 4. mapTa 2016,
104 ox 23. nenembpa 2016.

24 O KpUBMYHO] OJITOBOPHOCTH 3@ OEKCTBO JinIa junieHor ciaoboze Bu. I1. C. MeTenbekuid,
VYrosioBHas OTBETCTBEHHOCTD 3a MOOEr U3 MecTa JMLICHHUS CBOOO/BI, U3-II0]] apECTa HIIH U3-110]1
crpaxi (ctT. 313 YK PD), Beciunux HI'Y. Cepus: Ilpaso. 2008. T. 4. Bemm. 2, 33-40; P. B. A=-
JPUSHOB, YTOJIOBHO-IIPaBOBasi OTBETCTBEHHOCTH 3a OOET U3 NEHUTEHIIHAPHBIX YUPEXKCHHH 110
3aKOHOJATENbCTBY 3apyOeKHBIX cTpaH. // [Ipaso u ionuuuxa. —2016. — Ne 3. DOI: 10.7256/1811-
9018.2016.3.15806, 321-325.

25 O passosuma 3a 6ekcTBO U3 3aTBopa B, b. J[., Maxakos, I. UI. JleMmun YrojaoBHo-mpa-
BOBBIE MEPBI IIPEYIPEKICHHI TTOOETr0B N3 MECT JINIIEHHS CBOOOE! // [Iponoi: scypuan o tipase.
—DOI: 10.21639/2313- 6715.2020.4.6.2020. — Ne 4, 43.

26'Y 3aojiMMa 3aTBOPEHOT THUIIA, OPE] 3aM0CIICHUX Y CITyKOH 3a 06e30eleme, mocroje u
Ipyre GU3NIKO-TeXHUYKE IPEIpeKe 3a clipedaBame OeKCTBa, a Y 3aBOAMMA 3aTBOPEHOT TUIA ca
moceOHUM 00e30ehemem ocToje PU3NIKO-TEXHUUKE MPEIpeKe, KOjuMa ce MOCTUKE HajBHIIN
crenen obe3oehema. Bua. uin. 14 ct. 4 3UKC.

27 Bun. MUBan Munuh, Hugusugyaruzayuja kasne 3aieopa — KPUMUHOLOWKU, KPUGUUHO-
ilpaenu u ilenonrowxu actiexiu, Hosu Can, 2017, 331-332. (zoKkTOpCcKa AMCEPTALIH]ja).

28 TIpaBuHMK 0 ynyhuBamy oCyleHHX, MPEKpIIajHO KAKBEHAX U MPUTBOPEHUX JIHLA Y
3aBOJIe 3a M3BPILCHE KPUBUIHUX caHKiuja, Cnyocbenu inacnux PC, 6poj 31 ox 1. anpuia 2015.
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aJIi CBAaKaKo ocyleHu y TOKY H3/IprKaBarba Ka3He MOXKE J]a Ce TPEMECTH U3 jeTHOT
y IpyTH Ka3HEHU 3aBO/I.

Y nornteny 6excTBa ocyheHor U3 3a60ga 3aiieopenol unu 3ateopeHol uiid
ca ilocebHum obezbeherem MOCTaBIbA CE€ BAXKHO MUTAE Kaja je ocyhenu y Oex-
ctusy. OBmamrheno nutie (MpUTIATHUK CITYKOe 32 00e30ehemne), HakKOH ITPETXOTHOT
yHo3opema U ynosopasajyher xuuna, ynorpeduhe BaTpeHo opyKje mylameM aKko
ce ocyhenu iierve y3 olpagHu 3ug 3a60gd, OgHOCHO AKO €y My 0be Hole 0g8ojeHe 0g
Wina unu ce Hanasu Ha oipagrom 3ugy. Vlako ce Ha OBOM MECTY HE IIOMUIE, IPET-
XOIHO yTI030pem-e O0u Tpedaso ma riacu ,,Ctoj, mynahy”. IIpema ocyherom koju je
ilobelao Ha TIpUMEDP U3 CIIaBAOHULE WJIM PAJIMOHULE a KOje ce Haja3u Kpyly 3d-
iieopa (y OKBHPY 3aTBOPCKOT 3MJ1a) HE CME ce yIoTpebsbaBaTH BaTPEHO OpYXKje.

[Ipema oBakBOM pelIeiy HUje O BAXKHOCTH BUCHHA H3pEUEHE Kas3He ocyhe-
HOM HUTH 300T KOjer KpUBUIHOT JeJIa OCyheHn m3apkaBa Kas3Hy, jep yrmoTpeda
BaTPEHOT OpY’Kja 3aBUCH O] iiuila 3a60ga y KOjeM u3apkaBa ka3Hy. OBaKBo pe-
eme JeTyje ompaBIaaHo, Ipe CBera U3 pasJiora mITo je JIOTHYHO /1a Y 3d60g)
3at80OPEHOT U 3aTUEOPEHOT tuuila ca loceOHUM 0be30eherem U3PKaBajy Ka3Hy
3aTBOpa ocyhena jiuia 300T TeMKUX KPUBUIHUX JIejIa KOjU ¢y Ocy)eHH Ha TyTo-
TOAMILHE Ka3He 3aTBOPA.

MehyTum, 1 y HajcCTpOXKUM Ka3HEHUM 3aBOAMMA N3MIPyKaBajy Ka3Hy ocyhena
Ju1a 300T JTaKIIMX KPUBUYHUX JIeJia, a pas3Jior je Taj To ce ocyhenu Oe3 003upa
Ha BHCHHY H3pEUeHe Ka3He MOXKE MPEMECTUTH Y HajCTPOXKH 3aTBOp. Takohe, y
HAjCTPOKHMM 3aTBOpUMA CE HaJla3e U ocyleHa Jinlia Koja Cy Mmpell Kpaj u3JipiKaBarmba
Ka3He, KOjIMa je 0CTaJI0 HEKOJIMKO JIaHa MITH MECEIH J1a U3pKe Ka3HY.

He cme ce 3a00paBuTH HU Ha YUEEHUILY JIa CE U Y HAjCTPOKUM Ka3HCHUM
3aBOIMMa OCyheHa JiuIia pa3BpCcTaBajy y pa3IinauTa oJeshemha (0OTBOPEHO, MOITy-
OTBOPEHO U 3aTBOPEHO), Al 3a HBUX y MOrJIeAy yrnorpede BaTpeHoT opyxja y
cydajy OEKCTBa BaKU MCTO MTPABHIIO.

4. BAHPEJAHU N3JIA3AK N3 KASHEHOI' 3ABOTA
N VIIOTPEBA BATPEHOI" OPYKJA?

Ocyheno nune 3a Bpeme U3apKaBama Ka3He 3aTBOpA y Ka3HEHOM 3aBOAY
MOJKE JIa 3aCy U Ja My Ce JIo/ieJie U TojerHa oceOHa IpaBa U MOrOHOCTH,
KOja ce MOTy cacTojaT y TOMe Jia oipeljeHo Bpeme mpoBoau BaH 3aBoaa. Ocyhe-
HOM Ce Ha MpPUMEep MOXKe OA0OPUTH CI000IaH M3JIa3aK y Tpaj WK IMPaBoO Ha
IpHUjeM IoceTe BaH 3aBoja. M3mas3ak BaH 3ail60pcKuUX 3uguHa CBaKaKko ce aaje
caMo ocyheHUM JIMIIMMa KOJU Cy CBOJUM JIOOPUM BIIaJIatbeM 3aCIyKHUJIU TAaKBO
iipaso. Ped je o munmMa 3a Koje je mpouemkeHo 1a Hehe yYUHUTH KPUBUYIHO JIEJI0
u 1a he ce HaKOH BpeMeHa KOjH UM je 03BOJbEH Jla TPOBEY BaH 3aBOJa BPATUTH
Jla HaCcTaBe ca N3PXKaBambEM Ka3He.
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VY ToKy M3pKaBama Ka3He 3aTBOpa 0cyh)eHOM JIMITY alli ¥ YJIaHOBUMA Fero-
BE MOPOJIMIIC MOT'Y Jia C€ JIOro/ie OYCKUBAHU aJld U HEOUYeKUBaHU Joralhaju ycen
KOjuX OW OMJIO OTIpaBAaHO TO3BOIUTH OCYhEeHOM Ja Ha KPaTKo BpeMe uzahe 13 Ka-
3HeHor 3aBojia. O ToMe ce BOIMIIO pavuyHa U MPHIIMKOM JIOHOIICHa IPoruca y 00Jia-
CTH M3BpITICHa Ka3HE 3aTBOPA, T€ C€ MPOIHCYje Aa ce ocy)eHOM MOKe OTOOpPUTH
BaHpegHU U3NA3AK ULU OgCYCIIBO U3 Ka3HeHOT 3a80ga. ONCYCTBO WM U3Ja3aK ce
MOYKE JTaTH CBaKOM ocyheHnKy 0e3 003upa Ha TO Tie OH U3pKaBa Ka3Hy 3aTBOpa,
KPUBHYHO JIEJI0 32 Koje je ocyleH, Tpajambe Ka3He 3aTBOpa MU JIPYTHX OKOTHOCTH
KOjH ce THUy OCyheHUKa, aJii T OKOJTHOCTH CBaKako Tpebajy ma Oymy ol 3Havaja
MIPUJIMKOM OJJTy4MBamba 1o Mojiou ocyhenuka. O BaHPETHOM H3JIACKY HITU OJICYCTBY
OITydyje yilpasnux Ka3HSHOT 3aBo/a Y KojeM ocyheHn m3apikana ka3Hy. OH Moxke
Jla T03BOJIU OCyl)eHOM BaHPEHU HM3J1a3aK M OJICYCTBO U3 MOCEOHO ONpaBIaHUX
pasiora v To y Tpajamy 10 cenam aana. OmpaBaaHuM ce cMaTpajy cirenehn pasmosu:

1. cMpT 4J1aHa yKe MTOPOJIHIIE;

2. obma3ak Texe 000JIeNor UjlaHa yyKe ITOPOTHIIE;

3. poheme nerera;

4. 3aKkJByUeHhe Opaka;

5. apyru moceGHO ompaBaaHux pasinora.”’

VY Besu ca ynorpedoM BaTpeHOT OpykKja oBjie ce Hamehe HEKOIHMKO MUTamba.
[IpBo, na 1 ce ocyhenu cilposogu of CTpaHe MpHUIIaTHAKA CITykOe 3a 00e30eheme?
3aTuM, aKo ce CIIPOBOJIHM JIa JTU y TOM CJIy4ajy BaXKd IPaBUIIO Ja CE MOXKE YIIO-
TpeOUTH BaTPEHO OPY’Kje paan oHeMoryhaBama BEeroBor 0eKCTBa ako ocyhenun
U3pIKaBa KasHy 3aTBOpa O[] JIeCET roMHa WK Texy kasny??? Mehytum, y Ba-
*kehw iporricnMa ce mpomnucyje caMo Ja yKOJIHKO MOCToje 0e30€THOCHH Pa3iio3n
3aBox he auckpeTHO u epukacHO 06e30e1UTH BaHPEIHU U3MIa3aK U MPUCYCTBO
ocyhenor. OBakBo pemremne Tpeda ce TymaunTH Aa he ocyheHor (He yBeK) uysaiuiu
npunagHUuIy ciryxoe 3a o0e3oeheme. C TUM y Be3n OMI0 OM ompaBIaHO Ja ce
JacHO TIPOTIHUIIIE /14 CE Y TOM CIIyUajy MOXKe yIOTpeOUTH BaTPEHO OpyKje — Kao U
y cayuajy u3 ui. 145 cr. 1 tau. 3 3UKC.

5. YIIOTPEBA BATPEHOI" OPYXXJA IIPEMA
HAJOITACHUIUM OCYBEHUIIUMA

JenHo on 3HAuUAjHUX MHUTama y 00JaCTH U3BPILIECHA Ka3HE 3aTBOPA je U OHO
Koje ce Thue 3aBoja y kojeM he ocyhenuk m3apkaBatu xka3Hy. HecriopHo je ga
nocroje kako y CpOuju Tako U y ocTaliuM JpKaBama 3aTBOPH KOjU CY CTPOrOrT

29 Bug. ui. 53 cr. 1 u 2 [paBuiiHuKa 0 KyhHOM pejly Ka3HEHO-TIONPAaBHUX 3aBOJIa U OKPY-
JKHUX 3aTBOpa, Cayorcoenu tracuux PC, 6p. 110 ox 14. oktobpa 2014, 79 ox 23. centembpa 2016.
30 ITa i ce moske npuMenuTH wit. 145 cr. 1 tau. 3 3UKC.
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pexmMa y KojuMa Ka3Hy 3aTBopa U3ApKaBajy ,,HajormacHuju ocyhenuru’. I1o
MpaBUiy cy HajollaCHUjU Ocyl)eHUIIM OHHU KOju ¢y ocyleHu 300T TeIKUX KPUBHY-
HUX Jella Ha TyTOTOguIIhe Ka3He 3aTBopa. [{o 2009. ronwHe HajCTPOKHU 3aBOTH
y KOjUMa ce M3BpIlaBaia ka3zHa 3arpopa ounu cy KII3 3arBopeHor tuma ca mo-
ceObrnM obe3oehemem. MehyTtum, 2009. TronnHe TOHET je 3aKOH O U3BPIICHY
Ka3HE 3aTBOpPA 3a KPUBHYHA JIeJIa OPraHu30BaHOT KpuMuHama koju je 2010. roau-
HEe U3MemheH U nomymkeH. OBaj 3aKOH ce MpUMEmyje caMo Ha oxpel)eHy karero-
pujy ocyleHrka, Koju ce MOTy cMaTpaTu HajonacHujuM ocyhenunuma.’! Hajomna-
CHHjUM ocyheHumMa ce cMaTpajy jep 3a lUX BaXke MOCCOHH YCIIOBU M3 piKaBa-
Ha Ka3He 3aTBOpa KOjH Cy citpodcu 'y OJHOCY Ha ocyleHa Jinia Ha Koja ce Ipu-
Memyje 3VKC. bbume ce ypehyje mocTymak u3BpInema Ka3He 3aTBOpa MpemMa
ocyheHuM auIMa u3 00JIaCTH OPTaHU30BAHOT KPUMHUHAIA U JPYTUX TEIIKUX
KpuBHYHEX Hena.’? OcyheHa auIa Ha Koja ce IpUMeRyje 0Baj 3aKOH Ka3Hy 3a-
TBOpa u3apxkanajy y [loceOHoMm onesbeme 3a n3ApKaBame Ka3He 3aTBOpa 3a KpH-
BUYHA JIeJIa OPraHM30BaHOT KpUMHUHAJIA Y KA3HEHO-TIOMTPABHOM 3aBOJTy 3aTBOpE-
HOT THMa ca noceOHuM ode3dehemem. Jlakie, oHu U3ApKaBajy Ka3Hy 3aTBOpa
onBojeHo ox ocyhenmnka Ha koja ce mpumemyje 3UKC.

VY norsieny ynorpede BaTpeHOT Opy’Kja 3HAYajHO je BUICTHU OJpende OBOT
3aKoHa. tbuMe ce mpormmcyje na je jeaHa oa Mepa MpUHYyIe U yioiupeda eaiupenol
opyJicja, amy ce He IPONKCYje Kajia ce BaTPeHo opykje Moxe ynotpeouru. Y 3K3
ce Hajla3e u oapende o crpoBolemy ocyheHor, 10k ce y [IpaBHITHHKY 0 OpraHu-
3anuju u pany [loceOHOT ofesberba 3a H3/IpKaBaAKE Ka3HE 3aTBOpa 3a KPUBUYHA
Jiella OpraHN30BaHOT KpUMHHAIa>? u3Meljy ocTasior, Ipomucyje aa ce y CIydajy
OekcTBa ocylheHor Koju ce CIpoBOAM MPEAY3UMajy pambe y IHiby oHeMoryhasa-
a OEKCTBa, HA HAYWH U TI0J] YCJIIOBUMA MTPOMTUCaHUM 3akoHOM. Majyhu y BuIy
na ce 3K3 no3uBa Ha CXO/IHY MPUMEHY 3aKOHA O U3BPIICHY KPUBUYHHUX CAHKI[U-
ja Ha TIMTama Koja oH He ypehyje, ompaBmaano je na y morieay ymorpeoe BaTpeHor
opy’ja ImpeMa HajoracHUjUM ocyheHHIIMMa BaXke UCTa MIPaBHIIA JIa CE BATPEHO
opyXje MOXKe IPIMEHUTH Y clTydajy kana To npesuha 3UKC (y moriemy OekcTBa
13 Ka3HEHOT 3aBOJIa U MPHJIMKOM CIPOBOhewa).

3AKJBYUAK

HecnopHo je ma Tpeda 1a mocToje rmoceOHe Mepe Koje CiTykOeHa JIHiia MOry Jia
MprMeHe TipeMa ocyheHnM Jmiuma. Yrorpeda BaTpeHor opysKja rmpema ocyheHuKy

31 Bun. MBan Munuh, Yiyhusame HajonacHUjux ocyleHHKa HA U3/IPKAaBaE Ka3HE 3aTBO-
pa, [ nacuux Ageoxaiticke komope Bojeogune, 6p. 3/2020, 312-346.

32 B wit. 1 3akoHa 0 M3BPIICsY Ka3He 3aTBOpa 3a KPUBHYHA JieNia OPraHM30BaHOT KPUMHHAIA.

33 [IpaBHTHHK 0 OpraHu3anuju u paxy I[loceGHOT onesberba 3a H3ApKaBamke Ka3He 3aTBOPa
3a KpUBUYHA Jiesla Oprann3oBanor kpumunaia, Cuyocbenu inacnux PC, 6poj 37 on 1. jyna 2010.
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je HajTeka Mepa MPUHYIE, TE U3 TOT PAa3JIora M YCIIOBH 3a (beHY IPUMEHY MOPajy
outn npeunsHo ypehenu. CiyxOeHa nTuLa Koja ©Majy paBo J1a ynoTpede Barpe-
HO OpyXje cy oOyueHa 3a HEeroBy yrnorpely U CBAKaKo MO3HA]Y UPAGHY CUUPAHY
— KaJia ¥ 1o/ KOJUM yCIIOBIMa MOTY J1a YIIOTpeOe BaTpeHo opyxKje. 3a mpumnai-
HUKe ClTyx)0e 3a 00e30elerme KOHTHHYHPaHO ce N3BOAH 00yKa PYKOBama Ha0PY-
JKakEeM U OIPEMOM IIpeMa HACTAaBHOM ILJIaHy M Iporpamy o0yke, koju uspahyje
HEeHTap 32 00yKYy M CTPYYHO OCIIOCO0JbaBaAE YIIPABE 32 U3BPIICHE KPHBHUHUX
canknuja y Humry. O0yka ce cacToju 0Jf TCOPUjCKOT U MPAKTUIHOT JIeia KPo3
u3Boheme O0ojeBor rahama, o1 Ha30poM pykoBaoiia rahama. O0yka n3Bohemem
60ojeBor raharma BpIIH ce HajMarbe Ba ITyTa TOAUINbE. 3

OcyheHo nuiie Koje ce Hala3u Ha U3/IpiKaBamy Ka3He 3aTBopa Takole 3Ha moj
KOJUM YCJIOBUMa CJTyKO€Ha JIMIIa UMajy MPaBo Jia IpeMa ibeMy yrnoTpede BaTpeHo
opyxje. Kao mo je y paxy npenodero ocyhena auma ce y ciaydajy crpoBolema
yro3opaBajy Ha MoryhHocT ynorpebe BaTpeHor opyxja. He cme ce 3a6opaBuTtu
Y Ha TO Jia ce ocyheHM MPUITMKOM JI0JIacKa Ha U3/pKaBame Ka3He 3aTBOpa YIio-
3Haje ca CBOjUM IIpaBHUMa U 00aBe3ama 3a BpeMe U3Ip)kaBama Ka3He, Ia TaKo ce
ocyheHu yrnosHaje v 0 TOME J1a I Ce y Cly4ajy OEKCTBa MpemMa HheMy MOXKE YIIo-
TPEOUTH BaTPEHO OpPYIK]e.

Caakako Tpeba Ipeay3eTH CBe Mepe Kako He OH JOMII0 0 yIoTpeOde BaTpeHOr
OpYyja, aJIi aKo je TO HEOIXOAHO BaTPEHO OpyKje ce yrnorpedspasa. Ocyheno -
11 HAKOH HeycIesior OekcTBa cHocuhie u ofrorapajyhe nocieauiie, Tj. TAKBO EEro-
BO TIOHAIIAKE ce KBATH(DUKYje Ka0 KPUBHYHO JIEII0 WITH TUCIUTUTMHCKY IPECTYII.

VY cBakoM citydajy ocyheno nune he ce cMaTparu kao ocyh)eHUK KOju KpLIH
MPOIHKCE ¥ Ka0 OCyl)eHUK Koju MpecTaBba ONAcHOCT 3a Jpyre ocyheHuke win
3amociieHe, Tj. 3a KOjeT MOCTOjU BUCOK CTETCH pU3nKa na he HapymaBaT JUCITH-
IMHY Y 3aTBOpY. To he cBakako OMTH Pa3Jior Jia ce pacropein y CTPOKE OJICIbEIHE
WJIM Ja e IPEMECTHU Y IPYTH Ka3HEHH 3aBO/I.
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KAKO ®EMUHUCTUYKA KPUMUHOJIOT UJA
OBJINKYJE 3AKOHOJIABHY PEAKITUAJY
HA HACUJBE Y TIOPOJTUIIN?

Caceitiak: Ayiiop ce y pagy basu iiuiiarem 0CHOBAHOCIUU Hocehie KpuMUHA-
HoionuiuuyKe fociiiagke 3aKoHa o clipeyasarsy HacUba y opoguyu. Ayiiop gokasyje
UpeioCiuasKy ga je 3aKoH goHeil Ha TIAGHUM MUCAOHUM 00PACYUMA TU36. PAGUKATIHE
wiKone (peMunuctiuyKe KpUMUHONOje y 6e3u ca Hacumem y iopoguyu. Haxon witio
cey UpeoM gelly paga Kpaiuko océphe Ha OCHO8HE y3yce HAYYHO 3ACHOBAHe HOIUIUUKe
cysdujarba KpumMuHanuiueia, ayiop y gpyiom geiy paga iupegcitas sa iopexkio 0801
3aKOHOga6HOT peuterba. M3 mela ce ugu ga je y uuiiiarsy oceoan 3aKoH y 0gHOCY Ha
YenuHy 3aKOHOgaBHUX pewierva Koja ce bage cy3oujarem Hacuba y Hopoguyu, duju
Je cagporcaj uspaguna ipyiia HBO paguxannol ghemunuciuuuxol yemeperoa. Y iupehem,
cpeguuirbeM gemry paga ayiiop gokasyje Uopekao uojeguHux UHCIUILYiia y 3akony
WIAKO WO UX Uopequ Ca K/abYYHUM goIMama 0601 eKCIUPEeMHOT y4erva ) KPUMUHOJIO-
uju. Ayiiop 3axmyuyje ga oHa Hucy HuWiia gpylo Helo HeHayyHU HOKYWaj 3aotpiia-
oa CUUAB06A PAGUKATHOT PeMUHUBMA Y JegHY HAYUHY GUCYUILTUHY — KDUMUHOTIOWKY
eiuuonoiufy. 0o iopeherve ilojegurux pewerba 3aKoHaA ca ojeguHuUM 0opacyuma
PAGUKATHOT (heMUHUIMA AYTHOP ) 3aK/BYUKY UTLYCIUPYJe ¢a Upetuilociias/beHUM Held-
WUBHUM TOCTegUYAMA UCUUX HA HOpoguyy y cpilckom gpywiiey. Hciioepemeno
ayiiop Kpuiiuxyje UotiyHo pasgHOgyulan Clias 3aK0H0gasyd upema HagmonHom
KVAIYPHOM 00pacyy gpywiiea y kome 3aKoH ipeba ga ce upumervyje.

Kayune peuu: nacumwe y iiopoguyu, 3aKoH, Cipeuasarbe, peMunusam, pagukaiHi.
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1. YBOJI

Hako 61 ce ouekuBaa ayra, CTpydHa U jaBHA pacipaBa OKO MMUTamba Ja JIH
HACHJBbE Y TOPOJMIIA KA0 COIMOMATOJIOIIKA 10jaBa 3aBpelyje moceOHy 3aKOHO-
JaBHY PeakUujy WIH He, e HUje OMio. 3aKOHOJaBall c€ HAKOH KOHCYJITaluja
camo ca 3auHTepecoBanuM HBO omny4no ga Ha 0BO mHUTame OATOBOPHO TO3H-
THBHO Kpajem 2016. roquHe goHOocehH ,,3aK0H O CrpeyaBarmy HaCHba y MOPOIHIA!
(Y najbeM TekcTy: 3aKOH) KOjU je cTynuo Ha cHary Jyieta 2017, roguHe.

Kana ce Heku 3akoH ycBaja ¥ IpUMERYje Kao ClielnjaliaH, a 0Baj 3aKOH TO
CBAKaKoO jecTe,” OHJIa CE 10 MPUPOIH CTBAPH HAPOUHUTO MMOCTABIbA IUTAE HET0-
BE OIPaBJIaHOCTH U CBPCUCXONHOCTH. Ha 0BO ce HajOobe onroBapa pe3ysiraruma
ETOBE IMPUMEHE. YIIpaBo 300T 0BOTa OW jeaHa o1 TOAUIIHHIIA TPIMeHe 3aKoHa
Oouna mobpa mpruTHKaA Ja ce cariiefia ’eroBa JeoTBOpHOCT. Mmak, oBae Tpeba
OuTH y3ap)KaH Hajipe 300T Tora MITO Cy HajBaKHUJU aKTePH JPYIITBEHOT MOKpe-
Ta 3a yBOljerme 0BOT 3aKoHa OWJIHM BPJIO INIACHH Y HEraTHBHO) OLICHU HeroBe edu-
KaCHOCTH BPJIO0 OP30 HAKOH CTyMarma 3aKoHa Ha cHAry. M3 lUXOBUX M3jaBa YHHH
ce 1a je 3akoH 3aka3ao. [lox oBakBUM MM CIMYHUM HacioBuMa ce Beh o camor
EbETOBOT CTYIIaa Ha CHATY, U3BEILITAaBa’ YECTO O JIOIIUM Pe3yJITaTuMa IIPUMEHE
3akoHa. Mako je pa3MeT/bHBO HajaBJbUBAH Ka0 KOHAYHO pelIeHke 3a Mpodiieme
nopoauyHor Hacusba y CpOuju’ jore crame y cepu APyHITBEHHX OIHOCA KOjE
Tpeba Ja ypeau je KpUTUKOBAHO OJf CTpaHe UCTUX KOjH Cy T'a XBaJIHIIU U HOAP-
xaaiu. To nonre crame ce ornesna, IpeMa peuruMa KpuTudapa, y 0pojy CMpTHUX
MCX0/a y TOponudHOM Hacuiby y Cpouju. Tako, mpemMa BecTuMa Koje Mupe OHU
KOjH Cy 33y KCHH 32 IbeTOBO CIipoBoleme, y CpOuju ce HeKOoMHUKo ImyTa mosehao
6poj KeHa® yOMjeHnX y IOPOANYHOM HACHIBY, Y opehemy ca HCTUM MEPHOIOM

! 3akoH 0 cripeuaBary HacHIba y MOpoanty — 3akoH, Cryocoenu tnacuuk PC, 6p. 94/2016.

2 [lotmyHo 0 ToMe BuAeTH Kox: b. PuctuBojesul, ,,/la 11 je HOBH 3aKOH O ClIpeYaBarby Ha-
cuspa y nmoponuuu onpeameheme mojase 13B. 6e30enHocHor npa?*, Crimen, 1/2017, 3-21.

3 ,3aKOH 0 crpeyaBamy HACHJba y TIOPOAUIM 3aKa3ao y npakcu?*, H1, 7. jyn 2017, http://
rs.nlinfo.com/a281692/Vesti/Vesti/Zakon-o-sprecavanju-nasilja-u-porodici-zakazao-u-praksi.
html, 22.5.2018; ,,YOujeHo Tpu Iy Ta BUILIE )KCHA HETO MPOIIJIE TOANHE, 1a JIU je 3aKOH 3aKa3ao?*,
PTC, 18. anipun 2018, http://www.rts.rs/page/stories/sr/story/125/drustvo/3109024/ubijeno-tri-pu-
ta-vise-zena-nego-prosle-godine-da-li-je-zakon-zakazao.html, 22.5. 2018.

4,,BpaBo npxaso, Hakon akuuje Kypupa ycBojeH 3aKkoH 0 CripedaBamy HaCHJba Y HOPOIUIHA®,
Kypup, 24. noBem6ap 2016, https:.//www.kurir.rs/vesti/drustvo/2557015/kurir-tv-prenosi-uzivo-
konferencija-u-palati-srbija-stefanovic-o-akciji-iskljuci-nasilje, 22. 5. 2018; ,,On 1. jyHa Hacusbe
Bulie Hehe Moxu 1a ce cakpuje’, Honuiuuxa, 27. maj 2017, http:/www.politika.rs/sr/clanak/381535/
Od-1-juna-nasilje-u-porodici-vise-nece-moci-da-se-sakrije, 22. 5. 2018.

5 Ilpema usjasu Becue CranojeBuhi ,,koopauHatopke CaBeTOBAIHIITA 32 HACHIBE ¥ MTOPO-
nunu natoj PTC-y youjeHo je 18 jxeHa o moyeTKa rofiHe, UITO je TPH ITyTa BUIIE HETO MPOIILIe
roguHe: Gu 5; [Ipema nuzjaBu 3opana [lamanuha, 3amtutHuka rpahana, youjena 21 xena, mro je
y nopehemy ca 29 3a nesy npouuty ToauHy ,,ApacTuyHo nmoBehame™: ,,[lamanuh: O moueTka
ropuue youjena 21 xena®, Janac, 17. anpun 2018, https://www.danas.rs/drustvo/pasalic-od-po-
cetka-godine-ubijena-21-zena/, 22. 5. 2018.
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mporwte roaune.®’ Huje jacHo 10 kpaja unMe 01 ce oBakas (MMajyhu y BUIy Me-
Jje Kao U3BOp, UIaK OMCMO PEKIIM HaBOJHH) IopacT Opoja youcrasa xeHa. YnHu
HaM Ce J1a C€ jeTaH OJf pa3jiora CBakako MOXe TPAXUTH U y oBehaHoj 3amHTEepe-
COBaHOCTHU ME/IM]ja 3a CiIy4ajeBe HaCHJba Y TIOPOJHULIH, a AETIOM U YIJIOM IJieflamba
13 BU3ype HACHJba Y IOPOAMITH Ha onpel)eHe ciaydajeBe Koju Cy ¢e JOTOIUIIH, TS
HauMHa U KOHTEKCTa BHUXoBe npujase. Kako je Moryhe aa cy ynpaBo IiaBHH ak-
TepH U IPOTArOHUCTH JOHOIIEHa 3akoHa Beh Ha cTapTy merosu Hajsehn KpuTH-
yapu Kpo3 OpojHa Meaujcka ucrynama? Pannonanan oarosop ce Hamehe: ako cy
KJBYYHH CyOjeKTH JOHOIIEHa 3aKOHA HECTPYUHO MPUCTYIIIIN BETOBOj H3paIy,
HUje HU YyZO0 Ja caja jelHaKO HECTPYUHO OLEHYje HEroBy ACIOTBOPHOCT. Y
CTBApHOCTHU HUje Moryhe aTh MOTIYH OJIrOBOP Ha ITUTAE JIETIOTBOPHOCTH HOBOT
3aKoHa y IPBOM pely 3aTo IITO je OBakaB 3aKOH MOTIyHa HOBUHA Y CPIICKOM
MPaBHOM cUcTeMy. He TIOCTOju MpeTXOHU MOJAI O CTaby U KpeTarmy OBE I0-
jaBe ca kojuma Ou Ounu ynopelheHu nonany A0OUjeHH aHATU30M MpPaKce HOBOT
3akona. CaM 3aKoH ce IPUMEYje PEIATHBHO KpaTak BPEMEHCKH TIEPHO 1a O1
ce Jana OLeHa JeIOTBOPHOCTH OHMIIO KOjer akTa y 0OJIACTH Ka3HEHOT Mpasa, na
Makap 1 OBOT KBa3UKpHBHYHOT.® OBaKBO M3BEIITABAHE O ICIOTBOPHOCTH 3aKO-
Ha je jeAHy CTPYYHY paclpaBy Ha OBy TeMy MOTHCHYJIO y ApyTH miaH. Kako je
Moryhe 1a je momnio 10 OBe, ca CTAHOBHUINTA HAayKe, MPOOIeMaTHIHE TI0jaBe Jaa
ce e(pMKacCHOCT HEKOT 3aKOHa oleyje Beh Ha caMOM MOYETKY HeroBe mpuMeHe?

IIpetnocTaBka oBOT paja je Ja je 0 Tora MOILIO Ha UCTH HAYMH KaKo je
JIOLIO 710 ycBajama 3akoHa. bynyhu na je 3akoH JOHET Ha HEyTEMEJbEHUM U
HEOCHOBaHUM IPETIOCTaBKaMa He Tpeda Jla 4y/iu Ja Cy aKTepH HbEeroBor JIOHO-
HIeHha Ha jeIHAKO HECTPYYaH HAuYMH OLEHUIIN HEroBY JeN0TBOpHOCT. KOHKpeTHO,

© HaxasocT camo MasioOpojHIMa HUje IpoMaKiia YHeHHUIIA 12 je y 6iu3y 2/3 ThX ciyda-
jeBa yOmcTaBa jxeHa, H3BpIINIIALl YOUCTBA HAKOH CBOT aKTa YUYMHHO U camoybuctso. [Togarak je
u3HeT y hopmu 3akibyuka Ha KoHdepeHnnju o peMuIiy y opraHu3aiiju Ay TOHOMHOT )KEHCKOT
ueHrpa: ,,On moyetka roguHe youjeno 20 xena”, [oauuxa, 10. maj 2018, http://www.politika.rs/
sce/clanak/403471/0d-pocetka-godine-ubijeno-20-zena, 22. 5. 2018.

7 OHO 1ITO MHCIK 3aKOHA HE CXBATajy jeCTe YMIHCHHUIIA JIa je aKT CMambHO OTCeT HaYMHa Ha
KOJH Hapo/| pacrpasiba nopoan4He npobdiieme. Ty cy HIIP. U pacipaBa ca TCUIKHM PEYHMa OJHO-
CHO cBala, MaKO HEKEJbCHHU, UIIAK TPUXBaTIbMBU. Kasia X HeMa HUje HU YyJI0 1a O4ajHU MOCEKY
3a youcTBuMa, u camoyouctsuma. OBaj 3aKJbyuak ce HOCPETHO MOXKe M3BYhH U3 eMIMPHjCKUX
ucrpaxkupama pemunuaa y CAJl xoja nokasyjy Harjio cMameme Opoja OBUX KPUBHYHUX JieNa
HaKoOH yBolema 3akoH 0 Hacusby npema skeHama (VAWA) 1994. ronune. 3aKOH O HACUJbY HaJl
JKeHama je, HauMe, oBehao Opoj MHCTHTYIIMOHATHUX MOTYhHOCTH 3a 3alITUTY XKEHa XPTBE Ha-
CHJba, 300T 4era cy oHe CBe pelje mocesase 3a HacHJbEM Kako OM ce o0paHuIIe o)1 HaCHIHHUKA: A.
Reckdenwald, K. Parker, ,,Understanding the Change in Male and Female Partner Homicide Over
Time: A Policy and Theory Relevant Investigation®, Feminist Criminology, 3/2011, 170. Ucto nej-
CTBO, caM0O OOpHYTO, ce unHU Aecuiio y CpOuju HakoH yBohema 3akoHa. OH je HauMe, CMambHO
Opoj MoryhHOCTH MyIIKapIuMa Ja ce pacrpaBibajy TOPOAHYHE MPoOIeMe ca CBOjUM KEHaMa,
LITO je MOTJIO JoBecTH 10 noBehama eMunnaa KoI odajHUKa KOju He Buae usnas. M ceaha je
U3J1a3, aKo Ce yIopeau ca yOucTBom.

8 B. PuctuBojesuh, 17-18.
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pan he mohm ox mpermocTaBke na je 3aKOH JOHET HA WIgjaMa W Ipeapacyaama
T3B. paJuKaJlHe MKoJie (PEMUHUCTUIKE KPUMHUHOJIOTH]E Y BE3U Ca HACUJBEM Y
TTOPOITUITN 1 FUTYCTpoBahe U IoKa3aTy rie ¢y cBe oHe yrpaleHe y peiema 3aKoHa.

Tako he ce pan, HaKOH yBoza, y APYyTOM Jely KpaTKO OCBPHYTH Ha TO Kako
O ITPOCEYHO ypeaHa 3aKOHOAaBHA MTOJIUTHKA JEHOT IPOCEYHO YPETHOT 3aKOHO-
naBia Tpebdano na ce usrpalyje. Kako 6u Tpebao ga usriena npuctymn 3aKoHO-
JTaBIla HEKOj COIMOIIATOJIONIKO] ITOjaBH MIPEe HETO IITO C€ OHAa KPUMUHAITU3Yje?
KojuMm kpuTeprjymMuMa a ce pyKOBOAM Kajia ce ycBaja oapeleHa 3akoHOIaBHA
periema kao ofarorapajyha sexom apymtsy uta. Y Tpehem nemy paga he ce mpu-
Ka3aTH reHe3a OBOT 3aKOHOJABHOT peuiera. Bunehe ce aa je on, ycrBapu, jeqna
BPCTa CHEIHjATHOT OHOCHO OCEOHOT 3aKOHA Y OTHOCY Ha LETMHY 3aKOHOIABHOT
nopetka Penybnuke CpOuje npema Hacuiby y OPOIULH, YHjH je caapiKaj aaia
rpyna HBO pagmkarHOr PEeMUHUCTHYIKOT yeMepema. YeTBpTH neo pama Ouhe
CpeIULIBH U y BeMy he ce moka3aTH Ja je KOHKPETHO 3aKOHOJABHO PELICHE
MHCIIMPUCAHO CTABOBMUMA jeTHOT paJInKaJIHOT U €KCTPEMHOT ydema y KpUMUHO-
JIOTUjH, T3B. paAuKaiHe (PeMHUHUCTHYKE KPUMHUHOJIOTHjE, KOja HIje HUIITO IPYyTro
HET0 HeHAYYHH TTOKYIIIaj 3a0TPTamka CTaBOBA PaINKATHOT (PeMUHU3MA Y KPUMH-
Housorujy etuonorujy. Ha kpajy pana nahe ce 3akspydak.’

2. IIOJIMTUKA CY3BMJABA KPUMWHAJIUTETA
KAO PAIIMMIOHAJIHA AEJIATHOCT KOJA ITPETXO/11
3AKOHOZABHOJ AKTUBHOCTH

Koje je mopekio uaeje o notpedu jenHor oBaksor 3akona? lllra je moxcraxio
3aKOHOJIABIIa J]a C€ OBHM IyTeM oOpadyHaBa ca HacuJbeM y mopoxauiu? JeqHa
palyoHaIHa 3aKOHOAABHA MOJINTHKA 3aCHOBAaHA HA HAYYHHUM JIOKa3uMa IIoTpede
JIOHOLIICH-a OBAKBOT 3aKOHA O TIPBO ypaIiiia ONCeKHY aHAIIU3Y CTarba HACHIHOT!

® OBaj paJ je HACTAO0 KAo Pe3yJITar JyroroAUIIbUX HCTPAKMBAha HACHIbA Y TTOPOIUIIN ay-
Topa. 3aKJby4IH J0 KOjUX ce Beh JOIIIO0 1 KOju ¢y 00jaBJbeHHU Y PAHUjUM TEKCTOBHUMA ayTOpa Cy
uckopuirheHu kao nosasna ocHoBa. OHu cy oboraheHu y ckiialy ca HOBUM Ca3HambUMa JI0 KOjUX Cy
ayTOpH JIOIUTH JIaJbHM HCTPpaXKnuBambUMa nojase. Hajsehu TOnpHHOC THX HOBUX HCTPaKHBakha OBOM
TEKCTY jecy pa3HOBpPCHA HOBa ca3Hama 0 (CHOMEHY Koja je 00jaBuo Boaehu yacomnuc y obiaactu
(demuHucTHUKEe KprMuHOIoryje: Feminist Criminology. OHa cy, yriiaBHOM, IOTBp/IMJIA paHUje Te-
OpHjCKe 3aKJbYUKe J0 KOjHX Cy ayTOPH JIOIUIH Y PAHUJUM TEKCTOBHMA, aJIH NTOCTOj€ U 3aKJbYUIH 1
JIETIOBH PaHMJUX TEKCTOBA KOjUMa Cy ayTOPH HAKOH OBHX UCTPA)KMBama JIajii HOBY BU3YPY U yHe-
KOJIMKO M3MEHIIIN 3aKJby4Ke, OHOCHO pa3Jiore u odjammemna ogpeheHnx paHujuX 3aKjbydaKa.

10 3akonomasary ce 1Mo cBemy cynaehn HHje MOTPYANHO HHU Jla HAjOCHOBHHMjE KOHCYITY]je 3a-
KJBYYKE CaBPEeMEHUX HayKa O JbYJICKOj ICUXH KOj€ Y HaCUJbY BUJIE CaMO jeJlaH BU, HajOOJICCHUJU
1 HajICCTPYKTHBHHU]H, a1 U AaJbE BUJI arpecHje Koja je ypoheHo oHamame 1 Koja je TECHO Be3a-
Ha ca Jby0aBiby: ,,Jby0aB 1 MpXmha Cy Ba BU/a jelHE UCTE TNOHIOHO3HE EHEPTHje ca KOjOM J0a-
3MMO Ha CBET, a UHjU CE€ NMapaJieIHA TOKOBH Pa3BHjajy y HaMa off IeTUECTBA.: B. JepoTuh, Yosex
u mwelos ugenmuiueiu, beorpax 2000, 22-40.
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KPUMHUHAJIUTETA IPBO Y IPYIITBY yoriTe,!! a 3aTUM U TIOCEOHO y TIOPOIHUIIH, TIPEe
HEro IITO OU ce OJITyYna 3a OMJI0 KAKBY KPUMUHATHOTIOJIMTUYKY UHTCPBEHIIH]Y.
MehyTrM oBakBUX 030MJFHUX U OTICE)KHUX aHalin3a Huje omno. CBa ucTpa-
JKHBamha Koja Cy MPeTXo/riia n3Bohemy 3aKibydaka Jia je OBakaB 3aKOH HEOIXO0-
JIaH cy 01aro pevyeHo HeJI0BOJbHA 32 TAKO HEIITO, KAKO 0OMMOM U 3aXBaTOM TaKO
u Metoznoorjom.'? OBo He Tpeba ia ayau. OIIITE je MO3HATO J1a je METOIO0JIOT |-
ja pagukaHOT (heMUHHU3Ma y CyKoOy ca HayKOM 3aTO IIITO MHCUCTHPA Ha JIMIHIM
HCKYCTBHMMA H JIO)KHBJbajUMa Kao 00aBE3HOM CaJIpiKajy HayYHHX HCTPaKHBamba.'?
Tume ce cTBapa jemaH cyOjeKTHBAH IIPUCTYIT HCTPAKUBARY KOJU TEIIIKO MOXE Ja
ce Ha30B€ METOMOJIOIMjOM U KOjH je CTPaH HayLU YMjU Y3YCH KaXKy Jla HayYHUK
MoOpa OMTH 00jeKTUBAH M HEIIPUCTPACAH y MIPUCTYITY MPEAMETY UCTPAXKHBATHA.
Hakos 11to 0u ce n3paaniia aHaiuse Koje Ou 1okasase Jia IoCToju mpodieM
ca 00MMOM W TIPUPOJIOM HACHJba y TIOPOAUIIN Tama OW jeTHa parnoHaTHa TOJH-
THKa Cy30Hjamba KPUMUHAIUTETA IPUCTYIINIIA ONICEKHO] aHAJIU3HU JISTIOTBOPHOCTH
nmocTtojehnx MexaHn3ama 3a 60pOy ca HaCHJHEM y TIOPOIUIIH. Y IMUTAY CY OHU
koju ce Beh kopucTe 3a cy30ujame OBE BPCTE HACHIba U3 IITUPOKOT CIIEKTPA CBUX
cpenctaBa (BaHIIPABHUX U MPABHUX, POPMATHUX U HEHOPMAITHUX, TPKAaBHUX U
NPYIITBEHHUX, UT.)'* Koje jeqHa ypesaH U MPOMUIILIBEH 3aKOHOAABAI] KOPUCTH.
Tex ako O¥ ce HAKOH MPOBEPE JICJIOTBOPHOCTH THX CPEICTABA 3aKJBYYHIIO J1a HeMa
pe3yiiTara, Kao ¥ Jia brxoBa npomeHa Hehe mpartu pesynrar y OyayhHoctu, Taga
0u ce pa3Marpajo HHTEPBEHIINja Y TIPaBHY MOPENak U cienehn Haueno iociegrvel
cpegciusa. OBO HaUENO MOTUTHKE Cy30Hjarhba KPpIMHUHAJIUTETA yIH 1A je HajOoJhe
OHO CPEJICTBO OBE MOJIMTHUKE KOje IIITO Makhe KOPUCTH PENPECcH]y Aa cy30Hja Kpu-

! 3akoHomaBIy 1o ceemy cynaehu Huje nmo3Har paja Pobepa MurinamGiieHa KOju y CBOM Ka-
MUTAJIHOM JIeTy yOeIJbHBO U apI'yMEHTOBAHO JI0Ka3yje Ja y 3ala{HOEBPOIICKOj KYJITY P! HOCTOJH
cranan 700-rogummy mag obuma nojaBe Hacusba: P. Mumamonen, Hciuopuja Hacuma og kpaja
cpegmvel sexa go ganac, Hosu Can 2015, 57-60. 1 mopen 3HauajHUX pas3yinka y KyJlITypaMa cBaka-
KO C€ OBH 3aKJbYUIIH OHOCE OapeM Ha cpeqmy EBporry jep cy YMHHONM KOjHU Cy JOBEIH 10 Maja
WCTHU Ha OHUM JICJIOBIMA €BPOIICKOT KOHTHHEHTA Koju ¢y yuumn unu he yhu y EY. ¥V Esponn je-
IIMHO ,,Pycujy u 3eMJbe HEKaJaIIBET COBjeTCKOT OJ0Ka* Mumamoiae n3puIuTo HCKIbYUdYyje U3
oBor Toka: /bid., 36. BepoBaTHOo Mucau Ha benopycujy, Ykpajuny win Mongasujy.

12 Bue 0 cacBUM HEIOBOJBHUM H y BEJIHMKO] MEPH MAPTUKYIAPHUM U HEaIeKBaTHUM HC-
TpakuBamwa y npunpemu Crpareruje BuieTH y paay: [la iu je HoBH 3aKOH 0 cripeyaBamy Hacusba
onpeameheme nojase T38. besdennocuor npasa?, Crimen, 1/2017, 6.

13 Pajnkanau GeMUHH3aM je YBEO METOIOJIONIKY CTPATETH]y KOja je Y IMPEKTHOM CYKOOY
ca Hay4YHHUM MeTozoM. Jla O6u ce yBezemna KeHCKO MOCTOjamke, KOje je HEBHIJBUBO 00jeKTHBHOM
HayYHOM METOAY, GeMUHUCTKH A MOpa HAMEPHO 1 Xpabpo MHTErPUCATH CBOjE COIICTBEHO HUCKY-
CTBO YTHETCHOCTH M IUCKPUMHUHAIM]E y HCTPaXUBAaIKH Imporec: S. Simpson, “Feminist Theory,
Crime and Justice®, Criminology, 4/1989, 609.

14 KpuBHYHO MpaBo, Ka3HEHO MPABO aJlH U MPABO YOIIIITE, HUCY HU U30IIM3a jeIHHN MeXa-
HU3MH KOjU APYIITBY CTOj€ HA paclioyiaramy 3a cy30Hujame KpuMHUHaIuTeTa. Jlanexo cy OpojHHjU
BaHIIPaBHU MEXaHH3MH T3B. COI[MjaTHE KOHTPOJIE KPUMUHATUTETA Of IPAaBHUX, a YECTO Cy H
nenoTBopHHUjU. [IoTIyHO 0 CBUM cpencTBUMa NOTUTHKE Cy30ujama KpuMuHanuTeTa kox: 3. Cto-
janoBuh, Ionuimuxa cy36ujarwa kpumunanuiieria, Hosu Can 1991, 41-100.
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MUHAJIHATET 300T leHUX MTETHUX JeJI0Bamba Ha APYIITBO M TMojenuHIa. 360r
TOTa ce IpaBHA perpecHja KOPUCTH caMo Kaj Cy JpyTa, BaHIIpaBHA CPeICTBa
UCIIPIJBEHA, & YHYTAp e MPBO € KOPUCTE CAaHKIIMjE CBUX JPYTUX I'paHa MpaBa
[pe HEro IITO CE MOCETHE 3a KA3HEHOM perpecujom.

Wnak, H1 OBakBe aHAJIM3e HUCY CIIpoBe/cHE. Jla jecy, BepoBaTHO OH ce cXBa-
THJIO 2 je TIOPOJIMLA Y CPIICKOj KYJITYPH U3Y3€THO OCETJHUBO MECTO, Ha KOje je
CBaKo KO Ce y B0]j HaJla3u Kpajie OonehuB 1 1a ce ctora npkaBHa HHTEPBEHITU-
jay my BpILIHU caMo ca IIPEKOM MOTPedoM.

OBaxko ornucaHe ¥ 'y HayIlid OJIaBHO YTBpheHe pemociiesic Kopake Koju Mopa-
jy ma ce npely mpe Hero mTo ce ynorpedu Ka3Ha Kao CpeACTBO 3a Cy30ujame
KpUMHUHAJIUTETa 3aKOHOIaBall Huje cienno. OH je 1o cBemy cyaehu 6no moicTak-
HYT IpeapacyjamMa 0 HaCHJby Y TIOPOAUIM KOje BJIaJIajy y jaBHOM JHCKYPCY H
Koje O1 ce MorJIe YIIOPEAUTH ca, Y KPHEMUHOJIOTHjH Beh ommrcanoM, 10jaBoOM T3B.
MyHUTHBHE JABHOCTH. Y MUTAY € JAGHOCHL PACTIONONCEHA 34 KANACTLABAIbE.

Oga 1ojaBa jaBjba OTY/Ia ILITO OIIITA, HECTPYYHA JABHOCT KMa MHOT'0 3a0.1y-
Jla Kajia ¢y y nuTamy JoMeT u MoryhHocTH ka3He. HecriocoOHOCT fa ce yBuIU
W CXBaTH (a1 U puXBaTu!) MEXaHNW3aM HEHOT JeJI0Bamha jOII BHIIE CE MOrop-
nraBa y 100a IpylmITBEHHX KpH3a Kaja ce, Kako je peYeHo, CTPaXxOBH YMHOKaBa-
jy, @ HAPOUYHUTO CTPaX Off KpUMHUHAIUTETA. VICTOPHjCKH pa3Boj KPUBHUHOT ITpaBa
MOKa3yje KakKo je OMIITa jaBHOCT Op3a U J1aka Ha 00eie)kaBamy U CTUTMaTH3Hupa-
by OCYheHHX KpUMHUHAJIAIA aJly jOII BHUIIEC U OHUX KOjH, y OYMMa 3aCTPalICHOT
JPYIITBA TO TEK MOTY Jia MOCTAaHY, U CTBapamy mpeapacyna o muma. M3 oBux
pasiora, Kaja je y muTamwy KPUBHYHO MMPABO, KAXKHABAKkEe U YOIIIITE JAEJIOTBOP-
HOCT IPYIITBEHUX MeXaHN3aMa 3a 00p0y MPOTUB KPUMHHATUTETA Vox populi He
0m cMeo ma Oyne ompernesbyjyha CMepHHUIIa 32 3aKOHOIaBHA pelierha. Jeman pau-
OHaJlaH 3aKOHOJaBall He OM CMeo Jia MOJIJIeTHE TPUTUCKY KOJU CTBapa OIMHcaHa
110jaBa, KOjy HayKa Ha3uBa JOUI U dCuxonoiuja kaxcrasajyhel gpywitiea u Koja je
OJIJTHKA CKOPO CBHX CaBpeMEHUX 3ajenHuna.'® MehyTum, y CTBApHOCTH C€ JIeCH-
JI0 YIIpaBo CYIMpPOTHO. JacHe Ha3HaKa IojaBe MyHUTUBHE jJaBHOCTH CY IIPEyBEIIH-
YaBaHO U UCKPHUBJHEHO (TaOJOMIHO M CEH3AMOHATMCTUYKO) U3BEIITABAHEM Y
Me/IMjuMa O HEKOj BPCTH KpUMHMHAJIMTETA!” IITO TOBOPH JIa C€ yJIora Meirja Kao

15 Ibid., 33.

16 TIOTIIyHO O jABHOM MEbCHY Ka0 MEXaHHU3MY COLMjaJIHe KOHTPOJIEe KpUMHHATIUTETA: 3.
CrojanoBuh, (1991), 94.

17V onHOCY Ha OBO MHTambe, Mel)y MHOTMM HCTpaKHBakbHMa HACHIbA Y TOPOJHUIIN YHjH pe-
3yJATaTH cy 00jaBJbHBAHU Y HAIIMM MEAMjHMa HCTHYE ce jenHo u3 2015. koje je 06aBIEEHO 0]
crpaHe areHiuje "KoHTakT”, Ha KOje CMO YKa3HBaJli Y HAIIUM PaHUjUM OaBJbEHHMa OBOM TEMOM.
Pesynraru oBor ucTpakuBama jacHO MMOKa3yjy 1a je y TOKY jeIHOT KBapTaia nmocmarpane, 2015.
TOJMHE y HAIIOj TaMIH 00jaBibeHO BuIle o 450 TeKcToBa y Be3U ca HACHJBEM Y TIOPOIUIIH, O
KOjHX je TOTOBO MOJIOBHHA, IT0 OIIEHU OBE areHIrje OniIo TaOIONIHOT KapakTepa, Te y Kojuma je
y BHILIE O] IIOJIOBHHE TEKCTOBa Oua o0jaBibeHa U poTorpaduja, ca BACOKUM HPOLICHTOM CIIEKYJIa-
11je HOBUHApa 0 MOTHBUMA U Ca HEIOIYCTHBO HUCKUM ITPOLIEHTOM (OKO jesiHe TpehnHe) TekcToBa
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CpeIcTBa Cy30Hjama KpUMUHAINTETA y OBOM CITy4ajy IMIPETBOPHJIIA Y HEIITO YIIPAaBO
cynpoTHO. Menuju ¢y mocTajiu TBopuu KpumuHanutera.'® To ce, mpema eMmuipuj-
cknM ucTpaxkuBamuma y CAJl, 1a moceOHO IPpUMETUTH ¥ 0baacTu demmurmmal’
KOjU je MOBEe3aH ca HacujbeM y nopoannu. CeH3alMOHaTUCTHYKO U3BEIITaBAE
je marpaleHo Ha KJIACHIHUM MHUCAOHHUM KaJIyITMMa U IIpenpacyaama (MyIIKaparg
j€ jak M yBEeK je HaCHIJIHMK JIOK je jkeHa cliaba 1a je YBeK )KpTBa H Cl1.) Koje Cy OKO
OBE BPCTE HACWJbA U3TPAJIHUIIA EKCTPEMHH MPABIX (PEMHUHCTHIKOT ITOKPETa U Ha
BHIMa YIIOPHO UCTPajaBajy HaKo Cy y 030MIbHO] HAYIH TH CTABOBH M EMITUPH]CKH
ocnopern.?’ Ha onrcano cTame yMHOKaBamba CTpaxoBa Koj rpaljana 3akoHoO1a-
Ball pearyje, Ha 1o0ap HauuH, noBehameM ocehama CUTYPHOCTH KO UCTUX, aJIH
JIOIITOM METOJIOM — UYHUIHUSHUM UOUYIU3MOM, TAKO TITO he TIojauaTh KPUBHIHO-
MpaBHY penpecujy, ajli U pernpecujy yommre. Jp:kaBa y MUPY KOPUCTH KPUBUIHO
[PaBO Kao Opy’Kje y paTy, lbHMe CTBapa MoJIeNy Ha pujaTesbe U HempujaTesbe.”!

KOjH Cy YKJbYUYHBaIU H3jaBy 0apeM jeTHOT CTPYYHOT Jinia; areHnuja “KoHTakt”, Ananuza uszee-
witasara gnesHe wilamiie 0 Hacumy y uopoguyu (peopyap, mapiu u atipun 2015.), 20. maj 2015.
roaune, http://kontakta.rs/2015/05/20/analiza-izvestavanja-dnevne-stampe-o-nasilju-u-porodici-
februar-mart-april-2015/, 21. 8. 2022.

18 CpezcTBa jaBHOT HHPOPMICaa, YMECTO [1a UMajy yJIOTY CPEACTBA KPUTHYIKOT H PEaTHOT
carienaBama CTama, IIpeHarjamaBajy OBe MojaBe U Tako YMHOKaBajy ctpaxose. [lopen cTpaxa
on OyayhHOCTH W €r3UCTEHIINje OHAa UCTHYY U y IPBHU IJIAaH CTaBJbajy jOII jejaH O BEUUTHX U
OJlyBEK MPHUCYTHUX CTPAxXOBa, CTpax O] KpUMHUHanuTeTa. Meauju y3uMajy yJory Heke Bpcre
cdepHOr orienana Koje ycpeacpelyje noriesn jaBHOCTH caMo Ha MOjeJUHE KPUMHUHAJIHE CITyYaje-
BE, y NMpaBHIIy HajTeXkKe U HajOM3apHM]jE 3aTO MITO OHM HAjBMIIE ,,FOJIMLA]Y MAIITYy jaBHOCTH,
n3onyjyhu ux u3 onure Mace KpumuHanurera. Kao mro chepHo oryenano He mpyxa npaBy
CIIMKY CTBapHOCTH, Beh HCKPHUBIbEHY, TAKO ¥ OBH MeIUjH y3uMajyhu Ha cebe yJory ,,MeaInjcKor
chepHor oryiefana” cTBapajy UCKPUBJHCHY CIIMKY KPUMHHAIUTETA. Y MUTAKY j€ CIIMKA KPUMH-
HaJIMUTETAa y KOjOj Ce BUJE CaMO HAJTEXH CIydajeBH KPUBUYHUX JIeJIa HAKO je TAKBUX HajMarbe.
Tlocnennuno, y jaBHOCTH Ce CTBapa yTHCAK 2 je OIIITE CTalkhe KPUMUHAINTETA JAJICKO JIOMNje
HEro LITO jecTe, ITO YMHOaBa Behi IPHCYTHE CTpaxoBe KoJ rpalaHa u cTBapa HOBE.

19 T. Richards, L. Gillespie, D. Smith, ,,Exploring News Coverage of Femicid: Does Repor-
ting the News Add Insult to Injury?*, Feminist Criminology, 3/2011, 198; J. Fairbairn, M. Dawson,
,.Canadian News Coverage of Intimate Partner Homicide: Analyzing Changes Over Time*, Feminist
Criminology, 3/2013, 171-172.

20 V3eTn Ha mpumep uctpaxuBame Herzog-a ypaleno y M3paeny 2007. rofune npema Kome
,,CYIIPOTHO cafalimboj peMUHUCTHYKO] JINTEPATYPH HCTPAKHUBAE OTKPHBA /12 j€ TIONMAHE JKEH-
CKHX APYIITBEHUX YJIOra cBe JPyro caMo HE jeJHOCTaBHO U AMXOTOMHO; OHO j€ Pa3HOPOIHO,
CIIOJKEHO... ...l CYTIPOTCTABJbA CE TBPAH-AMA J1a HOCTOJU TPaJUIIHOHAIHH OJIHO YCIOBJbEHH IOTIIE]
Ha Hacusbe Mel)y maptHepuma“: S. Herzog, ,,The Empirical Test of Feminist Theory and Research:
The Effects of Heterogenous Gender-Role Attitudes on Perception of Intimate Partner Violence®,
Feminist Criminology, 3/2017, 240; Takohe je kopucHo uctpaxusame Banwell-ose n3 2010. xoje
aHaJM3MpPa JKEHE Koje Cy YIOTpeOuIie HacHJbe IPOTUB CBOJUX MYIKeBa ,,Ka0 OJTOBOPHE U PaIHO-
HastHe cyOjekTe criocoOHe aa noHoce oryke™: S. Banwell, ,,Gender Naratives, Womens Subjective
Account of Their Use of Violence and Alternative Aggression Within Their Marital Relationships®,
Feminist Criminology, 2/2010, 118.

21 TlojaBy 1a ApskaBe CTBapajy Ojf KpUMHHAIALA HEMTPUjaTesbe 1a CISICTBEHO TOME U Ol KpH-
BUYHOT [IPaBa HEKY BPCTY €IMMHUHATOPHOT MEXaHU3Ma Y KOME Cy KPHBLIM HEIPHjaTeJbl HeMauKa
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3aomTpaBameM KPUMUHAIHE TOMUTHKE 3aKOHOJABIH MOKYIIaBajy Ja OCTaBe
yTHCaK Jia ce Oope ca KpUMHHAIIOM Ka0 BPEJIOM HECUTYPHOCTH U Ty MTPaBe KJbyU-
Hy rpemky. OHH CTBapajy HOpMe NMOTUYHNHABajyhu UX TPOCTUM U KPaTKOPOUHUM
MTOJINTHYKUM TIoTpebamMa M 3aXTeBUMa IMyHUTHBHE jaBHOCTH cTBapajyhm jeman
XHOPU/I 32 KOjU HayKa C TPABOM TIOCTaBJba MUTAME 1A JIM YOIIITEe MOXKE Ja ce Ha-
30B€ KPUMHHAIHOM TIOJIMTHUKOM, N3Mel)y ocTaliora u 3aTo ITo ce He ocBphe Ha
JYTOPOYHE MITETHE OCIEAUIIE TT0 KPUBHYHO TIPABO, & MOCPETHO U 110 APYIITBO.>
HimeHOBam€ TAKBUX 3aKOHOJIABHUX KPETaha HOUYAUCIUUUKOM KPUMUHATHOM HO0-
JuiduKoMm jOIl yBeK je morpemHo. Hayka je 3a oBakaB 3aKOHOZ@aBHH IPUCTYII
MpOHAIILIA Ha3UB KOjH MY BHIIIE OJITOBapa jep ra H3MeIITa u3 JOMeHa IpaBe KpH-
MUHAJHE TIOJIMTHKE — yHUtiusHu oiyiuzam. Kome je cpricku 3akoHOIaBaIl mpe-
MyCTHO JIa yIIPaBJba I10jaBOM ITyHUTHUBHOT TIOMYJIN3Ma Y OBOM CIIy4ajy?

3aK0H HHjE AOIIA0 O jeTHOM W ciydajao. OH je KpyHa jeTHOT BPEMEHCKH
JUy>Ker IPaBHOIIOIUTHYKOT TIpeay3eha, y KojeM je Mame yuecTBOBala JpiKana, a
Buiie nomahe u crpane HBO. Jla ce npumeTnTy 1a Cy cBe paguKaIHOr peMUHU-
CTHYKOT yeMepema.?? TTo cBemy cyzmehu To je passior 300r Kojer je 3aKOH IPOKET
KJIACHYHHM U Y 030HJbHIM HayKaMa i IPaBOCYAHUM MpakcaMa npesasuljennm>*
oOpacuyMa pajiukaiHe (eMHHIUCTUYKE KpUMUHOIOTHje. V3 KOojuX 3aKOHOIaBHUX
periema ce ToKas3yje 0BO MOPEKIIO 3aKoHa?

3. ObPACIM PAJIUKAJIHE ®EMUHUCTUYKE KPUMMHOJIOI' MJE
YV IIOJEJHUM PEHIEBBMA 3AKOHA

OBu oOpacIy, Koje OATMKYje jeTHOCTPaH U MOBPIIAH PUCTYTI IOUMaksy HACH-
Jba Y TIOPOIHLIM, Y HAYLIU CE HA3HBAJy JOLI U PAGUKATHA PeMUHUCTUUYKA Tapaguima.
Naxo ¢peMuHUCTHYKA KPUMUHOJIOT'Hja MMa BHIIIE rpaHa (IUOepaliHu, COIHjallHu,
MapKCUCTHYKH (peMHHN3aM UTA.) ¥ BehrHA BHUX HUje PaIUKaIHO yCMEpeHa, Kajia
je y muTamy BUKTUMOJIOTHja TY je HaJIMOhaH paInKaHuU IpaBall y GeMUHUCTHYKO]

HayKa HasuBa Feindstrafrecht mTo ce jako rpy00 MOKe MPEBECTH KA0 ETUMUHATOPHO KPUBUIHO
mpaso: Bock, M. ,,Pozitivna specijalna prevencija i nove tendencije u kriminalnoj politici, sa po-
sebnim osvrtom na Feindstrafrecht®, Crimen, 2/2010, 140.

223, Crojanosuh, ,,Kriza savremenog kriviénog prava®, Prava Coveka, 5-6/2003, 17.

23 13 Crpareruje ca3HajeMo Ko je y nutamy: Mpesxa JKene npoTus Hacusba, Jlabpuc, MHiect
Tpayma Lenrap, Llentap 3a npomonujy 3apaBiba xeHa, Oaza CUTypHOCTH, YIIPYKEHhE POMKHIbA
Oceurt u apyre: Ctpareruja, 3.

24V Kanaau, AycTpanuju v IpyruM 3anafHuM npaBocyhuma omajia Jp)kaBHa MOAPIIKa
HapOYUTHM )KCHCKUM OOJINIMMa ITOAPIIKE Y CIydajeBUMa Hacuiba y mopuaunu.”: R. Mann, ,,Men's
Right and Feminst Advocacy in Canadian Domestic Violence Arenas: Context, Dinamics and
Outcomes of Antifeministic Backlash, Feminist Criminology, 1/2008, 68. Aytop TBpIau 1a je
pasJior CHA)XHO aHTH()PEMUHUCTUIKO JTOOUpambe.

25 Dutton u Nicholls je Ha3uBajy ,,panukanda GpemMuuucTruka napagaurma“: D. G. Dutton,
T. L. Nicholls, ,,The Gender Paradigm In Domestic Violence: Research and Theory*, Aggression
and Violent Behaviour, 6/2005, 683.
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KPUMHUHOJIOTHU.2® OH je CTBOPHO jelaH UCKIBYUHBO HCEHCKOYEHIUPUYHU TIOTIIE
Ha HACHJbE KOje je y TUM oOpaciuma Nocjiaeuia IpyTBEHe HaJIMOhH MyIIiKa-
pana.?’ M moBpiHa aHaiM3a CIUCKa OHUX KPUBUYHHX JIejia Ha KOje ce OJHOCH
3aKkoH MOKa3yje Ja BEeroBU TBOPIM ciiefe o0pasall 1o KojeM Cy ceKcyasHa Je-
JIMHKBEHITN]a 1 HACUJBE Y TIOPOIUIIH 00aBE3HO TTOBE3aHU. Y OBOME CE jJaCHO OUH-
TaBa KJIaCHYHA JI0IMa paJuKaJHKX [paBala y OKBHPY IMOKpPETa 3a IpaBa skeHa’’
Y F/oOME WHCITUPHCAHe KPUMUHOJIOTH]E KOja T10jaM T3B. POGHO 3ACHOBAHOT HACU/bA
BUJIU Ha cienehu HauuH:

,,POJTHO 3aCHOBaHO HACUJbE HHUjC HEKHM HOBU BHUJ] HACKJbA, TO Cy Beh mo3HaTu
OOJTHITM HACHJba HAJl )KCHAMa | JICIOM, a ()aKTOp PU3HKa je IOJI U TBPIO yTeMesbe-
HE POJIHE YJIOre MpernyHe JPYyUITBEHUX cTera 1 Kalyna. YuM cu jKkeHa UIId AKEHCKO
JICTE WU CU PA3JIMYUTA 110 HEKOM JIMYHOM CBOjCTBY OJ1 BelinHe, MmocTajeln MeTa 3a
POJIHO 3aCHOBAHO HACUJHE U 3aKOHOM J€(DUHHMCAHHU 3JIOYMH MPKHE.“2)

OBzie ce moj pedyeHHu MojaM CBpPCTaBa CBaKU OOJIHMK HacHJba HAJl JKEHaMa
yKJBy4yjyhu 1 cBe 00IHMKe ITOTHOT HaCHJba IITO 3HAYN M CHIIOBa-€, ONIIo y Opa-
Ky wiu He.’? Pedjy 0oBU CTaBOBH MOBE3Y]Y Y jeIHO HEPACKHUIHBO KIYITKO HACHIBE
y TIOPOJUIIH U MTOJTHO HACHJIBE:

,»] OBOPUTH O PaIHO 3aCHOBAHOM HACUJbY 3HAUH IIPETIO3HATH TIOBE3aHOCT U3MeE-
hy Hacuiba y mapTHEPCKUM OIHOCHMA... ...CeKCYaJTHOT HACHJba... ... U J1a ce Ta Be3a
3aCHMBA Ha JyOOKO YKOPEHECHUM CTEPEOTHIIMMA M OUCKMBAbIMA POIHUX yiiora. !

26'Y (peMHHUCTHYKOM IOTJIEY HA BUKTHUMOJIOTH]Y TOMUHUPA PaIMKAIHN (HEMUHU3AM ca
CBOjJUM >KEHCKOIICHTPUYHUM JIOXKUBJbajeM Hacuiba: S. Simpson, 611.

27 1bid., 611-612.

28 OpuTiUaH TIpersie]] OBUX CTABOBA CE HaJIa3u KOJI je/IHE Ol OCHUBAYA H TIepjaHuI[a OBOT TIOKPE-
ta, Ellen Willis: ,,Pagukanan peMuHUCTH NeDUHHAITY CHIIOBAbE U IpyTe 00JINKE MYIIIKE arpECHBHO-
CTH Ka0 OpyXKje 3a crpoBoheme MyIIke HaMOhH — 3a KayKimhaBambe KEHCKOT IIOHAIIAba HITH IIPOCTO
nonicehame Koje je razma’. ,,...paANKaITHU PEMHHUCTH TBPIHIIH CY 14 je CHIIOBAF-¢ HACUIBE a HE CEKC..."".
,,JIKOHOKITacTH (peMHHU3Ma Cy HMIUTUIUTHO H3jeIHaYaBaIN XeTePOCEKCYaTHOCT Ca CUIIOBAEM.
OHU Cy CTBOPHII ,,... HOOBUKTOPH]aHCKY KapHKaTypy MYIIIKe CEKCyallHe IPHPOJIE U TeHEPATH30BAIIH
jey cBe matpujapxanne ogHoce . ,,Ca 0Be Tauke INIe[UIITa CeKCyaIHO HACHJbE je ECeHIMja 1 CBP-
Xa MylIKe HagMohy, mapaJjurMaTHyHa MyIIKa BPEAHOCT U cTora ()eMHUHUCTUYKA IIaBHa Opura.”:
E. Willis, ,,Radical Feminism and Feminist Radicalism®, Social Text, 9-10/1984, 113-114.

29 C. I'pyjuh, Hpupyunux 3a ipesenyujy pogro 3acrnosanol nacusma, beorpan 2015, 5-6. OBaj
Kao M J{Ba HAKHA{Ha HAaBOJA Npey3eTH cy HaBeaeHor [IpupyuHuka y n3aamy MuHHCTapCTBA IPO-
ceete 1 YHUIIE®-a u3 2015. rogune. OH je nocTao 3BaHMYaH MaTepHjal 32 00yKy 3arocIeHuX
Y BaCIIMTHO-00pa30BHUM yCTaHOBaMa, alli U POANTEsba U haka y ,,jauamy IIXOBUX KallallUTeTa
3aIITHTE )KPTaBa POJHO 3aCHOBAHOT HACHJIbA'".

30 3a BpJIo MpETJIe/ian v jacaH caXkeTak OBUX CTaBOBA Haj0O0JbE je MOreaTu: Jexkiapayuja
0 YKIARamy HACUBA HAG JceHaMa, Koja je yeBojeHa 0e3 rimacama y oonuky Pe3omynuje Ha 85.
3acenamwy [enepanne ckymmrune Y H: Generl Assembly, “Declaration on Elimination of a Vio-
lence against Women”, A/RES/48/104, 20. 12. 1993.

31C. T'pyjuh, 9.
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Y3poK cBaKkor HacHJba HaJI )KeHaMa, 11a TAaKO U MOJTHOT HACHJba jeCy HEKOJIH-
KO JIPYIITBEHUX YCTAHOBA KOj& HOCHOIIM OBUX CTABOBA HA3MBajy MaTPUjapXaTHUM:

~HejenHnaku oqHock MohM n3Mel)y Mynikapia v skene o0IMKoBaHu cy U yrpahe-
HU Y JPYIITBEHE HHCTUTYLM]E Ko MITO Cy IIOPOAMLA, IIPABHHU CUCTEM, PEITUTHO3HU
CHCTEM M YBEPEH-a 1 Ta NaTPHjapXaHOCT APYLITBA je OCHOBA MYILIKOT HACUJba Ha
eHama. 3

W3 oBUX BpegHOCHUX CTaBOBA (KOjH CY HAaXKaJIOCT, KAKO CE BUIH U3 JIOKY-
MEHTa U3 Kojer cy npey3eTd, y Cpouju mocTaau 1eo 3BaHNYHE OCHOBHOIITKOJICKE
00pa30BHE MOJIMTHKE) CACBHM j€ JaCHO JIa je Y OJIHOCHMa TOT' POJHO 3aCHOBaHOT
HACHJba )XPTBa KOjy TTOMHUILE 3aKOH, HaKO TO HHje H3PUUUTO HATJIAIIEHO, IO TTpa-
BUJTY JKEHA.

W npyre onpende akTa, HAPOUUTO OHA KOja Maje NeUHUITH]Y HACHIba Y TIOPO-
nunu (ctaB 3. wiaH 3) roBope y MPHIIOT 3aKJbydKa J1a je paJuKaiHa UeoI0ruja
(heMHHUCTHYKOT TTOKPETa BPEIHOCHO ,,00enexmna’ 3akoH. bynyhu na paguka-
Ha (PEMUHUCTUYKA JIOTMa y MOPOJUIIM BHIHM CaMO jeJlaH O]l MaTpHjapXalHuX
00JIMKa HACHJba HaJ jKeHaMma’® HECYMILHBO je Ja Cy MUCITH 3aKoHa jKeJIeln aa
3a00uly mojam nopoauue. O ToMe roBopy He caMo U30alBame 1MojMa geiueitd
13 3akoHa Beh M3pHINTO IOMUAE 1UlYd KOja Ce HAllA3e Y HaAPIUHEPCKOM OGHOC).

Came XuTHE Mepe Koje ce u3puuyy MOryhuM HaCHIIHHIIMA TOBOPE O UCTO]
unejHoj uiu 60Jpe pehn UAeOIONITKOj TOTKHU KO0ja je YAaXHYJIa JKUBOT 3aKOHCKAM
pewersuMa. O0e Kao pemiemne 3a npodieMe y MopoJu HyA€ IPEKHI 0JHOca Y
KOjeM je JIONIO JI0 HACHJba, YMECTO Jia TI0 yTieAy Ha [lopoquvHu 3aK0H y CITy-
4ajy TOCTOjara JKeJbe 32 Pa3BOJIOM Opaka MOHY/IE MOCTYIaK NOCPEIOBaAkA Yy
BUIY MUpPema WK Haromoe.>* 11 3a 0Bo pelerse je 3aciyHa Beh moMeHyTa Te-
MeJbHa JIorMa pajiuKajiHe (PeMUHHCTHYKE KPUMUHOIIOTH]E: TOPOJUIIA je JIOIIA.
360r Tora je 3akoH IIPENyH peliekha Koja MpyXkKajy 3alTUTY U IMOAPIIKY KPTBH
HACHJba,>> aJli HEMa HUTH jEJHY Mepy 3allTUTE W MOAPIIKE mopoauid. Yak u
yMepeHa peMUHUCTHYKA KPIMUHOJIOTHja TIPU3HAje MUPEHE U TIOCPEIOBAkHE Kao
JIEJIOTBOPHE Mepe MPOTHB HACHJbA y MOPOIUIIH,>® pajnKkaiHa — He. Tako he 3akoH
MIPY>KUTH TOAPIIKY XKPTBU KOja Ou 0€3 e OKJIeBasa a YUYECTBY]Y Y KpHBUYHOM
[POroHYy HACHJIHUKA,’’ Makap ¥ Ha IITETY ONCTaHKa HEHE CONICTBEHE MOPOJIHUIIE.
3akoH ce He 06a3npe Ha YUHEHUIY Ja he mopex Tora mrto je Beh xxpTBa Hacuba,

32 Ibid.

3 R. Dobash, E. Dobash, 325.

34113, ui. 229-246.

35 3akon, wi. 29-31.

36 S. Miller, L. Tovanni, ,,Using Restorative Justice for Gendered Violence: Success with
Postconviction Model®, Feminist Criminology, 4/2013, 262.

37J. Belknap et al, “The Levels and Roles of Social and Institutional Support Reported by
Survivors of Intimate Partner Abuse”, Feminist Criminology, 4/2009, 378.
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Ta WCTa YKE€HA MOXKE TIOCTATH M KPTBA CONICTBEHE IMPEHATTFEHOCTH Y K0joj he m3-
ryoutu nopoauny. Ocum oBora Tpeba uctahu 1a je 3akoH 3a cee Moryhe ciyya-
jeBe HacWJba y TIOPOJUIIH ITOHYANO CaMO JeTHO PEIIehe, pa3Bajabe YaHoBa U
3a0paHy onmrema Mel)y \uMa, HaKo je TUTepapHu FeHrje JaBHO HAIUCao ,,Ja je
cBaka HecpehHa mopoauia HecpehHa Ha ¢Boj HaumH. Kako je moryhe ma 3ako-
HOZaBall HUje YBUAECO Jla CBAKOM IMOCEOHOM CIIyuajy HacuJba Y IOPOIULIU OATO-
Bapa jeqHako rmoceOHa xuTHa Mepa? TakBa periema je Hayka Beh o3HauMIIa Kao
nenorBopuuja.’® Ha kpajy kpajeBa, TakBO peliemne je 3akoH Beh mpeaBuaeo 3a
XKPTBY. AKO ce Beh 3a wy u3paljyje MHINBUIYaTHH IUIAH 3aIITHTE U MOApIIKe’’
3amTO He OM MOTJIe M MHIUBUyallHe XUTHE Mepe 3a HACUITHHUKE?

Kaxko je Mmoryhe na nBa 3akoHa KOjH Cy IO CBPCH OKPEHYTH peliaBamy Mpo-
OneMa y mopoAHLIM HYJ€ TaKO pa3IMunuTe Mepe 3a UCTO (HJIM OapeM CIIMYHO) OCHM
aKo WX HUje HaJlaXHyJia IOTIYHO pa3lIn4nTa 3aKOHO/IaBHa nonuTruka? Hema cym-
We 1a je To Hoceha naeja pagukaine GeMUHUCTUYIKE KPUMHUHOJIOTHje TpemMa
KO0jOj MYIITKApIIH OCTBAPY]y HEKY HABOJIHY KOHTPOJY HaJl )KHBOTHMA CBOjJUX XKe-
Ha. Mepe, Kao WITO Cy XUTHE Mepe U3 3aKoHa, UMajy CBpXY Ja jkeHama ,,BpaTe
KOHTPOJIY HaJl lbMXOBHM aKTHBHOCTHMA, TeIUMa U kuBoTHMa 4 TrMe 1rto he
MyIIKapna Gpu3nYKu oICTPaHUTH U3 Kyhie U Ha CUITy IPEKUHYTH onmTeme. 13
OBOTA j€ jJacHO Ja je CBpXa XUTHHUX Mepa YCMEPeHa Ka YMHUIJLEHUM MTOTpedama
JKeHa, a He CTBApHUM MOTpedamMa NOpoaHnLE.

4. 3AKJbYUAK

Kana je jenan 3akoH JOHET Ha OBAaKO jeIHOCTPAH HAuMH, clienehu caMo je-
HY IIKOJTy KPUMHHOJIOIIKOT MUIIIJbEHHa, Beh KpUTHKOBaHY Kao HaAyYHO HEOCHO-
BaHy U onTepeheHy HIeoIONKOM MOTPEOHOM Jla Ce OIpaB/ajy OCHOBHE HJCje
panuKkamHoOT eMUHU3MA, HUje HU Ty7IO0 /I j€ OlleHa JIeIOTBOPHOCTH TaKBOT 3aKOHA
0]l CTPaHEe UCTHX aKTepa jeJIHAKO jeHOCTpaHa U UCKJbyunBa. OlCHUBATH jelaH
3aKOH Ha OBAaKO TOBPIIAH HauWH, Olewkyjyhn caMo jemaH moka3aTesb Ae0TBOP-
HOCTH jaCHO 'OBOPH Jia HOCHOIIM TaKBOT CTAaBa HUCY KOPUCTHIIM BHILE Mepuia
HU Ka/1a Cy OICHBAIIN OTPeOy TOHOIICHa jeTHOT OBaKBOT 3aKOHA. JeTHOCTpaH
Y UCKJBYUYMB IPUCTYN KPUMHUHAIHOIOINTHYKO] OLIEHU MOTpede HEKOT 3aKoHa
JIa0 je Kao IPOM3BOJI JeTHAKO jeTHOCTPAHY U UCKIJBYUHBY OIIEHY JI€JI0TBOPHOCTH
uctor. Huje caj HU BaKHO Koje je TO MepuJio. Y OBOM Ciy4ajy OUO je HaBOJHO
BHCOK Opoj *eHa yOujeHux y Hacuiby y nopoauiu. CymTrHa je aa je Hemoryhe

3 G. Murphy-Weiss, W. Roberts, D. Miles, “One Size Does not Fit All: a Case Study of an
Alternative Intimate Partner Violence Court”, Feminist Criminology, 4/2015, 360-363.

39 3akon, wi. 31.

40 A. Durfee, “Victim Narratives, Legal Representation and Domestic Violence Civil Pro-
tection Orders”, Feminist Criminology, 1/2009, 8.
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HAY4YHO OMPaBJIaHO KOPUCTUTH CAMO jeTHO KPHMHHAITHONOIUTHYKO MEPHUJIO, HH
KaJia ce IOHOCE 3aKOHM, HUTH KaJla Ce OLeIbYje BbUX0Ba JeIOTBOPHOCT.

VY caydajy 3akoH 0 clipedaBamy HACHIba y TIOPOIUIIH TO Cy OMIIM 00paciu
paaukanHe GpeMHUHHCTUIKE KPUMUHOJIOTHj€ KOjU CaB MPoOJIeM Hacuiba y Opo-
JIUITY CBOJIC Ha jJe/THO: HeKa MUTCKA MoTpeda MyliKaparna aa KOHTPOJIUITY CeKCy-
aJTHOCT ’KeHa ca kKojuMa xuBe. M To je ce. HuTu jenan apyru MHAMBHAYATHH
WA KOJIEKTUBHU (PaKTOp KpUMHUHAJIUTETa HE TTOCTOjU Kao pesieBaHTaH 3a o0ja-
IIaBabe 0BE collMjaiHonaroouke nojase y Cpouju. CBe mounme ca TOM Ha-
BOJTHOM TIOTPEOOM U ca HOoM 3aBpiraBa. CBe ce boMe 00janrmaBa, i CBE CE lhbOME
OIpaB/aBa.

OBIie HUje MUTakE /13 JTH je Opoj JKeHa YOHjeHUX Y HACHJbY Y TIOPOIUIIH Be-
JIUK WJIM MaJId, OMHOCHO JIa JI C€ HA OCHOBY Hbera MOKe 3aKJbYUUTH Ja je 3aKoH
3aka3ao. [IuTame je Ja Jiu je HOpMalHO MOTa3|uTH CBE pe3yliTaTe paja Ha U3rpa-
U jelHEe ypeaHe TONUTHKe Cy30ijamba KpuMuHanuTeTa y CpOuju paau Hacusba
y noponunu? Jla v je HopMaTHO 11a ce 63 HKaKBe HayUHe aHaJIM3e JOHOCE 3aK0-
HU KOjU TaKO CHaXKHO 3aAHpYy Y chepy Koja je Tako JyOOKo MpUBaTHA U HHTUMHA,
KOja je Tako HeOOWYHO CBOjCTBEHA MOTBPIAX HIACHTHTETA YOBEKOBE TUIHOCTH Y
CPIICKOM JPYIITBY Kao IITO je mopoauua. Oarosop ce cam Hamehe: He. Humra
JIPyTO HE OJINYaBa YOBEKA KA0 YCIIENTHY Je/IMHKY Y O4MMa PyTUX oj1 ciezehe Be
JIpYLITBEHE YCTaHOBE: Opoauua 1 no3uB. OBUM 3aKOHOM, Ap>KaBa je HacpHyJia
Ha jeJlaH OJ Ta JIBa CTyOa 06€3 NKaKBOT OCBPTA Ha ITOJI0XKAa] TTOPOIHIIC Y CPIICKO]
KynTypu.t!

VY Hamoj KyJaTypH CBOjJCTBEHOM JTOKHUBJHA]y TTOPOAHIIC U MTOPOTMITHOT KH-
BOTa HUCY CBOjCTBEHA JbYJICKa ITpaBa HEro NopoinyHe 00aBe3e, Hije CBOjCTBEHO
pasnBajame WIaHOBA TIOPOAUIIE, HETO HIXOBO M033jeNHINYaBame. Hama Huje cBoj-
CTBEHO yJlaJbaBame JbyIU jeIHUX O IPYTUX HEroBO HBUXOBO cabupame. Hama
HUje CBOJCTBEHA MPOTECTAHTCKA WHIUBUAYAJTUCTUYKA KYJITypa ¥ 3a Iy Kapak-
TEPUCTHYHA €THKA CAMOOMTHE M CAaMOXKHMBE jeIMHKE KOja UCTpajaBa Ha OHOME
IITO jOj MpHTIaaa. YIIpaBo 0OpHYTO, y BEPCKOj ETUIIH UCTOYHE MTPaBOCIaBHE IIp-
KBe HagMohHa je mpeAcTaBa jeAMHKE Koja ce y APYIITBEHUM yCTaHOBaMa Koje Cy
olmvelke cabpama U OKyIlJbara (MMOpoarIla HIIP.) y3BHINIaBa ofapuayhu ce cBoje
ceOMYHOCTH U Aajbe 3aapkaBajyhu cBojy nuuHocT. OHO IITO Y HaMa OcTaje Kaaa
HJIEMO KPO3 KUBOT O0AIIMBAEM JKEJhE 3a IMPAaBOM TO je ocehame Ty KHOCTH.
Kana ce jerHOM n300prMO ca IPUPOAHUM HarOHOM 32 Y3UMambEeM, OHO LITO Mpe-
0CTaje je JkeJba XpuIrhaHcke eTHKe 3a TaBarbeM.

OBakBH 3aKOHH, 32CHOBaHH Ha yOOKO HEHAyYHUM apryMEHTHMa, JOHETH Y3
MTOTITYHO HEeyBa)KaBamke¢ HEKOM APYIITBY CBOjCTBEHE KYJIType B 00Wdaja, HaMeT-

41 Naegler amenyje na ce ucTpakuBama y GEMHUHUCTHYKO] U KYJITYPHO] KPUMHHOJIOTH)H
MPOXKMY jep Mory U Tpebanu Ou 1a Hayde jenHo ox apyror: L. Naegler, S. Salman, ,,Cultural Cri-
minology and Cultural Consciousness: Moving Feminist Theory from Margin to Center*, Feminist
Criminology, 4/2016, 371
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HYTH CIIOJba M HATAXHYTHU JSTHUM IIPOCTHUM, jJSTHOCTPAHUM BHUI)CHEM CBETa U
Y3POYHOMOCIEINIHHIX BE3a y lheMY, OCYl)eHH Cy y CBaKOM JIPYLITBY Ha CyKoO ca
3[PaBUM Pa3yMOM U MOCICTUYHO Ha Heycnex. Tako Ja je CyBHUIIIHA CBaKa OlleHa
JeIOTBOPHOCTHU 3aKoHa J]aTa Ha OCHOBY Opoja yOMjeHUX jKeHa Yy HacuJby y IOpO-
numy. PagukaTauM GeMUHHCTHMA je OHO OMIIO KJBYYHO TPHUINKOM H3pajae 3a-
KOHa, 3aTO I'a ¥ KOPUCTE KaJia OLEYjy HEeroBy Jel0TBOpHOCT. MelhyTum, Konu-
KO je OWJIO TIOTPENTHO Taja, TOJHWKO je MOTPENIHO U JaHac Kaja ce y3 moMoh
era olemwyje AeJOTBOPHOCT akTa. HUTH jeqHO 0Bako jeqHOCTpaHO, IPOCTO H
MOBPIITHO Bul)erbe CokKeHe [eIMHE YHHHIIAIA KOjU YTUYY Ha HACHJIbE Y TIOPOJTHU-
1, Kao LITO je OHO pajuKaliHe (eMHUHUCTUUKE KPUMHUHOJIOTH]E, HE MOXKE JIaTH
JIETIOTBOPaH KPUMUHATHOIIOJIUTUYKHY OJTOBOP Ha hera. OBO HAPOUUTO BAXKHU aKO
je oHO y CcyKo0y ca HaJIMONHOM €THKOM U KYJITYpPOM APYIITBa* Koje je y MUTamby.
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I[TPABO I'JTACA KAO ITPABHA
11 MOPAJIHA KATET'OPUJA

Caoceiniax: [Ipaso 1naca ipegciiassa cyOjekiuueHo jagHo Upaso u upuilaga
Ipyiiu ochosHux tonrutuuukux ipasa. OHo ce Modice HocMaupaiy Kao UpasHa u
mopanna kaiueiopuja. 0O8a gea aciiexiia HuC)y UOILYHO 0g8OjUBA U YCKO C) lioge-
3aMa ca cuieileHomM pa3eoja yciuaene Kyauiype y gaiiom gpywiugy. Ouiyga 6ucox
iipoyenaill uzna3HoCiy bupada He Mopa OUtUY UCK/LYYUBO Hlociequyd 006age3Hol
Lracara u cCaHKyuja Koje ipatie Heilowiiogare ose ovasese. Huoica uznaznociu
bupaua, waxohe, Modice UMAiu UOUTUUBAH YIUUYA] HA gUHAMUKY OgHOCA Tloje-
gUHQY — 671ACUL, YKOTUKO UPegciiasba KOHCUPYKIUUSHU U3PA3 UPEeMa UOTUTUUYKO]
enuiiU U FoeHUM K/YYHUM 0gILYKaMd.

Kwyune peuu: ipaso inaca, obagesnociu iracarea, yciuiagna Kynuuypa, io-
JquitiuyKa dapiuyuiiayuja, u3nasHociu oupaya.

1. YBO/|

Y Teopuju u300pHOT MpaBa, Kao moceOHe HayYHE JUCIUILIMHE, IPABO I1a-
ca ce oapehyje kao ,,jenHo y Hu3y u3bopHuX mpasa‘“. Crnexehn jorn yky cucTe-
MaTHu3alujy, Ae(GUHHIIE ce KAa0 CETMEHT aKTUBHOT OMPAYHOT IpaBa OJHOCHO Kao

! Pag mpezcraBiba pe3ynTaT HCTPaKUBamba Ha IPOjEeKTY ,,[IpaBHA TPaaMIIja K HOBH IIPaB-
HU W3a30BH" KOjU ce (PMHAHCHpa U3 CONCTBEHHX cpeacrasa [IpaBuor ¢akynrera y HoBom Cany.
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,,OCHOBHO M Ha3HadajHUje MpaBo Mehy m30opHUM mpaBuMa rpahana® dmja ce
caApKHHA ,,Be3yje y3 caM YHH IJacama KOjuM ce HEMOCpe0 peanusyje Onpadka
Bospa.! [Ilupe mocMaTpaHo, HCKa3MBamkEe BOJbE OMpaua Be3yje ce 3a u3bope y
MOJUTHYKO] ChepH, KOjU Ce TECHO MOBE3Y]y ca ,,pa3BUTKOM IOJIUTUYKE perpe-
3eHTaIlfje U MPeICTaBHUYKE Baae. > YapyKeHH ca cI000IHOM U jemHakorihy,
Kao OMTHUM BPEJHOCTUMA JIEMOKpPaTHje, H300pHu ce Y TOM CMUCITY MOTY BUJETH
Kao HaYMH KOjuM ce 00e36el)yje hopmaTHm qeMOoKpaTCcKy JIETHTHMHUTET 3abpaHux.’

HecyMmBuBO je 1a ommTOCT U jeAHAKOCT MpaBa riiaca, 3ajeJHO ca ApyTHM
MPUHIUIIMA, YHHE €0 eBPOIICKOT n3bopHor Hacneha.* TIpeacraBibajy 1eo0 Hou-
THUYKE jeIHAKOCTH I'paljaHa Ha K0joj ce TeMeJbH peACTaBHUYKa AeMokpaTtuja. Ca-
CBHM j€& IpYyTO NMHUTAamkE HAYMHA ITyTEM KOjeT ce TIOJIUTHIKA jeTHAKOCT 3ancTa U
ocTBapyje y MpaKkcy U KakaB je CTBAPHU CTETeH MapTUIUIaIuje Onpada y mocTyIl-
Ky u300pa mpeAcTaBHIIKOT Tefa. M3ma3HocT Onpada Ha ©300puMa ce y TOM CMH-
CIIy BHIH Kao JIe0 IUpe AUJIeMe Koja, TPaKTUIHO, CTaBJba y OAHOC KOH(pOHTaluje
JIBE JIEMOKPATCKE BPEIHOCTH: TIOJUTHYKY AP THIMIIAI]Y U TIOJUTHYKY jeTHAKOCT.?
Y 0cHOBM OBe JIIeMe ce IpesiamMa OIHOC [TPaBa riiaca Kao MpaBHE U Kao MOpaiHe
KaTeropwje, Te je IUJb OBOT pajia Ja c€ OHOC OBa JBAa acIeKTa OJIFKE PacBETIH.

VY ToM cMHCITy, TPEeAMET UCTPAKUBakba jeCTe MPABHU M MOPAJIHH acleKT
MpaBa riaca Kao M CTENeH HheroBOT OCTBAPHBAA, CarjiefaH Kpo3 MPOICHTYaIHY
M3paKEHOCT M3JIA3HOCTH OMpaya Ha n30opruMa. AHanu3a o0yxBaTa yCTaBHE CH-
cTeMe Y KOjuMa je OBO IPaBo UCTOBPEMEHO OOJIMKOBAHO M Kao AYKHOCT Tpahana
(Y KojuMa IOCTOjH, WIIH je JOCKOpa MocTojajia, MpaBoM IIponucana odasesa ria-
cama) Kao u ofaroBapajyhm 0poj npaBa y KOjuMa je Tiracame CJI000IHO, a Koje
npunanajy Kpyry CTaOMiIHUX JeMOKpaTHja, ca 1yOOKO YKOPEHEHOM B pa3BijeHOM
YCTaBHOM KYJITYPOM.

VY KopeHy OBOT OIHOCA JIeKU yCTaBHA M TIOJIMTUYKA KYJITypa Koja y u3Be-
CHOM CMHCITy YBe3yje OBa JBa acrekTa mpasa riaca. OHa moapa3ymMeBa aKTHBHH
ofiHOC TpahaHa mpema npKaBu U OCTBApUBaKY MOJUTUYKKUX MTpaBa yoITe, Oa-
naHcupaH U oMeh)eH OCHOBHUM IOCTYJIaTHMAa MPEJICTABHUYKE JeMOoKpaTuje. Y
MUTAY je, AaKiie, H3HAJIaXKehe ,,[IpaBe Mepe — ,,HU MPEBUILIE MTOTUTUYKOT aHTra-
KoBama Jia Ou ce lhUMe 3aMerbHBalia OYeKUBAaHA aKTHBHOCT U OITOBOPHOCT Blia-
Jie, HU CyBHIII€ TACUBHOCTH U TIOBJIa4€Ha U3 jABHOT )KMBOTA, J1a OM Ha Mpa3HOM

! Mapujana IMajsanuuh, Hz60pno iipaso — gpyio usmerseno u goiymweno uzgare, Hosu Cajn
2008, 8.

2 Milan Mati¢, Izbori, u: Enciklopedija politicke kulture, Beograd 1993, 441.

3 Ibid, 441.

4 Maja Hactuh, YcTaBHU MpUHIUIH H300pHOT cucTeMa, Cpilcka HOAUMUYKA MUCAO — {0~
cebno usgare, 2017, 133-134.

5 Arend Lijphart, The problem of low and unequal voter turnout — and what we can do about
it (Reihe Politikwissenschaft / Institut fiir Hohere Studien, Abt. Politikwissenschaft, 54). Wien:
Institut fiir Hohere Studien (IHS), Wien, 1998, 1. https:/nbn-resolving.org/urn:nbn:de:0168-ssoar-
246720 (04. anpun 2022.)
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MPOCTOPY JIOIIJIO /IO alICOTyTHE TOMUHAIIH]E JP’KaBe U YKUX MOJTUTHIKUX T'Py-
a ¥ HOCHJIAIa BIacTH.

HcrpakuBame 1Moa3y 01 OCHOBHE M HAJOMIIITHjE XUITOTE3€ IMpeMa K0joj je
OCTBapHBambE MPaBa Iaca yCIOBJHEHO JOCTUTHYTUM CTEIICHOM YCTaBHE KYJITYpPe
y IaTOM JPYIITBY Ka0 M CTETIEHOM OCTBapHBarm-a MOJTUTHIKUX MpaBa yormTe. 13
OBE OIIIITE MMPOM3Ia3e ABE YiKe, Mperu3Huje (GopMyIrcane mpernocTaBKe: IpBa,
mpeMa Kojoj ce y3aprkaBame of Kopulrhema Impapa riaca jeTHaKO MOXKe OIpaB-
JIaTH Ka0 ¥ BErOBO aKTUBHO KOpUIThewe Y IPYIITBIMA y KOjMa TTOCTOjH BULITU
CTENeH yCTaBHE KyNType, TMHAMWYaH U KOHCTPYKTHBAH IpHUCTYTI Tpal)ana mpe-
Ma TMOJUTHYKO] 3ajeIHUIM ¥ BPEIHOCTUMA Ha KOjUMa MOYMBA; ApYyra, mpema
KOjOj IPOIIEHAT W3Ja3HOCTH Ompada He MOpa HY)KHO OUTH YCIOBJHEH ITPABOM
MPOMTUCAHOM 00aBE30M TJIacama OJTHOCHO IPETHOM U3PHIIakha CAHKIIU]C 32 FbeHO
HeBpriewke. CBe HaBeIeHE MPETIIOCTaBKe ¢y Mel)ycoOHO moBe3aHe u Jonmymyjyhe
Y OCJIamajy Ha JOCTUTHYTH HUBO YCTaBHE U MOJUTUYKE KYJITYPE Ka0 YBOPHUIIIHH
€JIEMEHT OCTBapUBama MOJUTUYKHUX MIPaBa YOIIIITE.

CrpykTypa pajia ce Hacllalkha Ha OCHOBHE IIMJbCBE UCTPAKUBAA Ka0 U Ha
MOCTaBJhEHE XUTTOTE3€E. Paj je moxespeH Ha ABa mena. Y IpBOM Jery ce oopahyje
MUATamke IPaBa rliaca Kao MpaBHe KaTeropuje, yHyTap Koje ce J0JaTHO U31Bajajy
TPpHY UTamkA: PaABO Tiaca Kao Cy0jeKTUBHO jaBHO MPaBoO, 3aTHM IIPABO ,,71a CE HE
riaca‘“ (a right not to vote) ka0 1 THCTUTYT 00aBE3HOT IIacama. Y JpyroM Aeny
ce oOpalyje MopaTHU acIieKT IpaBa rjraca y CMUCITY (CTETIeHa) FeTOBOT OCTBapH-
Bama OJIHOCHO Y3/IP’KaBama OJ OCTBAPUBaKA. Y 3aBPIIHOM JIENTY pajia ce U3HOCEe
OCHOBHa 3amna)kama 1 3aKJbYUIH Y OJHOCY Ha TIOCTAaBJheHE XUTIOTE3E.

2. ITPABO I'JTACA KAO ITPABHA KATET'OPUJA

Y kopeny (MofiepHe) IpeCTaBHUYKE IEMOKpAaTHje jecy H300pH, yTeMeJbeH!
Ha ONIITEM M jeJHAKOM IpaBy IJiaca, Ha KOjuMa ce MepUOAMYHO MTPOBEpaBa o/-
HOCHO CTHYe JIETUTUMHTET BIacTH (n3abpanux). MI300pu mpencTaBibajy mpaBoM
MPOIHKCaH MOCTYNaK yHYTap KOjer ce MpaBo riiaca HeMoCpeIHO peain3yje U YNHH
EroB CYIITHHCKH eeMeHT. [1o cB0joj mpaBHOj MpupoaH, TpaBo Tiiaca nmpumnaiga
MaTepHjaTHOM U300pHOM TIpaBy U Hajuemihe CBOj MPaBHHU M3pa3 UMa y yCTaBy
(kao eo M300PHOT, WITH y)Ke, aKTUBHOT OMpavyKor rmpasa). ['apaHToBaHO je, Tako-
he, u akTuMa MeljyHapoaHOT MpaBa, KAKO YHHBEP3aJIHOT TAaKO U PErHOHAIHOT
KapakTepa, yuHehu Tako 1e0 YKYITHOT IeMOKPATCKOT U MpaBHOT Hacleha.!

[IpaBo riaca ce Hajuenrhe oxpeljyje kao cyOjeKTUBHO jaBHO MPABO, OJTHOCHO
MIPaBO KOje Ce BPIIH MPETEKHO Y jaBHOM HHTepecy. MelyTum, 1y0Iba 1 CyNITHITHH]a

¢ M. Mati¢ (1993a), 446.
7O MehyHapoJHUM yroBoprMa Kao U3BOpY u300pHOT npasa BuaeT: Tanacuje MapuHKO-
Buh, Paciipasa o iipagy na crobogne uzbope, beorpan 2019, 39-42.
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aHaJin3a OJHOCa TI0jMOBa CyOjeKTHBHO ITPABO — jaBHU HHTEpPEC HAMETHYIIA e JI0-
JlaTHA MMUTamba, OKYIIaBajyhu 1a OrOHeTHE IITa Y TOM OHOCY MPETEXE Kao U
KaKaB KOHa4YHH MTPABHU U3pa3 OBO MPaBo Tpeda jia uMa. Y TOM CMHUCITY, Y TEOPH)H,
aJIu ¥ YCTaBHO] MTPAaKCHU, U3JIBOjUJIA CY CE JIBA ITOBE3aHAa MUTamka: IPBO, JIa JIU Mpa-
BO ,,J1a Ce He Ty1aca’ (a right not to vote) TOCTOjH Kao TTOCEOHO CYOjeKTHBHO MTPaBO
U IPYTO, Ja JI je YCTAaBHOIIPABHO OJP’KMBA KOHIICTIIHM]ja 00aBE3HOT Ilacama.

2.1. [IpaBo riaaca kao cy0jeKTHBHO NMPaBO

[IpaBo rnaca npumnaga rpynu cyOjeKTHUBHHX IpaBa. To je OCHOBHO, ITOJIH-
THYKO TIpaBo. MIak, merosa mpapHa Mpupoja je cuenuduyna nmajyhu y Bumy
Jla ce OCTBapyje y jaBHOM OZHOCHO ommiteM nHTepecy. [IpaBHa npuposaa npasa
r1aca Hacjama ce Ha MPaBHY MPUPOAY aKTUBHOT OMpadKoT mpaBa (YHjH je OHO
JIe0) OJHOCHO Pa3IMYUTE TEOpHUje MyTeM KOjux ce oHo Ommke oapehyje (Oupauxo
MpaBo Kao Cy0jeKTUBHO IMPUBATHO MIPABO, OMPATKO PaBO Ka0 CYyOjeKTHBHO jaBHO
paBo, OMPaYKo MPABO Kao CYOjeKTUBHO MPaBo U Kao jaBHa (yHkuuja).d Hecym-
bUBO j€ JIa IIPaBo TJlaca MMa CHAKHY JaBHOIIPaBHY TUMEH3HU]y U CHAXKHO yIIOPH-
HITe y AEMOKPATCKOM Hacielhy.

Kopenu oBor Hacieha, gozy1ie y cCBeZIeHOM O0JHKY, CBAKAKO C€ MOTY IIPOHa-
hu y ycTaBHOj pakcu aHTUYKHUX MOJKCA y K0joj ce cBOjcTBO Tpahanuna (polites)
Mojipa3yMeBalio IMyHO paBo ydenihia y CBUM OOJUITMMA TIOJTHUTHYKOT KUBOTA.
Cnnuno ce moske pehu u 3a rpalanuna crapor Puma (civis Romanus), Koju je, mopex
HHU3a IPYTHX IpaBa, y’KABA0 M TpaBo Tinaca.’ BaxkHoct yuemrha rpalannna y jas-
HUM TIOCJIOBUMA 3a/ipKajia ce JI0 JaHac, Ha TeMeJby, Ipe CBera, MpeJCcTaBHUYKE,
alld 1 ApyTux oOJMKa IeMOKpaTHje (HIIp. MapTHITAIIATHBHE).

OnpehuBame mpaBHE IPUPOE MIPaBa rjaca UMa cBOjy IPaKTHYHY CTpaHy,
Oynyhu nma maje onmroBop Ha MUATARE Ja U CE OCTBAPUBAME MpaBa Iilaca MOXe
nponucaty kao obasesyjyhe u kakaB Ou MPOCTOP UMAJIM YCTaBHU CY/IOBH Yy 3a-
IITATH OBOT TIpaBa (y ciydajy HCITUTHBAkha YCTAaBHOCTHU 3aKOHA KOJHM CE€ YBOIH
o0aBe3HO rinacame). To je HapouuTO 3HAYajHO y CUCTEMUMa y KOjuMa TakBa o0a-
Be3a I1acama 3aKucTa U MocToju. [locnequuHo, mpysKa oJroBOp Ha MUTAKE 1A JTH
,,[IPAaBO J1a ce He raca’ nmpeicTaBiba MoceOHO CyOjeKTUBHO TIPaBo.

2.2. IIpaBo ,,1a ce He r1aca“ (a right not to vote)
K20 MoceOHo cy0jeKTHBHO NMPaBo

[IponucuBame 00aBE3HOCTH IIIACaKa JECTE OCETIHUBO U Y J00p0j MEPHU KOH-
TPOBEP3HO MHTamkE. 3apaBo, OCHOBHA JUJIEMa KOHIIEHTPHIIE ce OKO cieneher
nuTama: Aa Jiv ,,IpaBo Ja ce He riaca’ (a right not to vote) mocToju kao mocedOHo

8 M. [Majeanuuh, 52-59.
 Milan Mati¢, Gradanin, u: Enciklopedija politicke kulture, Beograd 1993, 346.
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TIPaBo, 0 YHjeT KpIIiemha On, MOCISTNTHO, TOJIa3UII0 YBOhEeHeM HEKOT o0IrKa
obaBe3Hor racama.'? OBO MHUTake OTBOPEHO j€ Y YCTABHOM CUCTEMY AycTpaiuje.

VcraBHa mpakca oBe np)kaBe TIOKa3yje /1a ce 0 T0CTOjamy OBOT IpaBa, J0-
oylie THAUPEKTHO, pacipasibajo jour aasHe 1926. roqune y ciyuajy Judd v
McKeon anju cy mpeaMeT criopa Ouie oxpendoe n3dopHor 3akoHa KomonBenTa
KOjUMa Ce MPOIyIITamke rilacama KBaIN(UKOBAIIO Kao IpeKpaj (ciayuaj Judd v
McKeon, Bpxosnu cyg Ayciupanuje). Cyn Taga HHje H3PHIHTO MTOPEKao 1a ,,Ipa-
BO JIa ce€ He Tiaca‘’, Kao TaKBO, HE TIOCTOjH Kao 3aceOHO MpaBo, HEro je OIIYKY
3aCHOBAO HA YMIHEHUIIM J1a Y KOHKPETHOM CJIy4Yajy HHje TI0CTOjao ,,0MpaBaaH U
JIOBOJbAH Pa3Jior 3a MpomymiTame riacama.!! [lurame mocTojama ,,ipasa jaa ce
HE TJ1aca’ HeMoCPEeTHO je, TTaK, OTBOPEHO MPe CYIACKHM BIIACTHMa OBE JP)KaBe
2013. ronune y cnyuajy Holmdahl v Australian Electoral Commission & Anor."?

CangHO MUTame ce MOCTABUJIO My TIOTIIEly OJTHOCA HAIIMOHATHOT ¥ HaTHAIIH-
OHAJTHOT TpaBa y o0JlacTh JeyJCcKuX npasa. Hanme, EBporicka komucHja 3a Jbyicka
TIpaBa je pa3MaTpalia MUTamke 00aBe3HOCTH miacama 1971-2. rogune y mpeamety X
v Austria (application no. 4982/71), nomy1iiie y KOHTEKCTY TIoBperie 4iana 9 EBporicke
KOHBEHITH]E 3a 3aINTUTY JBYICKHUX MpaBa M OCHOBHHUX CJI0007a OJHOCHO cI000/e
MUIILJbEHa, CaBeCTH U BepoucnoBecTH. [lonHecak je ombaueH Kao OUMIIEAHO He-
OCHOBAH y3 00pa3lIoKemhe /1a KaTeroprja 00aBe3HOT Iiacama, Koja je y TOM TPEHY T-
Ky [I0CTOjajia y yCTaBHOM cUCTeMy AycCTpuje, He JOBOIM 10 MOBpee Ha3HAYEHOT
mpasa Oyayhu ga oHO He HCKJBy4yje TIpa3aH Wik HeBaxkehu rimacauku nuctuh.!

[lopen monapu3oBaHKUX CTaBOBA, y TEOpHjU ce cpehe n KOHIENT KOju UX Ha
CBOjeBpCTaH HauYMH MoMupyje. To je KOHIENT 1Mo KOMe ce IIpaBo riaca rmocMarpa
Kao T3B. ,,lIpaBoO — IyKHOCT". Jly>)KHOCT riiacama ce mocMaTpa y peluipoqHOM
CMUCITY, Y OJJHOCY Ha CBE OcTaljie rpaljaHe, ¥ IpeacTaBba IpaBHYaH yJIeo0 y pea-
JHM3aIMj1 33jeJHNYKOT 3a7aTKa O4yBama AeMokparuje.'* OBaj KOHIENT je BeoMa
OJIM3aK OMIITEM pa3yMeBamby KaTeropHje Cy0jeKTUBHUX jaBHUX MTpaBa U HAJIIPH-
Oy KHUjE oJpaXkaBa NMPaBUIIHO pa3yMeBame MPaBHE PUPOJIC MpaBa riaca y
Ip>KaBU 3aCHOBAHO] HAa TIPUHIHUITY MIPEACTABHUYKE AEMOKPATH]E U YTEMEJHEHO]
Ha METaIpaBHOM Havely BJIaJJaBUHE ITPaBa.

2.3. I'macame kao o6aBe3a (compulsory voting)

N3na3HocTt Gupaya npeacrasba ,,0UIMYaH MOKa3aTesb JEMOKPATCKOT KBAIU-
teta“. [lokasyje crerneH cTBapHE 3aMHTEPECOBAHOCTH OMpaya 3a MPEACTaBLEHOCT

10 Heather Lardy, Is there a Right not to Vote? Oxford Journal of Legal Studies, Vol. 24, No. 2,
2004, 303.

1 Lisa Hill, Does compulsory voting violates a right not to vote? Australian Journal of Po-
litical Science, Vol. 50, No. 1, 2015, 68-69.

12 Ibid, 65, footnote 7 and 8.

13 Ibid, 65.

14 Ibid, 71.
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1 CIY’KH Kao (MHIUPEKTHO) MEPUJIIO FThUXOBE MMOJUTHYUKE jeHAKOCTH.Y 360T BH-
JIJbUBE aliCTHHEHLMje OMpada Ha n300opuMa, Koja je IpUCyTHA Y HU3Y JpiKaBa,
WHCTUTYT 00aBE3HOT ITacama BUIU CE KAa0 HHCTPYMEHT KOJUM CE 0Baj TapaMeTap
MOX€ 0OOJBILIATH.

O06aBe3HO rTacame je mpuxBaheHo y peJaTUBHO MajioM Opojy IpskaBa eBPOTI-
ckor nozapyyja. [Tocroju y benruju, I'pukoj, Jluxrenmrajuy u JlykcemOypry, kao
1y jeJTHOM MaJlOM IIBajIiapcKoM KaHTOHY (Schafhausen).'® Y mpomiocTu je oHO
Ooumio mupe npuxsaheHo, au je MOCTENEeHO AOILIO A0 HEeroBOr HAaMylITama.
VYxunyTo je y Xonauauju, Mranuju, AyCTpuju Kao ¥ 'y OCTAJINM ITBAjIIapCKUM
KaHTOHMMa, n3y3eB y kautony llladxaysen (Schathausen) y xojem je 3aapxan
OBaKaB PEXKUM Tiacama.”” Y 0oBOM KaHTOHY ce Oernexu u3iaazHoct o1 60-75%
Oupaua mTo je HajBuIIa (M371a3HOCT) y nopeljerby ca octanum kantonuma.'® Oba-
BE3HO TJIacame TOCTOJU U Y ofipeljeHoM 6pojy mpskaBa mupom cera.!’

3aHUMIBMBO je Ja cy npaBHU cucteMH LlIBajuapcke u AycTtpuje mpuMepH
ACHMETPUIHOCTH Y TIOTJIeAy pekuMa o0aBe3Hor riacama. Y llIBajmapckoj oBa
ACHMETPHUYHOCT U J1aJbe TMOCTOjU, IOK Y AYCTpPHjH, TIaK, IpUIlaga YCTaBHO] UCTO-
puju. [1a unak 3aHUMIBKBO je JaTH KpaTak MpHKa3 MPAaBHOT OKBHPA U yCTaBHE
IpaKce Koju je MocTojao y oBoj Ap:kaBu. O0aBe3HO riacame je, HauMe, OUIIo mpo-
MTACaHO ayCcTpHjcKuM YcTaBoM on 1920. roqune u 6mito je o6aBesyjyhe y moriemy
npeacefHUYKUX n300pa, AOK je y morieny napiaMeHTapHUX OHMIIO MPOMHCaHO
caMmo kKao MOTYhHOCT 3a KOjy ¢y deaepaaHe jeIHHUIIC MOTJIE JTa Ce OIpeere.
VYcraBHuM amanaMaHoM ot 1982. rognne TakBa GruekcHOMIHOCT (0OXHOCHO Moryh-
HOCT yBOherba 00aBe3HOT Iitacama o CTpaHe PenepaTHuX jeUHNIA) j€ YBeIeHa
Wy OJHOCY Ha IpeAceaHnYKe u3bope. YcTaBHUM amanagManoM of 1992. ronuHe
YKHUHYTa je MOTYRHOCT yBohema 00aBe3HOT Tilacama o1 cTpaHe (eaepalHuX je-
JIMHULA KaJia je ped o mapiameHTapHuM uzdopuma.?’ OBa MoryhHOCT U 1ajbe
MIOCTOJH KaJa je ped O MPeACeTHUUKUM H300prMa, alld Y TIPaKCH HeMa CBOjY TpH-
MeHy Oynyhu na cy je denepanne jequnuie nocreneno Hanycruie (Kapuntuja u
Crupwuja 1992. rogune, Bopapnbepr 2004. rogune u Tupon 2006. roxune).”! Ipen-

15 Arend Lajphart, Modeli demokratije: oblici i uc¢inak vlade u trideset Sest zemalja, Sluzbe-
ni list SCG, Beograd (CID, Podgorica) 2003, 271.

16 https://www.idea.int/data-tools/data/voter-turnout/compulsory-voting (04. anpui 2022.)

17 Anna Paczeniak, Compulsory Votnig as the Solution to Low Electoral Turnout — The Tre-
atment Worse than the Disease? Bialstockie Studia Prawnicze, vol. 20, no. A, 2016, 26.

18 Leo Schelbert, Historical Dictionary of Switzerland, Second edition, Rowman & Little-
field Publishers, 2014, 337-338.

190 tome Bute: Attps://www.idea.int/data-tools/data/voter-turnout/compulsory-voting (04.
ampmi 2022.)

20 Mitchell Hoffman, Gianmarco Ledn, Maria Lombardi, Compulsory voting, turnout, and
government spending: Evidence from Austria, Journal of Public Economics, 145/2017, 105-106.

2l Victoria Shineman, Isolating the effect of compulsory voting laws on political sophisti-
cation: Leveraging intra-national variation in mandatory voting laws between the Austrian Pro-
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ceqaudky n3dopu oxpkanu 2010. ToxmHe Cy OMUITH TIPBU HA KOjUMa TJlacame HHje
6uo o6aBe3yjyhe 3a rpahane Ha TepuTOpHju yuTaBe Benepamuje.’?

OcHoOBHH cMHcao yBohema KoHIenTa 00aBe3HOT ITacama BHICO Ce Y TIOBe-
hamwy n3nasHocTn Oupayda, CAMHM THM U IIHPEHY JETUTUMAIMOHE OCHOBE M3a-
OpaHHX Kao M JOCTH3amy CTBAPHE M UCTHHCKE PEIPEe3eHTATUBHOCTH.>? 3aucra,
yBoheme 00aBe3HOr Iiacama JOMPUHENO je noBehamy MporeHTa N31a3H0CTH
Ompaua y mpskaBaMa Koje Cy ce OIpEeeIIIIIe 3a TakaB kKopak. Y benruju, HakoH
yBohema o0aBe3Hor Ti1acama 1893. roqune, Opoj ancrunupajyhux oupava je 6uo
WCTIOA JIeCET MPOIIeHaTa y MPBUX HEKOJIUKO HApeIHUX u30opa (HIIp. Ha m300pruMa
onpxxanum 1894. ronune 6poj actuHupajyhux Onpaua Ouo je cera 5,4 mporneHara,
1896. ronure je 6wo 7,5 mporeHara, 1898. ronmHe 3a0enexeHo je 5,3 mporeHTa
Heusanuux oupaua g0k je 1900. roaute Taj mporeHat u3Hocuo 5,9).24 Y Aycrpa-
nuju je 3a0enexena pasnuka o1 35%, y OqHOCY Ha M3JIa3HOCT Orpada Ha n30opu-
Ma KOju Cy OIpkKaHU mpe yBohema obaBe3HOr rnacama (55%) u n3dopuma Koju
cy ycneaunu Hakos Tora (90%).2° Y Cunramypy je, Takole, 3a0enexeH npacTudan
CKOK M3JI1a3HOCTH OMpava Ha MPBUM HapeIHUM n30opuMa ofl yBohema 00aBe3Hor
rnacama 1958. rogune u 10 3a ckopo 40%.2°

VYBoheme 00aBe3HOT Tiacama HUje yBEK moapa3dymeBaio nosehame nzna-
3HOCTH OMpada, 9ak ¥ Kaaa je OHO OMIJI0 HOPMAaTHBHO OCHaXKEH oAToBapajyhum
cankuujama. Ha mpumep, y Masoj octpsckoj apxasu ®uiu (y Oxeanuju), HAKOH
yBolema 00aBE3HOT Ti1acama 3a0eJIeKeH je TPEH /T oTaama N3JIa3HOCTH OnpayJa.
Haunwme, Ha mpBuM n300puMa Koju cy CIpOBEICHH MO YBoherwy 00aBe3HOT Tiiaca-
wma 1982. roqune uznaszHocT je 6una 78.8%, mrTo je Mame y nopehemy ca m3mna-
3Homhy 3abenexxeHoM u3bopuma onpkanuM 1972. ronune (mpBUM H300pUMa
HAKOH CTHIIaka HE3aBUCHOCTH) Ha KOjuMa je n3na3Hoct oumna 99,3%. Onanajyha
M3JIACHOCT OU ce, y OBOM CIIy4ajy, Morjia 00jacCHUTH HeCTaOMITHUM HOTHUTHYKHM
OKOJIHOCTHMA KOje Cy MOCTOjajie y TOM TepHoy.2

vinces, Electoral studies, 71/2021, 3. [loctynHo Ha: https.//www.sciencedirect.com/science/artic-
le/pii/S026137942030144X (22. jyn 2022.)

22 M. Hoffman et al., 106.

23 Bue o tome: Sarah Birch, Full Participation: A Comparative Study of Compulsory Vo-
ting, Manchester University Press 2008, 45.

24 William A. Robson, Compulsory Voting, Political Science Quarterly, vol. 38, no. 4, 1923,
572-573.

25 Molina Vega, José Enrique. 1995. “Los venezolanos abandonan el habito de votar: La
abstencion en las elecciones de 1993.” Boletin Electoral Latinoamericano 13 (January-June): 165.
Haseneno mpema: A. Lijphart, (1998), 8.

26 Hanme, Ha oBUM n360puMa je 3aberexera usnasnoct ox 90,1% Gupada, oK je H3Ia3HOCT
Ha MPETXOIHUM U300pHMa (OTHOCHO MPBUM H300pHMa HAKOH CTHIIalkha He3aBUCHOCTH) Onia 52,7
%, IITO Ce CAaCBUM CUTypHO MO IPUITHCATH U CTPOTOM PEXHUMY CaHKI[Hja KOje je MPaTUiIo He-
ucnymemne oBe obasese. S. Birch, 81.

27 Ibid, 84-85.
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Hajzan, motpeOHO je yka3aTu Ha CTEIeH yTHUIlaja Koje 00aBe3HO Tiacame
OCTBapyje Ha MOHAIlIake Orpaya y Jy)KeM BpeMeHCKOM riepuoy. To ce Hajoosbe
MOXe BUJICTH Ha MMPUMEpUMa JIp)KaBa KOje Y CBOM YCTaBHOM CHCTEMY BHUIIE He-
Majy MHCTHTYT 00aBE3HOT Tilacama. Heka ucTpakuBama Cy Mmokaszala Jia je y
Ayctpuju (omHOCHO ofpeheHnM nemoBuMa KOjy Y3€TH Kao y30pIIH 32 UCTPaAKH-
Bara), HAKOH HaNyIITaka 00aBE3HOT Tacama, U3JIa3HOCT OMpada moyena jaa
omaja, IMTo je JOBEJIO A0 3aKJbydKka /1a OHO (00aBE3HO TIIacame) HUje 3aapKalio
edekar U3J1a3HOCTH y JYTOPOYHOM CMHCITY.>®

3. ITIPABO I'NTACA KAO MOPAJIHA KATEI'OPUJA

[IpaBo rinaca, mopen npaBHe, ©Ma CBOjy MOpaJIHy nuMeH3ujy. OBa JUMEH3H-
jaje HAMBUYyaJIHA B oMel)eHa je IMUPUHOM CBECTH CaMoT MOjeIMHIIA U pazyMe-
Bakby COICTBEHOT MOJIOXKaja Y IPKaBH Kao MOJUTUYKO] 3ajenuuiin. HajjacHuje je
nckasana y cienehoj popmymnanuju: ,,/la i he u konmko he 4oBeK y MOIUTHYKOM
JIpyUITBY OMTH po0, Meporiax, cebdap, mapuja, MoJAaHuK, (...) UM YOBeK-TpaaHuH
(...) 3aBUCH O] BHIIIE YMHIIIAIA, AJTH HE CAMO O] CTaTyca KOjH IMOjeIUHITy Hame-
byj€ BJIACT M MPOIKCYje MPAaBHU CHCTEM. 1O 3aBUCH U OJ YOBEKOBOT JTUYHOT
OJTHOCA TTpeMa BJIACTH: O] FheTOBE CIIOCOOHOCTH M XpabpOCTH 1A joj IPOTHUBCTABH
MOpaJIHU UHTCTPUTCT 3aCHOBAH HAa MHTCJICKTYAJIHOM TPAKCHY OAroBOpa HaA IH-
Tama (...) 1 HAa MOPAJTHO] Ay TOHOMH]H Y TIPOCYhUBamy 0 TOME MITa je 100po, a mTa
phaBo, HE3aBUCHO O TOra KAKBU ayTOPUTETH HYJE CTEPEOTHIIC Y OKBUPY KOJHX
6u Tpebasto 1a ce orpeiesbyjeMo U CBET 00jalmbaBaMo, MEaMO HITH CTBapaMo. %’

VY TOM KOHTEKCTY ce n300pH MOry AeuHHCATH Kao ,,0011MK HHTEpaKIHje
BIIaJIe ¥ OJICOBOPHOT JIPYIITBA, OAHOCHO OMPAYKOT Tela, KOja jeé OTBOPEH MPOIIeC
y KOME HHUIIITA U HUKO HE MOXKe OUTH HETTOPEIUB U JIeUHUTUBHO ofipeheH u u3-
y3eT O MUTarha, KPUTHKE U 0AroBopHOCTH ".3? OBaj OMHOC je OCIIOmEH Ha YHEbE-
HUILY /1a IEMOKPATCKa MUCAO0 MPETIIOCTAaBIba pelaTUBI3aM Kao MOCceOHY KaTero-
pHjy Te J1a TTONMUTHYKY MarbUHY (OHOCHO OTMO3UITH]Y) “TIONUTHYKH MPU3HAjE, Te
IITUTH Y OCHOBHMM ITPaBUMa U CII0001aMa, y TIPHHIIKITY TPOMOPIIHOHATHOCTH. 3!
Otypna ce mpencTaBHIYKA JEMOKPATH]ja, yTeMeJbeHa Ha CII000THIM M TEPHOINY-
HUM K300pHMa, TIOKa3yje Kao MOroJlaH MHCTUTYIIHOHAJIHA aMOMJeHT y KOjeM ce
MOTY HM3pa’kaBaTH pa3IHYUTH CTABOBH M MUIJbEHA. Pa3THUNTOCT je MOXKeIbHa,

28 Bumie o tome: Stefanie Gaebler, Niklas Potrafke, Felix Roesel, Compulsory voting and
political participation: Empirical evidence from Austria, Regional Science and Urban Economics,
Volume 81, 2020, 1-11. https://www.sciencedirect.com/science/article/pii/
8§01660462193021452via%3Dihub (22. jyn 2022.)

29 Bojucias CranoBunh, Moh u aetutuumnocii, JII Ciyx0enu rnacuuk, beorpan 2006, 74.

30 M. Mati¢ (1993a), 444.

31 Xanc Kensen, O cywiniunu u epegrociiu gemoxpaiiuje, JI1 Cnyx6enu rnacuuk, beorpan,
2005, 59.
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a jeTHOTTIACHOCT MOTITYHO HECIOjHBa ca TUTYPAIMCTHYKUM JAPYIITBUMA OJTHOCHO
JIEMOKpaTHja MOJIEPHOT 1002 y KOjUMa yIIPaBo ,,HeclIarame, IOy TEHO MPole-
JIyPOM, jECTe YCJIOB OTICTAHKa M Pa3Boja 3ajeqHuIe.

CymiTiuHa oJHOCA MOjeIMHIIA U IPXKaBHE BIACTH, JIaKJIe, 3a1CTa JISKU Y UH-
TENEKTYaJTHOM F MOPAJTHOM KalalUTEeTy MOjeINHIIA Y OCTBAPUBAY (IPETEIKHO)
MOMUTHYKKX 1paBa. OTyaa ce cii000/1a MHTEICKTYaJHOT Tparama U MOPATHE
ayTOHOMHM]E yIIPaBO ¥ BHJIU KA0 OCHOB JIMYHOT, aJld ¥ JIPYIITBEHOT HAIPETKA y
nennan.’* OBa ayTOHOMHja Ce CBAKAKO MOYKE CcarjieaTd U KOHTEKCTY Tpasa IJia-
ca nMmajyhu y BUIy 3Ha4aj n360pa 3a mpoBepy JISTUTUMHUTETA IpXKaBHE BIACTH.
Hawnwme, akTHBHO BpIlieHk-¢ ITpaBa rjiaca TeEMeJbU Ce Ha TIOCTYJIATy KOjU HararaBa
JUYHY OJITOBOPHOCT II0jeIMHITA 332 JOOPOOHUT 3ajeqHuUIIe Kao enuHe. Mcrtudae ce
Jla CBY WIAHOBU (TIOJIUTUYKE) 3ajeHULIC UMa]y AYKHOCT JIa yYeCTBY]Y Y KOJICK-
THUBHOM JIOHOIIIEHY OJIITyKa YKOJIMKO YXKHBAjy KOPHCTHU U MOTOAHOCTH OJ T HCTE
3ajelIHUIIE, IITO je, UHAUYe, aPT'yMEHT KOjH Ce TIOCEOHO M3HOCH Y MPHIIOT 00aBE3HOT
rmacama.’

OHoO 1ITO ce 0TBapa Kao KJby4YHO IMHUTAKE jeCTE JIa JIU Ce M Ha KOjU HAYUH
MOXe ONpaBJaTh MACHBHOCT Y BPIICHY MpaBa miaca. J[pyrauuje pedeHo, aa jau
y3IIpiKaBame OJ1 IIacama Takohe MoXKe MMaTH MO3UTUBAH YTUIIAj HA TUHAMUKY
OITHOCA Y PeNaIriju MojeauHAIl BJIACT?

VY3npxkaBame o1 Kopulihema mpapa riiaca MOKe HMaTH Pa3IuduTe y3pPOKeE.
3aTo je moTpeOHO pa3IydnTH J1a JI je Ped ,,0 CBEeCHO H3a0paHoj MOTUTHYKO] TIa-
CHBHOCTH KOja j€ JJATEHTHO MOJIMTHYKH CTaB, & HE OJICYCTBO MOJMTHYKOT CTaBa“>
WJIM je TO TIPOCTO TOCIIEANIIA MMOTUTHYKE anatuje . Jla i je ped o HeAoCTaTKy
KBaJIUTETHUX M300pHUX MoryhHocTu? [la nu ancTuHeHNMja Oupaya, y Kpajmoj
MepH, TIoKa3yje HelpUCTajamke Ha MOJTUTHYKHA CUCTEM U TOCTYJIaTe Ha KojuMa
(GyHKIHOHUIIE ¥ TOTPeOy 3a KEroBOM KOPEHHTOM npomeHom? Jla nu je ped o
MIPOCTOj HE3AMHTEPECOBAHOCTHU OMpava 3a OCTBAPUBAE MOTUTHIKHUX TTpaBa?
[NaxxJpuBHja aHANIN3a OBUX MUTaKka CBAKAKO MOXKE yKa3aTH Ha YHHCHUILY J1a U
y3pKaBame O] MpaBa riiaca MoKe UMaTH OJroBapajyhy molMTHYKY TEXKUHY.

Ca nipyre cTpaHe, MOJIMTHYKA PEATHOCT J1aje OCHOBA 3a 3aITUTAHOCT ,,y K0jOj
MepH cy rpahaHu c1000HH Y caMOM TPEHYTKY Ilacama’™ u J1a T u300pH y ca-
BPEMEHHUM YCJIOBUMA MIPAKTUYHO ,,BOJIE YpYyLIaBamy aeMokpaTuje’. 3¢ OTBOpeHO
je IUTamke JAa JTH je TIOTUTUYKU H300p rpaljana 3amcta pe3ynTar lHUXoBe c1o001-
He Bosbe. CaMa ycTaBHA UCTOPHja CBEIOYHU Jia Cy M300pU YeCTO OWIIU MpPEaMET
35I0yTIOTpede, TE OTIOMHUILE Ha TIOTPEOY Ma ce OHU (M300pH) KPUTHIKH IIPOyIaBajy

32 Panmuia Bacuh, [leMokparija u mapiaMeHTapu3am, y 300pHuKy pagosa: O geMmokpaiiu-
Jju, JIT Cnyx6enu rmacHuk, beorpan, 2005, 116.

33 B. Cranosuuh, 73.

34 S, Birch, 42.

35 Zoran Stoiljkovi¢, Apoliti¢nost, u: Enciklopedija politicke kulture, Beograd 1993, 34.

36 T. Mapuukosuh, 13 u 17.
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HApOYUTO ,,ca CTAHOBHINTA MCXOJIa M TIOCIIEANIIA KOje OHU 3HaYe 3a CTBApHE I10-
JUTHYKE OJHOCE Y APYyIITBY. 7

W3nazHocT Ha m300prMa Moske OMTH T00ap TOKa3aTesh CTEIeHa YCTaBHE | T10-
JUTUYKE KYIType Onpada OQHOCHO HBHXOBOT OJHOCA MTPeMa JIPXKaBHO] BIIACTH YOII-
mrte. [ToceOHO Cy 3aHMMIBMBH EMITHPHJCKH TIOIAITH O M3JIa3HOCTH OMpada y apkaBa-
Ma y KojiMa MOCTOji 00aBe3a riiacama, ajli y KOjuMa ce CaHKIIMje 32 FeHO KPILIeHhe
HE U3pUYY Y Jy’KEM BPEMEHCKOM Tieprony. IcTo Tako je 3aHUMJIBHB TPEH]T U3JIa3HO-
cTH OMpaua y apkaBama Koje Cy HeJaBHO HAIlyCTHJIE KOHLIENT 00aBE3HOT Tacama.

3.1. AkTuBHO Kopumheme MpaBa riuaca

HcrpaxuBama nokasyjy Aa BUCOKa M3J1a3HOCT OMpaya HUje (HUTH MOpa yBEK
OWTH) y HETIOCPEIHO] BE3W ca 00aBE30M TIJlacama M MPETHOM M3pUIlamka CAaHKIIH]a
KOje Mmpate BbeHo Kpiieme. Ha npumep, n3nasnoct Oupaya Ha u3dbopuma y Ayctpuju
je Omta BECOKa M TIpe yBohema 00aBE3HOT Ti1acama, HaKOH Yera jo JIOIIIO JI0 FheHOT
nonatHor nosehama (ca okBupHO 80% Ha okBUpHO 90%) Ipu YeMy je BayKHO HarJa-
CHTH JIa Cy CaHKIIHje 3a KPIIehe 0Be 00aBe3e BeoOMa PETKO M3PHIIaHEe Y MPaKCH.>s

Bucoka uznasnoct 6upaya koja ce 6enexxu y benruju, mo MUILIbewy HEKUX
ayTopa, y Behoj Mepu mipencraBiba pe3yiaTaT OArOBOPHOCTH T'pahjaHa y OmHOCY Ha
Jp’KaBy HETO IOBUHOBA-E [IPABOM MPOIKCaHOj 00aBe3Hu Iiacama Ha H300pruMa.
Y ToM cMuECTTy ce Kake 1a o0aBe3a riacama y benruju ,,Hije caMo eJIeMeHT ITpaB-
HO-TIOJIUTUYKOT CUCTEMa, HErO U TpaJulyje UM HaBUKE  Te Aa ,,IPEACTaBIba
HAYMH KUBOTA y KOjEM Cy IPYIITBEHE HOPME BakKHHje oX caHKIHja.>® OTyma
MOXK/1a U HE Uy/IM YNE-CHULA A2 je TUCKYCH]ja Y TIOTJIeAY HEeroBOT YKHIamha OTBO-
peHa HaKOH IITO je To yunmbeHo y Xomauauju 1970. romnme.*

VY AycTpanuju je, Takohe, 1y’ KHOCT yuecTBOBama Ha n3bopuma ay0oKo
YKOpemEeHa y CBECTH TI0jeIMHAIIA U BHIIIE C€ CXBaTa Kao MopajHa Hero mpaBHa
o0aBe3a. 3arpaBo, MHUPOM JpKaBe MOCTOJU APYIITBEHA CTUTMA Y MOTJIey HencC-
ymhaBama 0B 00aBe3e Koja HECYMJBHMBO MMa CHAXKHUJU edeKaT Hero mpeTma
cankuujom.*! Bucoka uznasuoct y JlykcemOypry, kako Ha jomahum Tako u Ha
n36opuma 3a EBporickn mapiiaMeHT, ce Takohe Moxke 00jacCHUTH Ha OBaj HAUMH
uMajyhu y BUAY YMIbEHUILY 12 Y OBOj ApKaBH CaHKLM]E 3a HEHCITy lhaBambe 00a-
Be3e TJIacama HICY U3pHIaHe JelleHrnjaMa yHa3al.+

37 M. Mati¢, 444.

3 M. Hoffman et al., 114.

3 A. Paczeniak, 49.

40 Ibid, 44-48.

4 Mary Anne Griffith-Traversy, Democracy, Parliament and Electoral Systems, Pluto Press,
2002, 84.

42 Michele Finck, Towards an Ever Closer Union Between Residents and Citizens? On the
Possible Extension of Voting Rights to Foreign Residents in Luxembourg, European Constitutional
Law Review, 11 (1), 2015, 95.
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Jla je ocTBapuBame Mpasa riaca Jy0OKO YTHCHYTO Y CBECT (Ka0 MOpaTHA
00aBe3a) U y JpKaBama y KojuMa He IOCTOjU KaTeropuja 00aBe3Hor Iiacama, T0BO-
P M TTOJAaTaK Ja je y HeKUMa Off ’bUX M3JIa3HOCT Ha N300pHMa 3a/1pkajia BUCOKH
MPOLIEHAT OJHOCHO OMJIa TOTOBO MICHTUYHA Kao Ha IPETXOAHUM H300prMa, YIIp-
KOC YMIEHUIN J]a Cy C€ OHM OABHjaJIM y nepuoay mannemuje. Ha mpumep, y
XonaHAuju je u3na3HoCT Oupada Ha n3bopuma onpkanum 2021. roquHe O6una
caMo 3 TIpOIIeHTa HIKa HeTo Ha n3bopuma onapskanuM 2017. ronnHe 1 U3HOCHIIA
je 78,7 nporenara.

3.2. AncTuHeHIuja Oupaya

Tennenumja onagama CTOIE U3JIA3HOCTH OMpaya Mocrasa je MpUcyTHaA Y
Behem Opojy AprkaBa, YKIbYydyjyhu 1 OHE KOje CIIOBE 3a CTaOMITHE IEMOKpaTH]e,
ca 030MJbHUM CTEIICHOM YCTaBHE KYJIType. 3aHUMJIBHBO je J1a Pa3Jio3n ariCTHHEH-
IIMje MOTY 3auCcTa OUTH Pa3IMYUTH U HE MOPajy HY)KHO OUTH Y KOpeJaluju ca
CTerneHoM ycTaBHe KyiaType. Ha mpumep, y lIBajuapckoj je y nepuony on 1971.
1o 1996. ronuHe 3a0enekeHa HICKa H3J1a3HOCTH Oupada (Koja je y TpoceKy Ouia
csera 40,9 mporeHara), HaKko je ped O JpiKaBH ca pa3BUjEHUM H TyOOKO yKope-
ICHUM OOJTHIIMA MMapTHITUIIATHBHE AeMoKkpaTHje. OBako HUCKA HU3JIA3HOCT je
OuIta mocieaniia BUCOKE Y4eCTaa0CTH U3jalliaBama rpahana. #4 Y Hopsemikoj je,
TaK, Ha MmapjaaMeHTapHuM n30opuma ofapxanuM 1993. romuHe, oBa mojaBa mpezcTa-
BJbaJia CBOjEBPCHY CaHKLMjy OMpaya 3a HeAOCTATAK jaCHUX aJITepHATHBA Y Mpe.-
M300PHOM MEPUOY MITH PEAKIIM]y Ha Hecarame ca CTABOBIMMA COTICTBEHE TTOJIHU-
THYKE CTPaHKe O BA)KHUM MMHUTambUMa KOja Cy y TOM TPEHYTKY Ouja akTyenHa.*

W3nasHocT Ha m30opuma 3a EBporicku mapraMeHT je mapameTap Koju Tpeda
noceOHO u3/1BOjUTH. Y mopehemy ca n3nasHomhy Ha HalMOHATHUM H300puMa,
MOT'Y C€ YOUUTH 3Ha4YajHe pas3JImKe YaK v KaJia je ped o ApKaBaMa CTaOMITHE JeMO-
kparuje. Y @uHCKOj je, Ha mpuMep, y 2019. roquHm 3a0enexeHa pa3nuKa y usia-
3HOCTH Orpada o1 ckopo unTaBux 30 mporeHara (M371a3H0CT Ha MMapjaMaHe TApHIM
nzbopuma je 6mna 72,1 1ok je uznazHocT Oupaya Ha u3dbopuma 3a EBporicku
mapiamaHeT Outa cBera 42,7 mporienara).*¢ Jor Beha pasnmka (ox mpeko 30 mpo-
nenara) 3abenexena je y llIseackoj. Hanme, Ha napnamentapaum u3bopuma (3a
Puxcaar) ogpsxannm 2018. roguae n3masHocT je 6uia 87,18 mporenara, a roquHy

4 Simon Otjes & Gerrit Voerman, The Netherlands: Political Developments and Data in
2021. A Year without Government. European Journal of Political Research Political Data Year-
book, 2022. https://ejpr.onlinelibrary.wiley.com/doi/epdf/10.1111/2047-8852.12351 (22. jyu 2022.)

4 A. Lajphart (2003), 271-272.

45 Hanne Marthe Narud, Henry Valen, Decline of electoral turnout: The case of Norway,
European Journal of Political Research, 29/1996, 235-256.

46 Emilia Palonen, Finland: Political Developments and Data in 2019. European Journal of
Political Research Political Data Yearbook, 59: 130-141, 2020, table 1, table 2. https.//ejpr.online-
library.wiley.com/doi/epdf/10.1111/2047-8852.12297 (22. jyu 2022.)
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JlaHa KacHWje, Ha n30opuMa 3a EBporicku mapiiaMeHT, Onpadu cy W3alii y mpo-
neHty on 55,27 npouenara.t’” Y AycTpuju je Ta pa3iuka W3HOCHIIA TTPUOITHIKHO
15 mpouenara (75,6 mporieHaTa Ha TapJiaMeHTapHUM U 59,8 Ha eBPOMCKHM).*3
CralmIHO BUCOKA M3JIa3HOCT HA €BPOIICKUM M30opuMa 3abenexena je y benruju
u JlykcemOypry ca npubamxuux 90 npouenara (y nepuony ox 1979 no 20009.
roaune).* [IporieHaT H31a3HOCT HAa EBPOCKUM U300pUMa je, T0YyIIe, Ca/1a HellITO
HUXU y 00e npkase (mpema nopanuma u3 2019. ronune, y benruju je 3adenexkeHa
uznasnoct ox 88,47, a y JlykcemOypry 84,24 nporenara).>

Ca gpyre ctpane, n3nazHoct y Erunty, 1 mopea npaBoM mpomnucase ooaBe-
3HOCTH TJlacama, PeJIaTUBHO je HUucKa. Ha nmpencenaunukumM u300prma oipskaHiuM
2018. roguHe nM3sa3HOCT je n3Hocuiia ceera 41,05, a Ha uzdopuma 2014. roguHe
OmJ1a je HemITo BUIIA U M3HOCHIIA je 47,6 mporieHaTa. Y o0a cirydaja makiie, u3ja-
3HOCT je oO0yxBaTHJIa Mambe O TIOJIOBUHE OMpadHOT Teja, ajlu Ce UIaK y OBOj
3eMJbH OLiekbyje Kao BHcoka.’! To roBopH y mpUJIOr YHEEHUIH Ja (HOPMATHO
yBoheme 00aBe3HOT Iiacama He MOXe caMo 1o ceOu moBehatn u3nazHocT Oupa-
4a YKOJIMKO HHje MpahieHo APYTruM Ba)KHUM YMHUOLKMA. JelaH ol TUX YHHHOLA
j€ CBaKako CTEeleH onmrer oopasoBama rpahana y 1p:kaBu. Y TOM CMHUCILY, UITY-
cTpatuBat je nmpumep Muauje y kojoj ce mokymaj yBohema 00aBe3HOT riiacama
Oe3ycnemrHo okoHyao 2015. roqune. 3HayajaH Je0 CTAaHOBHUIITBA OBE JAPIKABE
HUje 00pa30BaH M HAJIA3U CE Y BEOMa HETIOBOJLHOM MaTEPUjaTHOM CTATYCy IITO CE
MOCJICIMYHO OpakaBa U Ha HEroBY 3aMHTEPECOBAHOCT 3a yuelnihe Ha n300opuMa.
Crora ce nmoBehame yKyImHOT HIB0Oa 00pa3zoBama rpahaHa mpeno3Haje Kao OCHOBHH
[PEIyCIIOB 38 aKTHBHY TOJMTHYKY MapTHIUIIAIK]y rpaljaHa y 0BOj IpxKaBu.>

Haj3an u mporieHar T3B. 0a4eHUX ri1acoBa, HAPOUHUTO Yy ApKaBaMa y Kojuma
je mpuxBaheH cucTeM 00aBE3HOT Tiacama, Takohe je BaXkaH IMoKa3aTesb MOJTUTHY-
K& MOTHBHCAHOCTH Oupada. Y AycTpaiuju je, Ha MpuMep, Taj Opoj u3y3eTHO
HH3aK M U3HOCH OKO 2%.> OBaj mapaMeTap He MOXE MPYKUTH HEIBOCMHUCIICH
3aKJbydaK y Morjeay KBanurera Oyayhu na He qaje oaroBop Ha MUTamke 0 Opojy
T3B. HICyMHUYHO JaTHX IJ1acOBa.

4T https://www.val.se/valresultat.html (16. anpun 2022.)

48 Marcelo Jenny, Austria: Political Developments and Data in 2019. European Journal of
Political Research Political Data Yearbook, 59: 19-33, 2020, table 1, table 2. https://ejpr.onlineli-
brary.wiley.com/doi/epdf/10.1111/2047-8852.12298 (22. jyn 2022.)

49 Anthoula Malkopoulou, Lost Voters: Participation in EU elections and the case for com-
pulsory voting, CEPS Working document No. 317/July 2009, Table 1.

30 https://www.europarl.europa.eu/about-parliament/en/in-the-past/previous-elections (04.
anpmi 2022.)

I Sergey N. Volkov, The Results of the Presidential Elections in Egypt in 2018 and of the
Constitutional Referendum in 2019, Africana Studia, International Journal of African Studies,
2019/31, 47.

52 Bumre o tome: Gosain, Vani Vidushi. Enforcement of Compulsory Voting in India, Supre-
mo Amicus, 25, 2021, p. [600]-[607].

3 M. A. Griffith-Traversy, 84.
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4. 3AKJbYUAK

[IpaBo riaca, Kao jenHO O/ Haj3HAYAJHUJUX MOJUTHUKUX MpaBa, UMa CBOjY
MOpaJHy U MpaBHy quMeH3ujy. OBe Be TMMEH3H]e, TOCMaTpaHe y HEeHHH, 1ajy
OJIrOBOp Ha MHUTamkE KakaB je CTBapaH KBAJUTET OJHOCA OMpadya M MOJTUTHYKE
eNuTe y JaToM IpynITBy. [103aauHy TOT OHOCA YHHE jacHa ,,[TpaBHJIa (TOTUTHYKE)
urpe’ (kako y npenn300pHOM Tako U 'y TIOCTH300pHOM IIEpHOY) Kao U pa3BHjeHa
yCTaBHA KyJTYypa, KOjH ce TIOBE3aHO MPET03Hajy Kao aMOHMjeHT YHyTap Kojer
YCTaBHU CUCTEM MOXE HAjIIOTIYHU]E J1a Ce pa3BHja.

Pesynraru nctpaxkuBama Mmokasyjy Jia je OCTBapHUBambe IpaBa riaca y Haj-
HIMPEM CMUCITY 3aHCTa YCIOBJBEHO JOCTUTHYTHUM CTEIICHOM YCTaBHE KYJIType y
JIATOM JIPYIITBY Kao M CTETIEHOM OCTBapHBamba MOJUTHYKHX IpaBa yormre. Jla
MpOIIEHAT N3TIA3HOCTH OMpada He MOpa HY>KHO OUTH YCIIOBJbEH IPABOM ITPOIHCA-
HOM 00aBe30M IJ1acarma OJJHOCHO PETHOM U3PHUIIakha CAaHKITH]jE 32 FbeHO HEBpIIIe-
€, jJaCHO MOKa3yjy YCTaBHU CUCTEMHU JIPiKaBa y KOjuMa OBaKBa 00aBe3a MoCTOoju
(1M je mOoHeMaBHO TocTojana). Y npikaBama nonyT benruje u Aycrpanuje, n3mna-
3HOCT Ha M300puMa je cTaOMITHO BUCOKA YIIPKOC YHELCHHIIM J]a CE Y JTYXKEM Iie-
pHOAY HE U3pUUY CaHKIIH]je 3a KpIIerke 00aBe3e rracama. Y AyCTpHjH, Y K0joj je
JIOHEJJaBHO MOCTOjaja MpaBoOM IpoIucaHa o0aBe3a riacama (Joaylle, acuMe-
TPUYHO Yy OAHOCY Ha (pemepaiiHe jenwHUIIE ¥ BpCTYy U300pa, MpeaCceTHUIKUX
OJTHOCHO MapiaMeHTapHHX), U3J1a3HOCT Ha U30pUMa je HEeIlITO HHKa, ATk U Jajbe
MPIJIMYHO BUCOKA, MITO yIyhyje Ha 3aKJbydak Ja je BUCOKA U3IIA3HOCT Ompada
3aJpKaHa U HAKOH yKHJama o0OaBe3e Iinacama. Ca apyre cTpaHe, U371a3HOCT y
Erunty je cTabmiHO HUCKA MaKO IMOCTOjU TIPaBOM ITporHcaHa o0aBesa riacama
Ha N300pHMa, IITO Ce CBAKAKO MOKE 00jaCHUTH OJICYCTBOM IPUMEHE 3aKOHA KO-
juM ce oHa (0OaBe3a) ypehyje, HUICKM HUBOOM YCTaBHE KYJIType Kao U Kpajibe
HECTAOMJIHUM TIOJTUTUYKUM aMOUjEHTOM Y OBOj 3€MJBH.

Kana je ped o MopaTHOj TMMEH3HM]H ITpaBa riiaca v CTeTIeHY BeroBOT OCTBa-
pHBama, pe3yiTaTH HCTpakHBama Takohe moTBplyjy MpeTnocTaBKy Ja ce y3ap-
KaBame ol Kopuinhema Mmpasa riaca jelHaKoO MOKe ONpPaBIaTH Kao U HEroBO
AKTUBHO KOpHIINEHe, aJTi CaMO YKOJIHMKO j€ OHO IO/ CBECHOT' M KOHCTPYKTHBHOT
NpUCTyIa MpeMa MOIUTHYKUM OIIKjaMa Koje ce y aTOM TpeHyTKy Hyze. [py-
TUM pedrMa, aliCTUHEHIMja Oupaya MOTUBUCAHA HEOCTATKOM ojiroaBapajyher
KBaJIUTeTa N300PHUX MOTYNHOCTH Y H3BECHOM CMHCITY 0Xpadpyje TMHAMUKY
pa3Boja ycTaBoOr M MOJUTHUYKOT cucTeMa y nenuHu. OHa je Tokasaresb J1a moBe-
3MBambe YCTaBa U yCTaBHE CTBAPHOCTH y IATOM TPEHYTKY TPAXKH CBEXH]Y H CyTI-
THJIHH]Y JUHU]Y Pa3MHILIbakba U JeJI0OBamka KOjy TMOJTUTHYKA enuTa Tpeda na
ucnparu. Mnak, 3a0pumaBajyhn HUBO arnicTHHEHIIMje OMpava 9aK u y JiprkaBama
ca 1yO0KO YKOPEHEHOM JJEMOKPATCKOM KYJITYPOM OIIOMHILE 1a MOTHBU OBAKBE
nojaBe MOT'y OMTH MOCBE Pa3IUYUTH. Y TOM CMHCILY, MOPAJTHH acIleKT IpaBa
riiaca, KOjH ca jeJHe CTpaHa Harjamasa Ba)KHOCT NMapTULMIIAIUje HAa H300puMa
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Kao0 IIPEIyCIIOB [TOCTOjamba OJArOBOPHE U CMEHUBE BJIACTH, a ca APYyTe, OlpaB/a-
HOCT aniCTHHEHIIH]je Orpaya Kao 00JIMKa BUXOBOT Mpehy THOT U3jalllbeha, TUTAbE
je Koje Tpeda my0she UCTPAKUTH.
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HACPTJBUBA TTIOCJIOBHA ITPAKCA
Y CPIICKOM U EBPOIICKOM IIPABY
1 TTPABHOJ TTPAKCH

Cannceinak: Ceaxo ilonawarse wupiosya Koje je, tio c60joj Upupogu, y3Hemu-
pasajyhe, xoje ykmyuyje upurnyqy (wax u puzuuxy) uiu Hego38o/beHU Viuuyaj,
Hapywasajyhu cnobogy uzbopa tiotupowaua, nagogehu ia ga gonece eKOHOMCKY
0gYKY KOJY He OU gOHeOo — CMAUpa ce HACPUL/LUBOM, OJHOCHO, ATPECUBHOM HOCIOBHOM
upaxcom. I[lpe gonowerva espoiicke J{upexiiuge 0 HeUowieHoj HoCL08HO] UPAK-
cu 2005 togune, y Espoiiu je y 060j obaaciuu 61agao upasHu dapiuuxyiapuzam,
a ckaaiaree ylogopa y3 UoHauwlarse wplogya Koje ce Moice CMaipaiu HACpul/bU-
8UM, HOIHAYANO je, 0080 UCK/BYUUBO, TI0g 0gpegbe TpahancKoupasHux upoiuca.
Haxon yceajarea tiomenyiie Jupexiuuge goraszu go maxo3eane MaKkCuMaine xap-
MOHU3aYUje, Koja pe3yiuupa gupekiuHuM ipey3sumarem ieHux ogpegaoa y io3u-
WUGHOUPAGHE UPOUUCE gPIHCABa YAAHUYA U gPHCABA KAHGUGALUA 3a YIAHCIUBO Y
EY. Ha osaj nauum je itociuyiiuo u cpiicKu 3aKk0H0gasay y C6UM 3aKOHUMA O 3AuiU-
wu dompowaya og 2010. go ganac. Y osom pagy uzspwena je anaiuza e8poickol
HOPpMAWUEHOT OKEUPA, KAO U YUOPEeGJHOUPAHa aHaIu3a euwe UpasHux cuciiema,
Kao u cygcke ipakce y mwuxosum okgupuma. lloceban axyenaiu cidasmeH je Ha
cpiicko ipaso. Ayitopa je y ilucarby YiaHKa MOWUSUCALA KAKO OKOIHOCIU ga Ha
08y KOHKpelumy tuemy 10o6o ga u Hema pagosa y gomahoj ipasHoj gokiupunu,
waxo u ioiupeda ga ce gajy 0giosopu Ha HeKa UUILAra KOjd KOHCEK8EHIIO UpOoU3-
Jaze u3 10080 JUCHIOM YHUCOHUX 0gpegaba 0 HACPI/bUBO] TOCIO8HO] UpaKCU Y
€6POUCKUM UPAGHUM CUCUIEMUMA, ¥ KOJUMA je UOCIO8HA UPAKCA YeCuio 6e0Ma
pasauquiua. Heke og ioMeHyiliux Hegoymuya ogHoce ce Ha guiemy ga iu ce 3a0pa-
HA HACPUL/bUGE TOCI06HE UpaKce Upottedice U Ha iakoseaue ,,business — to — business*
OgHOCe, WO HUje UHAaye Huje KapaKiulepuciiuyro 3a upekiiugy, Koja widuiiu,

* UjiaHaK je HaCTao Kao pe3yJITar pajia Ha Hay YHOMCTPaXKuBAUKOM [POJEKTY ,,I[paBHa Tpaiu-
11ja ¥ HOBH TpaBHU n3a30Bu‘ [IpaBHor dakynrera Yuusep3utera y HoBom Cany y 2021. roaunu.
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ilpe ceela, lomipoulaua Koju ce He 6a6u UPoOHeCcuoHaIHo Upuspegom, 0gHOCHO
WIPLOGUHOM, Ule He tlocegyje UCKYCUIB0 KaK8o UmMa Wplosay, HUullil ce og mwela oye-
Kyje onaj ciiangapg uasxicibe Koju ce ouexkyje og auya Koje ipogaje upouseog uiu
ipyorca yeayiy. Hotwom, ilociuassa ce u iuidarse ga au ogpegoe o 3a0panu Hacp-
WBUBOL UOCIUYHATLA Y KOMEPYUJATTHUM OGHOCUMA WIHUILE U eKOHOMCKE UHuiepe-
ce casecHux ipegyzeha Koja ce upugpaicasajy upoiuca, y 0gnocy Ha KOHKYpeHie
KOJuU ux He Howiyjy, Uil je ucK/mbyuusu oojexaiu 3awiiuiie — iotupoutay? Iloje-
guHe guieme ogHoce ce Ha geojoy ga au ce 3abpana aipecusre ocio6He Upaxce
upema Uompowaduma OgHocu U Ha jagHoupasHe eHtuuienie Yuja geaalHocul
(Unu jegna 0g geaatiHoCtiu) Hogpasymesa upogajy uiu upyaicaree ycayia, gaxie,
Ha cybjeKille Yuju je OCHUBAY gpacasa, Kao U Ha HegoyMuyy ga au Uociuoju omep
V3HeMUupasarba Koje ce uma cmampaiiu ,,yoouuajenum’’, ¢ 003upom Ha goope
ilocnogne odbuuaje? Heuszbeoicha je u yiuuimlanociu Hag OKOIHOWNY 3aito y 080j
001aCTUY UMA U3PAZUTLO MATO CPICKe CYJCKe Upakce — ga au je pasiol o wilo
je y Hawioj 3emsbu HUBO 3auiiuiie uopowada Uoguinyil Ha WoauKo 8UCOKY jie-
clieuyy, ga He Hociioju dowipeba 3a ipubeiasaroem MexanusmMuma 3auiuiie
gehunucanum Homeny UM UpasHuUM Upouucom, aiu u 3aKoHom 0 0OIUTAYUOHUM
ogHOCUMA, unu je y uuiuarsy Hewitio gpyio? C 063upom Ha UgeHIUUYHOCI eKCiud
Jupexinuge u nawel 3akoHa o HOUPOWA4UMA y gery Koju ce 0gHOCU HA HACPIL/bU-
8y UOCNOBHY UPAKCY, PA3JAWUFbABAILE HEGOYMUYA O KOJUMA je ped 3HA4ajHO je 3a
pasymesarve 0ba ipasHa upouuca.

Kawyune peuu: aipecusna iiocnogna iipaxca, /{upexiiusa o HeliowiieHoj io-
CII08HOJ UpaKcu, 3aKon o 3awiiuiiy dotupouaua.

3HAYAJ U IOMETHU EBPOIICKE JUPEKTHUBE
O HETIOIITEHOJ ITOCJIOBHOJ ITPAKCH

I[Mpe moHoIIEHE eBpoIicKe [IMPEKTHBE O HEMOMITEHO] TIOCIOBHO] MPaKCH!,
WHTEPBEHIIHj€ eBPOIICKUX HHCTUTYIIHja Cy, y OBOj o0acTh, Ouje orpaHUYeHEe
Kako y 00MMYy, TaKo Uy JIOMETY, Jia OM BpEMEHOM FHHX0BA yJIora ¥ yTHIIA] paciiu.
PumckuMm yropopuma u3 1957.2 3anirura norpoiada Huje Oua neuHrcana kao
jenan ox uibeBa EE3. Tek je 1973. ronuHe 610 KOHCTUTYHCaH [loTporrauyku
KOHCYJITaTUBHH KOMHUTET, KOjH je KacHHje pedopMaTupaH u npeumenosad y [lo-
TPOIIaYKK KOHCYJITaTUBHM caBeT. Jlo moHoriewa Jupektuse us 2005, jenuHu
paBHU Iponuc Ha HUBOY EVY koju je, 6apeM aeaMMHYHO, TOKPUBAO 00JIacT He-
MOIIITEHE TOCIIOBHE Mpakce, ouna je JlupekTusa o ooMamyjyheM U yropeaHoM

! Directive 2005/29/EC of the European Parliament and of the Council of 11 May 2005
2 https://www.europarl.ecuropa.cu/about-parliament/en/in-the-past/the-parliament-and-the-
treaties/treaty-of-rome
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ornaraBamy, 6poj 84/450 ox 10. cemremOpa 19843, koja ce HHje IPOTUBHIIA ITpa-
BY JIp’KaBa YJIAaHUIA J1a 3aJp)Ke WU YCBOje Mepe Koje O rapaHTOBaje MDY
3alITHTY MOTPOIIAYa, HETO HITO je To IpeaBuleHo HaBegaeHOM JHMPEKTHBOM.
OBakBoO pelIeHke je TPOy3POKOBAJIO MPABHHU MAPTUKYJIApHU3aM Ha HUBOY YHH]E,
HITO je Pe3yJITHPANO Y HApYyIIaBalky KOHKYpEHIHje u3melly KoMmnaHuja u3 pas-
JIUYUTHUX 3eMajba YIAHHUIIA K OMETaly HOPMAJIHOT (PyHKIIMOHUCaka Mel)yHapoI-
HOT TpkuITa. JlucnapureTu u3mel)y 3akoHa moBehau ¢y TpOITKOBE KOMITaHH]a
KOje Cy Ce aHTa)XKoBaJsie y 001aCTH MApKETHHTA, CIIPOBOIHIIC PEKITAMHE KAMITAthe
WJIM BPIIWJIE MPEKOrpaHUYHE MOCIOBHE mpoMonwuje. M3 nmpaBHe aucxapMoHuje
MIPOM3JIA3HO0 je U PU3UK IIpaBHE HECUTYPHOCTH 3a MOTpoIade, KOju cy, 0e3 moy-
3JIaHE CMIO3HAje O CaaPIKajy U pa3MepH IbHXOBUX MPaBa y HEJOMHUIIHIIHO] IPIKABU
WIAHUIU, BPJIO YECTO MPE3aTH OJ] MPEKOrPaHUIHOT TIPOMETa.

EBporncka komucuja je 2001. ronwHe m31a1a T3B. 3elIeHy KIBUTY EBporicke
yHHj€ 3a 3alTUTY MOTpoladyat Koja je uMalsia 3a IiJb, C je[IHE CTPaHe, Ja CIpPO-
BeJIC OIICEKHY jaBHY KOHCYJITAIIU]y O MOTYhHM ITpaBIiiMa peryJinucama 3aliTHTe
moTpomiava y EBporickoj yHHUjH, a ca Apyre CTpaHe, ’beHa HHTEHIIH]ja je Orta u
HCIHUTHUBAKE PEICBAHTHOT, aJTH JUBEPIreHTHOT 3aKOHOAABCTBA APKaBa YIAHUIA
y HOTJIely KOMEpIUjaliHe TpaKkce.’ 3eJieHa KibUra HCTUYE JIBE OIIIHje Y MOTJIeay
perynanmje: TakKo3BaHU CIEMU(PUYHN MPUCTYII ¥ MELMIOBUTH MPHUCTYIL® 3Hauaj
JIBa IPUCTYTIA OTJIE/IA CE Y YMHCHHUIIU JIa Teorpad)CKu PETHOHH y KOjuMa ce Ipu-
MebyY]jy OrpaHHueHha Ha TPEKOTpaHUYHY TProBUHY n3Mely npeayseha u nmorpo-
I1ava 3aXTeBajy joIl 3HATHO BUIIIH CTETICH PETyIaTOpHE XapMOHHU3AIIH]e TTpaBuiia
0 KOMepIIMjalHUM mpakcama u3Mel)y npenyseha u morpoiada, kako Ou ce yHy-
Tpaiimbe TpxkuiTe EBporicke yHuje 3a0Kpy KHII0 Ha IOTIYHO ONepaTUBaH HAYKH.
CymrtuHa crieiiuuaIHOT IPUCTYTIA OTJIeaa e Y ACH Aa C€ KPO3 HU3 TUPEKTHBA
MOCTUTHE XapMOHHU3aIIH]ja MPAaBHUX CHCTEMa ApkaBa wiaHuia. HacynpoT Tome,
MEIIOBUTH MPUCTYT MPETIOCTABIHAO j& KpeHupame CBEOOyXBaTHE OKBUPHE JU-
pEeKTHUBE, JONYHECH MOCEOHNM TUPEKTHBaMa y 00JacTUMa y KOjuMa je TO HEeoll-
XOJTHO, YuMe Ou ce 00e30e/11IIa KOXEPEHTHOCT CUCTeMa 3aIITUTE MOTPOIaya.

Y Hamepu J1a eTUMUHUIIE Tpenpeke Koje cy ontepehuale ciao0oay mpe-
KOT'PaHWYIHOT TI0CTIOBamka, EBporicka KoMucuja je qoHena onyKky aa yCBOju yHH-
(dbopmHa mpaBuia Koja Ou rapaHTOBaja BUCOK U YjeHAYCH CTEICH 3alITUTE M0-

3 Council Directive 84/450/EEC of 10 September 1984 relating to the approximation of the
laws, regulations and administrative provisions of the Member States concerning misleading
advertising

4 Green Paper on European Union Consumer Protection (2.10.2001), https://eur-lex.europa.
eu/legal-content/en/ALL/?uri=CELEX%3A52001DC0531

5 Stepen Weatherhill — UIf Bernitz: The Regulation of Unfair Commercial Practices under
EC Directive 2005/29 — New Rules and New Techniques. Oregon, Oxford and Portland, 2007, 43.

% Bumie o oBome kox: Hugh Collins: The Forthcoming EC Directive on Unfair Commercial
Practices. Kluwer Law International B.V., 2004. 48.
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TpoIaya ¢ jeaHe, ajdyd | oaroBapajyhn HUBO paBHE CHTYPHOCTH 32 TIOCIOBHY
3ajenHULly ¢ ApyTre cTpane. JloHera je ojyKa o JoHOoWewy JupeKTuBe o Hemo-
IIITEHO] TIOCJIOBHO] IMPAKCH, KOjOM C€ YKIIamkamajy ToTaJdallkhe Mpenpeke y Mmehy-
HAPOJIHOM IIPABHOM IIPOMETY Y3POKOBaHE HEYjeHAUCHOIINy TpaBHUX CUCTEMA
JpKaBa WIAHUIA, a IOCTHKE Ce U MPUOIIIKABakhe HAIIMOHAITHUX 3aKOHO/aBCTa-
Ba y 0BOj oOyiacTu. Y Ty CBpXY, JUPEKTUBA MPUMECHYje TAKO3BAHU ITPHHIIUI
MaKCHMaIlTHE XapMOHH3AIIH]je, yTeMeJbeH WiaHoM 4. JIMpeKTHBe, HACIOBILEHIM
,»YHYTpAIlhe TPKHUILITE, y KOME Ce HAaBOJH JIa: ,,IP’KaBe YWIAHUIIE HE OTpaHNuYa-
Bajy CI1000ay IpyXKarma yclryra HU ¢JI000IHO KpeTame pobde 300T paszjora y OKBHU-
py nmoapydyja xoje ce yckiahyje oom IupextuBom, OBO, IpaKTUYHO, 3HAYHU Ja
JIp’KaBe YJIaHUIIE HE MOTY YCIIOCTaBUTH CTPOIKA MPABHIIA O HETIONITEHO] TIPaKCH
O/l OHHMX TPONMUCAHUX JIMPEKTHBOM O HEMOLITEHO] MOCIOBHO] mpakcu.” To Huje
Moryhe Jak HF yKOJIHKO Oy peCTpUKTUBHH]jE Mepe MOTJIe 1a 00e30e/e BUIIN CTe-
el 3amtuTe norpoimaya.t ictunu 3a BoJby, JIMpexTHBa OCTaB/ba H3BECTAH MPO-
CTOD 32 OACTYTAFE O] MAKCUMAJTHE XapMOHU3aIMje y Tauku 18 mpeamOyiie, mpe-
nymTajyhu cygoBuMa JpkaBa 4iaHHUIA Ja, y ClIydajy cropa, nohy ox ,,Mepuia
MIPOCEYHOT IMOTpPOIada KOjH je Y pa3yMHO] MEepH 00aBeIITEH, TTaXXJbUB U OTIPE3aH,
y3uMajyhu y o03up couujaiHe, KyaTypHe U je3uuke unHuoue.” Onpehena mo-
CJIOBHA ITpaKca, MPaKTUIHO, MOXKe OUTH 3a0pameHa U3 pasiiora Mopala ¥ Mpu-
CTOJHOCTH, YaK ¥ aKO TAaKBO TIOHAIIIAKkE HE HapyIllaBa cI000ay U300pa moTpoia-
ga. Pasnor Ta To je mTo cy oapeheHe mociioBHE mpakce, Kao IMITOo je, mpuMepa
paau, mpuOIKaBamke JbyIMMa Ha YUY y CBPXY Mpojaje oapeleHor npouspona,
U3 KYJITYPOJIOLIKHX Pa3Jiora HelokKe/bHEe y HeKUM Jip)KaBaMa wiaHuIama.’
[Ipema unany 2. JlupexTuse, moj| MOCIOBHOM MIPAKCOM CE€ MO pa3yMeBa:
,,CBaKa paJiba, N30CTaBIbAbE, TOK MOCTYIIAmha WITH 3aCTYyTakha, TPIKUIITHO KOMY-
HULIMpamkbe YKIby4yjyhu ornamasame U CTaBJbabe MPOU3BOJIA HA TPKUIITE KOje
W3BPIIN TPrOBaIl, @ y HEMOCPEIHO] j€ BE3U ca IIPOMOIIH]OM, ITPOJIajoM HITH TTprda-
BJbAEEM ITPOM3BOJIA OJ] CTPaHE MmoTpomava.” YinaH 5 TupekTUBe Aajbe mpenuupa
Ja ce TIOJT HeTIOII TEHOM TIOCJIOBHOM ITPAKCOM MOJIpa3yMeBa OHa Koja je y CyIpOTHO-
CTH ca 3aXxTeBUMa Mpo(ecHoHaTHE TTaXKKke, OJJHOCHO OHA Koja OMTHO HapyIaBa
WJIH je BEpOBATHO Jia he HapyIIUTH TPXKUIITHO IMOHAIIAKE MTPOCEYHOT TOTpoIada
JI0 KOjer JOMHUPe OJHOCHO KOjeM je HaMEHCHA, Y OAHOCY Ha MPOU3BOJ, OAHOCHO,
TPIKHUIITHO TTOHAIIAE IIPOCEYHOT YJIaHa TPyTIe, aKO je TIOCIOBHA MpaKca ycMepeHa
npema oapeheHoj rpymnu norpoiaya. 3adpaHa HEMOMITEHOT MOCTYTamba pemMa
MOTPOIIAYMMA OTHOCH CE KaKO Ha BpeMe Mpe 3aKJbyYekha YroBOpa, TaKo ¥ Ha TIOCTY-
TaK 3aKJbYYHBakha, 3aKJByYHO Ca BPEMEHCKUM MEPHOIOM HAKOH CTYIaka Y YTOBOPHH

7 Bume o oome kox: Geraint Howells, Hans W. Micklitz, Thomas Wilhelmsson: European
Fair Trading Law — The Unfair Commercial Practices Directive. New York, Routledge, 2016. 21.

8 Onmmpauje: Vogel Louis, Vogel Joseph: French consumer law, LawLex/Bruylant 2020,
cTp. 225.

® Bunern kon: Tobias Lettl : Wettbewerbsrecht, 3. Auflage, C.H.Beck, 2016, ctp. 11
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onHoc.!? JlupekTrBa yCrocTaB/ba TAKO3BAHU TPOCTEIICHH KOHIIEIT HEIPaBEIHOCTH.
I[pBu HUBO OITHOCH ce Ha ,,per se** 3a0paHe Koje oapeleHa noHalama KBaTuQUKY]y
Kao 3a0pameHa 0e3pe3epBHO U 'y CBUM OKOJTHOCTHMA. OHe ¢y neduHucaHe moceo-
HUM KaTaJIoroiiM. J[pyru HUBO OTHOCH c€ Ha OOMamUBamke, arPECUBHOCT U JIpyra
HelpuMepeHa TIoHaIamka TPropana, oK ce Tpehr HIBO OTHOCH Ha HENPaBEAHOCT
y cMuCay omrte kiaay3yse.! [IpornucuBame 00MMa 1 BpCTE Ka3HH 3a TProBIIE KO-
JY yTIIpaXXmkaBajy HEeTOIITEHY TTOCTIOBHY MPaKCy MPEYIITEHO je ApkaBama YIaHH-
1ama, Koje Cy, 1o MpaBuILy, CAHKIIH]E ONpeIeJbUBaje YHYTap OHUX MPOMHCA Yy
KOjuMa cy ajgonTupaie tremessHe onpenoe Jnpextuse. llpema apyrom craBy uia-
Ha 3 PBOT MOT1aBJba, JMpeKTHBA Ce HE OTHOCH Ha YTOBOPHO MPABO U HEABOCMHU-
CJIEHO HErupa CBOje BaXKeHE y OJHOCY Ha MPaBHIIa O BaJbaHOCTH, CKIIATIAY H
nejctBy yrosopa. Ilpema craBy Cyna npaszae EY, nojenune Hopme Jlupektuse ce,
UTIaK, y3UMajy Y 003 MPHITHMKOM ITPOIICHE Ja JIH je Heka ofpenda yroBopa HelpaBry-
Ha, a TPAaBHU [10CA0 AIlCOIYTHO HUIITaB. To ce, Ipe cBera, OIHOCH Ha CUTYaIluje y
KOjiMa TIOCTYTIITH TProBIIa MOTY OWTH TIOABEACHH MO Ae(PUHUIIN]Y HETIOIITEHE
MOCJIOBHE Tipakce. Hanme, y mocTymnimMa npei HalluoHaTHUM CY/IOBUMA, TIPH TIPO-
IIEHU J1a 1K je ompehera yroBopHa onpenda HelpaBUdIHA 10 Mepuiy J{upexkTture o
HEMpaBUYHUM ojipefdama y MOTPOIIaYKUM YTOBOpPUMA, Cy10BU he, y 3aBUCHOCTH
OJ1 OKOJTHOCTH CITy4aja, IEHUTH Jia JI Ce MOCTYTIIIN TProBIla MOTY cMaTpaTu ooMa-
myjyhuM 1o npaBuirMa J[MpEKTHBE O HEMOLITEHO] MTOCIOBHO] pakcu.'?
IIpema I'pacujy, rmaBHN NHJBEBU JIMPEKTHBE MOTY C€ TIOACIHUTH y YCTUPH
cryba: lyHanpeheme TpropuHe Kpo3 nmpeTakame y npaBHU nponuc EBporicke
YHU]j€ OHHUX MPaBEeIHUX TPrOBHHCKUX IMPAKCH KOje Cy MO3HaTe Y 3eMJbama dJia-
HUIlaMa; 2. XapMOHU3aIlH]ja 3aKOHOIABCTBA JipkaBa uiaHuna EY, moceOHO oHUX
KOjU Cc€ OJTHOCE Ha OTjallaBare W MAapKEeTHHT; 3. 00e30ehuBame BUIIET HIBOA
3aIlITUTE OTPOIITYA Y olHOCHMa m3Mely rpeay3eha koja mpoaajy mpon3Boje Utk
Tpy’kajy yciryre u moTporrada (business to consumer); 4. u3naBame CMEpHUIIA 3a
HOHAIIAkE Y KOHTEKCTY (ep TProBUHCKe mpakce.' Jlakiie, oBaj tubepaiHo ycTpo-
JEHH TIPOITHC HACTOjH Ja 3aIITHTH ITOTpoIade o MOTyhHOCTH 1a OyTy 3aBeICHU
WJIU U3JI0KEHU arpeCMBHOM MapKEeTHHTY, Kao U Ja 00e30e1u /1a cBaka MoHya
Tpro,ara u npy:xajarma yciayra y EBporickoj yauju Oyme jacHa, TadHa U OIpaB-
JlaHa, Kako OU ce 00Jbe MOoTpolIaun HHPOPMHUCAIH U UMalid MoryhHocT cito0o1-
HOT 1300pa, YMMe ce HITUTE HbUXOBH €KOHOMCKH HHTepecu.'* JIupekTHBOM ce,

10 Onmmprwuje: Mapuja Kapannkuh Mupuh, ,,3a6pana Hernortene nociosHe npakce, Bophe
Urmwarosnh (yp.), Kasnena peaknuja y Cpouju, VII neo, beorpan, 2917, ctp. 157

' Buytetu ko Tobias Lettl : Wettbewerbsrecht, 3. Auflage, C.H.Beck, 2016, ctp. 10 u 11

12 Bumre 0 oBome kox: Mapuja Kapanukuh Mupuh, ,,3a6paHa Hemomrene mocioBHe mpakce™,
Bophe Urwarosuh (yp.), Kazuena peakuja y Cpouju, VII neo, beorpan, 2917, ctp. 157

13 Buzeru kox: Gill Grassie: EU Directive on unfair commercial practices —a UK perspec-
tive. Journal of Intellectual Property Law & Practice, 1. (2005), 2. 107-112.

4 Onmpupuuje o oBome BuzeTn koa: Berrebi Jacob, ,,Commentaire de la directive du
11 mai 2005 sur les pratiques commerciales déloyales,. RLDC 2005/19, no 765.
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TOpez] eKOHOMCKHX MHTepeca, IITUTH U 3[paBJbe MmoTporrada. Kaga rosope o Tome,
teopeTrudapu pedepuny Ha wian 17 [lpunora [ Jupektuse, y kome ce oOMamby-
jyhom mocIIoBHOM TIpakcoM cMmaTpa ,,JJakHa TBPAA Ja MPOU3BOJ OMOoryhyje
U3JNieueHe 00JIeCTH, TUCPYHKIMOHATHOCTH WK Mandopmanuja.” OBa ogpenda
j€ HaIIa cBoje MECTO Y OBOM ITPABHOM IIPOITHCY M3 BPJIO JETHOCTABHOT pa3Jjiora
— oco0a yuje je 31paBibe YIPOKEHO UITH KOja maTu o ogpeleHor crenena nHBa-
TUUTETA, TIO PaBUITy, Hehe TToKa3aTH UCTH HUBO PAaIMOHAIHOT NpocyhrBama
y OJHOCY Ha TIOHYleHHU POU3BO, y opehemwy ca MpOCeYHUM MOTPOoIIaueM KOjU
HeE MATH O] CIUYHMX 3PAaBCTBEHUX Teroba.!?

Waxo lupexTuBa He o0yxBaTa Tako3Bane B2B (business to business) ogHo-
ce, MorJo Ou ce pehn ga, nmax, 3a0paHoOM HEMOIITEHOT MTOHATIIAkha Ha TPKHUIITY
U MIPOINMCHBakbEM 00aBe3e ApkaBaMa YJaHHuIaMa Ja TaKBO [TOCTYIambe CAaHKIU-
OHWIITY, MHINPEKTHO IITHTHTH €KOHOMCKE HHTEepece caBecHHX mpemyseha koja
ce mpuapIKaBajy Mporuca y OJHOCY Ha KOHKYPEHTe KOjU UX He mowmTyjy. byayhu
Jla TIOTOR-H OMBajy K&KI-EHH, TUME CE YCIIOCTaBJba TPOMETHA PABHOTEXA M CTBapa
KOHTEKCT 32 (hep KOHKYPEHLH]jY, [T YCIIOBOM J1a CAaHKIIMje OCTBApe CBOjy OABpa-
hajyhy dyakmujy. Mehytnm, kaga Gokyc cTaBUMO Ha IpaBHE TOCIOBE U TPaH-
cakuuje uzmehy nmpodecronaIHUX Tpro.aia, moMeHyTa JJupekTuBa TakBe CUTY-
ammje ,,He mokpuBa“. lben momeT ce 3aBpmasa Ha pemanuju B2C (business to
consumer). EBpornicka Komucuja je 2013. cipoBesia cBOjeBPCHO aHKETHpAE 3€-
MaJba YWIAHNIA Y OMHOCY Ha UAEJy /1a ce, y CKIIaay ca MPUHITUIIOM CYTICHIH]apHO-
CTH, ToMeT J{upeKkTHuBe MpoTerHe U Ha ofHOce u3Mely TproBana. Mehytum, camo
YETUPH 3eMJbE YJIaHUIIE Cy Ce 3aJI0KUJIIe Ta TaKaB MPUCTYT (AycTpHja, llIBeacka
y notnyHocTd U Hemauka @paHirycka — JETMMUYHO), TaKO Aa je 0Baj MPOIIHLC,
TIpe CBera, 0CTao KOHIEHTPHUCAH Ha 3aITUTY MoTporrada. OBako peCTPUKTUBHO
JUMEH3UOHUPame 3alITHheHnX cy0jekara HauIa3uTiIo je Ha KPUTHKY Y TEOPHjH,
¢ o03upoM na oOMamyjyha mociaoBHA TIpakca, Kao jeaH of BUIIOBA 3a0parheHe
KOMepIUjaJiHe IPpaKce He YrpoXkaBa caMo MOTEHIMjallHe KYTIIE WU TpudaBrole
yciryra. YKOIuKo O, IpuMepa pajin, jeflaH Tpropall, yKIamhameM PeKIaMHUX
MOCTepa CBOTI KOHKYPEHTA, J0BEO y 3a0y 1y 1a KOHKYPEHIIH]ja, KaJa je y MUTamby
KOHKpETHA MOHY/Ia U HE TTOCTOjH, TEITKO Aa OW c€ MOTJIO TOBOPHUTH Ja OOMamby-
jyhu mocTynim HeraTUBHO yTHYY CaMo Ha noTpomava. J{[ehpuHUTHBHO je yrpoxKeH
U IPYTH YYECHHUK Y TPXKHUIIHO)j yTakMuIn.!® TTpodecrnonaniu cy ocTanu aeiu-
Mu4HO 3amTruhenu apyrum nponucuma EVY: Tupextusom 6p. 2006/114 ox 12
neriemOpa 2006 o oOmMamyjyheM u ynopeaHOM oriamiaBamy U JIupekTuBoM Op.
2019/633 on 17 anpuna 2019 0 HemOWTEHO] TProBayKoj MPAKCH Y MOJbOIPUBPEIH
1 JTAHIy CHabeBarba mpexpaMOeHNM TIPpOor3BoaMa.

15 TTornenatu xkox: Héléne Aubry, Pratiques commerciales interdites, ,,Droit de la consom-
mation” (sous la direction de Dominique Fenouillet), Dalloz Action, 2020, ctp. 270

16 Tobias Lettl : Wettbewerbsrecht, 3. Auflage, C.H.Beck, 2016, ctp. 22

17 Vogel&Vogel, ctp. 226
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Mehytum, yripkoc ToMe mTo je poHomemeM Jupexktuse 3 2005. Hampa-
BJbCH BEJIMKM KOPAK HaIpel, XapMOHH3aI1ja eBPOIICKUX MPABHUX CHUCTEMA Y
00JaCTH 3aIITUTE IOTPOIIAYa O HETIOIITEHE TIOCIOBHE MTpakce THME HUje 3aBp-
nreHa. OHa je y TyHOM CMHUCITY MOTJIa OUTH IMOCTUTHYTA TeK JOHOMICHEM YITyT-
ctBa u3 2009'8 unja je hyHKIHM]a OrIIa UMIUIEMEHTAIIH]a U IPHMEHTa J[HpeKTHBE.
U cama JlupexTuBa je Ouna Memana u fonymasaHa JupektuBom 2019/2161 ox
27. noBembpa 2019'°, unju je nusb 610 60Jba MMILIEMEHTAIH]A U MOJEPHU3AIH]a
€BPOINCKHUX IpaBuja 0 3alITUTH MOTpoIIaya.

IIOJAM U OBbJIMLI HACPTJBUBE (AI'PECUMBHE) [TOCJIOBHE
ITPAKCE ITPEMA EBPOIICKOJ IMPEKTHBU
O HEITIOLITEHOJ ITOCJIOBHOJ ITPAKCU

ArpecuBHa (HaCpT/bKMBA) MOCIOBHA MIPaKca CMaTpa Ce JeTHUM O] 00JIMKa
HEMNOIITEHE MOCIOBHE Npakce. HamomumweM fa Cy TepMUHU ,,HACPTIBUBA™ U ,,arpe-
CHBHA" CHHOHMMHU (€HTJIECKH TEPMHUH ,,aggressive commercial practices* y Halem
3aKoHY 0 3alITUTH MOTPOIIIa4a IIPEBEICH je Kao ,,HaCPTIbHBa MOCIOBHA TIpaKca‘)
u 1a he y Tom koHTeKCTYy OUTH KopuhieHu y oBoM paxy. [Ipema unany 8. npyror
noriaBba JITUPEKTHBE O HEMOIMITEHO] MTOCIOBHO] pakcu?’, HACPT/BUBUM CE CMa-
Tpa OHO MOHAIIAKE Y KOMEPIUjaJIHUM OJHOCUMA KOje ,,y JaTOM YUHCHUYHOM
OKBUDY, y3uMajyhul y 003up cBa BeroBa o0eexkja 1 OKOTHOCTH, Y3HEMUPABAHEM,
npucuiioM (ykJpyuyjyhu ynotpeOy ¢pusnuke cuie) Te HeJONyIITEHUM yTHIIjeM
3HATHO HapyIllaBa WK je BepoBaTHO 1a he HapymmTh ciodomy n3dopa mpoceqHor
MOTpoIIaya, OTHOCHO HETOBO MOCTYNAkE Y BE3H C IPOU3BOJIOM, T€ r'a Ha Taj Ha-
YUH HABOJHU WJIH je BEpOBATHO Jia he ra HaBeCTH Ha JOHOIICHE OJITYKe O TPaH-
CakILMju KOjy nHave He Ou o0aBmo. Hapennu unan J{upexTrBe, HACIOBJHEH KA0
,lIpuMeHa y3HeMupaBama, MPUCUJIIE U HEJOMYIITEHOT YTHIaja™ peryimncao je
KOje OKOJIHOCTH Tpeba y3eTH y 003up IpU OICHH J1a JIU je Y MOCIOBHO] PAKCH
JIOIILITO JI0 Y3HEMUPaBama, mpucuiie (yKkJbydyjyhu ynorpedy dhusndke cuie), uiau
HEJIOMYIITEHOT yTHIlaja. [Ipu olleHn OBUX OKOJHOCTHU y3UMajy ce y 003Up:,,ibH-
XOBa BPEMEHCKa TMMEH3H]ja, MECTO, IPHPO/Ia OJTHOCHO Tpajame; yroTpeda mpe-
Teher Wiu MorpHOT je3MKa WK TIOHAIIaka; ClIydaj KaJa Tpropail uicKopuiihasa

18 Guidance of 3 December 2009 on the implementation and application of Directive NO
2005/29EC on unfair commercial practices, SEC (2009) 1666 updated and replaced bq the Gui-
dance of 25 May 2016, SWD (2016) 163 final.

19 Directive No 2019/2161 of 27 November 2019 amending Council Directive 93/13 EEC and
Directives 98/6 EC, 2005/29 EC and 2011/83/EU of the European Parliament and of the Council
as regards the better enforcement and modernization of Union consumer protection rules, OJEU
L 328 of 18 December 2019.

20 Directive 2005/29/EC of the European Parliament and of the Council of 11 May 2005
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KOHKPETHY Hecpehy Wi OKOJTHOCTH TaKBe TeXKHWHE KOje HApyIIaBajy MmoTpoIa-
4eBO pacyhuBame, Yera je Tproeail CBECTaH, Kako OM yTHIla0 Ha TOTPOIIaueBy
OZTyKy BE3aHy 3a POM3BOJ; CBE TEIIIKE HITH HECPA3MEPHE HEYTOBOPHE Tperpe-
Ke KOje TProBall yBOJHU y CIy4ajy Kaja MOTPOIIay JKeJIU HCKOPUCTUTH MpaBa
peMa yroBopy, yKJbyuyjyhu mpaBa Ha pacKu/] yroBOpa WK MpeNa3ak Ha JpyTrH
MPOU3BOJ] OTHOCHO JAPYTOT TProBla; CBaKa MPETHa Mpely3uMambeM palibe Koja
ce He MOXe 3aKOHCKH Ipeny3eTu. Teopuja 3ay3uma cTaB Ja 4aK U CIy4ajeBH
MMpETHC WKW NPUTUCKA MAKLET UHTCH3UTCTA MOT'Y 6I/ITI/I JOBOJbHU Jia IIpCaAcCTa-
BJbAjy HACPTIHUBY KOMEPIIUjaTHY MPAKCY, aKO Cy MOJIjeTHAKO MMOJJO0HU Jla HaBe-
Iy TOTpOIIaya Ha TAKBY HEXKEJbEHY €KOHOMCKY, OJIHOCHO TOCJIOBHY OMIYyKY.?!
[Tpu oneHy MOZOOHOCTH J]a Ce HEKHU MOCTYTaK OKapaKTEpHIle Kao arpeciuBHa
KOMeEpIIFjaJiHa TIpaKca, TEPOpUIApH 3ay3UMajy, TIpe CBera, CyOjeKTHBaH, a He
00jeKTHBaH MPUCTYTI, y3uMajyhu y 003up, y Hajsehoj Mepu, MOTHBE TIOTpoOIIaya
MPIITHKOM TTprOaBibarba olpel)eHoT MPOU3BO/IA FIIH YCITyTeE.

VY Ilpunory I eBpornicke [[upexTrBe 0 HETOMITEHO] TOCIOBHO] TTPAKCH HABE-
JICHU Cy U OOJIMIIM MOHANIAKkA KOJU CE CMATPajy CyPOTHUM 3a0paHu HACPTIbUBE
MOCJIOBHE MpaKce, KOju ¢e Ha3MBajy H ,,lIPHOM JINCTOM arpeCUBHUX MOCIOBHUX
npakcu”. TakBUM MOCTyHIIMMa Ce cMaTpa: CTBapame yTUCKA Ja MOTPOIIay He
MOX€ HaIyCTHUTH IPOCTOPH]je JIOK CE€ HE CKJIOMH YTrOBOD; CIIpoBOheme TNYHUX
moceTa A0MY IMOTpoIIada I/IFHOpI/IIHth/I 3aXTEB MOTpoOIIavYa aa npoaaBuu o4y U
Jla ce He BpaTe; YIOPHO U HEXKEJLEHO TPaXKeHwe MyTeM TenedoHa, dakca, e-IoITe
WIU IPYTOT yAaJbeHOT Mellhja MJIM €KBUBAJCHTHOT CPEJCTBA KOMYHHUKAIH]e,
OCHM Y OKOJIHOCTHMA M y MEpH KoOja je ompaBJaHa pajy H3BPIICHa YyTOBOPHE
obaBe3e; 3aXTeBambe OJ1 JINIA KOje TPAXKH TIOJIMCY OCUTYparba Jia IPUIIOKHU JTOKY-
MEHTE KOjU C€ pa3yMHO HE MOTY CMaTpaTH PEleBaHTHUM Y TMOTJIEly TOTa Ja JIH
j€ 3aXTeB BaJIMJAH WM HEYCIICIIaH, Ka0 U CUCTEMATCKO HEO[rOBapame Ha pelie-
BaHTHU MHUCMEHH 3aXTEB MOTPOIAYa y [UJby ojiBpaliamka moTpoliaya ojf OCTBa-
pHBama CBOJUX YTOBOPHUX MPABa; YKJbYUHBAKE Y OIVIAC JUPEKTHOT MOJICTUIIAA
JIelie 1a KyMnyjy peKkJaMHupaHe Mpou3Bo/Ie Wi Ja yOene cBoje poAUTeshe HITU
JpyTe oapaciie ocode J1a 3a ’bUX KyIle peKJIaMUpaHe TPOU3BOJIC; 3aXTeBabE Tpe-
HYTHOT WJIM OJIokeHoT Tuiahama 3a poOy ucnopyueny uiu ooezoeheny ox crpa-
He nipeny3eha, wim 3axTeBame Bpahama UM 3aJ(pKaBamba poOe ako je Huje Ha-
pyuno moTpoiay (HeTpakeHa mpojaja, koja ce y JupextuBu Ha3uBa ,,inertia
selling®, xakBy decto cycpehemo y o0nacTu KOMyHHUKaIM]ja, Kajia ornepaTopu
npoxaajy CUM kapruiie Ha KojuM cy mpeTtxonHo Beh nmporpamupanu onpehenn
CEpPBHCH, Kao MITO Cy IPETPAXUBAYN HHTEPHETA UITF TOBOPHA ITOIITa, 6€3 MPeTX0/I-
He CarflaCHOCTH ¥ 3Hamba KOH3YMEHTa)>2, OCHM aKo je poda y CKIIaay ca yroBopoM;
EKCIUTAIIMTHO o0aBellTaBame nmorpomiaya ja he My, ako He KyIu IPOU3BOJL UITH

2l Pazmandi Kinga,Balogh Virag, Kaszainé Mezey Katalin, Zavodnyik Jozsef: Magyar
fogyasztovédelmi és reklamjog. Budapest, HVG-ORAC Lap- és Konyvkiado Kft., 2010, 175.
22 Vogel&Vogel, ctp. 247.
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YCIyTY, IOCA0 UITH CPECTBA 32 )KUBOT OMTH YI'POKEHH; KA0 M CTBAPAHE JIAXKHOT
yTHCKa Ja je morpomay Beh ocBojuo, unu na he ocBojuTu Harpaay (IpOBHU3HjY
WJIH IPYTH €KBUBAJICHT) H3BOhemeM onpel)eHoT YiuHa, KaJa y CTBAPH HE TIOCTOjU
TaKBa Harpaja, a MPUTOM BaJHAalja WU KopHIIhemke ,,Harpae’ MoaIexe mia-
hamy onpehenor n3Hoca ninu miaahamy TPOITKOBA.

Hanomumemo 1a ynpakmaBambe HaCPTIbUBE MOCIOBHE TIPaKce MoApasyMe-
Ba BpIICHE MPUTHCKA HA ITOTpoIaYa, aji He 3HaYH HYKHO Ja he ra To HaBeCTH
Ha M3BPIIH HEKY KYTOBUHY WK HapyUuOuHy o npodecuonania.?? [lorom, yko-
JUKO Beh JT0 cKItamama MpaBHOT 1ocia Aohe, OHO MITO pa3sIinKyje YroBOpe KOju
Cy 3aKJbYUYEHH Kao MOcieIna HAaCPT/BUBOT MOCTYIamka O/ CIIMYHUX HHCTUTYTA,
Kao0 IITO Cy 3eJICHAIIKH YTOBOPH,>* je TO IITO HecaBeCHa CTpaHa 370y noTpedsba-
Ba CTame HYXJE HJIM TEUIKO MaTepHjaHO CTamke APYTOr, )eroBO HEAOBOJHHO
HCKYCTBO, TAKOMHUCIICHOCT HJIM 3aBHCHOCT, J1a OM HaMETHYJa KIiay3yJie Koje cy
3a By Hecpa3MepHO MOrojiHe, JOK KPTBa HACPTIHUBE TOCIOBHE IPAKCE YOIILITE
HE MOpa HY»KHO OMTH pamuBa, Y H3HYIHUIIH, 3aBUCHA, JJAKOMHICIICHA U HE MOpa
NaTUTH OJ] eMIupHjcKor AedunuTa. OHa MOKe 3aKJbYYUTH YTOBOP M CaMO 3aTO
na OW OTKJIOHWIIA HACPT/FUBO TOHAIIAE TPTOBIa 011 cede (yaecTano HeKeJbeHO
nocehnBame KOH3YMEHTa, YIIOPHO KOHTAKTUPAE IIYTEM Pa3InIUTHX CPeAcTa-
Ba KOMYHHKaIHje TIPOTHB BOJbE MOTPOINAYA, MOACTUIIAE JCTIe Ja BPIIe TPUTH-
cak Ha ceOu OJMcKa MyHOJIeTHA JIMIIA 1a KyTe oapeheru npousBoa u cinuuHo). C
003upoM Ha neUITUT CI000IHE BOJbE MPUITUKOM CKJlanama KOHTpaKTa 1 Heca-
BUCHOCT jeJTHE O]l CTpaHa, Cy10MHa TaKBUX MPaBHUX HocioBa he OuTu ucra — arnco-
JyTHA HUIITABOCT.

Bynyhu na lupextuBa numa obaBesyjyhu kapakTep, 3emibe wianune EY cy,
MPAKTUYHO JIUCTOM, JOCIOBHO MpPEy3uMalie U3 OBOT IIPABHOT MPOIHCa Ofipende
KOje ce OJJHOCE Ha HACPTJbUBY KOMEPLHjaHy MPaKCy.

VY mpakcu 4ecTo HauJIa3uMO Ha MMUTAE Ja JIU ce OApende JUPEKTUBE Of-
HOCE caMO Ha MPUBATHOIIPaBHE EHTUTETE, WIIH CE OHE, Y 3aBUCHOCTH OJ] FbUXOBE
JIETaTHOCTH, MOT'Y IPUMEHUBATH 1 HA OHA TIPaBHA JIMIIA KOjUMa je OCHUBAY JpiKa-
Ba. Cyn npasae EBporicke yHUje y BHILE HaBpaTa je CTa0 Ha CTAHOBUIITE JIa CE
3a0paHa arpecuBHE MMOCIOBHE MpaKce MpeMa MOTPOoIlauuMa OJTHOCH M Ha jaBHO-
MpaBHE EHTUTETE YHja AENaTHOCT MOIpa3yMeBa MPOajy WIH MpyXKambe yCiIyra.
Taxo je, y mpecyau® u3 2013. cyx 3ay3eo cTaB J1a je ToHaIame ApkaBHor OoHIa
3a 3ApaBCTBEHO OCUTYpambe, Ha YMjoj HHTepHeT cTpanuy je 2008. rogune obja-

23 Vogel&Vogel, ctp. 403.

24 3aKOH 0 0OJIUTAIHOHUM OjiHOCUMA, ,,Cityk6enu tuct COPJ”, Op. 29 o 26. maja 1978, 39
on 28. jyma 1985, 45 on 28. jyna 1989 — VCIJ, 57 ox 29. centem6bpa 1989, ,,Cyx0enu nuct CPJ”,
0poj 31 ox 18. jyna 1993, “Cnyx6enu rmacauk PC”, 6poj 18 ox 3. mapta 2020, wian 141.

25 Court of Justice of the European Union, Judgment in Case C-59/12 BKK Mobil Oil
Korperschaft des 6ffentlichen Rechts v Zentrale zur Bekdmpfung unlauteren Wettbewerbs eV,
Luxembourg, 3 October 2013

393



Bojan JI. Iajtuh, Hacpitivusa tiocnioena ipakca y cpiickom u e8poiickom upasy u upaeHoyj... (385—423)

BJBCHO Ja he OCUTypaHUII IPETPIETH PHHAHCH]CKE TYOUTKE YKOITHUKO PACKUHY
YTOBOP Ca OBOM MHCTUTYIIM]OM M 3aKJby4e€ YTOBOP O 3IPaBCTBEHOM OCHUTYDAaby
ca HEKUM ApYyTuM (MpUBaTHUM) (POHIOM, pU3HKOBATH JIa TIpeTpIie (PHHAHCH]CKE
ryOuTKe — IeuHUCAaHO Kao CynpoTHO oapendama eBporcke upekruse. [loceOHO
ce TO OMHOCH Ha 3a0paHy eKCINTMITUTHOT o0aBelITaBama ImoTpomada aa he my,
aKO HE KYIIU ITPOU3BOJ HJIN YCIIYTY, T0CA0 HIIM CPEACTBA 32 )KUBOT OUTH YTIpOKe-
Hu. [Ipema onienn cyna, yrpkoc jaBHOM cratycy PoHia 3a 3JJpaBCTBEHO OCHTypa-
e U 33JaTKy OJ] jABHOT HHTEpeca, TAKBO TEJIO C€ MOpa CMaTpPaTH ,,TProBLEM .
VY epu rimobanu3anmje, mpe cBera y 006JacTi KOMyHHKAIIH]ja, jeaHa mpecyaa
Cyna EY npuBnaun noceOHy naxby, jep ce OAHOCH Ha jelaH ol puMepa Hacp-
TJEHBE TIOCTIOBHE TIPAKCE Ca ,,[IPHE JIUCTE* KOjH j€ IMAHEHTAH CTEIICHY TII00aTHOT
TEXHOJIOLIKOT pa3Boja. Panu ce o onynu Koja ce OAHOCH Ha TaKO3BaHY ,,HEKeJbe-
HY MPOJIajy*’, OIHOCHO HA 3aXTEB MOTPOIIAYYy Ja IJIaTH, BPATH UJTH YyBa IPOU3BOJ
4Hjy UCTIOPYKY HHje Tpaxwuo,.”® Cyn EY ce 6aBro oBakBOM mpakcoM (,,inertia
selling*), moBomoM Ty>k01 IOTHETHUX IMPOTHUB UTATHJAHCKUX TEICKOMYHHUKAITHO-
Hux kommanuja ,,Wind Tre* u,,Vodafone Italia Spa“?’” ¥ HaBemeHom ciyuajy ce
panuino oq CUM kapTuniama y Koje ¢y yHarnpea WHCTaIUpaHe U IPETXOIHO aK-
THUBUpPAHE YCIIyTe TeIEKOMYHHUKAIMOHE KOMIIAaHHU]je KOje Cy C€ OJHOCHUIIC Ha Mpe-
TPaKMBakE HHTEPHETA U TOBOPHY IOIITY, a HAKHAJIE 3a KopuIliTheme THX ycayra
cy ce HamnahuBalie KOPUCHUIIMMA YaK UAKO OHHU TO HHUCY U3PUUYUTO TPAXKHUIIH,
HUTH Cy O FbMa OMJT 00aBEIITeHN. YCITyTa IMpeTpakuBamka MOTJIa j€ YaK JTOBECTH
U JI0 TOra Ja ce caM ypelhaj Moxke oBe3aTH HAa MHTEPHET 0e3 3Hamba KOPUCHHKA,
3aTo MITO C€ PAAMIIO O TAKO3BaHO] ,,yBEK YKJbYUeHO] ammukaruju. [Ipema mpe-
CyIlU CyJia, OBaKBa MOCJIOBHA IIPaKca je HaCPTJbKBA, jep MOTPOIIaYuMa HUCY Ou-
JIe TIpy KeHe jacHe U ofroBapajyhe nadopmalinje Ha OCHOBY KOjUX OM MOTJIH JI0-
HETH OJUTYKY O H300py yciyre KakBy keje. Kommanuja uM je npyskuiia HeHapy-
YeHe ycIllyre, Udjy HeHy cy Kymiy rmiahaiu, nako o ToMe HUCY UMaJIH CBECT.

HACPTJBMBA TTIOCJIOBHA TTPAKCA YV YIIOPEAHUM ITPABHUM
CUCTEMUMA U ITPABHOJ 1 ITOCJIOBHOJ ITPAKCHU

— HacpT/buBa MOCJI0BHA MPaKca y AyCTPUjCKOM IMPaBy

VnopenHonpaBHy aHaJIH3y HOUMEHEMO Ca HarJIaCKOM Ha ayCTpPHUjCKOM IPaBy
Y [IPABHOj MTPAaKCH, KOJU Cy MPETXOANIH J{UPEKTUBH, KOjU CY CBOjOM KOHCEKBEHT-

26 Directive 2005/29/EC of the European Parliament and of the Council of 11 May 2005 —
concerning unfair business-to-consumer commercial practices in the internal market,ITpumnor 1
(ITocmoBHa mpaxca Koja ce y CBUM OKOJTHOCTHMa CMaTpa HETMOIITEHOM), YiaH 29

27 Court of Justice of the European Union, Judgment in Joined Cases C-54/17,Autorita Ga-
rante della Concorrenza e del Mercato (‘(AGCM’”) v Wind Tre SpAand C-55/17, AGCM v Vodafone
Italia Spa,Luxembourg, 13 September 2018

394



36o0puuk pagosa [IpasHor paxynrera y HoBom Cany, 2/2022

Homrhy w BHAOBHMA MTOHAIIAka KOjH Cy 3a0pameHn 300T HACPTJPHBOCTH Y TI0je-
JIMHUM CETMEHTHMAa KBaJUTATUBHO HaJMalIwIHu U camy JlupektuBy. Moxe ce
pehu na cy AycTpHjcKu caBe3HM 3aKOH ITPOTHB HelojaTHe KOHKYpeHIuje*® u Ha
OCHOBY H-€Ta HacTaja Cy/CcKa Ipakca, y OIHOCY Ha eBpONcKy J{upekTuBy, Ha Je-
TaJFHUJU W MPENU3HUjH HAYWH UCITYHUIN CBOjY MUCH]Y B TIPEICTABIbANN jeIaH
01 y30pa 3a leHO yoOnndaBame. Y onesbKy 1, maparpad 1 oBor npomnuca 3a0patby-
je ce ynotpeba y3HeMHupaBama, MPUHY/E U HEMTPUKIIATHOT YTHIIAja Y TIOCIOBHO]
npakcu. EHyMepaTuBHOM METO/IOM HaBEJICHA j€ U JINCTAa OHUX MTOCTYIaKa Y To-
CJIOBHOj ITPaKCH KOjH C€ y CBAKOM CJIydajy cMaTpajy arpecuBHUM. HaBenmenu
naparpad HallOMHUE U Jla Ce Pajy Ce MOCTYIIMMa KOjU 3HAYajHO HApYIIaBajy
c1000Ty OITyYMBarha MITH MTOHAIIAka YIeCHIKA Ha TPXKHUIITY Y BE3U ca MTPOU3BO-
JIOM, IIPH YEMY Ta MOJCTHYY Jia IOHECE MOCJIOBHY OJUTYKY KOjy MHa4Ye He OU JJOHEO.
3aKOHOM Ce YCTaHOBJbABA U 1A j€, 32 YTBpHHBAE Ja JIX j& JTOIILIO 10 arPeCUBHE
TproBayke mnpakce (IITo ca COOOM HOCH arcoayTHY HUIITABOCT YyTOBOPA 3aKJby-
YEHHX y TAKBUM OKOJIHOCTHMA), HEOITXOTHO Y3€TH y 003Up BpeMe, MECTO, THTI UITH
Tpajarme TaKBOT TMOHAIIAKkA, Ka0 U IPOIECHY Ja JIH je MPey3eTHUK, MoHamajyhu
Ce HecaBEeCHO, ICKOPUCTHO KOHKpETHE HecpehHe CHTyallrje NiTi OKOJTHOCTH JIPY-
re cTpaHe Aa Ou yTHIIa0 Ha BeHY OJUTYKY Y OIHOCY Ha KOHKpPETaH MPOU3BOJ HITU
yenyry. KBanmudukarujy arpecuBHe (HaCpTIJbHUBE) MOCIOBHE MIPaKce, ca coooM
HOCE M TEIlIKe WIIM Hecpa3MepHe BAaHYTOBOPHE MperpeKe KOjuMa TProBall MoKyIa-
Ba Jla CIIpedH MOTpolIaya a OCTBApH CBOja MpaBa M3 yroBopa, IMOCEOHO PaBo
Jla pacKMHE YTroBOp WK J1a rpehe Ha JpyTru TPOU3BOJ UITH MI0CA0, KA0 U PETHE
HE3aKOHUTHM PaJlFbaMa.

VY aycTpujckoj mpaBHO] IPAKCH TEPMUH ,,IPUHYIA" HE TIOIpa3yMeBa camo
yrotpeOy dusnuke cuie. [lox moMeHyTy 3a0paHy moTnaaa 1 MCUXHIKa MPUHYIA.
HezakonnToM ce cmMaTpa HOHa OCJIOBHA ITPaKca KOjoOM ce yCTaHOBJbaBa ,,eMOLIH-
oHaHA 00aBe3a KymoBruHE . [IOKJIOHM MOTY CTBOPUTH TakBY 00aBe3y yKOJIHKO
kymnan oceha o6aBesy na yhe y mpopaBHUIlYy U KyIIH HEKHU ITPOU3BOJ J1a O1 n30e-
rao HENpHjaTy CUTyarujy. BpxoBHU cyna AycTpHje 3ay3€0 je CTaB J1a ce Hacp-
TJUBOM IIOCJIOBHOM IPAaKCOM CMaTpa CUTyalldja y KOjoj je UCTAaKHyTa MOHYa
MPOMOTHBHOT ITOKJIOHA y BUJIY JIBaHAECT OOIla MHBa YKOIMKO KyTaIll Mopa aa
npohe nopes Kace U UCIIATH ACNO3UT 3a moMeHyTe ¢uaiue. [Ipoceuan kynar he,
TpeMa CTaHOBHUIIITY Cy/ia, BO)eH pasno3nmMa eJeMeHTapHe YUYTHBOCTH, NCTUIATHTH
Taj U3HOC J1a Ou u3berao HempujatHy cutyaiujy.”’ Ilpema craBy cyna, HOKJIOHH
KOjU Cy YUYHI-EHN aHOHUMHO U KOJU Cy M3Pa3nuTO MaJie BpEIHOCTH, HE CTBApajy
,»EeMOIIMOHAIIHY 00aBe3y KyIOBHHE .

Hctu cyn cmatpa 1a u ynorpebda ,,JJanka* y MapKeTHHIITKE CBPXE MOXKE OUTH
HacpTbuBa. OBakBa Jiniia Hajuenhe MOKyIIaBajy Jia mpojiajy MpOru3BOJIe YIAHO-

28 Bundesgesetz gegen den unlauteren Wettbewerb 1984 — UWGStF: BGBI. Nr. 448/1984 (WV)
29 BpxoBHHu cyx Ayctpuje, 4 Ob 64/89 — Supermarkt-Gratisabgaben — MR 1995, 150.
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BHMa TIOPOJIUIIC U mpujaTtespuMa. HapasHo, cMaTpahe ce 3a0pameHOM camMo OHa
mpaxca Koja cTBapa Beh MOMEHYTY ,,eMOLMOHATHY 00aBe3y KynoBune . Taksa
obaBe3a ce mmojaBJbMBaia Ha Tako3BaHUM ,, Tupperware’3? 3a6aBama, Ha KojuMa je
MPAKTUKOBAaH TAaKO3BaHH MYJITH — JIeBeJI MapkeTUHT. JlomahuHu TakBUX 3a0aBa
OouBanm cy HarpahpBaHu OECTIIIATHUM ITPOU3BOIMMA OBE KOMIIaHH]E, Y 3aBUCHO-
CTH OJl HHBOA BPEIHOCTH MpEAMETa KOjU Cy mpojaTu Ha ToMm forahajy. Cyx je
MIPOLIEHHO J]a Cy TOCTH Ha OBAaKBUM 3a0aBama, MPAaKTHIHO, TPHBOJHEHH Ja KyTIe
HEKe O] MPoAyKaTa, 1a OM ce Ha HeKM HaYuH Oy XMWiH JoMahnHuMa 3a TPy
CpeNCTBa KOjH CY YIIOKUIN Y OpraHMu3alnjy oBakBux gorahama.?! OBakse 3aba-
BE HUCY C€ CMaTpalie HACPTIHUBOM MOCIOBHOM MTPAKCOM YKOJIMKO KYTIOBUHA TIPO-
n3Boma HUje O6mira Mmoryha Ha camoM norahajy u yKOIHKO je qoMahuH mpumao
(UKCHY HaKHaay 3a OpraHu30Bame 3a0aBe.

[Tomenynu cMo ma AyCTpHjCKM CaBe3HH 3aKOH MPOTHUB HEJIOjalIHE KOH-
KypeHuuje’? y onesbky 1, maparpad 1 a 3abpamyje ynorpely y3HeMUpaBamba.
[IpuxpuBEeHN MapKETHHT, KOjU TIOApPa3yMeBa peKjiaMHa ITUCMa Koja Cy MHCaHa y
(dbopMu mpUBaTHUX MUCaMa — MPEACTaBba Y3HEMHpaBamke norpoirada. [Ipema
gnany 29 aHekca IOMEHYTOT 3aK0Ha, 3aXTeB yIyheH morpornady y KoMme ce 3ax-
TeBa TPEHYTHO WJIH OJIJIOKEHO iahawme min Bpahame uiin 4yBame Mpou3Boja
KOj€ je TProBall HCIIOPYUHO KYIITy, 0€3 n3pakeHe BOJbe KyIIlla, cMaTpa ce mpo-
TUB3aKOHUTUM. TakaB CTaTyCc UMajy U HeIKEeJbEHE, aJIi U3BPIIICHE YCIIYTe JIaBao-
1a yciayra. Y3HeMupaBameM ce, MpeMa WwiaHy 26 aHekca cMaTrpa U YIIOPHO H
HEXKEeJHEHO HaroBapame Kymnaia myTem tenedona, pakca, € — MOuITe Wiin Ipyror
Meauja, ca M3y3eTKOM CHTYaIlHja y KojiuMa je, paau ClipoBolema yTOBOPHHIX 00a-
BE3a, OBAKBO MMOHALIAE Y CKJIAy ca 3aKOHOM. [Ipema cTaBy AyCTpHjCKOT BPXOBHOT
cyJia, IoJ] OBY 3aKOHCKY 3a0paHy Tpeba MoIBECTH U y BUIIIE HaBpaTa IOHOBJHEHO
JIETJbEHE PEKIIAMHIX HaJIEMHUIA Ha Kyhy 6e3 caracHOCTH HeHOT BJacHUKa. >

IIpema anany 28 aHekca AyCTpPHjCKOT CaBE3HOT 3aKOHA ITPOTHUB HEJIOjaTHe
KOHKYPEHI[Hje**, arpeCHBHOM, OJHOCHO HACPTJLHBOM MOCIIOBHOM MPAKCOM CMa-
Tpa ce ¥ TUPEKTHO MOACTUIIAE JIeTIe Jla KyTie TIPOU3BO/IE KOjU C€ PEKIaMUPajy
WM ga yoene poauTesbe WK ApyTe oapacie ocode aa UM npubdase nIpeaMeT Ha
KOjH C€ OTJIac OJHOCH. AYCTPH]CKH BPXOBHH CY]I 3ay3€0 j€ jacaH CTaB y MO3HATO),
TaK03BaHoj ,,Pony club“ mpecyau.’> ¥V oBoM ciyuajy, Opolirype y Kojuma ce pekiia-
MHPAJIO YJIAHCTBO Y TaKO3BaHOM ,,IloHM KiIyOy** Cy ce Aenniie ucIpe; OCHOBHUX
mkona. Ha mpenmoj crpanu je Ouia pekiaMupana ,,KyTuja nznenahema’ 3a 4,95
eBpa. YHyTap Opormrype je Orura UCTaKHyTa HallOMEHa Jla HapydHuBame ,, KyTHje

30 Tupperware je peHOMHpaHa HHAYCTPHja 3a MPOM3BOMIGY TIPEAMeTa 3a JOMalnHCTBO

31 Bpxosuu ¢y Ayctpuje, 4 Ob 314/65 — Tupperware — OBI 1965, 88

32 Bundesgesetz gegen den unlauteren Wettbewerb 1984 — UWGStF: BGBI. Nr. 448/1984 (WV)
33 BpxoBHu cyx Aycrpuje, 4 Ob74/11 b — Aufkleber — ecolex 2012, 61.

34 Bundesgesetz gegen den unlauteren Wettbewerb 1984 — UWGStF: BGBI. Nr. 448/1984 (WV)
35 BpxoBuu cya Ayctpuje, 4 Ob 57/08 — Pony Club — OBI 2009, 39.
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n3HeHahema™ ca coOOM HOCH | JaJby MCIIOPYKY IIPOHM3BOA Y BpeTHOCTH oA 19 eBpa
meceyHo. Ha HapyuOenunu je 6una nctaknyra cieaeha nacrpykuuja: ,,BaxHo:
npowu3Boau Hehe OuTH ncopydeHn 6e3 cariaacHocTr poxutesbal“ Cyn je cTao Ha
CTaHOBHWIIITE JIa YPYUYHUBAKEM OpOIllype HUje MpeKplleHa 3a0paHa u3 4iana 28
aHeKkca, 3aTo IITO HallOMeHa Ja je 3a HCIOPYKY IMPOU3BOa HEOMXOAaH MOTIIHC
poauTesba UCKIBbYUYje TUPEKTHY u3HyMy. [la cy nena Morna na 06aBe KyloBUHY
IUPEKTHO, YpyIHBamke Oporrype Ou mpeacTaBibaio oOMamyjyhy MoCIOBHY pak-
Cy, 3aTO0 LITO Jea, Mo MpaBuily, He Ou Ouna cBecHa Oyayhux gunancujckux oda-
Be3a. Pomuressu, ¢ mpyre cTpane, pasymejy aa he Oymyhe ucropyke mompasyme-
BaTHU ¥ JOAaTHE (MHAHCH]CKE U3JIaTKe. 3aTO CE€ OBAKBO MOHAIIAE, TPEeMa CTaBYy
cyna, He cMaTpa oOMamyjyhoM IMocIoBHOM MpakcoM. MelyyTuMm, y OBOM CITyda;jy,
nojiesia OpoIIypa MajoJIeTHO] JISIH ¢ CMaTpa Y3HEMUPABakEeM POJIUTEIbA, 3aTO
IITO CE OHM CyOo4aBajy ca MPUTHUCKOM JIeTie Ja TprdaBe peKJIaMApPaHHu POU3BO/I.
Ponutesbu xoju HUCY JKEJENH J1a KyIIe OBaj MPOU3BOJI OUIIU CYy MPUMOPAHU Ja
CyKko0e CBOje CTaBOBE Ca KeJHOM CBOje JIele, Koja cy Onia 0OMaHyTa O BPEITHOCTH
MIPOM3BO/IA, 112 HATIOP POJIUTEIhA JIa UX 00jacHe Ja je KYIIOBHHA HeroTpeOHa mpe-
Ba3WJIa3n HHUXOBE yOOMJajeHe BACITUTHE M 00pa30BHE MY>KHOCTH. Y3EBIITH CBE
HaBeZeHO y 003Up, Cy/ je IPECyIno Jia ce AeJbee OBAKBUX PEKJIAMHHX Opolrypa
cMaTpa arpecHBHOM (HACPTIFHBOM) TIOCJIOBHOM TTPAKCOM.

3a0paHe HACPTJBUBE MOCIOBHE IMPAKCEe Y ayCTPH]CKOM IPaBy MPOHAIA3HMO
1 y HEKUM JIPYTUM IpaBHUM mpornucuma. [Ipumepa paau, y unany 174. 3akoHa
0 TeJIEKOMYHHKaIMjaMa’® 3aTHYEMO CTaB Ja ClIarkbe EICKTPOHCKE NoITe (YKIbY-
qyjyhu 1 cMc) 6€3 TpeTXOaHE CarIACHOCTH IIPIMAOIia HHje T03BOJHEHO YKOITHUKO
Cce maJbe y CBpXe JUPEKTHOT MapKeTHHTa. McTH 1wiaH mOMEeHyTOr 3akoHa 3a0pa-
Ibyje M TIO3UBE y PeKJIaMHe CBpXe 0e3 TPEeTXOHE CarIaCHOCTH KOPUCHUKA. YKO-
JIMKO j€ CarJIaCHOCT U JlaTa, MOXKe OUTH OM03BaHa Y CBAKOM TPEHYTKY.

[Tomenynu cMo 1 1a je AyCTPH]CKH CaBe3HH 3aKOH ITPOTHUB HEJI0jaTHE KOH-
Kypennuje’’ y onesbky 1, maparpad 1 a 3abpanuo, u3mel)y ocrasor, HEMpHKIIaaaH
YTHIIQ] y TTOCIOBHO] TIpakcH. [Tom oBUM O ce MOTIIO IOABECTH KOpUTITheme (3710-
ynoTtpede) ayTOpUTeTa y MapKETUHIIIKE CBPXE, IITO je eKCIITUIIMTHO 3a0parmeHo.
Cwmarpa ce 1a ayTOPUTET HaJI IOTPOIIaveM HMa HaCTaHWUK KOju Ta obpa3syje, cBe-
IITEHUK Y YHjOj KOHTPEralijy ce Hala3wu, JeKap KOju Ta JICUH, WU TPETIOCTaBIbe-
HU Ha pagHoM MecTy. OBaKkaB BHJl HACPTJbHBE MTOCIOBHE MPaKCe Y KOM TProBail
KOPUCTHU ayTopuTeT Tpeher juiia 1a Ou HaBeo MoTpolliaya Jia JOHECE MOCIOBHY
OITyKy HHje 3a0pameH JJupekTuBOM (HUTH APYTUM €BPOIICKUM ITPABHUM IPO-
MHCUMa), @ U3BECHO je Jla HaBeJICHO TOHAIIake 0e3 BEIUKHUX MOTEIIKoha MOoXe
OHMTH MMOIBEICHO TIO ar PECUBHY TIOCIIOBHY IPaKCy. HelpukiiamHuM yTUIIajeM Ou

“36 Telekommunikationsgesetz 2021 — TKG 2021; KommAustria-Gesetz, Strafprozeordnung
u.a., Anderung (1043 d.B.)
37 Bundesgesetz gegen den unlauteren Wettbewerb 1984 — UWGStF: BGBI. Nr. 448/1984 (WV)
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ce cMaTpalio U NCKOpHUIThaBamke TEITKOT ITOJI0Kaja TIOTpoIiada — er3UCTeHIIHjaTHa
U3HYAMLA, CTPax, Win caoOpahajua Heszrona. Tako je, mpuMmepa paau, U3pUIHTO
3a0pameHO CePBUCHMA 32 ByUy BO3MIIA JIa IPYKH YCIIyTe Byue, 0€3 carlaCHOCTH
ocobe Kkoja je ynpaBo umaia caobpahajHu yzec.

— Hacpr/bHBa 10C/I0BHA NIPaKca Y (PPAHIYCKOM IPABY

W y ¢paniyckom npaBy je ynpaxmaBamkhe HACPT/HHBE MTOCIOBHE TPaKce
npeMa NoTpoIIaYuMa H3pUINTO 3a0pameHo. EBporicka JlupekTuBa 0 HEMOMTEHO)
MOCJIOBHOj MIPAKCH>® HEMOCPEIHO je UMIJIEMEHTHPAHA Y HAIIHOHAIHO TIPaBo, 10-
HOIIEHeM 3aKOHA O TIOTPOLIaYNMa, KaKo Y JIeNTy KOjH Ce OHOCH Ha Ne(PUHUIH]Y
HaCPTJbUBE TIOCIIOBHE ITPaKce, TAKO U 110 MUTalby OKOJTHOCTH KOje Ce MOpajy LeHH-
TH 12 61 oapeljeHo MoHaIame TPropua OUI0 Ha OBaKaB HAYMH KBaIH(pUKOBaHO.>
[Ipema ctaBy ['eHepanmHor AMpEKTOpAaTa 3a MOJUTHKY KOHKYPEHIIH]E, TTOTPOoIay-
Ka MUTamka U CIpeyaBamke MpeBapa, He MOXKe Ce CMaTpaTH HACPTIBUBOM MTPAKCOM
YKOJIMKO TProBall yIpaxmmaa ,,yoOu4ajeHo pEeKIIaMHO y3HeMUpaBame . Mehytum,
Amnenanmonu cyn IIpoBaHce cTao je Ha Apyraduje cTaHoBUIITE (O1Tydyjyhu mo
’KaJou Ha peleme ['eHepanHor nupexropara), yrBphyjyhu cBojoMm mpecyom aa
ClIame TIeIeceT Mrcama y MeT MeCeIl KOjHM Ce MO3MBajy MOTPOLIAYH J1a Y3MY
yuenrhe y Be MPOMOTHBHE HarpaJHEe UTPE U MOACTUIALE 1a U3PIIe HAPYIOUHE
IpeacTaBba HACPTIBUBY MOCIOBHY MpPAKCy 300T ,,IpeTepaHor MOHaBJbamba U
yIIOpHE MPUPO/IE MOHAIIaka" Tpro.ua.*

Hamomumemo /1a je nHCTUTYT ['eHepastHOT TupeKTopara 3a MOJUTHKY KOH-
KypeHIIUje, MOTPOIIavKa MUTamka U CIpevaBamke MpeBapa HHCTHTYT CeUpHIaH
3a ¢panirycko mpaBo. OcHoBaH je 1985. roguHe, nakie, YuTaBe JABE ACTIEHUjE TIpe
JIOHOIIIEHha eBPOTICKe JIMpeKTHBE O HEMOIITEHO] MMOCTIOBHO] IpakcH. JJupekropar,
u3mehy ocrasor, ypehyje HamoHaiHe mpornuce 3a HHPOPMHUCAHE TOTPOIIada O
MPOM3BOIMMA U ycIyrama (IpaBuiia O 03Ha4aBamby, CAAPKUHU TPOU3BOJIA, 3HAKO-
BHMa KBAJIMTETA), IITHTENN Tako MOTpoIIIaye y mporecy npe 3akbyuerha yroBo-
pa. [lopen Tora, oBa MHCTUTYIIH]ja HAATIIEA TPABEAHOCT KOMEPIHjATHUX MTPAKCH
1 OOpH ce MPOTHUB IpeBapa y npaBHoM npomeTy. OBnamrhena je na mokpehe nuu-
Upa NOAHOIICHE TYKOM Ko JaBHOT Ty KHOIIa, aJI U Jla caMa Mpeay3uMa Mepe
3alITHTE MOTPOIIaya y CydajeBUMa Pa3IndUTHX BUI0BA HEMOIITEHE ITOCIOBHE
Ipakce, a CaMuM TUM U HaCPTJ/BbMBE TOCIOBHE Tpakce.!

[Mpema ¢panmyckom 3aKoHY O MOTpOMIAYNMa, CIMYHO Ka0 M Y BEITHKOM
Opojy KOHTHHEHTAIHUX MPAaBHUX CUCTEMa, yTOBOPH KOjH Cy 3aKJbyUeHH HAKOH

38 Directive 2005/29/EC of the European Parliament

3 Code de la consummation, 2005. https:/www.legifrance.gouv.fr/codes/texte_Ic/LEGI-
TEXT000006069565/2022-02-28/

40 Cour d’appel D’Aix en Provence, 21 November 2018, Law Lex 201800001841

4 Bumre o oBome ko: Stéphane Piédeliévre, Droit de la consommation, E.d. Economica,
Paris, 2020, ctp. 884 u 885.
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yIpaxKmaBamba arpeCHBHE MOCIOBHE MPAKCe Cy ancolyTHO HumTaBu.*? Basba
HATIOMEHYTH Jla ce ofipende 3aKOHA OJHOCE U Ha IMPEroBOpe KOju MPEeTXOoe 3a-
KJBYUEHY TIPaBHOT mocia. [IperoBopu y TOKy KOjUX je jeaHa cTpaHa TMOCTyIHIa
TaKo ILITO Ce MOHAaIIaNa CypoTHO ogpeadama 3aKoHa Koje 3a0pamyjy arpecuBHY
KOMepIHjaJHy paKcy, He TPON3BOIe HUKaKBY o0aBe3y 3a Ipyry cTpany. Kon-
CEKBEHIIC HaCPTJbUBE MOCIOBHE MpaKce ce, Me)yTuM, He 3aBplIaBajy caMo Ha
oy rpahaHckor mpaBa. ArpecuBHA KOMEpIIHjaTHa ITpaKkca Kojy IOMHUY Iapa-
rpadu JI. 121-6 u JI. 121-7 kaxxmaBa ce Ka3HOM 3aTBOPA O JIBE TOJMHE U HOBYAHOM
ka3aoM ox 300.000 eBpa. M3HOC HOBUAHE Ka3He MOXe ce moBehaTw, cpa3MepHO Ko-
PHCTHU MPOUCTEKIINM U3 peKpiaja, Ha 10% of mpocevHOr rOANIIBET TPOMETa,
M3padyHaTOr Ha OCHOBY TIOCIIE/I-a TPY TOAMIIEHA TIPOMETA MO3HATa Ha JJaH HHKPH-
muHucaHor norahaja. ¥ ¥V ciyuajy ocylyjyhe mpecy/ie, cya MoXe OUTydHTH O Ha-
YHHY CaOIIITaBamka jaBHOCTH IIeJie OJTYKe, FJIH F-eHOT Jiefa, y3 00aBe3Hy u3pe-
Ky MpeCy/ie U pa3iiore 3a mweHo aoHomeke.** [lopes Tora, MojeMuHIN KPUBH 32
Teno KaXmuBo y wiany J1. 132-11 nobujajy 3a0pany TUPEKTHOT WITH HHIAPEKTHOT
00aBJbarba KOMEPIIHjaIHe ACIATHOCTH, Ha IEPHOJ O HajBHUIle NeT roguHa.

— HacpT/buBa moc/iOBHA MPaKca y HEMA4KOM IPAaBY

Hemauku 3akoH o 3a0paHu HenojaiHe KoHKypeHuuje u3 2004. ronuHe HUje
y cebu caapikaBao TEPMUH ,,arpECHBHA ITOCIOBHA TIpaKca’, allk je Kpo3 CBOje OJI-
pende MWTUTHO MOTPoLIaYe OJf OHUX MOHAIIAka KOje MOJBOAMMO IO 0Baj MOjaM.
MehyTum, HOBH 3aK0H 0 3a0paHu HeJlojaTHe KOHKYpeHIje, yecBojeH 2010 rogune,
CJIe/IM €BPOIICKY JIMPEKTHBY O HEMOLITEHO] MMOCIOBHO] MPAKCH U TEPMUHOJIOIIKH
je yckmaheH ca \oM, Tako n1a cekirja 4 a IOMEHYTOT IPaBHOT MPOIMHca HOCH
Ha3uB ,,ArpecrBHa KoMepirjaiHa mpakca“*® C 003upom j1a XapMOHHU3aIHja PaB-
HUX cucTema EBporicke yHHje mojpa3yMeBa ociamarme Ha JIupekTHBY Kao 3ajel-
HUYKH U3BOP M Y HEMAYKOM 3aKOHY C€ ar PECHBHOM ITOCJIOBHOM ITPaKCOM cMaTpa
OHO TIOHAIIIAFE KOje je TIOrOTHO JIa HaBeJIe MOTPOIaua Uik JPyTror YUeCHUKa Ha
TPKUIITY A2 JIOHECe OJUTYKY O TPaHCAKLHUjU KOjy nHaue He Ou noHeo. [locioBHa
npakca he ce cMarpaT arpeciBHOM Kaja je, y YNIheHHYHOM KOHTEKCTY U y3H-
Majyhu y 003up cBe BeHe KapaKTepUCTUKE U OKOJIHOCTH, ITOTOAHA Ja 3HaYajHO
yIrpo3u ci10001y u300pa MmoTpolaya il Ipyror ydecHuka Ha Tpkumty. Kao u
KOJIl IPYTUX KOHTUHEHTAJHUX MPaBHUX CUCTEMa, OBAKBO IOHAIIamke 00yXBaTa

42 Code de la consummation, maparpad L132 — 10, 2005.

4 Ommupanje: Philippe Conte; Bréeves observations a propos de I” incrimination des pra-
tiques commerciales aggressives, Droit pénal de la consommation, 2008 étude 2.

44 Code de la consummation, maparpad L132 — 11, 2005.

45 Code de la consummation, maparpag L132 — 12, 2005.

46 Gesetz gegen den unlauteren Wettbewerb, UWG, veroffentlicht am 3. Mérz 2010 (BGBI.
I S. 254), zuletzt gedndert durch Artikel 5 des Gesetzes vom 18. April 2019 (BGBI. I S. 466)
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y3HeMHUpaBame, NpuHyay (ykipydyjyhu ymoTpedy ¢usndke cuiie), MiIu HeIOIH-
vaH yTuiaj.*’ Yak 1 OKOJIHOCTH KOje je HEOMXOIHO IEHUTH J1a O1 ce yTBPIUIIO 1a
JIM je JIOILIO JIO HACPTIBUBE IMTOCIOBHE MPAKCe CY, MPAKTHYHO, TOCIOBHO Mpey3e-
te u3 Jlupexture (kao u y BehuHM Ipyrux 3aKOHOAABCTaBa 3eMaJba YJIaHUIA U
kaaguaata 3a EY). M3y3eTak ce cacToju y penu3upamy caapikaja ogpenoe Ko-
ja ykasyje J1a ce OBaKBOM MOCJIIOBHOM ITPAKCOM CMaTpa HaMepHO HCKopHIithaBame
om0 Koje crienuduaHe Hecpehe MM OKOTHOCTH TaKBe TEKWHE Ja HapyIIaBajy
pacyhuBame moTpoIaya ik Apyror y4ecCHUKa Ha TPXKUIITY Kako OU ce yThla-
JI0 Ha KETOBY O/NTyKY. Hemauku 3akoHONABAI] je Y TOCIEAHhEM CTaBy IOMEHYTE
Cekuuje 4 a, y OKOJTHOCTH Koje Tpeba y3eTH y 003Up yKJbY4UHO, TOCeOHO, MEH-
TaIHY U PU3UIKY c1ab0CT, TOAMHE, HEUCKYCTBO Y KOMEPITHjaTHUM TIOCIIOBUMA,
JIAKOBEPHOCT, CTPaxOBE U HEBOJbE MOTpPOIIIaya.

Y HEMadKoj CyIICKOj TTpaKCH HaWJIa3uMO Ha HapOYUTO OM3apHY MpPEeCymay
KOjOM C€ I10J1 arPECUBHY MOCIIOBHY TIPAKCY MOJBOIU HEXKEJbEHA KOMYHHUKAIH]a.
YV KOHKPETHOM CITy4ajy c€ paauio 0 00aBJhamy TEIe(POHCKOT ITO3MBA MTOPOTUITH
MIPEMUHYJIOT, JIBE HEJIEJhe HAKOH HACTyIlamka CMPTHOT city4aja. [1o3uB ce ogHOCHO
Ha peKJIaMHUpamke HArPOOHUX CIIOMEHHKA, ITO CE Y JJATUM OKOJTHOCTUMA CMa-
TPaJo MOCTYMakeM CYIPOTHUM HEMAYyKOM IMO3UTHBHOM 3aKOHOJIAaBCTBY KOje Ce
OIHOCH Ha KOMEPIIHjalIHO OrIaliaBame.*?

— Hacp/pbuBa moc/ioBHA NMpaKca y MBEICKOM MPaBy

[lIBencku 3akon o MapkeTuHTyY U3 2008. je, 1Mo mpBH ITyT y 0BOj 3eMJbH, Ca-
JIpKaBao TeHepaJIHy ¥ eKCIUIMLUTHY 3a0paHy arpecuBHOT MapkeTuHra. HapasHo,
CITYKEHhe HACPTIBUBUM MeToJ[amMa y 00JIaCTH peKJIaMHpamka, KOjuMa ce BPIIH
MPHUTHCAK Ha MOTpoLIade Aa Kyme oxpelenn npon3Boj cy u panuje Ouie 3abpa-
EHE OCHOBHOM OIpe10OOM 3aKOHA O MAPKETHHTY. Y CYACKO] TpakcH TproBUHCKOT
cyna lIBencke (Marknadsdomstolen— ckpaheno ,,M D) Mory ce nahu npumepu
cyackux 3abpana TB pexirama xoje 1Mo3uBajy Tiefaore 1a Kyme Mponu3Boae y
KpaTKOM BpeMeHCKoM repuony (15 — 20 MmuHyTa) Kako 01 ce KBaJn(pUKOBAIHN 3a
HIDKY TIEHY MIIU CIIEIHjaliHy MOHYaY,* oprann3oBamy “IpomajHux 3a0aBa‘ win
IpPOJIajHUX MyTOBama Oe3 obaBeliTaBama 0 KOMEPIMjalHOj CBPCH MyTOBamba.>’
Hcto Tako, n3asmBame ocehama cTpaxa 1 aHKCHO3HOCTH j€ y CYACKO] TIPAKCH
KBaIM(UKOBAHO Kao HerpaBeaaH MapkeTuHr.”! [Ipe noHoiemna esporcke Jlupek-
THBE O HEIOIITEHOj IMOCIOBHO] MIPAKCH HUCY YBEJCHA MPaBUIIa O CIIPeUaBamby

47 Gesetz gegen den unlauteren Wettbewerb, UWG, Cexkunja 4 a

48 Tpecyna OLG Karlsruhe oz 3. hebpyapa 2011., Verbraucherzentrale Bundesverband e.V.
v. Deutsche Postbank AG, I ZR 167/09.

49 MD 2000:4, Konsumentombudsmannen v. TV-Shop, MD

SOMD 1973:3, MD 1978:16

S MD 2000:8, Bodion; MD 2001:17, Konsumentombudsmannen v. Lansforsakringar Wasa Livs
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HacpTJbHBE ITOCJIOBHE IMIpaKce, jep je MpemIor 3aKoHa Koju je Biaga mpenmarana
— oznbujeH ox cTpaHe mapiamenTa.>? CuTyaldja ce MpOMEHHIIA ca JOHOIICHEM
Beh moMenyTor 3akona o MmapkeTuHTy 13 2008. ToaumHe. 3aKOH 1e7I0M HEIOCPEITHO
npey3uma ozapeade JMpekTuBe 0 HEMONITEHO] TIOCIOBHO] MPaKCH U 3a0pamyje
arpecuBHY MOCIOBHY TPaKCy Ha TPXKHINTY HA OMINTH HAYWH, a JeJoM yryhyje
Ha BEH TEKCT. 11 y OBOM IIpaBHOM MPOIHKCY MPOHAIA3UMO OMPEIShEHE J1a Ce
KOMEPpIIHjaTHa ITpaKca cMaTpa arpeCHBHOM aKO e KOPHCTH y3HEMHUPaBambe, TIPH-
Hyna (ykipyuyjyhu ynorpedy ¢usuuke cuiie) WM HEMPUKIAJaH yTHIj, KA0
aKo 3HaYajHO HapyIlaBa MM j€ BEpOBATHO Ja he 3HaUajHO HAPYIIUTH CITIOCOOHOCT
MPOCEYHOI' OTPOIIAYa JIa JOHECE 3/[PaBOPa3yMCKy OJIYKY O KYNOBHUHH HEKOT
TpeaMeTa Ui pudaBbamy onpehene yemyre. 3aKoH OICTyTa o1 TeKcTa J(upek-
THUBE U HE CaJ[PKH, IPUMEpa pajid, OKOJIHOCTH KOje je HEOIXOHO [ICHUTH Ja Ou
ce YTBPIMIIO JIa JIX je JIOILJIO JI0 HACPTJbMBE TOCIOBHE Mpakce, Beh ce mo3uBa Ha
onpende came JlupekTuBe. 3aHUMIBUBO je Ja Ce Kao MOCIeAUIa HHTETPUCAHOT
MPHUCTYTIA 3ay3eTOT Y HOBOM 3aKOHY O MapKETHHTY, 3a0paHa arpecuBHOT MapKe-
THHTA MPOTEXKE U Ha TAaKO3BaHE ,,business — to — business* ogHOCe, MITO HUjS
yoOnuajeHo 3a JImpeKTuBy, Koja IMITUTH, TIPe CBETA, MMOTPOIIavda Koju ce He OaBu
PO)eCUOHAITHO TPUBPEIOM, OITHOCHO TPTOBHHOM, T€ HE ITOCEY]e UCKYCTBO KAKBO
MMa TProBall, HUTH C€ Off Ihera OUeKyje OHaj CTaHIap[l IMaKikhe KOjU Ce 0UeKyje
OJ1 TUIIA KOje TPOo/iaje MPOU3BOJI WITH TIpyXkKa yCayTy. ,,B2B* onHoCcH cy mociioBHH
OIHOCH M3Melyy N1Ba IpaBHA JUIIa Koja ce 6aBe MPUBPEIOM, KOjH ITOIpa3yMeBajy,
y OBOM CJIy4ajy, IPOJiajy HEKOT ITPOU3BOJIa WU MPYKAkE YCIYyre IPYyTroM Io-
CJIOBHOM CYOjeKTYy.

— HacpmpbuBa nmocJioBHA npakca y MBajapcKoOM MpaBy

Y mBajmapckoM IIpaBHOM CHCTEMY, OBa MaTepHja je perynucana OenepaTHnm
3aKOHOM MPOTHB HEJIOjaJIHe KOHKYpEeHIHje.> 3a pa3iuKy o 3eMaba 4IaHUIa
EY, xoje cy u3 JIlupekTruBe 0 HEMOMITEHO] TOCIOBHO] TIPAKCH MTPEy3UMale KBau-
¢uKanujy arpecuBHe TOCJIOBHE ITPAKCe, HAaBOEHE MOCTYNAaKa KOjH CE MO TAKBUM
TIOHAIIAHEM TTOIPA3yMEBAjy Ka0 M OKOHOCTH Koje ofpel)eHo moHamame yIeCHIKa
Ha TPXKHUIITY KBaJTH(PHKYjy Kao arpeCHBHO, ILIBAjIIAPCKH 3aKOHO/IABALL je OBY 00J1aCT
3HATHO WITypuje ypenuo. [Ipema unany 2 denepaiHor 3aKoHa, CBAKO KOMEPITU-
jaJIHO TIOHAIIaKk-E UITH MpaKca Koja oOMambyje WM je Ha OMJIO KOjU APYyTH HAuYuH
y CyIIPOTHOCTH ca MpaBHJIIMa J00pe Bepe U Koja yTHUe Ha OMHOC u3Melhy koH-
KypeHaTa Wi u3Mel)y Tproeaia u Kymnana je HermpaBe/Ha 1 He3akoHuTa.>* Ynanom

52 Regeringens proposition 1994/95:123

Loi fédéralecontre la concurrence déloyale (LCD), du 19 décembre 1986
53

54 Ha cauvaH Ha4MH je MOCTYMaHO U y XOJaHACKOM IpaBHOM cuctemy. [Ipe Hero mito je
JIOILLIO JI0 XapMOHH3a1IMje X0JIaH ICKOT 1pasa ca J{upexTiuBoM (Tako mto je Xoaanacku rpalancku
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3 anwHeja X OBOT IPABHOT MPOITHCA TaJbe j& TPEIU3UPAHO Ja HEMPaBEIHO MOCTY-
1a CBaKO KO oMeTa cJIo00y o/uTydrBama Kymaia KopulirhemeM noceOHo arpe-
CHBHHUX MeTofa mpojaje. Jlakie, HacpT/pHBa MOCIOBHA Mpakca 3a0pameHa je,
KaKo OIIITOM Ojpen0ooM uiaHna 2 denepaiHOr 3aKOHA, TAKO W YJIAHOM 3 KOjH
YBOJIH TEPMHUH arpeCUBHOT METO/Ia IIpoaje. Y MOCEOHNM CITydajeBUMa, arpEeCUB-
HE METOJI¢ OrjialllaBama MOT'Yy Ce CMaTpaTH He3aKOHUTHM, UaKo omTeheme Mopa
OuTH 3Ha4YajHO 300T BPEMEHCKOT pa3Maka n3Mmel)y pexiiaMupama U 3aKJbyderha
yrosopa.>® Mako 3aKOHOaBaIl TO HUje eKCILTUIIMTHO MPEIBHICO, MOApa3yMeBa
ce, y CMHCITY OIIIITE KJay3yJie U3 ujaHa 2 3aK0Ha, Ja je TpuHYIa GU3NIKUM HITH
MICUXMYKUM CPEJICTBUMA YBEK HE3aKOHUT YMH, Oyayhu jia je mome ciiodona of-
Jy4YrBamka KyIlla eTMMUHUCAHA HITK HapylneHa. [Ipema CTaHOBHINTY TOjeIMHUX
TeopeTHyapa, Ha BEeroBy CII000Y O/INTyYUBaKka MOXKE YTUIIATH U TYKO Y3HEMU-
paBame, Koje ce cMaTpa JOBOJHAHUM J1a 6u ce onpeleHo moHamame TOHYIHOIa
cMaTpajio HACPTJBUBHUM, YKOJIMKO aJIpecaT He MOXKe 00jEKTUBHO J1a HCITUTA ITOHY-
ny. Iloceban Harmacak Tpeba CTABUTH HA OTJIAIIaBambe KOje je HAMETJHHBO HUJTH UMa
3a IUJb Ja 3aBapa Kyrmia.>

— HacpribuBa nocioBHa npakca y mahapckom npasy

Hakon nonomema eBporcke upextuse, Mmahapcku 3akononasar 2008. ro-
JUHE I0HOCH 3aKOH 0 3a0paHy HENOIITEHE II0CIOBHE IIPaKce y OJHOCY Ha OTPO-
maue XLVII of 2008.57 V onesbKy moj Ha3uBOM ,,HemnomreHa KoMepinjaiHa
npaxca‘“, cienu enymeparuban npuctymn u3 [lpunora I JlupexktrBe U T0CIOBHO
pey3ruMa CBe OHE ofipeside KojuMa ce 3a0parbyjy MOCTYIILH Koje je HaBeACHH! MPo-
nuc EY craBuo y pen rectoBa Koju ce CMaTpajy HEIOLITEHOM IIOCIIOBHOM IIPAKCOM.

VY cinyuajy npoMOTHBHHX urapa, mahapcka YrpaBa 3a NpUBpeAHY KOH-
KyPEeHIH]y>® pasuKyje aBe creuduyuHe TpyIe MoTpoada: HeK| MOTPOIIadH
MOT'Yy UIMaTH clieu(UIHY CTPACT 32 KOLKAKEM UM HHTEPECOBAMHE 3a UTPE KOje

3aKoHMK maparpadom 6:193x mpeyseo oapende TUPEKTHBE Y OJHOCY HAa HACPTJBUBY MOCIOBHY
MIPaKCy), 0Baj HHCTUTYT CE MOJBOAMO MO 00aBe3y MOLITOBAKA HaYesla CABECHOCTH M CTaHIapAa
naxme. — Burgerlijk Wetboek, Netherlands, 1992.

35 Baudenbacher Carl/Glockner Joachen, in: Baudenbacher Carl (Hrsg.), Lauterkeitsrecht,
Kommentar zum Gesetz gegen den unlauteren Wettbewerb (UWG), : Medialex 11/2015, Art 2,
margin no. 46

36 Ibidem, margin no. 47

572008. évi XLVII. térvénya fogyasztokkal szembeni tisztességtelen kereskedelmi gyakor-
lat tilalmarol

38 Gazdasagi versenyhivatal, https:/www.gvh.hu/ — YrpaBa 3a npuBpeHy KOHKYpEHIH]Y
— VrpaBy je ocHoBao Mahapcku ITapiaMeHT y ckiiagy ca 3aKOHOM O 3a0paHiu HEMOIITEHOT TIOHa-
mama Ha TpRKumTy LXXX VI u3 1990. McToBpeMeHo ca cTynameM Ha CHAry 3aKOHa, KaHIIEIapH-
jaje mouena ca pagom 1. jarnyapa 1991. ronune. JloHomeme 3a0pane aHTUKOHKYPEHTCKUX MPAKCH
1 YCTIOCTaBJbak¢ YIPBa Koja MPaTH MOIITOBAKE MPAaBHIIa, MOTUBUCAHO j€ 3aLITUTOM clio0oe U
HOIITEHE TPXKUIIHE KOHKYPEHIIM]e, IITO HOJpa3yMeBa U eKOHOMCKY e(HKACHOCT.
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je Behe o1 MPOCEYHOT HHTEPECOBaka U MPelia3u Y 3aBUCHOCT. TaKBH MOTPOIIAYN
HUCY y CTamby Jia IOHECY PallMOHAIHY OJUTYKY. 300T TOTa Cy OHU BHUIIIE H3JI0KEHH
obMamyjyhuMm i arpecHBHUM TTOCIIOBHUM ITpakcama. Bennka mahapcka teneko-
MyHHKaIIOHa KOMIIaHWja OpraHu30Baja je KBu3 ca Moryhnourhy ocajama, cBa-
Kor mana TokoM 90 mana, ayromoOuna mapke ,,Golf VW, [IpBo Ou kiujeHTH
JI00Mjany CMC 3a pETUCTpPalNjy, a KaCHUje U JI0JaTHE CMC-OBE ca MUTAambHMa Ha
KOja Cy MOTJIH JIa OJIFOBOPE CMC-OM, y3 foruiaty. [lopen Tora, mpoBajaep cepBuca
je cBakomHeBHO ciao ornpuinke 10-12 cmc-oBa ca nHdopManujamMa o mrancama
3a o0exy, a ¥ M03MBao je MPUMAOIIe JI1a TI0Iajky OITOBOP Ha MUTama U3 KBHU3a (3a
Koja ce Hamahyje npemujyM HakHazaa). Mako je moTpolad y cBakoM TPEHYTKY
MOTa0 Ja OTKaXke CBOje ydenihe y KBU3Y, YIIpaBa 3a MPUBPEIHY KOKYPEHITH]Y j&
TaKBO MOTHBAIIMOHO MOHAIIAHE CMATPao arpeCHBHUM. >’

[Mocnenuiie arpecuBHE OCIOBHE MIPAKCE CY CAHKIIMOHUCAHE U 'y Maljapckom
rpahaHckoM Kofekcy. EXCITMIIMTHO arpecnBHa MapKETHHILKA aKTUBHOCT M OKOJI-
HOCTH KOj€ HapyIIaBajy pa3yMeBame MOHY/E MOTY OUTH OCHOB 3a OCIIOpaBamkhe
BaJbAHOCTHU YTOBOpa Ha OCHOBY mpeBape.®’ Unan 6:62 (1pyr [€0, HACIOB YETBPTH,
KmpuTa mecta) Mahapcekor ['pahanckor 3akoHHKA HABOIM Aa Cy CTpaHe Ay’KHE Ja
capal)yjy mpuiankoM 3akJbyunBama yropopa. OHU cy IyKHH Aa ce MelycoOHo
obaBecTe Ipe 3aKJbyUYeHa yroBopa 0 CBUM OKOJTHOCTUMA Y BE3U €a YTOBOPOM KOjH
ce 3akJpyuyje. [Ipema HaBeneHoj mpecy iy, arpecuBaH MapKETHHT j€ YCIIOCTaBJbEH
Kaja je mpojaBal OpraHu30Ba0 MPE3EHTAIN]y O TAKO3BAHOM ,,TajM IIEPUHTY ",
aJii HUCY IpeACTaB/beHe MaTepujanHe obaBese Kynana (Ka3He, aAMUHUCTPATHB-
HY TPOIIKOBH, TPOIITKOBH OJIp’KaBama CTaHa). 3arOCICHHUITN TPOJIABIIa Cy UCTAKITH
na he oHU KOju HaIyCcTe MPOCTOPHjy U3ryOouTH MoryhHocT KynoBuHe. 300r pet-
K€ CBETIIOCTH HEOIIXOHE 32 CTBAPame ,,aTMochepe” y MPOCTOPHjU, KYIIIH HUCY
MOTJIH Jia TPOYUTAjy HAPT YTOBOPa, HUTH Cy MOTJIH Ja CE TI030BY Ha YHIHEHUILY
Jla HeMajy HaoJape WIU J1a HaMepaBajy Ja MPOUYNTajy HAIPT yToBOpa y CBOjUM
JIOMOBHMa.

— Hacp/buBa nmoc/ioBHA npakca y OpuTaHCKOM NpPaBy

U Benuka Bputanuja je, 2008 ronune, kao Tagamma wianuua EBporncke
VHH]e, Y TOTIIYHOCTH TIpey3ena oapende JupekTuBe kKoje ce OMHOCe Ha arpeCcHB-
HY (HaCPTJBHBY) MOCIOBHY Mpakcy.! HakoH HCTymama U3 eBpOICKe 33jeHULIC
HapoJa y 0OBOj 00JIacTH HHje OMIIO 3HAYajHUjUX TTPOMCHA.

Ha Tako3BaHoj ,,{pHOj JTUCTH arpecUBHUX MOCIOBHUX MPaKcU, Koja je Je-
¢duHMCcaHa eBpOoIICKOM {MPEKTHBOM U IIpey3€eTa y IPaBHUM IIPOIUCHMA 3eMaJba
wiannna EVY, jenan on oO6nuka OBaKBOT MOHalIama 00yXBaTa ,,JJaXKHY MOHYIY

% Omyka Yipase 3a MpuBpeHy KOHKYpeHujy Vj-3/2010.
% Bpxosuu cya Mahapcke, EBH 2000.307
%1 The Consumer Protection from Unfair Trading Regulations, Regulation 7, 2008.
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Harpaja u mokiona”. O 0BOM By HACPTJ/HHBE TIOCIOBHE TIPaKCe U3jalllFhaBao ce
Cyn EVY y ciyuajy ,,Purely Creative and Others*®?, Oa cyzcka ouryKka OqHOCH/IA
Ce Ha CIIOp Y BE3W peKJIaMHe JCJIATHOCTHU IeT OpUTAHCKUX Tpemy3eha crieruja-
JU30BaHUX 3a JUCTPUOYIIH]ja TOILITE, KOjH CY, 3ajeiHo ca ogpehenum Opojem su-
11a KOj! Cy pajuiu 3a Ta mpeayseha Tyxunn KaHnenapuja 3a MOmTeHy TPrOBUHY
(ODT), xoja je y Yjenumenom KpasbeBcTBY OATOBOpHA 32 CLIPOBOl)e-e 3aK0OHA O
3amTUTH otpomada. Hanme, Karmemapuja je, y Ckilaay ca CBOjUM HaJICKHO-
CTHMa, HaJIOXKHUJIa IOMEHYTUM NpeAy3ehnma 1a mpectaHy ca IpakcoM clamba
MOje/IMHAYHO aJPECUPAHUX ITHcaMa, Tped KapTHIla U APYTHX PEKIAMHHUX PUIIOra
CTaBJbCHUX y HOBHHE U YaCOIKCe, KOjUMa je oTporay 00aBelITeH /1a je OCBOjHO
Harpajay Win eKBUBAJICHTHY KOPHUCT, YHja je BPSIHOCT MOTJIa OMTH WJIU 3HaUajHa
nuiau camo cumbonuyHa. [loTpormiauy je monyheHo BuiLe onuja Kako 01 A0Iao
IO ca3Hama O CBOjOj HArpaJau M T0OWO Opoj MOTpakMBamka: MOTao OH J1a IMO30BE
npeMuyM TapudHu 6poj Tenedona, uckopuctu CMC yenyry wnu napopMmanuje
nmobuje oomaHOM TommToM. [loTpornrad je o6aBemTeH 0 MeHN TT0 MUHYTY M MaKCH-
MaJTHOM Tpajamy Teae(OHCKOT M031Ba, alli HUje 3HAO J1a je KOMITaHUja 0T OBOP-
Ha 3a MPOMOIIHjy TIpUCBajajia ofpeheru mpoueHar ox Tporrkosa mo3usa.® Cyn
je (mo3uBajyhu ce Ha oapenly JupexTuBe Koja yTBphyje Aa ce paau o Ja)xHO]
MOHYJIN HArpaJie YKOIUKO Harpaje HeMa, MU YKOIUKO jy je MOTPOoIay Ha HeKH
HauMH MOpPAo IJIATHTH), IPECYINO /1a j€ CBAKO yCIOBJbaBakhe OCBajahe Harpaue,
YaK ¥ YKOJIMKO CE YCIIOB OJJHOCH Ha HE3HATHE TPOIIKOBE (Kao IITO je KYIMOBHHA
MOLITAHCKE Mapke) 3a0pameHo, Te Ce MMa CMaTpaTH arpecCuBHOM, OJHOCHO Ha-
CPTJEHBOM ITOCIIOBHOM TIpakcoM, Oynyhu ma je moTpornad qoBeneH y CUTyaInjy
Jla TOHOCH OJITTyKe KOje HUCY MOTIIYHO palMOHaIHE.

— HacptmbuBa nocjioBHA mpakca y nojeinHuM
HEEeBPOIICKHUM NMPABHUM CHCTEeMHMA

[IpaBHu mapTHKyIapu3aM, KakaB je J0 JOHOIIEHha eBporicke [lupekTuse, mo-
CTOjao Ha MOAPYYjy HAIIeT KOHTHHEHTA, HHje KapaKTaprucao caMo eBpoTIcKe, Beh
u npyre cucteme. [lomenyhemo camo jBa: aycTpaiujcKku U KaHAJICKHU, Ka0 HajMa-
KaHTHH]jE TpUMepe Ap’KaBa y KOjuMa je 0Baj MpoOIeM U3pa3uTo U3PaKeH.

Wy Ayctpanuju je, kao 1 Ha HHBOY EY, 300T IpaBHE CUTYPHOCTHU MOTPO-
mayva OMJI0 HEOTIOIHO YCIIOCTaBJhalke jJAUHCTBEHE perynaTtuBe, oyayhu na je y
Ha OBOM KOHTHHEHTY, JIO JIO JIOHOIIICHka 3aKOHA O 3allTUTH MMoTpomiaya 1. janyapa

92 TIpecyna ox 18. okto6pa 2012., C-428/11, Purely Creative and Othersv Office of Fair Tra-
ding, EU:C:2012:651.

93 Ha mpumep, HeKe IPOMOILIHje Cy Ipeiaraie Kpcrapema MeanteparoM. [la 61 mpuMuin
Ty Harpamy, moTpomray je u3melhy octanor Mopao Ja IiIaTH OCUTypambe, JoJAaTaK 3a J00Hjame
JETHOKPEBETHOT MJIN JIBOKPEBETHA KaOMHA M, TOKOM IyTOBakha, TPOIIKOBH XpaHe u muha, myc
nydke Takce. Jlakie, nBa maposu 6u Mopanu aa miuate 399 ¢yHTH mo ocobu 1a 6u yuecTBoBaNIH
Y TOM KpCTaperby.
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2011. ronure, Ha cHA3W OO0 Yak 900 pa3THINTHX MaTEPHjaTHOIIPABHUX OAPE/I-
01 KaKo Ha HAIIMOHAJTHOM HHUBOY, TAKO ¥ HA HUBOY MOjeTHHAYHUX JP)KABa U Te-
puTopHuja. 3aKOH je T03BOJTHO CBUM MOTPOIIAYNMa Y AyCTpalIHju 1a UMajy UCTa
npasa ¥ CBUM npeny3ehnma na ucnymanajy ucre odbasese, 0e3 003upa y k0joj ce
Jp’KaBH WITH TIOKPajuHN 00aBJba TProBayka mpakca.®* AycTpaliijcKu 3aKOH O
MOTpPOIIaYMMa HarJIalliaBa Jia JIUIE He CME JIa KOPUCTH (PU3NYKY CHITY, UM HEOTPaB-
JIAHO Y3HEMHUPABaLE MU IPUHY/TY, Y BE3H ca HAaOaBKOM HJIK MOT'YhOM HCTIOPYKOM
nobapa unu ycnyra; uiu rmiahameM poOe WilH yCeIlyTa; Ui IPO/ajoM 3eMJBHUILTA
WK yIeNa y 3eMJBHIINTY, OHOCHO miahamem KamMaTe Ha 3eMibuiITe.%

Y kaHa/ICKOM paBy HUBO 3aILTUTE MOTPOLIAYA j€ 3HATHO HUKHU. ATPECHBHO
1 HEyOOHYajeHo peKIaMuparke je T03BOJbeHO mo ceomn.®® He mocroje peneparau
MPONUCH KOjuMa ce 3a0pamyje BpILECHE MPUTHCKA Y TOCIOBHO] MPAKCH. 3aKOHH
TOjeAMHUX TIPOBUHITH]A CAIPKE Open0e KOjuMa ce 3a0pamy]je BPIICHe MPUTUCKA
Ja Ou ce HaTepao MOTPOIIAy Ja MOTHHILE YTOBOP MIIU A2 Ja IJIaTH CBOje HEeU3-
MUpeHe ayrose. HecaBecHo moHalame ce caMo y HeKHM 3aKOHOJIAaBHUM UHCTPY-
MEHTHUMa [TOKpajuHa WM TEPUTOPHUja cMaTpa HenmomTeHnM. Hu oOnyajuo Hu caBe-
3HO TIPABO HE caaprke oapeade Koje 3adpamyjy y3HeMUpyjyhe KOHKYPEHTCKO I10-
Hamame. Y bpuranckoj KonymOuju cHaOzneBame noTpoaya HexeJbeHOM pPoOoM
WJIH yclyrama MpeJicTaB/ba HeCaBECHO MoHaIame. [IpuToM ce moji HeKeJhbeHOM
poboM uiK ycimyrama cMaTpajy poda Hii yeiIyre Koje ce UCIopydyjy MOTpolIaqy
KOjU X HHUjE 3aXTeBa0, OCUM pola MIIH YCIIyTa Koje Ce UCIOpyUyjy TOTPOIIavy
KOJH j€ 3Ha0 WJIH je TpeOao 3HATH Jia Cy HAMEH-EHE 3a UCTIOPYKY APYToj 0CoOH, Kao
1 poba MK yciiyTa 3a Koje mobaBsbad HHje 3aXTeBao miahame.®’

HACPTJBMBA TTOCJIOBHA TTPAKCA Y CPIICKOM ITPABY

Ycras Cpouje je wranom 90. moce6HO 00aBe3ao 3aKOHOIABIA J1a 00e30eau
YCJIOBE 3a 3alITUTY MOTPOIIaYa O] HEYaCHUX pajbi Ha TpxKumTy.% | Hacptipu-
Ba TOCJIOBHA TTpakca’ (aggressive commercial practices) je y Cpouju perynucana

%4 Onupauje o oBome: Gail Pearson: Current Issues for Consumer Protection Law in Austra-
lia, y Claudia Lima Marques — Dan Wei (ypennuk): Consumer Law and Socioeconomic Develop-
ment. Springer International Publishing, 2017. 199-208.

65 3akon 0 nmorpomaunma Ayctpainuje, naparpad 50. https:/consumer.gov.au/australian-
consumer-law/legislation

% Supreme Court of Nova Scotia in Maritime Travel Inc v Go Travel Direct. Com Inc, 2008,
NSSC, 163, 66 CPR (4th) 61 margin no 57

7 Business Practices and Consumer Protection Act, (SBC 2004] CHAPTER 2, Victoria,
British Columbia, Canada, division 3, article 11

%8V HaBe/IcHOM 4JIaHy HajBUIIET MIPABHOT aKTa HaBojau ce ciezehe: Peny6nuka CpOuja
WTUTH noTpoiayde. [ToceOHO cy 3abpamene paame yCMepeHe POTHB 3ApaBiba, 0€30eTHOCTH U
MPUBATHOCTH MOTPOIIAYa, KA0 M CBE HEYaCHE padme Ha TPKUMITY. — YctaB PemyOnuke Cpbuje,
“Cnyx6enu rnmacauk PC*, 6p. 98/2006
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3aKOHOM O 3aIITHTH MOTpolraya. HamomeHnyo cam ia je HacpT/bUBA, OJTHOCHO
arpecHBHA MOCJIOBHA ITPaKca BUJ] HEMOIITEHE MOCIOBHE IMPAKCe U Y CBAKOM CITy-
4ajy je MO’KeMO ITOJIBECTH IO KaTeroprjy HEJaCHUX padmi Ha TpKUITY. [Ipe
JIOHOIIICHa TIOCEOHMX 3aKOH O 3alITUTH MOTPoIaya y HallleM [paBy, Ha IPaBHE
MOCJIOBE KOjU Cy 3aKJBYUYCHH y3 HACPTIHHBY TOCIIOBHY TIPAKCy jeJIHE OJ] CTpaHa,
pUMEHHBAHE CY, TIPE CBera, oApeade 3akoHa 0 00IUralMOHIM OTHOCUMA®, Koje
ce OJIHOCE Ha OCHOBHA Hayella, Kao ¥ OHEe KOje TOBOPE O KOHCEKBEHIIAMa 3aKJby-
YUBaka yrOBOpa Y3 MaHY BOJbE je[HE O]l CTPaHA, 3aKJbYYHO Ca YJIAHOBUMA KOjH
TOBOpE O YCJIOBHMa ITOHUIIITaBamkha yroBopa y HamreM mpasy. Tek 2002. roguHe y
HAIlIeM ITPaBHOM CHUCTEMY 3allITHTa MOTPOIllaya OuBa peryircana NoceOHNM 3a-
koHOM’? KOjU, HAPABHO, HE MCKJBYyUYje YIIOPEIHO MO3MBaKE MOTPOIIaYa U Ha
oapende 300, HanpoTuB. 3a paznuky on oapenada 300, unju je poxyc Ha HU-
NITABOCTH MPABHUX TTOCIIOBA KOJH CY, Y KOHTEKCTY HACPTI/HHBE TIOCIOBHE TIPaKce,
CKJIOTJBCHH Y3 MaHy BOJbE MOTpOIIaya (MU y3 MOTIYHO OJICYCTBO BOJbE), Ujla-
uoH 31111 xoju ce omHOCE HA O0Baj TTPOOIEM Y KOHATHUIIN UMAjy TIEHATTHU Kapak-
Tep y3 HaIJIallIeHH UMIIePaTHB 3alITUTE MOTpolIaya.

[IpBu 3akon o 3amtuTH otrporayda (33I1) y Hamoj 3emMspn goHET je 2002.
roauHe, kao 3akoH Casesne PenyOnuke Jyrocnasuje (Ci. siuct CPJ, 2002). V memy
HacpTJpMBA MIOCIIOBHA TIpakca HHje yBeIeHa Kao KaTeropyja, HUTH Cy OMJIN HaBe-
JICHU BUJIOBU TAKBOT' MIOHAIIaka. 3aKoHOaBall je, melyTuM 3abpamuBao onpehe-
Ha MOCTYTIamka Koja JaHac MOJBOAMMO MO HaBeJIeH BHJ pakce. [Ipumepa pany,
y unany 11, ctaB 1. Tauka qpyra HaBOIU ce Ja je 3a0parmeHa TUCKPUMIHAII]A TI0-
Tpolaya ,,ycIoBJbaBakeM MPOJIaje TPOU3BOIA HIIH MPYIKamka yCIyra 3a IpoJiajy
JIPYTUX TMPOM3BOJIA U TIPYKake NPYrux yciyra®, Ipyru 3akoH o 3alITUTH TOTPO-
mraga Penyommke Cpouje moner je 2005. roqune.”! Hu y 0BOM ITpaBHOM IIPOIIHCY
HE HAWJIA3UMO Ha 3a0paHy HACPTILUBE IPAKCE KA0 TEHEPHYKOT [0jMa, alld 3aKOHO-
JlaBarl je yYMHIO KOpak JaJbe y CAHKITMOHHCAyY 1T0jaBa Koje JaHac KBaTU(PUKY-
jeM Kao TakBO MOoCTyname. Tako je, y wiany 28. MOMEHYTOT 3aKOHa, HarJIallIeHO
Jia je I03BOJbeHA TIOHY/Ia TIPOU3BO/Ia M yCIyTa NOTPOIIavyy U3BaH MOCIOBHUX
MPOCTOpPHUja MPOABIIA U IaBAOIa YCIIyTa, TyTEM KaTaJiora, IPe3eHTaIjoM y30pKa
WITH MOJIeJa, TIOKa3UBakbEM IIPOU3BOJIa PaIi 00aBEIlITaBaka O FheTOBUM CBOjCTBH-
Ma, IOHYIOM TIPOM3BO/Ia U YCIyTa SJICKTPOHCKUM CPEICTBUMA U HA IPYTH HAYHH
KOJUM ce TIPOM3BOJI WIIH YCIIyTe HYJIe Ha aJJpecH MoTpoiiaya, ajii caMmo YKOIUKO
MOCTOjU KEroBa MpeTxoHa cariaacHocT. Jlasbe, npema 4wiany 36, craB 2 UCTOT
MIPaBHOT TIPOITFICA, TPETXOAHA CarIaCHOCT MOTpoIrava je conditio sine qua non
3a U3BpILIaBame JoAaTHE yCiIyre, MOpe] OCHOBHE, Koja je Beh JoroBopeHa.

% 3aKoH 0 06JIUTalHOHUM OJIHOCHMA, ,,CitykOenu iuct COPI“, 6poj 29/78, 39/85, 45/89 —
YC, 57/89, ,,Cn. muct CPJ*, 6p. 31/93, 22/99 — npyru nponuc, 23/99 — ucnpaska, 35/99 — npyru
nponuc, 44/99 — npyru nponuc, ,,Cnyx6enu rimacauk PC”, 6poj 18/20

70 3akoH 0 3amtuTH norpomiaya, Ci. auct CPJ, 37/2002

71 3akoH o 3amtuTy norpomaya, Ci. rmacauk PC, 79/05 u3 2005.
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2005. roguue EBporickn mapiaamenT u Caset EY monoce J[upekTuBy o He-
HOIITEHOj MocI0BHOj pakcu’?. Ca nonouremeM Jupektuse EY o HemomTeHoj
MOCJIOBHO] TIPaKkcu’?, y 00JIaCTH 3aIITHTE TIOTPOIIIaYa Cy Ce 3a CPIICKOT 3aKOHO/IaB-
1a cTekJie HoBe okoiaHocTh. CpOuja, Kao KaHAKnaT 3a uiaancTBo y EY, nma u ¢op-
MaJHy 00aBe3y XapMOHHM3aIIHje CBOT TIpaBa ca eBPOIICKUM ITPAaBHUM ITPOMTHCHMA.
Tpehu 3akoH o 3amtuTH norpornada Peny6onuke Cp6uje nouet je 2010.7* OH je y
yjnaHoBUMa 24 (KOjuM Cy yTBpheHH 1mojaM HacpTIEHUBE TIOCTIOBHE TIPAKCE U KPUTE-
PHjyMH Ha OCHOBY KOjUX CE€ OHa JIeTeKTYyje) U 25 (KOjuM Cy yTBpheHu o0aunu
MTOCITOBaha KOJH CE€ CMAaTpajy HaCPT/FUBOM TIOCJIOBHOM IIPAKCOM), Y TIPOIIECY HC-
nymaBama ycioBa u3 [lornasiba 28 nperosopa o npuctynamy Cpouje EBporickoj
Vuuju (TTormasibe 28 — 3amTuTa MOTpoOIIaya M 3aIITHTA 3PaBiba),” JOCIOBHO
npey3eo oapende eBporncke {UpEeKTHBE O HEMOMITEHO] MOCIOBHO) Mpakcu’® y no-
MeHY arpecuBHe MOCJIOBHE Mpakce. JeanHa pa3innka u3mel)y HopMaTHBHOT periie-
mha u3 3akoHa u3 2010. u perynaruse 3aKoHa 0 3alITHTH noTpoiiaya u3 2014, kao
1 Bakeher 3aKoHa 0 3aIITHTH MOTPOIIaYa’® (JIOHETOT MPOIIIJIE TOAUHE) je€ TEPMUHO-
noke npupoae. Hanme, ono mro ce y JupexTuBy Ha3uBa ,,arpeCUBHOM TTOCIIOB-
HOM TIpakcoM*, y HameM 3akoHy 13 2010. Ha3uBaHO je ,,HaCPTIBUBUM ITOCIIOBAHEM
a 'y 3akoHuMa u3 2014. u 2021. — HacpTIEUBOM MOCIOBHOM INpakcoM. [loctynuu
KOju ce MOTy KBaJau(UKOBATH Kao HacPTJbHBA MTOCIIOBHA TTpaKca 3a0pameHu Cy
CPIICKMM 3aKOHUMa O 3amTHTU notpomrada u3 2014 u 20217°. OBa aBa mpaBHa
TIPOIIHCA CaapKe TIPEy3eTe onpende 0 arpeCuBHOj (HaCPTIHUBO]) TTOCIOBHO] ITpaK-
cu u3 eBporicke JIupeKTUBE 0 HEMOIITEHO) MOCI0BHO] mpakcu.’? Hauwu caHkino-
HHUCarba arpecuBHE MpaKkce Ha TPXKUINTY, Ka0 U TUMEH3NOHUPAHh-€ BUCHHE Ka3HH,
0 IPUPOAU CTBApH, HALIMOHATHA 3aKOHOJABCTBA PErYJIMIIY CAMOCTAIHO, ¢ 003H-
pOM Ha 1oOpe MoCIoBHE 00MYaje Ha KOHKPETHOM TPXKHUINTY, Ka0 ¥ Ha IpoceyaH
€KOHOMCKH TOTEeHIIMjaJl TpProBala u npyskajana yciyra Ha HCTOM.

IIpema Baxxehem 3311, moHaImame Tpropama HWiId MPyKaora ycIryra KOjuM
ce KpIlu 3a0paHa HaCPTJbUBE MOCIOBHE MIPAKCEe cMaTpa ce MPEKPIIajeM 3a KOjH

72 Directive 2005/29/EC of the European Parliament and of the Council of 11 May 2005

73 Directive 2005/29/EC of the European Parliament and of the Council of 11 May 2005

74 3akoH o0 3amtuTu norpomrada, Ci. rmacauk PC, 73/10

75 3amTHTa CKOHOMCKHX HHTEpeca MoTpoliaya, HHPOPMHUCAHE 1 eyKal[ija MoTpoIIaya, Kao
U e(hMKaCHA 3aLITUTA FbUXOBHX HHTEPECa YNHE OCHOB TOJIUTHKE 3aIITHTE OTpoInada y EBporickoj
yHauju. OBO je moapydje jaBHOT HHTepeca U y (GyHKIIM]H je KBAINTETa )KUBOTa CBUX rpahana. EBpor-
cka Crpareruja monutrke 3amtute norpomrada 2007/2013 yrephyje 3apaBcTBeHe U 0e30e1HOCHE
CTaH/ap/ie 3a I0jeANHE TPOU3BO/IC, PETYIIHIIEC 3ALITHTY O/ IPOTHB3aKOHHTE TPrOBHHE, YCIIOCTABIba
IJIaH HHPOPMUCaka OTpoIIaya 0 BUXOBHM MpaBuMa. — https://eupregovori.bos.rs/

76 Directive 2005/29/EC of the European Parliament and of the Council of 11 May 2005

77 3akoH 0 3amTuTH norpomadva, Ci. rmacauk PC, 62/2014

78 3akoH 0 3amTuTH norpomiaya, Ciyxoenu rnacHuk Pernryonuke Cpouje, 6p. 88/2021

79 3aKkoH 0 3amTuTH norpomuiaya, CiyxoeHu rnacauk Penyonuke Cpouje, 6p. 88/2021

80 Directive 2005/29/EC of the European Parliament and of the Council of 11 May 2005
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ce tmaha xasma o 300.000 1o 2.000.000 munapa.?! V ckmamy ca onpemdama 3akoHa
0 OOJIMTAIMOHUM OJTHOCHMMA, 3aKJbYyYMBAKE YTOBOPA Y3 MIPETHY jeAHOj O ABEjY
YTOBOPHUX CTpaHa YMHH IIPABHU 1TOCA0 PYIIJEUBHM (jep je h3jaBa BOJbE TE CTpa-
HE MaHJbHBA),®? a yKOJIMKO je PUMEbeHa HerocpeaHa Gu3nuKa IpruHyaa aa ou
KOHTPAaKT OMO CKJIOIJBEH, CMaTpa ce Ja je yroBOp arcoIyTHO HUIITAB, jep BOJba
32 BbETOBUM 3aKJbyUCHEM HUjE HU MOCTOjasia. YKOJIHUKO je MOTPOIay TPIIEO MTETY
300T HECAaBECHOT MOCTyTama TPro.iia, mpema oapexdama 300 6u nmao mpaBo
Ja Tpaky ¥ HakHay mrete.®’ Jlakie, Hale mpaBo oMoryhasa jia ce HacpTJbUBa
MOCJIOBHA TIpaKca CAaHKIIMOHUIIE KaKo Y IOMEHY jaBHOT TIpaBa, TaKo U rpahaHckor
npaBa, Py YeMy HarjiaTa Ka3He Kojy npensul)a 3aKoH o 3allITUTH TOTPOIIAYa |
HaKHaJa MTeTe Ha OCHOBY OMIITHX onpenada 3akoHa 0 0OJUTaITHOHUM OTHOCH-
Ma MOTY UMaTH KyYMYJIATHBHO JISjCTBO — y3ajaMHO c€ He UCKJbyuyjy. Mako of-
pende 33[1-a mpUBUAHO IITUTE CaMO MOTPOIITaYe, OHE HETBOCMHUCIICHO TIOTOY]Y
Y CaBECHUM TProBIMMa, OTHOCHO TIpy»KaoluMa yciyra, Oynyhu 1a BsuXoBU KOH-
KyPEHTH, KOjU Ce€ CIIy’)Ke arpeCUBHUM MeTofaMa, OMBajy CaHKIIOHHCAHH 300T
TaKBOT TIOHAIIaka, YNME C€ YCIIOCTaBJba PABHOTEKA HA TPKUIITY U aPUPMHUILIES
HAYell0 CABECHOCTH U TMOIITEHa y 3aCHUBAY OOJUTAIMOHUX OJTHOCA H OCTBApPH-
Bamy IpaBa 1 00aBe3a 13 TUX OJHOCA.

HACPTJBUBA TIOCJIOBHA ITPAKCA V CPIICKOJ
ITPABHOJ 1 ITOCJIOBHOJ ITPAKCU

V cprickoj paBHOj paKcu rOTOBO Ja HeMa Ipecyaa Koje ce 0OJHOCE Ha Ha-
CPTJBUBY IOCIIOBHY IIPAKCy, HaKO CE OBaj MHCTHTYT HE MOXKE BHIIE CMaTpPaTH
HOBUM y HamieM paBy. [laxxiy HaMm puBiIa4n jeHa npecyaa BpxoBHor kacamu-
OHOT CyJia KOja c€ Ha OBaj OOJIMK TMOHAIIakha Ha TPXKHUIITY OCBphe NMILTAIIUTHO,
aJu y 1B0j HauJIa3UMO Ha OZITOBOP J1a JIU CyCKa ITpaKca CMaTpa Ja je 3aKOHO/ABall,
NPUWIMKOM Ae(UHHCamha 00JIMKA HACPT/HHBE TIOCIOBHE IIPAaKCe eHYMEPaTHBHOM
METOJIOM 3ay3€0 ,,numerus clausus® npucTyn, oHOCHO, [ia JIu Cy oapeade uaaHa

81 I6éunem, unan 187, cras 1, Tauka 4

82 IIpema unany 60 3akoHa 0 0GJMIALMOHUM OJHOCHMA, aKO j€ yTOBOPHA CTPaHa MM HEKO
Tpehu HepoMy I TeHOM IPETHOM H3a3Bao OIPAB/AaHU CTPaxX KOJ APYyre CTPaHe TaKo 1a je oBa 300r
TOora 3aKJby4HJiIa yroBOp, Apyra CTpaHa MOXKe TPaXXHTH Jia ce yroBop noHumTH. [Iputom ce ctpax
cMarpa OIpaBIaHUM aKoO C€ M3 OKOJHOCTH BHJU Ja je 030MJBHOM OIIaCHOLINY YI'POXKEH KHUBOT,
TEJIO U JIPYro 3HAa4ajHO 0OpO yroBopHe cTpaHe mwiH Tpeher nuna — 3akoH 0 00IHTalliOHUM OJI-
HOcuMa, ,,Ciryx0enu siuct COPJI, 6poj 29/78, 39/85, 45/89 — YC, 57/89, “Cn. muct CPJ “, 6p. 31/93,
22/99 — npyru nponuc, 23/99 — ucnpaska, 35/99 —npyru npomnuc, 44/99 —npyru npormuc, “Ciuy-
skO0enu rnacHuk PC”, 6poj 18/20

8V ynany 154 3akoHa 0 0OIMTalMOHUM OJHOCHMA (KOjUM Cy JAe(UHUCAHE OCHOBH OJIT0-
BOPHOCTH 3a HAKHAAY LITETE) HATJALICHO je J1a je OHAj KO IPYyroMe Mpoy3poKyje MITETy AyKaH
Jla je HaKHa/I1, YKOJIHMKO He JIOKaXe J1a je LITeTa HacTajla 0e3 leroBe KpUBHUIe
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22 33I1-a qucno3uTUBHE Mpupoae? YKOIUKo Ou To OMO cirydaj, onpeleHa mocry-
nama, Koja HUCY HaBeJCHA y 3aKOHY Kao OOJMK HACPTJbHUBE MOCIOBHE MpaKce,
om0 6u Moryhe TpeTupaTn Ha Taj HAYMH, y CIIY4Yajy Ja TH IMOCTYIIIN HapyIa-
Bajy WJIH IIpeTe Ja Hapylie cio0oay n30opa Uiu MOHALIakhe TPOCEYHOT MOTPO-
ada y Be3M ca onpeh)eHnM mpon3BOJOM M TaKO HABOJE WIIM TIPETE Ja HaBEIy
HOTpoIIaya a JOHECe EKOHOMCKY OIYKY KOjy MHaue He Ou 10Heo.%* BpxoBHH
KacaIlMoHM Cy/JI je mpecymoM ox 15.07.2020%% yBpauo 1a ce oOmuiumMa HacpTIbu-
BE [TOCJIOBHE MTPAKCe UMajy CMaTpaTH CaMO OHU MOCTYTIIH KOja 3aKOH O 3alTUTH
MOTpOIIa4a HaBOAM Kao HemomymTeHe. HanMe, y TOMeHyTOj Mpecy iy ce HaBOAH
Jla je Ty>KuJba Tyxuia npenysehe ,,Oyrypa moyc” JIOO u3 beorpana 30or Tora
IITO jOj je TOMEHYTa KOMITaH}ja 0TKa3aja yroBop o pany. [lo moHormema pemema
0 0TKa3y yroBopa o paay JOLLIO je, IpeMa HaBOANMA 3aCTyITHHKA TY>KEHOT, 300T
YUHUbCHE TIOBpEe pamHe obaBe3e 3 wiana 134. ctas 1. u 2. y Be3u unana 132.
ctaB 1. Tauka 3. IIpaBunHuKa 0 pajxy TyXEHOTI, a y Be3u ca wiaHoM 20. cTtaB 2.
Tauka 1. m 2. YroBopa o pamy, jep je Ty)KHujba yIHHUJIA TTOBPEIy pagHe o0aBe3e
n3 wiana 179. cras 1. Tauka 2. 3akoHa o pany. Hanme, Tyxuspa, y KHOCKY Y KOM
j€ pamuia, HHje CIPOBOIMIIA ,,aAKTUBHY TIPOJAJHY TOJIUTHKY " y OJHOCY Ha IPO-
Jajy YoKoyaauna ,,Jaga“ u ynaspaua, Ha YeMy je HHCUCTHPAO HEH M0CI0aBal.
AKTHBHa TIpO/iajHA TIOJIUTHKA, TPeMa HaJOTy AUPEKTOpa Ty KEHOT, Tpebaia ce
cacTojatu y o0aBe3u mpojaBana aa ce Kynuuma oopahajy peunma: ,,ia Jin xKenu-
Te 1ma mpobare, KyImuTe YOKOIAAUuIy ,,Jada opamx", mpou3Bo je Ha aKIHjH .
Tyxuspa je y cBojoj Ty:x0u Tpehem ocnoBHOM cyny y beorpany TBpauna na Hu-
j€ KpHBa 3a TTOBPEy paaHe 00aBe3e Koja joj ce CTaBJba Ha TEPET, jep 3aIOCICHU
HUCY Ty>KHH J1a IPeIy3uMajy paJmbe YMjuM ON U3BPIICHEM YUHMHUIIN IPEKPLIa].
,»AKTHBHA IPOIajHa TIOJIUTHKA™ je y TYKOM OKapaKTeprcaHa Kao IoBpena oape-
naba o 3a0paHu HACPTJBHMBE MpaKce, NpeaBUl)eHuX 3aKOHOM O 3aIUTUTH MOTPO-
Iava, ca YiMMe Cy Ce CIIOKUIN U HIKECTEIeH! CymoBm.50

BpxoBHU KacallMOHU CyJ je CTa0 Ha CTAHOBHILTE JIa CE OBAKBa apryMeHTa-
[IMja He MOXKe TIPUXBATHTH, Oyayhu a cy ogpendama 3aKkoHa O 3aIITHTH IOTPO-
nraya MpoIucaHu Ccly4ajeBu HaCPT/bUBE MOCIOBHE MPAaKce, OJHOCHO, OOJIHIIH
MOCTIOBHE TTPaKce KOjU C€ CMaTpajy HaCPTJHUBOM ITOCIOBHOM ITPAKCOM, a ,,aKTHB-
Ha MPOjAajHa MOJUTHUKA™ HA HAYMH Ha KOjH jy je JeUHHUCA0 Ty KEHHU, HE MOXKE
OMTH TIOJBEICHA HU O] jeJlaH IIPOITHCAHN O00JIMK HACPT/FHBE MTOCIOBHE TTIpaKce.
[Ipema MunbEwY ayTopa, OBaj CTAB je ucrpasaH, Oyayhu 1a je3nyKo TyMaueme
onpende winana 22 33I1-a He ymryhyje Ha TO 1a ce pagu O AUCTIO3UTUBHO] HOPMHU.
Yunu ce, MmehyTum, 1a je NpuiIuKkoM aeuHucama npecyae, BpxoBHN KacallnoHU
CyII TIPOITYCTHO Jia HaBeIe jOIII jeTaH JBa BaXkHA apryMeHTa. Hamme, cBU oOmHIu

84V cmucny uinana 21, cras 1 3akoHa 0 3aIITHTH MOTPOIIAYA

85 Bpxosuu Kacarmonu cyx Peny6iuke Cp6uje, Pes2 3820/2019 ox 17.07.2020.

86 Bumeru npecyny Tpeher ocuoBHO cyna y Beorpany I11 952/15 ox 20.04.2018. roguse u
npecyny Anenanuonor cyzaa y beorpamy Ikl 591/19 ox 01.03.2019. rogune
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HACPTJbHBE MocIoBHE mpakce mpema 331187 mpencraBibajy Ipekpiaj, KaKmbUB
usxocom oz 300.000,00 o 2.000.000,00 nuHapa. 3akoH o mpekpinajuma,’® ¢ mpy-
re cTpaHe, Kao jeHO OJ] OCHOBHUX Havela, HaBou Haveno jeranurera (Nullum
delictum sine lege, nulla poena sine lege) — ,,HUKO HEe MOXe OUTH KaXKHECH 3a
MIPEKPINaj, HUTH Ce peMa leMy MOTY IPUMEHHUTH JAPYyTe MPEKpIlajHe CAHKIH]e,
aKo TO JISJIO MPE HETO IITO je OUII0 U3BPIICHO HUje OMIIO 3aKOHOM, UJTH Ha 3aKOHY
3aCHOBaHOM IPOMHKCY MpenBrl)eHO Kao MpeKpiIaj U 3a KOje 3aKOHOM HIIH IPYTHUM
Ha 3aKOHY 3aCHOBAHOM ITPOMHKCY HHjE MPOMHUCAHO KOjOM BPCTOM M BUCHHOM CaHK-
[Mje YYUHUJIAIl TPeKpiiaja Moxe OuTH KaxmeH. OBO je joIIl jeiaH pasJior y npu-
JIOT Te3€ J1a C€ HACPTIHUBOM IMOCIOBHOM IPAKCOM MOTY CMaTpaTh camo OOJIUIN
MOHAIIamba KOjH Cy U3PHIHUTO 3a0pameHu oapeadaMa 3akoHa O 3allITUTH TTOTPO-
mada. J[pyru apryMeHT (Koju je Ha Tpary CTaHOBHIIITA KOj€ je 3ay3e0 CY), OTHO-
CH C€ Ha OKOJTHOCT Jja MPUHIIHI ,,MaKCHMaJIHe XapMOHH3aIrje" Koju ymyhyje
HaIMOHAJIHA 3aKOHOJABCTBA Ha JOCIOBHO Tpey3uMame TekcTa JlupekTuse o
HETIONITEHO] MTOCIOBHO] TTPAKCH HE OCTaBJba IPOCTOP 32 EKCTEH3UBHO TYMaUeHe
onpenada npeysetux y 3I1I1-y.

C mpaBOM ce MOXe MOCTABUTH MUTAKE 3aIITO TOJUKO MaJIO CYJICKE MpaKce
MOCTOjH Y OBOj 00JIACTH, C 003UPOM J1a je joul 3aKOH O 3alITHTH MOTPOIIada 13
2010, mpey3eBiu oapende eBporcke JupekTrBe, 3a0paHuo OOJIMKE MOHAIIAkhA
KOjU ce MOT'Y TIOIBECTH TI0]] T10jaM HacpT/bHUBE NMOCIOBHE npakce? Jla in je y Ha-
110j 3¢MJbH HMBO 3alITHTE MOTpOIIaYya MOJUTHYT HA TOJIMKO BUCOKY JIGCTBHUILY,
Jla He MoCTOoju nmoTpeda 3a mpuberaBambeM MEXaHU3MHUMA 3alITUTE Te(PUHUCAHUM
MMOMEHYTUM TPABHUM IIPOIHUCOM, Al U 3aKOHOM O OOJUTAaIlHOHUM OJTHOCHMA,
WJIU j€ HUBO HH(QOPMHUCAHOCTH CTAHOBHUIIITBA O 3a0pareHOCTH HACPTIBUBE T10-
CJIOBHE TIpaKce M3pa3uTo Hu3ak? Jla OuMX oAroBOpHO HA OBO MHUTAMkE MPHOETA0
caM aHKeTHpamy JaBHOT MIbEHa IMyTeM cepBuca ,,Google forms®.

UctpaxuBamy je mpuctynuio 4294 mynonetaux rpalana Penyomuke Cpou-
jey mepuony ox 28.03. 1o 4.04. 2022. roquHe. AHKeTa je CIIpOBe/ieHa M0 CHCTEMY
ciydajHor y3opka. J[Be okoimHOCTH ynyhyjy Ha TO 1a OHa HEIBOCMHUCIIEHO YKa-
3yje Ha mpobJieMe U TpeHA0Be y 0Boj obnacTH. [IpBa je n3y3eTHO BETMKH Y30paKk
Ha KOME je HCTPakKUBab-e CIIPOBEICHO (IT0 CBOj MPUIIMLIM — HajBehH y30pak ucTpa-
JKUBaa CIPOBENICHOT MPEKO MHTEPHET aJIaTKH Y 00JacTH APYIITBEHUX HAyKa Y
HAIIIOj 3eMJbH), a IPYTa je YMHEHUIA Ja CY CE OJCTYMama Yy BPEIHOCTUMA Y TOKY
LEJIOT TIOCTYIIKa aHKETUPamba KpeTaa Ha HUBoy pasnuke 10 3%. [Ipumepa paay,
aKo je 3aKJbYUYHO Ca NMPBUX CTOTUHY UCITUTaHHUKA BUX 75,4% Ha KOHKPETHO IH-
Tamke OATOBOPIIIO HETATHBHO, CBE BPEME Tpajama MpoIieca Taj MpomnopIrja Huje
nagana ucnon 72,4%, uutu je 6mna Beha on 78,4%. YIUTHUK je KOHIIUTTHPAH
TaKo J1a je Y YBOAY IOCTaBJbEHO MUTakE NCIUTAHUIINMA J]a JTH UM j€ TIO3HATO

87 3aKkOH 0 3aIITHTH MOTpoLIaya, yian 187, cras 1, Tauka 4.
88 3akoH 0 mpexpiuajuma, uiat 3, ,,Cinyx6enu riacauk PC*, 6p. 65/2013, 13/2016, 98/2016
—ominyka YC, 91/2019 u np. 3akon
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KOjY Cce TOCTYIIIN Y HallleM MPaBy CMaTpajy HaCPTIHUBOM MOCIOBHOM IPAKCOM.
Cnenehe nutame rimacuio je: ,,J1a JId ¢y BaM no3Hata Bamma npaBa y ciyyajy fa Hax
BaMma TProBall WM JaBaliall yciIyre YIpaKmbaBa HaCPTIBUBY TIOCIOBHY TIpakcy?*.
WuTennuja Tpeher murama (Koje ce, y3 mpBa J1Ba, MOJKE CMaTpaTy yBOAHUM), Ouiia
j€ Ia ce yCTaHOBH y KOJUKO] MEPH MOTPOIIAYH ITOCEAY]Y 3HAKE U OTyTHOCT Ja
3amTHTE cBoja rmpasa. OHO je TIIacuIo: ,,Jia JIM CTe HeKaia MOCETHYJIN 3a TapHHUY-
HHUM WA TPEKPIIajHUM TOCTYIIKOM V CIIy4ajy Ja CTe€ OWIIH KPTBa HACPTIEUBE
nocyoBHe npakce? ONroBopH Ha TPH NPBa, OCHOBHA MUTAaba, CY, Ca CTAHOBHILITA
YCTaBHOT M 3aKOHCKOT MMIIEpaTHBa 3aIITUTE MOTpoIava — 3adpurmanajyhn. Ce-
ra 11,2% (479-opo) ncnuranuka ce u3jaCHUIIO Ja 3Ha KOjU Ce MOCTYIIIH Y HaIIeM
MpaBy CMaTpajy HaCPTJHBUBOM ITOCIOBHOM TIpakcoMm, 52,1% (2221) ce onpenenniio
3a OTOBOP Ja M0 HA3MBY MOXKE J1a MPETIIOCTABH HA IITA CE€ Taj TEPMUH OJHOCH
(oBa ommHja je momara 3aTo Aa Hac He Ou Haralame, 3aCHOBAHO Ha €TUMOJIOTH]H,
JIOBEJIO 10 UCKPUBJBEHOT 3aKJby4Ka O 0BOj TeMH), a yak 36,7% (1565) je nzadbpaio
OIIIMjy JIa HE 3HA IITa je TO HACPTIJhbHBA MOCJIOBHA Mpakca. [locineanyano, y Tom
JIyXYy je TeKJIO u3jallbaBambe U M0 MUTamky Koje ce OAHOCHIIO Ha TO Aa JIH CY TO0-
TpOIIauu YMO3HATH Ca CBOJUM IpaBUMa Yy CIy4ajy Ja HaJl ’bUMa TProBall uiu
JaBajall yciuyre ylpaxmbaBa HaCpTJbUBY NOCIoBHY mpakcy? Yak 79,3% (3377)
YYECHHKA Y aHKETH Ce M3jJaCHUJIO Jla He 3Ha Koja IpaBa MoTpolnada KOHCEKBEHTHO
pou3iase u3 ,,HaCPTJbUBOT MOHAIaka™ TProBla, OAHOCHO MPyKaola yciyra, a
wux 20,7% (884) pexio je ma cy UM BUXOBA MPaBa y OBAKBUM CIIy4ajeBUMa I10-
3HaTa. Y CKJaly ca OBHM, OAroBop Ha Tpehe nmurame 610 je — ouekuBan. CaMo
cumbormuanX 3,2% (137) ncnutanrnka oAroBOpUIIO je ahupPMATHBHO HA UTAHE
Ja U Cy HeKaJa MOCETHYJH 3a MapHUYHUM WUIIU MPEKPLUIajHUM HOCTYIIKOM Y
ciydajy Aa cy Ouim KpTBa HaCcPTIbMBE IOCIOBHE Tpakce, HacmpaM dak 96,8%
(4119) oHUX KOjH Cy OATOBOPUIIM HETaTUBHO. Je1aH yUeCHHUK Yy aHKETH Y KOMEHTa-
py 9ak TBpam cienche: ,,HoBUM 3aKOHOM O 3aIITUTH TOTPOIITAaYa HUCMO 3amITrhe-
HU OJ1 HACPTJBHBE MOCIOBHE Mpakce. Jou je rope®. OBakaB Cya, Ka0 M U3Pa3UTO
BeMHCKM OJITOBOPY Ha MPETXOHA TPH MUTAA, BUIIIE TOBOPE O, OUUTIICHO, Be-
huHckoMm yTuCKy rpaljaHa a He MOCTOje aAeKBaTHU MEXaHHU3MHU 3aIUTHTE O]
HACPTJBHBE MOCJIOBHE MPAKCE, HETO MITO TOBOPE O CAMOM 3aKOHY.

Jaspu TOK aHKETe yKa3ao je Ha TO Ja MH(OPMATUBHU AeDUIUT KOjU CE UC-
Ka3a0 Yy OJIHOCY Ha MOCTOjarhe CBECTH KO TIOTPOIIIavya O TOME IITa je HACPT/hHBA
MOCJIOBHA MIPaKca U Koja Cy BHXO0Ba MpaBa y Cly4ajy U3JI0KEHOCTH TaKBOM I10-
CTyTamy HHje MOCIENIa HAPOUUTE CABECHOCTH TProBalia Ha TPXKUIITY HaIle
3eMJbe, HanpoTuB. OATrOBOPY Ha MUTAKkA KOja Cy cleJuiIa yKa3allu cy Aa ce Be-
huna rpahana cyoumnsa ca HEKUM OJ BUJIOBA arpeCHBHE KOMEPIIHjaTHE TTpaKce.
To ce, mpe cBera, OHOCH Ha TPU OOJIMKa MOHAMIAkha, KOjIMa je HeIOCPEIHO
cBenouno Hajsehm Opoj aHKeTHpaHUX MOTPOIIIaYa.

Hajsehu npornenat ucnuranuka, o 4ak 75% (3195) uzpaswuo je HerogoBame
300r TOTa ITITO Cy UM C€ TTPOIABITH, OTHOCHO TIPY>KaO0IIH YCIyTa, KopucTehu Tenedon
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WA €IEKTPOHCKA CPEICTBA KOMYHHUKAIIH]e BAMIECTPYKO oOpahain, mpoTHBHO
BUXO0BOj BOJbU. KoMeHTapu yuecHHKa y aHKETH Cy WHIUKAaTUBHU U YKa3yjy Ha
HH3 KOMIIaHH]a KOju y oOpahamy moTpomiadnMa mpuMemyjy HaCpTIbUBE MOIETIe
noHamama. Tako, jeran o ICIUTaHUKA, Kaxke: ,,M0j pohak oz 95 roguHa je, Haxxa-
JIOCT, TIOCTA0 JKPTBa OBaKkBe mpojaje. [lyHo rogmHa u Mamak 3Hama y KaHlama
MpojaBlia OCTABUIIM Cy Ta Ha Mame o TpehrHe MuHUMaHe neH3uje’. CIudHo
TOME, jelaH O/ aHKETUPAaHUX MMOTPOIIIada ’Kali e Ha TO J1a TPOIABIIN FETrOBOT 011,
MEeH3HoHepa (IpeMa pedrMa aHKEeTHPAHOT — CKJIOHOT MaHHITYJIallij1) TO3UBaAjy
TeneOoHOM CKOPO CBAKOIHERBHO. ,,BepyjTe, Kao JennHapy Cy* UCTHYC HCITUTAaHUK,
,»KaJla caM Ha Mociy He MOTy J1a KOHTpoauiieM. CKopo ¢y My ,,yBaJHJIN " HEKe
nBe kpeme ox 4.700 muuaapa‘. 3a mpomaBIuMa He 3a0CTajy HU ITO0jeIHHH TPYrKa-
OLIM yCIIyTa, TaKO Ja y KOMEHTaTHMa Haujaa3uMo Ha Cy4daj y KOMe MpysKajail
yCIIyTe IUIenama U MOoMpaBKke ayTOMOOMIIA JaHWMa 30B€ UCTO JoMahmHCTBO.
Jenna on ucnuTaHuna, y3 OAroBOpE Ha MOCTaBJbEHA MUTAKA, 10/aje KOMEHTap,
aJiehu ce Ha mo3HATOT IIponu3Bohada MocTeJbHE W KOMIIAaHU]y KOja ce OaBu Te-
7e(OHCKOM MPOAAJOM: ,,TOJIUKO Cy IOCaTHU M YIOPHHU Aa Cy TO jeAMHH OpOjeBU
KOju Cy OJIokHpaHu y MoM Tenrehony. M He mpuxBarajy ,,HucaM 3amHTepecoBaHa’
Kao oarosop.“ Ha uctor mpoaasua koju Bpuik Teiae(OHCKY Mpoajy HaujIa3uMo
y BHIIIE HAaBpaTa y peakifjama Ha aHKeTy. Jeman ox moTpomiada Kaxe: ,,ako Ou
IpecTau ia Me cMapajy ol 8 yjyTpo 0mio 61 cjajHo.” YuHHM ce 1a ce cam KOHIIeNT
(hyHKITMOHHCAaka TPrOBAUYKUX IPYyIITaBa Koja TeIe(POHCKUM Ty TEM ,,Tparajy* 3a
KyILIKUMa — y 3Ha4ajHOj MEpH KOCH Ca eKCIUTMIIMTHOM 3aKOHCKOM 3a0paHOM Ha-
CPTJBHBE MTOCIIOBHE TIpakce. Hajpehu Opoj HeraTHBHUX KOMEHTapa OTHOCH Ce Ha
Heke 071 0aHaka. JemaH of WITyCTpaTHUBHUX je OBaj: ,,IEPUOANTHO Me T'HhaBe N3 OaHKe
(Meji1, cMc, TIO3WBH) 1a MU ,,yBaJie* KpeauT (KOju MU He Tpeda), KapTHILY TIe MOTY
na yhem y munyec,... uta.“ He 3aoctajy MHOro HY oje/iiHa ocurypasajyha qpyiiTaa,
1a HauJIa3|uMo Ha ciefiehe NCKyCTBO: ,,cBOjeBpeMeHo cam mMao 60-70 mo3mBa of
ocurypasajyher IpyITBa 1 HEKaKBHX areHIWja OBE3aHUX Ca lHUMa, MUCIIUM Ja
Cy Me 3......Jiu OykBasHo. Kaia cam ycneo HeKkaxo /1a ce KoJ lbUX IIPHjaBUM J1a Me
He 30BY, KpeHynH cy npeko Jlunkennn-a. Hepeanno.

[Ipema ncka3nma aHKeTHpaHUX, Hajdenrhe >KpTBE OBOT BHa HACPTIBHUBE TO-
CJIOBHE MTPAKce Cy NMEH3MOHEPH y TIO3HUjUM FOAMHAMA KUBOTA U cJa0Kjer UMOBHH-
CKOT CTama. JemHa HCUTaHNIa TOBOPH O TOME JIa CY HBEHO] ,,CTapoj MajIlu map
nyTa ,,yBaJluiIn HEKYJATYPHO cKyTie ypehaje, Koje He cMe U3 3ApaBCTBEHUX Pas3-
Jiora Jia KOpHCTH. Y JBa HaBpaTa BPAaTUIIM M HOBAIl M CKUHYJIH aJ]MUHUACTPATHB-
Hy 3a0paHy Ha neH3ujy u obehanu aa je Buie Hehe y3HeMUpaBaTu TeleOHOM.
Majka Mu Ipesia THYHY KapTy Ha TyBarbe /1a je He OU OIleT MpeBapruIn. 3a BpeMe
MOJIMIIM]CKOT Yaca, KaJl HucaM cMeJa J1a je oOuIasum, J0JIa3uilH Cy ,,TProBu‘
ca ypeaHuM J03BOJIaMa 3a 00aBJbame MOCIOBHUX 00aBe3a, HICKOPHUCTUIIN TIPET-
XOJHE TIOJIaTKe ¥ BeHY 30yeHOCT U noTnucana je Ha 8§8.000 aAMHUHHUCTPATUBHY
3abpany. lHaue, KOPUCHUK je HAjJHIDKE TeH3Hje.” Y KOMeHTapuMa Haujaa3uMo Ha
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TBPIHH-E J1a TIOjeTMHU MPOJIABIM YCUCHBAYA, KyXHELCKOT ITocyha U CITMYHUX TTPo-
W3BOMIa UMajy 0ase, IIUTHPaM, ,,HAUBHUX KyMara“ u jeJiHH je JpyruMa npernpo-
najy. YriaaBHOM cy y 0azaMa MeH3MOHEepH — HAaBOJU yuecHHK aHkeTe. Melyy Be-
JIMKUM 6p0jeM HUCIIMTAaHHUKA HAIlUIU CY C€ U HEKAJallkbX 3all0CJIICHU Y CIIMYHUM
TProBaukMM KOMIIaHWjama. BuBIIa pagHUIa jeHOT 0J TProBaukux mpeay3echa
ucTtuye: ,,y GupMH y K0joj caM pajuia UMajiu cy 0a3y mojaraka neH3noHepa
(Hama HMJbHA TPYTIa) KOje CMO 3Balid Ha mpeseHTainuje. Muave, cee pupme koje
Cy 3BaJie TICH3NOHEepe Ha Mpe3eHTaIlnje 0a3y moaaraka cy J0OHjalid U3 jeaHe ap-
JKaBHe MHCTUTYyuHje.“ JenHa ,,Hecyhena® pajHuLa caIuYHe KOMIIAHUjE UCTHYE!
,Tpedaia caMm Jja paJJuM y jeTHOM KOJI IEHTPY KOjU Mpeiaje MOCTeJbUHY U KPTBE
Cy MEH3UOHEPH, HIIUIa caM Ha OO0YKY W KaJla caM CXBaTHJIa Jia je mpeBapa, Ojy-
cTalia caM M HUcaM rouerna jaa paauM.” Hema cyMmmbe Ja Heka O]l TOMEHYTHX
MOHAaIlaka HUCY CAHKIMOHHCAaHa UCKIJbYYMBO opeadaMa 3akoHa O 3aITUTH
noTpoinaya, Beh cy 3a0pameHa u 3aKOHOM O 3aIITHTH MOaTaka o THIHOCTH. Y

Hpyru (o ppexBeHTHOCTH) 0OIUK HACPTIBHUBE MIPAKCE, TIPEMa HCTPAKHUBA-
by, IPENICTaBJba CTBaparbe MOrPELIHOT YTUCKA Ja je MOTPOLIayd OCBOjUO WIIH Ja
he npeny3umamem onpeleHe paibe OCBOJUTH HArPay WM KaKBY APYTY KOPHCT
(pu YeMy Harpaza Wid KOPUCT HE TOCTOjH), OMHOCHO, YCIOBJhaBAkHE IPEIY3H-
Marha OUJIO KOje pajithe Y IIHJbY OCBajarba HArpaJe WIIM KOPUCTH TUME J1a Ce IJia-
T ofpeleHa cyma HOBIa MK nipeTprie oapehenn TpourkoBu. Behuna, uak 64,3%
(2738) ucnuTaHKKa TBPAK Ja Cy OMIIM HM3JI0KEHH OBAKBOj ITOCIIOBHO] IPAKCH.
Tako, jeman UCIUTAHUK TBPAH: ,,/I0jaINIIA Cy MU 3BamkbeM J1a caM cpehHHK Koju
je no0uo Harpany, caMmo Jia IIaTHUM: JOCTaBy WK JIe3MH(EKIH]y TpeKprBaya Ui
€KO jacTyka, 1To je Harpaja.” Tpehu o0nnk HaCPT/BUBE IIPAKCE, 110 YUSCTAIOCTH
HCHOT TIOHABJbaha jecTe TUPEKTHO MOJICTHIIAE JCIE Iy TEM Orjaca Jia KyIe Uil
YTUYY Ha POJIUTEIHE UITH APYTa Ofipaciia JuIa Ja 3a ’bUX KyIIe MPOU3BOJI KOJH j&
npeaMer oriamasama. OBakaB BHJI arpecuBHE KOMEPLHUjaIHE IPAKCe T0KUBEIIO
je 61,6% (2618) ankeTupaHUX.

Haxko ce ca octanum, 3aKOHOM U JIUpeKTHBOM 3a0pambeHUM 00IUIIMa Ha-
CPTJbHBE MOCJIOBHE MPAKCE CYCPETATIO Mamhe O] [0Jla UCIIUTAHUKA, HU Y THM
ciydajeBuMa Opoj YrpoXKeHHX MOTpoIladya Hije 3aHeMapJbuB. [ 0TOBO TpehinHa,
npennsauje — 31% (1321) ankeTHpaHUX TBP/E Ja Cy JOKHUBEIH CUTYaIN]y y KOjoj
j€ TProBall WK IaBaall yCiayre Koj ’bUX CTBOPUO YTHUCAK J1a HE MOT'Y Jia HAITyCTe
MPOCTOPH]jY JOK HE 3aKJbyue yroBop ca muM. CKOpo YeTBPTHHA HCIUTAHUKA
23,6% (1005) moxmBeo je CUTyaIujy y K0joj UX je TIOCETHO IMPOoAaBaIl uiu mpy-
JKaal yeayra, y b HXOBOM CTaMOCHOM MTPOCTOPY, 0€3 IhUXOBE MPETXOJIHE caria-
CHOCTH, WJIH j€ TIOCTYTA0 CyIPOTHO BUXOBOM 3aXTEBY Jia Taj MPOCTOP HAILYCTH
WJIH J1a Ce y Ihera He BpaTH. JemHa NCIUTaHuIa Ce TI0YKaINIa Ha OHAIAkbEe TIpel-

89 3aKOH 0 3aIITUTH MOJIATAKA O TMYHOCTH, ,,Cilyk0eHn rnacauk PC*, 6p. 87/2018. — mome-
HyTa MOHAMIaka Ce KOCe ca YwiaHOM 12 3aKoHa, y KOME Ce eKCITHIIMTHO HABO/E yCIOBH 3aKOHH-
TOCTH 00pajie INYHUX MoAaTaka GU3NYKMX JHLA
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CTaBHUKA KOMITaHH]e KOja TIPOU3BOIM YCHCHBAUe: ,,Ay IPE3CHTEPKE Cy Me TIpe
BUIIIC TOJIMHA HAMYYHIIe, U3HEpBHUpaJie, n3danuie u3 takra. Ha kpajy kama cMo
WX 3aMOJIFLTH JIa UAY jep CHH (Tama O6mo 6e6a) Tpeba ma ce Kyma, jeze, crana, je-
Ha O] BHX j€ PeKJia — ,,KaKO MOXKETE Jla OJ[rajaTe CUHA a 3HATE JIa UMa I'PUba U
npamuHe . I Apyru y4ecHUIM aHKETe Cy JOKMBJbaBaly CIIMYHA UCKYCTBa ca
OBOM KOMIIAaHHjOM. JellHa MOTpOLIaynLa UCTHYE: ,,00aBHO, 3aMOJINO ME jeAaH
UXOB ITPOJABaIll 11a ,,Kao  oJipaJu Mpe3eHTAIH]Y, 1a UCITYHHU HOPMY, KajKeM Xaj-
Jie Ha Op3WHY, yIIpaBo KYIIJIa CJIMYHY MalluHy, uMam obaBese. [locie Tpu cata
jemBa cMo Ta 30aruian U3 Kyhe jep je 3ameo ga KyImuM OBY APYTY jep je 6osba of
Mmoje. Cax cy jour ropu.”

Jomr jeman oOJIMK HACPTIFMBE TIOCTIOBHE MPAKCE OJHOCH CE Ha CUTYAIH]y Y
K0jOj je MOTpoLIa4 U3PUIUTO 00ABELITEH Ja CY, YKOJIHKO He KyIu oapeheHu npo-
M3BOJ, TT0CA0 FIIM €T3UCTEHIIHja TProBia yrpoxenn. [otoBo verBptruna 23,9%
(1015) ucniuTaHuKa TBPAH JIa Cy JTOKUBEIH TaKaB OHOC IpeMa mbHuMa. JeaHa o
aHKETHPAHUX W3HEJA je CBOje HeMPHjaTHO UCKYCTBO Y KOMEHTapHMa Ha UCTPaXKH-
Bame. [lopyunna je poOy, oruuuia y beorpan nz Hosor Cana na je mpeyswme. [po-
JaBall je 3a00paBuo Ja je MopydH o1 Jo0aBjbadya, YUME je IIOTPOIIAYHITY TOBEO Y
CUTYalUjy Ja je HampaBuJjia TPOIaK (BpeMEHCKH M (PMHAHCH]CKH) U ocTana 0e3
pobe HeomxoaHe 32 HeOMIOKaH 1ocao. [Ipou3Boxn joj Buie HHje 6o moTpedaH.
Hapennux nana 6uia je u3nokeHa Teiae(OHCKHM MO3MBUMA M MopyuH cienehe
CaJp’KHUHE: ,,[TOMITOBaHA, M3BUHUTE jOIII jeAaHITyT. Moja je Tperika. YKOIHKO MU
HE JIaTe [IaHCy J1a UCIIPaBUM T'PEIIKY, IIOCTOjH IIaHca Ja J00ujeM oTka3. Monum
Bac no3sonurte na Bam ucnopyyuM mpou3Boj Ha ajpecy ca nokjaoHom™. Jpyra
y4eCHUIIa aHKETe je YIHUTala HaCPTJBUBOT MTPOIABIia, KOjU Ce TI0jaBHO HA lEHUM
BpaTUMa M yIIOPHO WHCUCTUPAO Ja 3aBefie Y ¢BOj (hopMyIiap aa je pa3roBapao ca
HBOM, HaKO OHA HHje OMJia 3aMHTEPECOBaHA 32 KYNOBUHY: ,,MMAIIl JIM TH HEKAKaB
OOHyC aKo camo Johert (HAIITa MU He TOBOPHIII, HE KeJTUM J1a KYITyjeM, He TIOKY-
IIaBalll HU J]a MU [TPEICTABUIII IIPOU3BOJT) & HAIHIIICIN JIa CH IIOHY/TUO, a ja oxouia?“
[IpomaBarr je Ha TO OATOBOPHO: ,,[1a, HAPABHO, YTHUE HA MO]jy 3apaay IUIYC TOPHBO",
VY cinuyHOM STy Xy jOII jejaH UCITMTAaHUK H3paXkaBa HErOI0Bamhe HAKOH, KAKO Kaxe,
cBahe u ipenupke y GaHIT| 300T TOTa IMITO je 0A0Mjao 1a Ipey3Me Tako3BaHy ,,J JMHA®
KapTuLy, HaBoaehu Ja My jol jeaHa miuaTtHa KapTuua He Tpeba. Ha kpajy je unak
MIpey3e0 HaBeJEeHY KapTHILY, y3 00pa3IoKeme: ,,Ha KPajy Cy Me 3aMOJIMIIH Ja HITaK
KapTHUIly y3MeM Jia He Ou ClTyKOeHUIIM U3 OaHKe UMasIi IpodiieMa — eMOTHBHA
yIIeHa Jla IIPUXBATHUII IIPOU3BOI KOjU TH He Tpeba“. HamoMumeM 1a ce mocnenmu
MIPUMED, UIIAK, TEIIKO MOXKE MOIBECTH IOl KATErOPH]y HACPTIBUBE MOCIIOBHE MPaK-
ce. Komeprmjaraa mpakca yourmTe mojipa3yMeBa Ja JeIHO MPaBHO (FUTH (GU3UUIKO)
JHLe, Koje ce mpodecnoHaaHo 0aB TPrOBHHOM HITH TIPYKaBEM yCIIyTa, CaMOCTall-
HO OJTY9H KOje oOpaciie moHamarma he mpey3eTd y CBoM rmociioBamy. Hamomerymu
CMO U KOju hie KOHKPETHH MOCTYIIIH KOjH BOJIE IIPUMOPABaby MOTpoIIava Ja Mpu-
0aBM HEKH TTPOU3BO] MJTH YCIYTY OMTH KapaKTePHCAHU Ka0 HACPTIbUBA ITOCTIOBHA
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TIpaKca, jep ce CMaTpajy IPOTHUB3aKOHUTHM TOCTYyTameM. MehyTHM, HHCUCTHpAhe
OaHKe Ja BeHH KJIMjeHTH npey3my ,, JMHA® kapTuny Huje 3acHOBaHO Ha H-EHO]
OIITYTIH J1a HAMETHE CBOjY BOJBY APYyTOj YTOBOPHOj CTpaHH, Beh Ha ompendama wia-
Ha 9. 3akoHa 0 Mel)yOaHKapCKUM HaKHaJlama U MOCEOHUM IIPaBUIIMMa MOCIOBaha
KOJ IJIATHUX TPaHCAKI[Mja Ha OCHOBY IiaTHUX Kaprtuia.’’ OBaj 3akoH obOaBe3yje
OaHKe J]a CBAKOM KOPHCHUKY TUIATHUX yCIyTa M3/a OBy KapTuily. [Ipema Tome,
0aHKe MHCHUCTUPAEM JIa KIUJSHTH IIPEy3My OBY IUTATHY KapTHITY (MaKo je cMa-
Tpajy HemoTpeOHOM), HE YIPaKibaBajy MPOTHUB3aKOHUTY HACPTIBUBY TOCIOBHY
mpakcy, Beh ympaBo u3BpInaBajy cBOjy 3aKOHCKY 00aBe3y, Koja ca ciIydajeBuMa
arpecrBHe KOMepIHjaTHe TPAKce MMa CIIMYHOCTH YTOIMKO ITO je jeaH Opoj mo-
TpoIIava He KEIJH, aJIH, YCIOBHO PeueHo, OMBa IMPUBOJHEH 11 j& y3ME.

[Ipema uctpaxkuBamy, jeaH Ol HAjMamkE 3aCTYIIJbEHUX 00IMKa HACPT/HHBE
TIOCITOBHE TIPAKCe je OHAj, KOjH ¢ OJJHOCH Ha 3aXTEBamhe MPEICTaBHIKA OCHTYpa-
Bajyher npymrsa 1a, paau HaMepe Ja OCUTYPaHUK WK OeHepHIMjap OCHTypamba
OCTBapH CBOja IIpaBa U3 MOJIFCe, OCUTypaBajyheM ApyIITBY JOCTaBH JOKyMEHTA
KOja ce He MOTY CMaTpaTH 3HaYajHUM 3a OLIEHY OCHOBAHOCTH H-ETOBOI 3aXTeBa,
Kao M OHaj KOJI KoTa IMPeACTaBHUK OCUTYpaBajyher qpymTea yrmopHo u30erasa aa
OITOBOPHU Ha 3aXTEB KJIMjEHTa, Aa OU ra OJBPAaTHO O OCTBAPHBAMa CONCTBEHUX
yroBopHux mpasa. Camo 19,4% (827) ucrintaHnka TBPIH J1a j€ T0’KUBEJIO OBAaKaB
00JIMK arpecuBHE KOMepIHjaiHe mpakce, 1ok 80,6% (3426) nerupa. U konayHo,
HajMame yUeCHUKA y aHKETH CE€ M3jaCHUJIO Ja je o1 HUX HeKaJa 3aXTeBaHO Ja
TIaTe, BpaTe WK 4yBajy IPOU3BOJ YHjy HCIIOPYKY HHUCY Tpaxxuin — cBera 13,7%
(581), mactipam 86,3% (3667) oHUX KOjU TaKBY CHTYaIlHjy HUCY JIOKABENH. Jenan
UCTIUTAaHUK UCTHYE J1a je OMO KPTBa OBOT OOJIHMKA HACPTIHUBE TIOCIOBHE IpaKce
JaBHOT KOMyHaTHOT TIpeny3eha y cBoMm rpany, HaBoAehu 1a je y copy ca TUM
MpPaBHUM JIMIEM, KOje, 0 IerOBUM pPeuuMa: ,,ylIOpHO PUMEmbYyje HACPTIbUBY
MOCJIOBHY MPAKCY JOCTABOM PadyHa 3a HeKEJbEHE YCIyTe. 3aKOH O 3alITUTH IMOTPO-
nraga odjenumyje 15-ak qupextusa EY ca obaBe3yjyhumM kapakTepom, ma ce MoxKe
cMaTpaTH ,,KpoBHHM®* 3akoHOM. Bumehy ma m ra cyn mpemno3Haje.

3AKJBYHAK

JloHomeme eBporcke JlupeKkTuBe 0 HEMOIITEHO] OcI0BHO] mpakcu 2005
roJMHEe OKOHYAJIO je TIeproj IPaBHOT MapTukKyitapusma y EY y oBoj obnacTu.

%0 Cirysx6enu rmacauk PC”, 6poj 44/8 — y mpBOM CTaBy MOMEHYTOT WiaHa 9. ce HATIOMHbE:
,»AKO KOPHCHHKY IUIATHUX yCJIyra H3/aje IIaTHy KapTHIly KOja ce MOXKE KOPUCTHUTH 3a HHULpa-
e IJIATHUX TPAaHCAKIUja ¢ TeKyher pauyHa, H37aBaall je 1yXaH Aa TOM KOPUCHUKY 0e3 HaKHa-
Jie M3/1a TUTaTHY KapTHUIly KOJ Koje ce y JoMahuM MIaTHUM TpaHCaKIujama o0paaa, HeTHPAmke U
MOpaBHAKE HAJIOTA 33 IPEHOC M3/1aTHX Ha OCHOBY HeHE YOTpeOde 00aBIbajy y IIIATHOM CUCTEMY
y Peny6nunu Cpouju.
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JemaH on BHJIOBa HEMOIITEHE MMOCIOBHE MPAaKce — HACPTIbUBA (MJIM arpecHBHA)
MOCJIOBHA MpaKca JI0 Taja je MoTMaaao, FOTOBO UCKJbYUHBO, MO/ OApea0e Halu-
OHaJTHUX rpalhaHcKoNpaBHUX Mpomuca. V3 npaBHe AUCXapMOHHje Ha HUBOY
EBPOIICKE 3ajeJTHUIIE HAapoJla MPOU3IIA3HO je U PU3HK MPaBHE HECUTYPHOCTH 3a
MOTpoIlayue, KOju cy, 6e3 Mmoy3aaHe Cro3Haje O Caapikajy U pa3Mepu BUXOBUX
npaBsa, BPJIO YeCTO Mpe3alid OJf MPEKOTPaHUYHOT MTpoMeTa. Y [UJbY pelaBarmba
OBOT TIpobieMa, JIupekTrBa NpuMemyje TAKO3BaAHH TPUHIIAIT MAKCUMAJTHE Xap-
MOHH3aIIH]e, [ITO MPAKTHYHO 3HAYU Ja APXKABE YIAHUIE HE MOTY YCIIOCTABUTH
CTpOXa MpaBHJia O HEMOIITEHO] ITPAKCH OJf OHUX MPONUcaHuX JupexTuBom o
HETOIITEeHO] TTOCIIOBHO] TIpakcu. bynyhu na JlmpextrBa nma obaBe3yjyhu kapak-
Tep, 3eMIbe unanuie EY ¢y, npakTHYHO JTUCTOM, JTOCIOBHO MPEy3UMalie U3 OBOT
MPaBHOT MPOIMKca opea0de Koje ce 0JJHOCE Ha HACPTIBUBY KOMEPIH]jaTHY TIPAKCY.
JupextuBom HECY 00yxBaheru B2B (business to business) omHOCH, aTi UMILITH-
[MTHO OHA YTHYE HA PAaBHOTEXKY M3Mel)y MocoBHUX cy0jekara, Oyayhu na jacHo
3a0pamyje HEMOUITEHO MOHANIake Ha TPXKUILTY, OHOCHO HaJIaKe JpiKaBama
YJIaHUI[aMa JIa CAHKITHOHHMIIY TIOCTYITKE KOjU Cy 3a0parmeH OBUM MPABHUM MPO-
nucoM (OTHOCHO, HAIMOHATTHUM 3aKOHUMA, KOjU ¢y JIMPEKTUBY Mpey3uMaln).
MeljyTum, HemocpeiHU IpaBHU, OJJHOCHO MOCJIOBHU OJTHOCH U3Mely mpodecuo-
HaJiala, y CBakoM CIIy4ajy, HUCY IpeAMET HHTepecoBama JJupektrse. Haomenyo
caMm Jia ce arpecuBHa (HACPTJbMBA) MOCIOBHA MpaKca cMaTpa jeHUM o1 00IrKa
HETIOIITeHE MOCIIOBHE Mpakce. HacpTibuBUM ce cMaTpa OHO MOHAIIake Y KOMep-
[IMjaJTHUM OJTHOCHMA KOj€ 3HATHO HapyIllaBa WJIH je BEpPOBATHO Ja he HapyImIuTH
¢o0o 1y U300pa MPOCEYHOT MOTPOIIaYa, OTHOCHO HErOBO MOCTYNAHE Y BE3H C
MPOU3BOJIOM, T€ Ta Ha Taj HAYMH HABOJM MJIU je BEPOBATHO J1a he ra HaBecTH Ha
TIOHOIIICH-E¢ OMIJTYKE O TPAHCAKIIH]H KOjy WHade He Ou o0aBmo. Y mpuiiory Jupek-
THBE 0 HEMOIITEHO] MOCIOBHO] MPAKCH HABE/ICHA j€ U ,,I[PHA JINCTA arPECUBHUX
MOCJIOBHUX TIPAKCH*, KOja je JIOCIOBHO Mpey3eTa y BehnHU eBpONCKUX MpaBHUX
cucTeMa, yKJpydyjyhu u Harm, mocpeacTBoM 3aKoHa O 3alITUTH MOTPOIIaJa.

VY 4jaHKy caM MOKYIIAo Jia OITOBOPUM Ha HEKOJIMKO BAKHUX MUTAbA KOja
CC, MPUJIMKOM ITpoydYaBakba OBOT MHCTUTYTAa, HECMUHOBHO HaMehy. HpBO IIUTalkEC
OJTHOCH C€ Ha JIUJIeMY Jia U ce onpenoe JupeKTuBe oHOCE CaMO Ha ITPUBATHO-
MPaBHE CHTUTETE, MU CE OHE, Y 3aBUCHOCTH O] IbHXOBE JICITATHOCTH, MOTY TIPH-
MEHMBATH U Ha OHA TIpaBHA JIMIIA KOjUMa je OCHHBA4 japkaBa. [IpoydyaBamem
teopuje u npakce Cyna nmpasae EBponcke yauje Hamehe ce 3akibydak ma ce 3a0pa-
Ha arpeCUBHE MOCJIOBHE MTPaKce MpeMa MOTPOIIadMa OTHOCH U Ha jaBHOTIPABHE
SHTUTETE UHja IeNIaTHOCT 00yXBaTa NpoJajy Uil npyxkame yeiryra. [lotom, yecto
y TEOpHjHu HaWJIa3UMO Ha JOII jeAHY HEIOYMHUITY, B€3aHy 3a TUMEH3UOHUPAHE
HUBOA MPUTHUCKA MOOOHOT J1a OMCMO MOTJIM HEJIBOCMHUCIICHO TBPAUTH J1a j& Ha
MoTpoIIaueM ynpaKmbaBaHa HacpTJbHUBA TOCIOBHA TIpakca. HakoH u3BpIieHOr
HCTpa)kKMBarba jacHo je 1a je KBaHTU(HUKAIHM]a y OBAKBUM ClTydajeBUMa Hemoryha
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M 4aK KOHTpanpoayKTuBHa. Jla OM ce HeKO MoHaIIamke CMaTPaIo HaCPT/HHBOM
KOMEPIIHjaTHOM ITPAKCOM, HEOITXOJIHO je J1a OHO Oyie mo1o0HO J1a HaBee IOTPO-
1ravya Ha HeXKeJbeHY €KOHOMCKY, OJJTHOCHO MOCJIOBHY OJTYKY, HE3aBHCHO OJ TOTa
Ila 11 O ce TO TOoHAaIIamke, 00jeKTUBHO TIOCMAaTPaHO, MOTJIO CMaTPATH TPATHCKOM
Mamer uiu Beher naTeHzuTera. C 003upom fa je Tokom uspane JupekTuse, npu-
JIMKOM Jie(MHUCaba BUI0BA HACPTIbUBE MTOCTIOBHE MpaKce, IPUMEHEH eHyMepa-
THBaH METOJI, HY>KHO ce Hamehe muTame aa J1u je OnIto mpocTopa Jia ce oIl HeKU
MOCTYIIIA OKAPAKTEPHUIITY KA0 arPECUBHH Y KOMEPIIH]aJIHO] TpaKcu? YIOpeIHO-
MpaBHA aHAJIKM3a U MPOYYaBamkEe CYJCKe MpaKce MOMOTIIH Cy Y OJTOBOPY Ha OBY
HeaoyMuIry. YnHM ce 1a 6u OMJI0 CaCBUM MIPUMEPEHO 11a j& eBPOIICKH 3aKOHOa-
Ball IIPEABUCO JIa C€ HACPTIHPUBOM ITOCIIOBHOM IIPAKCOM CMaTpa U MPOy3pPOKOBa-
BE TAaKO3BaHE ,,eMOIMOHAIHE 00aBe3e KYMOBHHE * IETEKTOBAHE y CIIydajeBUMa
»Supermarkt-Gratisabgaben® u ,,Tupperware* nmpex BpxoBaum cynom Aycrpuje.
Hewma guneme na ce Tprosaif oHaria HaCpT/bHUBO YKOJIMKO HaBeJle KYTIIa Jia oce-
TH 00aBe3y Aa yhe y mposaBHUILY U KyITM HEKH TIPOU3BO/, OJHOCHO Jia MpHOaBu
HEKH TPeIMeT Y TPUBATHUM MTPOCTOpHjaMa IMpoaaBIa (y ciaydajeBUMa MYJITH —
JIeBEJI MapKeTHHTA) Jla Ou n3berao HenpujaTtHy curyanujy. [lopen oBora, Hu mo-
Halllake TProBIa KOjH 3J10yNoTpedibaBa ayTOpuTeT Tpeher nuia (CBemTeHNKa,
JieKapa, HaCTaBHHUKA) J]a OM HaBeO MOTpoIava Ja JOHEeCe EKOHOMCKY OJITYKY
KOjy MHa4e He JKeJIH HUje 3a0pameHo JupekTuBoM, nako O To OMJI0 U TOTPEOHO
U IIPUMEPEHO.

Cpricku 3aKOHOMABAIl, Y CKIaay ca (hopMaTHOM 00aBe30M XapMOHH3AIIH]e
HAaIIIeT MpaBa ca eBPOIICKUM IPABHUM IPOMKCUMA Y TIPOLECY TPHUAPYKUBAKHA
EY, npeyseo je onpende JJupekTrBe 0 HEMOIITEHO] TOCIOBHO] MPAKCH y CBa TPH
3aKOHA O 3aIITHTH MOoTporrada goHeTa ox 2005. mo manac. Y moriaeny TeMe oBor
pana, paznuka u3mely 3akoHa o 3amTutu norpomada u3 2010. 1 ICTOUMEHHUX
3akoHa goHeTux 2014. u 2021. je HCKJbYUYHBO TEPMUHOJIOMIKE TPUpoe. Y TIPBOM
MTOMEHYTOM 3aKOHY, OOJIMK HETIOMITEHE TIOCIOBHE TIpaKce KOjH je IPEaMET H3y-
YaBamka OBOT YJIAHKA HA3WBa C€ ,,HACPTJHHBUM IOCIOBAKEM , a y TIOTOHA J[BA
KOPUCTH C€ TEPMHUH ,,HACPTIbMBA MOCIOBHA Mpakca®. C 003upoM Ha BUILIE HETO
MITYPY CYACKY MPAKCY ¥ OBOj 00JIACTH, ITOCTABJha CE JIOTHYHO MTUTAFE: J1a JTU je&
y HaIllOj 3eMJbH HUBO 3aIITHTE ITOTPOIIIa4a MOJAUTHYT HA TOJIMKO BUCOKY JISCTBHILY,
Jla He MoCTOoju nmoTpeda 3a mpuberaBameM MEXaHU3MHUMa 3alITHTE JIe(PUHUCAHUM
MMOMEHYTHUM TIPAaBHUM ITPOIUCOM, alld U 3aKOHOM O OOJHUTAIIHOHUM OIHOCHMA,
WJIU j€ HUBO HH(OPMHUCAHOCTH CTAHOBHUIITBA O 3a0pamkEHOCTH HACPTIBUBE I10-
CJIOBHE TpaKce M3Pa3uTo HU3aK? Y IHIbY YTBphUBamba OIroBOpa CIIPOBE/ICHO je
HCTpakuBame y KoMe je yaecTBoBaio mpeko 4.000 nucnurannka. [Tokaszamno ce qa
BeJvKa BehiHa yuecHUKa He 3Ha 3Ha4YeH¢ TePMUHA ,,HACPTI/hHBA [TOCIIOBHA ITpaKca’,
HUTH je YIIO3HaTa ca CBOJUM IIPaBUMa Yy CIy4ajy M3JI0’KEHOCTH TaKBOM TIOHAIIAY
y KOMEpPITHjaTHUM ofHocuMa. JlaJbu TOK aHKeTe yKas3ao je Ha TO Ja WHdpopMa-
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THBHU Ie(DUITUT KOjU C€ UCKA3a0 y OTHOCY Ha ITOCTOjarhe CBECTH KOJI TIOTpoIIada
0 TOME IIITa je HACPTJbMBA MOCIOBHA MIPAKca U KOja Cy BUXOBA MpaBa y ciiydajy
M3JI0KEHOCTH TAKBOM MOCTYT Ay HHje MOCIEANIIa HAPOIUTE CABECHOCTH TPro-
Bala Ha TPXKUINTY Hallle 3eMJbe, HampoTUB. OJrOBOPH Ha MHUTAKka KOja Cy ClIe/U-
Ja ykasanu cy ja ce BehuHa rpaljana cyodriia ca HEKUM Off BHJIOBa arpecuBHE
KoMeplirjaliHe npakce. To ce, mpe cBera, OJJHOCH Ha TpH O00JIMKa IMOHalIamka,
KOjuMa je HEeMoCpeIHO CBeouno Hajeehn Opoj aHKETHpaHUX TOTpoIada (BUIIIe-
cTpyKo obpahiame MPOTUBHO BOJBU MOTPOIIIAYA, CTBAPAHE MOTPEIIHOT YTHCKA 4
je motpoinau ocBojuo uiu jJa he npeay3umMameM oapeleHe paambe OCBOJUTH Ha-
rpajy Wiy KakBy APyTY KOPUCT IOJ] yCIOBOM Jia IIaTH oJpeheHy cyma HOBIa U
JIUPEKTHO MOJICTHUIIAKE JICTIC TTYTEM Orjiaca a Kyre Wid yTUYy Ha POJUTEIhE HITH
Jpyra ofpacia JIWIa 1a 33 BbUX KyIle ofpeeHr mpou3Bo).

HctpaxxuBama 1 IeQUITUT CY/ICKE IIPaKce HaM TOBOPE Jia ce y 00JIacTH cripe-
YyaBarma arpecUBHOT MOCIOBHOT MOHAIIAKA CY0YaBaMO ca HajMarbe JIBa MpobdieMa:
W3y3eTHO HUCKUM HHBOOM MH(OpMHCaHOCTH TpaljaHa 0 BUXOBUM IIPaBUMa H
MeXaHU3MHUMa 3alITHTE MOTpoIavya, Kao U OYUTO Hee(PUKACHUM CaHKIIMjaMa y
OJTHOCY Ha HACPTJbHBE TProOBIIE M MPYIKAOLE YCIyTra, Koje ce cBojie Ha miaharme
kaszHe o1 300.000 mo 2.000.000 nunapa. JacHo je 1a je Ha HaJIeKHOM MUHUCTAp-
CTBY TPTOBHHE M yApPYKEHHUMa MOTpOIIada Beauka odaBe3a Oyhema CBeCTH U
YIO3HABaka MOTPoIaya ca MHCTPYMEHTHMA 33 KOjUMa MOT'Y Ja TIOCETHY Y CIy-
YyajeBMMa arpecHBHE KOMepIHjallHe MpaKce, Kao U JeUHUCAHE HOBUX Mepa
Oynyhm ma ce mocamamime U3y3eTHO PETKO NMPUMEHLY]Y, YIIPKOC, BHACTH CMO,
BeoMa (PPEKBEHTHOM OIETOBAbY HACPTIBUBUX MOCTYTaka TPro.aia. JacHo je 1a
ce npodecuoHaNMMa BUILE HCIUIATH J1a TIIaTe Ka3Hy 3a CBOje MOHAIIAkE 1 Ha-
CTaBe IO CTAapoM, jep HOBH KJIMjCHTHU Hajdenrhe HEMajy CBECT Ja CTYIajy y IIo-
CJIOBHU OZHOC ca HecaBeCHUM mpodecrnonanueM. 300r Tora je, y3 noctojehe
Mepe, HEOITXO/IHO YKJbYYHBahC JABHOCTH y MIPOIEC CAHKIMOHUCAA HACPTIBHBOT
MOHAIAka TPropara, IuMe 0 yTiien TakBuX mpodecrnonaramna 61o CTaBJHEH MO
3HaK MUTarba, a OHU JOJATHO MOACTAKHYTH Ja MOCTYyIKe ynoaode onpendama
3[1I1-a. HoBe Mepe Moriie 61 ce OHOCUTH Ha MOTYNHOCT 003Hamb1Baka HICHTH-
TeTa MPeKPIIniana KOji CBOjUM arpeCHBHUM TOCTYIIIMMA MTpeMa MOTPOIIaunMa
Kpitie 3aK0H 0 OTPOIAYnMa, y BUAY PETUCTPa, CBOJEBPCHE jaBHE ,,[IPHE KEbHUTE"
HACPTJPMBHX TProBalia, Moj YCIOBOM Jia Cy KaKihaBaHM 300T KplIewka 3adpaHe
TaKBOT TIOHAIMamka. TakaB perucrap 61 MOTJIO BOIUTH PECOPHO MHHHCTAPCTBO
WK, eBeHTyasHo, [IpuBpenna komopa. CnuuHo periere Beh mocroju y hpaniry-
CKOM TpaBy M HE TIOCTOjU PasJior Ja OHO He OyZe MMIUIEMEHTHPAHO M Y Halle
3aKOHOJIAaBCTBO, TUM TIpe, ITO JINpeKTHBA OCTaBJba JApKaBaMma Koje Cy mpeysene
IeHE 07Ipei0e Ha TUCTIO3HUIIH]Y JIa CAMOCTATHO AeHHHINY CAHKIIHjE TTpeMa He-
CaBCCHUM TproBuumMa.
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Aggressive Business Practice in Serbian
and European Law and Legal Practice

Abstract: Any trader’s behavior that is inherently disturbing, involves coer-
cion (even physical), or undue influence, violating the consumer’s freedom of
choice, leading him to make an economic decision he would not make — is consi-
dered aggressive business practice. Prior to the adoption of the European Directive
on Unfair Business Practices in 2005, legal particularism prevailed in this area,
and concluding contracts with the behavior of a trader which can be considered
aggressive, fell almost exclusively under the provisions of civil law. After the adop-
tion of the already mentioned Directive, there is a so-called maximum harmoni-
zation, which results in the direct transposition of its provisions into the positive
legal regulations of the member states and candidate countries for EU member-
ship. The Serbian legislator acted in this way in all laws on consumer protection
from 2010 until today. In this paper, an analysis of the European normative fra-
mework is performed, as well as a comparative legal analysis of several legal
systems, and a case law in their framework, too. Special emphasis was placed on
Serbian law. In writing the article, the author was motivated by the fact that the-
re are almost no articles on this specific topic in domestic legal doctrine, as well
by the need to provide answers to some questions that consistently arise from
almost a list of unanimous provisions on aggressive business practice in European
law. Some of these doubts relate to the dilemma of whether the ban on aggressive
business practices extends to so-called “business-to-business” relations, which
is not common for the Directive, which protects, above all, consumers who are
not professionally engaged in business, and does not have the experience of a
trader, nor is he expected to have the standard of care expected of a person selling
a product or providing a service. Then, the question arises whether the provisions
on the prohibition of aggressive behavior in commercial relations protect the
economic interests of conscientious companies that comply with regulations in
relation to competitors who do not respect them, or is the exclusive object of pro-
tection — the consumer.Some dilemmas relate to the question of whether the pro-
hibition of aggressive business practices towards consumers also applies to public
entities whose activities include the sale or provision of services, ie to entities

422



36o0puuk pagosa [IpasHor paxynrera y HoBom Cany, 2/2022

founded by the state, as well as to the doubt as to whether there is a measure of
harassment that is considered ,,common®, given good business practices? It is
inevitable, also, to rise a question about the fact that there is very small number of
Serbian court decisions in this area — is the reason that in our country the level of
consumer protection is raised to such a high level that there is no need to resort to
protection mechanisms defined by law and the Law on Obligations, or is it somet-
hing else? These are just some of the questions I have tried to answer in this article.

Keywords: aggressive business practice, Unfair Business Practices Directive,
Consumer Protection Act.

Harym npujema pana: 23.05.2022.
HatyMm npuxBartama paja: 27.09.2022.
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JTUI'MTAJIHO HACJIEBE"

Carceiniak: JKusot ilojegunya ganac iewko modice ga ce 3amuciu 6e3 Kopu-
whera texosuna UT cuciuema. Fbelos epiuoinasu pazeoj u yiyhenociu mygu Ha
Uctu gogeo je go wiola ga TuyHu uogayu UoCiajy 6adcam, ako He u HajéaxdCHuju
pecypc ganawrouye. Tonuko, ga ce Hazusajy u ,,Hagiiom noeot gooa”. Oso owy-
ga witlo Komilanuje ceoje maxom becuaaiine ycayie Haiiahyjy KopucHuyuma
WaKo Wilo um 3ay38pail wpaxce cee guwe paziuvuiiux wogauiaxka. Hacyipoul
wome, 6ehuna WUx UCTUUX KOPUCHUKA UL HE PA3MU/ba wiua fie ce gecuttiu ca
JUYHUM UOGayuMa HAKOH FUX08e CMPUIU WU HUje YUO3HAWUA Ha Koje c6e HauuHe
Modice ga paciionasice c80jum guiuiuaiHum goopuma mortis causa. Ayiiopu y pa-
gy pasmMaiupajy uutiaree Haciegueociiu guiuttiaiHux gooapa, a Hapouuiio Moiyh-
HOCUL pactionalarba UCuM 3a CIyuaj cmpiuu ociiaguoya. Ananusupajyhu axiiy-
enny gomahy pelyraiuugy, Kao u upasay paszeoja quluiiainol Hacieha y gpyium
e8POIICKUM gpaHCaAsama, ayiopu uciogpemeno Hactioje ga uponaly ogiosop Ha
nutnarbe Kaxo wpeba cxeatuuiuuy ojam guiniianinol Hacieha y okeupuma Hauie
gparcaee.

Kayune peuu: guiuiianusosanu iiogayu, guiuidaina goopa, Haciehusarve,
VHUBEP3AIHA CYKYecuja, 3aseuiiarse.

* Paz je mocBehen HayYHO-UCTPAKMBAYKOM MPOjeKTy ,,[IpaBHA Tpaguija 1 HOBH IPAaBHU
n3a3zoBu” unju je nocunan [IpaBuu ¢pakynrer y Hoom Cany.
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YBOJAHE HATIOMEHE

JKuBOT THIIMYHOT YOBEKa JaHAIIHHIIE CE JEIIHUM JIETIOM TPOCTHPE U Y BUP-
TyeJTHOM, mapajeaHoMm cBery. CKopo cBako JUIE 1aHac MMa J0nupa ca online
nojanyMa, npouinMa, Mpexkama 1 cajroBuma. Behnny cBakogHeBHHX, Meced-
HUX WJIU TOAUIIBAX 00aBe3a jeHO JUIE MOXe Ja U3BPIIU U3 yI0OHOCTH CBOT
JIOMa, eJIEKTPOHCKHUM TTyTeM. CBaky nHpopMaIlujy NojeInHaIl MOXKe Jia mpoHahe
Ha UHTepHeTy. bruio xojy kymoBuHy, Behy mim Mamy, MOXKe J1a U3BpIIH online.
YecTo mogaTKe KOju Cy HEKOM JIUILY N3y3€THO BayKHH, OWJIO Y MaTepujatHOM, OHIIo
y eMOTHBHOM CMHCITY, OHO YIIPABO YyBa, OTHOCHO CKJIAJUILITH Ha jeTHOM HOBOM
MECTY, Y OKBUPY online nmpocropa. Heku oj ciydajeBa Koje CMO MOMEHYJIH MO/
pa3yMeBajy ¥ OTBapame JIMIHHUX MpoduIIa TojelnHaIa, Ca FBheTOBIM MHOT00PO)-
HUM noiaiiuMa. bpojHoCT TakBUX poduia, pexkuM, JOCTYITHOCT U Pa3HOTHKOCT
rmojiaTaka Koje je jelHO JIUIe CIIPeMHO Jia ojenu, ypelyje ympaBo oHO caMo.
Mebhytum, npodnem HacTaje Kajaa aulle npemuHe. tberosu npoduiau, nogamnu u
MpeXe HacTaBJbajy aa rnocroje. Crora, HAKOH CMPTH OCTABHOLA, M3a FHEra, ope]
TpaJAUIIMOHAHHX JJ00apa 0CTaje U CKyTuHa JUTUTAITHUX J00apa, Koja ce jeTHUM
3ajeJHMYKHUM IT0jMOM O3HayaBa Kao aurutainHo Haciehe.! Kao soruuno, Hamehe
ce mUTame 1ITa Tpeda yUMnHUTH ca ToOpHMa Koja 00UTaBajy y BUPTYESITHOM CBETY,
Te Ja JIU ¥ Ha KOjW Ha4YWH je Moryhe ypeIuTH HhUXOBY MIPaBHY CYJIOUHY.

1. IPEAMET AUT'MTAJIHOI' HACJIEDBA

buito a ce paau o TpaaUIIMOHAIHOM WM JJUTUTAITHOM Haclelyy, HaciequTu
ce MOJKEe caMO OHO HITO YJIa3H y cacTaB 3aocTaBIuThHE. [Ipema TekcTy 3akoHa o
HaciehuBamwy CpOHje 3a0CTaBLUITHHY YMHE CBa HaclehuBamwy MOA00HA MpaBa
KOja Cy OCTaBHOILY MIPUIIaaia y TpeHyTKy cMpTu.” lako HaBe/IeHH WiIaH He T0-
MHbE IPEHOC 00aBe3a, U3 0CTAINX HOPMH 3aKOHA jJaCHO IMTPOU3HIIAa3H J1a Ha HACIe-
HUKe Tpenaze u obasese.’ [IpaBa u 00aBe3e Koja YMHE 3a0CTABIITHHY, H3Melhy
OCTAJIOT, MOpajy MO CBOM KapakTepy OWTH HACJIEAUBH?, LITO ce OlEHYje cupam
CBaKOI' KOHKpETHOT npeamera HaciehuBama. Carnenasajyhu momahe mpormuce,
Kao M peryjiaTuBy NpuxBaheHy y OCTaIuM CaBpEMEHHM €BPOIICKMM 3aKOHO/IaB-

! Bun. L. Kroif3, C.H. Horn, D. Solomon, Nachfolgerecht — Erbrechtliche Spezialgesetze,
Nomos, 2019, s. 260.

2 Bun. ai. 1 cr. 2 3akona o nacnehusamwy Cpouje, (,Cin. rmacauk PC*, 6p. 46/95, 101/2003
—omryka YCPC u 6/2015). ¥V namewm tekcty ckpaheno: 30H Cpouje.

3 [IpeBacxomHO Ce MHCIIH Ha TIPAaBHJIa O OATOBOPHOCTH HACJIEIHHUKA 32 IYTOBE OCTABHOIIA.
Bun. . 222 u 224 30H Cpouje.

43a0cTaBUITHHY YMHE NpaBa, obaBe3e U JPYTH PABHU EHTUTETH KOjH TIPHUIIAIA]y OCTaBHU-
OLly y TPEHYTKY HErOBe CMPTH, a IPUTOM Cy HAcIeAMBH M clI000AHH 3a Haciehusamwe. Bua. N.
Gavella, Nasljedno pravo, Narodne novine, Zagreb, 2008, str. 54-61.
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CTBHMa, MOXE C€ M3BECTH 3aKJbyJaK Ja HaclehuBame TUTUTAHUX qo0apa Hije
PETYINCAHO TTOCEOHNM 3aKOHOM.

Wnak, kaga ce y 003up y3My OCHOBHHM IIPHHIIMITN HA KOjHMa MOYHBA JIOMa-
he HacneHO IPaBO, HECYMIBLHBO je 1a popMa, OTHOCHO OOJIHK Y KOM Ce MPEaMET
HaciehuBama Halla3u, Te HAYWH Ha KOjU C€ OH CKJIAJIUIITH HEe Ou cMeo outu dif-
ferentia specifica y morneny oniy4uBama 1a U Cy TAKBH IPEIMETH HACIICAUBU
wiu He. [Iutame BIXOBe HAClIeMBOCTH HEe O Tpebasto 1a 3aBUCH OJ1 00JIUKa HITH
MecTa yyBaba, Beh Ja mporsnasu u3 caMme Mpupoje npenMeTa HaciaehuBama nin
EBEHTYAJHO CIICIMjaIHuX MpaBHUX HOpMU. Ha mpumep, poTtorpaduje ocraBuo-
11a Koje ce Hanase y (oTo-andymy u potorpaduje koje ce Hasase Ha YCb Hocauy
WM y OKBUPY cloud-a’ cy y oba ciydaja TBOPEBHUHE ayTopa M PEIOBHO yiase y
cacTaB 3a0CTaBIITHHE, 63 0031pa Ha MECTO Ha KOM C€ YyBajy, OTHOCHO Ja JIU Cy
MaTepHjallHO OTeJ0TBOpeHe Wiau He. Ca IpyTe cTpaHe NOKTPHUHA je MoaesheHa,
Ha IIPUMeD, Y Be3H IIPUBATHO pa3MEmEHNX online mopyka. JelHU MX HOMCTOBE-
hyjy ca mpuBaTHOM IPENHUCKOM OCTAaBHOIIA, CXBaheHOM y TPaAHIIMOHAITHOM CMH-
CIly, y BUJy ITHCaMa 9yBaHHUX y 0ce0HOj PUOIM YHYTap paaHOT KaOMHETa KOje,
npemMa BUXOBOM MUIILBEHY, yia3e y cacTaB 3aoctaBuiTune.® JIpyru nak aajy
NPEJHOCT MPaBUIMMA O 3aIUTUTH JIMYHHUX MOJaTaKa U TajHOCTH KOMYHUKAIH]e,
TE OBa JUTUTATHA 100pa UCKJbYUyjy U3 cacTaBa 3a0CTABIITHHE.!

[IpumeTHo je, Takole, na ce mocTojeh MHCTUTYTH HACTIETHOT paBa Havyell-
HO MOTYy IPUMEHHUTH M Ha HOBE M3a30Be. Hanme, yKoIuKko ce mohe o mpermno-
CTaBKe JIa je ’eJba OCTaBHUoOIIa Ja npeHece oapeheny BpcTy nojgataka kKoja ce
HaJa3u y IUTUTAIHO] (GopMU, MOKE ce M3BECTH 3aKJby4ak Jia Ou y TOM ciiydajy
npeameT HacnehuBama OUIU ypaBo IOMEHYTH JUTHTAIN30BAHU MOAAIIH, O]
HOCHO aurnTaigHa mobpa.t Meljytum, 360r cBoje hopMe TH TOIAIU CY YCKO IT0-

5 Cloud (0611aK) je pauyHapCcKH IIPOrpam Koju Mpyska MEMOPH]jCKHU ITpocTop myteM MHTep-
HeTa, moMohy Kor ce pa3inuunTte HHPpOpMaIuje CKIIaIuIITe Ha cepBepy Kommanuja unje ce cloud
yeiyre kopucte. [TomenyTa omnuja He onTepelyje pocTop 3a CKIIaJAUIITeHhe Ha OUII0 KOM ype-
hajy, a oreT ce nHpOpPMaIjamMa MOXKEe IPUCTYTIHTH Y OHIIO KOM TPEHYTKY, ca OmIo Kor ypehaja Ha
OCHOBY IPHCTYHUX NapameTapa. Bua. sume S. Radovanovi¢, Upotreba racunarskog programa
u cloud computing-u, Zbornik radova Pravnog fakulteta u Novom Sadu, Novi Sad, 3/2013, str.
343-344.V pany he ce nojaMm KOPUCTUTH Y CBOM U3BOPHOM OOJIHKY.

% Bun. sume Miinchener Kommentar zum Biirgerlichen Gesetzbuch, Digitaler Nachlass
(Leipold), 7. Auflage, 2017, noctynHo Ha: beck-online.

7 Buu. B. Klas, C. Mohrke-Sobolewski, Digitaler Nachlass — Erbenschutz trot; Daten-
schutz, NJW 2015, s. 3473; K. Raude, Der digitale Nachlass in der notariellen Praxis, RNotZ
2017, s. 17; N. PreuB3, Anm. zu BGH, Urt. v. 12.07.2018 — I1I ZR 183/17 (Digitaler Nachlass),
NIW 2018, s. 3146 naBeneno npema: cryauju Der digitale Nachlass, Fraunhofer SIT, Universitdt
Bremen/IGMR, Universitit Regensburg, Darmstadt, 2019, s. 59. Y naBeneHuM pasioBuMa ayTOpH
3acTyIajy CTaB [a Cy Kako IOJal{ TaKo M HAaJIO3U ca KOjuMa Cy CKOITYaHHU HEHACJICAMBH, jep ce
paau o TMYHUM J0OpHMa OCTaBHOIIA KOja Ce leTOBOM CMphiy race.

8 JTokTpuHa je HeyjeqHaYeHa y MOrJey Tora Ja Ju mojanumMa tTpeda Mpu3HaTH Kapakrep
CTBAapHUX MpaBa M J1a JU UX Tpebda mocMaTpaTu Kao 00jeKTe arCOIYTHOT MPaBa UM je 3a BUX
NPUMEPEHHjH yTOBOPHOIIPAaBHU pexxuM. Takohe, y urepaTtypu ce IOMHIbY U CTABOBH O yBohery
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BE3aHM ca (GU3NYKUM IpeIMEeTHMa T3B. MEIHjyMUMa HIIN TeJIECHUM HOCAaYHMa
Ha KojuMa ce 9yBajy. CyIITHHCKO TUTakEe, TIIe/TaHO ca IPABHOT acleKTa jecTe Ja
JIM ce TPEHOCOM (PU3HUKOT TTpenMeTa, perumo Mmy3udkor 1[/1-a, mctoBpemeHo ca
UM ITPEHOCE M MOJIAIH KOjU ce Ha FheMy Hajasze HiiH ak He? OHOCHO, YKOIHKO
Ce CTBapy MOCTaBe y KOHTEKCT HACJICIHOT TIpaBa — J1a JIU Ce 3aBeIITajHUM pacIo-
JarameM, Ha mpuMep rope nomenyror 1[/I-a, ruMe ayTOMaTcKu MpeHoce U Mo-
Jaly CKJIaJuIITeHH Ha leMy? YCKO TocCMaTpaHo, caMo IPaBo KOjeé OCTaBHJIAL]
Kao0 BJIACHUK MMa Ha MEJIMjyMy HE FOBOPH HUILTA O IpaBy Kopuihema nojaTaxka
CKJIQIUIITEHUX Ha BheMy (moaBykiu aytopr).” C apyre cTpane, kako je Beh HaBe-
JICHO, JKeJba KaKO OCTaBHOIA, TAKO U YHUBEP3aJTHUX U CHHTYJIapHUX CYKIecopa
MOKe MPENICTaBbATH HE MPEHOC caMor (pu3nYKor mpeamera, Beh JUruTanu3oBa-
HUX ToyaTaka. [Ipema jemHOM MUIIIbEHY, MOJAIH TOXPAkEHN HA HOCAuy Jele
CyI0MHY caMOr Hocaya M Kao TAKBU YMHE cacTaBHU Jieo Hacieha.l? [Ipema npyrom
CTaBy, 3aMKa y moriieqy Moryhnoctn xopunrhema nojmaraka ca v y3 KOHKpeTaH
MpenIMeT MOKe OMTH N30erHyTa MPeln3HOM (POpMYIIAIlijoM YHYTap CaMor 3aBe-
HITama, HaBohemhEM Jla ce BHIMe IIPEHoCe ,,i CBa apyra npunaaajyha npasa“.!!
CamuM TUM, UMaOIMMa JUTHTAIHKUX J00apa Ha pacroiaramy je MoryhHoct ia
IyTEeM 3aBellITama MPEHECY CBa IpaBa u oBJalihemna Ha CBOje HACICTHUKE Y OHOM
00MMY Y KOM Cy MX OHH TOKOM JKMBOTa ykuBaju. Hanasbe, oHu OM MOriu U a
OJIpezie jeqHO WIIM BHILE JIUIA Of] TOBEpeka KojuMa hie yCTynmuTH IpUcTyI CBUM
WJTH HEKUM JUTUTAJIN30BaHUM MOJAIMMa 1 TO Iy TeM HaJlora nuiu Jierata. Hajzan,
Moryhe Ou OMJIO 1 1a OHM 3aBEIITajHUM HACIEAHUIIMMA U/UIIH JIeraTapuMa J1ajy
CMEpHHUIIC 32 Talliekhe WK Opucame CBOje IUTUTATHE UMOBHHE, a TO HCTO MOTY
YYHMHHUTH U TOCTABJbAKEM M3BPIIHOIIA 3aBEIITAA.

Hamnpen u3HETO Basku y CBUM OHHMM CITydajeBUMa KaJa je OCTaBHJIAIl OBJIa-
mheH 1a TpUCTYNH MoJaniMa KOju Cy CMEIITeHH Ha MeAHjyMy, OUIio na cy y

noceOHOT, HOBOT ITpaBa HHTENEKTyallHe cBojune. Bun. crynujy Der digitale Nachlass, Fraunhofer
SIT, Universitdt Bremen/IGMR, Universitdt Regensburg, Darmstadt, 2019, s. 121-149; Miinchener
Kommentar zum Biirgerlichen Gesetzbuch, Digitaler Nachlass (Biermann), Miinchener Anwaltshand-
buch Erbrecht, 5. Auflage, 2018, noctynto Ha: beck-online; C. Munoposuh, I’ paljanckoiipasnu
pedxcum fiogaitiaka Koju Haciiajy yioiipeoom diameiinux ypelhaja, 36opauk panosa [IpaBHor
¢dakynrera y HoBom Cany, Hosu Cap, 2/2018, ctp. 676-678.

® Bua. Ch. Keim, D. Lehmann, Vermdchtnis von Daten auf ,,Original-Datentrigern*,
Beck‘sches Formularbuch Erbrecht, 4. Auflage 2019, s. 1.

10 Bun. Th. Hoeren, Der Tod und das Internet — Rechtliche Fragen zur Verwendung von
E-Mail und WWW-Accounts nach dem Tode des Inhabers, NJW 2005, s. 2113-2114. [Ipema na-
parpady 90 Hemaukor rpaljaHckor 3aKOHHKA MEANjyMH Ha KOJUMa Cy CKJIAQJUIITCHN JTUTUTAIIHU-
30BaHM MOJAllM OCTABHOLIA MOT'Y C€ MOABECTH 0] [10jaM CTBApH, Ha KOjUMa C& MOXKE 3aCHOBATH
[IPaBO CBOjHHE Kao alCoJyTHO IPaBO M CTOra, OHU Kao Tako cxBaheHH mpeameTd Mory npehn
PEIOBHOM YHUBEP3aJIHOM CYKILIECHjOM Ha HacleIHHKe ocTaBuola. Bua. naparpad 90 Hemaukor
rpahanckor 3akonuka (BGB), noctynno nHa: https:/www.gesetze-im-internet.de/bgb, maTym mo-
cere: 30.12.2021. xao u cryaujy Der digitale Nachlass, Fraunhofer SIT, Universitit Bremen/IGMR,
Universitdt Regensburg, Darmstadt, 2019, s. 48.

I Teraspuuje Bua. Ch. Keim, D. Lehmann, op. cit, s. 2.
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MUTaky BEroBU NMOJALN Ha IMYHO BEeroBOM MEIHjyMy, OMIIO 1a Cy oAl pas-
HOBaJbaHO CTEUEHH O] IPYTOr JInula — HiTp. KynoBuHoM [[/I-a.1?

2. YI'OBOPHU OJJHOC OCTABHOLIA U ITPYXXAOLIA YCIIYTA

Kana ce roBopu o qurutainHoM Haciely, uecTo ce nmpeHeOperaBa YnmbeHHUIA
Jla AUTATATN30BaHH TTOJAITH TIOBE3Y]Y HEKOIHMKO cy0jeKaTa, Koju Hicy Mel)ycoOHo
noBe3zanu camo Moryhnomhy HacnehuBama. Tu qpyru ogHocu, kako he ananuza
MOKa3aTH, YMHOTOME yTHYY Ha MOJIOXKa] TOTCHIIUjaIHUX HACIEAHNUKA, OJTHOCHO
neratapa. Y mpBOM pely, TO Cy OHOCH u3Mel)y ocTaBHOLa ¥ POBajaepa, Te To-
JI0Kaj UMaolla ayTOPCKHUX TpaBa HaJ[ ayTOPCKUM JeIrMa Koja ce CTaBJhajy Ha
pacronarame KOpUCHHIIMMA ITyTeM pa3Hopa3Hux miuardopmu. [lpumepu cy mu-
POKO pacnpocTpameHe APYIITBEHEe Mpeske Kao WTo cy [nstagram, Facebook nnn
Twitter, 3atum Yahoo u Google Hano3su, e mnardopme kao mro cy Deezer, iTunes
nnn Netflix, Koje CTaBJbajy Ha pacroliarambe My3HudKa OJJHOCHO (HIIMCKA JieNa, Y3
MPETXOJHO MPHUOABIbEHY JI03BOITY, Ha 1aJbe KOpHUIINEHe KPajlbM KOPUCHULTUMA.

VYKOIUKO ce paan O AMUTUTAIHAM JOOpHMa Koja ce Hajla3e Ha cepBepHMa
MpOBajIepa, BUX0BA CYI0MHA YeCTO 3aBHCH O]l TIPaBUJIa CAAPKAHUX Y OMIITHM
ycroBuMa kopuirherma. OHa ce MaxoM MOTY CBPCTaTH y HEKY of ciieehux rpyna:
MpaBuiia KOja M3PUIHTO 3a0pamyjy MPeHoC JUTHTaTHUX g00apa, 010 3a JKUBO-
Ta, OMJIO 3a CITydaj CMPTH; IpaBuia Koja capiKe OIITY 3a0paHy IMpeHoca TUTU-
TaJIHUX J100apa, ajld ra MOTY JIO3BOJIUTH Yy U3Y3ETHUM CHTyallljama; OHa Koja
M3pUYUTO MpeaBuhajy MoryhHOCT IpeHoca JUTHTATHUX 1o0apa u Haj3al, mpa-
BHJIA KOja HE caJpKe HUKaKBe HH(opMaIlije 0 oBoM nurtamy." [IpumeTHo je 1a
ce y OIIITUM yCJIOBHMa KopHuIIhema He IpaBy pa3nuka n3Mel)y Bpcre mogaraka
KOju ce Haslaze Ha riatdopmama. Hanme, kazia je ped o IpyIITBEHUM Mpexama,
KOPHCHHK j€ MPHUIIMKOM PerucTpaluje Ay’KaH Ja MOAETH CBOje JINYHE MOIaTKe,
JIOK je KacHHje MPUIIMKOM KopuIhema c1000/1aH /1a OCTaBJba | JIeNH CBoja ayTop-
cka nena y Buny (ororpaduja, BUAEO 3amuca, pa3HIX CBOjJUX JAPYTHX YMOTBO-
pHHa, Te J1a pa3Membyje MopyKe ca IpyruM KOpUCHHIIMMa. Bpcra nopaTtaka koja
MIPIJIMKOM OBUX aKTHBHOCTH 3aBPIIM HA cepBepy MpoBajaepa uuje ucta. C jeqHe
CTpaHe, y NUTamy Cy JIMUYHU IIOJAAall KOPHUCHUKA, aJIu YE€CTO U JIMYHU NOoAalln
JpYTUX KOPHCHHKA, JIOK CY, C APYTe CTPaHEe, TO ayTOPCKA JieJla CaMOT KOPHCHHKA.
Kana ce y onmmtum ycioBuMa kopumhema IoMHUbe 3a0paHa mpeHoca rmoaaTaxka

12 Bua. C. Munoposuh, ['pahaHcKonpaBHA peknM TofaTaka KOji HAacTajy yrmoTpeOoM ma-
MeTHUX ypehaja, 30opauk pamosa [IpaBHor ¢axynrera y HoBom Cany, Hosu Can, 2/2018, cTp.
672. Y cBUM IpyTUM CIly4ajeBUMa, BasKU MPABHIIO nemo plus iuris ad alium transfere potest quam
ipse habet.

13 Bua. kox N. Banta, Inherit the Cloud: The Role of Private Contracts in Distributing or
Deleting Digital Assets at Death, Fordham Law Review, Vol. 83/2014, p. 817.
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Ha Tpeha numa, He Mpenu3upa ce 0 K0joj BpCTH TojaTaka ce paau. Jla mu cy To
JUYHHU OJAIH KOjU oA oApeleHnM ycinoBuMa u Tpeda aa Oyay 3amtuhenu uim
Cy TO ayTOpcKa Jiejia KojuMa OCTaBHIIAI] MOXe CII00O0HO Jalhe Jia pachoiaxe,
0e3 003upa Ha TO TJe UX je IPOBOOMTHO MOCTABHO, 1A CBAKAKO U 3a CIIy4aj CBOje
cmptr.'4

Pa3BojeM nojma gurutainHor Hacieha U leroBUM 0OJbUM CXBaTamhEeM, CBE-
JIOITM CMO TIPOMEHa, TJIe U KOMITaHHje MOYUIbY Jla YBaXKaBajy HaBEJCHY pasiiuKy.
[TpBoOuTHO, BehKHa ux je cagana y npBy rpyiy, Hamehyhu ancomyTtHy 3a0pany,
Te noBojehu TUTynape JUTHTAITHUX Jo0apa y CHUTyalujy IJie OHU HUCY UMallid
ciobony a onydyjy mra he ce 1ecuTH ca BbUXOBUM AUTHUTATHUM J00OpUMa HAaKOH
mUXxoBe cMpTH.® YV naHamme BpeMe, KOMIIaHHU]€ KOje MMajy MUJIHOHE KOPHCHH-
Ka MO>KEMO IpyIucary y aABe nenuHe. Heke on \mux Hyne MOryhHOCT yKilamama
npodwuia 1Mo HaCTymamy CMPTH, JOK MOjeINHE MPYIKajy OIIHje KOje 3armpaBo
rapaHTyjy HacJIeIHUIIMMA IPUCTYT MOAALKUMA.

ITopen moryhHOCTH KOja Togpa3zyMeBa qa caM KOPUCHHUK 3a JKHBOTA TPAjHO
oOpwuILIe CBOje HAJIOTe U cayyBa MOJAaTKe Koje 1aJbe KeJH J1a IPeHece Ha CBoje Ha-
CIIeIHUKE, OpUcary HAJlora e MOXKe IPUCTYITUTH H YKOIHKO Ce ITPOBajep yBEpH
Jia je HaCTyMHJIa CMPT KopucHUKa. HaBeneHa omnmuja Moxe ce cMaTpaTy OmiiTe-
npuxBaheHOM jep Cy CBe KOMITaHH]e BOJBHE Ja OOPHIITY HAJIOT 110 HACTYTIaky CMPTH
kopucHuka.'® [Ipunukom Oprcama Halora, IpoBajaepu MOpajy OUTH H3y3ETHO
MaKJEUBY ¥ OJITTYKe IOHOCHTH HAKOH IIITO CE yBEpE Jia je CMPT 3aUCTa HACTYTIHIIA,
TE€ HAKOH LITO UM CaMH HaCleTHUIIM 3aTpaxe yKiIamame Hanora. [loTeHujanau
HACJICHUIU Cy JAYKHH JIa IOKAXY CBOj OJTHOC Ca IPEMHHYJIUM KOPUCHUKOM,
MOHOLICHEM M3BOJIA U3 MAaTUYHHX KIbUTA U/UIIH 3aBEILTakba, a HEPETKO U 0CTa-

14 Buy. sunie C. Pajiosanosuh, Ayitiopcko ipaso naxkon cmpitiu ayisiopa, 300pHIK pajioBa
[MpasHor daxynreray HoBom Cany, 6p. 2/2004, ctp. 201-224.

15 Ha mpumep, paHuje je HEaKTHBHOCT KOPUCHUKA BOJMJIa OpUcCamy OJHOCHO TalllCHkhy Ha-
JIora, 1a Cy MpoBajiepH HAKOH MPOTeKa 0JJpel)eHOr BpeMEHCKOT ePHO/a — OJ1 TPH JI0 LIECT Mece-
LM WJIM TOAUHY JaHa, UMaJIu 10001y Ja MpUCTyIe Opucamy Hajora. To je 10 HegaBHO OHO
CIIyuaj ca APyIITBEHOM MpekoM Facebook, a mocieqmuM yBUIOM Y ONIITE YCIOBE KOpUIIhema
Twitter TpymITBEHE MPEXe, POK OJ1 IISCT MECEeI HEAaKTUBHOCTH je 3aapikaH. Buu. https:/help.
twitter.com/en/rules-and-policies/inactive-twitter-accounts, gatym nocere: 12.08.2022. roause.
HepeTko je 360r TOra y CTpaHoj JOKTPUHH 3aCTYIaH CTaB J1a OIIITH yCJI0BH Kopulrhema 030usb-
HO HapyIIaBajy jelaH 0 OCHOBHUX IPHHIIMIIA HACJIEIHOT ITpaBa — yHUBEP3aJIHy CYKLECH]Y, T€ a
ce THM yroBOpHUMa He MOKe 3a0paHUTH MM OTPaHWYUTH HacleJHUIIMMA Ja NpudaBe CBOje Ha-
cnenctso. Bun. kon N. Banta, op. cit, p. 842.

16 Bunetn Bute y onesbky Help Center komnanuje Meta, kako ApyniTBere Mpexe Instagram,
https:/help.instagram.com/264154560391256/?helpref=related _articles, Tako u npymTBeHe Mpe-
ke Facebook, https://www.facebook.com/help/1518259735093203?helpref=related articles. lcTo
pememe Baxu 3a Twitter, https://help.twitter.com/en/rules-and-policies/contact-twitter-about-a-
deceased-family-members-account, 3a Google u Yahoo, kao u ca BrMa ITOBe3aHe HAJIOTE Ka0 IITO
je Ha mpumep YouTube nanor. Bua. https:/support.google.com/accounts/answer/3036546, te https:/
ph.help.yahoo.com/kb/SLN2021.html, narym mocere: 12.08.2022. roaune.
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BUHCKOT pellieiha, OJJHOCHO y JIpikaBaMa TJe je MPU3HATO W HACJICTHUYKOT yBe-
pewma — Erbschein. IlpoBajaepu He Ou cMenn 0J1ako TOCTYTIATH MO JlojaBama Apy-
TUX KOPHCHUKA KOje HepeTKO MOT'Y OMTH M MAJIMIIMO3HE HITH MAK 110 HelpoBepe-
HUM HOBMHCKUM HatmucuMma.!” MelyTum, HaBeieHa coyinja He TOBOPU HHUIITA
0 TIpey3uMarby MojlaTaka Koju ce Halla3e Ha HaJIOTy MIU Cy ca UM MOBE3aHH,
Beh caMo O BbHXOBOM YKJIathamy.

Hapnasbe, o mocienuiiamMma CimaHa CUTyaIja jecTe U aKTHBUPALE T3B. CIIO-
MeH-HaJlora y ciy4ajy cMptu (Memorialized account), xojy npeasuha koMnaHu-
ja Meta. Ona mompa3ymMeBa Ja ce caapikaj Ha IporuTy TpajHO dyBa Ha CepBEpY
MPOBajIepa, ajli Ce UCTOM BHUILIE HE MOKE MPUCTYIHUTH, HUTU CE OH MOXKE Ipey-
3€TH, YaK HH y3 MPHUCTYIHE mapameTrpe.'® EBeHTyanHo, KOPUCHUK PYIITBEHE
mpexe Facebook!” moxe a ofpenu jenHy oco0y o1 moBepema Koja Takohe Mmopa
nla ©Ma TTpoQ I Ha TOMEHYTO] IPYIITBEHO] MPEXH, a kKoja he motom mohm na
ympaBJba ciomen-Hanorom (Legacy Contact).?° llltaBuiie, y Mojallmbeny ce Ha-
BOJIU JIa ce ocoda oj] TIOBepeha MOpPa KMEHOBATH Y 3aBEIITARY WITH ,,CTHYHOM
MPaBHOM JJOKYMEHTY KOjU U3pakaBa jacHY cariacHOCT y KOMe ce HeIBOCMHUCIIe-
HO W3pakaBa BOJba M NMPHUCTAHAK MIPEMHUHYJIOT KOPHCHHUKA J1a joj ce oMoryhu
OrpaHMYeHH NPUCTYT nopauuMa. [locieanuno, ykonuko auie npeMuHe 6e3 3a-

17V jensom ciyuajy y Hemaukoj, mpoQui KOPUCHHUIIE je CBEra IIECT JlaHa HAKOH TParuuHe
CMPTH ,,3aKJbyuaH", 0€3 3Hama U CarllaCHOCTH BEHUX POJHUTEbA KA0 3aKOHCKMX 3aCTYNHHUKA U
3aKOHCKMX HaCJIeJHUKA, a CBE HAa OCHOBY IPHjaBa APYTUX (MCTO TAKO MAJIOJICTHUX KOPHCHUKA) U
HaTnuca y HoBuHama. Bun. npecyny CasesHor cyna npasne Hemauke — BGH Urteil 111 ZR 183/17
von 12.07.2018. TIpecyaa nocTynHa HAa 3BAHMYHO] HHTEPHET CTPAHUIIU Cyaa, https:/juris.bundes-
gerichtshof.de, narym mocere: 15.02.2022. roguse.

18 3a akTHBUpaKe CIIOMEH-HAJIora Takohe je MoTPeOHO J0Ka3aTH YNEEHHILY CMPTH U BE3Y
ca PEMHHYJIHM, JIOK CE Y HACTaBKY I0ceOHO Haramasa aa komnauuja Hehe mpysxutu uapop-
Maluje o MpHjaB/bHBaky Ha HAJIOL, T J1a OU TaKBO Jieflakbe OUII0 y CYTIPOTHOCTH Ca ONLITHM
ycioBuMa kopuiihema. M3HeTa conyiuja Takohe He Hyin MOryhHOCT npey3uMara MojiaTaka.

Bun. Ha https://www.facebook.com/help/1111566045566400/?helpref=related articles, xao
u Ha https://help.instagram.com/629384070470153/?helpref=related_articles, narym mocere:
12.08.2022. roause. Takohe: D. Klasicek, What happens to your Gmail and Facebook ac-
count after you die?, Economics of Digital Transformation, University of Rijeka, Faculty of
Economics and Business, Rijeka, 2019, str. 46-48.

19 Komnanuja Meta Hyn ocTaBibarmbe 0c00e 0/ TOBEPEHa CaMo 3a jeHY JPYIITBEHY Mpe-
Y Y CBOM BJIACHHUIIITBY, & TO je IPYIITBEeHAa Mpexka Facebook. OcTaje HejacHO 3aIlTO U KOPUCHH-
[EMa JIPYLITBEHE Mpexe Instagram Huje nata ucta MOryhHoCT, IIOr0TOBO Kajia ce y 003up y3me
noaarak na Instagram o6poju npexo 500 MUTHOHA aKTHBHIX KOPHUCHUKA KOJU HA THCBHOM HUBOY
nese npubnmkHo 80 Mrutnona gotorpaduja. Buna. Wikipedia ctpanuny: https://en.wikipedia.org/
wiki/Instagram, narym mocere: 12.08.2022. ronune.

20 Tako TOCTaB/bEHA 0CO0A O IOBEPEHa MOKe Jia TPUXBaTa WK 0101ja HOBE 3aXTEBE 32
npujaTesbCTBa, oK Beh mocrojehe mpujaresbe HE MOXKE 1a OOpHUIIE, HUTH MOXE CAMOCTAJIHO J1a
[rajbe 3aXTeBe 3a HOBa MpHjaTesbcTBa. Hamasbe, Moxke 1a Memba IpoHITHY B HACIOBHY (oTorpa-
¢dwujy, na e 1o ,,3uny" (wall) KOpUCHUKA, T€ YKOIUKO j€ TO KOPUCHUK U3PHYUTO T03BOIUO U
Ia cayyBa mwerose GoTtorpaduje u 1pyre 3anuce Ha JokaiaHe meaujyme. [IpuBatae nmopyke mpe-
MHUHYJIOT KOPUCHHKA OCTajy BaH J0Mallaja.
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BEIIITama OBa OMIIHja OCTAje BaH FH-ETOBOT JOMaIaja. Y TOM ClIy4ajy TOTCHITH-
jallHU 3aKOHCKU HACJICIHUIIN, KAKO JI0CaIalllikha IIpaKca rmokasyje, Mopaiu ou aa
npubaBe CyJICKy OJNTYKY Kako OW MPUCTYMWIH TIOIal[iMa, TIPY YeMy HH YCIeX y
CYJCKOM TIOCTYIIKY HUje TapaHuuja aa he um outu o0ez6ehen npuctyn Haory
1 CBUM TPa)XKeHUM TIomaruma. !

Kaxko xopucHHIIM Ha MOjeAMHUM ILIaTPopMamMa MOT'y OUTH U KpPEaTOpH pas3-
JUYHATOT caapiKaja, mTo je moceOHo nmpuMmeTHo Ha YouTube kaHamuma, a y 1mo-
ClIe/Ih¢ BpeMe U Ha APYIITBEHO] MPEXU [nstagram, mopes IOMEHY TUX TojlaTaka,
M3a KOPUCHUKA OCTajy W HOBYAHA CPEICTBA HA KOja MOTEHITNjaTHU HACIICTHUITH
nMajy npaBo. KoHkpeTHo, kaja ce roBopu o YouTube xaHaly Koju ce HaJIa3u y
cknony Google nanora, y okBupy onuuje Inactive Account Manager caMoM Ko-
PUCHHKY CE€ OCTaBJba MPOCTOP Ja YPEAH IPEHOC NoaTaKa y clly4ajy HeaKTHB-
HOCTH. YKOJIMKO KOPHCHHUK MIPEMUHE, a He UCKOPUCTH JaTy MOTYHHOCT, cama
KOMIIaHM]ja ce o0aBe3alia Jla Ha MOTCHIIM]aJIHE 3aKOHCKE HACIICAHUKE, Ka0 YIAHO-
BE yKe TIOPOJIMIIE, TPEHECEe 3a0CTajla HOBYaHA CPENICTBA, Oe3 IaBarmba MPUCTYITHUX
nojaTaka ¥ KOHTPOJIE HaJl HAJIOrOM.>?

HajuoBwuje, yjenno u Hajsehe n3mMeHe koje HaCIeTHUITIMA OMOTYhyjy TIpH-
CTYyI CaMUM JUTHTAIHUM JOOpUMa CTHXKY U3 KOMITaHuje Apple, Koja Takohe yBo-
I OTITN]y KOHTAKTa y cay4ajy cMmpt (Legacy Contact) 3a cBe KopucHUKe iPhone,
aJM y 3HaTHO mIkMpeM ooumy.”> Hanme, HOBa OMIIMja MPY’Ka KOPHUCHUIIMMA MO-
ryhHOCT a ompene jenHy ¥ BHIIE 0c00a o1 TIoBepera koje he Mmohu ga mpucTyre
HBUXOBOM Apple HaOry HAKOH HUXOBE CMPTH Y3 IMOMOh T3B. MPUCTYITHOT KJby4a
(access key). Apple npenBubha orpannyeme y moriieay Opoja KOHTaKaTa, Ipu 4eMy
jeaH KOPUCHUK MOXKE Jia [IOCTaBH MAaKCUMAJTHO MET 0c00a. Y3 MPUCTYITHH KJbYY,

2l Tlomenyhemo 1Ba mpumepa, TJ€ Ce jeaH THYE yIPaBo APYIITBEHHX MPEKa, a IpyTh
HPUCTYIIA EICKTPOHCKO] MOLITH IPEMHUHYJIOr. Y 00a cilyyaja, BpXOBHH CYI0BH Kao HajBHIIIC HH-
CTaHIIe, 3ay3€JIU Cy CTaB Jia Cy KOMIIaHH]je Iy )KHE 1a [IPe/iajy TpaxkeHe MoaaTke, Te Ja je y MPBOM
ciy4ajy Facebook Hanor KOpUCHHKa HACJIEIUB, a y IpyroM Yahoo HAJOr eJIEKTPOHCKE IOIITE.
Kommnanwuje cy mehyTum, noctynajyhu no onirykama cynoBa, HaCISIHUIIMMA TIPEaaie TeIeCHE
HOCaye ca MojlalliMa, 10K MM CaM IIPUCTYII HAJIOTY, HU y CIIy4ajy NOCTOojarba IPaBHOCHAXKHE TIpe-
cyJe, HUje rapaHToBaH. Y IpBoM ciryuajy je mpeaat YCb muck ca 14.000 ctpanuua y [IAP dhop-
Mmary, a y apyrom ciy4ajy L[/l u Tpu kyTHje 3a ckiaaumTemne nanupa ca suire ox 10.000 crpa-
Huua. Bua. npecyny CasesHor cyzna npasie Hemauke — BGH Urteil 11T ZR 183/17 von 12.07.2018
¥ BU/. TIPECYy OCTaBHHCKOT cyaa y Muuureny, In re Estate of Ellsworth, No. 2005-296, 651-DE
(Mich. Prob. Ct. Mar. 4, 2005). [Ipecyna noctymnHa Ha: https:/www.lawjournals.co.uk/cases_refer-
red/in-re-ellsworth-no-2005-296-651-de-mich-prob-ct-2005, narym nocete: 05.01.2022. rogune.

22 Bup. suiue Ha: https:/support.google.com/accounts/answer/3036546, natym nocere: jia-
TyM nocete: 30.12.2021.

23 Tlocnenme u3Mere objaBibere ¢y 13. penembpa 2021. roaune U npeacTaBibajy aeo 15.2.
IOS makera axxypupama, y oneipky ,,Apple ID“. loctymHo Ha: https://support.apple.com/en-us/
HT212788, matym nocere: 30.12.2021. rogune. YecTo KOPHUCHUIM MMAMETHHUX Teie(oHa, TOpeN
tdoTorpaduja u Buaeo 3anuca, Ha TeneGoHNMA TyBajy U IPUCTYITHE TapaMeTpe 3a CBE UM HEKE
ceOu Ba)KHE aIUIMKalMje, Te Ce JaBambeM MPHCTyIa caMoM TelieoHy, 1aje IPUCTYI U 3a APYTH,
MHOTO ITMPH IUTUTAIIHH CATPKA].
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MOTPEOHO je Ta KOHTAKTH JOCTaBEe W MOTBPAY O CMPTH, HAKOH Yera KOMITaHHja
MPOBEPaBa UCIYHEHOCT YCIOBA M YKOJIUKO HE yOur HEKE HEl0CTaTKe, /1aje MO-
ryhHOCT Uy nma y3 moMoh HoBe mudpe MPUCTYIIH CBUM TTOJAITiMa ITPEMHIHYJIOT
KopucHUKa. Ha oBaj HauWH, caMMM KOPUCHUIIMMA IPYykKeHa je MOryhHocT aa
MIOCTaBJbabeM OCHepHUIMjapa ypene Cya0nHy MPUCTYIIa CBOJUM MOAallMa U
Jo0puMa CKJIaJUIITEHUM Ha TaMEeTHOM Tesie(oHY, OTHOCHO Ha cloud-y noBesa-
HUM ca Tenedonom. Mako mata MoryhHOCT HHje orpaHHYeHa caMo Ha HACIICIHH-
Ke, jacHO je 1a 0co0Oe o1 MoBeperma MOTY Jia Oyy ¥ U3 KpyTra 3aKOHCKHUX OZHOCHO
3aBEITAJHUX HACIIETHUKA, TE 1a he TakBa JaWIa Hajpe MohM Aa MOKaxXy CBOj
uHTEepec npema komnanuju. O cBUX HaNpea OMUCaHMX MOryhHOCTH, YMHH ce
Jia je TIoCIe/Iih-¢ HaBeIeHa Y CKJIaly ca OCHOBHMM MPHUHIIMITAMA HACJIEIHOT TIpa-
Ba, T€ OCTaje J1a ce BUAM Ha KOjU HAUMH M y K0joj MepH he Outn kopuurheHa, kao
u na i he apyre miardopme y OyayhHOCTH IPOITUPUTH CBOjE MIOCTABKE U YCBO-
JUTHU CIIMYHA PelICHa.

Kana cy y nmutamy npyre miatdopme myTeM KOjuX KOPUCHUK UMa IPUCTYTI
online kwUrama, My3uiii U (pUIMOBMMA HJIM BUJCO-UTPHUIIAMA, NIPE MOKYyIIaja
JlaBara oJIr0BOpa Ha MUTAE JIa TN CE TaKaB CaJIpikKaj MOXKE HACITICTUTH, HAjIIpe
je HEeONXO/HO yKa3aTu Ha oBnamrhema koja caM KopiucHUK uma. C jenHe cTpase,
MOJKE C€ PaJIUTH O CUTYAIlHjH Te KOPHUCHUK NMa oBJiamrhema KojuMa MoKe pac-
MoJIaraTH, y KOM Cly4ajy OH Ipey3uMameM JaTOTeKe CTHUE U TPaBo Jajber mpe-
Hoca Ha HacJenHuke. CTaBa cMO J1a TaJia Iy TeM YHUBEP3allHe CYKIIeCH]je Ha HacIe]l-
HUKE Mpejasu U JUrUTaiHu caapikaj.”* C apyre ctpane, Moryhe je 1a KOpHCHUK
npuctajyhn Ha onmiTe yciaoBe Kopunihema, yrOBOPHIM OJHOCOM Ha cebe mpey3me
camo mpaBo kopuiihema.”> C 063upom ja je HacnehuBarme IepUBaTHBAH HAUYNH
CTHUIaha, Ha HACJIEAHUKE MOTY Ipehin camMo oHa IpaBa Koja OCTaBHJIAIl ©UMa U TO
y 00uMy y KOM HX U OH caM ykuBa. Ctora, 1a OMCMO ONrOBOPHIIH Ha TUTAE 1a
JIY ce y TIOMEHYTOM CIIy4ajy pajJy O HacleIMBUM MpaBUMa U obaBe3ama, Heoll-
XOJIHO j€ OCBPHYTH C€ U Ha IIPaBHY MPUPOAY 3aKJby Y€HOT KOPUCHUYKOT YTOBOPA.
C 003upoMm 11a je ped 0 jeTHOM OOJUTAITHOHO-TTPABHOM OJTHOCY, TI0 MTPaBHITY, Ha-
cieAHUIM Ou OmnM oBiamheHu /a CTyIe Ha OCTaBUOYEBO MECTO Y TOMEHYTOM
YroBOpHOM oiHOCY. Mnak, He cMe ce 10 ay TOMaTU3My TIPETIOCTABUTH Ja CY CBU
YTOBOPHH OZHOCH OCTaBHOIAa HacJaeAuBH. HeonxonHo je mpeTXomIHO YTBPIAUTH O

24Y ToM cllyuajy pajii ce 0 MCKJbYUMBOM YCTYIIalby MMOBHHCKHUX MpaBa. Buj. ui. 62 cT. 2
3aKoHa 0 ayTOPCKUM U CPOAHUM npaBuma, (,,Ci. rmacauk PC*, 6p. 104/2009, 99/2011, 119/2012,
29/2016 — omntyka YC u 66/2019). V nasbem texcty ckpaheno: 3ACIT Cpowuje.

25 KOpUCHUIIM CTOTa MOPajy OMTH Ta)JbHBU IPUIIKKOM YIIO3HABAKA €A ONIITUM YCIOBUMA
MOCJIOBAbA, jep ce HEePETKO MO MaThopMama MOMHUELE ped ,, Ky ¥ KOPUCHUIIUA KIHKOM MOTY
MOMUCITUTH J1a Cy CTEKJIH JKeJbEHHU CaJIprKaj, a 3arpaBo Cy ra camo mpeyseinu Ha kopuinheme y
oJpeleHoM BpeMEHCKOM MEPUOY U UCTH HE Moceny]jy. Bua. Ha mpumep OIIiTe ycioBe KOMITaHHU-
je Amazon, Tie KOPUCHUK Mpey3MMa caMo JIMIIEHITY, Koja je HenpeHocuBa. JloctymnHo Ha: https:/
www.amazon.com/gp/help/customer/display.html?nodeld=GLSBYFEIMGKKQXXM, natym
nocere: 05.02.2022. ropuse.
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KOjOj BPCTH YTOBOpa Ce€ paju, Te Jia JIU je ped O JIMIHO] oOauTaruju uiu ue. Cuen-
CTBEHO TOME, CBH YTOBOPH KOPUCHHKA 3aKJbYYCHHU CIIPaM EETOBUX JTUYHHUX CBOj-
crtaBa Owin Ou HeHaceansu.2® Hamaspe, yroBopHE CTpaHe Criopa3yMoM, Yak U y
CUTYAIU]H KaJia Ce HE PaJIy O JIMYHO] OOJIUTALIM]jU, MOTY J1a UCKJbY4e HACIIECUBOCT.
Kommanmnje kopuctehu cBOjy MO3uUINjy MOhY, HATIOMHUELY Y OMIITHM yCJIOBHMA
MOCJIOBaMha JIa Cy CBa yrOBOPHA IpaBa U 00aBe3e HenmpeHocuBa Ha Tpeha nuna.
[TpocedrnoM KOPHUCHHUKY OCTaje caMo Ja MPUXBATH MIIA O0H]je TIOHYhEHO cTambe, jep
Ce pajiy 0 jeIHOM aJIXe3UOHOM yroBopy. Ho, nako ce mojMoBU HEMPEHOCHUBOCTH
1 HeHACJIEANBOCTH y BehnHU ciryuajeBa momynapajy, He paau ce 0 CHHOHUMHMA.
Hexka npaBa Mory OMTH HENIPEHOCKBA, Al HAcIeanBa 1 00pHyTo.”” Ctora je muTa-
€ JIa JTH Ce, Y OIIITHUM YCIOBHMA IIOMEHYTa HEMPEHOCHBOCT YTOBOPHUX TIpaBa
1 00aBe3a, OJHOCH CaMO Ha TIOCJIOBE inter vivos WU U Ha TIOCJIOBE Mortis causa,
T€ J1a JIW Cy TaKBe ofipe0e HempaBHUIHE WIIA IIPETEPaHO CTPOTe ITpeMa KOPHCHU-
numa. Komnanuje cy craBa ja je 3abpaHa arncosyTHa?®, Ho MUIIJBEHa CMO Ja 01
OTIIIITE YCJIOBE ITOCIIOBah-a Tpedasto mperusauje hopmynucata. Mehytum, He cme
ce M3 BUJIa U3TYOUTH HU YME-CHUIIA JIa YCTYTamhe UMOBHHCKUX IpaBa, Kaja je
ped 0 ayTOPCKUM IIpaBUMa, a IITO je Hajuenhe u Cirydaj, Moske OUTH UCKJBYIHBO
Y HEeUCKJbyunBO. Kasa y KOpUCHUYKOM YTrOBOPY HHj€ Ha3HAYEHO O KOjOj BPCTH
ycrynama ce paau, 3ACIT Cpowuje 3ay3uma cTaB Ja je ped 0 HEUCKJBY YTUBOM IIpe-
Hocy mpaBsa.?” CX0HO TOMe, KaJia ce TOBOPH O miartdopMama Koje 1ajy Ha Jajbe
Kopuirheme ayTopcka fena, JaJbi KOPUCHUIIN OTHOCHO Y HaIlleM CITy4ajy Oymy-
hu ocTaBHOIM HUCY UCKJBYYHBH KOPUCHHIIM M KA0 TAKBU HEMajy TIPABO Jia TUM
opnamrhemrMa gasbe pacmonaxy.’? CaMuM THM, TO HCTO TIPaBO ycKpaheHo je u
BUXOBUM HacyieaHuIuMa. Mako cy ycinoBu kopunihema MaXxoM HCTH 3a CBE KO-
PUCHHKE ¥ HE TPEACTaBJbajy HUIITA IPYTO A0 YIIYTCTBA TEXHUYKE MPUPOJIE 3a
kopuiithemwe yciyra,’! Hajoosbe Ou OHIIO 1a CBAKO 3aMHTEPECOBAHO JIUIIE CaMO
3aKJbYy41 KOPUCHUYKHU YTOBOP.

Hanasee, y unany 142 crtaB 3 3akoHa 0 0OJIUTallMOHUM OJHOCHMA HaBOJU
ce J1a OIIITH YCJIOBH 00aBe3yjy YTOBOPHY CTPaHy ako Cy joj OMIN TIO3HATH HITH

26 To Gu, Ha IprMep, OHMITH YTOBOPH KOje OCTAaBHIIAIl 3aKJbyYyje ca KOMIIAHHjaMa KOje Hy/Ie
yciyre online mpoBoJayucama, Kao WITo je arukanuja Tinder.

27 Bun. J. Byphesuh, Huciniuiiyyuje nacnegnot ipasa, lpasuu Gakyirer YHUBEP3UTETA
y beorpany, beorpan, 2020, ctp. 50.

28 3aKOHCKUM HaCJIETHHUI[MMA j€ jeIMHO AaTa MOryhHOCT fa yrace/oOpuiry nmpodui ca e-
JIOKYITHUM JAUTUTATHUM caJpikajeM y ciydajy cMpTH Oimckor simna. Bua. Ha npumep Netflix,
https://help.netflix.com/en/node/110165 n Amazon, https://www.amazon.co.uk/gp/help/customer/
display.html?ie=UTF8&nodeld=GUUSDRRESNUHHSTS5, natym nocere: 22.08.2022. ronuHe.

29 Bug. ui. 62 cr. 4 3ACII Cp6uje.

30 Bup. ui. 62 cr. 3 BACII Cpouje, kao u C. Pagosanosuh, Q0um §o360.6eHol ymuoicasara
pauynapckol ipoipama Kog yiosopa o nuyenyu, Ananu Ipastor daxynrera y beorpany, beorpan,
1/2013, ctp. 172-180.

31 Bug. L. Kroif3, C.H. Horn, D. Solomon, op.cit, s. 271.
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MopaJii OMTH MO3HATH y Yacy 3aKJbyuerba yropopa.’? Meljytum, ca Harpes u3He-
TUM MOTyhHOCTHMA y BE3U ILUIaHUPaka CYKIECH]e TPOCEYHU KOPUCHUK HUjE HU
yIo3HaTt, Beh ce cBe Hampes modpojaHe CTaBKe TPEHYTHO Halla3ze y OKBUPY I10-
ceOHOT 0fieJbKa KOjU Ce OJTHOCH Ha MpYyKamke nomohu kopucHuiuma (Help Center).
Haxko cratucTrka nokasyje fa peTko KO U IPOYHTa OMIITE YCIOBE MPe HEero IITO
Ha UCTE MPUCTAHE, OHU KOjU OH U JKEJICTH Jla Ce Ca BbUXOBUM CaJIpKajeM yIo3Ha-
jy, ocTajy yckpaheHHu 3a oITOBOp Ha MHUTAmkE KOje TO CBE MOryhHOCTH CTOje Ha
pacrojiararmy CaMOM KOPHCHHKY U Fb€TOBUM HACIICTHUIIMMA HAKOH cMpTH.>® Paan
00Jbe BHJIJbUBOCTH, TTOPEJT OMIITE Ope0e Jia Cy KOPHUCHUIY BE3aHH CBUM Ipa-
BUJIMMA, 112 ¥ OHUM KOja C€ Hajla3e Ha JPyruM MEeCTHMa, MUIILJbCHa CMO Jia Ou U
y OIIITHM YCJIOBHUMa KOopHIThema Tpedaio MOMEeHYTH HaBeJAeHE MOTYhHOCTH,
Mmakap u camo ynyhyjyhu Ha noce6an oznespax.

3. [IOJAM JJUT'MTAJIHOI' HACJIEDBA

Ha ocHOBY cBera M3HETOT, MOXE CE YOUMTH Ja je caM MojaM JUTHUTATHOT
Hacleha Bpiio KOMIIJIEKCAaH U J1a je BPJIO M3a30BHO MPEIU3HO ra NeuHNCaTH.
Koncynryjyhu noctynHy cTpyuHy JIHTEpaTypy, ayTOpH Cy JOLUIH A0 3aKJbyYKa
Jla Ipenn3Ha euHUIAja He TIOCTOjH, T€ J1a j& OACYCTBO jelHEe TaKBEe MPEIu3He
neduHuIMje onpapaaHo. [IpenusHo qeguHIcaTy 1M0jaM y HacTajaky 3HAYUII0 OU
3ayCTaBUTH FHETOB J1aJbH Pa3B0Oj M H30CTABUTHU CBE OHO IITO TOTOBO CBAKOAHEBHU
pact UT cucrema ca cobom Hocu. Yak 1 OBO 0 4eMy JaHac MHUILEMO, TIPe Camo
HEKOJIMKO JIeTIeHU]ja je OMII0 HEMO3HAHUIIA, & BPJIO je BEpOBATHO J1a CUTYaIlHja
Hehe OuTH MHOTO Ipyraymja HU y JelieHrjama Koje HaMm npezacToje. C apyre cTpa-
He, Tpeba UMaTH y BUTy YNEEHUILY J1a Cy MOl Koje Tpeda CXBaTUTH Kao JTH-
TUTATHO Hachele, o CB0joj MPUPOAU BPJIO XETEPOTeHH M Ka0 TAaKBH CKOITYaHU
ca pa3IMYnTHM, YECTO IHjaMeTPaITHO CYIIPOTHUM HHTepecumMa. Ctora Ou turu-
TanHo Hacnehe Tpebano mocMarpaTH Kao jenaH CKYIHH, TEHEPUYHH 110jaM KOjU
0u ce y HajIIMpeM CMHUCITy MOTA0 CXBaTHTH Kao ,,CBEyKYITHOCT TUTHTATHHUX J0-
Oapa“, Koju He MojJpa3yMeBa jeIMHCTBEHU MpeaMeT HaciehuBamwa, Beh Buiie
NpaBHY MO3UIIHM]y OCTaBHOIA Ja IIPEHece JUTUTAIN30BaHe IMOAATKE KOje OH Kao
KopucHuK uMa y Besu ca UT cucremuma. To Ou OMIv CBU IOMEHYTH JUTUTATHU-
30BaHM TO/IAIlH KOjU C€ UyBajy HAa MeANjyMuMa, Ha lHTepHeTyY u Ha cloud-y, Kao
mTo cy ororpaduje, eI1eKTPOHCKH TEKCTOBH, BUJIEO U ayHO 3alTUCH, KOPUCHHY-
KH HaJIO3U ¥ bUXOBH IPHUCTYITHH TTOJAllH, aJI U eJIEKTPOHCKA MOIITa, IpaBa Ha

32 Bug. ui. 142 cr. 3 3akona o obauranuonum ogaocuma Cpouje, (,Ci. muct COPI, 6p.
29/78, 39/85, 45/89 — omutyka YCJ u 57/89, ,,Cn. muct CPI*, 6p. 31/93, ,,Can. tuct CII'™, 6p. 1/2003
— YcraBHa noBeJssa 1 ,,Ci. rmacauk PC, 6p. 18/2020).

33 AyTopu cy 3a BUX Ca3HaIN 3aHUMajyhu ce 3a TeMy, U3 JIUTeparype, a 3aTHM IPETPaKy-
jyhn KoHKpeTHe MOryhHOCTH Ha MHTEPHETY, 4 HE Ka0 PEIOBHU KOPHCHULIU TIOMEHY THX IIAT(GOPMH.
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BeO cTpaHUIlaMa W TOMEHUMA, COTICTBEHA online TproBuHa, YouTube Hamo3M ca
MPUXOAMMA O OTJIAIlIaBakha, KPUIITO-BANyTe, online GaHKapCTBO U MHOTA JIpyTa,
TI0 CBOjO] TIPUPOMH, pa3HOBPCHA 100pa. Tako cxBaheHo nurHTaIIHO Haciehe Moxke
HECMETaHO Jia Ce pa3Buja, He yBonehy HeKy moceOHy KaTeropujy y CMUCITy Haclie-
huBama 1 ocTaBsbajyhn moceOHUM T'paHaMa IIpaBa MOT'yhHOCT 11a yBoje moceOHe
YCIIOBE U OTpaHUYCHA.

3AKJbYUHA PASMATPABA

JururanHa no0pa cy y BEJIMKOj MEpU 3aMEHUJIA WK CY Ha TYTY Jia 3aMEHe
JTUYHY TOKPETHY HMOBHHY TIOjeINHIIA, TOceOHO MMajyhu y BUAY /1a BPCTE IUTHU-
TaJTHUX A00apa pacTy NpakTUYHO U3 JlaHa y JaH.

Y nmomahem mpaBHOM cHCTEMY, TUTUTATHO Hacliehe Huje peryaucano moced-
HUM HOpMama, ¢ TUM HITO je HECYMIBLUBO J1a C€ OCHOBHH IMPUHIUIIN HA KOjI/IMa
nodnBa joMahe HaciIeHO IPaBO HAYeITHO MOTY ITPUMEHHUTH U Ha HaclehuBame
nurutainHux nobapa. Tako ce, kako cMO TO BUJIENH, Y oJpeleHuM cuTyanujama,
YHHBEp3allHa CyKIeCHja MOKe HECMETaHO OJ[BUjaTH, C TUM IIITO C€ Yy CIIydajy
MOCTOjaba YTOBOPHUX OJHOCA KOje jeé KOPUCHUK 3aKJbyYMBA0 TOKOM KHBOTa Ca
Mpy’KaolnMa online yciyra, MOpajy y3eTH y 003Hp U ONIITH YCIOBH KOpUIThema
Mpy»aola OBUX yciryra. Mulsbema cMo J1a 0N HajooJbe peliehe MPeCcTaBIballo
OHO KOjiM OH C€ CaMHUM KOPHCHHUIIMMA OCTaBHJIa MOTYhHOCT Jja /1Ty de O CyI0MHH
CBOJUX KOPUCHUYKHUX HAJIOTra y Clly4ajy CMpTH, a Koje Ou Tpebalio mpenBuaeTH
OIIIITUM YCJIOBMMA ITOCIIOBaba. Tpeda HarJlaCuTH J1a YaK M y CIIy4ajy HeaHTaKo-
Bamba CaMUX KOPUCHHKA WIJIM HETIOCTOjama OJroBapajyhnx npaBuia KOHKPETHUX
KOMTIaHWja, TOTEHI[MjaTHUM HaCJIeHUIIMMA HHje ycKpaheHo mpaBo Ha Hacnehu-
Bame, C TUM IITO OM Ce OHO Y OBaKBOM CITy4ajy, OapeM mpema rnocrojehem cramy
CTBapH, MOTJIO PEaTH30BaTH Ha T€XKH HAYMH, OMHOCHO UCKJBYUHBO Y CYICKOM
MOCTYIIKY.

VYrpkoc pactyhoj BpeTHOCTH 1 BaKHOCTH JUTHUTATHUX J00apa, mocMaTpa-
HO ca acleKTa peryjiaThBe JUTUTAIHOT Haclieha, cuTyanuja je U Ha OCTaTKy
€BPOIICKOT TpaBHOT Ti1a Mcta. CTaBa CMO J1a HETIOCTOjahe MOCEOHMX 3aKOHCKHX
nporuca koju 6u Ouinu nocsehienu HacnehuBamwy IUTUTATHUX J00apa mpeacTa-
BJbA YIIPABO MOCJIEAUITY TOTa IITO IUTHTAIHO Haciehe Tpeba mocMarparu Kao
jeIaH CKYIHU 10jaM, KOjU ce He OJHOCH Ha JeJIMHCTBeHU IpeaMeT HacehuBama,
Beh mpeBacxomgHO Ha MpPaBHY MO3UIN]y KOPUCHUKA Ka0 OCTABHOLA, IIPU YEMY
Tpeba y3eTH y 003Up U UNHEHHILY Ja je TPETX0HO HEOMXOJHO mocTuhiu U oape-
heHu cTeneH CUrypHOCTH M IOCIEAHOCTH Y MOTJIEAY TOTa MITA JUTUTATH30BaHA
noxany jecy. CTora HaMm ce YMHU 2 OM y OBOM CTaJIujyMy pa3Boja ImojMa JAUTH-
TaJHOT Haclieha, TOCTojarke MPEeIN3HNX MpaBuiia ONUJI0 U TIPEyPambEeHO.
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familiarity with it has led to the fact that personal data are becoming an important,
if not the most important, resource today. So much so, that they are also called
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TYMAYEILE ITPABA 1 HAMEPA

Caxceiniak: Ayiuopu ilonase og ciiasa ga je Hamepa (KoaeKiugHol) 3aKOHO-
gasya ereMeHil Koju iymay Hopme peda ga uma y ugy Upuiukom pa3ymesarbd
wekciia 3axona. Hamepa ce mosice cxeamiuiuy Ha pasiuduite Ha4uHe, wupe u
yaice, Kao UCuxudKku MOMeHail, aiu u Kao uciomena Hamepa. Hajyineguuju iipo-
WUBHUYU KOHYEULIUA KOJIeKIWUBHE UCUXUYKE Hamepe goadse U3 peqosa wKoe upaeg-
HOT peanusma, kpuiuukyjyhu ciuagose u Hawune pewasara OPOjHUX BANCHUX
ilpegmenta y ipaxcu najeuwux cygexux uncuianyu y CAJ/-y. Aytuopu saxmyyyjy
ga je aucypgHo 3aKOHOGABH) Hamepy CXEaULUU Kao KOHYeUuwl Koju UMa 3a Yu/b
YUTArbe MUCTU YIAHOBA 3AKOHOGABHOTL heaa. Anu uciio waxo, tieqguwilie ga 3a-
KOHOgA8ay, Camo 3aiio Willo je KOAeKIUMUGHO tel0 HeMa OUIo Kakey Hamepy 1o-
80goM Wieme 0 KOjoj pacupas/bd u gOHOCU HAJ8ANCHUJE UPOUUCE Y gDIAHCABU, Y
uciuoj mepu je upoobrematiuuno. Ayiiopu Hacuioje ga yKasicy ga uma 0CHO8d 3a
Wepgry ga NetuCIamued y6ex uma payuoHaity 606y, Koja y Kpajreoj TUHUjU OCIU-
Kasa ciuanosuwilie Hapoga upema Hoauuyu Kojy je uaprameHiuapHa eehuna
Kangugosana Ha uzbopuma. Cnegcitigeno wome, iionexkay je moiyhe ca eauxum
ciietieHoM 8eposaiinohe HAcIyuUiliu 0gio8op KaKo Ou 3aKOHOJAsaAY Peuwuo og-
peheny gunemy kaga 6u ona ipeg wum duna octuasmwena. Hamepa saxonogasya
Modice Ouituu 0g 8eauKe KOPUCUU UPUTUKOM HUYMAYerbd, Al ce MOpa UMATUU HA
VMY ga OHA He peulasa ceaxKu KOHKpellan upobiem y uHidepipeiiayuju ipague

* OBaj paj je pe3ynraT peajn3oBama npojexra ,,[[paBHa TpaauLnja 1 HOBU MPAaBHU H3a30-
BU‘ koju ce puHancupa cpeacreuma [IpaBHor dakynrera Yuusepsurera y HoBom Cany.
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HOpMe U ga lioHeKayg Upegciliasbd camo cCMepHUYy 3a Ha4ul pasmuibared gu-
CYUTLIUHOBAHOT cyguje Koju he yeex upaiaiiu 3a CMUCIOM KOjU je 3aKOHOGABHO
itleno Jceeno ga uciosu yiompeobeHum peduma.

Kwyune peuu: 3axonogasna namepa, ipagno suauerse pevu; Maxc Pagun;
euKracHocill y cygcKOM 0gayuusars).

YBOJ

Tymaueme paBa nmpecTaBba jeAHY 01 Haj3HAYAJHUJUX AU U HajIeTHKaT-
HUJUX U Haju3a30BHUjUX 00JACTH y TEOPHjH IIpaBa. AHATUTHYKA 3aTOHETKA KOja
Cce MojaBJbyje KO MHTEPIIPETAIlH]e 3aKOHA j€ IIITO TEKCT MPEJICTaB/ba HajBAXKHUJU
€JIEMEHT, aJTH heTOBO 3HAUCHE Y BEIMKO] MEPH 3aBHCH O OKPYKyjyher KOHTek-
cTa Koju he moHeka cyreprcaTi CMHCA0 KOjH je CYyIPOTaH OJf OUUTIICTHOT je3Hd-
KOT 3Ha4era. TpaJinIIMOHaTHH IPUCTYTI Y MPAKCH HAJBUIIMX CYACKUX HHCTaHIIN
y Cjennmennm AMeprakum JpkaBaMa rmojpasyMeBao je y3uMame y 003up cBa-
KOT' KOHTEKCTYaJIHOT JI0Ka3a, nako je Beh o kpaja 19. Bexa Omito mpoTHBHUKA, A
HapouuTo 071 30-UX roArHa MPOIIUIOT BeKa ca jadyameM Ujeja MpaBHOT peaan3ma
y aMEepHUKOj jypHUCIIPYICHIHjH.!

Peun, dpase, peucHuIle 1 u3jaBe KOje HEMA]y YHYTPAIIbY JBOCMHUCICHOCT
0J1jeTHOM TIOCTajy TBOCMUCIIEHE KaJia Ce IoCMaTpajy y Be3u ca jorahajuma koju
UX OKpYXkyjy. Ha mpumep, yroBopu ce 3aKyIl MpoCcTopa y Je4joj UTPAOHHUIIH PaIH
npociase poeHana, ¢ TUM IITO je MOJTUTHKA 3aKyTIOAaBIa /1a He 3aTBapa Urpa-
OHHILY 3a JIpyre rmoceruone. Y BpeMe Kajia ce ceue TOpTa, Mopell ClaBJbeHUKa 1
TOCTHjy Y UTPAOHHIIX j€ MPUCYTHO jOII BOje Jierie. M3 moyeTHor 10roBopa, Hako
HUje MOCeOHO MpeIU3UPaHo aju je yoOuuajeHo, mpousiiasu ja hie ce mapue Topte
JIaTH caMo JIeIu Koja cy Joluia Ha pol)ermancky 3abaBy. Melyytum, nBoje nere
TYHO IIOCMaTpajy U3 MPUKPajKa, a TOPTE UMa BHIIIE HETO IOBOJbHO. [locmyxu-
Tesbu he oBy nuieMy HajOoJbe PENIUTH aKo MUTAjy JoMahiHe 1a Ju je y peay aa
MOCITYKE M OCTaIy JIely. AJIH MIPETIOCTABHUMO, PaJIi MUCAOHOT €KCTIEPUMEHTA,
J1a To HUje Moryhe jep Cy pouTesbH CIaBJbEHUKA 3ay3€TH Pa3rOBOPOM Ca APYTHM
roctuma. Kako he nmocnykuressu mocTynuTH, 1a 11 hie ce cIerno ApKaTh modeT-
HOT (IIPETIIOCTaBJHEHOT) AOTOBOpa WU he pa3yMHHM mpocyhuBameM Jgohu 10
3aKJbyuKa Jia O Hamepa JoMahuHa y OBOj CHUTyalMju OHMIIa Jia cBa Jena J1o0ujy
no napue Topte? Oarosop he y Hajsehoj Mepu 3aBUCHTH 0 M3a0paHUX IpaBUiIa
TyMauema.

' Bua. M. Radin, ,,Legal Realism®, Columbia Law Review 5/1931, 824-828; L. Fuller, ,,Ame-
rican Legal Realism®, University of Pennsylvania Law Review and American Law Regis 5/1934,
429-462; K. Llewellyn, ,,On Reading and Using the Newer Jurisprudence*, Columbia Law Review
4/1940, 581-614.
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1. TPAAULTMOHAJIHU ITPUCTVII

[Ipuka3 TpaaAMLIMOHAIHOT IPUCTYTA y o1yunBamwy BpxosHor cyna Cjenu-
mBeHnX AMepuukux JIpxaBa Moke ce nponahu y ciyuajy INS v. Stevic?. Tlpenpar
CreBuh je 610 jyrocioBeHCKH Ap>KaBJbaHUH Koju je 1976. ronnHe oTIyTOBAO y
UYukaro y nocety cectpu. [lomto je mpexopauno Bpeme 60paBKa Koje My je Orio
JI03BOJHEHO BU3OM (6 Henesba), Imurpannona ciysx06a [lenaprmana npasue (/m-
migration and Naturalization Service, INS, United States Department of Justice)
je 3amodera mocTymnak merose nenopramnuje. CteBuh ce yop30 03KSHHO aMEPHIKOM
JpKaBJbaHKOM KOja je IOTHEINA 3aXTeB 3a APKaBJbAHCTBO y HETOBY KOPHCT, aJln
j€ HenmocpeaHO HAaKOH BeHYama MoruHyJa y caodpahajHoj vecpehu mro je y3po-
KOBaJIO ayTOMAaTCKO MOHUIITEkE Herope Bu3e. Hakon tora, CteBuh je Tpaxkno
3aycTaBJbame Jenopranuje nmo3usajyhn ce Ha nmaparpad 243(h) Umurpamnronor
Axta (Immigration & Nationality Act) on 1952. ronquHe. Y CBOM 3aXTE€BY j€ HCTHU-
[Ia0 CTpax OJ MPOTOHA y Clly4ajy MOBpaTKa 300r aHTH-KOMYHUCTHUKHX aKTHB-
HOCTH Yy KOjUMa je y4ecTBOBao, HaBojehH aa je HeroB TacT OMO y 3aTBOPY U3
ucTux pasziora. Ha neratusny onnyky Mmurpamnuone caysx6e CreBuh ce xanno
noceOHOM xanbenom teny (The Board of Immigration Appeals, BIA) y okBupy
JemapTmaHa mipaBJie Koju je, 0e3 caciyliama, Takohe 01010 meros 3axreB. Ha-
MOKOH, kaJiba je ynyhena u Anenanuonom cyny (United States Court of Appeals
for the Second Circuit). Cyn je cMaTpao aa je J0BOJFHO JOKa3aTH camo ,,0CHOBa-
HU cTpax of nporoHa (,,well-founded fear of persecution’), a He u ,,jacHy Bepo-
BaTHOhy oz mporoHa™ (,,a clear probability of persecution*) u BpaTno je npenmMet
HNmurpanunoHnoj ciyx0u kako 6u ce o0aBuiio cacinymame. Mnak, Umurpanuona
ciryx0a je 3aTpakuiia oJf BpXoBHOT cyJia Jla KOHAYHO pa3pelnid HOBOHACTAITY JIU-
JeMy Koja je Be3aHa 3a TyMauemhe HOpMe.

Onpenba Umurpaunonor Axra u3 naparpada 243(h) nozBospasa [IpxaBHoM
npaBoOpanuony (Attorney General) na 3aipxu ASTOPTALN]Y YKOJIUKO CIUPAHAY
JoKase J1a 6u 6uo mporomen.® [ToMeHyTH AKT je tonymeH mytem M36ermnakor
Axra (,,Refugee Act™) om 1980. ronune?, koju je y ckiany ca [Iporokonom Yje-
IUEHUX HallMja MOBOIOM cTaryca usbdernuua (,,United Nations Protocol Relating
to the Status of Refugees*),’ xojem cy CAJ npuctynune 1968. rogune. JIpyra

2[NS v. Stevic, 467 U.S. 407 (1984) https://supreme.justia.com/cases/federal/us/467/407/#413
Cajt je mocehen 10. 01. 2022.

3,,The Attorney General is authorized to withhold deportation of any alien within the United
States to any country in which in his opinion the alien would be subject fo physical persecution
and for such period of time as he deems to be necessary for such reason.* (HOIByKIIN ayTOPH)
Immigration & Nationality Act, ch. 477, sec. 243(h). TekcT je noctymnan Ha cajTy https:/www.go-
vinfo.gov/content/pkg/STATUTE-66/pdf/STATUTE-66-Pg163.pdf Cajt je mocehen 05. 01. 2022.

4 https://www.govinfo.gov/content/pkg/STATUTE-94/pdf/STATUTE-94-Pg102.pdf
Cajt je mocehen 05. 01. 2022.

5 https:/www.ohchr.org/EN/Professionallnterest/Pages/ProtocolStatusOfRefugees.
aspx Cajt je mocehen 05. 01. 2022.
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onpenda M36ermuakor AKTa 0o BeIMKE Ba)KHOCTH 3a pellaBame KOHKPETHOT
npeameTa je nmaparpad 208(a) koju octaBba Moryhnoct /Ip>kaBHOM mpaBoOpa-
HHUOIY Ja TUCKPECIIMOHUM OJIITyYHBabeM O00pH a3uil uzbeliuyu KOju JOKaKe
,»,OCHOB2HH CTpPax O] MPOTOHA™ 300T pace, pesiuruje, HalMOHATHOCTH, MTPHITAI-
HOCTH opel)eHoj ApynITBEHO] TPYIIH HITH MOJTUTHYKOT MUIILIBEHHA.0

I'maBHO muTame Koje je BpxoBHU cy/1 Tpebasio 1a pacripasH je Ja Jin CTpaHail
Mopa Ja JOKaXKe ,,jaCHy BepOBaTHONY o TporoHa““ kako 0u J{pxaBHu IpaBooOpa-
HUJIAIl 3ayCTaBHO AenopTannjy. Haume, y IMurpanmonom AKTy HUje Ha HECYM-
B HAYMH HABEJICH CTAHAap/] JIOKa3HUBakha U UMUTPAIHOHE CY/IHje CY Y OBAKBHM
peaMeTHMa yOoOWJajeHo 3axTeBajie Aa ce JoKaxe prima facie ,,jacHa BepoBaT-
Hoha™ na he crpanan 6utu nporomeH. Mehytum, Umurpannonn Akt je 1980.
ronuHe AonymeH M30ermuukum AKTOM, U TO KOHKpetaH naparpad 243(h) je
oy el maparpadom 203(e) rae ce HaBoau na ,,JlprkaBHu mpaBoOpanmiIan Hehe
JICTIOPTOBATH CTPAHIIA aKO YTBP/IH Jia OM HEroB JKUBOT WIIK CII000/1a OMITH YTpOoXKe-
HU 300r pace, peluruje, HallMOHAJTHOCTH, IIPUIIATHOCTH oJpel)eHoj Npy I TBeHO]
TPYIH WK TIOJIMTHYKOT MUILJBEeRmA.” Y KOHKPETHOM city4ajy, IMurpammnona
ciry>k0a je MpUMEHIIIA CTaHIap]l IOKa3uBamba KOjU je yoOu4ajeH y Cy/ICKO] MpakK-
CH, QJIH je Y IPYTOCTEICHOM MOCTYNKY ATEIalMOHH CY/I YTBPNO /1 BUIIIC HUjC
nmoTpeOHO JoKa3aTH ,,jacHy BepoBaTHOhy  Beh ,,ocHOBaHU cTpax™. Cy1 ce 1mo3Bao
Ha JneduHuIrjy uzbernuie u3 M3oermmukor AKTa Koja yCcTaHOBJbaBa MOTOHH
cTaHaap/, cMaTpajyhu Ja ce OH OJHOCH U Ha YJIaH KOJUM Ce 3ayCTaBJba JICNopTa-
[Ihja, 1aKo je y AKTY jaCHO MCKa3aHO J1a C€ TO OJHOCH caMO Ha JTHCKPEIIHOHO
o/uty4HBame JIpixaBHOT MpaBoOpaHKOLa y BE3H ca J0JCIOM a3uia. ANelauoH
CY/I je TaKO 3aKJbYUHO jep je apkao ja je Konrpec nmao ,,Hamepy* aa y moTmyHo-
CTH HAITYCTH CTapy U YCBOJU HOBH CTaHJapJl y CBUM IPEAMETHMA KOjU Ce THUY
uMurpaluone nojutuke. Ocum usjare na je jesuk [IpoTokosia MOBOJEHH]H 32
CTpaHIa, ATICIAIMOHU Cy/T HUjE UCITUTHBAO JICTaJhe Y BE3H ca pasjnKkama uaMe-
by nBa ctammapma. 300r 3HaUaja MUTamka U Pa3THINTHX CTaBOBAa BpXoBHU cy7 je
07100p1O MpEeUHAYCHE OJITTYKE.

VY TOKY MOCTYIIKA je H3HETO HEKONHMKO aprymenata. Ca jeiHe CTpaHe, UCTH-
[IaHO je J1a CTaHAapaH ,,jacHa BEpOBaTHOhA™ U ,,0CHOBaHH CTpax‘* HUCY camo00ja-

6,,The alien may be granted asylum in the discretion of the Attorney General if the Attorney
General determines that such alien is a refugee within the meaning of section 101(a)(42)(4)*. (mon-
Byksn aytopu) Refugee Act, sec. 208(a) ,,The term ‘refugee’ means any person who is... unable
or unwilling to avail himself or herself of the protection of that country because of persecution or
a well-founded fear of persecution...” Refugee Act sec. 101(a)(42)(A)

Bun. Refugee Act of 1980. sec. 208(a), sec. 201(a), sec. 101(a)(42) of the Immigration
and Nationality Act https://www.govinfo.gov/content/pkg/STATUTE-94/pdf/STATUTE-
94-Pg102.pdf Cajr je mocehen 05. 01. 2022.

7., The Attorney General shall not deport or return any alien to a country if the Attorney
General determines that such alien’s life or freedom would be threatened in such country on ac-
count of race, religion, nationality, membership in a particular social group or political opinion.*
(moxBykiu aytopu) Bua. Refugee Act of 1980. sec. 203(e).
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mwyjyhu. Kama ce mocmarpa mpakca cynoBa y TOTJIeTy lBUXOBE yIoTpede mpe
ycBajama M30ernuykor AKTa, MOXe C€ YOUUTH Jia HUje MpaBJbeHA ,,3Ha4YajHa
pasnuKa y lbBUXOBOM CXBaTamy. AKO OHa YaK M MOCTOjH, jacHa Hamepa KoHrpeca
KOJ ycBajama M30erinuukor Akta Ouia je na 3aapku status quo. Y TOM CMUCTY,
npuctyname [[poTokomy je Onito 3aCHOBaHO Ha H3PHIUTOM ,,pa3yMeBamy * 1a TO
Hehe MemaTu CymTHHY UMUTpauoHor npasa. C Apyre cTpaHe, HICTHLIAHO je 1a
CTaHapaH HICY UCTOBETHH U Ja ce HakoH 1968. ronmune Oaku cTangapa Mopa
NPUMEHUBATH Ha CBE 3aXTEBE 3a JACTIOPTAIIH]Y.

BpxoBHU ¢y y cB0joj mpecynn KOHCTaTyje Aa je mpe 1968. rogune O6nimo
HECIIOPHO J1a Ce 3aXTeBa ,,jacHa BepoBaTHoha o maparpady 243(h).® Melhytum,
Cyn HallOMU-€ J1a Ce TO OTHOCH Ha OHe Koju cy Beh yryTtap rpanumna CA/l-a, a
He Ha CTpaHIe KOjU Ha TpaHULM Tpaxke cTaryc u3bermuie 30or nporoxa. Hanme,
jorr ox 1947. roguue Ha M30ETIIHIIE CE€ OMHOCHO CTAaHIAPI ,,0CHOBAHU CTPaxX Of
MPOroHa“, YMMe Cy Ce HCITyHaBaiie obaBese npema MelyyHapoHoj n30ernnykoj
OpraHu3alnnju y OKBUpPY Yjemumennx Haija.’ 36or tora cy, cmarpa Cy, mpen-
cennuk u Cenat CA/l-a BepoBanu aa je [Ipotokon y Hajehem aeny y ckiany ca
nmocTojehnM mpaBoM U OMIITENPUXBaheHOM MTOIMTHKOM TTpeMa u3deraunama. Y
TOM CMHCITy BpXOBHU cyn MCTHYe A0Ka3e y MOTJeqy JIeruclaTUBHE UCTOPH]E,
MOy T W3jaBa Koje Cy JaBaHe MPIITUKOM MpHUCTynama [IpoTokony U3 Kojux ce
3aKJby4yje J1a Cy BUXOBU TJIACHOTOBOPHUIIM CMAaTpajiv Jia IpUCTyname Hehe
3aXTeBaTH OMJIO KaKBY JOJaTHY H3MEHY 3aKOHCKOT jesuka. [Ipema ToMe, 0iroBop Ha
KJBYYHO MHUTamke Ja 11 je KoHrpec umao Hamepy Ja IPUMEHH CTaHIapa J0Ka3u-
Bamka ,,0CHOBAHHU CTpax‘‘ Ha MUTame aenopranuje je Heratubad. Cyn qajbe KOH-
craryje na je Uz6ernuuku AKT usmenuo jesuk naparpada 243(h), anu ve y geny
KOJU c€ THUE CTaHIap/a JOKa3nBamba. AMaHIMaHH IIOBOJIOM TOT WIaHa CY YCBOjeHH
camo ,,3apaj jacHohe™ U HHCY HMaJIi HaMEPY Jla MeHajy CTaHIap/l TOKa3HBamba.

TekcT 3aKoHa jeITHOCTABHO HE MPEIU3KMpa KOIUKO BelIMKa MOryhHOCT 3a Ipo-
TOH MOpa J1a TOCTOjH Kako OM ce 3aycTaBuia AernopTamnuja. AKO ce Taj CTaHAap.
M3BOIU M3 TIPOCTOT je3WKa KOju je yrmoTpedspeH, Cy je Ha CTAaHOBHUIITY J1a U3pa3
,would be threatened’ jacHO yka3yje Ha BUCOK CTEIIEH BepoBaTHONE, 3a pa3iiuKy
on m3pasa ,,could* nmm ,,might*. He moctoju crop oko AepUHALH]E cTaHAapaa
,»jacHe BepoBaTHohe KOjU ce JaKo yTBphyje OArOBOpOM Ha MHUTAHE ,,Ja JIH je
BHIIIE BEPOBATHO HETO IMITO HUje* ma he cTpanar Outh mporomeH. Takohe, Hu Tipe

8 Bun. npecyne Cheng Kai Fu v. INS, 386 F.2d 750, 753 (CA2 1967). Ilpecyna je nocTymHa
Ha cajty https:/casetext.com/case/cheng-kai-fu-v-immigration-nat-serv Cajt je mocehen 10. 01.
2022; Lena v. INS, 379 F.2d 536, 538 (CA7 1967) Ilpecyna je moctymHa Ha cajTy https:/law.justia.
com/cases/federal/appellate-courts/F2/379/536/361720/ Cajt je mocehen 10. 01. 2022.

9 International Refugee Organization je Guia crienujaiu3oBana areuija Y H-a xoja ce 6a-
BUJIa TPOOIEMOM MacOBHHX M30ernuna kao nociueanne Jpyror ceerckor para. Opranusamnyja je
npectasa ca pagom 1952. ronune u 3amemeHa je Kanuenapujom Bucokor komecapa Y H-a 3a us-
oernuue (UNHCR).
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N36ermmukor AKTa HU HAKOH FH-ETOBOT YCBajama y WIAHY KOJU C€ THUE 3ayCTa-
BJbatba JETOpTallje He CIIOMUIbE ce pey ,,u3oernuua‘ (,,refugee’) Beh ,,cTpanan
yuayTtap Cjenumennx Jpxasa“ (,,alien within the United States*). Kako ce mapa-
rpad 243(h) ne noBesyje ca naparpadom 101(a)(42)(A) N3bernuukor AKTa Koju
neduHUTIIE T0jaM W30eTuIle, Beh ce Taj mojaM OIHOCH caMO Ha TOpe TIOMEHYTO
JUCKPEIHOHO Oy YMBah-€ IOBOJIOM JlaBama a3uia u3dernuuu, BpxoBHu cyq
HaJIa3y Jla HeMa OCHOBA JIa Ce CTaHIap/ ,,0CHOBAHH CTpax’* MpHUMEHH Ha raparpad
243(h). Cyn je na cranoBumTy 1a je KoHrpec nMao cxBaTame Ja cTaTyc u3oe-
TJTUIIE caM TT0 ceOM He 3aXTeBa 3ayCTaBJhbame JAenopTaruje, Beh ma je crpanai
Iy>KaH Ja UCIIyHHU CTaHAap[ AoKasuBama u3 naparpada 243(h). 36or tora Bp-
XOBHH CYI 3aKJbyUyje 1a ATICIAIIMOHH CY HHje T0OpO MPEeCcyaro U Aa Ce ’herona
OJUTyKa 3aCHHBA Ha MOT'PELIHOj MPEMHCH J1a CBaKa M30erauia nMa npaBo Ha 3a-
ycTaBibame jJenopranuje. Hema ocHOBa 3a TaKBO 3aKJby4YHBAHKE HU HA OCHOBY
MPOCTOT jJe3MYKOT TyMauea TOT WiaHa, HU Yy CTPYKTYPH YJIaHOBA KOjUMa je OH
JIOTTYFhCH aMaH/IMaHUMa, HU Y JIETHCIIATUBHO] HCTOPH]H.

OBgo je Tpaanunonaguu npuctyn Cyaa Koju HCTHYE /1a je BeroBa yJora aa
IpUMEHH W3BOpHY Hamepy KoHrpeca. 3akoHOmaBHA HCTOpHja je OOMYHO pere-
BaHTHa HJIM Aa 00e30enn 3Hauemhe HejacHe oApeade, Uiu 1a OTBPIU, OHOCHO
HEeTHpa MPaBHO 3HAYCHE JaCHOT je3HMUKOT 3HavYewma. /lakie, T3B. MEKO MPaBHIIO
jacHor 3Hauewa (The ,,Soft" Plain Meaning Rule) yxa3yje na neruciaTuBHa UCTO-
pHja MOKEe CTaBUTH BaH CHare 4ak W MOTIYHO jaCHO j€3WYKO 3HAYCHE HOPME
YKOJIMKO CyZ YTBPIIU [Ia je jaCHO U3pa’keHa HaMepa 3aKOHO/aBIa Oniia CynpoTHA
je3uKky koju je ynorpebsbeH. [ToHekas cyx caMmo 00aBHM KpaTak Mperie U MUTHpa
jelaH MM Ba U3BOPA JIETHCIATUBHE UCTOPHjE 1a OM OTKPEIHO CBOjy COINCTBE-
HY WHTEpIIpETaIujy, a moHekas 00aBu 1 030MJbHH]Y PEKOHCTPYKIH]Y KaKko OU
JIOIIA0 JI0 3aKJby4Ka Koju oaroop 6u Konrpec nzabpao xox oapehenor uurep-
MPETaTHBHOT MPOoOIeMa a My je OHO TUPEKTHO TOCTaBbeH.

OgakBa nmpakca BpxoBHor cyna yctaHoBJbeHa je jom kpajem 19. Beka, a jenan
on Bomehux cirydajeBa Koju je octaBuo ny0ok Tpar je Church of the Holy Trinity
v. United States. Haume, LlpkBa je aHraxoBaJia €HIJIECKOT CBELITEHUKa 1 00e30e-
TIATIA je YCIIOBE 3a IheroBo myToBame y CAJl. MehyTum, To je OMio y CypoTHOCTH
ca (heepallHUM MPOMUCHMA KOjH Cy 3a0parmbuBaiiy IPEBO3 MM OMIIO KaKBY JIpY-
Ty TOMOh CTpaHIIIMa ca ITHJbEM HHUX0BE MHUTpAITHje paau 00aBshama pajga uin
npyxama ycinyray CAJl-y, ocum 3a u3y3etke Mel)y kojuma HUCY OMITN Ty XOBHU-
u. Yrpkoc Tome, BpXoBHH CyJI c€ OCIIOHHO Ha JISTHCIATUBHY HUCTOPH]Y 3aKJby-
uuBIIH 1a HaMmepa KoHrpeca Huje Ouiia 1a MCKJbyYH ,,MHTEIEKTyaTHe pagHuke™.!!

10'W. N. Eskridge Jr, ,,The New Textualism*, UCLA Law Review 4/1990, 626-632; H. Jones,
,Lhe Plain Meaning Rule and Extrinsic Aids in the Interpretation of Federal Statutes®, Washington
University Law Quarterly 1/1939, 2-26.

W Bun. Church of the Holy Trinity v. United States, 143 U.S. 457 (1892). IIpecyna je nocrym-
Ha Ha cajTy https:/supreme.justia.com/cases/federal/us/143/457/ Cajt je mocehen 11. 01. 2022.
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2. KPUTUKA TPAIUIIMOHAJIHOI [IPUCTVYIIA

Tpanuuuonanna npakca BpxosHor cyna CAJl-a je Beh y npBoj MoJIOBHHU
20. Beka Omna mpeamet KpuTHuka. llIkora mpaBHOT peann3ma je HaderHO TBPAUa
Ja je KOJIEKTUBHA HaMepa JIETHCIIaTHBE CaMO KOHCTPYKIUja TyMada, jep 3aKOHO-
JTAaBHO TeJI0 0OWYHO HeMa yHarpes oapeleHa U jacHa KOJIeKTHBHA OYeKHBamba O
MHOTHM (aKO MX YOIIITE UMa) KOHKPETHUM MHUTakbUMa KOja ce TIOCTaBJbajy KOA
npuMeHe 3akoHa. Yak M pasroBop 0 HaMepH I0jeANHIA TTOpa3yMeBa CIOKEeHE
3aKJpydKe 1 paBHe puknuje. [[ppdaTi 0 KOJEKTUBHO] HAMEPH je CII0j Pa3Inyu-
Tux (UKIHja, He camo 300r Beher Opoja Jbyau unjy Hamepy Tpeba OTKpuTH Beh
1 300T BUXOBE Ny TIbUBOCTH PUITMKOM JIOHOLICHA [TPOIUCA, T1a 1 300T IIpaBuia
KOja ce THYy 3aKOHOZIaBHE MPOLEYPEe Y CHCTEMHIMA Ca TBOJOMHHM MapIIaMeHTOM
KaJla 3aKOH Mopa y 00a jioMa OMTH YCBOj€H ca HCTOM CaJpKUHOM.?

Caaxkako HajriiacHUju Mel)y peanuctuma 6mo je Maxc Pagun (Max Radin).
Hctuuyhu pamo3ny u yecTo uTupany mucao cynuje Xonmca (Holmes) na peun
HHCY KpucTaiy, PaqnH HaBOIY /1a OHE UIIAK HHUCY HU TaKBe Jla C€ bUXOBO 3HA-
Yehe MOJKE MOTIYHO CII000IHO yTBphuBaTu.? TepMuH ,,HHTEpIpETaLIHja” je y
IPaBo JOCIEO0 HAKOH LITO j€ YCTaHOBJBbEH Y KIbHIKEBHOCTH M PETMTH]jH, 00JIacTHMA
y KOjUMa Cce TeKUJI0 OTKPHUBAalby MTPAaBOT 3HAYCH-a PEUYH KOje JJ0Ia3e O yMETHUKA
nin bora. Melyytum, Panua cmatpa 1a KEsHKEBHH 1 TEOJIOIIKH METON TyMaderha
HUCY PEJICBAHTHH, jep y MpaBy HUje MPUCYTHA TEXKba Jia ce yhe y yM yMeTHUKa
WITH J1a Ce IPOHKMKHE Yy O0KaHCKY BOJBY.'* V pelTUruju Moke MOoCTojaTH A0rMa Ja je
JjAcHO 3HAYEH-€ CAKPAITHOT TEKCTa HEUCITPABHO, a J1a je MCIPaBHO HEKAKBO €30TEPUY-
HO MJIM MECTHYHO CXBaTame. AJM, 3aKOHHU HUCY U3Pa3H HCITYH-eHH HEOPOjeHuM

Tlocroju 3Hauajan 6poj npeamera y kojuMa je BpxoBHU CyJ] TOTOBO IIPU3HAO J1a je 3aMEHHUO jaCHO
3HAYCHE Ca ,,04UTIICTHOM JETHCIATHBHOM HAaMEepOM** HIIM CBPXOM KOjy je CIIO3HAO ITyTEM JIeTH-
cnatuBHe ucrtopuje. Bun. Kelly v. Robinson, 479 U.S. 36 (1986) [Ipecyna je nocTymHa Ha cajTy
https://supreme.justia.com/cases/federal/us/479/36/ Cajr je nocehen 18.01.2022.; Bob Jones Univ.
v. United States, 461 U.S. 574 (1983) IIpecyna je noctynHa Ha cajTy https:/supreme.justia.com/
cases/federal/us/461/574/ Cajt je mocehen 18. 01. 2022.; Simpson v. United States, 435 U.S. 6 (1978)
Ipecyna je noctymHa Ha cajty https:/supreme.justia.com/cases/federal/us/435/6/ Cajr je nocehen
18.01.2022.; Leary v. United States, 395 U.S. 6 (1969) IIpecyna je noctymnHa Ha cajty https:/supreme.
justia.com/cases/federal/us/395/6/ Cajt je nocehen 18.01.2022.

12'W. N. Eskridge Jr, 642.

13 PajiuH je Ha OBOM MECTY MCTPrao M3 KOHTEKCTa HEKOIIMKO PedH Koje cy aeo ciexehe pe-
yenwuiie u3 npecyne Towne v. Eisner, 245 U.S. 418 (1918): ,,A word is not a crystal, transparent and
unchanged, it is the skin of a living thought, and may vary greatly in color and content according
to the circumstances and the time in which it is used. Cmucao pedenune, 4nHU ce TOTYHO jacaH,
je cymporaH ox oHora mTo PannH skenu na nokaxe. [Ipecyna je noctymnHa Ha cajty https:/supre-
me.justia.com/cases/federal/us/245/418/ Cajr je mocehen 18. 01. 2022.

14 Crinuno cmarpa u [loHe. Ako je HHTEpIIpeTanuja onepaiuja KojoM Cyauje TOoKyIaBajy
Jia PENpPOAYKYjy MHCA0 y YMOBHMA 4JIAHOBA JICTHCIIATHBE, OH/IA je 3aKOHCKA HHTEpPIpeTaIja y
CBOM IIPHUCTYIy HCTOBETHA Ca OHOM y JIuTepaTypu win teosoruju. H. W. Jones, ,,Statutory Doubts
and Legislative Intention®, Columbia Law Review 6/1940, 966.
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E€MOITMOHATHIM TPU3BYIIMMa, HUTH TPajHa Kpealrja Oe3rpenrae MyapocTH. 3a-
KOH je M3jaBa 0 CUTyalWju WK rpynu Moryhux norahaja ynyTtap cutyanuje u
Kao0 TakaB je CyIITHHCKH ABocMucieH. [Iputom, nBocmucneHocT, mpema Paguny,
HE 3HAuM J1a peueHMIIa 103B0JbaBa OHO LITO CE YMHU J1a 3a0pamyje, Beh je u3jaBa
JIBOCMHUCJICHA YBEK KaJia IocToje ABa Moryha 3Hauema v HUje O BAXXHOCTH Ja TN
Melhy \BrMa ocToju KOHTpaauKkTopHocT. [Ipema ToMme, cutyaiuje onucane y 3a-
KOHCKHM HOpMama Cy HadeJrHO onpenuBe, a He onpehene. OnpennBo mocraje
onpeljeHo kaaa ce 6poj Mmoryhux 3akspyuyaka cBesie Ha caMo jenas.'

Oenmure Opankdyprep (Felix Frankfurter) Takohe cMarpa 1a He Tpeda McKa-
3MBaTH 3aMHTEPECOBAHOCT HU 3a IITa Cy0jeKTHBHO U Jia je TIOTPEIIHO HCITUTUBA-
TH YM 3aKOHO/IaBIIa MUTH cacTaBJbava Ipesiora 3akoHa. OH 4ak cBecHO u30erana
Jla KOPUCTH 1ojaM ,,Hamepa“ jep, ocnamajyhu ce Ha Xonmca, cMaTpa ia He Tpeba
TJIEZIaTH IITa je 3aKOHOAAaBaI] UMao HaMepy Jia Kake Beh camo mTa peuu 3Hade.
CBe 1ITO je HATMCAaHO MOJKE MPENCTaBbaTH MPOoOJieM y 3HaYewy. To mpou3nasu
n3 came mpupone peun. OHe cy cuMO0IM 3Ha4YeHa, alld 3a Pa3IuKy OJ MaTeMa-
TUYKHUX CUMOOJIa CaunbaBamke JOKYMEHTa PETKO CaJAp KK BUIIE O MPHOIHKHE
MPEU3HOCTH. AKO Cy TIOjeIMHAYHE PEeYH HEMPEIN3HE Y 3HAUCHy, OHJIa ThIXOBa
KOMOHMHAIIM]ja TELIKO MOXe AaTh npeuunsHe nepununuje. OcuM Tora, 3aK0oH cam
1o ceOu MmaTu o4 JBOCMUCIICHOCTH jep TO HHUje jeqHadYnHa Wik GopMylia Koja
MpecTaBba jacal mpouec. Y MUTamy je MHCTPYMEHT BiaJlaBUHE KOjU MMa pak-
THYHE IIUJbEBE U CBOja OrpaHmyderma. Haj3am, 3aKoHU ce o TpUpOau CTBAPH Te-
HepaJHO ogHOoce Ha OyayhHOCT M TepMHUHE KOjU c€ KOpUCTE Tpeba TyMauuTH y
XapMOHH]H Ca OKOJTHOCTHMA U MHUIIIJBEHIMa Koja IpeoBal)yjy of jeHor BpeMeHa
10 npyror.'®

Jla je momena 3akoHa Ha jaCHE M JBOCMHUCIICHE, Y CMHUCITY YTBphUBama Ha-
Mepe, BelTauka u Hetauna uctude u Openk Xopak (Frank Horack). nak, o
JT03BOJhABa J1a 3aKOH MOYKE OWTH jacaH M Tala OTKpHUBamke HaMepe Tpeda aa 1mo-
TBPIH OHO WITO je HATMCAHO. AKO HE MOTBPAH, MM HejacHOha UIak mocToju uitu
j€ TyMad TeHICHITNO3HO ,,0TKPUO™ IpyTradnjy HaMepy Kako OW IPHIIaroauo 3Ha-
uerbe uckopuinheHunx peun.'’ Jlakie, OBAKBO TJIEAUIITE 3aBUCH O TPETXOAHOT
cTaBa Ja JIU ce MpuxBaTa MOTYhHOCT Ja je HemTO MOTIYHO jaCHO HITH j& CBE
n3jase Moryhe nHTEepIpeTupaT A1BocMucieHo. Ha npumep, npema Xepujy Lloncy
(Harry Jones), ako cy pedu jacHe, HSIBOCMHCIICHE M HE BOJE Ka aIrlCypIHUM pe-
3yJlTaTHMa, OHJIa OHEe MOpajy OMTH MpuMemeHe 0e3 003upa Ha CMHUCA0 KOjH je
IbUXOB ayTOp MMao HaMmepy Aa mpenece. [loHe mpobiem mpumehyje y Tome mro
Cy CyZHje 4eCTO BOJbHE /1a HHTEPIPETHPA]y PEUH Y CMUCIY KaKO j€ FIbHXOB ayTop

15 M. Radin, ,,Statutory Interpretation*, Harvard Law Review 6/1930, 866-869.

16 F. Frankfurter, ,,Some Reflections on the Reading of Statutes“, Columbia Law Review
4/1947, 528, 538-539.

17F. Horack Jr, ,,In the Name of Legislative Intention, West Virginia Law Quarterly 2/1932, 125.
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HABOGHO NMA0 HAMEPY A X TIPEHECE HAKO CE CXBATAHE JIETHCIIATHBE MOXKE JACHO
BHJICTH U3 YIOTPeOJbeHOT TeKCTa.!®

2.1. (He)mocTojame Hamepe

Kaxo PaguHoBo oapennBo yunnuTH oapeheHum? MeToz Koju je y aMmepuy-
KOj jyOUKaTypH UMao HajBHIIE TOJPIIKE ITOAPa3yMeBao je OTKPUBAkE HAMEPE
neruciatuBe. PaguH uctuue n1a je mocpenu ,,ancypaHa Gukiuja“, na yak u aa je
CTBapaJIal rpaBa kKao KOJICTHjaJTHO Tello (puknmja. ,,JlerncmaTnBa cUTypHO HEMa
OmJI0 KakBy ‘HaMepy’ y BEe3H ca peduMa Koje Cy CaCTaBUIIH ABOJUIIA UITH TPOjUIIA,
KOje Cy MHOTH OJOWIJIM U Y BE3H ca KOjUMa MHOTH KOjU Cy UX OZOOPHIN MOTY
MMaTH, U y BEJIMKOM Opojy cllydajeBa jecy MMalH, pa3indnuTe ujcje 1 BepoBamba.
[ITanrca 1a je HEKOJIMKO CTOTHHA JBYIH UMAJI0 UCTY ofpeheny cuTyarujy Ha ymy
Ka0 peAyKIHjy MOryhux oIpequBUX CUTYyalHja je HeMOjMIBUBO Majia. AN 4aKk
1 1a 0e3 WjeTHOT Ti1aca MPOTUB 3aKOH OyJe YCBOjeH, KaKO ¢e MOXE Ca3HaTH ca-
JIp’Kaj MHUCJTU OCHUM ITYyTEM CIIOJBHHX IOHAIllamka Koja Cy cama 1o ceOu JIBOCMHU-
cJIeHa M KOja MOT'Y OMTH MOTHBHMCaHa Ha CTOTHHE pa3nuuuThX HaunHa.“!° To
Mo /a HUje Hemoryhe, anu PajguH nocraBsba MUTamke KOJIUKO je BEPOBATHO Ja
ce gohe 1o TakBOT cazHama?

Pun Tukepcon (Reed Dickerson) ykasyje na je Panun Hanucao jenHy oj
Hajpa30pHUjUX aHAJIM3a 3aKOHOJIaBHE HaMepe, jeHOT o (yHIaMEHTATHUX U
HCTOBPEMCHO HEJIOCTHKHUX KOHIIETIATa y TyMaueky 3aKOHA YHja je CHara Beoma
uspakeHa. Haume, y mojesin oroBOPHOCTH KOjy MPENCTaBba yCTaBHA TMojesa
BIIACTH, JICTUCIIATHBA YTBPlyje MpaBuiia MOHAIIAKka, a CYJ MOPa JIa MOIITYje BeHE
omyke. Bberos 3agaTak je ma mTo mperu3HUje YTBPAM IITa je Ouila Hamepa y
TIOTJIe/Ty OHOTI'a IIITO MOpa OMTH yurEeHO. [loMEHYTH ITUJb HUje JIAKO OCTBAPUTH jep
JBY/IM HECY YBEK YCIIEIIHH Y HCIIOJbaBamy corncTBeHnx Mucin.? Kako [Ton Yur-
MmaH ['pej (John Chipman Gray) yka3yje 3aKOH je u3pasiceHa BOJba JICTUCIATUBHOT

18 H. W. Jones (1940), 967.

19 M. Radin (1930), 870-871. Xopak cmatpa Ja ce OBAKBOM CTaBy PajinHa He MOXeE MPUTO-
BOPHUTH, aJli J1a TO MIIaK HEe BOAM Ka 3aKkJbydKy ja je Hamepa ¢ukumja. F. Horack Jr, 125-126.
Munubemy 1a je Hamepa ,,yrojiHa paBHa GpUKIIMja“, HaKO MOXKJa HEOIXOAHa, MPUIAPYKYje ce U
Puuapa Hymwes (Richard Nunez). Y cknany ca meroBom mojeinom Hamepa (Bua. ¢H. 24), Hymes
uctuye aa je Moryhe ja jeruciatrba MMa jaCHy HaMepy ITOBOJIOM JPYyIITBEHE IMOJUTHKE U I'eHe-
paJiHe CBpXe 3aKOHa, a Jia Huje nocBeheH Hujenan MoMeHat cnenuGUIHOM 3HaYewy oapehene
peun win dpase. Axo cenuduyHa HaMepa He OCTOjH, @ MU Ce MOHAIIaMO Kao /a je MMa, OHJa
JieIaMo y CKJialy ca nmpaBHOM (ukunjoM. Yak u Kaja HaMepa IOCTOjH Ha BUILIEM HUBOY allCTPaKT-
HOCTH 4YeCTO je ciydaj na he Outu puKIHja Kaja ce MIpUMeHH Ha ped uiu ¢pasy. R. Nunez, ,,The
Nature of Legislative Intent and the Use of Legislative Documents as Extrinsic Aids to Statutory
Interpretation: A Reexamination®, California Western Law Review 1/1972, 128, 130.

20 R. Dickerson, ,,Statutory Interpretation: A Peek into the Mind and Will of a Legislature®,
Indiana Law Journal 2/1975, 206-207. Tpeba npuMeTuTH 1a ce 030MJpHa AEKOHCTpyKLHKja Panu-
HOBMX apryMeHara J0ro/IiJ1a TeK HEKOJIHMKO JIeLleHNja HAaKOH PBOOMTHOT TekcTa. Pasior Tome ce
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OpraHa jeJIHOT JPyIITBa a MCHXOJOIMIKH MTPEHOC MUCITH BEIITAYKOT Tella Mpe-
cTaBJba ,,JJOB Ha JIyxoBe™. BoJba nerucnatuBe Mopa OUTH U3pakeHa peunuma, y
TMHCAHOj WJIU TOBOPHOj hopMu. Yak U Taga MECao ce He IPEHOCH, Beh pedn najy
MMITYJIC KOju oMoryhaBa Jia ce y yMy CJyIlaoiia CTBOPH CIIMYaH MPOLEC pa3Mu-
[IJbarba Kao U Y yMy TOBOPHHKA.”!

[lomenyTe Temkohe He 3Haue 1a je KomyHHKauja Hemoryha. Hamepa o6nuno
oIpakaBa OUeKMBame Ja he unTanam Wiy ciyImanall moMohy je3uka Kao cuctemMa
3HAKOBA CIIO3HATH IIITA je MHUCAll HJIM TOBOPHUK XTeOo Ja caonmtu. Hamepa y
00jeKTUBHOM CMHUCITY TIPEACTaBJba leHY 00jeKTUBHY MaHH(ECTAIIH]y O CTpaHE
jesuka koju ce kopuct. Mehytum, je3uk Takole ©Ma CBOje COIICTBEHO 3HAUCHC
npeMa KOJEKCY 3Hauekha U OHO C€ MOXKE Pa3IMKOBATH OJ] CTBApHE HaMepe oJia-
mmspada.?? 360r Tora je KOpHCHO Pa3InKOBATH ,,CTBAPHY CYOjeKTHBHY HaMepy* o1
,,ACTIOJheHE HaMepe' ‘. AKO C€ HEIIITO U MOYKE IIPUTOBOPUTH IIPBO], TO HHUjE CITyUaj
ca [pyroM Koja je 00jeKTUBHO yTBPIMBA U MPEICTaBJha CHHOHUM 34 ,,3HAYCHC
peMa TUITHIHOM YnuTaomy . 300r Tora JJMKepcoH KOpUCTH U3pas ,,JIeTUCIIaTHB-
Ha HaMmepa“ 3a 03HaUaBame CyOjeKTHUBHE HAMEPE, JJOK TEPMHUHOM ,,3HaucHe" 0]
pehyje mTa ce cyrepuiie je3MKOM 3aKOHA KaJa Ce YTa Y NCIIPAaBHOM KOHTEKCTY.>
VY onpehenoj, orpannyenoj Mmepu JIukepcoH ce ciaxe J1a ujeja u3pakeHa peanma
MOKE UMaTH CBOj COIICTBEHH KUBOT HE3aBUCHO OJ1 OHOTA IITO CE HAJIA3UIIO Y YMY
oJlaNinjbayua, ajii cMaTpa Jla MOpaMo YUTATH 3aKOH Kao Jla Ce CTBapHA U MaHU-
(decTtoBana HaMmepa nogynapajy. To je mpeTmocTaBka Koja oMoryhasa ia Ha ayTe
CTa3e MOKEMO OTKPUTHU CTBAPHY HaMepy MPELU3HHUje Hero Mol OHII0 KOjOM JIpy-
TOM TIPETIIOCTABKOM jep je Y MPUPOIH je3WKa Ja OCIIMKaBa OHA] HAYMH HETOBE
ynotpebe xoju je npeosnalyjyhu. MatepnperaTop Mopa na mohe ox Tora na
CTBapHO 3HAUCH¢ KOMHIUIUPA Ca U3PAKCHUM 3HAUYCHEM CBE JIOK OJIalllUIbad
peur He pa3jaCHH CBOjy MOPYKY HEHHUM IOHOBHUM HCIIOJbaBambeM.>*

PanwHOB apryMeHT 0 HEIOCTOjamy jeaHe 0co0e KOjy MOKEMO Ha3BaTH 3a-
KOHOJ/IaBIIEM M YUjU YM MOKEMO UCITUTATH KaKO OMCMO OTKPHUJIU HaMEpy Koja ce

MO /1a MOXKe TPaKUTH, H3Mel)y ocTanor, y unmeHnnH Ja PaqnHoBa aHanu3a HYje nMasa 3Ha4aj-
HUjer yTunaja Ha npakcy Bpxosnor cyna CA/l-a.

21J. C. Gray, The Nature and Sources of the Law, Gloucester 1972. (penpuHT Apyror usja-
wa ox 1929.), 170-171.

22 Bua. P. 1. Jlykuh, Tymauere ipasa, beorpan 1961, 54.

23 R. Dickerson, 208, 210. 3anuMIbMBY 1 KOpUCHY mozieny aaje u Hymes. 1) Hamepa koja ce
THYE pellerka 3a HeKU TeHepaHy JIPYIITBEHH PoOJieM, HIIP. 3aKOH KOjuM ce ypelhyje nurame
3araljema )xMBOTHE cpequne; 2) Hamepa koja ce THYe OMIITHX cBpXa KOHKPETHOT 3aKkoHa; 3) Ha-
Mepa Koja ce THUe 3Hauema cnennpuIHe pedn win gpase KOHKpeTHOr 3akoHa. R. Nunez, 129.

24 R. Dickerson, 217-218. Ciiuano u ®pankdyprep. Peun Mopajy 1a ce pasymejy y OHOM
CMUCITY y KOjeM HUX je 3aKOHOJaBaI] ynoTpeOno. 3aKOHN HUCY apXCOJIOMKH JOKYMEHTH KOju he
OWTH HCIUTUBAHU Y OnbnnoTekama. AKO cy HallMCaHU 32 OOMYHOT Y0BEKa, OHJ/Ia CE MOpa IpeT-
MOCTABUTH J1a j€ 3aKOHOABAII JKEJIEO J1a CE PEYH YHTAjy yYMOM OOMYHOT YOBEKA; U CYIPOTHO, aKO
cy ynyheHe cnenujanuctumMa, Cyauje Mopajy a UX 4yuTajy ymom crneuunjanucta. F. Frankfurter,
535-536.
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KpHje U3a 3aKoHa HHje cropaH. Yak u opraHu3aiyja cadumbeHa o1 JbyACKUX Omha
HUje JbyAcKo Onhe. Anu apryMeHT caM 10 ceOr He TOBOPH Y MTPUJIIOT HEMOCTOjamba
Hamepe. AKO ce 3aKOHOaBall rmocMarpa Kao npocra GUKIdja, oHia Cy mocaeand-
HO ¥ 3aKOHM (puKuuja. Jlerucnarusa Kao KOJIEKTUBHO TEJIO je TpaBHa KOHCTPYK-
[IMja ¥ CauMib-EHa je Of CBUX eJieMeHaTa KOju MPEACTaBIbajy cacTaBHE YHHHUOIIES
CBaKe JApyre ApyLITBeHe opranu3auuje. pxaTu 1a je 3akoHonaBan GUKIHja
3HAUMJIO OW TBPIY Ja je CBaka OpraHu3aIlfja CaunibeHa O JbYIU KOjH UMajy
3ajelHUYKe IMJbEBE, CPECTBA U MpaBUJia paja U NoHalamba QUKIHja.

Jlpyry apryMeHT je jour 030MJbHHjH U HCTUYE Y3TYTHOCT TpaKermha HaMepe
y YMOBHMa BEJIMKE XeTepOHOMHE rpy1e. [lukepcon onrosapa npasuiioM Behue,
HUCTUYYhY Ja TIIEAUIITE OHUX KOjH HUCY TJIacaliv 3a 3aKOH MTOCTaje UPEIIEBAHTHO.
Ca gpyre cTpaHe, mapJaMeHTapLU KOjU Cy INIacaly ajl HUCY IPOYUTAIH Mpe.-
JIOT MJIA CTIOPHY HOPMY, UMaJIH Cy HaMePY J1a YCBOje HHTEHIIHN]Y MaHU(ECTOBAHY
0]l CTpaHe caMor MPeJIora UM OHUX KOjU Cy Ca FbMM YIO3HATH. Y CyIpPOTHOM,
PaguHOB apryMeHT MOJKe Jia BOJIU Ka MUTaky MOCTOjamha HaMepe OHIIO KOT YjlaHa
OMJI0 KOjer KOJIeTHjaIHOT OpraHa Oy YnBama, yKbyuyjyhu u ,,cyanjcky Hame-
py* mesetounanor Cyma.?> CIMYHO je U ca HAMEPOM IIUCIIA IIPEIIOTa 3aKOHa.
Ona Moxe OMTH OZ 3HaYaja caMo aKo je y MUTamky HHIUBUAYATHH ayTop, jep he
WHave Mpo0IeM HHCTHTYIIMOHAIN30BaHEe HaMEpe caMo OUTH TIPEHET ca Jieruclia-
THBE Kao IEIMHE Ha HeKY JAPYTY Ipymy Kao nenuny.’ C Tum y Be3u, Tpeba umax
MPUMETHUTH JIa PEHOIIeHe TpodiiemMa ca Behe rpyre Ha Mamy He MOpa caMo I10
cebu Outu noure penrewe. Jlakiie je yTBpAUTH HaMepy Mamer Opoja 4wiaHoBa
pamHe rpyTe Koja je mucaja HalpT 3aKoHa FIIH HaMepy Ipeiaradya 3akoHa Kojer
MpeacTaBiba jelaH MUHUCTAp WU MPEICeIHUK Biaie, Hero Hamepy Beher Opoja
YJTAHOBA 3aKOHOJIABHOT Tesia. Moxke ce Takol)e KOHCTATOBATH JOJATHU MPpooiieM
KOjU ce THYe yBakaBarmba HaMepa Koje Cy UCKa3aHe N3BaH 3aKOHOJABHOT MOCTYII-
Ka, HIIP. IPIJINKOM JaBama oapeleHnX n3jaBa y TeICBU3NjCKIM €MICHjaMa U CII.
MelyTtum, To je Beh nuTame cazHama HaMepe, a He leHOT MocTojama. Y Gam Ty,
YHUHM Ce, T0JIa3H JI0 CBOjeBpCHE 3aMeHe Te3a. [IpobiieM oHMX KOju Tparajy 3a Ha-
MEPOM je IIITO TO YHHE y3 CXBaTambe J1a Ce Taj I0cao He 3aBpllaBa CBE JJOK CE OHa
HE 1ojaBu. AKO TyMad Oyze Toriesao J0BOJFHO T0Kas3a To he ce u JeCuTH U OH
je OHJa y UCKYIIeHY Aa KOPHCTH HEeNOy3/AaHe U HeaJekBaTHe aokase. Kana ce
TaKaB TOyXBaT MOBEXKE Ca CTAHOBUIIITEM J]a HAMepa YBEK peliaBa KOHKpETaH

25 Muciu ce Ha Bpxosuu cyx CAJl-a. U [JoHC KOHCTATYje [a YKOJIMKO HAMEPY CXBATAMO Y
CMHCITy KOHCEH3yCa YJaHOBa JICTHCIIATUBE, OHJA je TO ¢uKIrja. Peaman 1 KOpucTaH KOHIETIT
MOpa ce 3aJJ0BOJBHTH ca Mame of jeqHornacja. H. W. Jones, (1940), 968. Mcto n Kopu. IlItaBume,
OH CMaTpa Ja je MUIIJbEHE OTO3HIINje HEOXOJHO HCKJBYYUTH KaJla je ped 0 HaMepH jep je ’bUXOB
3amaTak aa ociabe moBepeme rpahana y Biamy, 1a je TUCKpEeauTyjy, 300r yera he cBaka mHUX0OBa
M3jaBa UMaTH NOTITYHO APyTadyuju Npu3ByK o1 Hamepe Behune. J. Corry, ,,The Use of Legislative
History in the Interpretation of Statutes®, Canadian Bar Review 6/1954, 625-626, 629.

26 R, Dickerson, 210-211.
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mpobieM, 1o6Hja ce MOTITYHO U30MadeH IIPOoIieC TyMadeha 3aK0OHa KOj! BHIIIE HE
OZIrOBapa HEroBOM yoOH4ajeHOM 3HAUCHY.”’

VYrpkoc npobdiaemuma, JIMKepcoH cMaTpa Jia TOBOPUTH O HAMEPH HUje HeyMe-
CHO. YHyTap rpyIe MOXKe [TOCTOjaTH OIIITA CarIaACHOCT HaKO CE MUIIJbEHA YUe-
CHHUKA Pa3JIuKyjy y MHOTUM JeTajbuMa. Jlpyradumja riequmra Hucy y QyHKITHjH
onBpahama 3aKOHOITaBHUX TeJIa J1a JIeJIe OIIITE [IMJHEBE U J]a KOPUCTE COTICTBEHY
HaMmepy Jia ux octBape. YuHM ce Ja je rpelika y MpeTnocTaBly 1a ako MOCTOjH
yOuJbHBA JIETUCIIATUBHA HaMepa, OHa HY>KHO pellaBa KOHKpeTaH mpoosieM, u
O0OpHYTO: aKo Ta He PellaBa, OHJa He TOCTOju.”® JTHKepCOH 3aKJbyUyje Ja Koje-
THjaJIHOCT cama Io ceOM HUje JOBOJbaH PasJior Jia ce OBaj 1ojaM oxdaiu jep y
HajTOpeM CIIydajy OH KOMIUTHKYje Beh Texak mpobiieM yTBphuBama Hamepe 1mo-
jenunana. MoryhHoOCT nocTojama ,,0lIITe CarjlaCHOCTU , TepMUHA Koju JlMKepcoH
YBOIH Kako OM 00jaCHHO CBOj€ CTAHOBHINTE, CyTEPHIIe MOTYNHOCT MOCTOjarbha
JIETUCIIATUBHE Hamepe. [ako rpymna Hema CONCTBEeHY IICUXY, Ha IITa je paHuje Beh
YKa3aHo, ’beHa aKTUBHOCT MPHKA3yje KapaKTepUCTUKE HAMEPHOT TTOHAIIakha BO-
heHor arperaTHOM MOTHBAILIHjOM KOjy jé KOPHCHO MPEIIO3HATH U y3€TH Y 003HD.
TakBa rpynHa HaMepa ce pa3iuKyje o] KOHCTHTYTUBHUX WHIMBHIyaTHUX HAME-
pa, He Mopa ca HbHMa Y OTITYHOCTH KOMHIIMJAUPATH U TyTeM Pa3yMHOT 3aKJby-
YHBamba MOXe ce HadeaHo nacHTudukoBarn.”’ To je mOmyT IpaBibemba BohHOT

27 TluTame ca3Hamba HaMepe je BeOMa CIIOKCHO M CTOra Hehie OUTH M3JI0KEHO Y OBOM pajy.
Wmajyhu y Buny, uzmely ocraor, apyraunje ypeheHe 3aKoHOZaBHE MOCTYIIKE y Ap)KaBaMa Koje
IpUIaajy aHTJIIOCAKCOHCKOM M €BPOIICKOKOHTHHEHTATHOM CHCTEMY, HHje Moryhe mpyKuTH je-
JIMHCTBEH OJIFOBOP KOjH MaTepHjaj cyauja Tpebda Ja KOPUCTH KaKo OM J0IMIa0 0 UCIIPABHOT OJ1-
roeopa. Pajun nctuue na Ou JiernciaTuBHa HaMepa, Kaja Ou rmocrojasia, Morja OUTH ca3HaTa
camo MyTeM M3jaBa jako BEJIHKOT Opoja Jbyu, y ueMy JlukepcoH He Buau noceban mpodiem. Mnak,
Tpeba MPUMETUTH Jia O0OraTCTBO JI0Ka3a MOXKe OMTH moTenrkoha 3a CyJujy KOju je TPUIUKOM O/
JydnBamba BPEMEHCKH BPJIO OIPAaHUYEH, a MOXKE CE€ OCTAaBUTH M MUTAbE JOBOJFHE CTPYTHOCTH
M BOJPHOCTH J1a c€ TaKo 0OMMaH 110ca0 CIPOBO/IH Y CBAKOM IIPEMETY KOjU ca COOOM HOCH Ofipe-
heny nBocmucnenoct. Ca apyre crpane, Hyme3 ucTuye j1a MocToje TpH KaTeropuje J10Kasa Koje
ce MOTY paHTHpaTH ITpeMa Moy3/1aHocTH. Hajnoy3ganuju cy HHTEpHH J0Ka3H KOjH Ce AepUBUpPA-
Jy M3 caMor 3aKOHa, Jpyra KaTeropuja cy TpaHCKpunTH aebara u ci. Hajenabuju nokasu HUCY
MPOAYKT JIETUCIATUBHOT MpoLeca, MOMyT HOBUHCKUX 4iaHaka u Ap. R. Nunez, 130-131.

28 Ha taj npo6iiem ykasyje u [lonc uctruuyhu na je Bpsio Moryhe ja 3aKOHOABAIL YOI TS
HHje UMao HaMepy Y CMHCIY MPaBHOT e(eKkTa 3aKoHa MOBOAOM ojpel)eHor HHTepIpeTaTHBHOT
npobiema Koju Ou ce eBeHTyanHo y oyayhuoctu mojasuo. H. W. Jones (1940), 971-972.

29 R. Dickerson, 211-212. Ciinuno u ®penepuk ae Cnosep (Frederick de Sloovére) ondany-
j€ cTaB 0 HeNoCTojarby HAMEpe OCHM y CIIydajy Kaja ce Moxe npoHahu u3 peun. Tume Ou ce 3a-
HeMaprBaja BPEAHOCT 3aKOHCKOT KOHTEKCTA y pa3yMeBarby 3aKOHCKUX IIMJbEBA U Pa3rPaHATOCT
y 3HauCHY je3MKa Koju ce KopucTH. J[p>kehn ce mpeTrnocTaBke Jja je KOHTEKCT JJOHETOT 3aKoHa
UJICHTHYaH Ca TEPMHUHOJIOIH]OM Koja je KopuIufieHa y ’eroBOM CTBapamy, NOTICHUBaIa Ou ce
MoryhHoCT 3a ynmbeme rpemaka. CBakako, ako ce o] HAMEPOM CMaTpajy ACTajbu y 3HAUCHY Y
MIPUMEHH Ha KOHKPETHE CITy4ajeBe, OHJa TAKBa HAMEPa PETKO MOCTOjU. ATTM yoOH4ajeHo, y3 momoh
TeXHUKa HHTEepPIpeTalnje, OHa yKa3yje caMo Ha 3HaueHEe Koje ce MPOoHaIa3u U3 je3UKa U HEroBe
HajMpe KoHTekcTyatue nozaaune. Frederick J. de Sloovere, ,,Extrinsic Aids in the Interpretation
of Statutes®, University of Pennsylvania Law Review 5/1940, 530-531, 538.
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COKa: KOPUCTE Ce pa3TuIuTe BpcTe Boha u 100Mja ce MOTIyHO HOBH ITPOU3BOI,
MIPU YeMy MYy HHjellaH Of] yIoTpeO/beHUX CacTOjaKa He 0JIroBapa y MOTIYHOCTH
Beh mpeJicTaBIba HBEroB CaCTaBHHU JICO.

2.2. ObaBe3HOCT HaMepe

Jlpyru BakaH eleMEHT KaJla ce€ TOBOPH O 3aKOHOJIABHO] HAMEPH je HheHa
o0aBe3HOCT. PajiiH cMaTpa /1a mocao 4jaHoBa JIETHCIaTUBE HUje Ja HaMmehy com-
CTBEHY BOJBY, Beh Ja TyTeM m3jaBa o )KeJbeHUM U HEeXXEeJLeHUM CHTYyaIlhjaMa HHHU-
nupajy nocruzame oapehenux pesynrara. Kao npaBHO npaBuio, nsjaBe Mopajy
OuTH JaTe MyTeM CIeU(PUIHOT je3rKa, pedr. JeTHOM HCIIOJbEeHEe, OHE TTOCTajy
MHCTPYMEHTH NOMONy KOjUX CYZOBH 00aBJbajy BHXOBY CIIECLHjaIN30BaHy QyHK-
[IAjy TyMadema, IMITO IMoIpa3yMeBa MmocTojame onpeheror morahaja koju ce aecro
HaKOH CTyTNama 3aKkoHa Ha cHary. Pehu na Hamepa 3akoHomaBLa oapelyje uarep-
MpeTalnjy 3HaYHUIIO OU JIa JISTHCIIATUBA TYMauH yYHAIIpe.l, U TO TaKO IITO y3uMa
OJpeaHBe CUTYalMje U UCIIUTY]E [ JIU Ce OHE MOTY IPUMEHHUTH Ha aoralaj Koju
He mocToju.?

[lomenytn PaguHOB apryMeHT UCTHYE HEMOTYRHOCT MOBE3MBamba HAMEpe
ca crrienmu(UIHOM CHUTYaIHjoM KOja HHje ITOCTojalia y BpeMe Kajia je Hamepa CTBO-
pena. Mehytum, TakBo objanimene 3aHeMapyje eJeMeHTapHy nojaeny nmehy
KOHOTaIMje (OIITe 3Ha4YCHh¢) U AeHoTanuje (crenuduaHo 3Haveme) pean. He-
pa3IMKOBabe MOXK/Ia JOJIA31 O] PaHUje IOMEHYTOT MOoTJie/ia 1a TyMauehe Hy KHO
moJIpa3yMeBa 3akJbydak Koju he ce MpUMEHUTH Ha KOHKPETAH IMPoOJIeM U UCKIBY-
gyje moryhHoct Heycnexa. Takole, PagnHoBO cxBaTame NOrpeiHO UMILIALKAPa
nla OW HOPMOTIHCITH, Ka/1a OM MOTJIH, Y3UMaJIu y 003up criemupuIHe, KOHKPETHE
oyayhe cutyanuje. To je Hemoryhe u HenmoTpeOHO jep HEruparTu Jia Cy 3aKOHO-
JlaBUeBE OMINITE M3jaBe 0 Oymyhum rmoHamamuMa CacTaBHH IO JICTHCIIaTHBHE
¢byHK1IMje, 3HaUM ocriopaBaTd QYHKIUjY MPaBHOI MOPETKa KOja TeKHU Ka yCIIo-
cTaBJbamy QYHKIMOHAITHUX OKBHPA HA OCHOBY KOJHX CE€ MOTY CTBOPUTH pa3yM-
Ha OYEeKHBamba.’!

Wmnaxk, pagu ce Mokaa o HajjaueM PanmHOBOM apryMeHTy. 3ancTa, y ycTa-
BHUMa I'e€HEPAJIHO HE IOCTOjU HOpPMa Koja yKa3zyje Ja y3uMame y 003up HaMepe
npeacTaBJba 00aBe3yjyhu HAUWH TyMaderma, Maia He TIOCTOjU HU 3a0paHa y TOM
norneny. Mnak, octaje unmbeHUIA Aa je jeAUHU JIeTaJHU HauuH J1a C€ UCTIOJbH
JIETUCIIATHBHA BOJbA JIOHONICHE 3akoHa. CyJl He CMe J1a M30T1avH OBaj IMPUHIUT
TpeTupajyhu jenHakuM H3jaBe U IPYTHM UHTEPIPETATHBHU MaTepHjall KOjU ce
M0jaBJbyje MTOBOIOM 3aKOHA, a KOju je y Hajeehem Opojy cirydajeBa HEMoy3aaH,
HeaJIeKBaTaH 1 He MPECTaBIba JAe0 3aKOHOJABHOT KOHTEKCTa. [IpakTnuHu npobiem

30 M. Radin (1930), 871-872.
31 R. Dickerson, 214-215.
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je, maxJe, Kako n3adpaTH 1 MPOIIEHUTH JTOKa3e M HEBOJbaA je IITO je OBa ToTernrkoha
3aMemeHa MUTamkEM TI0CTOjamba Hamepe.3?

Takole, kaia je ped o ycraBHOCTH, [IUKEPCOH UCTHYE jOII je/]aH apryMEHT —
nojieny BiacTu. Tparame 3a HAMEPOM IPECTaB/ba HHCTPYMEHT 3aIITHTE OBOT
OCHOBHOT YCTaBHOI PHHIIUIIA jep Cy/IUje cTaHO Tpeda mojceharu 1a Mopajy Bonu-
TH payyHa O MOJHUTHUIU KOjy j& YCIIOCTABUIIA je/IHA IpyTa rpaHa BIacTH. 3anpaso,
CBE W J1a OHA HE TOCTOjH, YBaKaBamke IMOJIeNIe BIaCTH O Tpebajio a 3aXTeBa of
Cy/JWja Jia ce MOHAIajy Kao Jia MOCTOjU KaKo Ou OMJIM CTaBJbEHH Y OJIroBapajyhu
OKBHUD pasMHuIILIbatba. [Ipo0iem n3dopa mpuxBaT/bUBHX CPEACTABA 3 MPOHAIAKCIHE
HaMepe He 3HAUH J1a je Tocao HeMoryh WiTh J1a MoKy IIIaji Mopajy OUTH HETIOIOHO-
cuu. CyioBr HeMajy u300pa u To MITO hie MoHEeKa | MOrpelTHo pajuTH CaMo TTOBe-
haBa 0ZITOBOPHOCT JICTUCIIATURE J1a CBOjY MOPYKY y4HMHE MITO jacHujoM. [Ipema
TOME, Pa3yMHO j€ TOBOPUTH O TIOCTOjarky CyOjeKTUBHE HaMepe JOKJIE TOMl CXBaTaMO
Jla je IeHa yJIora OrpaHUuYCHA U JIa j& HAlll TPUCTYTI B0] Y HajOOJbEM Clly4ajy He-
capiien.>® HapaBHo, Tpeba MPUMETHTH J1a Ce MPOHAIAKCHE HAMEPE MOXKE YCKJIa-
JIUTH Ca TOJICITIOM BJIACTH U HEMPEY3UMAahEeM YIIOre 3aKOHOABIIA CaMO aKo je To-
Tpara UCKpeHa 1 CTPYy4HO BoljeHa. Y cynpoTHOM MOXKe OWTH BeoMa MOhHO CpeaCTBO
3a OnpaB/ame yYBol)ermha COMCTBEHUX CTABOBA M BPEAHOCTH, OJHOCHO Y jOIII JIO-
ITHj0j BapUjaHTH BPEIHOCTH U ITUJbEBA PA3TUINTHX HHTEPECHHUX T'PyTia U opra-
HU3allMja HePEeTKO (UHAHCH]CKH MOAPKAHUX O]l CTPaHe CIOJbHUX (aKTopa.

VYpaBo y TOM KOHTEKCTY TOJPKaBamhe CTaBa Jia He MOCTOjH 3aKOHOJaBHA
Hamepa, pema llejmcy Jlanmucy (James Landis), 3Haun cakpuBame CTBapama
npasa of cTpaHe cyauja. 3moynorpeda TOr KOHILENTa He Mogpa3yMeBa HeroBo
HETrHpame Ka0 OCHOBHE MPETIIOCTABKE 3aKOHOAABHOT Mpoleca. UnmbeHua ja ce
Hamepa JIeruclIaTHBe TIOHEeKa [ ISpUBUpalia O] CTPaHe CyI0Ba KaKko OU ce cakpu-
JIa OKOJTHOCT JIa Cy OHM YMECTO 3aKOHO/IaBHOT TeJla CTBAPAOIIH MpaBa, He NCKIbY-
Jyje BbeHY BaJHIHOCT Beh IEMOHCTpHpA HEMOIeCaH HaurH heHe npuMene.’* Yak
je u PaguH, y jelTHOM IIPEeTXOHOM TEKCTY, HCTHUIA0 KaKO JIETUCIIaTHBA MOXKE Ja
on0ary MoKyIIaj ynpaBHUX OpraHa WM CyJCTBa Ja 3aMEHE OHO IITO 3aKOHO/IABAI
,»CMaTpa™ BAYKHHJOM CBPXOM KOjy Tpeba noctuhin. AKo 3aKOHOAABAIl MOXKE HEIITO Jia
,,CMaTpa‘“, 3allITo OHJa HE MOXe Ja ,,HaMepasa‘“?3 300r Tora J[HKepCcoH 3aKJby-

32]. Landis, ,,A Note on ‘Statutory Interpretation’, Harvard Law Review 6/1930, 888. Og-
JIc ce MOHOBO MOCTaBJba MUTAKE Ca3Haba HaMmepe. JIMKepCOH cMaTpa Ja YNbCHUYHH aCIIeKT
MOJpa3yMeBa BEPHOCT K& HOPMaJHUM MPUHIIMITHMA KOMYHHKAIIK]e LITO je PETIIOCTaBKa yCTaB-
HHUX CHCTEeMa. YCTaBHH acIeKT IoJpa3yMeBa Ja jeIMHO 3aKOH HMa CHAary 3aKOHOJABHOT IpaBa.
Ocranu (pakTopu Cy UCKIJbYUYCHH OCHM aKO ce He KBaJu(HKYjy Kao HcnpaBaH KOHTEKCT. [Ipema
TOME, HCKPEHO TParame 3a HAMEPOM je Tpararme CaMo 3a OHOM HAMEPOM KOja je YCTaBHO H3paKe-
Ha. R. Dickerson, 221-223. Ciinuno pasmunuba u Opankdyptep. F. Frankfurter, 529.

3 R. Dickerson, 215-217.

34 J. Landis, 886.

35 M. Radin, ,,A Short Way with Statutes®, Harvard Law Review 3/1942, 412. R. Dickerson,
216. PanuH 0By MHCa0 HCIIOJbABA y MOTJIEAY CBpXe, a HE Hamepe. Mako ce He paau 0 UCTHM I10j-
MOBHMa, JIMKepCOHOBA aHAJIOTHja U IIUTakE JETYjy JOTHYKH UCIPaBHO.
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qyje aa je KOHIIENT ,,cy0jeKTHBHE JETUCIaTUBHE HaMepe' He3aMECHJBUB jep OH
MOJIBJIAYM CaMy HJIgjy 3aKOHOJABHOT IMpoIieca KOju O y BeHOM OJICYCTBY OHO
CBelleH Ha OyalallTHHY Koja HHje BpeaHa 030MbHHjer OaBibema.>®

3AKJBYUHAK

3akoHO/IaBHA HAMepa, HaKO YEeCTO CaMo OZIPEANBA, IPEICTABIbA BAXKHY Tad-
Ky OCJIOHLIa MPUIIMKOM TyMadema. Mazia oBO NMUTame MMa HAapOYUT 3Ha4aj y
QHTJI0AMEPUYKOM ITPABHOM CHCTEMY, T€ CYACKH MPELeIeHT npeacTaBiba (op-
MaJIHH M3BOP IIpaBa, o]l HE MHOI'O0 Mamke BaXKHOCTH je M 'y Ap)KaBaMa eBPOIICKO-
KOHTHHEHTAJTHE ITPaBHE Tpaaunuje. AncypaHo Ou OMIIo HOMMaTH JIETUCIATHBHY
¢GyHKIH]y KOja MMa 3a7aTak Ja JOHOCH 3aKOHE 0e3 MCIoJbaBamha OMII0 KaKBe
Hamepe. Y mapiaMeHTapHHM CHCTEMHMa MapiaMeHTapHa BehrHa KOHTpPOIUIIE
ycBajame aMaHAMaHa ¥ KOHaYaH TEKCT 3aKOHA YyBa TOTOBO Y MOTIIYHOCTH OHAj
cTeneH jacHohe koju My je mpao nucarl. CyKIeCHBHHU HAIIPTH HE cIieie jeAHH IpY-
re Kao U30JI0BaHU ()EHOMEHHU ¥ IIPOMEHE KOje HacTajy Cy J0Ka3 CTBapHE, a HE
¢uKxTHBHE Hamepe. Y MpeIceIHUIKNM CUCTEMHMA je MPUPOoIa 3aKOHOIABHOT
mpolieca JIOHeKJIe Ipyraunja. Yciea HembKamba i KOMIIPOMHUCA JIETUCIIATHBA YECTO
npuberaBa HejacHOhH je3mKa Kako OM ce 00e30ennia carmacHOCT MOTpedHe Be-
hune. Mnak, nako je nakiie Koja MUcama 3aKOHa KOPUCTUTHU HeoapeheHocTH,
Tpeba m30eraBaTy peuu IoMyT ,,IPABUYHO WM ,,pa3yMHO", jep Cy OHE TOJIUKO
MaTepHjaIHO UCTIPAXKILEHE JIa MOTY 3HAYMTH CKOPO CBE HITA TyMad MOXKEIH.

MHoru npo6iaeMun y HHTEpIpeTalyji HUCY PEIINBU HAa OCHOBY MOTpare 3a
creruUIHOM HAMEPOM CTBapaola rnpasa. TakBux mpodiema hie Outu ce Bule
jep cy IpyUITBEHU OHOCH CIIO’KEHHU 1 Mel)y3aBUCHH, a 3aKOHOAaBIN Y HeMoryh-
HOCTH JIa MPEBUJIC BUXOB JaJbi TOK pHOEraBajy JOHOIICHY OMIITHjE U MAhE
JeTajbHe perynaTuBe. 300T TOra yiora Cy/ioBa y TyMademy I0CTaje CBe TexXa,
rotoBo HenogHoubUBA. Cynuje Tpeda Ja rieaajy TeKCT 3aKoHa, jep je yTBphu-
Barbe HaMepe 3aKOHO/IaBIIa HaJIIPEIM3HN]je YKOJIHMKO Ce IocMaTpa lheHa MaHu]e-
cTalyja myTeM pevyH Koje ce UnTajy y aleKBaTHOM KOHTEKCTy. HapaBHo na Huje
Moryhe TpOHHKHYTH y yM JIPYTOT, alld Taj apryMEeHT JI0Ka3yje CYBHIIE: cama
KOMYHHUKanuja je Hemoryha, u3Ban u ynyTap npasa. 300r Tora Huje Moryhe of-
MEpHUTH €BEHTYAIHO OJCTyIame n3Mel)y MaHudecToBaHe u CTBapHe Hamepe, a
CyJIMja Mopa Jia ce orpeenu u3oopom oxpelheHor HaurHa nHTEpIperamuje. Temko

36 Ha oBoM MecTy ce J{nkepcoH ocioHno Ha JIaHamca Koji cMaTpa Ja Mo3HaBame 3aK0HO-
JIAaBHOT MOCTyMNKa oMoryhaBa aHann3y JOKyMEHTAIMje Koja ra paTH U MpeacTaBlba HajooraTujy
BPCTY ZI0Ka3a 0 3HauCHy peYr KOHKPETHOT 3aKOHA. 3aXTEB Ja CBAKO KO IJ1aca 3a JOHOIICHE HEKOT
MpoIKca Mopa Mpe Tora U3pa3HuTH MUILBEHE KOje MOBe3yje ca 3aKOHOM, y IUJbYy yTBphuBama
HaMmepe 3aKOHOAABHOT TeJa Y LIeIMHH, HETHpa PeaHoCT JIeruciaaTuBHe npouenype. J. Landis, ,,A
Note on ‘Statutory Interpretation’, Harvard Law Review 6/1930, 888.
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je pehm kako cy0jeKTHBH3aM MOJKE J1a c€ H30EeTHE, OJHOCHO KAKO JIMTHOCT CYyTH-
je Moke OUTH M30CTaBJbeHa Kaja je ped o Ouino uemy o cyauja paaun.’’ Tyma-
Jemhe ce He 00aBiba y TabopaTOPHjH UITH YYUOHHITH U Cy/IHja KOjH! j€ BpenaH CBOT
MO3KMBa MOpa J1a Ce MOCTaBU U3HAJ MOJEJbEHUX NHTEpeca U CTPACTH KOje mpaTe
CBaKH IpenMeT 0 KojeM omnyuyje. Hajoosbe uemy MokeMo aa ce Haaamo je aa he
ETOB 3/IpaB pa3yM JocTuhu pe3yaTare Koju ce YMHE 3a70B0JbaBajyhum.

Onrosop Ha MUTamkE Ja IX CE MOXKE MPETIIOCTABUTH IIITa OM 3aKOHO/IaBaIl
ypaauo Aa My ce IOCTaBU HEKH IPoOIIeM 0 KOjeM OH HHUje PacipaBibao MPUIUKOM
JIOHOIIICHHa 3aKOHA HE MOpa HY»KHO OMTH HeraTuBaH. Kaja ce XUMoTeTHYKA CUTY-
alyja npeacTaBy MOjeAMHILY, OH MOXKE UMaTH CBaKaKBY BOJBY, 14 U HPALIUOHAJIHY,
MOJKE pearoBaTh EMOTHBHO, Y adeKTy U CJI. 3aKoHOmaBarl, MelyTum, HeMa TakaB
JYKCY3 ¥ MOpa yBeK OMTH palliOHaIaH, MOpa BOIUTH padyyHa O HHTepeCHMa Ha-
polla U IOJIUTHITY Ha OCHOBY KOje je TapiiaMeHTapHa Behnra mobuira Manmar na
cTBapa 3akoHe. Kana ce pasmuiisba Ha TakaB HAuWH, OHJIA HE Tpeba a priori o-
OanuTi MOTYRHOCT J1a ce Ha XMITOTETHYKO MTUTAKE OITOBOPY Ha UCITPAaBaH HAYHH.

Kon tymauema ce MOXke HaITpaBUTH BeJIMKA pa3JiiKa y 3aBUCHOCTH OJ TOT'a
Jla I ce T0JIa3u o] IpodieMa Witk o] pelera. [IpernocraBiba ce 1a peun Koje
je ynotpeOuia leruciaTuBa UMajy 3Hauere 1 cyanja Tpeda aa ra nponahe. [lojen-
HOCTABUTH CTBApH U pehn 1a MHTEpIpeTaIlijoM CyaHje CTBapajy MpaBo 3HAUHIIO
Ou ogbanuBame pasnuka usmely jgerucnatuse u jyaukarype. Cyauje HUCy rio-
caTopH, ajii HY MpaBHiia TYMauekha HUCY TaKBa Jia 8y TOMATCKH MPOU3BOJIE Pe3yJi-
tate. OHa ciIy’Ke Ja yeMepe yM IIpeMa BU3HjH KOja je YIopennBa ca OHOM KOjy je
uMaJia JIerucliaTiBa y3 CTaJlHO nojicehame 1a, Kao U BelinHa ,,IpaBuiia o IpaBy
pelaBajy jeqHO OYHIIICAHE CiTy4ajeBe JOK Jajy CMEPHHUIE 32 TPOLYKTUBHO pa3-
MHUILJbakE KaJia Cy Y IATaky TeKHU ciry4dajeBu (hard cases).

To He 3HaUM Jja KOHLIETIT 3aKOHOJaBHE Hamepe Tpeba HamycTuTy. Hujenna Ha-
yKa JI0 caJia HHje y MOTITYHOCTH MCKJbYUnyIa HEOIXOAHOCT Harahama, a uuean eQu-
KacHOCTH yBeK Hamehe nmpakTuyHy noTpely Jia ce HaMmepu npuaa oapelheHu 3Hauaj.
To HUje caBpIIeH OATOBOP, O Ka0 HU CBET Y KOjeM KHBUMO. JETWHO je CaBpIIICHO
TO WTO he cBM ManIIaHy ca MoYeTKa OBOT TEKCTa MOjECTH MO Hapyue TOpTe.
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Abstract: The authors start from the assumption that the intention of the legi-
slator is an element that the interpreter should not neglect when understanding the
text of the law. Intention can be understood in different ways, wider and narrower,
as a psychic moment, but also as a manifested intention. The most prominent op-
ponents of the concept of collective psychological intention come from the school
of legal realism, criticizing the standpoints and manners of resolving many impor-
tant cases in the practice of the highest courts in the United States of America. The
authors conclude that it is absurd to understand legislative intent as a concept that
aims to read the minds of members of the legislature. But also, the point of view that
the legislator, just because it is a collective body, has no intention regarding the
topic it discusses and passes the most important regulations in the state, takes the
same degree of bizarreness. It must be assumed that the legislature always has a
rational will that reflects the attitude of the people towards the policy that the par-
liamentary majority stand for in the elections. Consequently, it is sometimes possible
to give an answer how would legislator solve a certain dilemma if it was set to him.
The intention of the legislator might be very useful in interpretation, but it must be
kept in mind that it does not solve every particular problem in interpretation and that
it is sometimes just a guideline for the mindset of a disciplined judge who will always
seek for the meaning that the legislature wanted to express with the words used.
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I[TJIEHMABEHO 3AJIOXHO ITPABO
HA IIOKPETHHMM CTBAPUMA

Casceiiax: Pepopme uzepwnol ilpasa Hucy 3a0ouwiie Hu u38puerbe Ho8ua-
HUX UOTUPAACUBAIA HA HOKPETUHUM CHIBAPUMA. 3AN0IHCHO UPABO Koje ce Cluuya-
710 TineHugOoM HOKPEUHUX CTueapu (ILIeHUgOEHO 3a10HCHO UpaABo), jow ce 0g Upeit-
X0gHOT 3akona o uzspuiersy u obezdehervy ciuuue wex petuciupayujom, u o Ha
3axines u3spwHol iosepuoya. Y pagy ce 060m HOBOM Mogeny UieHUgOeHOT 3410~
JICHOT Tpasa Haciuoje gaiiu goimaiiuyxe kouuiype. Ilonazehu og éeh 3aoxpyoicenux
iwleopuja neHUgOEeHOT 3a10HCHOT UPABA Y HEMAYKO] U AYCIUPUJCKO] JOKIUPUHLL,
ilokaszyje ce ga je 3a caga éaxceliu mogen cpuckol upasa HAjupuUKIaAGHUjA TU36.
Mewosguida weopuja. Yjegro ce, mehyiuum, ioxazyjy u mwelosu gepuyuitiu u io-
Ipewna 6pegrosarba 3aKoHo0gasyda.

Kawyune peuu: uzspwnu iociutyiax, ilienugbeHo 3ai0i4CHO Upaso, petuciupo-
6ana 3anoia.

1. YBO/|

UwuHu ce fa je JaHac HeM30€KHO YBOJ jeJHOT HCTPaKUBabha H3BPIIHOT Mpa-
Ba 3aII0YETH T€30M O NIEPMAaHEHTHOj peyopMu H3BpIIHOT rocTymka. [locnenmux
JIBaJIeCeTaK roilnHa cy o0eseKuiiec HAN3MEHIYHE KapIuHaITHE TPOMEHE M3BPIIHOT
nocrymnka.! He camo 1a cy OCHOBHa CTPYKTYypasiHa MUTamba IpeoOIMKoBaHa (ITH-
XBOPT: JejyANIIMjaIn3alija u3Bplieka), Beh cy mojenuHavyna cpeicTBa H3BpIIcHa
Ha Pa3JInIUTe HAaYWHE T0OMIa HOB M3TJIE.

! Beh je camMo W XpOHOJIOTHja 3aKOHA JIOBOJBHO PEYNTA: 3aKOH O U3BPIIHOM MOCTYIIKY W3
2000 (3UII 2000), 3axon o u3BpmHOM nocTynkKy u3 2004 (3UII 04), 3akoH o u3BpIIeHYy U 00€3-
6ehemwy u3 2011 (31O 11) u 3akon o usBpemy u 0o6e3dehemwy u3z 2015 (310).
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Cynbuny TakBe pedopMe 3aIeCHIIO j€ U U3BPITICHE Ha IIOKPETHUM CTBapHMa,
Y TO, U3Mel)y 0CTaJIor, U 3aJI03KHO TIPaBO KOje Ce CTUYE pai HAMUPEHa U3BPIITHOT
noBepuona. OHO ce TPaJAUIIMOHAIIHO KO/ HAC Ha3MBa ,,CYJACKUM/TIPUHYTHUM 3a-
JIOXKHHUM TIPAaBOM®, JIOK C€ Y OBOM paJly OHO Ha3HMBa IJICHUIOCHUM 3aJI0)KHUM
npaBoM. 11k pana je ma ce oBaj HHCTUTYT, KOMe HU TIpe ,,peopMu’ HHje Onia
MOKJIOkCHA 3HAUAjHHja MTaXKHha, KOJMKO-TOJIMKO OCBETIIM Tako mTo he ce My ce
JIATH OCHOBHE JIOTMAaTHYKe KOHTYype. Jla Ou ce TO yYHHUIIO0, HYKHO je MPETXOTHO
W3JI0KUTH OCHOBHE TIO3UIIH]E Y 32 HAC PeepEHTHUM JOKTPUHAMA; HA Taj HAYMH,
YHUHH ce, MoTyhe je W yBUIIeTH KOJIMKO aJIeKO je OTHIIA0 3aKOHOaBaIl, CBECHO
WJTU HECBECHO, U KOje TIPOo0JIeMe je caM reHepucao. Y TOM CMUCITY, Ha Kpajy he ce
JIATH U TIPAaBHOMOIUTHYKA OIIEHa caJia Baxkeher KOHIIeNTa MIICHUI0CHOT 3aJI0/KHOT
MpaBa Ha MOKPETHUM CTBApUMA.

2. MECTO IVIEHUJBEHOI" 3AJIOXKHOI' ITPABA V CTPYKTVYPU
W3BPHIEA PAZI HAIIJIATE HOBYAHOI' IIOTPAXKIMBABA

2.1. U3Bp1IHHU MOCTYNAK KA0 BpeMe M MeCTO OCTBAPUBAKA
HMOBHHCKE OITOBOPHOCTH

YoOuyajeHo je 1a ce U3BPIIHU MOCTyMaK oapelyje kao rpahancku cyacku
MOCTYTIaK KOjU MMa 3a IWJb IPUHYHO OCTBapHBambe — caja Beh TpaauluoHaTHOM
3aKOHCKOM TEPMHUHOJIOTHjOM — ,,TIOTPAKUBAKA™, KOja MOTY OMTH HOBUAHA WU
HeHoBYaHa. UecTo ce kaxe, MehyTuM, Jla ¢ y U3BPIITHOM IMOCTYIIKY H3BPILIABajy
npecyJie U Ipyre U3BPIITHE UCIIpaBe, UM BepojiocTojHe uctpase. C apyre cTpa-
He, IMBUJIMCTHKA je CKJIOHA, HacTynajyhu ca cBOjuX MO3HIIN]a, 1a Y U3BPLUIHOM
HOCTYIIKY BU/IH ,,U3BPIICHHE IpaljaHCKOMPaBHUX CAHKITHja".”

MelyTum, kajia ce TOBOPH O IPUHYJIHOM OCTBApeHy HOBYAHUX MOTPAKH-
Bakba, YIPaBO jeHO APYTO (M MUBUIMCTUYKO U MPOIECYATUCTHYKO) YUCHE, U TO
OHO O JYTY ¥ OATOBOPHOCTH (HeM. Schuld und Haftung) y caBpeMeHOM BU1Y,>
MOKa3yje CMHUCA0 U3BPIITHOT TIOCTYTIKA OHJIA KaJia je ped 0 OCTBapeHy HOBUAHUX
3axTeBa. AKo ce molje oj Tora Jia je AyT jeJTHO, a OJTOBOPHOCT JIPYTO, OHJIA j&
CTBOPEHO TJie Koje hie 60Jbe OCBETIIMTH M3BPIIIHH TTOCTYTAK M YCIIOCTABUTH MOCT

2 TIpema jomahoj IMBUIMCTHIIN, CACBUM yTpoInieHo, MOJIeN H3IJIe/la OBAKO: Kajia apHud-
HU CyJ JJOHece KOHJIEMHATOpHY Ipecyy, OHJa je OH ,,u3peKao rpahjanckonpaBHy CaHKIH]jy", a
ICHO M3BPILICH:E CIIEAYje Y N3BPIIHOM NocTyNKy; yn. Jlyman Hukonuh, Ipahanckoiipasna cank-
yuja, Hosu Cax 1995, passim. — IIpoTuB TakBOT TonMama rpahanckonpaBaux cankiuja Mihajlo
Dika, Gradansko ovrsno pravo, Zagreb 2007, 14 u cnen., Koju cmarpa aa, ako ce Beh ToBopH o
BHMa, rpaljaHCKOIIPaBHE CaHKIIM]E Cy 3allPaBO CaMO CPEICTBA U3BPLICHA.

3 O rome Buj. Bettina Nunner-Krautgasser, ,,Die Haftungsklagen. Reine Vermogenshaftung
und ‘Duldung’ der Exekution, Osterreichische Juristen-Zeitung 2007, 714 u cien. ca HCHPITHUM
ynyhusamuma.
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Ka MarepHjaitHoM npaBy. [I[pHHYIHO OCTBAPUTH jeTHO HOBUAHO MOTPAKUBAE Y
W3BPIITHOM MOCTYTIKY MOJpa3yMeBa IPUHYTHO OCTBAPECHE MMOBUHCKE OJITOBOPHO-
ctu (zwangsweise Realisierung der Vermogenshaftung) — iMOBHHA TOCTYTIHA 3a-
IUICHH CITYH Kao (hOH/T OArOBOPHOCTH HaMHpemsy noseproia.* [Ipema Tome, ©MO-

3

BHHA jeIIHOT IyKHUKA HUje HUKAKBa ,,0MIITa 3aiora”,’ Beh GoHI 0aroBopHOCTH.®

2.2. CTpykTypa peajm3anuje HNMOBHHCKe OATOBOPHOCTH

@DoH/T 0OATOBOPHOCTH jETHOT AY)KHUKA MPENICTaBIha HeT0Ba 3aTICHhHBA TMO-
BruHa. OHa U caMO OHa MOYKe OUTH ,,[IPEAMET U3BpHIcHa”. [[pUHIUTH]ETHO OHITO
KOja CTBap WJIM UMOBHHCKO MTPaBO YUHU (POH]T OJTOBOPHOCTH. YIIPaBO je CIpaM
BpCTE TIpeAMETa U3BpIICHa ypelheHa peannsainja oIroBOPHOCTH: U3BPILCHE HA
HENOKPETHOCTHMA, Ha TIOKPETHUM CTBapUMa, Ha HOBYAaHUM IOTPaKUBAmBUMA,
Ha HCHOBYaHUM TIOTPAKUBAKBLUMA, T Ha IPYTUM UMOBUHCKUM TpaBuMa. Ha Mukpo
MJIaHy CBAKAKO IMOCTOj€ Pa3JIMKe Y MOTJIeAY U3BPIIHUX PalibH 32 CBAKH THITOJIO-
IIKY MPEIMET U3BPIICHA, TIa K OKBUPY UCTOT TUIIA Yy 3aBUCHOCTH O] KOHTEKCTA.
MelyTtum, giHE ce 1a je Moryhe Ha JIOBOJFHOM CTENEeHY allCTPaKIfje yCIOCTaBH-
THU JeJIMHCTBEHY CTPYKTYPY U3BPIICHA Pajid OCTBAPEHa HOBUAHOT TIOTPAKUBAbA,
Bozichy pauyHa 0 TaHaC HECTIOPHOM jaBHOIIPABHOM KapakTepy W3BPIITHOT TIOCTYITKA.
Y ToM cMUCTTY, pealin3aliija MMOBUHCKE OJITOBOPHOCT Y U3BPIITHOM MOCTYIIKY TOJI-
pasyMeBa TpH lennHe: 3aruieHa (y3anheme) mpeaMeTa U3BpIIeHha, leroBO YHOB-
Y€€ U HAMUPEH-E U3BPIIHOT TIOBEpHOLA.’

4 VYmecro cux Walter Gerhart, Vollstreckungsrecht, Berlin—-New York 19822, 68 u ciep.

5 OBjie HUje HU BPEME HH MECTO 3a MOAPOOHU]Y KPUTHKY YUCHa O ,,0IlIITO] 32031, KOja
je y nomahem mpaBy jouI yBeK MPHCYTHA, YHHHU ce, TTo1 PpaHIlycKkuM yTunajeM. Mnak, camo oBo-
JIMKO: Te3a Jia HeoOe36eheHu mosepronyu nMajy mnpaso ,,0IIITe 3aj10re’ je IPOTHBYpEeTHA KOHIIETI-
Ty 3aJI0KHOT IIPaBa, jep KaKBO je TO 3aJI0XKHO MPaBO KOje yjeTHO U He YCIIOCTaBIJba IPUOPUTETHU
panr Hamupema? Takole, U3 MEePCIeKTHBE TAaKBUX HOBEPHIIALd, UMOBHHA KOjy 1y KHHK TTOCE1yje
y 4acy JIOCIIEIIOCTH IMOTPaKMBamkha YOIIITE HUje HUKAaKBO 00e30eheme KacHUjer HaMUpemwa, jep
TEK OHa HUMOBHHA KOja ITOCTOJH Y TPEHYTKY IUIEHUAOE y U3BPIIHOM IOCTYTIKY je ,,00e30eheme™.
Wzmely nocmenoctu moTpakvBama U HACTyTakha H3BPITHOCTH M3BPIIHE UCIIPABE Y KOjOj je moTpa-
JKHBAE ,,TUTYJIMCAHO™ PEIOBHO IPOTEKHE BUILIE TOJMHA.

¢ Vn. Bnagumup Bopunenuh, I pahancko ipaso. VYsog y ipahancko ipaso u Ouwitiu geo
ipahanckoi tipasa, beorpan 2012, 6p. 830, Koju HaKo FOBOPH O 3aILICEHUBOj UMOBHHH Kao ,,01IITOj
3aJ1031 XUporpaepHux HoBepuIiana‘, mpe cBera MUCIN Ha DYHKIHM]y HMOBHHE Y CMUCILY ,,0CTBapH-
Ba€ OIFOBOPHOCTH“; 0 MMOBHHHU Kao npeamety oarosopHocTy Bua. u Karl Larenz, Allgemeiner
Teil des deutschen Biirgerlichen Rechts, Miinchen 19897, 307 u cien. — O CHCTEMCKOM IPHCTYITY
KOjH, C TIO3UBOM Ha CTEYajHH KOHIIENT, UIMOBUHY KOja YMHHU ()OH] OATOBOPHOCTH y M3BPILIHOM
HOCTYTIKY BHJIU Kao ,,m3Bpiuny macy* (Vollstreckungsmasse) sun. Christoph Paulus, y: Bernhard
Wieczorek, Rolf Schiitze (Hrsg.), Zivilprozessordnung und Nebengesetze, 8. Band, §§ 592—723,
Berlin—Boston 20134, vor § 704 mapr. 6p. 75.

7 JlakJie, y3 MOCTOjarbe N3y3eTaKa, KOjH Cy YCIOCTAaBJbEeHU U3 PA3IMIUTHX Pa3iiora, mpH-
MapHO paJiil 3alITHTE er3UCTEHIMjaTHOT MUHUMYMa H3BPIIHOT 1Y KHUKA.

8 V. Beh Leo Rosenberg, Lehrbuch des Deutschen Zivilprozefrechts, Berlin 19292, 627; Rudolf
Pollak, System des osterreichischen Zivilprozefsrechtes, I1I. Teil, Wien 19322, 904; 3a caBpemMeHy
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2.2.1. 3aiinena (y3zaitherse) iipegmeinia uzepuierba

[IpuHyIHO U3BpIICHE MOAPa3yMeBa 3aXBaT Y HHINBUyalln30BaHE JICTIOBE
MMOBWHE U3BPIIHOT 1y KHHKA (CTienjanHa er3ekynuja). [Ippu kopak je oHO 1TO
OM MOTJIO J1a Ce Ha30BE 3aIJICHOM, IITO je ApKaBHO y3amheme mpeaMeTa n3Bp-
miema pajau obesdehema crpoBohera usBpiiemna.” OHa HacTaje TICHUI00M U
umMma paznuuunte nocieuie. [Ipsa je 3abpana pacronarama MpeaMeToM U3BpIIe-
wa. [Ipyra nocnenuna 3amieHe jecTe CTHLAKE MpaBa Ha HAMUPEHE, H TO CXBa-
heno y mportecHOM cMECITY (0 TOME JI0JTE).

Haxo 31O, kao HU HETOBU MPETXOTHUIIH, HE CTIOMUIbY 3aIlJIeHy Ha OMILITEM
MJIaHy, YHHU Ce JIa je He3aMHUCIMBO KOHCTPYHUCATH U3BPIIHU TIOCTYTAaK 0e3 me.
Otyaa npBU CTPYKTYpaJIHU YMHUJIAL] PeaTn3allije UMOBHHCKE OJITOBOPHOCTH
HUje ,,cTUIaFbe ITpaBa Ha Hamupemne™,'Y Beh ymnpaso 3amena. Jep, ocCHOB 3a OHO
HITO CJIEN — YHOBUCHE M HAMUPEHE — HUje TPaBO Ha HAMUPEHE, Kao MPaBo U3-
BPIITHOT MOBEpHOIIa, Beh 3aIieHa Kao jaBHOIIPABHU 3aXBaT y UMOBHHY M3BPIIHOT
Iy’)KHHKa. J{pyrum peunma, 3arjieHa je Ta Koja ,,pah)a““ Kako OCHOB 32 YHOBUECHC,
TaKO U MPaBO HA HAMUPEHE Y OKBUPY U3BPIIHOT MOCTYITKA.

2.2.2. Ynogueme tipegmeitia uzgpuiersa

W3 npupoze peanuzaimje MIMOBUHCKE OTOBOPHOCTH ITPOH3JIa3H Jia Ce MPUH-
[UIHjEITHO MTPEIMET U3BPIICHa MOpPa TIPETBOPUTH Y HOBAI[ — OH C€ MOpPa YHOB-
quth (HeM. Verwertung). Naxo ce mojam ,,yHOBYeHe y momahoj nuteparypu

Hemauky auteparypy yi. Eberhard Schilken, y: Hans Friedhelm Gaul, Eberhard Schilken, Ekke-
hard Becker-Eberhard, Zwangsvollstreckungsrecht, Miinchen 2010'2, § 48 mapr. 6p. 1; 3a caBpe-
MEHY ayCTpHjcKy nuTeparypy yi. Rechberger Walter, Oberhammer Paul, Exekutionsrecht, Wien
2009°, mapr. 6p. 140 u ciexn.; 3a nomahy yi. Mapko Knexesuh, y: Panko Keua, Mapko Kuexesuh,
I'pahancko apoyecno ipaso, beorpan 2022, 600/601.

9 3aruieHu OM OJrOBApa0 HEMAYKH MHCTUTYT Verstrickung, KOju je TEUIKO MPEBOIUB Ha
CPIICKH, aJIM M Ha PEIUMO XpBAaTCKH, ITO je Beh mokaszao Juka, Bun. M. Dika, 507 ¢u. 685. O
oBoM HHCTUTYTY ymecTo cBux E. Schilken, y: H. F. Gaul, E. Schilken, E. Bekker-Eberhard, § 50
Op. 12 u cnen.

10 Tako mehytum [oznuh, oncTymnajyhu 04 CBOT paHHjer cXBaTarma, KOHIUIIHPA ,,[IPBU CTa-
JIUjyM* U3BpLICHA PaJK OCTBApEeHa HOBYAHUX NIOTPaKUBama, yi. bopusoje [losuuh, I pahancro
ipoyecno iipaso, beorpan 1993'3, 375. OBo cxBatame KacHuje npeysuma Paxuh-Bogunenuli (y.
Bopugoje [Mo3uuh, Becua Pakuh-Bonuuenuh, I'pahancko ipoyecno iipaso, beorpan 19995, 463;
Bopusoje [Mozuuh, Becua Pakuh-Bonuuenuh, I pahancko iipoyecno iipaso, beorpan 2010, 512),
aJId Ta ¥ HallyIlITa y MOCIICABEM H3/Iamby yIIOCHHKA TAKO [ITO BUIIC HU HE CIIOMHILE OIIITY CTPYK-
Typy M3BpIICHA PaJN HAIlJaTe HOBYAHOT MOTpakuBama, yi. bopusoje ITosuuh, Becna Paknh-
Boaunenuh, I pahancko apoyecro ipaso, beorpan 20157, 610/611. — Ioznuli je y npBUM U31akbH-
Ma CBOT YIIOCHHKA 3aCTyMNao CTaB Ja je MPBU CTaIHUjyM ,,01y3UMam¢e MpaBa pacroiaramba OHUM
JIeTIOM IMOBHHE KOjH j€ IPEAMET 3BPIIEeHA”, IITO ce TOCTHXKE MIeHn100M, BuJ. bopusoje [To3nuh,
I'pahancko iipoyecno iipaso, beorpan 1962, 381; bopusoje [lozuuh, I pahancko ipoyecno iipaso,
Beorpan 1965%, 582.
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Be3yje 3a MojeInHaYHa CPEACTBA U3BPIIEka, M TO Pa3aInduTo,!! oH je 3ampaBo
KPOBHH I10jaM 3a OHMJIO KOjU HAYWH J0j1acKa 70, Makap (PMHTHPAHOT, HOBIIA KO-
juM he ce u3BpIIHK TTOBEpHIIAIl (EBEHTYATHO U IPYTH) HAMUPHUTH.!? YHOBUUTH
3HA4YW CBAKaKO MPOJATH 3aIlJICkheHY CTBap, aJIk UCTO TaKo U Koz 00a BuJia mpe-
HOCA 3aIUICHEHOT HOBYAHOT MOTPaKHBAka MOCTOJH YHOBUCH:E, jETHAKO KA0 U
KOJI ,,[IPEHOCA CBOjUHE Ha (HE)TOKPETHO] CTBAPH HA M3BPLIHOT moBepuora‘.!?
Jpyrum peunMa: YHOBUCHE HHjE JIOTHYKH HYKHO BE3aHO 3a M3BPIICHE KOje
3HAYW ,,3aJJUPakEe y CYIICTAHIY ", jep je OHO 3aMUCJIMBO U Ka0 HAYUH HOBYAHE
eKCIIIoaTaIrje mpeaMeTa u3BpiIemka, Kao MTo je TO CIydaj KOA U3BpIIeHa Ha
TLJI0JI0Y XK BAhY.

2.2.3. Hamuperve

Hamupeme kao nocieama eTana peaju3alnje HIMOBHHCKE OJITOBOPHOCTH
MoJIpa3yMeBa UCIUIATY U3BPITHOM MMOBEPUOIY YHOBUCHEM JOOHjCHOT M3HOCA.
OHo je y TakBO]j BUJbUBO] (POPMHU BPEMEHCKHU 3aCEOHM CTaIMjyM KOJI U3BPIICHA
Ha (HE)TOKPETHOCTHUMA MPOJAjoM MPEeMeTa U3BPIICHA, T KO YHOBUYCHA Ha
JIPYTH HAYMH KOJI JPYTHMX HMOBHHCKHUX TpaBa OCUM MOTpakuBama (HIIP. U3BP-
HICHe Ha MO0y KUBamy). Koj u3BpIiekha Ha HOBUAHUM MOTPAXKUBABIMA, Ha-
MUPEHE Y ClIydajy MPeHoca yMeCcTO HCIUIaTe YBEK KOMHIIMUPA Ca YHOBUYCHEM,
JIOK y CITy4ajy MpeHoca pajy HaIjare J0 HaMUpPEeba JI0Ja3u y TPEHYTKY HCIy-
HBCHa O] CTPaHe Ty>KHUKA U3BPIIHOT AYKHHUKA, MIIK YaK HAMHPEHEM Y U3BPIITHOM
MOCTYIIKY TIPOTUB hera. HamMmupemeM ce OKOHUABa M3BPIIHU MOCTYIAK jep je
UCITYHHUO CBOj IIUJb. MehyTuM, Beh oBJie je Hy>KHO Jia ce HallOMEHE J]a HAMHPEHHC
Ka0 TaKBO HHUKAJIa HE MPEJICTaBIba YjeHO U MATEPUjATHOIPABHY JIETUTUMALIH]Y
3a 3aJipiKambe MPUMIBEHOT. J[pyruM pednma, HaMUPEHe Y U3BPITHOM TOCTYTIKY
HE 3HAYM YBEK M IPECTaHaK MOTPaXKUBaba U3BPIITHOT MTOBEPHOIIA.

' Tako Paxuli-Bogunenuh cMatpa Jia ce CTBapH Mpojiajy, a 1a ce paBa yHOBUYaBajy, Buj. b.
[Mo3uuh, B. Pakuh-Boauuenuh (1999), 463; b. Ilo3uuh, B. Pakuh-Boxgunenuh (2010), 512. — C
JpyTe cTpaHe, caBpeMeHa IIMBUINCTHKA KaJla TOBOPH O ,,yHOBUaBamY* MUCIIH IIPE CBETa Ha MPo-
J1ajy CTBapH, allil He UCKJbYUYyje JIa TIOCTOjH U APYTY HAYWH YHOBUYCH:A; TAKO 32 CaAP)KUHY 3aJI0KHOT
npaBa, Kao CTBAPHOIIPABHOT [IPaBa yHOBYECH-a, HCIIPAaBHO pe3oHyje Muout JKuskosuh, y: Iparop
Xubep, Munom XXuskosuh, Obesbehere u yuspuwhere tiompanxcusarwa, beorpan 2015, 24.

12Vn. Beh B. [Tozauh (1962), 381: ,,y Apyrom cTaaujymy ce Taj [3ariesmheHHn, IPUM. ayT.] 1e0
HMOBHHE YHOBUaBa“.

13 Tana ce mpema 31O cmarpa j1a je U3BPIIHE MOBEPHIIALL ,,HIMHPEH™ Y Ofipel)eHoM TporieH-
Ty NpolemeHe BpeaHoctn creapu (wi. 191 ct. 4, 248 ct. 2 y Besu ca un. 191 ct1. 4 3UO), mro He
3HAYM Ja HeMa YHOBYEH-a; OHO CE CaMo Cje/lnibyje ca HaMupemeM. Jla je U To ,,yHOBUCH:E" IIpH-
3Haje HeMadKa JIUTepaTypa, Kajga y OKBHPY ,,APYTOT HaUNHA YHOBUCHA CHOMHILE YIIPABO IIPEHOC
CBOjHHE Ha 3aIUICHEHOj MTOKPETHO] CTBApH Ha M3BPUIHOT moBepuona, ymu. Wolf-Dietrich Walker,
y: Winfried Schuschke, Wolf-Dietrich Walker (Hrsg.), Vollstreckung und Vorldufiger Rechtsschutz,
Koln 20113, § 825 mapr. 6p. 14 u cren.
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2.3. [lnenu10eHo (IPUHYIHO) 32J10KHO NPABO KA0
crneuUYHOCT U3BpLIEHA HA ,,IOKPETHOj UMOBHHM*

Cruname 3aJI0KHOT [TpaBa Kao MOCJIeINLa 3aIIeHe, WK Makap Ha OCHOBY
3aIjIeHe, HUje YHUBEP3aJdHU CTPYKTYPaJIHHW YUHWIAL IPHHYTHOT OCTBapema
MMOBHHCKE O/IFOBOPHOCTH. [IpyriM pedrma, 3aJI0KHO MTPaBo ce He CTHYE Y OKBUPY
CBaKOI CPECTBA M3BPLICHAa HOBYAHUX MOTpakuBarma. OHO je TpaJuIMoHaIHO
pEe3epBUCAHO 3a U3BPLICHE HA — KAKO CE TO PaHHje U KO HAaC Ha3MBAJIO — IIOKPET-
HOj IMOBHHH: U3BPIICHE HA TOKPETHUM CTBAPHMA, MOTPAKUBABAMA U IPYTHM
MMOBHMHCKHM IIPaBUMa Koja ce MOr'y YHOBYMTH. OOpaTHO, 3BpLICHE HAa HEOKPET-
HOCTHMa, U TO YHOBYEHEM, HE MT03HAje ,,CYICKO 3aJI0’)KHO MPaBO™.

Hctopujcku Tae1ano, TOTOBO y HICTO BPEME Cy Ce 3a TaKaB MOJIEI Oy YHITH
Y HEMa4KH U ayCTPUjCKU 3aKOHOJaBall, U TO CBECHO: y3anhemeM HETOKPETHOCTH
Kao IpenMeTa N3BpIIeHha Kpo3 3a0enexOy mpuHyaHe 1pak0e y 3eMIbUIITHY KHH-
I'y U3BPIITHHU MOBEPUJIAI] CTUYE [TPABO HA HAMUPCHe (HeM. Befriedigungsrecht)
KOje HUje YjeTHO 3aJI0)KHO MPaBo,'* HaKo Ha Taj HAYMH CTUYE IPHOPUTETHU PAHT
y OHOCY Ha MOTOH-E U3BPIIHE TOBEPUOIIE, OJJHOCHO CTHYE €BEHTYaJTHO Pa3ryd-
HO 1paBo." Tako je Ouito yriasHoM y qomahem mpaBy,'® a u caja je Tako (4. 155
ct. 4 310)."” Uako nomaha nureparypa IeTMMUAYHO cMaTpa aApyraduje,'® He mo-
CTOjY HUTH jeJlaH pas3Jior Koju Ou 103BoJbaBao mpodujame lex lata rpanure. [Ipa-
BO Ha HAMHPEHE KOje Ce CTUYEC YITUCOM 3a0elex0e peliemka 0 U3BPIICHY Y KaTa-
CTap HEMOKPETHOCTH OCTBapyje cBe pyHKIHUje Koje OM eBEeHTYaIHO OCTBapuBaa
IIpIHYIHA xumnoreka™. [[03uB Ha TpaBHY TPaANIIN]y U ayCTPHjCKH y30p, KOHAY-
HO, YIIPaBO FOBOPH MPOTHB TpH3HaBama oBe durype.'’

143 memauko mpaBo ymecto csux Buja. Arwed Blomeyer, ZivilprozefSrecht, Vollstreckun-
gsverfahren, Berlin—Heidelberg—New York 1975, 353 u cien.; 3a cTame y ayCTpHjCKOj JOKTPUHHI
Bun. GH. 19 in fine.

15 3a memauko mpaBo ymecto cBux H. F. Gaul, y: H. F. Gaul, E. Schilken, E. Bekker-Eber-
hard, § 1 mapr. Op. 29 in fine; 3a ayctpujcko npaBo Bun. GH. 97 in fine.

16 Jenuno je y 31O 11 6uino npeasuleHo a Ha OCHOBY pEIlCHa O U3BPIICHY HA HEITOKPET-
HOCTH M3BPIIHN MOBEPUIIALL ,,CTHYE TIPABO YIHCa 3aJI0)KHOT IPpaBa‘, ¥ TO CaMo 10 HeT0BOj HHIU-
jatusy, Bun. wi. 107 310 11.

17 Ila je TakBO IPaBO Ha HAMUPEHE PA3JTydHO MPaBO Tpedaso Ou aa Oy/ae HECIOPHO, HAKO je
Cy/ICKa ITpaKca UMaJla BeJIMKHX podiema ca cxBarameM wi. 49 1. 1 3akona o credajy (3Ct); 0 Tome
Bu1. Mapko PajoBuh, ,,3a0enex0a perietba 0 U3BPIIICHY Ha HSTOKPETHOCTH Y jaBHE KEbUTE KA0 OCHOB
CTUIaka pa3iayuHor npasa”, Ciuygeniticka peeusuja 3a upuspegro iipaso 1/2015-2016, 92 u cnen.

18 3a mepuox 3UII 78 taxo b. [To3uuh, B. Pakuh-Boxuuenuh (1999), 470; 3a nepuon 3UIT
04 bopusoj Craposuh, Komenitap 3axona o uzepwrom iociuyixy, beorpan 2007, 368; 3a cana-
ke cTame, panuje, Mapko Kuexxesuh, y: Panko Kewa, Mapko Kuexesuh, I palancro ipoyecro
iipaso, beorpan 2021'%, 604. — CympoTHO, 1a HHje ped 0 3aJ0KHOM TIpaBy, 3a nepuon 3UIT 78
Bopusoj Craposuh, Komeniuap 3axona o uzepwnom iiocuyixy, Hou Can 19912, 389: ,,npaBo Ha
HaMUpEHE je OJIMCKO 3aI0)KHOM MpaBy ‘; 3a canamme ctatbe M. Kuexesuh, y: P. Kewa, M. Kue-
skeBuh (2022), 604, ca M3pHYUTHM HAyIITAalkEM paHHjer CXBaTamba.

19 M. JKuexosuli TBpAM Ja ¥ MOPEJL TOTA IITO AYCTPHUjCKH 3aKOH, KOjH je OHO y30p Mpeapar-
HOM jyTOCJIOBEHCKOM 3aKOHY, HE TOBOPH O CTHILAY ,,3aJI0KHOT paBa‘, Beh 0 cTHLamy ,,paBa
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2.4. TepmuHosI0ruja: nJieHUA0€HO 32JI05KHO IIPABO YMECTO
»IPHHYTHO/CY/ICKO 32JI0KHO IIPaBO*

TepmuH ,,iIeHUAOCHO 3aJI0KHO IIPaBO™ je Hemo3HaT y AomMahoj ureparypu
U cyzckoj npakcu. cto Tako, Hu cagammpi 3O Kao HU CBH HErOBH IPETXOI-
HHUIIH ra He M03Hajy, mTo Baxku 1 3a 30CII0.2° Y noTomeM ce roBOpH 0 3aJI0KHOM
npaBy Koje ,,HacTaje Ha OCHOBY cyzcke ojutyke™ (wi. 61 ct. 2 30CIIO), Te yrias-
HOM TE€OpHja TOBOPH O ,,CYICKOM 3aJI0KHOM IIPaBy " UJIH O ,, IPUHYZAHOM 3aJI0KHOM
npaBy“.?! OOpHYTO, HEeMayKa JINTepaTypa U CyJCKa MpaKca OJaBHO 3aJ0KHO
MPaBo KOje HacTaje y MOCTYNKY U3BPIICHA HAa MOKPETHUM CTBapuMa Ha3HBajy
LSeHunoeHum™ (Pfdandungspfandrecht), miro je tex ox 2001. TonuHEe U 3aKOHCKH
TepMuH.>? Y AyCTpHjU Ce KOPHCTH HABEICHU TEPMUH, aJIH YIIOPEIO ca ,,CYJACKUM
3aNoKHUM TipaBoM"* (richterliches Pfandrecht) unu ,,er3eKy THBHUM (H3BPITHIM)
3aJI0KHUM npaBoM™ (exekutives Pfandrecht).?} C apyre ctpane, kao u'y 30CIIO,
y OI'3 ce ka0 0CHOB 3aJIOXKHOT MpaBa peasuha u ,,cyncka omryka™ (§ 449 peu. 2).
YuHu ce 1a u nopesa HeogoMaheHOCTH TEPMHUHA ,,TUIEHUAOCHO 3aJI0KHO MPaBo*
y nomahieM TUCKypCy, OH 3aCITyKyje TPETHOCT.

Ha HaMUpeme™, jJeTHOAYITHO CXBaTamkhe ayCTPHjCKe TOKTPUHE cMaTpa CynpoTHO; BiA. M. JKuBko-
Buh, y: /1. Xubep, M. )Kuskosuh, 49 u cinex. YnHu ce 1a cy UUTHpaHU UUBUIUCTH Kox M. JKug-
koeuha, n To Upo (Iro) u Kneiieuxa (Kletecka) norpemno nnrepnperupanu. U jenan u gpyru
3alCTa y OKBUPY ,,CYACKOT 3aJI0KHOT IpaBa’ CIIOMHUbY XHUIOTEKY KOja Ce CTUYE y U3BPLIHOM
HOCTYIIKY, aJld H3PHYUTO MHUCIIE CAMO Ha HEHO 3aCHMBAE IMyTEM CAMOCTAIHOT CPECTBA HU3BP-
ICHa y BUAY ,,[IPUHYTHOT 3aJI0XKHOT TpaBa‘“ (obojunia nutupajy camo §§ 87 u cinen. alln), mro je
Kozl Hac join o 1978. ronuHe npeoOIMKOBaHO y cpeacTBO 00e30ehema (nananimsu ui. 431 u cies.
31O0); yn. Gert Iro, Biirgerliches Recht, Band IV, Wien 20104, mapr. 6p. 10/26; Andreas Kletecka,
y: Helmut Koziol, Rudolf Welser, Grundriss des biirgerlichen Rechts, Band I, Wien 20063, 386.
OOpHYTO, Ka/ia ce M3BPIICHE CHPOBOAU PUHYTHOM IPOJajOM HEIOKPETHOCTH, 3a0eexOom
HNpUHYAHE Ipax0e y 3eMJBUIIHOj KBH3U CEe HE CTHYE MPUHYAHA XUIIOTeKa, Beh caMo mpaBo Ha
HaMupewe. Y ayCTpUjCKOM IIpaBy je Hemoryhie 3acTynaTu ctaB Aa je TAKBO IPaBO Ha HAMUPCHE
3ampaBo MPUHYIHA XUIIOTEKA, jep Ou Tako HemTo ouino contra legem: mpema § 208 allm, mpaBo
Ha HAMHPEHE Koje je cTedeHo 3a0e1e:x00M MpuHyIHe Apax0e y 3eMJbUIIHY KIbHTY MOXKE Ja ce
,»IIPETBOPH™ y 3aJI0XHO TIPaBO TEK Ha IIPE/JIOT U3BPIIHOT IOBEPHOLA, H TO CAMO Y HEKUM Cllyya-
jeBrMa 00ycTaBe H3BPIIHOT MocTyMKa (Bulle o Tome Peter Angst, y: Peter Angst, Paul Oberhammer
[Hrsg.], Kommentar zur Exekutionsordnung, Wien 20153, § 208 mapr. 6p. 1 u ciex.). O Tome 1a ce
3a0eJ1e:)K00M MPUHYIHE Ipak0e Y 3eMIBHIIIHY KEBUTY HE CTHYE 3aJI0’KHO MpaBo, Beh camo my0/u-
LMCTHYKO TIPaBo Ha Hamupeme u3puunto Richard Holzhammer, Osterreichisches Zwangsvollstre-
ckungsrecht, Wien 19934, 172; W. Rehberger, P. Oberhammer, mapr. 6p. 234 u cnen, 271; Astrid
Deixler-Hiibner, y: Andreas Konecny (Hrsg.), Kommentar zu den Insolvenzgesetzen. Lfg. 73, Wi-
en 2021, § 10 IO mapr. 6p. 3 ca nassum ynyhusamnma.

20 3akoH 0 OCHOBaMa CBOjHHCKOMpaBHuUX oxHoca (30CIIO).

2l Vmecto ceux M. XKuskosuh, y: . Xubep, M. JKuskosuh, 47.

22 Pechopmom u3 2001. roauue cy yHeTH pyOpyMH 3a CBaku maparpad, Tako 1a pyopym §
804 memaukor 'pahancko mapamuHor nocrynka (Hl'pnn [Zivilprozessordnung — ZPO)) tnacu
L IIJICHUJIOCHO 3aJI05KHO MPaBO‘“.

23 Ymecto cBux R. Holzhammer, 241/242.
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[TrernaGeHO 3a7I0)KHO TIPaBO jeCTe MPUHYIHO, U TO je HecopHO. MehyTum,
OHO HH]€ jeIMHO MPUHYTHO 3aJI0KHO MPABO KOj€ C€ CTUYE y U3BPITHOM MOCTYTI-
Ky cxBaheHoM y mupem cmucity.? [TpoTHB BOJbE U3BPIITHOT Iy)KHUKA H3BPIIHA
MOBEpUJIAl] CTHYE 3aJI0)KHO MPABO U KPO3 CPEICTBO 00e30ehema y cmucity ui.
431 u cnen. 3MO. Jla je TakBO 3aJI0KHO TIPaBO ApyTradrje o1 IIICHUIOCHOT ITOKa-
3yje He caMo JIpyradyuja JorMaTuyka 1mo3ajanHa (0 cropy KacHuje), Beh u ocHOB
HacTaHKa — Kao CPescTBO o0e3belhema MpuHYIHO 3a7105KHO MTPABO Ce HE 3aCHUBA
Ha 3arieHu, Beh mpocTo u 3amcTa Ha peniewy o 00e30ehemy. OHo je 0e3 cyMmbe
MIPUBATHOIIPABHE TIPUPOIE, U CITY KU UCKJBYIMBO 00e30ehemy morpaxkmBama.

C nopyre cTpaHe, TOBOPUTH O ,,CYACKOM™ 3aJI0KHOM IPaBy, YMECTO O TIjIe-
HUIO0CHOM, TaHAC BHUIIE HHjE y MIOTITYHOCTH ompaBaaHo. [locToje mpumepu kaga
he jaBHM U3BpIIMTE OMTH OpraH KOjU JOHOCH PEIlieHkEe O U3BPILEHY, a yYjenHo he
1 BPIIUTH TUIEHKA0Y, TaKO Ja IPUIEB ,,CyACKO™ BHIlEe HUje afekBaran.”> Ctora
Y 3aKOHO/IaBall ¢ IPABOM HAIyIITa TEPMHH ,,CYJICKO 3aJI05KHO IPaBo‘‘.20

3. IVIEHNJIBEHO 3AJIOXKHO ITPABO HA IIOKPETHUM
CTBAPUMA V TPAJULITMOHAJIHOM MO/JIEJTY

3.1. YBoaHe HanoMeHe: 0 ,,TPAJMLIHOHATHOM MOJeJIy*
U HEIr0B0j IOrMaTU4YKOj MATHIH

ATpuOyT ,,TpaNIINOHATIHO " yITyhyje Ha BpeMEHCKH acleKar, Ha ITOCToja-
HOCT, CTaJIHOCT. YTOJIUKO OU ,,TpaAMLIHOHAIHU MOAEN" IJICHUJ0SHOT 3aJI0AKHOT
npaBa OMo TIpe cBera Be3aH 3a goMahe mpaBo — TO OM OMO WHCTHTYT KOjH je y
JIy>KeM Mepruoly KOHIMITMPaH Ha UACHTUYaH HauuH. U 3ancTa, TpaaulnoHaIHO
MIJICHUI0EHO 3aJI0KHO MPaBo je OHO KOje je KOJ HAC MOCTOojalio BUIIE JIeIeHH]a,
YIPKOC BaXKewy pasIuIUTHX 3aKoHa. CTPYKTYpasHO UIACHTUYAH KOHUENT MO0~
CTO0jao je TOTOBO OcaM JIeTIeHH]ja U Be3yje ce 3a mpaBo KpasseBure Jyrocnasuje,
MPaBoO COLMjAMCTHYKE U TIOCTCOIUjalTucTHUKe Jyrocnasuje, a y MOTU(pHUKOBAaHOM
06Ky u 3a mpaBo Cpb6wuje cse g0 2011. rogune.?’

MebhyTtum, kaja ce oBJie TOBOPH O TPaJUIIMOHATHOM MOJETY IICHUIOEHOT
3aJI0’KHOT TIpaBa, MHCIIH C€ U HA FeT0BO (JJOrMaTHYKO) Hcxoaumre. To mTo cmMo

24 OBJIe ce MHUCIIU Ha TI0jaM M3BPIIHOT MOCTYITKA Ka0 BHUIIET, KOjH 00yXBaTa MOCTYIaK 13-
BpIICHA U NocTynak obe3dehema.

25 Vromuko ucnpasro u Byk Panosuh, Ciueuajno ipaso, Kruia I, Beorpan 2017, 215.

26y 3UI1 04 6110 je M3pUIUTO MPeIBUlEHO a Ce TIOMICOM CTHYE ,,CYICKO 3aJI0KHO TTPaBo™
(un. 75 ct. 1 3UII 04). Cama TOr TepMHUHA BUIIIC HEMA.

27 UcrpaxkuBamse He 00yxBara u npaBo Kuesxesuue/Kpassesune CpoOuje, anu u y mbemy Ou
MOTJIN [a ce MpoHal)y oOpucu TpaanIMOHATHOT MOJIENa; O U3BPIIHOM MOCTYIIKY TOT BpeMeHa
Annpa Bophesuh, Teopuja ipahanckot cygekot iociuyiika, 1l krwuia, idpupeguo g-p. . Apanheno-
euh, Beorpan 19232, 6p. 780 u ciuen.
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YMMaJIH BHIIIC JACTICHH]a HHj€ HUIITA APYTO 0 MIPECTUKAHN ayCTPH]jCKH KOHIIETIT,
KOJjH CE OIIeT 3Ha4YajHO Hacllamka Ha Hemadku. CBe TO BOAHM, JAKJIe, 10 (IOrMaTHYKE)
MaTHIIe ,,TPaJUIIHOHATHOT MOJIeNa™, a TO je HeMauKa, Mare ayCTpHjCKa, TUTepa-
Typa (M AeTMMHUYHO CyicKa pakca). Ca3Hama 0 KJbyYHUM ITPOoOJIeMUMa TPaJu-
IIMOHAJTHOT MoJieNIa oMoryhasajy na ce 00Jpe pa3jacHu OHO IITO cajia UMaMo.

3.2. Obegexja njeHNA0EHOT 3aJ10KHOT NIPaBa

TpaaunuoHallHO TIICHHI0EHO 3aJI0XKHO TIPABO CE€ CTUYE TUICHHIOOM, Ma
KaKo ce oHa OpMaIHO Ha3MBaJjIa: IeH!, 104,28 TIeHnI0eH! onuc?® UiTH IIPOCTO
momrc.3? KibydHO je 1a OHO HacTaje Kao TMOCIeanIia IIeHuI0e, OIrmKe TO je jel-
HO OJ1 JigjcTaBa 3aruieHe. Hukakse npyre (opMaJHOCTH TIONYT PErUCTpaIdje UK
JIOMaTHOT MMITyJICa M3BPIIHOT TOBEPHOIIA HUCY MOTpebHe. !

[TyTem mieHnI0SHOT 3aJI0KHOT ITpaBa W3BPIITHYU TIOBEPHIIALl CTHYE TTPBEH-
CTBEHH pell HAMHUPEHA U3 HETOBOT MIPEIMETa, U TO Y OJIHOCY Ha JAPYTE, MOTOHE
U3BpIIHE MoBeprolie. [Ipema Tome, MomTo je mieHuA0eHO 3aJI0KHO TIPaBO BE3aHO
3a 3aIIeHy, a 0HO caMmo 00e30ehyje paHT H3BPITHOM ITOBEPHOILY, IIOCTOjU BPEMEH-
CKH UJICHTUTET 3aIlJICHE U CTUIakha IPBEHCTBEHOT paHra. J[ejcTBO MiIeHu10eHOT
3aJI0KHOT TIpaBa je U y TOME IITO Y cIy4ajy cTedaja U3BPIIHOT TY>KHUKA IIPE/I-
CTaBJba Pa3iyqHO PABO ,,CTEUYECHO y U3BPITHOM MOCTYIIKY .

3ariemeHe CTBApH C€ HY)KHO HE Oy3MMajy Ol H3BPIIHOT TY)KHHUKA, > anu
Uy TOM CIy4ajy OpraH U3BpIICHa U U3BPIIHU MTOBEPHUIIAI] CTUYY IIOCPEIHY JIpiKa-
BUHY. YKOIIMKO C€ TaJla TOBOPH O IMYOJIMIIUTETY MJICHUIOCHOT 3aJI0KHOT ITpaBa,
OH Ce OCTBapyje Kpo3 BHIHO O3HAYaBar€ 3allJICHE Ha 3allIClbeHUM CTBapuMa’
— CTaBJbame IUNICHUAOCHE MapKUIle, INICHUI0eHa 00jaBa, Ciry:kOeHo mmedaheme.

28 Tako y HeMaukoM TipaBy (Pfindung), Bui. § 803 Hemaukor I'paljaHCcko mapHUYHOT TIO-
crynka (H prn [Zivilprozessordnung — ZPO)); ucto u'y ayctpujckom, Bua. § 249 ct. 1 ayctpujckor
WsBpurHor noctynka (alln [Exekutionsordnung — EO)).

29 Tako y momahem mpeaparHom mpasy, Bug. § 208 peu. 1 jyrocioserckor M3BpiiHOr 1o-
crynHuka (Un), mTo je 3saHnyHU ckpahenn Ha3uB 3akoHA 0 U3BpLICHY U 00e30ehemy n3 1930,
MHaue Mame-BHIIEe ajantupanu npesox alln. Jonyure, Beh ce y LnTHpaHOj 0Apeadn U3pUUUTO
oapehyje a je CHHOHUM 3a ,,[UIGHUA0CHH TONHUC™ — IMIeHn/0a.

30 Tako y mocsiepatHoM joMaheM npasy, BUjL. 9. 72  cjiell. 3aKOHa O U3BPIIHOM MOCTYIIKY
n3 1978 (3UII 78); n canammu 31O 3a muieHn10y MOKPETHUX CTBAPU KOPUCTH TEPMHUH ,,ITONTUC™,
ui. 219 u cnen. 3KO.

3V, mnp. wi. 78 cr. 1 3UIT 78: ,,noBepuIIal CTHYE MOMKUCOM 3aJI0%KHO [PABO Ha MOMUCAHUM
crBapuma‘; § 804 ct. 1 ul pnm: ,,MuIeHHAO0M ITOBEPHIIAIl CTHYE 3aJI0KHO IIPABO Ha 3aIlJICEH-EHOM
npenmety“; § 256 ct. 1 alln, omHocHoO § 215 ct. 1 Un: ,,uieHnAOOM CTHYE TpasKuiiall H3BpIICHa
3a CBOjy M3BPIIHY TPa>kOMHY 3aJI0’KHO IIPABO Ha CTBApUMa, HA3HAYCHUM U TIONTUCAHUM Y MIICHU-
OCHOM 3aIHCHUKY .

2 Bun. § 214 cr. 1 W 9. 76 cr. 1 3UIT 78; wi. 70 cr. 1 3UIT 2000. — 3a HEMA4KO MpaBo
Buf. § 808 ct. 1 Hl'pnm; 3a aycTpujcko mpaso BuA. § 259 ct. 1 alm.

3 V. b. Craposuh (1991), 264.
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[IpaBu mpaBHYU 3HAYa] MyOIUIUTETA j€ UTIAK PA3IMYHT y TOjSIUHUM MTpaBHMa:
JIOK je Y HEeMauKOM BHJIHO O3Ha4aBambe MJICHUI0E HEeH YCIoB,>* THME U yCIIoB
HAaCTaHKa IJIEHU0EHOT 3aJI0’KHOT TIpaBa, y ayCTPHjCKOM IIPaBy TO HHje CiIy4aj,>
a TaKBO peleme je ouno u 'y fomahem npaBy. Ho, y cBakom cityuajy KacHUjH He-
CTaHaK ,,MyONUIHUTETa™ KPO3 yKIamhame HIIP. MJICHUI0eHe MapKHUIIE Off CTpaHe
M3BPILHOT 1yKHUKA HE JUpPa y J€jCTBO 3allJIeHe, OJTHOCHO THME OTICTAaHaK ILjie-
HHUIOCHOT 3aJI0KHOT TIpaBa HUje YT POXKEH.

CBe IIpeKo peyeHor ce TOTOBO YOIIITE He CIIOMHbe (ToMaha nuteparypa),
WJIY je CTIOpHO (HeMadKka JuTepaTypa, Mame ayCTpHjCKa).

3.3. Cniop o npaBHOj MPUPOAH Y HEMAYKOM (M AyCTPHjCKOM MPAaBY)
3.3.1. Kontuexciu ciiopa

Beh Buiie or jeiHOT Beka HeMauKy, a Mambe ayCTPHjCKY U3BPIIHY JOIMaTH-
Ky oOeneskaBa Crop o IpaBHOj IPHPOAH IICHUAOSHOT 3aJI0KHOT TpaBa. Ped je o
jemHoj ox Hocehmx Teopuja KOMILIETHE AUCIUTUIMHE, U HE YY1 1A je TUCKyCHja
n3HeApuia OpojHa cxBarama. OHa ce, Yy OCHOBH U TI0jeTHOCTaBIbEHO ycie ] 0poj-
HUX Bapujaluja, MOTYy MOJCIUTH Ha TPU TEOPH]je: TPUBATHOIIPABHY, MEILIOBUTY
u jaBHOmpaBHy. [Ipu Tome, mpobieMaTnka U CTame Cropa ce CMHCIEHO MOTY
pa3yMeTH camMo aKo Ce UMa y BHJy JJOrMaTHYKa HCTOPHja HEMAYKOT MpaBa.

3.3.2. llpusaiunoiipasna teopuja

[Ipema oBOj TeopHjH, INIECHUIOCHO 3aJI0KHO IIPABO j€ — CaMO MM Kake — UH-
CTO MPUBATHOIPABHOT KapakTepa. OHO je — mope BOJBHOT U 3aKOHCKOT — Tpeha
BpCTa MPUBATHOIPABHOT 3aJI0KHOT mpaBa.’® Ctora, OHO je aKIeCOPHO, a aKo
HEeMa M3BPIIHOT MOTPaXKHBaka HU HE HACTAje; UCTO TAKO, MOIITO Ty KHUK MOXKE
Jla OTITePETH 3aJI0TOM CaMO CBOjy CTBap, aKo je 3aIjiemheHa Tyha cTBap He HacTa-
je TIeHu I0CHO 3aJI0KHO MpaBo. Ho, mopen Tora, mieHu10€HO0 3aJI05KHO MPaBo je
(hyHIaMEHT METOKYITHOT CIIPOBOl)eha N3BPIIEHA: OHO jeé OCHOB YHOBUCH:A ITPe/-
MeTa M3BPILICHA; CYJACKH U3BPIINTEh KOjU YHOBYABA 3aILICHEHY CTBAP TO YHHH
Kao MaHaTap IMOBEPHOIIa, 0OCTBAapyjyhu Ieroa mpruBaTHOIPaBHa oBamrhema.’’
Kymar ctBapu cTrue CBOjJUHY CaMO aKoO je CaBeCTaH, CXOHO OMIITUM IPaBUIUMAa
rpabhanckor mpasa.®

34 Uspmanro § 808 ct. 2 peu. 2 ul prm.

35 Vn. R. Holzhammer, 256.

36 Tako y cTapujoj aycrpujckoj nokrpunu R. Pollak, 905, 908.

3 Ha Ty KJby4HY CTaBKy [IPHBaTHOIPAaBHE TeopHje Jakwuli He 00paha masky u 3aTo je mo-
IpelrHo npukasyje; yi. Anekcanaap Jakuuh, I pahancko tipoyecro ipaso, beorpan 2012, 6p. 4585.

38 3a mpukas ose Teopuje Bui. Wolfram Henckel, Prozessrecht und materielles Recht,
Gottingen 1970, 311 u cnen.
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[IpuBaTHOMIpaBHY TEOPH]y HHje MOTyhe pa3yMeTH ako ce He y3Me Y 003up
MCTOPUjCKM KOHTEKCT HEMAuKor mpasa. Y BpeMe aoHowema HI prn (1877) Bna-
najyhu je craB, IITO je OCBEAOYCHO HE caMO Ha PEIaKIIHjCKOM ILIaHy, Beh u y
MatepHjaivjama, 1a je cpoBol)er-e U3BplIeHha Ha TOKPETHUM CTBapUMa OCTBa-
perbe IPUBATHONPABHUX OBJaTherma 13 MmIeHnI0eHoT 3a10KHor mpasa.? Crora
j€ CY/ICKM M3BPIIUTEIb KOjH Y HEMayKOM IIPaBy YHOBYABA MMOKPETHE CTBAPH OHO
cxBaheH ka0 TOMONHUK U3BPIITHOT TIOBEPHOIIA, FeToB MaHAaTap. Kaga uzBpran
TIOBEPUJIAI] TPAXKH 3aILICHY MOKPETHUX CTBAPH OH 3aIpaBo, PEMa TOM CXBaTamy,
Jlaje TIPUBATHOIIPABHU HAJIOT CYICKOM M3BPIITHTEIRY. )

Kaxko ce HaBonu y caBpeMeHO] TUTEpaTypH, CBE 10 TPUAECCETHX rOJNHA
MIPOIILJIOT BeKa MMpUBATHOIIPaBHA TeOpHja je Oniia Biamajyha, kako y JIMTepaTypH,
TaKO M y CYJACKO] MPaKCH. 3a HEH CIIOM HaBOJIE CE 1Ba MOMEHTA Kao MpecyIHa:
MIPBH Cce Be3yje 3a o0jaBipMBamke MoHOTpaduje Ppugpuxa linajua (1913),4 y
K0jOj je pyHIMpao yueme O jaBHOMPABHOM KapaKTepy M3BPIIHOI MOCTYTKa, T€
JaBHOITPABHO] YJI03H CYACKOT M3BPIITUTEIhA, & Y3 TO j€ 3aCHOBAO MEIIIOBUTY ,,jaB-
HO-TIPUBATHY TEOPH]y TUICHUIOCHOT 3aJI0KHOT IIpaBa‘; IpyTH ce€ OMHOCH Ha 00PT
CyIICKe TIpaKce, U TO mpey3nuMameM [llinajrosol cxBaTama, yoOIWYeH U BUIIE
Hero HauestHoM otykoM Cyga Pajxa (Reichsgericht).*?

3.3.3. Mewosuiua ineopuja

Wako ce llitiajn 03Ha4aBa yTeMeJbHBauYeM MEIIOBUTE jaBHO-TIPUBATHE TE€O-
puje, camo UMe je KacHH]jer JaTyma, U TIOTHYe Of] IbeHOT KpUTHYapa, TBOpLa caBpe-
MeHe jaBHOpaBHe Teopuje I epxapga Jluxea (Gerhard Liike). MemouTa Teopuja®?

3 O Tome Bu. Franz-Jiirgen Sécker, ,,Der Streit um die Rechtsnatur des Pfaindungspfandrechts,
Juristen Zeitung (JZ) 1971, 158 u cien.

40 Tako 3amcra ¥ riace jour yBek Baxxehe oipeioe, y Kojuma ce roBopH o ,,Hanory* (dufirag),
Bua. §§ 753, 754, 755 peu. 2, 766 c1. 2 vl pnm.

41 Friedrich Stein, Grundfragen der Zwangsvollstreckung, Tiibingen 1913,

2 RG, 21. 1. 1938 — VII 106/37, Entscheidungen des Reichsgerichts in Zivilsachen 156, 397
u cnen. — O 3HayYajy OB OJNIYKE, 8 HAPOYUTO Y KOHTEKCTY MPEy3MMama CXBaTama jeTHOT JeBPej-
ckor ayrtopa ([fiuaju je 6uo JeBpejuH) y BpeMe HannoHaicounjainn3ma, Buj. Hans Friedhelm Gaul,
,,Das geltende deutsche Zwangsvollstreckungsrecht — Ergebnis eines Wandels der Rechtsanscha-
uung oder ungebrochenen Kontinuitdt?*, Zeitschrift fiir Zivilprozess 130 (2017), 13 u cnen., 26.

43 Bes mpeTeH3uje Ha MOTIYHOCT HAOpajarba, by 3aCTYII4jy, Y Pa3InIuTHM MOJATUTETHMA!
W. Henckel, 328 u caen.; A Blomeyer, 175 u ciex.; H. F. Gaul (2017), 10 u cien.; W. Gerhart, 73
u cinen; E. Schilken, y: H. F. Gaul, E. Schilken, E. Becker-Eberhard, § 50 mapr. 6p. 50 u cuen.;
Fritz Baur, Rolf Stiirner, Alexander Bruns, Zwangsvollstreckungsrecht, Heidelberg 2006'3, mapr.
0p. 27.10 u cnen.; Othmar Jauernig, Christian Berger, Zwangsvollstreckungsrecht, Miinchen 201023,
§ 16 mapr. Op. 24 u cien.; Urs Peter Gruber, y: Thomas Rauscher, Wolfgang Kriiger (Hrsg.), Miinchener
Kommentar zur Zivilprozessordnung, Bd. 2, Miinchen 20216, § 803 mapr. 6p. 11 u cien.; Walter Brox,
Wolf-Dietrich Walker, Zwangsvollstreckungsrecht, Koln 20141°, mapr. 6p. 393; W. D. Walker, y: W.
Schuschke, vor §§ 803, 804 mapr. 6p. 13; Jasmin Flockenhaus, y: Hans Joachim Musielak, Wolf-
gang Voit (Hrsg.), Zivilprozessordnung, Minchen 2022'°, § 804 mapr. 6p. 4; Klaus Schreiber, ,,Das
Pfandungspfandrecht nach der ZPO*, Juristische Ausbildung 2014, 691 u cnen.
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y OJJTHOCY Ha MPUBATHONPABHY YHHH OJUTY4YaH pe3 Kao MOCICIUIy U3MEHCHOT
CXBaTama IMPUPOJIE U3BPIITHOT IOCTYITKA U CTaTyca CYICKOr U3BpIuTesba. [ Liern/ -
OCHO 3aJI0XKHO TPABO 3aMCTa HACTAjE YKOIHMKO CY HCIYHCHH YCIOBH TPUBATHOT
npaBa (aKIeCOPHOCT, MPUTIA/Iak¢ CTBAPH U3BPIITHOM JIYKHHKY), B OHO jeCTe IPH-
BaTHOIPABHOI' KapaKTepa, alli caM MPOIIeC YHOBYCH:A Ce He 3aCHHBA Ha heMy, Beh
UCKJBYUYHMBO Ha 3aruieHu.** Oiantherme CyICKOr 3BpIIMTE ba 1a YHOBYH 3aIlie-
ICHH TIPEIMET j& jaBHOIIPaBHE MPUPOJIE M caMo 3a cebe HeMa HIKAaKBE BE3e ca
MJICHUA0CHUM 3aJI0)KHUM TIpaBoM. [loTome je 3ampaBo camo urypa koja Tpeda
KOHAYHO (M HAKOH U3BPIITHOT MTOCTYTIKA) /Ta CTBOPH JITUTUMAIIH]Y KaKo 3a PaHT Ha-
MHpEEba BUILIE OBEPUIIALIA, TAKO 32 33/IpyKaBarbe NPUMJBLEHOT Ha UMe HaMUpera.

3.3.4. Jasnotipasna itieopuja

Nako je Beh Ouna 3actynana Ha npena3sy u3 19. y 20. Bek, jaBHOIIpaBHA T€O-
pHja ce yobiaryaBa TeK KaCHHUje U Be3yje ce HapouuTo 3a I Jluxea,*® u npencrasiba
peMa FEeroBoj 3aMHUCITH TIOCEAH CTAH]yM MPEOOTMKOBa-a H3BPIITHOT MTOCTYII-
Ka y CMHCITY MyOJUIIMCTUYKOT cXBaTama.*’” MopMasHo IJIeaHo, jaABHOIIPaBHA
Teopuja*® je naeHTHYHA TPUBATHOIPABHO]: OCHOB YHOBUEH:A 3aIlICH-EHE CTBAPH

44 Ymecro ceux E. Schilken, y: H. F. Gaul, E. Schilken, E. Becker-Eberhard, § 50 mapr. 6p.
50 ca naspum ynyhuamuma. — O ToMe ja MEIIOBUTA TEOPHja He MOIpa3yMeBa yCIOCTaB/bakhe He-
KaKBe MCLIOBHTE KAaTErOpHje e JHHUI0CHOT 3aJI05KHOT [TpaBa Koje 61 HMaio IBOCTPYKY MPUPOLY,
Te Ja je 30or Tora u caMm Ha3uB Teopuje HetauaH, Bua. H. F. Gaul (2017), 7/8; yn. u Gerhard Liike,
,,Die Entwicklung der 6ffentlichrechtlichen Theorie in der Zwangsvollstreckung®, y: Andreas
Heldrich, Takeyoshi Uchida (Hrsg.), Festschrift fiir Nakamura, Berlin 1996, 391 ¢u. 5; W. Gerhart,
73.—Y nomahoj nmurepaTypu Jaxwuh TOTOBO MOTITYHO MOTPEIIHO MPHUKA3yje MEIIOBUTY TEOPH]Y,
TBpzehH 1a OHa Hernpa aKIeCOPHOCT IICHH I0CHOT 3aJI03KHOT TIpaBa, OTHOCHO Jia OHO HacTaje 6e3
003mpa MTO M3BPLUIHK AY)KHUK HHjE BIACHUK 3aIUICHEHE CTBAPH; Y3 TO, OH TBPIH Ja je IpeMa
0BOj TEOPH]H TIICHANOCHO 3aJI0KHO TIPABO ,,i IPHUBATHOIIPABHOI M jABHOIIPABHOT KapakTepa'; yII.
A. Jaxmuh, Op. 4586. Bpenu nanomenytu aa Jakwul y CBOM MpuKa3y MEIIOBUTE TEOPHUjE HE JI0-
KYMEHTYje CBOje HaBOJIE.

45 E. Schilken, y: H. F. Gaul, E. Schilken, E. Becker-Eberhard, § 50 mapr. 6p. 52 ca nabum
ynyhuBameMm.

46 Bua. Gerhard Liike, Die Rechtsnatur des Pfandungspfandrecht®, JZ 1957, 239 u cnen.;
Gerhard Liike, ,,Die Bereicherungshaftung des Glaubigers bei der Zwangsvollstreckung in eine
dem Schuldner nicht gehorige bewegliche Sache®, AcP 153 (1954), 534, 539, 541; G. Liike (1996),
393, 403 u cnen.

47 Penpesenrarusro G. Liike (1957), 242: nyGauMCTHYKOM CXBAaTakby yCIeBa Jia ce ,,0CI0-
6011 okoBa I'pahaHcKor 3aKOHHKA™, T Ja MPU3HA /2 j¢ ,,[NICHHI0CHOM 3aJI0)KHOM IIPaBy ca 3aJ10-
JKHUM IpaBoM U3 I'paljaHcKOr 3aKOHMKA 3ajeJHHYKO FOTOBO CaMo UMe™.

48 Be3 mpeTeH3Mje Ha MOTIYHOCT, y TIPEACTABHUKE HEMauKe jaBHOIPaBHE TEOPH]jE CE MOTY
yopojaru u: Kurt Herget, y: Richard Zoller (Hrsg.), Zivilprozessordnung, Koln 2018%2, § 804 mapr.
6p. 2; Peter Hartmann, y: Adolf Baumbach et. alt., Zivilprozessordnung, Miinchen 200462, Ubers.
§ 803 mapr. 6p. 8; Wolfgang Liike, y: Bernhard Wieczorek, Rolf Schiitze (Hrsg.), Zivilprozessordnung
und Nebengesetze, 10. Band, Teilband 1, §§ 803—863, Berlin—Boston 20154, § 804 mapr. 6p. 56 u
cien.; Johann Kindl, y: Johann Kindl, Caroline Meller-Hannich (Hrsg.), Gesamtes Recht der
Zwangsvollstreckung, Baden-Baden 20214, § 804 ZPO wmapr. 6p. 4.
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1 32 BY je TUICHUI0CHO 3aJI0)KHO TIpaBo. MeljyTuM — # TO je KapaWHAIIHO — OHO
HUje MPUBATHONPAaBHE PHUPOE, Beh HCKIbYUYHBO jaBHOIIPABHE, Tj. MPOLIECHE,
MyOIUITUCTHYKE. 3a F’eTOB HACTAHAK C€ HE TPaKW HU aKIIECOPHOCT, HUTH Ja je
M3BPIIHU YKHUK BIAacHUK cTBapu. OHO je u3pa3 3axTeBa 3a U3BPLICHE (HEM.
Vollstreckungsanspruch), nHade HECTIOPHOT MHCTUTYTA, KOJU j€ yIIEpPEeH IpeMa
JpKaBH, M KOjH je caM, OIeT HECIIOPHO 3a CBE, HE3aBUCTAH O MaTepHjaTHOIPaB-
Hor 3axTeBa.*’ [ImeHnI0€H0 3aJ105KHO TTPaBo Koje Or OMII0 MPUBATHOIIPABHE TIPH-
poxe, npema I’ Jluxey mpeacTaBjbajo OM CTPAHO TEJIO y U3BPILIHOM IOCTYTIKY
cxBaheHOM y caBpeMeHOM cMHUCITy.>”

Kipyunu npo6:iem jaBHOIpaBHE TeopHje je AepULIUT OCHOBA 32 3a/Ip)KaBabe
MIPUMJBECHOT Ha IME HaMHUpema. Jep, ako MIICHUA0EHO 3aJI0’KHO TTpaBo HacTaje 6e3
003upa Ha MaTepHjaJTHONPaBHE YCIOBE, OHJIA CE MOCTaBJba MUTAKE KAKO PEIIUTH
po0JieM ,,MaTepHjaTHOMPABHO HEOCHOBAHOT M3BPIIICH:A: IIITA CE JICNIaBa y CITy4a-
Jy Zla je M3BpILICH-E CIIPOBEACHO a MOTPaKMBamba HUje HU OWJI0, WM Ta je 010, alu
je yHOB4YeHa cTBap mpumanana Tpehem muiy? Ty HeypaaTHUHY TauKy jaBHOIIPAB-
He Teopuje [ Jluke peliaBa paHuje — O COIICTBEHUM pednMa — ,,Mi3BECHOM HeI0-
ciemHonThy*: MpU3HAje ¢ KOHIUKITH]CKU 3aXTEeB U3BPITHOT Ty KHUKA WU Tpeher
JMIIa TTpeMa U3BPIIHOM MOBEPHOLLY, a GUrypa Koja TO ONpaBaaBa je HeAOCTaTaK
[PaBHOT OCHOBA y BHy TIOTPAYKMBaba UM MTPUIIAIHOCTH CTBapH Tpehem muiry.>!
Hpyru cy mehyTum Orim paiukaiHuju, 1a Cy HETHPaIl HACTaHAK OHMJIO KaKBOT
KOHIMKITH]CKOT 3aXTeBa, M3Mel)y 0cTasor, Te30M 0 ,,KBa3HIPaBHOCHAKHOCTH %2

3.3.5. Bunanc

[TpuBaTHOIIpaBHa TEOpHja Ce JaHAC YITIaBHOM IPEACTaBJba TEK Ka0 HCTO-
pHjcKa KaTeropmja, Mako je HeJaBHO YUHILEH MOKYIIaj Ja ce OHa OKUBH.>> Hhoj

490 3axTeBy 3a U3BpIIEHE y HeMaukoj nmureparypu ucuprnuao H. F. Gaul, y: H. F. Gaul, E.
Schilken, E. Becker-Eberhard, § 6 mapr. 6p. 1 u cnen.; 3a ayctpujcko Buheme Bua. Holzhammer,
20 u cnien.; 3a romahy nureparypy cymapao M. Knexesuh, y: P. Keua, M. Kuexesuh (2022), 503.

30 Tako Beh G. Liike (1957), 241; ucto u yerpaecerak roauna kacuuje, G. Liike (1996), 404.

SI'G. Liike (1953), 547.

52 Ped je 0 MOKYIIIajy [a Ce IPEBee HeMAauKH TEPMHH, CKOBAH 10 Y30y Ha IIPaBHOCHAXKHOCT,
y Buny ,,Vollstreckungskraft“; o oBom mpaBuy jaBHOIIpaBHE T€OPHUje, Y3 MACUBHY KPUTHUKY BHUJ.
Hans Friedhelm Gaul, ,,Ungerechtfertigte Zwangsvollstreckung und materielle Ausgleichsan-
spriiche®, AcP 173 (1973), 323 u cxex., mocebno 340: ykonuko Ou ce 3apaj mpeBa3uiaKkemha HeJ0-
CJICTHOCTH jaABHOIIPABHE TCOPHUje HHCUCTUPAIIO HA HCKJbY YHUBaKY KOHIUKIM]CKUX 3aXTeBa HAKOH
M3BPIITHOT MTOCTYTIKA, OHAa OM TO OO0 yjeqHO U HajCHAXKHUjH IIPUTOBOP NMPOTHUB 1e; y1I. 1 O. Jau-
ernig, Ch. Berger, § 16 mapr. 6p. 23: ako je Tako, oHAa ,,TUM Ipe Tpebda oJ0aUTH jaABHOIPABHY
teopujy*. — [IpoTHB Te3e 0 HCKIbYUHBay KOHANKIM]CKUX 3aXTeBa HAKOH U3BPIIHOT ITOCTYIIKA,
OZIHOCHO yCJIe]l ITPOITyIITarmka MPaBHUX CPEACTaBa M3BPIIHOT IPpaBa U BPXOBHA HEMavKa HHCTAHIA
(Casesnu cyg [Bundesgerichtshof — BGH]), Bun. BGH, 2. 7. 1992 — X ZR 274/91, Neue Juristische
Wochenschrift 1992, 2573.

33 Peu je o mopyxsary [liama (Stamm), KOju je y CBOM XaOMJIUTAIIMOHOM Pajy TOHY/IHO
YIPaBHONPABHO CXBATakbe U3BPLIHOL MIOCTYIIKA, aJIl CaMO Y JOMEHY IUICHHI0€, 10K je HAKOH
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ce MPUToBapa Jia je HECTOjUBa Ca CXBATamkheM U3BPIITHOT MOCTYIKA KA0 BPIICHEM
JIpKaBHE BJIACTH MPUHY/IC — IIPUBATHOMPABHO 3aJI0KHO MPABO HE MOXKE OMTHU
OCHOB JIPYKaBHOT MPUHY/THOT YHOBYABaMa 3aIUICHEHUX CTBapH.>* YTOINKO TaHac
CIOp MOCTOjU caMo u3Mel)y ABe TeopHje — MEIOBUTE U jaBHOMpaBHe. [Ipu Tome,
HECIOpHO je 1a y Hajsehem Opojy ciydajeBa oBa TeOpHje A0Ia3e 10 HCTHX Pe3yJl-
tara.> MemioBuTa Teopuja je nanac Bnaaajyha y Hemaukoj,*® 10k je jaBHOIpaBHa
y Ayctpuju.’’

LenTpanna Teopujcka Tauka jaBHOIPABHE TEOpH]je Koja je N3JI0KeHa Hara-
JIMMa jecTe Herupame PeJIeBAHTHOCTH MaTepUjaTHOIIPABHUX yCJIOBA HACTaHKA
3aJI0KHOT MpaBa. JIuxeogo paHuje Npu3HabE ,,M3BECHE HEAOCIEIHOCTH  pas3yior
je Iia ce JIoJAaTHO TIOTEHIIMPa HEOJIPIKUBOCT HErOBE TEOPH]E, Ca 3aKJbYUKOM JIa e
THME OHa cama oJ] cebe ypymiasa.’® On0paHy MO3HIKja jaBHOIIPABHE TEOPHjE je
npeny3eo Munybept (Miinzberg), o xojeMm Tpeba pa3ImKOBaTH IIPaBO HA HAMU-
peme y U3BPLIHOM MOCTYIIKY Kao jeInHO oBiaurheme U3 IIeHUA0SHOT 3aJI05KHOT
npaBa (Bekommen des Erldses), n IpaBo Ha KOHaYHO 3aJpKamke¢ TPUMJIbEHOT
(endgiiltige Behaltendiirfen) mto Beh u3Muye 0BOM HHCTUTYTY, T€ KOj€ CE€ MPOCY-
hyje mpema ommTUM TTpaBUIMMAa KOHIUKITH]CKOT TIpaBa — MapaMeTpH Cy TOTpa-
JKWBakhE U3BPIITHOT TIOBEPHOIIA U MUTAKE JIa JIU j¢ U3BPIIHY Ay KHHUK 3aUCTa OHO
BJIacHUK cTBapu.>® Ha To ce M3HOBa MpUroBapa ja je Tako HEIITO BEIITa4YKo Ierna-
€ jeIHOT HHCTUTYTA,®’ OHOCHO J1a Ce THME IICHUI0CHO 3aJI05KHO PaBO YHHH
CYBHIIIHUM, Tj. [1a je OHO 6e3 OMII0 KaKBOT 3ac€OHOT MPaBHOT 3Ha4aja ¥ GpyHKIHje,®!
LITO je — IpeMa CXBaTamy MEIIOBUTE TEOPH]je — HEMPUXBATIFMBO clipaM Baxkeher
3aKOHCKOT CTama cTBapu. THMe ce yjeTHO Jlaje KOHAYHA OCy1a: METOOIOMKH

TOra CIpoBOleHEe U3BPIICHA 3aCHOBAHO HA IIMBUJIMCTHYKUM OCHOBAaMa, IIe HPUBATHOIIPABHO
IUIeHNAOCHO 3aJI0KHO IIPaBO MMa CBOje MecTo; yI. Jiirgen Stamm, Die Prinzipien und Grund-
strukturen des Zwangsvollstreckungsrechts, Tiibingen 2007, passim, HapounTto 351: ,,u3BpIIHH
MOCTYIIAK TEXH CaMO jeTHOM IIUJBY, a TO je Jla ce HajoMecTH Henoctajyha 1oOpoBoJbHA H3jaBa O
3aJI031 U Ipefaja mpeamera’; 3a MacuBHY KpuTuky Bu. E. Schilken ,,Rezension zu Jiirgen Stamm,
Die Prinzipien und Grundstrukturen des Zwangsvollstreckungsrechts®, AcP 208 (2008), 840 u
cren.; H. F. Gaul (2017), 29 u caen.

3 Vn. G. Liike (1957), 240; O. Jauernig, Ch. Berger, § 16 mapr. 6p. 18.

55 U3 nepcnektuBe jaBHonpasHe Teopuje Tako G. Liike (1996), 403; u3 nepcrnekTuBe Mero-
sute Teopuje E. Schilken, y: H. F. Gaul, E. Schilken, E. Becker-Eberhard, § 50 mapr. 6p. 53.

36 To je HECTIOPHO 3a JIOKTPUHY, 1A TAKO U [TPUIIATHUIIK jABHOIIPABHE TEOPH]jE KAXKY /I -
XOBO CXBaTame OJCTyNa oX Biaxajyher cxBarama, Bun. Wolfgang Liike, Zivilprozessrecht,
Miinchen 2011'%, mapr. 6p. 611.

STR. Holzhammer, 242, 244 u ciien.; Harald Mini, y: Astrid Deixler-Hiibner, Exekutionsord-
nung. Kommentar. Lfg. 34, Wien 2022, § 256 mapr. 6p. 14 ca naseum ynyhupamuma.

38 Ymecro ceux O. Jauernig, Ch. Berger, § 16 mapr. 6p. 19 in fine.

% O cxBarawy Munybepia sun. E. Schilken, y: H. F. Gaul, E. Schilken, E. Becker-Eberhard,
§ 50 mapr. Op. 58; — U cam I’ Jluxe mpuxBata Munybepiosy ondpany, sun. G. Liike (1996), 404.

60 K. Schreiber, 691; ym. u J. Stamm, 419 u cnen.

61 'W. Henckel, 327.
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TJIeIaHo, jaBHOIIpaBHA TEOpHja MpodHja lex lata TpaHUIle, jep OHO MMa 3a ITHJb Ja
jemaH 3aKOHCKW HHCTUTYT YYHUHH MPAKTHYHO Oe3HauajHuM.

JaBHOTIpaBHA TEOPH]ja je Y CBAKOM CIIYUajy jeMHOCTABHH]ja KaKO 3a M3JIararme
MarepHje, Tako u 3a mpuMery. OHa y3 TO HACTOjH Ja MpeByaja u mpodieM ¢op-
MaJin3alije U3BPIITHOT MOCTYIKA Y TOM CMHCITY JIa peKJIaMupa 3a cede CKIIaIHOCT
ca IPUHITUIIOM JIa C€ MaTePHjaTHOIPABHA MU Taka y U3BPIITHOM ITOCTYITKY YOIIITE
HU He pemasajy.®® C apyre cTpaHe, MEMIOBUTA TeopHja Takohe 3a cebe pekiaMu-
pa ckiagHocT ca popmanuzanujom. tbene npucranuie cMaTpajy Aa je mpodiem
TJICHUAOCHOT 3aJI0’KHOT ITpaBa 300T peJIeBaHTHOCTH MaTepHjaTHOIIPAaBHUX YCIIO-
Ba, y aMOMjeHTY (hopManu3anmje U3BPLUIHOT TOCTYIKa FOTOBO YBEK JIaTEHTaH, U
MOCTaje aKyTaH M0 MPaBUIy TEK HAKOH CIIPOBEICHOT U3BpICHa.%*

3.4. [lo3unuje y jyrocjaoBeHCKOj JUTEPATypPHU

Ominre y3eB, CIIOp U3 HEMAUKOT U ayCTPHjCKOT MpaBa, HHAYE HAIIUX TPa-
JUIUOHAIHUX Y30pa, y foMahoj nutepaTypu (IpeapaTHOj U MOpaTHO] jyrocio-
BEHCKO] M TIOTOM0j CPIICKO]) je Hermo3HaT. [ [MBHITHCTHKA OTaBHO Y TUICHHI0CHOM
3aJI0)KHOM ITPaBy BH/IH jETHO O] ,,3aJI0KHUX mpaBa‘,® amu He u/e qajbe o Tora.’
[MporecyanucTuka, ¢ Ipyre cTpaHe, YriIaBHOM Ce 3a]0BOJbaBalia HMECHOBAHEM
MJIEHUI0CHOT 3aJI0’KHOT TIpaBa Kao ,,Cy/ICKOT 3aJI0KHOT Ipasa‘“, 6e3 mpobiemMa-
tuzanuje.®’ Mnak, 1Ba cy ayropa Koja ¢y ce (M3puuuTo Wiu npehyTHo) morakia
0Be MpobJIeMaTHKe, U TO Y OKBHPY ,,TPaAMIIMOHAITHOT Mozea.

3.4.1. Cxsaiuarwe braiojesulia 3a ipegpaiino upaso

VY ,,Cuctemy u3BpIIHOTra noctynka™ hiaiojesuli npukasyje HOBO jyrocio-
BEHCKO M3BPIIHO MTPAaBO, HHAYE TOTOBO MPECIUKAHO ayCTPHjCKO, KoprcTehn ce

920. Jauernig, Ch. Berger, § 16 mapr. 6p. 7; E. Schilken, y: H. F. Gaul, E. Schilken, E. Becker-
-Eberhard, § 50 mapr. 6p. 58; W. Henckel, 328.

93 Ymecro cux J. Kindl, y: J. Kindl, C. Meller-Hannich (Hrsg.), § 804 ZPO mapr. 6p. 4 ca
JaJbuM ynyhuBamumMa.

% V. E. Schilken, y: H. F. Gaul, E. Schilken, E. Becker-Eberhard, § 50 mapr. 6p. 53, 68 u
crell. — AyTOHOMHY TO3HIKjy uMa biomejep, o KojeM y ciydajy neduiura MaTepujaTHONIpaBHAX
yCJIOBa HAaCTaHKa IUICHUIO0CHOT 3aJI0JKHOT MpaBa, a 300r GpopManu3anuje U3BPLUIHOT HOCTYIIKa,
OHO TIOCTOjH CaMO Kao YCJIOBHO ITYHOBA)KHO: aKo Jjoh)e 10 HaMUpemba, OKOHYamheM N3BPIIHOT I10-
CTYIIKa IUIEHUI0CHO 3aJI0’KHO IIPaBO KOHAYHO I'yOH CBOje JejCTBO, YMME Ce 0TBapa ITyT KOHJIUK-
[UjCKUM 3aXTeBHMa U3BPLIHOT AYXXHHKA HJIN Tpeher Juia NpoTUB U3BpLIHOT noBepuona. OBo
cxBaTame bomejep CHCTEMCKY TPajIy ¢ TO3UBOM HA PyIJBUBE IIPaBHE IOCIIOBE; BU. A. Blomeyer,
176 u cnen. nak, BeroBo CXBaTamke HHje HAWIIIIO HAa TPUCTAIIUIIE.

95 Vmecro ceux Muoapar Opiuh, y: O6pen Crankouh, Muoapar Opinuh, Ciusapro ipaso,
Beorpan 19967, 6p. 730 u cien.

% Bu. mehyrum M. JXKuskosuh, y: JI. Xubep, M. JKuskosuh, 49 koju cymMapHO U3Jake Teo-
PMJCKH CIIOp M3 HEMA4KOT [1paBa, u TO npema Juxu.

7V mehytum A. Jakiuuh, 6p. 4584 u ciient.; 3a KPUTHKY BErOBOT IPHKa3nBaba BUI. QH. 44.
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00MIIaTO KaKo ayCTPHjCKOM, TAaKO U HEMAuyKOM IOTMaTHKOM. Mako je Taganrmu
3aKOHCKH TEKCT U3PUUYMTO TOBOPHO O CTHILAKY 3aJI0XKHOT MpaBa MICHUA00M,
Fnaiojesuli nocnenno n3bderasa meros crioMed. Ha cBMM MecTHMa OH TOBOPH O
,»34CHHUBAIbY MOCEOHOT jaBHO-ITPABHOT CTBAPHO-IIPABHOT JiejcTBYjyher oBnamhema
Ha HaIJIaTy U3 3aljiemenux crBapu™.®® Mmajyhu y BUIy yIIpaBo HBETOBO 3HAE
0 TEOPHjCKOM CIOpPY KOjH je Beh Taja THHao y TuTepaTypl HEMadKoT TOBOPHOT
ToZIpyvja, HeMa CYMIhbE J1a C€ OH IIPHUKJIalkhao jaBHOIIpaBHO] Teopuju. llTaBuie,
MOTJIO OM Ja ce Kaxke Jia je OMO 3aCTYNHHK jeJHe eKCTPEMHHU]e MyOINIUCTHYKE
BapHjaHTe, C 003UPOM Ja MIPEIMETHU HHCTUTYT HHUjE HH XKEJIeO JIa Ha30BE CBOJIM
HUMEHOM — 3aJI0)KHUM MPpaBom.®’

3.4.2. Cxsaiuarwe I amca 3a tiociepaiiio upaso

3a rocepaTHo, aJiH jOI YBEK HEKOIU(UKOBAHO MPaBo, / amc je 3aCTyIao cTaB
Jia MIICHU 0CHO 3aJI0KHO MPaBO 3aMpaBo HU HHUJE ,,3aJ10Ta Y IPABOM CMHCITY pe-
4y, Beh jesaH olHOC U3 CYJICKOT TIOCTYIIKA (CYJICKOT M3BPIICHa) — JaKJIe U3 jJABHOT
npasa“’? Pa3os3u 3a peveHo Cy rmpema mbeMy HEIPEHOCHBOCT 3aj10re, MoryhHOCT
0CTaBJbatba 3aIljIebeHe CTBAPH Y APIKABHHY Ty KHHUKA, ypel)ermhe nMIIepaTHBHIM
U3BPIIHOMPABHUM MPOIKCHMA, K0 U 3alITHREHOCT IyTeM KPUBUYHOT MpaBa.’!
[Npema Tome, naxo je / amc n3narao rieHH0SHO 3aJI0’KHO IIPaBO y OKBUPY NPUBAT-
HOIPaBHE 3aJI0Te, T¢ HAKO HHje CIIOMHEbA0 TEOPHUJCKH CIIOP U3 HEMAYKOT MpaBa,
EErOB CTaB C€ NPE MOKE KBATM(MHUKOBATH KA ITPUITAJHOCT jABHOIIPABHO] TEOPHjH.”

3.5. CxBaTame /luke 3a XpBaTCKO NPaBo

Hakon u3iarama cBe Tpu HEMauKo-ayCTPHjCKe Teopuje, /Juka 3a Taalime
XPBaTCKO MPaBO U3JIAXKE CBOjY CONICTBEHY TEOPH]Y, KOjY OH Ha3MBa CHHTETUHIKOM
u peanuctuakoM. [1o memy mieHna0eHo 3a105KHO TPaBoO MMa U MPUBATHOIIPABHY
Y JaBHOIIPABHY KOMIIOHEHTY. Pa3iuke y 0JIHOCY Ha MpHUKa3aHe Teopuje Ou Morie
Jla ce cBely Ha ciiesiehe: jaBHOIIPaBHH acIeKaT j€ Y TOME IITO MICHUI0CHO 3aJ10-
JKHO TIPaBO HACTAje aKTOM jaBHE BJIACTH; IPHUBATHONPABHU aCMeKaT HUje camMo y
TOME ILITO OHO HACTAaje TEK aKO Cy UCITYHhEHH MaTePHjaTHOIIPABHHU YCIIOBH (aKIie-
COPHOCT, MPUMIAJakhe CTBAPH U3BPIIHOM JYXKHHUKY), Beh U 3aTO HITO CY ,,MaTe-
pHjaTHOTIPAaBHH YUYHMHIIM IPUCUIHOTA 3aJI0)KHOTa IIpaBa y TOME Jia OHO TBOPH

%8 Bopucnas bnarojesuh, Cuctiem uzspwnola iioctuyiixa, beorpan 1937, 486, 490, 493, 495.

% NHauKaTUBHO je U a bralojesuh TIPUHYIHO 3aJI0KHO TIPABO HA HEMOKPETHOCTH K0 Ca-
MOCTAITHO cpencTBO u3Bpuema (§§ 70 u cnen. Mm) — nanac: cpencrBo obezdehema u3 wi. 431 u
cien. 3O — kBanuduKyje ucTo Kao ,,jaBHO-IPAaBHO CTBApHO-IIpaBHO oBiamhewme, /bid., 478.

70 Auppuja Famce, Ocrosu ciusapnol ipasa, beorpan 19685, 182.

7 Ibid.

72 Cynporao M. JKuskosuh, y: . Xub6ep, M. XKuskosuh, 50 ¢u. 102, koju [ amcoso Harsamasa-
1€ ,,JABHOIPABHUX €JIEMEHATA™ He BUJIM KA0 CTAB O IIPABHO]j IIPHPOH IIJICHUIOCHOT 3aJI05KHOT [IPaBa.
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MaTepHjaIHONIPaBHY OCHOBA Tpojaaje CTBapH™, T je ,,Taj YYWHAK U OCHOBA 3a
NpUjeHOC BIACHUIITBA Ha Kyma“’? [Ipema ToMe, BUIH ce 1a /Juka y puBaTHO-
MPaBHOj KOMIIOHEHTH BUJIM M OCHOB 32 YHOBUCH:E 3aIJICHEHE CTBApPH, HENITO IIITO
j€ IpOoMpHjyM YUCTe pUBaTHOIIPaBHe Teopuje. [lo meroBum peurnma, TakBa T€o0-
pHja je CHHTETHYKa, jep HHTETPHIIIC MaTepHjaTHOIIPaBHA U ITPOIIECHOIIpaBHa 00e-
JIeKja; peaTucTUUKa je, ,,3aTO0 MITO HE TI0JIA3H O] allPUOPHHX JOTMATCKUX (IpaB-
HO-POMaHTHYAPCKHX) CTaBOBa Beh 011 KOHKpETHOT (MO3UTHBHOIIPABHOTA) ypehema
HHCTUTYTAa, O] lberoBa Mjecta U pyHKIMje Y OCTBapHBaky IMPaBHOT MmopeTka‘.’*

4. HEUYJHO ITPEOBJINKOBAE TPAJJULITMOHAJIHOI' MOJIEJIA Y
CPIICKOM ITPABY: O/ MOIMOUKALIMJE IO HAITYIITABA

4.1. YBohemwe perucrpanuje njeHu10eHOr 32J10KHOT PaBa
3apaj o0e30ehuBama nydanuuTeTra: 3aKOH 0 U3BPLIHOM
noctynky u3 2004. roqune

Cge 10 3akoHa 0 U3BPITHOM NOCTYTKY U3 2004. ToArHE TIOCTO0jao je Tpau-
[IOHAITHY MOJIEJT TNICHHIOSHOT 3aJI0KHOT TIpaBa, MITo ce Bpaha Ha HeMavYKo-ayCTpHj-
ckH y30p. OH je unak OMo KpUTUKOBAH y IMBHJIUCTUIIM, YTOIMKO ILTO je KOHCTAHT-
HO MCTUIAHO Aa JNePUIHT MyOIUIUTETa BOAM IITETHUM MOCIEAUIaMa, U TO, Y
3aBHUCHOCTH OJI CTaBa O MOI'YNHOCTH CTHLIaBkba HeonTepeheHe CBOjUHE Ha 3aIlICHe-
HOj CTBapH, M0 M3BPIITHOT MOBEPHUOIIA MK CABECHOT cTHIaoma.” CMaTpaso ce ia
y ClIy4ajy OCTaBJbama 3aIlJICEeHUX CTBAPU Ha UyBambEe N3BPIIHOM AYKHHUKY ,,BUJI-
HO O3HaYaBame MIeHU10e" (JICNJbehe TICHUI0CHE MAapKHIIE, UCTUIAE TIICHU T
OCHOT 3alMCHUKA) HE IPECTaBJba TOTOBO HUKAKAB YUHHKOBUT Iy OJINLIUTET.

YBolewme perucTpoBaHe 3ajore y cprcku npasHu nopenak 2003. roguHe
010 je UMITyJIC 1a c€ OTBOPE HOBU BUJMLM M 32 IJICHUAOCHO 3aJI05KHO IPAaBO.
Cymrtuaeky Ha ,,ipeior LlenTpa 3a mubepaiHo-IeMOKpaTcke cTyauje,’ y 3a-
KOHY O M3BpITHOM TOCTyMKY U3 2004. ronnHe je yBeZeHO HOBO MPABUIIO Y BUIY
perucTpanuje miIeHuI0SHOT 3aJI0KHOT TpaBa Ha MOKPETHUM cTBapuma. Ho, peu

73 M. Dika, 509.

7 Ibid., 510.

75 YKOIIMKO ce Herupasa MoryhHocT cTrliama HeorrepeheHe CBOjHHE Ha 3aIlICHhEHO] CTBa-
pH, OHJIa je UHTEepeC CaBECHOT CTHIAoIa OMo CKpajHyT, Tako Muoapar Op:uh, ,,3a10:%H0 IpaBo®,
Enyuxnoiieguja umosunckol ipasa u ygpyacenoi paga, Tom iupehu, beorpan 1978, 6p. 17; ¢ mo3u-
BoM Ha Opauha u [lparossy6 CrojanoBuh, y: JIparossy6 Crojanosuh, JImutap Ilon-I'eoprues,
Komenitiap 3axona o ocnosnum ceojuncxo-upagnum ognocuma, beorpax 1980, 135 — CynpotHo,
YKOJIMKO ce IpH3HaBaja HaBeAeHa MOTyhHOCT, OH/Ia je HHTepeC U3BPIIHOT TOBEPHOLA CKPAJHYT,
tako M. Opnuh, y: O. CrankoBuh, M. Opxuh, 6p. 731.

76 IleHTap 3a TMOEPaTHO-IEMOKPATCKE CTY/IH]€ je U3PAIH0 Y OKBUPY CONCTBEHOT MPOjeKTa
HAIPT HOBOT 3aKOHA, KOJH je MOCIYKHO PaJHOj IPyIH Koja je mpurnpemaina HoB 3akoH 2004. ro-
nune, Bun. Hparop Xubep (pex.), Hosu 3axon o uzepwnom itociuuyiiky, beorpan 2004, 7.
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je camo o MoauHUKAITUjU TPaTUIIHOHATHOT MOJIeNa, He O KapAUHAIHOj TPOMEHH.
Hawnwme, nnerna0eHO 3alI05)KHO IIPaBO CE U JlaJbe CTHIANIO ILICHUI00M Ca CBUM
mocaeauiamMa (CTUIamke panra, pa3jaydHo MpaBo);’’ perucrpaiuja je CIyKuia
00e30ehuBamy MyOIUIIUTETa YTOIMKO IITO OJf TOT MOMEHTa Tpeha JTriia HUKaKo
HHUCY MOTJIa JIa Ce TI03MBajy Ha HE3HAE MIeHNI0eHOT 3a710KHOT TpaBa.’® To je
01O jenuHN CMUCAO TIPOMEHe.”

[Tocebmo Tpebda ncrahu HawwH peructparyje. [lo cactaBibamy IICHHIOSHOT
3alMCHUKA U3BPIIHU CYJ je OMO JykaH aa 0e3 ojjiarama HaJI0XKH HAJICKHOM
oprany (kacHuje Peructpy 3amore) ynuc mieHHIO0CHOT 3aJI0KHOT TIpaBa. Y CIry-
Yajy MPUCTYIamha H3BPIITHOM ITOCTYIIKY U CTHIIaka IJICHUA0SHOT 3aJI0AKHOT ITpaBa
HOBOT M3BPIITHOT ITOBEPHUOIIA, BPIIIHIIA ce 3a0erenka Ha IIICHUI0CHOM 3alTUCHUKY,
a cyJa je Ouo Ay’kaH J1a 0 ToMe 00aBECTH HAJIJIS)KHU OpraH Pajii PErucTpaimje
HOBOT TIEHHI0EHOT 3aJ10KHOT 1paBa.’?

4.2. 3akoH 0 u3BpIIeny U 00e30ehemy u3 2011. ronune:
NpoMeHa MapaJurMe u reHepucame HOBUX Npodiema

Le3ypy mpencraBjba KOHIIETIT yBEISH 3aKOHOM O M3BPIICHY U 00e30ehemy
u3 2011. rojuHe, KOju ce C MpaBOM MOKE Ha3BaTH MIPOMEHOM IapaiurMe TICHU I
OCHOT 3aJI0KHOT TTPaBa. YMECTO TPaIUIMOHAITHOT MOJIeIIa, MITH Makap Moaupu-
KOBaHOT, INICHHA0CHO 3aJI0KHO MPaBO HUje HACTajajio MIJICHUI00M, HEr0 TEK
peructpanujoM — yrucoM y Perucrap 3amore. [Inernnba (miueHUIO0CHT 3aTICHUK
y TEXHUYKOM CMUCITY) je TIOCTalia TeK ,,0CHOB™ 3a CTUIIAEe 3aJI0MKHOT ITpaBa (il
87 ct. 1 31O 11). 1 naswe, 3a paznuky ox 3UII 2004, opran u3Bpuiema HIje 0
CI1y>K0€HOj Iy KHOCTH JIOCTaBJbao Peructpy 3asore riieHuI0CHH 3alMUCHUK, Beh
jeé To mpeBaskeHO Ha U3BpIIHOT oBepuora (4. 88 31O 11). Hoeu Mozmen je poheH.

Peakuuja nutepatype HHje Ouia 3HaUajHa, YTOJMKO LITO je caMo yKa3uBa-
HO Ha IPOMEH-CHU KOHIIENT. JaCHO je 00pa3iiokeHo 1a je ,,monuc” (MIeHna0a)
u3ryouo Ha 3Ha4ajy,’! Te 1a ce IIeHuI0EHO 3aJI0%KHO TPABO CTHYE TEK PErUCTPa-
jom.?? C mpyre cTpame, OMITO je W cXBaTama Koja Cy BUIHO OJCTYIIala off 3a-
KOHCKOT TEKCTa, aJIi He Y CMHCJTY CBECHO JIpyrauujer TymMadewa (IpelusHuje, To
Om OMJT0 Kpajie YIUTHO ,,yHanpeheme mpasa“), Beh kao mociequiia HeyBulama
MPOMEHE, UM Hepa3dyMeBama. Tako je Paxufi-Bogunenuh y n3naramwy Marepuje
npema 31O 11 3ampaBo y MOTITYHOCTH M3JIaraja mpeasuheHo crame mpema 3UI1

7V, . 75 ct. 1 peu. 1 3UIT 04.

8 Y. 76 3UII 04.

7 ¥Vn. B. Craposuh (2007), 312; Pauko Keua, [ pahancko iipoyecno ipaso, Beorpan 2009,
485; Heena [lerpymuh, y: I. Crankosuh, H. [letpymuh, Hosure y ipahancrkom ipoyecrom ipagy,
Hux 2005, 159.

80, 76 ct. 1, 82 ct. 3 3UII 04.

81 Panko Keua, Ipahancrko tpoyecno iipaso, beorpan 20125, 567.

82 Huxona boxupora, Teopuja usepwnol tioctuyiika, beorpan 2012, 306.
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2004, nake, He peructpyjyhu Hactynuiae npomene.® V nusunucruny je, mehy-
taM, Babuh TBpIHO Na ,,IPUHYIHO 3aJI0KHO MPABO HAa MOKPETHUM CTBapuMa
TTOBEPHIIAL] CTHYE HOUUCOM CIUBAPU Y U3BPWHOM HOCyiKY [...] a HE TIpenajoMm
CTBapH Kao KOJ Py4HE 3aJI0re", ¢ TUM Ja PeJl PBEHCTBA 3aJI0KHOT ITpaBa cTeve-
HOT TIONTHCOM ce onpel)yje mpemMa maHy Kanaa je U3BpIICH YIUC Y OATOBapajyhu
perucrap.’* O4nTO je 1a BEroBo CXBaTame OMJIO 3aCHOBAHO Ha Hepa3yMeBarby
HOBOYCIIOCTaBJbEHOT KoHIIeNTa 1 oapenada 31O 11 koje je cam muTHpao.

[Ipomena napagurme je ¢ Ipyre cTpaHe A0Bea JI0 MHXEPEHTHUX MpodiieMa
o kojuma pemaktopu 3MO 11 ounto HUCY Boawuk padyHa. Hamme, kako je cTura-
e TUICHUA0SHOT 3aJI0XKHOT ITpaBa 3aBUCUJIO O]] BOJbE U3BPIIHOI [TIOBEPHOIIA, TTH-
Tamke je OMITO Ja JTH je OHO YOIIIITE HY»KHO 3apaj CrpoBol)ema u3BpIema. Takohe,
aKo je 0AIroBOp OMO MOTBP/aH, KaKO Ce PeliaBao MmpodiieM KOHKYPEHIIH]jE U3BPIITHUX
MoBepuJIaIa Koju HUCY CTEKJIN INICHUA0ESHO 3aJI0KHO ITpaBo — Kako ce oapehuBao
BUXOB paHr? Jep, y Jeny KOju ce OJJHOCHO Ha UCIUIATHE PEJOBe, OBa KaTeropuja
M3BPIIHUX MTOBEpHIama Huje ouna cnomenyra (yi. wi. 101 31O 11).

4.3. Ba:xxehu 3akoH o0 u3Bpiemy u 00e30ehemy:
KOHTHHYHUTET Y3 I0aTKe

4.3.1. Kontuunyuiteid u iloilyragaroe UpazHuHe

YopeaHopaBHO IieIlaHo HEYyOOHYajeHo, au 3a JoMalin KOHTEKCT HaXaJloCT
yoOHuajeHo, Mocje CBera YeTHPH FOAMHE IOHET je y MOTITYHOCTH HOB 3akoH. [1Ito
ce THYe IUICHUIOCHOT 3aJI0KHOT TIpaBa, umak, y cagammeM 31O Hema ofcrymna-
Ha Of] MOJIeNIa HeroBOT mpeTxoaHuka. [Inernada cama 3a ce0e jorn He 3HAYH Ja
j€ WU3BPIITHY MOBEPHJIALl CTEKAO TJICHUI0CHO 3aJI0’KHO MPAaBO — OHO C€ CTUYE ,,y
TPEHYTKY yTHca 3aJI0KHOT TipaBa y Perucrap 3amore™, ¢ TMM 1a ce Taja yjeaHo
CTHYE U ,,[TIPABO HA HAMUPEHE Ha MOKPETHO] cTBapu™ (uwi. 228 cr. 1 3UO).

Cama penakmuja 4. 228 ct. 1 3O Ha nipBu morsen je pemuia mpoodiem
KOJH j€ MHXEPEHTAH: MOLITO Ce TEK CTUIAEM TUICHUI0CHOT 3aJI0KHO NIPpaBa CTH-
4e W MPaBO HA HAMUPEHE U3 3aIlICHheHe CTBAPH, U3BPIIHU IMOBEPHIIALl KOjU HE
CTEKHE IICHNI0EHO 3aJI0)KHO ITPaBO HU HE MOXKe Jia ce HaMupu. Melytum, cicrem-

8 V. b. Ilo3uuh, B. Pakuh-Boguuenuh (2015), 614: ,,Ha nonucaHuM cTBapuMa H3BPIIHA
HOBEPHIIAL] CTHUE CYYCKO 3AJI0HCHO Hpa60 y MOMEHTY KaJia CyJICKU M3BPILUTEb HOTITHIIE 3aITHCHUK
o nonucy. [...] 3Bpurau cyx, 6e3 oxarama, 10CTaB/ba KOMUjy 3alIUCHUKA O MOIMHCY, OAHOCHO
3aKJbydKa O M3MEHH IIOIHCa OpraHU3allHj1 Koja je 3aKOHOM oBJamheHa a1a peructpyje 6e3apixka-
BUHCKY 3aJIOTy Ha MOKPETHUM CTBapuMa. PerucTpoBaHo Cy/JCKO 3aJI0XKHO IIPABO, y OJAHOCY Ha
PErucTPOBaHO 3aJI0KHO TIPABO JPYTHX MOBEPHJIALla, padyyHa ce OJf 4aca CTHIAmka, OMMCOM, OTHO-
CHO 3aKJBY4KOM (Kyp3UB Y OpUTHHAIY). — IHIUKAaTHBHO je To na Pakuh-Bogunenuh He HaBOIU
yommure ogpende taga Baxeher 31O 11, koje 6u momprkalie leHO CXBaTame, KOje je, aKo ce uMa y
BUIY paHHje m3aame ynodenuka pahenor npema 3UI1 2004, mame-BuIlle MpecIUKaHa caIpKUHA
onapenada Koje BHUILE HE BaKe.

84 Vinuja ba6uh, I pahancko ipaso. Kwuia 2. Ciasapno tpaso, beorpan 2012, 262.
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CKO TyMa4eme TOBOPH CYNPOTHO: ¥ 4. 254 31O koju ypehyje panroBe HaMHupema,
W3PUYUTO CE HABOJAE M M3BPIIHHU ITOBEPUOLIU KOjU HUCY CTEKJIH ,,3aJI05KHO MPaBo‘
— OHH C€ HAMHUPY]y TeK HAKOH M3BPITHUX MTOBEPIUIAIIA KOJH CY CTEKIIN IICHUI0CHO
3a510)kHO mpaBo (wi. 254 ct. 1 1. 3 3HO). dake, jacHo je na 3O nonasu o Tora
Jla CBAKW M3BPIITHH TIOBEPUJIAIl Y UHjy KOPHCT je 3arliekheHa CTBap MMa MpaBo Ha
Hamupeme. OHO je, ¢ Apyre cTpaHe, JIOLINje PAaHTUPAHO Of] IpaBa Ha HAMHPEHHE
KOje MMa WMaJiall IJIeHUIO0CHOT 3aJI0KHOT IpaBa, ajli UTakK MoCTOoju. Jep, Kako
HErupaTy jeJHOM TaKBOM JIMIY TPaBO HA HAMUPEH-E aKO CE y 3aKOHY OH YjeIHO
HaBOIH Kao JINIIE Koje ce HaMupyje U3 qeo0He mace?

4.3.2. Peaxyuja muitepaiuype: yuerse 0 KIACUYHOM UIeHUGOEHOM
3anooicHom tipagy u petuciuposaroj sanosu (1. Cidanxosuh u Tpewrves)

[Maxmwy 3aciyXyjy cCKopalliba u3jalmbema 1Be ayTopke. [, Ciuankosuh 'y
NpHUKa3y U3BPIIHHUX PaJIibU KOje Cce TPEay3UMajy Y OKBUDY ,,U3BPIICHa Ha TIOKPET-
HHUM CTBapuMa‘* HaBoIH ciezehe: ,,IOMUC U POIEHa CTBAPU, 3ACHUBAbE CYJICKOT
3aJI0’KHOT TIpaBa, yiiuc 3aJ0KHOT TIpaBa y oAroBapajyhe jaBHe Kiure (perucTpe),
Ipojaja CTBapU U HAMUPEHE U3BPIIHOT IOBEPUOIIA U3 H3HOCA JOOUjeHOT Ipoja-
joMm“.3> Maso kacHHUje OHa IojalmbhaBa CTaB:

,»3AIMICHUK O TIOMKCY MPEICTABbA OCHOB 34 YIIUC 3ACHOBAHOT CYJICKOT 3aJ10-
JKHOT [TPaBa M3BPIIHOT IIOBEPUOLIA Ha TIOMUCAHUM CTBapHMa y oaronapajyhu pe-
ructap. Ilpema oapenbaMa 3aKoHa O 3aJI0’KHOM IIPaBy Ha IOKPETHUM CTBapHMa
YIIMCAHMM Y PETUCTAP, U3BPILIHHU IIOBEPHUIIALL CTUYE 3aJI0KHO IIPABO Ha IIOKPETHUM
CTBapHMa yIHCOM y perucrap 3ajore’,8

[Ipema TOMe, BeH CTaB TIOPa3yMeBa Jia ce ,,CYACKO 3aJI0KHO MPaBo™ 3aCHUBA
TICHUIOOM, IIITO HE MOYKE JIpyTadHje 1a ce CXBAaTH HETOo JIa HacTaje, a Ja Ce OHJa
OHO YIIHCYje Y perucrap, Kaja U3BpIIHU MOBEPHUIIAL] ,,CTHYE  3aJI0KHO MPAaBO.
Jlakie, mocToje u3riena asa ,,3aj10XkKHa IpaBa‘,

CrauuHo, anu jour jacHuje Tpewrves pe3onyje. J1ocioBHo:

[TpuHYHO 3a7105KHO IPABO KOj€ j€ U3BPIIHH MOBEPUIIALL CilleKao Y TIOCTYIIKY
M3BpILIEHA TOITO j& CIIPOBEICH IOIUC MOKPETHUX CTBApH ynucyje ce y Perucrap
3aJI0Te KOju BOAM ATEHIIN]ja 3a MPUBPEAHE PETUCTPE. [...] 3aKOHOIABAII je OBIACTHO
M3BPIIHOT MMOBEPHOLA [a 3aXTeBa YIIUC HACHIAIO0T IPUHYHOT 3aJI0XKHOT 1paBa,
LITO MPEJCTaBJba YCJIOB 32 CTULIAE MPaBa 3aJl0re Ha MOMUCAHUM MMOKPETHUM
crBapuma.®’

85 Topmana Crankosuh, y: Topaana Crankosuh, Munena Tprosuesuh [pokuh, Iociuyiiax
usepwersa u ioctuyiiax obezbehera y Peityoruyu Cpouju, beorpan 2020, 247 (kyp3uB 01aT).

86 Ibid., 250 (Kyp3uB momaT).

87 Anekcanyipa Tpeumbes, y: Toprana Crankosuh, Jlymnna [Tanaukosuh, Anekcanapa Tpe-
e, Kovenitap 3axona o usepuerny u obeszdelersy, beorpan 20202, 681 (kyp3uB goaar).
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4.3.3. Kpuiuuka

O6a mpuKka3aHa cxBaTama TPIIE IPUTOBOPE, U Y PE3YNITATy Ce HUKAKO HE
MOT'Y IPUXBATHTH.

[IpBo, pexaxmuja 3MO He naje HUKaKaB OCIIOHAIl 32 CTaB Ja ce ,,CYJCKO 3a-
JOKHO mpaBo‘* ctuue Beh mieHna0oM. Tek je mieHuA0eHH 3aIMCHUK OCHOB 32
CTHIIAFE TIIICHUI0CHOT 3aJI0KHOT TIpaBa (wi. 224 c1. 2 310), koje ce cTuue pe-
ructpangjoM (wi. 228 ct. 1 3UO). dakie, TymMadeeM Kao TAKBUM C€ HE MOXKE
nmohwm 1o mprKaszaHoOT pe3yITara.

Hpyro, yKOIMKo O KpUTHKOBaHM CTaB OMO pe3ynTar ,,yHanpehema npapa‘
(aem. Rechtsfortbildung), 3a TO je HY>KHO J1a TIOCTOJH OCIIOHAI] Y BPETHOBAKY KOje
je JoIuIo 10 u3paxaja y 3aKoHy. buio 6u HyKHO 10Ka3aTu Ja MOCTOj! HEeTlJIaHCKa
npas3HuHa y Tekcty 31O koja ce mMa NOMyHUTH KpeaTHBHUM 3axBaToM. 10 je,
umajyhu y Buny apyre nopme 31O, nemoryhe. 31O u3BpuIHOT MOBEpHOLIA Y YH]Y
KOPHCT je M3BpIlIeHa IIeHUA0a TPeTHpa Kao ,,00iaHoT, Heo0e30eheHor* n3BpIHor
nosepuona. pyruM peurnma, ako Ou cBaka mieHu0a pahana 3ajJ0KHO IPaBo,
OHJIa He O1 ToCTOojaia KaTeropyja ,,A3BPIITHOT TIOBEPHOIIa KOjU HHUje CTEKAao 3aJI0-
JKHO TIpaBo’; wi. 254 c¢1. 1 1. 3 31O 6u O6uo OGecripeMeTaH, OH BUIIIE HE OM UMao
HHUKAaKBO IMOJbE MPUMEHE. Y pe3yiTaTy, To Ou Ouiia MaTepujaliHa Jeporaimja
UTHUpaHE ofipenoe.

4.3.4. Mehyucxog: inenugbeHo 3a1094CHO UpaAso Kao
Gakyninaiuena ycianosa

OKOJTHOCT J1a c€ TUICHHIOCHO 3aJI0KHO MTPAaBO HE CTHYIE TICHUIOOM, Tj. Ia OHO
HUje TUPEKTHA TOCIeNIIA 3aruieHe, Beh J1a je Hy)KHO J1a U3BPIIHU [MOBEPHIIAI] 3a-
TPak¥ F/beTOBO KOHCTUTYHCAE, TOBOPH O ITOCTOjamby jeIHe OMHApHE CTPYKTYpe
W3BpILICHa HAa MOKPETHUM CTBapHMa: U3BPIICHE CE CIIPOBOIN U ca U 0€3 IJICH U-
OCHOT 3aJI0’KHOT TIPaBa, CBE M JIa CY UCITYHEHU CBU MaTCPHjaTHONIPABHY YCIIOBH
3a BEroB HacTaHak. M U3BPINHYU MOBEpHUITAIl KOjU T'a HE CTEKHE MMa ITPaBO Ha HAMU-
peme M3 YHOBUCHE CTBApH, JOIYIIe cIa0Hjer paHTa y OJHOCY Ha M3BPIIHE MMOBE-
pHOLIE KOjU Ta CTEeKHY. Y oJpe)eHOM CMHUCITY, MOXKE C€ TOBOPUTH O TUICHHI0CHOM
3aJI0)KHOM TIpaBy Kao 0O (pakyJITaTHBHOj YCTAHOBH. PedeHo ce Mopa MaTH y BUTY
MIPUITMKOM CKHUIIMPama JJOrMaThKe Baxkeher Mojiena IIeHUI0CHOT 3aJI05KHOT TTPaBa.

5. CKULIMPAE IOTMATHUKE BAKERET MOJIEJTA

5.1. IlpaBHa npupoaa Kpo3 HCIUTHBAKe QyHKIHja
TJIEHUA0EHOT 32JI0KHOT ITpaBa

CaBpeMeHa JIOrMaTHKa MUTakby MPaBHE MPUPOJIC U 1aJbe MPUI0/IAje BETUKH
3Ha4aj, aJii HE y OHOM CMHUCJY KOjH je MOJMOBHA jyPHUCIIPYICHIIM]a YMHIIA, Y
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HEHTPY NaXKIbe Cy 1aHac, IPe CBera, 3aXTEBH jaCHE CHCTEMATH3allHje, Te XeyPH-
cruuka QyHKIHja (,,AeCKPUITUBHO-aHATUTHYKA QyHKIHja“),3® oMHOCHO ,, 1 1aK-
THYKO-CHCTEMCKH® I{HJbeBH.%° VI3BIIaYNTH MMpaKTUYHE MOCIEAUIE U3 TTPaBHE
NPUPOAE jeAHOT HHCTUTYTA, 10 KOje ce J0Ja31 Yak alpUpOPHO, HE OATOBapa
jypucnpymeHnuju Bpennosama.’® OTyma cTaB o MpaBHOj MPUPOIH MOXKE A 3a-
BHICH CaMoO OJI CaApKUHE U QyHKIIH]jE jeJHOT HHCTUTYTa, a He 00paTHO.”!

5.1.1. OcHos 3a ynoguerve?

Criop 0 OCHOBY 3a YHOBUCH:-€ KOju ce Bpaha Ha KBaJu(pUKaI1]y IIJICHUI0CHOT
3aJI0)KHOT TIpaBa y HEMauKoj JOKTPHUHU 3aIpaBO HUKaJa HUje OO aKTyesaH 3a
JYTOCIIOBEHCKO ¥ CPIICKO MTPABO U3 HajMame JBa pasiora. [IpBo, yHOBUCHE pydHE
3aJore je TpaAMIMOHAIHO OMIIO Apyraduje ypeheHo Hero y HeMaukoM IpaBy —
BaHCYJICKa MPo/iaja 3aJI0KEeHe CTBapyu OWJIa je, U joll yBeK je, uzyserak. Jpyro,
MHOT'0 3Ha4ajHHje, OpraH KOjH je BPIINO YHOBYEHE je OO CyJ — KOHIIENIHja Op-
raHa U3BplICHa KOjU JieJia Kao MaHAaTap W3BPUIHOT MOBEPHOLIA, [0 y30py Ha
M3BOPHU HEMauKH MOJIE]I, HUKaJla Huje rmocrojana. Tako je u JaHac ympkoc aejy-
U] alTu3aju clipoBoljera U3BplIeka. JaBHN U3BpIINTESb TpeMa 1. 138 31O
HYje HUKaKaB MaHaTap U3BPIIHOT TIOBEpHOLA, Beh merosa opianthema H3BUPY

3

,,A3 3aK0Ha"".>? YHOBUYEH:E 3aILICHEHE CTBAPH MOPa3yMeBa OPHTHHEPHO CTHIAE
CBOjUHE ,,Kymua“, >> ¥ MpUBaTHOIPABHE OIPea0e O CTHIIAY OJl HEBIACHHKA CY
HENPUMEHBE HA U3BPLIHY TocTynak.”* [ToceOHO je npeeBaHTHO Jia JIK 10 YHOB-
Yera JI0JIa3u jaBHOM IPOJIajoM MIIM HEITOCPEIHOM IOT000M, jep y OUIIo K0joj

88 Martin Trenker, Einvernehmliche Parteidisposition im Zivilprozess — Privatautonomie im
streitigen Erkenntnisverfahren, Wien 2020, 809.

8 Ibid., 25.

0 O omacHOCTHMA TI0jMOBHE jypHCIIPYICHIIHje YIIPAaBO Ha IPUMEpY MpodiieMa MpaBHe MPH-
pole TIeHnJ0eHOT 3aJI0KHOT TpaBa BuA. Franz-Jiirgen Sicker, ,,.Der Streit um die Rechtsnatur
des Pfandungspfandrechts, JZ 1971, 156 u cnen.

°l Ha To 3a moTpebe 3al0KHOT TpaBa yorre ykasyje M. JXuskosuh, y: JI. Xubep, M.
JKukosuh, 24. — O HAEHTUYHOM NPHUCTYIY Y CABPEMEHO] ayCTPH]jCKOj MIPOLECYATHCTUIN YOIIIITE
Bua. M. Trenker, 873 u crient., Koju yo3opasa Ha OMACHOCT J1a JECKPUIITHBHO-aHATUTHYKA (YHK-
1Mja ,,[IpaBHE NpUpoze" mpepacTe y HOpMaTUBHY. 300 TOra OH TEK Ha Kpajy CBOT MOHYMEHTAJIHOT
Jiena o ,,Cropa3yMHOM CTPaHauKOM pacrojiaramy y MapHHYHOM MOCTYIKY pasmarpa npaBHY
MPHUPOLY CBAKOT MOjeJUHAYHOT CIIydaja.

2 Tume ce, MelyyTUM, He YNHH U3JIUIITHOM, HIIH TIOTPEIITHOM, KOHCTPYKI[Hja OJHOCA H3BP-
IIHOT MOBEPHOLA U jaBHOT M3BPIINTEJhA KAO jJABHOIIPABHOT OJIHOCA KOjU M3BHPE M3 3aXTEBa 3a
n3BpIIeH:E; 0 ToMe cyMapHO M. Kuexesuh, y: P. Kewa, M. Kuexesuh (2022), 522/523; ncuprHo 3a
Hemauko npaso H. F. Gaul, y: H. F. Gaul, E. Schilken, E. Becker-Eberhard, § 8 mapr. 6p. 1 u cien.

93 V. Hukona Boaupora, Hosu uzepwnu tiociuyiiax, beorpan 2017, 411; Bogupoia nonyie
Ha HaBE/ICHOM MECTY TOBOPH O CTHILIAkY CBOJHHE Ha IPOAATO] HEMOKPETHOCTH, aJIM HCTH KOHLICTIT
—30o0r ynyhusama y 4. 255 31O — Baku ¥ 3a CTHIIamke CBOJUHE HAa POAATO] HOKPETHO] CTBAPH.

%4 Vronuko je mosbe npumene wi. 31 cr. 1 30CIIO cy:xeHo, jep ce TaMO HaBeJcHa ,,jaBHa
npoJaja‘ He OAHOCH Ha MPHHY/AHY jaBHY IPOAAjY.
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BapHjaHTH ,,KyTaIl CTUYE CBOJUHY 3aKJBYUKOM O Tpenaju ctBap (4. 193 cT. 2
y Be3u ca ui. 255 310). [Ipema Tome, mpuBaTHONpPaBHA TeOpHUja MICHUIOCHOT
3aJI0’KHOT TIpaBa je HEMPHUXBATIFUBA 32 CPIICKO ITPABO.

MelyTum, nuTame je a I je MeIOBUTA WU jaBHOIIPaBHA TEOpHja y OBOM
CerMeHTY MPUXBATIBHUBA, a O OATOBOPA 3aMPABO 3aBHCH YKYITHO OTIPEIEIbEHHE.
[Ipema npBoj, MIICHUAOCHO 3aJI0’KHO MPABO HUjE OCHOB 32 YHOBUCH:-C 3aIlJICH-ECHE
CTBapH, IOK IIpeMa JPyroj jecTe, ¢ TUM JIa OHO UMa jaBHOMpaBHY npupoxny. [o-
TOHE OM HAUeTHO MOTJIO 12 CE IPUXBATH, jep KaKo je peYeHO, YHOBUCHE Y U3BP-
IITHOM TTOCTYTIKY TIPEICTaBJba aKT jaBHE BJacTH. MeljyTum, 0K je TO 3aCTyTJbH-
BO 32 HEMAUKO M ayCTPHjCKO MPaBO, OAHOCHO 3a TPaJWLMOHATHHA MOJEI, 3a Ba-
Kehe CpIICKOo TIpaBo je HEMPUXBATJHHBO. HanMe, MOMmTO TIIEHNIOEHO 3a7I0KHO
paBoO HU HE MOpa Jia HacTaHe J1a Ou ce 3amiiemheHa CTBap YHOBUYMIIA (TIpaBa ¢a-
KyJTaTHBHOCT IUICHUIOCHOT 3aJI0KHOT TIpaBa), OHJIa Ce IheMy, y CITydajy Ja Ha-
CTaHe, He MOXKE ITPHUIaBaTH TaKaB 3Hauaj. YHOBUCH:E 3aIlJICHCHE CTBAPU KOHIIETI-
TyaJTHO HEe MOYKE JIa C€ 3aCHMBA Yac Ha 3aIJICHH, a Yac Ha TUICHUI0EHOM 3aJI0KHOM
MpaBy, jep je TO CHCTEMCKH TJIeAaHo Teuko oojammuBo. LlTaBume, nomo 6u ce
y cUTyanujy Ja ce 3aIuIelheHa CTBap 3aMcTa YHOBYABA I10 JIBa OCHOBA: Y CIy4dajy
Jia Cy /IBa U3BPIIHA OBEPHOLIA HCXO0BaJa 3allJIeHY je[HE CTBAPH, a CaMo jelaH
j€ cTekao IUIeHUI0EHO 3aJI0’KHO TIPaBO, YHOBUCHE OM C€ 3aCHUBAJIO KaKo Ha 3a-
MJIeHU (MEPCIeKTUBA N3BPIIHOT MOBEPHUOLIA KOjU HHj€ CTEKa0 IIEHUA0EHO 3aI10-
YKHO TIPaB0), TAKO M Ha TUICHUA0CHOM 3aJI0KHOM TIpaBy (MepCIEKTHBA N3BPIITHOT
MOBEPHOLIA KOjU I'a je cTekao). Tako HelTo je UMaK HeMOAHOIIJEUBO 32 LETUHY
Koja mpeTeHayje na Oyme cuctem. Ctora oTIaaa IpBU U OCHOBH YHHUJIAIL jJaBHO-
IpaBHE Teopuje, Te je OHa Beh 13 0BOT pa3iora HeMPUXBATIbUBA 32 CPIICKO MPABO.
MermoBrTa TeOpHja MpykKa HAJKOXEPSCHTHUJH OKBUP pa3yMeBarba calallmber CTa-
Ba, KOje JOoIyIIe H1je HUMAaJIO jeIHOCTaBHO Pa3yMEeTH.

Ha xpajy, HyaH je 1 ocBpPT Ha /[uKuHO y9eHhe O ,,CHHTETHIKOM U PeaTuCTHd-
KOM‘* TINIEHUA0CHOM 3aJI0’KHOM ITpaBy. YnHU ce Ja je Beh n3 mpeTxoaHo H3I0KEHOT
JacHO /1a ce ’eroBo y4eme He MOXKe MTPUXBATHTH 3a CPIICKO MPaBo: OH Y IIPUBaT-
HOMPaBHO] KOMIIOHEHTH IJICHUAOCHOT 3aJI0’KHOT ITpaBa BUIM OCHOB 32 YHOBUCH:E,
IITO je, Kao IITO je peueHo, HejeNIUHbIUBO 3a ToMahuM MO3UTHBHUM TIpaBoM. 1
Jajbe, moTpede 3a TAKBUM CHHTETHYKHUM U PEATUCTHYKHUX YUCHEM, 3apal IpeBa-
3UJIaXKEema ,,IPAaBHO-POMAHTHIAPCKUX CTABOBA™ UIIAK HEMA; CAaBPEMEHE TeopHje
(1 MEIIOBHTA U jaBHOIIPaBHA) HUKAKO HUCY PE3YNITAT jeJHE [IOjMOBHE jypHUCIIPY-
nennuje, Beh cy o6e MpoxyKT jypuctpyacHIHje BpeJHOBamka. YIIPaBo 3aTO OHE
y HajBehem Opojy ciyuajeBa Boge UCTHM pe3yiratuma (Bul. rope 3.3.5).

5.1.2. OcHos 3a 3agporcasarbe UpuM/beHoi?

[Ipema MeIOBUTOj TEOPHUjH jeHa Of ABe (QyHKIIM]jE 3aJI0KHOT TIPpaBa jecTe
CTBapame OCHOBA 3a 3a/p)KaBarbe MPUMJbEHOI Ha HME HAMUPEHA Y U3BPIIHOM
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MOCTYIIKY. 3aTO je OHO IPUBATHOIPABHE MPUPOJIE, ¥ 3aTO HErOB HACTAHAK 3aBHCH
0/ MaTepPHjaTHOIPABHUX MEePHJIA (AKIIECOPHOCT, TPUTIATHOCT CTBAPH U3BPIITHOM
Iy KHUKY). [TomTo y U3BPIIHOM MOCTYNKY Biiajia MpUHIHUN (HopMain3anuje,
po0JIeM je TPUHITAITA]eITHO aKyTaH CaMO HAKOH OKOHYamha N3BPIITHOT TTOCTYIIKA.
U 3aucrta, 0BO yueme ce yKjamna y OKBUpPE CPIICKOT MpaBa, YIPKOC MOCTOjarby
OMHapHEe CTPYKType U3BpIICHA Ha MOKPETHUM cTBapuMa. CBakako, He MOXKeE ce
HETUpaTH J1a OHO U HHje HAJITOTOTHUJU MEIH]YM 3a IIOCTU3AHE KEJHEHUX Pe3yJl-
TaTa, aju je Ta OJTyKa Ha 3aKOHO/IABILY.

[IpBo, y mpHIIOT MpUBATHONPABHO] IPUPOAHN IIICHHIOCHOT 3aJI0KHOT ITpaBa
roBopu Beh meroso nmpusHaBame y 3OCIIO, mTo je KibydHa pa3yinka y OqHOCY
Ha CTambe HeMauyKor npasa. Jloaylie, ayCTpHjCcKO CTamke CTBApH MOKa3yje Ja Cro-
MUBABE ,,3aJI0KHOT TIpaBa Ha OCHOBY CYJICKe ojiyke™ y Tamornimbem OI'3 Huje
npernpeka 3a Herupame MpUBaTHOIpaBHe mpupoze. MehyTum, 300r HamymTama
TpaJUIMOHAIIHOT MOJIelia, Kako je Beh peyeHo, jaBHOIpaBHA TEOpHja BHILE HUjE
MIPUXBATIBUBA 3a CPIICKO MpaBo (B. rope 5.1.1).

Jpyro, mTO je MHXepEeHTHA KPUTHIHA TaYKa jaBHOIIPABHE TeOpHje, GUTypa
3aJI0XHOT TIPaBa KOje YjeIHO He CIIYXH Kao JICTUTUMAIIH]a 32 3a/IPKABAE TPH-
MJbEHOT Ha HME HaMHUPEHa 0y3UMa My TOTOBO CBAKH CMHCA0 U MOCTaje caMo
HEIITO CHMOOIMYHO.

Tpehe, yxomuko 61 ce Herupasa akileCOPHOCT MICHUI0CHOT 3aJI0XKHOT Mpa-
Ba, TO OM 3HAUMJIO IPU3HABAKE HEAKIIECOPHOT 3aJI0XHOT MpaBa, Koje je 3a cajaa
CTPaHO CPIICKOM ITpaBy. CBaKaKo Jia aKIECOPHOCT TPITH, KAKO CE UCTUYE, U3y3EeTaK
U3 MPOLIECHHUX Pa3Jiora yTOJIUKO IITO y CIIy4ajy TOTPAKUBaka KOja ¢y yTBpheHa
MPaBHOCHAKHOM OJITTYKOM H Ca FOM H3jeIHAYHUM aKTHMa (CYJICKO MOpaBHAIbE,
apOuTpakHa OITYKa) MUTamk¢ HACTAHKA M TIOCTOjarha Y OKBUPY BPEMEHCKHX T'pa-
HUIA TPABHOCHAKHOCTH HE MOJXKE JIa CE JIOBOJIM Y MUTamke. Meh)yTum, peucHo He
JIUpa y NPUHIAIL, [ITABUILIE HE IIPEACTABJba 3aUCTa IIPABU U3Y3€TAK.

PedeHo HUKaKo He 3HAYM JIa CIpoBolermbe U3BpINEHa HA TIOKPETHO] CTBAPH
0e3 cTUIama MICHUJ0CHOT 3aJI03KHOT IIPaBa y pe3ysTaTy uMa Ipyraduje npaBHe
nocyenuue. Jpyrum pedunma, u Taa U3BPIIHY TOBEPUIIAL, MOPA UMATH MaTepU-
JjaITHOMPABHU OCHOB 3a 3aJ[pJKaBarbe MPUMJIbEHOT. [1oTo y TOM ciiyuajy OH Hema
MJICHUI0CHO 3aJI0KHO MPAaBO, OCHOB CE MOPa TPAKUTHU HEMOCPETHO Y MOTPAKH-
Bamy. /Ipyrum peunMa, 3akJbydak 0 HAMUPEHY HUKaAa HUje ,,lIPaBHU OCHOB™ y
CMUCITY KOHJIUKIIH]CKOT TIpaBa, a HUje HU PelIekhe 0 U3BPIICHY. YIIpaBo ypeheme
MPOTUBU3BPIILCHA KOje je Oa3upaHo HA OCTBAPEHY KOHIUKIIUJCKUX 3aXTEBA ,,Kpa-
hum myTem* HeABOCMUCIICHO MOKa3yje J1a je U3BPIIHM MTOBEPUIIaIl H3JI0KEH OBa-
KBHM 3aXTEBHMa KaKO M3BPIIHOT Iy )KHHKA, TAKO W Tpeher iuia.

Peueno moxe na ce cymupa Ha cieaehv HaYMH: MIACHUI0CHO 3a70XKHO
MpaBo jecTe MPUBATHONPABHE MPUPOJIE YTOIUKO HITO MPEACTaBIba OCHOB 3a
3a/ipKaBame MPUMJIbCHOT. Heke 3HavajHUje MpakTHYHE MOCIEUIIe TOT CTaBa
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ce He Mory mpoHahwm, jep Cy TOTOBO CBa MHUTama pelieHa Ha PEeIaKIlHjCKOM
wiany.”> Y oBOM jieny IJICHHA0CHO 3aJ0KHO MPaBO MpeMa MEIIOBUTOj TE€O-
puju Kao GuUrypa Moke UMaTH XEYPUCTUUKY QYHKIH]jY, aJu OHA 3aMpaBo
cTBapa MHOTO Behe KOMIITUKAIMje HETO MITO AOMTPUHOCH O0JFEM Pa3yMeBamy
WHaYe KOMIUJIMKOBaHe MaTepuje. Ho, omerT je To 1aHak 3aKOHOJJaBYCBUX BPE/I-
HOBama M OJUTYKE JIa Ce He caMo 3aJpKH IIICHUI0CHO 3aJI0’KHO TIpaBo, Beh 1 na
ce OHO TIpeoOIuKYyje.

5.1.3. Ciusaparve pania

Ha penakimujckom MmiIaHy HECIIOPHO je J1a TEK CTHIAkEM IUICHHI0CHOT 3a-
JIOXKHOT TpaBa M3BPIIHU IMOBEPHIIAIl CTHYE U (PUKCHU PAHT y OHOCY Ha JApyre
W3BpILIHE TIOBEPUOLIE KOjU HAKOH Hera CTEKHY MCTO MPaBo. YKOJIUKO HHUKO Ipe
Bhera HHje CTeKao MIICHUI0EHO 3aJI00KHO TIPAaBO, OH UMa MPaBO MPUOPUTETHOT
HaMHUpEHa Yy OAHOCY Ha CBe, [1a YaK U OIHOCY Ha OHE KOjH Cy JOAYIIE Mpe mbera
MCXOJIOBAJIH 3aIlJIEHY, aJIM HUCY CTEKJIN IJIEHUAOEHO 3aJI05KHO MpaBo (4i1. 254 cT.
1 1.2 u3yBge3m cacrt. 2 310).

Tako rnenano, v caialimhe MIICHUI0CHO 3aJI00KHO MTPaBO UMa UCTY (QYHKIIU-
jy Kao 'y TpaauIlMOHATHOM MOJeNy. Y 00a ciiydaja paHT ce CTHYE HETOBUM
HacTaHKoM. MehyTuM, 300T HaUWHA HAcTaHKA WACHTUTET KOHIIETATa je caMo
¢dopmanan. [lok TpaauLIMOHATIHE MOJEI MOAPAa3yMeBa HCTOBPEMEHOCT 3aIlJICHE
1 IJICHUIOCHOT 3aJI0KHOT IIPaBa, cajia Cy TO MOTIYHO 0JIBOjeHU BPEMEHCKH MO-
MEHTH, IITABHIIE, CTUIAE PAHTA j& YCIIOBJHEHO JIOAATHUM aHTaKOBaEM U3BP-
nrHor nosepuona. C 1pyre cTpaHe, U TO je KJbyuHa CHCTEMCKa pa3JinKa, IIICHN -
OCHO 3aJI0XKHO MPaBO JaHac HUje jequHa purypa koja 00e3oel)yje HekakaB paHr.
V TpaguIinoHaTHOM MOMIETY TUICHUIOCHO 3aJI0’KHO TIPABO j€ HCKIBY THBH MEIH]YM
KpO3 KOjU C€ YCIIOCTaBJba PaHT HaMHUpemwa. [1omTo je oHO — ako Cy HCIyHBeHH
CBH yCJIOBH — HE3a00MIa3HU YHHIIIAL CIPOBOleba N3BPIICHa, HE3AMHCIIHBO je
Jla ce pejl MPBEHCTBA U3BPITHUX MOBEPHIIAIa He paBHA npema wemy. Caza je To
Jpyrauuje 300r OMHapHE CTPYKTYpE U3BPIICHa Ha MOKPETHUM cTBapuma. [1pu-
Mepa pajiy, y C1y4ajy KOHKYPEHIIH]je JIBa U3BPIIIHA TIOBEPHOLIA 0€3 IIJICHH I0EHOT
3aJI0KHOT TpaBa, MPBEHCTBEHHU PEll HAMUPEHa ce ojipel)yje mpeMa cacBUM JpyTruM
mMepuiuma (4. 254 ct. 4 310).°¢ Jlakie, nmiaeHua0eHO 3a7105KHO TPaBO BUIIIE He-
Ma MpaBy y NOTIMYHOCTH TPAJAUIHOHATHY QYHKIIH]Y.

%5 V1IpaBo ¢y OCHOBHA MPAaKTHYHA TUTamka J0 YHjUX OATOBOPA Ce A0JTa3d IPHMEHOM jeTHe
WK JIpyTe TeOpHje Y HEMayKoM IpaBy, a Koje ce Be3yjy 3a HOCICAMLE CIPOBEICHOI U3BPIICHA
YIPKOC HEMOCTOjalby NOTPaKMBamba, NI U3BPIICHa Ha CTBapu Tpeher Jinia, Kojx Hac JOBOJBHO
jacHo, ¥ To100HO 3a YOIIITaBame, PelIeHa Kpo3 MPOTHBU3BPIICHE.

6 Pen mpBeHCTBa ce Tajaa oApelyje mpema BpeMeHy MOJHOIIeHa MPEIIOra 3a H3BPLICHE,
JIaKJie HY BpEMe 3aIUICHE HHje PEeJICBAaHTHO.
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5.1.4. Ilnenugbeno 3a102cHo Upaso Kao pasiy4Ho Upago

He 61 Tpebao na Oyze CropHO Ja ¥ JaHaIlke MIICHUI0CHO 3aJI0KHO Tpa-
BO criaja y pasiydna mpasa (wi. 49 cr. 1 3Cr).°7 McTo Tako, ¥ mopej CTUIamba
TUTEHHUIOCHOT 3aJI0’KHOT TIpaBa PErucTPaIijoM, U TO UCKJBYYHBO Ha OCHOBY BOJBC
M3BPIIHOT OBEPHOIIA, OHO CTIAJA Y ,,pa3lIydHa IIPaBa CTEUCHA N3BPIICHEM , Ta-
KO J1a Ce IO CHJIM 3aKOHA racH YKOJIMKO je HacTajo 60 jpaHa mpe gaHa OTBapama
crevajHor moctynka (wi. 49 ct. 3 3CT). Jep, 0CHOB MIeHUI0EHOT 3aJI0KHOT Tpa-
Ba jecTe aKT KOjU MPEICTaBJba U3BPIIHY paamy (MJI€HU10a), OHOCHO OHO j€ CTe-
4yeHO paau Hamupemwa. Konauno, Hemoryhe Ou Ouio nponahu cTBapHu pasior
pa3IMKOBamka OBOT IICHUIOCHOT 3aJI0KHOT ITpaBa of APYTUX (HIp. IUIEHUAOCHO
3aJI0)KHO MPaBO Ha yJelly NPUBPEIHOT IPYILITBA), UJIU y OJHOCY Ha MpaBo Ha
HaAMHUPEHE U3 3aIlJICHheHE HEMMOKPETHOCTH KA0 THUIOJIOIIKO U3BPIIHO Pa3ilydHO
npaBo 3a cebe. OHO IITO je pa3iiuKa y OJHOCY Ha TPAJIUIIMOHAIHA MOJIEH jeCcTe
MOCJIeANIIAa HY>)KHOCTH PETUCTPAIINje, TAKO JIa je U3BPLIHY MOBEpHIIAll JaHaC H3-
noxeH Behem pusuky — 300r Tora mTo TeHUAOEHO 3aJI0KHO IPaBO HE HACTaje
MIJICHUI00M, Beh TeK KacHHje, OH CHOCH Beh# PU3HK MPEeCcTaHKa HErOBOT TIEHU/I-
OeHoOT 3aJI0KHOT ITpaBa Ha 0CHOBY WiI. 49 cT. 3 3CT.

OO0pHYTO, M3BPIIHH TOBEPHIIAI] Y YHjy KOPUCT Ce 3allJIeHH TIOKPETHA CTBap,
a1 KOjM HE CTEKHE TUICHHIOSHO 3aJI0’KHO TTPaBO, HEMa CTATyC Pas3ilyqHOT IOBEPH-
ora. lberoso npaBo Ha HaMHUpERE KOje CTHYE IUICHNAO0M He MOopa3yMeBa HCTUH-
CKO ,,lIPaBO HA IPBEHCTBEHO HAMHUPEH-E™, INTO je 00esIexk]je pa3IyqHor pasa (Wl
49 ct. 1 3Cr). [Ipema Tome, pyHKIM]ja TUIEHUAOCHOT 3aJI0KHOT [TpaBa U Aajbe je
y 00e30ehuBamy MyHOT TPHOPUTETA HAMHUPEHA BErOBOI UMaoLa y CTEe4ajHOIPaB-
HOM KOHTEKCTY, aJii je 300T HauMHa HAaCTaHKa CaCBUM JIPYyTaduji KOHTEKCT.

5.2. Cmucao HacTaHKa NyTeM perucrpanuje

5.2.1. Knacuuna ¢ynxyuja petuciupayuje kao Hauuna
ciiuyarea peluciiposane 3auoie

Krnacuvna peructpoBaHa 3ajiora CBOj CMHUCA0 MPOHAIA3u y U/ICjH Jia 3aJ10-
JKEHa CTBAp OCTAHE KOJ 3aJI0KHOT Ty KHUKA KaKo OM MOrao Jia je MpUBPEIHO

97V pesyiaTary KCTO, ajli ca ApyruM obpasioxkermem B. Pagosuh, 215; o memy, 0BO 3aJ10-
JKHO MPaBO HE craja y ,,3ajJ0KHa npasa“, Beh y ,,ipaBa HAMUpPEHA™, IITO je Ipyra TUIIOJIOIIKA
BpcTa pasirydHor rnpasa. OBOM CTaBy ce MOXe IPUTOBOPHTH Ja ce GHUrypa ,,lipaBa Ha HaMHpeme"
noucrosehyje ca pa3IydyHUM IIPaBOM CTEYEHUM H3BpIICHEM U 00e30elemeM; Ho, moTome 00y-
XBaTa KaKo MPaBO Ha HAMUPEHE U3 3aIlJICEeHe HENOKPETHOCTH, TaKO M IJICHU0EHO 3aJI0KHO
npaso. J[pyrum pednma, 3a0)KHO IPaBo Kao pas3iaydyHoO MpaBo je OHII0 Koje 3aJI05KHO MTPaBo, He-
3aBHCHO 0/ OCHOBA HACTaHKa, a HOCEOHOCT IIICHUJ0CHOT 3aJI0’KHOT IPaBa je y TOME IITO OHO
mpectaje y ciaydajy u3 4wi. 49 cr. 3 3Ct. — YV aycTpHjcKoj JOKTPUHH, IPH JTOBOJFHO CITMYHOM 3a-
KOHCKOM CTamy CTE€YajHOT TIOCTYIKa, HEMa CIlopa JAa je MICHUA0CHO 3aJI0KHO MPaBO pas3lydHo
MIPaBo y CMUCITY ,,3aJI0KHOT ITpaBa’, a He Kao MOJABPCTa ,,ipaBa Ha HAaMHUpeme™, BUA. camo Markus
Dellinger, Paul Oberhammer, Christian Koller, Insolvenzrecht, Wien 20143, mapr. 6p. 213, 279.
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nckopuirhasa.”® Jlepunnut 6e3apKkaBUHCKE 3aJI0T€ Y CMUCITY ITyOIHUIUTETA CE
HaJIOMEIITaBa FbEHOM PErUCTPAIIjOM, OTHOCHO YCIIOCTaBbakheM JaBHOT PErHCTpa
Koju je ceakoM moctyman.”® Ha Taj HauuH ce, n3Meljy ocraiior, cripeyasa pacro-
JIarambe 3aJI00KHOT JY)KHHKA KOje OW BOJUIIO MPECTAHKY 3aJI0KHOT IIpaBa, ajlkd U
3aCHUBAE HOBE 3aJI0Te TAKO Jia HOBH 3aJI0XKHU MMOBEPHJIAI] HH HE 3HA 32 MOCTO-
jame mpeTxojHe, 60Jbe panrupane. [Ipema Tome, perucrpaiyja 3amemyje apxKa-
BHUHY 3aJI0’KEHE CTBApPH M THME OCTBapyje 0be PpyHKIIHje myOuIuTeTa.

Peructpanuja 3a5105)kHOT TIpaBa je HEM30eKaH HAUWH CTUIIAKka OBOT I1paBa,
jep ce camo Ha Taj HAYWH OMoTryhaBa CMHCIIEHOCT yCIIOCTaBJbarha TPAHCIIAPEHT-
Hor panra. [lonito je perucTpoBaHa 3ajiora BoJbHa — HACTaje HA OCHOBY ITPaBHOT
nocua, Aajieko Hajuenhie Ha OCHOBY yroBOpa — HeMa JIpYror Ha4iHa HEero Jia ce
HEH HACTAHAK HE BEXKE 32 BOJbY CTPaHAaKa.

5.2.2. I[lpenowerve ugeje na ireHugbeno 3a1024CHO Upago:
cemucao yn. 223 cu. 1 u 2 31O

Yxonuko je 06e30ehnBame myOoIuIuTeTa IIIEHU IOSHOT 3aJI0KHOT TIpaBa y
(YHKIUjU OCTBapHBamha I[UJba U3BPIIHOT ITOCTYIIKA, & TO j€ JIa U3BPIIHU Y KHUK
KOME Cy 3aIlJIeleHe CTBapH OCTaBJbEHE Ha UyBame He oTyhu TpeheM muiy koje
0w cTekIo cBOjUHY Oe3 TepeTa, OH/Ia Ha IIPBH MOTJIe]] PErucTpainja Kao TakBa nuMa
cmucna. Ha Taj HauwH, ako ce y3Me Jia je CaBECHO CTHUIIAhe CBOjUHE 0e3 TepeTa
kox Hac Moryhe,'%° o TOr TpeHyTKa ce KOHAYHO TaKO HEIITO crpeyasa. [LneHu -
0OeHO 3aJI0’KHO TIPaBO KOje je ,,CBAKOM BHAJFHUBO ITyTEM jaBHO JOCTYITHOT perH-
CTpa YNHU CBAKOT CTHLIA0LA HecaBeCHUM. To je KOHauHO 1 OMO JIajTMOTHUB MOJIH-
¢buKaryje Tpa UIINOHATHOT INIEHUIOSHOT 3aJI0’KHOT TIpaBa, YiuMe je OTKJIOmhCHA
npuMenda LMBUIUCTHKE 0 AeuuuTy norpedbHor nyonunutera. Ho, 1a iin je To
Y JIaHac Tako?

3aruieHa rmojpa3yMeBa oJly3uMame IpaBa pacroliaramba U3BPIITHOM Yy KHH-
Ky. To He camo 1a je u3puunto nponwucano (wr. 223 ct. 1 3M0), u To omgasHO,'"!
Beh je y 3MO nonata oppenda xoja mpeasula nocieanLe pacnonarama 3aieHmhe-
HOM CTBapH, T1ie CBakako cnajga u oryheme. [Ipema . 223 ct. 2 31O, nospena
3a0paHe pacroarama IoBJIayy OICYCTBO A€jCTBA aKTa pacloiarama y H3BpPIIHOM
MOCTYTIKY Y KoMe je HacTtaja. [Ipema Bogupoiu, To 3Ha4H Jia pacrojarame Hema
JIejCTBa y OJIHOCY Ha M3BPIIHOT MOBepHola,'?? nok Tpewrses cMaTpa jia pacro-

% V. M. JKuskosuh, y: /. Xubep, M. XKuskosuh, 65 u cien., 243 u cien.; Henan C. Temuh,
Peituciuposana 3anoia, beorpan 2007, 46/47.

% VY. M. XXugkosuh, y: 1. Xubep, M. JKuskosuh, 65: perucrpaiiyja je cappiieHuje cpej-
CTBO OCTBapHBarba IyOIHIUTETA O/ AP’KABUHE CTBAPH.

100 Tako nzpuunto M. Opinuh, y: O. Crankosuh, M. Opnuh, 6p. 731.

01y, gy, 77 er. 1 3UTIT 78; un. 70 ct. 1 3UIT 2000; gn. 78 3UII 04.

102 H. Bogupora (2017), 432.
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Jarame Kao TakBo HeMa ziejcTBO.!? TToTome cXxBarame ce He MOJKE TPHUXBATHTH,
jep uae 6e3 cTBapHUX pa3jiora MpeKo 3aKOHCKOr TekcTa: y ui. 223 c1. 2 31O ce
yckpahuBame JIejcTBa pacnoiarama OrpaHiyaBa Ha U3BPIIHU MOCTYTAK y KOjeM
je cTBap 3aiiemheHa, a He npejiBuha ce — CYIMTUHCKU — KJIACUYHA HUIITABOCT
pacmonarama. 3aTo Tpehe Juie mocraje BIaCHUK CTBAPH, Al Y OJTHOCY Ha U3BP-
ITHOT MOBEpHoLa — Kako To kpahe hogupoia kaxe — pacrnojiarame Hema JIejCTBO.
JlormaTnuku riaemaHo, Tpehe nuIle y TOM ClIydajy oaroBapa 3a Tyl AyT, B TO
MPEIMETOM CTHIAA, U TO je CTPYKTYPATHO HICHTHYHA CUTYyaI[Hja Kao KO M0-
Oujama mpaBHUX panmu nyxuuka (ui. 280 u caen. 300). Kako ron, wi. 223 cr.
2 31O ce mpumemyje yHUBEp3aTHO — 0e3 003upa /1a 1 je U3BPITHH ITOBEPHIIAI]
CTEKAO TUICHUAOCHO 3aJI05KHO MPaBo, alld U 0e3 003upa J1a JiK je CTULAAll caBe-
crad. [IpBo, 3a0paHa pacrnonarama u cieayjyha npaBHa nocienuna beHoT Kplie-
Hha ce Be3yjy 3a 3alljIeHy Kao TakBy. Jlpyro, He OM MMajio HUKAKBOT CMHUCIA T10-
ceOHOo mpeaBuhaTh mocienuie Kpiiemka 3adpaHe pacrnoyiarama Ha 0Baj HAYHH,
aKo ce TO UIaK He OW OIHOCHJIO Ha CABECHOT CTUIAoNa. Y TOj XUIIOTe3H Wi 223
cT. 2 31O 6u 6mo cyBwuIIaH, jep Ou CBaKako Ba)kKHJIa OIIIITA TTpaBuiia rpalhaHckor
rpaBa Koja IMITHTE caBecHOT cTuIaona (ananorao 4i. 31 30CIIO).

PeueHo nokasyje 11a je 3aKOHO/IaBaIl 3a1IPaBO 00ECMHUCITUO OBaj acleKar pe-
THCTpaIlHje IIEHUI0SHOT 3aJI0’KHOT TTpaBa. Yak u ga OHO He HacTaHe, Hemoryhe
je cTUIlamke CBOjHHE Ha 3aIllIekheHOj cTBapu 0e3 TepeTa, Koje je Taja y BUy Ipa-
Ba Ha HAMHPEHE N3BPIIHOT noBepuona. [Ipema Tome, y BaxkeheMm mpaBy HacTaHak
MJICHUJOCHOT 3aJI0KHOT MpaBa Kpo3 PEerucTpalyjy Hema 3a IUJb OCTBAPHBAHE
kiacuuHe (pyHKIMje myoaunurera koju 0be3oelyje jaBHu perucrap. M3Bpuiau
nosepuial je Beh 3amrunhen kpo3 . 223 cr. 2 3UO.

5.2.3. Petuctupayuja u naciuanax pania

Peructpanuja cnyxu nyonunurery. [Iutame je 1a in TO 3aucta uma OHIIo
KaKBe Be3€ ca CTHUIAF-EM jeTHOT Of ABa ,,0BJialrhema’ Koja ce Be3yjy 3a IpBEH-
CTBEHO HAaMUPEHE (PaHT HAMUPEHA Y U3BPIIHOM ITOCTYIIKY M Pa3JIy4qHO [IPaBo).

Haxo je mpema 3aMHCIIN 3aKOHOJIABIIA 3AIIPABO TO jeIMHU CMHCA0 PETUCTPa-
[Ije, TUTamkE j¢ 1a JTU 32 TaKO HEIITO WMa CTBApHUX paszjiora. 300T yera je Oarm
perucrpanmja ta koja Tpeda 1a 00e30ea1 paHT HAMUPEHa U3BPIIHOT TOBEPHOLLY?
JenuHM paszior ce MOKe BUJICTH Y MJICjU IPUBATHE ay TOHOMHU]E, jep 10 yIIuca, Tj.
HACTaHKa MOXe JONM MCKIbYYMBO HHUIIMJATHBOM U3BPITHOT MoBeprona. Tako ce
JI0J1a31 KOHAYHO JI0 jJeAMHOT BPEIHOBAKa KOje Ce MOKE TIOTBPANUTH Y TIO3UTHBHOM
npaBy Ha nozio3u 3MO: cynouHa (1To 00Jber) HAaMUPEHa U3 3aIUICHEHE CTBAPH
Tpeba aa Oyzie y pykama U3BPIIHOT OBEPHUOIIA, a HE y pyKama OpraHa W3BpIIcHa.

103 A, Tpeuses, y: I. Crankosuh, [I. [Tanauxkouh, A. Tpuites, 85: ,,He M3a3MBa PABHO
JIejCTBO aKT pacrojarama’.
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W3Bpmram moBepuial Tpeda ga ce T0AaTHO MOMYYH Aa 00e30equ ceOu mpBeH-
CTBEHU pPaHT — JIa JIU Y OHOCY Ha JAPYyTe U3BPIIHE OBEPUOLIE, Ja JIM Y OTHOCY Ha
KacHHje, €BEHTYyaTHE CTEUajHE TTOBEPHOIIE.

6. 3BAKJbYUYHA PASMATPABA:
ITPABHOITOJINTUYKA OLIEHA

Pesynraru uctpaxkuBama Cy moka3aiu 1a Baxkehe ypeheme nmiueHuadeHor
3aJI0KHOT TpaBa MOYMBA HUCKJBYYHBO Ha UJEjH PUBATHE ayTOHOMU]E, U TO Y
KOHTEKCTY 00e30ehiBama (rTo 60Jber) u3riena Ha HaMAPEHE U3BPITHOT MOBe-
puora. Jla 6u 06e30e110 MPBEHCTBEHO HAMUPEHE Y OJIHOCY Ha JIPYTe M3BPIIHE
MOBEPHOILIE, WIIH Y CIydajy cTedaja M3BPIIHOT Ty)KHHKA y OZHOCY Ha HEroBe
CTevajHe OBEPHOIIE, OH je JIyKaH, 3aIIPaBo UMa TEPeT, Ja UCXOAY]je TUICHUJ0CHO
3aJI0KHO TTpaBo. TakBo MpeHarjamasame IIPUBATHE Ay TOHOMH]jE IPEACTaBIba
KOpak yHa3aja u Bpahawme Ha HEHITO WTO y noMaheMm mpaBy HUKala HE HUje T10-
crojano. Y tom cmucity 31O je 3ampaBo amOuBaneHnTaH. [lok ¢ jenHe cTpaHe y
JI00p0oj MEpH CKHJIa OATOBOPHOCT Ca M3BPIIHOT MMOBEpHOIa (HeMa 00Jber mprumMe-
pa ox mpexarama ,,M3BpIiekha Ha NEeJIOKYTHO] IMOBHHU ), C IpyTe CTPaHEe MY
MpeBaJbyje TePeTe 3a KOje C& MOXKE MOCTABUTH MTUTAKE Ja JIH CY TIOAHOILBHBH,
a IIITO je HajBaXKHU)E U CMUCIICHH.

HoBu koHIIenT ca cOO0M HOCH U JIoJaTHE MPoOJIeMe 0 KOjuMa MOXK/Ia HUje
onito myHe cBecTd. Tako ce Ha mpuMep MOJXK/Ia 3aHeMapyje /1a ce 3a PErucTpanujy
riahajy Takce. Moxk1a 3HauajHUje, 0 YeMY TEK HUje OUIIO CBECTH, jeCTE YHHCHUIIA
Jla je mocTymnak rnpes Peructpom 3anore yrpaBHU IOCTYTIAK, T€ J1a CE€ 32 HETOBO
MOKpETahE — aK0 ¢€ IOCIOBHO TyMayd 3aKOoH O 3aJI0)KHOM TpaBy Ha TIOKPETHUM
CTBapUMa U IIpaBUMa YIIHCAHUM Y PErucTap, OJJHOCHO 3aKOH O OIIITEM YIPAaBHOM
HOCTYTKY — Tpasku moce6uo mynomohje.'* 1 uexe onpente 31O cy rotoso Ge-
CMHUCIIEHE, 2 MOT'Y J1a CTBOpe 030MJbHE ITpobIIeMe, TIOMYT 3aXTeBa Jia ce y3 MpHjaBy
perucTpanuje IpuIokKu He caMo peliee 0 U3BpIIeHY, Beh u mpeasior 3a u3Bpie-
we (wi. 227 ct. 2 3HO), koju Temko MoXxe HedeMy J1a ciryxu. Ho, kako aa ce Tako
HEITO ,,PHOaBH YKOJIMKO je MPEAJIor 3a 3BpLIeHke npeaat nomrom? Taaa u3Bp-
ITHY TTOBEpHUJIAI] HeMa ,,CBOj " TIPUMEepaK y IIpaBOM CMHCIY (Ca MpHjeMHUM TIeda-
TOM), TaKo Jia OM OH TajJia MOpao Jia ra KOIupa, alii je muTame Ko he jga oBepu
konnjy? Cyn? JaBHU U3BpIIATEIE?

104 3aHUMIBHBO je 14 Ha 3BAHUYHOM cajTy Perncrpa 3anore, y OKBHpY yIyTCTBa 3a PETH-
CTPOBAE 3aJI0re, CTOjU A2 YKOIHUKO je MOAHOCHIAL] IpHjaBe HU3UYKO JIUIIE, ,,a IPHjaBY MOJAHOCH
MIPEKO MyHOMONHMKA KOjU HHje aABOKAT, Y3 MPHjaBy ce MOpa JOCTABUTH ITYHOMONje OBEpEeHO 01l
CTpaHe OpraHa Ha/IJIeXKHOT 3a OBepy moTnwuca“; Buj. https:/www.apr.gov.rs/registri/zalo%C5%BE-
no-pravo/uputstva.2183.html (mpuctym 27. 12. 2021). — TakBo npaBuo, mel)yTum, y ynpaBHOM
MOCTYIIKY He Baxxu Beh ckopo net roguHa!
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CucTeMCKH TIeIaHo, YIIAIJBHBO je Aa je caMOo Y OKBUPY H3BpIICHA Ha TI0-
KPETHHM CTBapuMa YCIIOCTaBJbEHO IJICHUI0EHO 3aJI0’KHO MPABO IpeMa MYCTPH
peructpoBane 3ajyore. Ocrana mieHnI0eHa 3aI0KHa TTpaBa (Ha 3arieHheHOM
MOTPaKUBakY, Ha 3aIICKHLCHOM yJIey Y MPUBPEIHOM JAPYIITBY) HACTA]y Kao H
JI0 caJia aKTOM ILIEHUI0E, OJTHOCHO 0e3 IOAATHOT UMITYJICa U3BPIITHOT TOBEPHO-
na. CTora ce mocTaBJba MUTAKE KOJU CY CTBAPHU Pa3jI03U 3a aKIIEHTOBAE ITPH-
BaTHE ay TOHOMH]jE CaMo KOJI TICHHIOCHOT 3aJI0KHOT MTPaBa Ha MOKPETHUM CTBa-
puma? YKOJIUKO O] BOJbE H3BPIIHOT MTOBEPHUOIA TPeOa 1a 3aBUCHU CTULIAKE pAaHTa
HAMHpPEHa, TE CTHIIAE Pa3yYHOT MpaBa, HACY JIM OHJIa MOCPEIH IPOTHBYpEUHa
BpenHOBama? Mako je u3BpIIeHke Ha HEMOKPETHOCTHMA CKOBAHO 110 APYrauujoj
MyCTpH (BU. TOpe 2.3), ¥ TaMO CTHIIAFh¢ paHTa HAMHPEHha, Te CBEHTYAJTHOT pa3-
JyYHOT [IpaBa, He 3aBUCH O]1 JOJIaTHE aKTUBHOCTH M3BPIIHOT NOBepHoIa. YnHu
Cce J1a je 3aKOHOIaBall PEUeHO MPe CMETHYO C YMa, OHOCHO J1a HHje HU OMJIO CBECTH
o Tome. CTHue ce yTUCaK, HAKOH pe3yJITaTa OBOT HCTPAKUBaa, J1a CE 3aKOHOJIABaIl
M3TyOHO, TUME IITO j€ HEKPUTHIKH jeTaH ITUBIITICTHIKH 00pa3all KOju UMa CBOj
CMHCa0 y KOHTEKCTY 00e30el)ema moTpakuBama MPeHeo Ha MICHUI0CHO 3a105KHO
npaBo. 3 OKOTHOCTH J1a IOCTOjU PETUCTPOBAHA 3aJI0Ta OH j€ U3IIie/ia MUCITHO Ja
perucrpaiyja mieHu I0CHOT 3aJI0KHOT TIpaBa Mopa Aa Oye KOHCTUTY THBHA.

C 0031poM J1a je W3BPIITHY MOCTYIIAK KO HAC Y CTamy epMaHeHTHE pedop-
Me, Te J]a He OM OMJI0O HEOYEKMBAHO JIa y PEIIATUBHO KPAaTKOM BPEMEHY M3HOBA
nmohe mo o30mspHUjeT HOBenmupama 31O, HykxHO On OMIT0 1a peleBaHTHH aKTyapu
MPEUCIIUTA]y CaJallbU KOHIICTIT IJICHUAOCHOT 3aJI0KHOT IIpaBa Ha OKPETHUM
CTBapuMa.
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MEHAIIMEHT XUBPU/THOI' PATOBAIBHA
CA IIOCEBHUM OCBPTOM HA CA/]

Caxnceitiak: Xubpugno paiiosarve ipegciiassa ojam Koju ganac 3aoKyisa
iasicrwy clupyyHe U ouwite jasHoctuu, upu yemy je y eeliunu ciyuajesa akyenaiu
HA AKIUUBHOCTUUMA KOje YUHe cagpaicajy Xubpugrol paiiosarsa. Milax, ycilewHOCi
XubpugHol paiiogarsa He upouciiuye u3 mwelogol cagpacaja, eeh usz cunepiujckol
gejciisa Koje Hactiaje ycilewHom urineipayujom axiuusHociuu eefiel bpoja cyoje-
Kailla y jeqguHciigeny akiusHoC L. 3agaiuax ga ociueapu maxey uniielpayujy uma
be3begHOCHU MeHauMeHIl Koju, genyjyhiu Ha OCHO8Y UPAGHUX U HONUTUUYKUX AKd-
ia, yciiesa ga ocieapu Opianu3ayUoOH0O U QYHKYUOHAIHO JegUHCIUBO OPOJHUX U
PA3HOBPCHUX CYOjeKatia UPUIUKOM OCIUBAPUBARA JHCE/bEHOT YUIbA.

Kwyune peuu: Xubpugno paiiosarse, 6e30egHOCHU MEeHAUMEHIU, CUCIEM
be3zbegnociiu.

1. YBO/J,

Y mocnenmse ABe AeTeHU]e Y HayYHOM, TIOJTUTHIKOM B 0€30€THOCHOM JHUCKY -
Cy XHOpUTHO paToBamEe MOCTAJIO je TPEAMET BEJIMKE MaXKIbe, IPU YeMy je yoOu-
9ajeHo J1a ce TOBOPH O CalIprkajy XHOPHUIHOT paToBarmka, 0 KOHKPETHUM HOCHOITIMA
M 0 TOME JIa C€ paJy O HOBOM OOJIMKY yTrpokaBarba KOjUM c€ 1 MUMO OTBOPEHOT
Cyko0a MOT'Yy OCTBApHUTH PaTHHU IHJbEBH. MIak, TUCKypc 0 XUOPHIHOM PaToBamy
OTBOPHO je& HU3 TUTamka Ha Koja je MOTPEeOHO OJTOBOPHUTH Ja OU ¢ MOTJIO TOBOPH-
TH 0 TIOTITYHOM pa3yMeBamby OBe rojaBe. M3 Tor pasiiora cripoBe/ICHO je UCTPaXKH-
Bam€ Koje je 3a MpeMeT UMaJio YJIOTY U 3aJaTke 0e30eJHOCHOT MEHAIMEHTa Kao
eJIeMeHTa CHCTeMa 0e30eTHOCTH KOji aHTa)Kyje YKYITHE KalaluTeTe APyKaBe U BPITH
MHTErpanujy cy0jekara y jeAMHCTBEHY CTPYKTYPY KOja BOAM XHOPHIHO PaTOBAIbE.
Y Tom cMucity neUHUCAHY CY ciieichn HaydHH ITPOOIIEMH:
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1. llITa je ocHOBa (yCJIOB) OpraHWU3AIMOHOT U (DYHKITMOHATHOT jeTUHCTBA

CTPYKTypE eJeMeHaTa Koja BOAM XUOPUIHO paToBame? U

2. Koju cy kpuTepujyMu Ha OCHOBY KOJUX MOXKE OMTH M3BpIIICHA KJIacu(uKa-
nuja cydjexarta ca pa3IHIuTHM YIIPaBJbadKUM OBJanrhemnma?

Omnmrta XunoTe3a riacy Ja je CyIITHHCKA OJIMKa XUOPUTHOT paToOBama
crocoOHoCT 0e30eTHOCHOT MEHAIIMEHTA Ja Ha OPTaHU3allMOHOM HHUBOY CTBOPH
MeMy BEPTUKAJHUX U XOPU30HTATHHUX ofHOCa m3Mel)y cybjekaTa pa3auduTor
craryca, pyHKIHje, HuBoa U oBJaiihema, a Ha ((yHKIIMOHATHOM IIJIaHy J1a HHTE-
I'PUIIE BBUXOBO JICJIOBAE Y jJEIMHCTBEHY aKTUBHOCT MOBOJIOM oJipel)eHOr 1uJba.
YcIoB ycnenrHe WHTETpalfyje IpeacTaBibajy IPaBHA U TONUTHYKH aKTH Ha OCHO-
BY KOjHX CE€ CBU PECYPCH HAIlMOHAIIHE MONM y OPraHU3aIMOHOM U (PyHKITMOHATI-
HOM CMUCITY TIOBE3Y]jy y JeMUHCTBEHY CTPYKTYpY. OBOM CTPYKTYpPOM yIpaBiba
ce ca HajBHIIET MOJUTHIKOT M 0€30¢THOCHOT HUBOA, IIPH YeMY C€ HHTETpaIlyja,
KOOpJIMHAIIMja ¥ KOHTPOJIa 00aBJbaka MOCIIOBA, Y 3aBUCHOCTH O] FbUXOBE KOH-
KpeTHOCTH, 00e30elyje nenoBameM HIKMX HUBOA MEHAIIMEHTA.

HcrpakuBame je mMalio 3a IHUJb JIa ITyTeM HAYJHOT OIThca U 00jalmbenha
OCHOBHUX TI0jMOBa IIPEIMETa UCTPAKUBAKa YTBPIU YCIOB OCTBAPUBAHKka Opra-
HU3aUOHOT U (PyHKIIMOHATHOT jeJUHCTBA eJIEMEHATa U J]a 3BPILHU Ki1acu(prKa-
[IAjy MEHAIepCKUX HUBOA y3 OIKC IOCIOBA M OJJHOCA HAa CBAKOM HUBOY. Panm
noOujama OAroBOpa Ha MPOOJIEeMCKa MMUTamba HAYYHHM METO/laMa U3BpIICHA je
aHaJln3a cajipkaja HayYHHX PajioBa Y Be3W MpeMEeTa HCTPaKUBamba, 3aTHM IIpaB-
HUX U MOTUTHUKUX akata CAJ| v BOjJHHX MpUpyIHHKA MHHUCTApPCTBA Ol0OpaHe
CAl u3 paznora mro 6e30emnocHu meHaniMeHT CA J] mpencraBiba Moryhu Mopen
MEHalIMEHTa Yy XUOpUIHOM paToBamy. HakoH Tora M3BplIeHa je KoMIapaiuja
pe3yiaTaTta aHaimu3e canapikaja, 1a Ou Ha Kpajy JeAyKITHNjoM W WHIYKITHjoM OWITH
M3BEJICHU 3aKJbYYIlM KOjiMa je IOTBpleHa oIa3Ha XUIoTe3a.

2. TEOPMJCKO OAPEBEKE ITPEJIMETA NCTPAXXKIMBABA

MeHayMeHT M1 HUBOM MeHalIMeHTa: TepMuH ,,MEHAIMEHT"* Ka0 aHJIUIU-
3aM KOPEH peyr UMa y JIATHHCKO] PEYH ,,manus® [ITo 3Ha4H ,,pyKa“.! Y eHrieckom
JE3WKY TJIarof ,,manage‘‘ 3Ha4H ,,yIpaBJbaTH W KOHTPOJIHCATH ITOCA0, OJICIHEHHE
U JbyJIe, ONIPEMY M HOBAI[ > ¥ KOPUCTH CE YTIIABHOM y KOPIIOPATHBHOM CEKTOPY>
Kao OIIITHU T0jaM KOJUM CE€ O3HA4aBa yIpaBJbambe U PyKOBOhEHE MOCIOBUMA,

JbyZIMa ¥ CPeJICTBIMA HE3aBHUCHO OJT HUBOA. Y jJaBHOM CEKTOPY KOPHCTH CE€ TEPMUH

! Oxford English Dictionary, Oxford University Press, 2006.

2 Longman Dictionary (LdofCE).

3 Unak, y CAJT ,,MeHanep* mosxke 6utu u nuie koje Cenar CAJl uMeHyje 1a pacnpaBu HEKO
nuTame ca oxrosapajyhum onbopom Ipencrasunuxor goma (Bua. Oxford English Dictionary).
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»Lgoverning*“ xao ,,Moh UM TIpaBo Ja ce BPIIW KOHTPOJIa OpraHu3aIlnje, Jp’KaBe
U ¢ unu cuHOHMM ,,ruling” mto y mpeBoay 3Hauu Biajgatu. Kommapanujom
cazip>kaja oBa TpU TEPMHHA YTBPHEHO je 1a ce CaIpKUHCKH PaIn O UCTO] BPCTH
JEeTaTHOCTH, aJl y pa3IMdUTUM 00JlacTUMa M JIa Y CKJIay ca JOMUHAHTHUM CXBa-
TameM> 00yxBarajy: 1) mianuparme, 2) oprann3oBambe, 3) Boheme 1 4) KOHTPOITY.

VY cpIicKOM je3uKy KOpPHCTE Ce M TEPMHUHH ,,yIIPaBJbaTH " U ,,pyKOBOIUTH
IIpH YeMY je ,,IT0jaM yIIpaBJbamba OJIM3aK IM0jMy CTPATETHjCKOT MEHAIMEHTA, TOK
je mojaM pykoBoh)ema 0Jin3aK MMojMy M3BPIIHOT MIJIH ONEPATUBHOT MEHAIMEHTA.
Moske ce yommTeHuje pehu ga Cy CTpaTerwjCcKu W U3BPITHA MEHAIMEHT, YIIpa-
BJbalb€ M PYKOBOEH:-E, TOJMOBH HCTOT CaapiKaja, ajlh Pa3InduTor OpraHu3alu-
OHOT HHB0A.“® 113 0BOT'a, M3BEMIEH j€ 3aKJbYYaK Ja je TEpMUH ,,MEHAUMEHT* KOpH-
CTaH 3a yjelHauaBambe TEPMUHOJIOTH]jE, a /1a C€ pa3BpPCTaBambeM Ha HUBOE 100uja
MoTpeOHa MPEIU3HOCT Yy TIOTJIey CI0KEHOCTH H OMIITOCTH Olpel)eHrX ToCIoBa.
VY teopuju nocToju noaena Ha: 1) crparterujcku, 2) koopauHupajyhu u 3) onepa-
THUBHU MCHAIIMEHTA’, HAKO Y 3aBUCHOCTH OJ] CUTYAI[Hje U OTpeOe y MPaKCH MOXKE
nohu o oxcrynama.®

IMojam, caap:kaj m HOCUJIAIl XUOPUIHOT paToBama: TepMUH ,, XHOPUIHO
paToBame™ HACTAO je Ka0 TePMUH KOjHM je O3HAYaBaH jeIMHCTBEH HAYMH O0pOe’
KOjH C€ CacTOju y KOMOMHOBAHOM M CHHEPTH]CKOM JCITOBArbY KOHBEHITMOHATHUX
¥ CIELHjalTHUX CHAara Ha KCTOM NOJAPYY]jy Ay peain3anuje jeANHCTBEHOT IHJba.
N3a3oBu ca kojuMa cy Ouje cyodeHe oKymnaInone cuare y Asranucrtany (2001),
Hpaky (2003) u JInuGany (2006) HaBene cy MOJIUTHYKE, BOJHE U HAYYHE KPYTOBE
Jia TIPOIITUPE CapXKaj, T 1a TEPMUHOM ,, XHUOPHIHO paTOBarhe™ 03Ha4e aKTHBHOCTH
HEJP)KaBHUX OpraHa Koju CaMOCTaJTHO UJIM Y CHHEPTHjH ca TI0jeANHUM AprKaBama
Mpeay3nMajy HEeKOHBEHIIMOHATHE MeToIe 6opoe.

Pycka ankecuja Kpuma, jauame Kune u mpobiem HykJeapHOT porpama
Wpana nonpuneny cy Aa ce XHOPHUIHO paTOBame MOYHE caryielaBaTy Kao MOJTH-
THUYKa CTpaTeruja 1esioBama IpiKaBa Koja ,,lIoapa3yMeBa KOMOMHAIM]Y BOJHUX U
HEBOJHUX, HACHJTHUX W HEHACHJITHUX Mepa U aKTUBHOCTH Y CBUM 00JIacTUMA JIPY-
LITBEHOT JKMBOTA O CTPaHEe APXKaBe W/UIU HEAPKABHUX aKTepa Ha MPUKPUBEH
W/WJIF OTBOPEH HAYMH, a KOje Cy KOMOMHOBaHE TaKo J1a KPO3 CHHEPTHjCKO U CHH-

4 Bup. LdofCE.

> Bua. O6pan Cresanosuh, Jby6omup Crajuh, besbegnocnu menaymeniu, lpasuu axyii-
tet y HoBom Cany, Hosu Can 2015, 43 u 59.

© O6pax Creanosuh, besbegrnochu menaymeniu, KpuMAHAITUCTHIKO-TIONUIIH]CKH YHABEP-
3utert, beorpan 2019, 81.

7 0. CreBanosuh, 2019, 91.

8V 3akoHy 0 MOTHIIHjH TOCTOjH MOeNa Ha pyKoBozeha pagHa MecTa CTPaTenkor, BHCOKOT,
Cpeamer U onepaTuBHOT HUBOA. Bua. 3akon o monmuuwuju, Ca. inachux PC, 6p. 6/2016, 24/2018 u
87/2018, un. 147-148.

? Robert G. Walker, Spec Fi: The United States Marines Corps and Special Operations,
Master’s Thesis, Monterey, CA, Naval Post Graduate School, December 1998, 4-5.
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XPOHU30BAHO JIEJOBAbE OCTBAPE 3ajeAHMYKHU MONMUTHUKH 11nJb. 10 TIpomene y
caapXajy HUCY yTULAJe Ha TO Ja IPETXOAHA CXBaTamka XHOPHUIHOT paToBamba
HecTaHy, 300T Jera ,,XHOpHUIHO PaTOBAE MOKEe ONTH CXBaheHO Y yKeM U ITHPEM
cemuciy.“ !

CTpyKTypy KOja BOIH XHOPHUIHO pATOBAE UHHE P KaBHU OPTaHHU U CyPO-
rar cHare Kao XeTeporeHa rpyma Heip>kaBHUX cyOjexara (moOyHheHU I, TePUIILIH,
TEPOPUCTH, KpUMHIHATHE TPYTIe, MEIHjH, TIOJTUTHUKE TTApTHje, APy Kerma rpaha-
Ha, UICTAaKHYTH MOjeANHALIN U JIp) KOjy 0e30€1HOCHN MEHAIMEHT UHTETPHILE Yy
,,JICTIEHTPAIM30BaHy MPEXKY cyOjekara™ Kojy YnHe Cy0jeKTH ,,pa3 THIUuTOT CTa-
Tyca, pyHKIIHje U HUBOA U KOjJOM CE YIpaBJba U3 jeMHOT LeHTpa. 12

3. MEHAIIMEHT ¥V XUBPUJTHOM PATOBABY

CBH eJIeMEeHTH CTPYKTYpE Koja BOJIU XUOPHTHO paToBame MOTy OUTH I0fie-
JbHHU Ha cy0Ojexine ca yipasasaukum ogirawherbuma KOju YuHe 6e30egHOCHU Me-
HayMeHI ¥ KOJU C€ Pa3BpPCTaBajy 1o HUBOMMA U U38PU/UOYe YUJU j& UCKIBY UUBH
3a7laTak cpoBol)ere KOHKPETHHX MOCIIOBa U 3a1aTaka. CTpaTerujcku HUBO Me-
HAIIMEHTA YMHE HAJBUIIU TPEACTABHUIIU MOJUTUYKE BJIIACTH KOJU KPEUPajy U I0-
CTaBJbA]y ,,AYTOPOYAH U TEKHUIIHH ITPaBaLl KIbY YHUX OPTraHU3aI[OHNX aKTHBHO-
CTH Ha OCHOBY NpeBrlarba MPeTHU, PU3HKa U OMTACHOCTH, TPUIIKKA U maHcu. 13
Ha crparerujckom HEBOY onpelyjy ce InJbeBH XUOPHITHOT paToBamka, aKTHBHO-
CTU ¥ TJIABHU HOCHOIIM aKTHUBHOCTH, (ha3e U BapujaHTE XHOPUIHOT PaTOBamba,
OpraHH3alMOHA CTPYKTYpa, JIaHAIl KOMaHJoBama, puHaHcHje u np. M3 oBora
JlaJbe clien Jia ce opehuBame cy0jekaTa KOjU YMHE CTPATETMjCKU MEHAIMEHT
BpIIH cIipaM oBJjamherma Koje MMojeITuHU APKaBHU OPTaHd UMajy Y KOHKPETHOM
MOJUTHYKOM U MPaBHOM MopeTKy. OHM Cy BpXOBHA HHCTAHLIA KOja MIPOjeKTyje 1
opranusyje 0e30eHOCHY MOJIUTHKY.

Koopnunupajyhu HUBO, KOjU 110 IOTPEOH MOKE OUTH MOJIC/bEH HA BUIIU U
CpenbH, YHHE HAjBUIIM HOCHOLIM M3BPIIHE BIACTH, aJlk Ca/la Ka0 PyKOBOAHOLN
CBOjUX pecopa (MUHUCTPH, IUPEKTOPH CITy)OU 6e30e1HOCTH, CAaMOCTaTHUX BJIa-
JMIVMHUX areHIINja U CJI.) 32 YHjU PaJl OJroBapajy CTpaTerujckoM MeHatMeHTy. Ha
KoopauHupajyheM HUBOY yTBplyjy ce cTpaTeruje 3a AejoBambe y M0jeInNHAYHIM
pecoprMa, BPIIHU ce KOOpAMHAIM]ja n3Mely BUIINX U HIDKUX HUBOA MCHAIIMEHTA,
00e30elyje jeTuHCTBO pajia IeJIOKYITHOT pecopa, Hapehyje ce nmpeny3uMame o1-

10 Bagan Mupkosuh, Mogeau excitnoamayuje wepopuzma y cépxy Xubpughol paiiosarsa
u motyhu fipuciuyii y cylipoiiciiassary — TOKTOpcKa qucepranuja, [Ipasau dakynrer y HoBom
Cany, Hoeu Can 2021, 22.

' B. Mupkosuhi, 2021, 22.

12 B. Mupkosuh, 2021, 71.

130. Creanosuh, 2019, 368.
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peheHux pajmu, BpIIK ce KOHTPOIIa U HAJ30p HaJl PaJIOM HIDKHX OpraHu3aIfo-
HUX jJeIUHUIA, 1]y MUIIJbCHHA U CABETH BUIIEM HUBOY, MOJHOCE U3BEIITAjH O
pany u ap. Ha onepaTUBHOM HHBOY MEHAIMEHTa TIOCJIOBH CYy KOHKPETHH, jaCHU
u npenusnn. OBAe ce IIaHUPajy, OpTaHu3y]jy, U3BPINaBajy U KOHTPOIUIITY OHHU
MOCJIOBH ¥ 33J1all KOjHMa C€ HEMOCPETHO OCTBAPY]jy IUJbEBH YTBPhEHU HA CTpa-
TErHjCKOM HUBOY U Y TOM CMHUCITY TUPEKTHO C€ PyKOBOJIU M3BPLIMOIMMA HA Te-
peHy (COTICTBEHE U CYypOTaT CHATe), BPITH KOOPIWHAIIH]a ca IPYTHM JIeMEHTIMA
OIEPATHBHOT MEHAIIMEHTA U MU3BEIITABAjY BUIIM HUBOW MEHAIIMCHTA.

3.1. Crparernjckn meHauMeHT CAJl y XHOpHIHOM paTOBamy

HW3BpiHa BiacT u ()yHKIIMja BpXOBHOT KOMaH/IaHTa OPY)KaHHX CHAra yCTaB-
Ha cy oBnamrhema npeaceannka CA (4. TIpeaceIHUK JOHOCH CTPATErUjy HALIHO-
Hanne 6e30ennoctr (CHB) Kao HajBHIIM MOJUTHYKO-0€30€IHOCHH aKT KOjUM
yTBphyje ommre CMEpHHUIIE Ha IJIaHy 3alITUTE YCTaBOM MPOKJIAMOBaHHX IIUJbE-
Ba 1 BpegHocTH. Y akTyenHoj CHbB numie na caBpeMeHe reornoinTHIKe OKOIHO-
cTi Hamehy ,,HOBO | IIIUpE CXBaTamke HalMOHAIHE 0e30emHoCTH !¢ Koje 3axTeBa
,kopuiheme 1 HHTErpannjy CBUX pecypca HallMOHaJIHE MONU 1 UBPCTY Capamby
ca CaBe3HHULUMa 1 TapTHEpUMa™ OJHOCHO XMOPHIHO PATOBAHE Y IIUPEM CMHCIY.

Wurerpanuja cBux pecypca HanmoHnaigHe Mmohu Bpiu ce npexo CaBera 3a
HaruoHaHy 6e30eqHocT (y majbem Tekcty: Caser)!’, Koju MMa moceGHe KOMH-
TeTe 3a 00aBeIlTajHy JIeNaTHOCT U 00pOy MPOTHUB TPAHCHALMOHAIHUX O0IHKA
yrpokaBame, a 0uiio je npeasulheHo u hopmupame Oa00pa 3a CykoO HUCKOT
uHTensuteTa.'® CaBet uma Qynkiujy mrada [IpenceqHuka Koju Kao JTMHUJCKH
MEHalep ynpaBiba XUOpHIHUM paToBameM. CtanHu cactaB CaBeTta ojipakaBa
BU3HWjy HaIlMOHaJIHE 0€30eIHOCTH CBaKe aIMUHUCTpAIUje, a THME U TJIaBHE HO-
cuone XHOPUIHOT paToBama.

VropeaHoMm aHaau30M 4iancTBa!® yTBpHEHO je a Cy CTaaHU YIAHOBH YBEK
Ounu, mopen mpeAceAHUKA U MOTIPEACCIHUKA, MUHUCTAP CIMOJFHUX MOCIOBA
(Secretary of State — SoS) u onOpane (Secretary of Defense — SoD), 3anoBexHuK
3npyxeHor mrada aMepuyKe BOjcKe Kao BOJHU CaBETHHK U MpBo, qupekrop CIA, a
notom nupekTop Obasemrajue 3ajenuuiie (Director of National Intelligence — DNI)

4 Bug. The Constitution of the United States, Article II, Section 1,2, 3 u 4.

15 Bua. National Securty Strategy of the United States, 2017.

16 Interim National Security Strategic Guidance, The White House, March 2021, Introduction.

17 National Security Act 1947 (NSA 1947), Sec. 101 oxrocHo US Code, Title 50 War and
National Defense, Chapter 15 National Security, §402.

18 US Code, Title 50 War and National Defense, Chapter 44 National Security, Sec. 3021 —
National Security Council.

19 Bun. Congressional Research Service (CRS), The National Security Council: Background
and Issues for Congress https./sgp.fas.org/crs/natsec/R44828.pdf, 22.3.2022.
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Kao CaBeTHHUK 3a 00aBemTajae mociose. Bpemenom, ctamuo Mecto y CaBeTy 1mo-
YHIbY 3ay3MMaTH MUHUCTPH (PMHAHCH]jA U €HePreTHKE, 3aTUM CaBETHHUIIH 32 €KO-
HOMCKa MTATama U HallMoOHATHY 0e30emHocCT, med kaduueta [Ipenceqnuka, mpen-
craBHuk CAJ] y OYH, nonoso nupexrop CIA, MuHHCTap npaBae U MUHUCTAp
oTtarfonHcke 6e3bemnocTr. Y aktyenHoMm CaBery, IO TIPBU MYyT, CTAITHO MECTO
umajy ynpaBHUK Arenuuje 3a mel)ynapoauu paszsoj (USAID-a) u nupexrop Kan-
eslapyje 3a HayKy U TEXHOIOTHjy2C.

3.2. MenaumeHT CTejT AeMapTMEHTA Y XUOPHIHOM PATOBaILY

TpaauoHaTHE HOCHUITAIL TUTIIIOMATCKe aKTHBHOCTH je JpkaBHM cexpeTap
(Secretary of State — SoS)?! koju 3ajeqro ca ynpasaukom USAID yTBphyje 3ajen-
HHuKy crparerujy?2. Crejr nemaprment (Department of State — DoS) Boau 3Ba-
HUYHY CHOJbHY MOJUTHKY KOja y CABPEMEHHM OKOJHOCTHMA YKJbydyje jaBHY
TIUTIOMATH]y U CTPATENTKY KOMYHHUKAITH]y ¥ KOjOM C€ HACTOJH OCTBAPHUTH yTHIIA]
Ha YHYTpAIIibY U CIIOJbHY MOJIMTUKY?® APYTUX JApsKaBa, caBe3a i MehyHapo-
HHUX opraHu3airja. SoS je THHUjCKH MEHaIIep KOji CIIPOBOIN 3ajeTHUYKHN CTpa-
temku nad 1 CHB y obnactu cniosbhe nonutuke. Ha rmobanxnom nnany DoS
JeNyje TIPEKO perruoHaIHuX Oupoa’* Koju BpIe KOOPAWHALIM]Y W HAA30p HaJ
ambacaaMa 1 0pKaBajy OAHOCE ca perMOHAIHUM Mel)yHapOoIHUM OpraHu3alu-
jaMma B 'y TOM CMHCTTY YHHE CPeIhi HUBO KOOpAWHUpajyher MeHaIMEHTA.

[loceban acneKkT aMepruyKke AUIIOMATHje MPECTaBJba CTaJIHA MUCH]ja IIPH
OVYH? kojoM pyKoBOAM CIy:KOEHHK y paHTy ambacamopa kora nMmenyje Ilpen-
cenHuk, a notephyje Cenar. On hopmupama MucHje, oHa je Ouiia jeaH o HOCH-
Jlara CroJbHE MOJUTHKE, ali HeKaja kao fgeo DoS, a Hekam kao caMocTallHO
JIp’KaBHO TEJIO YMjU PYKOBOAMIIAL AUPEKTHO oArosapa [Ipencennuky. CtanHo
qJaHCTBO ambacazopa y CaBeTy yka3yje Ha Behu 3Ha4aj OBe MUCH|E U FHETOBY
Behy caMocTalHOCT y OIHOCY Ha SoS.

20 [Tusb Kannenapuje jecte 1a ce MAKCHMHU3UPA KOPUCT O] HAYKE U TEXHOJIOTHje y 00IaCTH
3apaBJiba, 0e30eaHOCTH, HanpeTKa U ¢i1. Bua. cajt Kanuenapuje https://www.whitehouse.gov/ostp/,
23.3.2022.

2l Opranun3zanuja DoS u Haanexuoct SoS ypehena je npema U.S. Code, Title 22, Chapter
38, § 2651a — Organization of Department of State.

22 Bug. Joint Strategic Plan FY 2022-2026. https://www.state.gov/wp-content/uplo-
ads/2022/03/Final-State-USAID-FY-2022-2026-Joint-Strategic-Plan_28MAR2022.pdf, 29.3.2022.

23 Jeman on moryhux mojena aenoBamba CTejT ernapTMeHTa y XuOpUIHOM paToBatby BHIL.
y B. Mupxosuh, 2021. u Jby6omup Crajuh, Bragan Mupxosuh, ,,Hosa yrora trepopusma nanac’,
36opnux pagosa Ipasnoi ¢axyniueiua y Hosom Cagy, 2/2021, Hosu Can 2021.

24 BuporMa pyKoBOJIe IUTIJIOMAaTe Y PaHTy 3aMEeHHKa Ap)KaBHOT cekpeTapa. [lopen pernona-
HUX TIOCTOjU U OMPO 3a MOCIIOBE y Be3U ca MehyHapogaum opranuzanujama. Bua. US Department
of State, Bureaus and Offices, Political Affairs. https.//www.state.gov/bureaus-offices/under-sec-
retary-for-political-affairs/bureau-of-south-and-central-asian-affairs/, 21.6.2019.

25 Cajt mucuje CAJl npu OVH https.://usun.usmission.gov/our-leaders/, 23.3.2022.

498



36o0puuk pagosa [IpasHor paxynrera y HoBom Cany, 2/2022

JaBHa aMIUTOMATHja MPEICTaBIba MHTETPATTHU JICO AMEPHUKE CIIOJHHE TTOJTUTH-
K€ ¥ 3ajeHUYKY je cnpoBoge CTejT nenapTMEeHT, AreHnuja 3a riiodaiHe Meauje
(The United States Agency for Global Media — USAGM)?* u USAID?. SoS je
Iy aH 1a 00e30e1u 1a ce CBe aKTUBHOCTH Ha TUIAHY JaBHE JUILIOMATH]E BPIIE Y
ckiany ca ymytcTBuma [pencennnka u na y koopauaaruju ca USAGM passuje
JIYyTOPOYHY CTpaTerujy Kopuinhema pecypca Ha oBoM miany.”® Ha uuBoy DoS
MTOCTOjU MOMONHWK MUHHCTpa HaJJIC)KAH 32 jaBHY JUIIJIOMATH]y KOJH ITOCTIOBE
ob6aBJba npeko bupoa 3a jaBHe mocioBe? y OKBUPY KOra MOCTOje KaHIeTapHje 3a-
Iy KEeHE 3a U3pany II00aTHe CTpaTeruje 3a KOMYHHUKAIIH]y ca CTPaHOM jaBHOIINY,
32 KOMYHHKAIIU]y ITyTeM JPYIITBEHUX MPEKa, 3a INI00aTHe HHTEPHET I1atdopme
U JIp.

Arennuja 3a rnobanue meauje (The United States Agency for Global Media
— USAGM) Bpmu (y 3aBUCHOCTH O yTJIa IMOCMaTparmka) TICHXOJIOIIKO — MpoTIa-
raHHy JeJaTHOCT OJHOCHO CTPATEIKy KOMYHHKAIIM]y MPEKO Mpeke Meuja’’
n PoHIa 3a 0TBOPEHY TexHonornjy’. I'maBHor usspmHor aupekropa USAGM
umenyje npeaceanuk CA/l, a norsplyje CeHar u OH je Ty>KaH J1a OAHOCH U3Be-
mraje onrosapajyhum komuteTnma u ogbopuma Ipencrasamukor soma’? u Ce-
HaTa U Jia ce ,,peOBHO CaBeTyje M TPaku o1 SOS CMEpHUIE O MUTAkBUMa Of
3HaYaja 3a CIoJpHY moNMuTHUKY .3 Canpikaj u3HeT y MeaujuMa koju unae USAGM
JlaJbe MPEHOCE MEJMjU y CABE3HUUKUM, MMAPTHEPCKUM M 3aBUCHUM JIp)KaBama
nmpehin Tako KOMyHUKAIMOHE KaHajle IMUPoM cBeTa. Hocholm akTHBHOCTH, y
3aBUCHOCTH OJ] Clly4aja U UHTEpeca, MOTY IMOCTaTH M BEJIMKE aMePUYKe KOMIIa-
uuje Facebook (cama Meta), Instagram, Twiter, Google, You Tube u mp. koje myTem
pekiiama, mojp kaBama Uik OJIOKUpama ope)eHnx caupikaja yTudy Ha MpoMo-
Bucame narepeca CAJl. USAGM Ttako onpelyje ToOMHHAHTHE TeME Y MeIHjuMa,
HAYMH Ha KOjU CE O BbMa TOBOPU U MOTPEOHY peakiiujy Ha jnorahaj.

26 CajT Arenuuje 3a riobaine meauje hitps:/www.usagm.gov/who-we-are/, 23.3.2022.

27 Cajt Areniuje 3a MmehyHapoHu pasBoj https.//www.usaid.gov/who-we-are, 23.3.2022.

28 Bun. U.S. Code, Title 22, Chapter 38, § 2732 — Public diplomacy responsibilities of the
Department of State.

29 Bua. bupo 3a jaBHe niociiose https://www.state.gov/bureaus-offices/under-secretary-for-
public-diplomacy-and-public-affairs/bureau-of-global-public-affairs/, 27.3.2022.

30 'mac Amepuxke (Voice of America), Paguo Cno6oaua Espona (Radio Free Europe), Paguno
Cno6onna Asuja (Radio Free Asia), Mpexa 3a emutoBame Ha birickom rctoky (Middle East Bro-
adcasting Networks), Kannenapuja 3a emutoBame ca Kyoe (Office of Cuba Broadcasting).

31 dyukuunja GoHia je OCTBapHBarbe CI0OOJHOT U HEIIEH3Y PHCAHOT HHTEPHETA KOJ! TpeMa
Freedom House nocroji y Kunn, Pycuju, Cesepnoj Kopeju, Kyou, Beneryenn, mupom Binckor
HCTOKa, cpeame Asmje, jyrouctoune Asuje u Manonesunje. Bun. Freedom House, Freedom on the
Net 2018, October 2018. https://freedomhouse.org/sites/default/files/FOTN 2018 Final.pdyf,
30.3.2022.

32 National Defense Authorization Act For Fiscal Year 2017 (NDAA 2017), Public Law
114-328—Dec. 23, 2016, Sec. 310. Broadcast Entities Reporting To Chief Executive Officer.

3 NDAA 2017, Sec. 310b. Role Of The Secretary Of State In Foreign Policy Guidance.
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[ewma 1. lllema CTejT memapTMeHTa IO MEHAIEPCKIM HUBOMMA Y Bol)ewmy
XUOPUIHOT paToBama

Arennuuja 3a mehynaponnu pa3soj (USAID) camocTanHo U/MiIK IPEKo Mpe-
Ke aMEepUUYKHUX HEBJIAJMHUX opraHu3aiuja (anp. HannonanHa 3aayxOnHa 3a
nemokparujy (National Endowement for Democracy — NED)) cipoBoau criosbHY
MOJHUTHKY Y 00J1aCTH jaBHE JUIIJIOMATHje Tako mTo y Buiie ox 100 npxaBa cBeTa
peanusyje mporpame’* KojuMa MoACTHYE Pa3Boj AEMOKPATCKHX HHCTUTYIIH]A,

34Y PenyGuuiu CpOuju TPEHYTHO je aKTYEIIHO BHIIE POjeKaTa Yuja je yKyIHa BPEIHOCT
npeko 70 munuona nosxapa. [Ipema: Uudo 3a Cpowujy https://www.usaid.gov/sr/serbia/newsroom/

fact-sheets, 30.3.2022.
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BIIQJIaBUHY TIpaBa, MHKIY3HUjy U TOJICPAHIIM]H Y IPYIITBY U ciI. thome pykoBoau
YIOpaBHUK areHluje, Yja je Mo3ulfja ojayaHa CTATHUM 4iaHcTBoM y CaBery,
KOjU KOOPIUHUPa 00aBJhamk-eM TIOCIIOBA Y KOHCYIITAIUju ca SoS. KopucHuim momo-
hu cy AprkaBHE OpPraHHu, aju M Cyporar cHare> mpeko Kojux je moryhe peann3sosa-
TH IITUPOK cIIeKTap (CyOBep3uBHNX) akTUBHOCTH KojuMa CA /| u leHr HHTepecH
OMBajy IPOMOBHCAHU U 3aCTyNaH! y IpkaBu fomahuny. CBH eJIeMEHTH CyporaT
cHara KOHTHHYHPAHO 00aBJhajy ACIATHOCT M Y 3aBUCHOCTH O] BPCTE aorahaja u
CBOjUX MOTYhHOCTH €KCIIOATHINY KOHKpeTaH jaorahaj Tako Aa OHO IITO pajie u
rOBOpE OJpakaBa CTABOBE aMEpPHUKE CIIOJbHE B 0e30€HOCHE TIOJINTHKE.

OmneparuBHu HUBO MeHaIMeHTa y CTejT IenapTMEHTY YWHE AUIIIOMATCKe
MHcHje y ojennHagdHuM apkaBama (County Team — CT) xoje mMajy yIiory mira-
0a KojuM pyKOBOAM 1Ied AUIIIOMATCKE MUCHje Kao JTuHUjcku MeHayep. [lled
TMATITIOMATCKe MHUCH]je oAToBOpaH je [IpencenHuky 3a pykoBoheme, KoopauHaInjy
Y HAJ30p HaJ aKTUBHOCTHUMA aMEPUUKE BIIAJIC WIIH BCHUX arcHIMja v MpUIa-
HHKa y apxkaBu goMahunry guniaomarcke mucuje. CT je ,,KoopauHAIINOHO U HAI-
30opHO Teno CA /] koje ce Hana3u y Ap;KaBH y KOjoj ce CIIPOBOAM ONEepalnnja, Kojum
PYKOBOIH TIIe) aMepHUUKe TUTLIOMATCKe MUCH]e (0OMIHO aMepuIKH ambacanop)
1 KOj€ je cacTaBJbEHO OJ1 BUILIUX MPEACTABHUKA CBUX aMEPUUKUX MUHUCTAPCTBA
1 areHiuja’®, y ckimaay ca MulLbemeM mmeda aumaomarcke mucuje. >’ CT obje-
JUbaBa CBE €JIEMEHTE U3BPLIHE BIACTH Y HHOCTPAHCTBY YKJby4yjyhu u 0co0ibe
DoD xoje Huje moapeheHo KOMaHIAHTY BOjHE O0IaCTH.

Ha memu 1. npukasanu cy Mmenayepcku HuBou CTejT qenapTMeHTa y Bole-
Y XHOPUTHOT paToBama.

3.3. MeHauMeHT MUHHCTAPCTBA 00paHe Y XHOPHIHOM PaTOBAIbLY

MunuctapcTBo onopane (Department of Defense — DoD) onrosopHo je 3a
cripoBol)ere KOHBEHI[HOHATHHUX | CIEIHjaIHUX BOJHUX MHCHja HIMPOM cBeTa’®
1 FbMeE Kao JIMHHU]CKH MeHaep pykoBoau SoD koju yTBphyje cTparerujy omopame®.
SoD umenyje [Ipencennuk, a norephyje Cenar. Y DoD nocroje nBe Bpcte opra-
HHU3aIUOHUX eJIEMeHaTa, TJIe JeHN UMajy 3aJaTak aa mpumpeme (OpraHusyjy,
o0yue, yBex0ajy U 1p.) opyKaHe CHAre 3a olnepaTuBHY yHoTpeoy, JOK APYTH
€JIEMEHTH M3BpINaBajy BojHe MucHje. OpraHu3anmnoHa IejnHa Koja uMa (yHKITH-
jy mrraba SoD jecte 3apyxenu mtab opyxkanux caara CAJI* koju casetyje,

35 Opranusanujy cyporat cHara uau y: FM 3-05.130, 1-2:1-4.

36 Bun. Shawn Dorman, The Embassy and the Country Team y Inside a U.S. Embassy — Di-
plomacy at Work, Foreign Service Books, Washington DC 2010, 69.

37 Special Forces Operation FM 3-18, 2014, 5-1.

3 Opranusanuja u nociosu DoD ypehenu cy U.S. Code, Title 10, Chapter 2 — Department
of Defense, a HagnesxxaocT SoD Buz. U.S. Code, Title 10, Chapter 2, §113. Secretary of Defense.

3 Buau National Defence Strategy 2018.

40 Hema ornepaTHBHY HaUIC)KHOCT HaJl jeAMHUIIMMA HA TEPCHY.
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IJIAaHUpPa, yCMepaBa, MHTETPHIIE U TNIAHNPa MEpe KOjuMa ce OCTBapyje jeauH-
CTBEHO JICJIOBAhE OPYKAHUX CHAra W IeJIOr MUHHCTapCcTBa oopane*!, a y3 To
BPIIH KOHTPOJIY U 10 TIOTPEOH KOOpAUHAIIH]Y 3ApYKEHUX O0pOeHUX KoMaH1u*?
u IToceGuux 60pbOernx KoMauau*®. V tom cmuciay SoD u 3apysxeHu mrab opy-
kanux cHara CAJl npencraBibajy BUIIY KOOPAWHUPajyhn HUBO MEHAIMEHTA.

Ha yeny 3npyxeHor mraa je 3anoBeJHUK KOjH je caBeTHUK [Ipeacennuky
u MuHHCTPY onbOpane y CaBeTy n CaBeTy 3a oTaifonHcky 0e30exHocT. OH JOHO-
cH cTparerujy 3a ynorpedy opyxanux caara CAJI* koja npezacrasba KOHKpe-
TH3anujy crpareruje onopane. CekpeTapu HaJICKHH 32 MMOCIOBE CBAKOT BHJIA
BOjCKe KOJW YWHE 3APYKEHHU IITad, Takohe MOory OUTH TO3BaHH Ka0 CaBETHHUITH
U naBatu Munbewe [Ipenceanuky u SoD u oHu yTBphyjy cTpareruje koje ce
OJTHOCE Ha FHbUXOBE JUHU]C paja. 3amoBeJHUK 3APYKEHOT mTada OAroBopaH je
SoD, noxk cy unanoBu llITaba onTOBOpHH 3aTIOBETHUKY.

OrneparuBHa ynoTpeda opy»KaHUX CHara y Ha/UIS)KHOCTH je KOMaHAaHTa 31py-
JKeHe KomaHnze 3a BojHy obmnact (Geographical Combatant Command — GCC) kome
Hapehyje [Ipencenauk mpeko SoD. Komangantu GCC cy THHU|CKH MEHALIEPH U
MIPUIIAJIAjy CPeIbeM KoopauHupajyheM HUBoy MeHaMeHTa. OHU ce cTapajy Ja ce
CBH BOJHU ¥ [IUBUJTHHU TIOCJIOBH Y FBIXOBO] 00JIaCTH OJIBHjajy Y CKJIa]ly Ca CTPaTEIIKH
moctaBjbeHUM ITJbeBuMa. Kama [Ipencenank i SoD ogoOpe BojHY HHTEpBEH-
uujy, komanaant GCC y 4ujoj ce 00JIaCTH MHTEPBEHIINja CIIPOBOJIH, /Ty KaH je 1a
npeay3Me Mepe ¥ aKTUBHOCTH Ha OPraHU3aluji U KOOPIUHALU]H AKTUBHOCTH Ca
AKTUBHOCTHMA KOAIUIIMOHUX TIAPTHEPA U IPYTUX BIAJMHUX arcHIMja Ha TePEeHY.

CacraBHH JIc0 XMOPHUTHOT PaTOBamka MPEACTAaBIbajy CIICIUjaTHE OmepaIuje
u cajoep paToBame. [IpunpeMa opy»,aHHUX CHAra 3a OBE MUCH]E Y HAJJICKHOCTH
je nBe mocebHe omHOocHO (yHKIMoHaTHe komane (U.S. Special Operation Com-
mand — USSOCOM u U.S. Cyber Command — USCCOM). Komanny 3a creru-
janue onepauuje (USSOCOM) unHe eneMeHTH CIIeLjalHuX CHAra 3a CBaKu BUJ
BOjCKE W HAJJICKHA je 32 00yKY, OPraHN30Bambe, JIOTUCTHKY U IPyTe OpraHu3a-
[IMOHE aKTUBHOCTH 3a MOTPeOe aHTra)KOBama CICIHjaTHUX CHAara. 3a nmorpeoe
orepaTuBHE yNoTpeOe Ha TEPEHY Y CBaKOj BOjHOj o0sacTu oopasyjy ce Komanme
CIIeIMjaTHIX cHara 3a oapeheny obmact menoBama (Theater Special Operations
Command — TSOC)®. Komanmaut TSOC je GpyHKIIMOHAIHU MEHALIEP jep PYKO-
BOJIY CBMM CJICMEHTHMA CIICIMjaTHUX CHAra Koje ce Hajla3e y 00JIacTH HaJl KOjoM
OH UMa KOHTPOIY 1 3ajenHo ca komaHmanToM GCC mianupa, pyKoBOIH U U3BOIH
CrienujaiHe 3a1aTKe,*® 0K My je y TOKY n3Bohera BOjHUX OIepaliyja, HEMOCPEIHO

41 Bux. U.S. Code, Title 10 — Armed Forces, Section 151.

42 Koman[e 3py»KeHHX CHara oCHOBaHe 3a oipeljeno reorpadcko moapyje.

4 Komanie popmupane 3a cajoep paroBame, ClielujaiHe onepalmje, TPAHCIOPT CHAra 1
CBEMHPCKE CHare.

4 Buau National Military Strategy 2018.

4 USSOCOM, Fact Book 2019, USSOCOM Office of Communication, 2019, 44-45.

46 Special Forces Operation FM 3-18, 2014, 5-3.
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noapehen. Y ucTo BpeMe CBe IpyTe BIaIHHE areHITHje KOje CIIPOBOAE aKTUBHOCTH
y T0j obnactu ayxHe cy aa npexo CT yckiaje cBoje aenoBame ca TSOC.4

Komanmy 3a caj6ep paroBame (U.S. Cyber Command)*® unte koMaHze Koje
CIIy’Ke Kao MOAPIIKA 32 CBaKM BUJ amepruke Bojcke. OcHoBHa HameHa USCCOM
jecte ma 06e30enu HECMETaHO JCIIOBAE CBUX eleMeHara opykaHux cHara CA ]
y cajoep mpocTopy paau eduxacHujer Bplieka 3agaTaka Ha TepeHy, Bohema
SJIEKTPOHCKUX, MHPOPMAIIMOHHUX U cajoep omepaliija, 3alTHTe KPUTHIHE HH-
¢dpactpykrype DoD u oHemoryhaBame HCTOT TaKBOT JIeI0Baba HelpHjaTesba y
cajoep mpocropy. Crertupuaroct USCCOM je y HaunHY pykoBohema. Mako ce
panu o moceOHOj KOMaHAH, BoMe pykoBonu aupektop NSA, anu kao med Llen-
Tpaiae 6e30enHocHe cimyxoe (Central Security Service — CSS). CSS dopmanao
npencrasiba Aeo DoD koju je 3amyxeH 3a koopaunanujy uzmehy DoD u NSA y
BE3W MPHUKYILJbarha €JIEKTPOHCKUX M JUTHUTATHUX CUTHAja U KpurnroBama (SI-
GINT), a pakruuku cy CSS u NSA unrerpucanu y jeany ueanny*. Onepatus-
HOM ymoTpeboMm cajoep caara komauayje komanganT GCC° Ha gujoj TepuTopu-
JjU ce u3BoJIe cajoep omneparuje.

Ha onepatnBHOM HUBOY hopmupajy ce 3npyxkere 6opoene rpyme (Joint Task
Force, y nasbem tekcry: JTF)’! koje ce cactoje o/ CBHX BUI0Ba BOjCKE paH pe-
aliM3aIyje KOHKPETHOT 33/1aTKa KOHBEHIITMOHAIHAM CHaraMa M TpH BpCTe TpyTa
KOje BpIIE CrelrjaHe onepanrje: 3apyKeHa onepaTuBHa Ipyma 3a crennjaite
onepamnwuje (Joint Special Operations Task Force, y nassem texcty: JSOTF), Omne-
paTuBHa rpymna 3a cnenujaine onepanuje (Special Operations Task Force, y namem
tekcty: SOTF) u Yranpehena oneparusna rpymna (Advanced Operational Base,
y najbeM Tekcty: AOB). CBaka komanaa y okBupy USCCOM Bpuu nociose
MIPEKO CBOjUX OpraHu3auonnx jequnumna. Y okBupy Fleet Cyber Command mo-
cToju ,,Jlecera hioTa“ koja BpILIM ONEpaTHBHY KOHTPOILY JOAEJHEHUX TOMOPCKUX
cHara pajau KOOpAWHAIM]e ca APYTHM TTOMOPCKHIM, KOATUITHOHUM U 33j€THIYKHM
ONepaTUBHUM CHaraMa Kaxko OM M3BpILWJIA IYH CIIEKTap cajoep, eNeKTPOHCKOT 1
WH()OPMAITHOHOT paTOBamkA.

VY pykoBohemwy XHOpUIHUM PaTOBAKHEM Y YIKEM CMHUCIY TIOCTOje TPU MOJe-
na>? pykosohema: Mozen | mpuMersyje ce y CHTyaIlju Kajia CIel[djalHe CHare
y IyHOM KalaluTeTy YYECTBY]Y y PaTHUM orepalyjaMa y Koje Cy YKJbYUeHU CBU

4TFM 3-18, 2014, 5-5.

48 Komana 3a nemaaujy (Army Cyber Command), Komania 3a MOpHapHILy, CBEMUPCKE U
nykieape cHare (Fleet Cyber Command/Tenth Fleet), Komana 3a Bazgyxomnoscrso (Sixteenth
Air Force (Air Forces Cyber)) u Komanna 3a mapunne (Marine Corps Forces Cyberspace Com-
mand). Bun. cajr U.S. Cyber Command https://www.cybercom.mil/Components/, 30.3.2022.

49 GAO-17-512 Defense Cybersecurity, 1.

S0NDAA 2017, Section 923 — Stablishment Of Unified Combatant Command For Cyber
Operations, 167b, (d) Command of Activity or Mission.

STEM 3-18, 2014, 5-8.

S2FM 3-18, 2014, 5-7.
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BHJIOBH aMEPHUUKUX OPYKaHUX cHara. Mofen 2 mpuMemyje ce y CHTyaIiju Kajaa
Cce JIeJIOBame CIICIUjaIHUX CHAra OJIBHja BaH BOJHUX orepanuja. KomannaHT cre-
[IHjaTHAX CHATa OCTBapyje MMPEKTaH KOHTAKT ca OpraHuMa JpkaBe y K0joj je
aHraxoBaH, kao U ca CT u oBnamheH je 1a caMOCTaIHO OMJIydyje O OONHKY H
WHTEH3UTETY capajiibe ca lbuMa. KoMaHJaHT criennjaTHIX cHAara Mopa Jia BOIH
padyHa o0 TOME Jia Cy Jp>KaBHU OPTaHH 3eMJbe Yy K0joj je anraxoBaH u CT 3auH-
TEpEeCOBAaHM J]a TAKBA aKTUBHOCT OyJie MHANPEKTHA U HEBUJbUBa. Monen 3 Haj-
MamH je y 00uMy 1 nHTeH3uTeTy. [IpuMemyje ce y cutyanujama Kaaa ce norpe-
0a 3a aHTa)XKOBAmEM jaBJha IMIEPUOJUYHO U Y MameM o0nMy. He3aBucHO o Moje-
JIa CIICIMjaJIHE CHAre MTPEKO WIAHCTBA Y KOMaHIM Cyporat cHara Mory ja o0yda-
Bajy, OpraHu3yjy, yCMEpaBajy ¥ KOHTPOJIHUIIY TEPOPUCTHUIKE, TEPUIICKE U ITOOY-
IbCHUYKE IPYIIC U PEryIapHe BOjHE CHAre Jpyre Ap:KaBe™ .

3.4. MenagmenT MuHHcTApCTBA GUHAHCHja Y XHOPHIHOM PaTOBAKY

Munuctapcrso ¢punancuja CAl (Department of Treasury — DoT) uma ,,kpu-
THYHY B JAJIEKOCSKHY yJory y yHanpehemy Harmonamae 6e30€THOCTH TaKo IITO
YBOIM CaHKIIMje HocHouMa yrpoxkaBamwa CA /] (inunMma, np:xaBaMa u OpraHu-
3arjamMa ca JJucTa koje yrephyje CTejT nenapT™MeHT), HACHTUDHUKY]e U TPeay3H-
Ma Mepe NPoTHUB (PMHAHCH]CKE CTAOMIIHOCTH CIIOJFHUX HOCHJIAIA YTPOKABabha U
yHanpeljyje curypraocT puHaHcHjcKor cucTema.** DoT pykoBoan MUHHCTAp
(Secretary of Treasury — SoT) kora umenyje [Ipencennuk y3 carmacHoct Cenaras
1 KOju YTBplyje CTpaTenIKy MIaH MUHUCTAPCTBA.

V¥ DoT nocroju nocebHa opraHu3alnoHa jeHUIA Koja ce OaBH ClpeyaBambeM
npama HOBI[A U (PHHAHCHpaa TePOpU3Ma y 3eMJbH U HHOCTPAHCTBY ®. PykoBo-
JUIIall OBE OPTaHU3alMOHE jeIMHHIIC je Y paHTy MOMONHMKA MUHHCTPA U OJr0-
BOpaH je 3a pa3Boj ¥ MPUMEHY CTpaTernje y o0JacTh CIpevaBama Mpama HOBIA
U IpyTUX Iporpama Koju UMajy 3a IIiJb Cy30ujame GUHAHCHjCKOT KpUMHUHAA 1
Kao (yHKIIMOHATTHU MEHAIIep MPHITAaJa CPEIHHEM HUBOY.

3.5. MenaumenT Oo6aBemrajue 3ajequuuuu CA ]
Y XUOPUIHOM PaTOBaIby

Hanwmonamay cTparerujy y obaacTu o06aBemTajHor paga yTBphyje nupekTop
Oo6agemrajue 3ajennune CAJl (DNI).%” OcuoBna yinora DNI jecte unterpanuja

33 O mozeny ymotpebe 0BUX CHara y XMOpuaHOM paToBamsy Buj. B. Mupkosuh, 2021. u Jb.
Crajuh, B. Mupkosuh, 2021.

54 Bunx. U.S. Department of the Treasury, Role of the Treasury, https://home.treasury.gov/
about/general-information/role-of-the-treasury, 10.1.2022.

5 Bua. U.S. Code, Title 31, Subtitle I, Chapter 3, 301: Department of the Treasury.

36 Bua. U.S. Code, Title 31, Subtitle I, Chapter 3, 312: Terrorism and financial intelligence.

7 Bun. National Intelligence Strategy of the United States of America, 2019.
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pana ceux obaBemrajHux ciayxom CAJl. DNI je nyxan ma o6e36emu mpaBoBpe-
MeHe, 00jeKTHBHE U HenmpucTpacHe nHpopmanuje 3a [Ipeacennuka, HajBuLIe
NIp)KaBHE PYKOBOIHOIIE, 3AIIOBEIHUKY 3MPYKEHOT mTabda W BUCOKUM BOJHUM
KOMaHJaHTHMa, yiaHoBuMa Cenata, [IpeacTaBHUYKOT oMa U IPYTUM JTULUMA
3a KOje OILIeHH J1a je HeomxomHo.”® Jlupextopa 6upa IIpeaceHuk y3 cariacHOCT
Cenara, a y pany My nomaxe Kannenapuja nupexropa ObaBemirajue 3ajeqHuie.
O6aBemajuy 3ajenuuny CAJl uynne: Kanmnemapuja lupektopa; obaBemajae u
n3Buhauke ciayxx6e DoD; CIA; NSA; obaBemtajuu enement O0acKe cTpake;
FBI; DEA; o6aBemrajae ciyx6e DoS, DoT, DHS u DoE (Department of Energy).>®

Hajsehu neo obGaBemTajHOr paja u KamauureTa je y HajajieskHocta DoD.
NSA® je HajOpojHHja 1 HajIpUCYTHH]a obaBemTajHa ciry»)06a DoD y cBeTy Koja
TEXHUYKE PeCcypce, OCHM y CEAUILTY, UMa U Y aMepHUKUM ambacazama IupoM
cBeTa. 3aay’keHa je 3a ro0aTHi Ha[30p KOMYHHUKAIHje ¥ EHKPUTIIIH]Y. TeXHImIKe
moryhHocTu NSA yTruy na oHa 00jembyje CcBe KanauuTeTe IPYruX ApsKaBHUX
Tesa u areHja koje umajy SIGINT ua(ppacTpyKyTpy 1 CIy’KH Kao IMOIPITKA CBUM
BJIaIMHUM aKTUBHOCTHMA y HHOCTpaHCTBY. O enemenara NSA u CIA ¢opmupa-
Ha je CrrenimjarHa ciry’k0a 3a nmpukyIsbame mogaraka (Special Collection Service
(SCS))®! unju mpuaAHKUIK IOCTABIBA]y ypehaje 3a MPUCITYIKUBAbE, IPHKYL/bAHE
[olaTaka U eHKPUIILU]y Y cTpaHe amOacae U IpsKkaBHE OpraHe ApyTrux IpKaBa.
Besa uzmely DoD u CIA noctoju n y nenosawy Hanmonanne kanuenapuje 3a ocMa-
Tpame (National Reconnaissance Office — NRO), koja je opranuzannono aeo DoD,
anu y unju cactas yiase u npunagaund CIA. NRO®? ynpaBiba MIMTHjyHCKUM
caTeJIUTUMa U IpyruM ypehajuma noCTaB/bEHUM y CBEMUPY U TaKO CIIYXKH Kao
MOAPIIKA JPYTHM BIaJAHHUM CllykOama.

CIA y HHOCTpaHCTBY, 3ajeTHO WUTH Y KoopauHamuju ca DoD, Bpmm o6aBe-
LITajHY AETaTHOCT U CIieljaliHe onepauuje. ,,Hujenna areaunja ocum LIUA He
MOJKE CITPOBOJUTH OHJIO KOjy CIEIHjalIHy olepanw]jy, ocuM ako [Ipencemnuk He
onnyuu na he apyra AreHija BepoBaTHHje ocTBapuTH 1nsb. % CIA-oMm pyko-
BOIHW TUPEKTOP KOjH j& BHIIIM HUBO KOOpAWHHPajyher MeHanIMeHTa. V3Bolheme

8 NSA 1947, Sec. 102A oxn. US Code, Title 50 War and National Defense, Chapter 15 Na-
tional Security, §403-1.

' NSA 1947, Sec. 3 onn. US Code, Title 50 War and National Defense, Chapter 15 National
Security, §401a.

%0 Bun. Cajt NSA https.//www.nsa.gov/About/Mission-Combat-Support/ 15.3.2022.

1 O oBome je roBopuo Exsapn CHoyeH, a Hemaduku Spiegel je 06jaBro cepujy wiaHaka Ha
Ty Temy. O noctojamy nocedne ciryx6e y okBupy NSA koja 3ajenno ca CIA peanusyje akTHBHO-
ctu o0 kojuma je CHoyner rosopro Bua. David Brown, Inside the secret world of America’s top
eavesdropping spies, The Week, January 9, 2015. https://theweek.com/articles/476482/inside-secret-
world-americas-eavesdropping-spies, 29.3.2022.

92 Bup. cajr National Reconnaissance Office Attps.//www.nro.gov/About-NRO/, 29.3.2022.

63 Executive Order 12333, United States Intelligence Activities, December 4, 1981, (As
Amended by Executive Orders 13284 (2003), 13355 (2004) and 13470 (2008)).
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CIICIIMjaJTHUX Ollepalyja y HaIJIeKHOCTH je [lupexTopara 3a omepanuje, a Ha
ocHoBy omyke [Ipeacennuka. JITupexTopar BPIIH U ,,[IPOLIEHY CICIUjATHUX OIle-
paiija Koje crpoBojie areHije koje ynne Obaserrajuy 3ajexauiy CAJL 04
Koopaunaruja mocnosa ca DoD y Hagexuocts je Kannenapuje 3a BojHe mocio-
BE KOjOM yTipaBJba moMohHUK nupektopa CIA xoju ,,KoOpauHHUpA, IUTAHHUDA,
M3BpILIABa M MOAP)KaBa aKTUBHOCTHU KOj€ C€ peanu3yjy ITUPOM CBETa Y CapaIibH
CIA u DoD..., a paau nocTu3ama nuibesa nponucannx CHB.“% JTupexropar u
Kannenapuja npeactaBibajy cpeambi HUBO MEHAIIMEHTA, JIOK CY KOHKPETHH TH-
MOBH Ha TE€PEHY OTNepaTHBHA HUBO MEHAIIMEHTA OHJIa KaJia JIeNyjy CaMOCTaITHO
WJTH TIPEKO Cyporar CHara.

4. 3AKJbYHAK

XuOpUAHO paToBame MpeICTaBiba CIOKEHY, IUTAHCKY U OPraHU30BaHy ak-
THUBHOCT KOja IMOApa3yMeBa JeAHHCTBO CTPYKTYPHHX €JIeMEHaTa M lHXOBUX aK-
THUBHOCTH Yy peanu3anuju onpehenor muspa. [IpBu npeayciioB TakBOT jeIMHCTBA
jecte Aa y HajBUIINM MOJUTHYKUM aKTUMa M3 00iacTu 0e30eHOCTH TIOCTOjU
CBECT M HaMepa J]a y OCTBapHBarby HallMOHAIHE 0€30€THOCTH M YOIIIITE MOJH-
THYKUX [IUJbEBa Tpeba KOPUCTUTHU CBE pecypce HAllMOHAIHE MOhU. VY cirydajy
XUOPHUIHOT PaTOBamka y YIKEM CMUCITY OTPEOHO je 1a y BOJHUM CTpaTerujaMma u
JIOKTPUHAMA CHHEPT'HjCKO J€jCTBO KOHBEHIIMOHATHUX U CIIEIHjalIHUX CHara Oy-
Jie TIPEro3HaTo Ka0 HAUMH OCTBAPHBAha BOJHUX LINJHEBA.

Jla 6u ce ocTBapmIIO OpPraHN3alnoOHO U PYHKIIMOHAIIHO jeIMHCTBO HUjE J0-
BOJHbHO MMATH TOJIUTHUYKY WJIU JIMYHY CBECT, Beh Cy moTpeOHe u mpaBHe o0aBe3e
KOjuMa ce eJleMeHTHUMA CTPYKTYpe MPoNucyje mTa Tpeba YMHUTH Ha TIIaHy I0-
CTU3aka HABEIEHOT JeAMHCTBA M KaKO JICJOBATH Y JEIMHCTBY Ca OCTAJIHUM elie-
MeHTHMa cTpyKType. [IpaBHe 00aBe3e MpoUCTHYY U3 ycTaBa U APYTUX IIPaBHUX
akara KojuM ce oapelhyje Mecto, yiora v HaJIJISKHOCT CBUX €JIEMEHATa CTPYKTY-
pe y ApYIITBEHO — MOJUTUIKOM | TIPaBHOM cucTeMy. Tako ce 06e306elyje uBp-
CTHHA KOja je moTpeOHa 3a u3Bolee U HajCIOKEHUJUX MOCI0Ba, TOCEOHO NMa-
jyhu y Buay na je Boheme XUOpHIHOT paToBama y MHUPEM CMUCITY YTIAaBHOM
JIyTOTpajHa aKTHBHOCT.

W3 mpaBHUX N3BOpa MPOMCTHYY MPaBa M Iy>KHOCTU PA3ININTHX EIeMeHaTa
CTPYKType Ha OCHOBY KOjuX je Moryhe pa3BpcTaTH CBe €IEMEHTE CTPYKType Ha
OHE ca yNPaBJbadYKUM M OHE Ca M3BPUIMIAYKHM OBJanTheMa, a I0TOM y OKBHPY
eJleMeHara ca yrnpaBJbauKuM OBJIalrheruMa U3BPIIMTH MOJETy Ha CTPATerujcKu,
KoopnuHHpajyhu 1 ornepaTHBHU HUBO MeHayMeHTa. [Ipakca ToHOCH pa3nnduTe

64 Central Intelligence Agency, Offices of CIA, Clandstine Service. https:/www.cia.gov/
offices-of-cia/military-affairs, 25.3.2022.

% CIA, Offices of CIA, Military Affairs.

508



36o0puuk pagosa [IpasHor paxynrera y HoBom Cany, 2/2022

OpraHu3aifoHe Mojielie, Me)yTHM y CBaKOM ce Ha CTpaTerHjcKOM HHUBOY Hajase
HAjBUIITU HOCHOITHU MTOJUTUYKE BJIACTH KA0 KPeaTopu 0e30€JHOCHE MOJIUTUKE KOjH
00NUKY]y B YCMEpaBajy LeJIo IPYIITBO U APKaBy, I1a U CUCTEM 0€30€THOCTH.

Ha xoopnunupajyheM HUBOY Hasia3e ce BUCOKH JAPKABHU CITYKOCHUIIH KOJU
Cy CaBETHHUIM HOCHOITMMa Ha CTPATEIIKOM HUBOY, @ Y OKBHPY CBOT pecopa yTBp-
hyjy HauMHE OCTBapUBamba CTPATEIIKUX OJIITyKa, KOOPJUHUPA]Y ca APYTUM elie-
MEHTHMa Ha CBOM HHMBOY M KOHTPOJIMINY CyOjeKTe Ha OlepaTHBHOM HUBOY. Ha
OIEPaTHBHOM HUBOY CY PYKOBOJMOIY KOjH CAMOCTAJTHO HIIU IPEKO CYyporaT CHa-
ra peanusyjy MojeqnHavHe TTOCIIOBE U 3a1aTKE KOjH MPOUCTUYIY M3 CTPATEIIKUX
OJUTYKa ¥ U3BEIITaBajy O TOME BUIIIC HUBOE MEHAIMEHTa. Tako ce ocTBapyje opra-
HU3AIMOHO jJeTMHCTBO U JIaHAIl KOMaH/I0Baha O]l HAjBUILIET HUBOA JI0 HETIOCPETHOT
W3BPIITHOIA HA TEPEHY.

Ha opranu3aiinoHOM HHBOY TIOCTOjJU HEKOJIUKO alTEePHATHBHO MTOCTABILEHUX
ycJI0Ba Jia 0¥ Ce€ MOTJIO TOBOPUTH O MMOTPEOHOM jeTUHCTBY eliemMeHara. [IpBo, cBaku
PYKOBOIMJIAIl HE3aBUCHO OJ] HUBOA, Tpeba ga mMa (popmaHo MIh HeOpMaTHO
KOJICKTUBHO TeJIO ca (PyHKIMjoM 1ITada YMjy 4JIaHOBU HE BPIIE CaMO TMOCIOBE
caBeTOBama, Beh cy my>kHU 1 1a pean3yjy yTBpheHe MociioBe u 3a1aTKe U3 CBO-
j€ HaJJIKHOCTU YUME JIOMIPUHOCE OIIITEM jeJJMHCTBY U JeAUHCTBY oapeheHor
pecopa. OTyza je BayKHO Ja 4JaHOBH ITaba Oyay pyKOBOIHUOIN pecopa, OpraHu-
3allMOHUX JeIMHULIA UK cy0jeKaTa Koju Aeiyjy Y OHUM o0acTuMa y KojuMa ce
BOJU XHOPUHO paTtoBame. JlpyTo, yclell XeTeporeHOCTH HOCHIana ak THBHOCTH
y XUOPHJHOM PaTOBamy O] IPECYAHOT 3Hauaja je KOOpAUHAIIM]a U capaj(kha CBUX
eneMeHata cTpykrype. KoopauHaiujy Bpiie MeHallepy BUIIIET HUBOA Y OJTHOCY
Ha MEHaIlepe HIKET HUBOA, JIOK CE Capajiiha BPILIU HAa HCTOM HHUBOY.

Capaama Moke OMTH yoOnuajeHa y BHAy pasMeHe nHpopMmamnuja. Bummn
00JUK capa/ilbe jecTe MOCTOjamke TOCCOHNX OpraHU3alMOHNX JeMHUIA KOje CY
3aJ1y’KeHe 3a capajiby ca IPyriuM eieMeHTUMa Ha CTOM HUBOY. HajBuiu o0k
capaJiibe je MHTerpalyja y OpraHu3aiuoHOM U (YHKIIMOHAIIHOM CMUCIY. Y Op-
TraHU3aI[MOHOM CMUCITY IO MHTETpaIlHje I0Ja3u Kajia ce PecypcH JIBa HIIA BHIIE
eJIeMeHara CIoje y IMPUBPEMEHH HIIH TPajHU Moce0aH eJIeMEHT, a Y (yHKI[UOHATI-
HOM CMHUCITY KaJia ce 3ajeIHUYKH OJTy4yje, BpIle MOCIOBHU H JIp.

Be30ennocHM MeHAIMEHT y Bol)erby XMOpHIHOT paToBama mprehu npasxa
Y TIOJTUTHYKA oBNanthema u MOTyhHOCTH Tpeba 1a OCTBApH 11a ce Y KOHKPETHOM
CITy4ajy OpraHU3aIoHO JeJIMHCTBO OKAXKE U Ha ()YHKIIMOHAIHOM IJIaHY, OJTHO-
CHO J1a ce TIOBOJIOM KOHKPETHE aKTHUBHOCTH TTOCIIOBU U 3aJIaIU O] HajBUIIICT HU-
BOA MEHAIIMEHTA JI0 HEMOCPEIHOT U3BPIINOIA HA TEPEHY BPIIE KAO EICMEHTH
jemHe u jemuHCTBeHe akKTUBHOCTH. OCTBaprBameM (PYHKITMOHATHOT jeHHCTBA
MOBPATHO Ce MOTBPlhyje jeAIMHCTBO HA OPTraHU3AIMOHOM TUIAHY U THME UCTTYyHha-
Bajy YCIIOBH JIa C€ O HEKOM HAUMHY PAaTOBama MOXKE TOBOPHUTH KA0 O XUOPUIHOM
patoBamy. [IpeTX0HO MOMEHYTH Pe3yJITaTH UCTPAKUBAEKA IOTBPAMIIH CY Tau-
HOCT OIIIITE XUITOTE3€ U TAKO JIAJTH OJrOBOP Ha MPOOJIeMCKa MUTAKbA.
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THE ISSUES OF MANAGING
THE EPIDEMIC SITUATION IN
THE HEALTH CARE SYSTEM IN HUNGARY

Abstract: In my study, [ intend to explore the impact of the current epidemic
situation on the health care system in Hungary. To this end, the legal environment
applicable to the epidemic situation and the measures related to the health care
system in the context of the epidemic situation will be presented. I think that in
the 21st century and beyond, it will be increasingly important to deal with emerging
epidemics, to which all countries must be able to respond appropriately. Managing
the epidemic situations effectively and appropriately is in the interest of society
as a whole. Furthermore, public health considerations are essential, and every
country has to enhance efforts to fight epidemics. In the 21st century, states still
have to consider their task to provide the necessary financial resources to combat
epidemics. Health care systems should be suitable to meet public health and
epidemiological considerations and the demands of general patient care.

Keywords: epidemic situation, health law, health care system, SARS CoV-2.

[. INTRODUCTION

Managing the epidemic situation impacts providing health services as a
whole. In Hungary, the Act CLIV of 1997 on health (hereinafter: Eiitv.) lays down
among its principles that the rights of patients shall be protected in the course of
delivering health care services and measures. A patient’s personal freedom and
right to self-determination shall be restricted exclusively in cases and in a manner
justified by his health status and defined in Eiitv.! Regarding the objectives of

I Act CLIV of 1997 on Health — Magyar Kézlony, No. 1997/119. (hereinafter: Eiitv.). Art. 2,
para. 1.
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Eiitv., it is stated that it shall contribute? to ensuring equal access to health care
services for all members of society,® furthermore, it shall create the conditions
whereby all patients may preserve their human dignity and identity, and their right
to self-determination and all other rights may remain unimpaired.* It is clear from
that provision that patients shall receive health care equally, and no difference can
be made between them according to the legal basis of their entitlement to health
care. The provisions of Elitv. shall be applied to all natural persons residing in the
territory of Hungary.’ It is necessary to emphasize, particularly in the current
epidemic situation, that the patient or the individual also has a role and responsi-
bility related to their state of health, so society’s obligations related to health care,
together with the individual’s responsibility for his own health and that of his
environment, ensure the protection and promotion of the population’s health.° It
is essential to maintain this provision in an epidemic situation, so if the individ-
ual or patient has symptoms of a viral illness or there is a well-founded reason to
believe that he was in a group where the virus appeared, he should be examined
as soon as possible, and shall not be around others in any community if possible
until his state of health is cleared. It also underpins the necessity of mask mandate
and the necessity of other personal protective equipment such as regular hand
washing, which all individuals need to pay attention to.”

Closely related to this is the requirement that each individual shall respect
the rights of others to promote and protect their health and to the prevention of
disease and restorative health.® In Hungary the Eiitv. states that everybody has the
right to acquire knowledge, empowering him to be informed about the possibili-
ties related to the promotion and improvement of his health and to make informed
decisions regarding health matters.® Therefore, the individual must also be in-
formed about the health care options available to him.!” Also, everybody shall
have the right to be informed of the features of healthcare services delivered by the
healthcare providers, the accessibility and order of use of such services, as well
as on the scope and assertion of patients’ rights.!! Even in an epidemic situation,

2 Otté Cziicz, Szocialis jog I. UNIO Lap- és Konyvkiado Kereskedelmi K ft. Budapest, 2003.
35.p.

3Ibid. Art 1. pt. b).

4 Eiitv Art. 1, pt. c.

3 Ibid. Art. 4. para. 1. pt. a.

6 Ibid. Art. 5, para. 1.

7 Arpad Olivér Homicské: The Taxonomy of the Health Services System in Hungary.
Patrocinium Kiado, Budapest, 2015. 18. p.

8 Ibid. Art. 5, para. 2.

9 Ibid. Art. 5, para. 3, pt. a.

10 Arpad Olivér Homicsko: Egészségiigyi jogi ismeretek. Patrocinium Kiado, Budapest, 2020.
52.p.

' Ibid. Art. 5, para. 3, pt. b.
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the individual or the patient has to know whom to turn to in case of medical com-
plaints, according to which procedure and how his examination takes place. The
individual shall assume reasonable responsibility for his health!? so he can con-
tribute to the success of his own medical treatment by the quality of his lifestyle
and the amount of attention he pays to his general health. The individual shall be
obliged to abstain from all behaviors and activities commonly known to endanger
others’ health beyond a socially acceptable level of risk.!* He shall also be obliged
to provide help, as expected, and notify a healthcare provider that he believes is com-
petent if he identifies, or becomes aware of, an emergency or critical condition.!
Therefore, if the possibility of viral disease arises in the individual’s environment,
he shall take the necessary measures in this regard.

It should be pointed out in the context of the epidemic situation that the
prevention of infectious diseases is based on immunization, and other types of
treatment focused on prevention, screenings conducted for epidemiological con-
siderations, the fulfilment of general epidemiological tasks, the use of personal
protective devices, and evolving and shaping a general health-conscious attitude.'?
I will address these measures separately in the next part of my study, but I con-
sider it necessary to emphasize here that in the context of dealing with the epi-
demic, it has become clear today that health culture plays a significant role in
combating epidemics. Individual responsibility and compliance are necessary to
keep the infection under control.

The fight against epidemics is taking place within the current health care
system. In the course of patient care, public health objectives, including the per-
formance of epidemiological tasks, must also be taken into account. Where pos-
sible, the necessary capacities have to be provided, and the standard of care needs
to be gradually improved, while the implementation shall happen in view of the
current social and economic resources.

II. THE ISSUES OF MANAGING THE EPIDEMIC SITUATION IN
THE HEALTH CARE SYSTEM IN HUNGARY

In 2020 the health care system faced serious challenges in Hungary because
of an unprecedented epidemic situation in previous decades. The health care system
in Hungary was — and is — supposed to respond to challenges appropriately. In order
to be able to analyze the events of the recent period, it is important to be aware of

121bid. Art. 5, para. 3, pt. c.
3 Eiitv. Art. 5. para. 3, pt. d.
14 Ibid. Art. 5, para 3, pt. .
15 Ibid. Art. 80, pts. a-e.
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the regulations, and by applying them, we can properly manage the epidemic
situation in the health care system. The system and regulatory environment of the
operation of the Hungarian health care system have been outlined above, and now
the specific epidemiological measures will be presented. Epidemiology aims to
prevent and control the spread of infectious diseases and epidemics and to increase
human resistance to infectious diseases.!® In the event of epidemics, the health
care system has to be able to provide appropriate treatment for patients in need.
For epidemiological tasks, the health authority may limit the rights of individuals
to exercise personal liberties as set forth in Eiitv. in Hungary may limit the rights
of patients as outlined in Eiitv., may mandate natural and legal entities as well as
unincorporated entities to tolerate or take the measures defined in Eiitv; the health
service taking mandatory epidemic management measures may limit the rights
of patients as set forth in Elitv.!” It can be seen that in order to fight and manage
epidemics, patients’ rights have to be placed behind the protection of the commu-
nity since it is necessary to protect healthy people who have not caught the illness
yet, and thus it can also be ensured that those who are in need of health interven-
tion shall receive it. If the protection of the community, including prevention, were
not a priority, a situation could arise where the overburdened health care system
can no longer provide adequate patient care.'®

Concerning epidemiological measures, vaccinations have an important role.
The objective of immunization is to provide an active or passive immunity to
infectious diseases.!” The Minister of Health shall issue a decree setting forth the
infectious diseases for which mandatory immunizations may be ordered as a
function of age, when there is a risk of contracting a disease or when traveling
abroad, in which case the traveler shall cover the immunization costs.2? There is
also a possibility that as a prerequisite for employment in certain occupations, the
Minister of Health in Hungary may mandate immunization, the costs of which
shall be covered by the employer. In the current COVID-19?! virus situation in
Hungary, these provisions are of great importance, as they are justified by the
protection of the community and the preservation of workers’ health. In Hungary
the Act I of 2012 on the Labor Code (hereinafter: Mt.) also states that the respon-
sibility for implementing occupational safety and occupational health requirements

16 E{itv. Art. 56, para. 1.

171bid. Art. 56, para. 2, pts. a-b.

18 Arpad Olivér Homicsko: The Taxonomy of the Health Services System in Hungary.
Patrocinium Kiadd, Budapest, 2015. 19 — 20. p.

19 1bid. Art. 57, para. 1.

20 1bid. Art. 57, para. 2, pts. a-c-.

21 The name “coronavirus 2 causing severe acute respiratory syndrome” (SARS_CoV-2) and
the disease caused by it is “coronavirus disease 2019”, an abbreviated version of which is COVID-19.
see: https://www.nnk.gov.hu/attachments/article/567/Aktualiz%C3%A11t%2elj%C3%A 1r%C3%
Alsrend%2011.07.pdf (as of January 5, 2021.)
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lies with the employers.?? Immunization only shall be given with a vaccine au-
thorized by the health authority and only for the purpose and under the conditions
specified in the permit.?3

Unchecked and unauthorized vaccines cannot be administered officially,
which also guarantees that vaccines authorized by the health authorities can be
administered and are safe. The question arises whether COVID-19 vaccination
can be made mandatory and whether it is expected from the individual to get
vaccinated. In the current situation, it cannot be made mandatory, it has to be the
individual’s decision whether to take up the available vaccine or not. Should the
legislator opt for the mandatory nature of the vaccine, it would raise further ques-
tions which need to be answered. In this case, the issue is why the seasonal influ-
enza vaccine is not if the COVID-19 vaccine is mandatory. The same question
would arise with regard to several further viral infections. The issue of responsi-
bility would also be an important aspect in this case. If a vaccine is mandatory,
in the event of side effects experienced by the vaccine, which also has health care
consequences for him, their compensation, and liability for damages shall be borne
by the entity who ordered the use also, given that the patient’s entitlement to health
care, i.e. whether or not he wishes to receive care, would be limited by the state.?*

It does also raise the question in this case whether, regarding seasonal influ-
enza, against which there is also a vaccine and which can also have a lethal outcome,
the definition of mandatory nature can be applied by analogy and, if not, how the
action against the two viral diseases differs. In the case of COVID-19 vaccination,
there are also views that certain benefits should be provided for those vaccinated
against coronavirus. This also raised a number of patient rights issues. Thus, the
question arises as to whether the individual may be disadvantaged because he or
she refuses particular health care. In this case, exercising the right to health care
could be significantly infringed; in fact, the patient could be at a disadvantage
compared to those who have been vaccinated due to exercising his rights. In my
view, this is unacceptable under the current regulations. From the aspect of patients’
rights, derived from its provisions of Eiitv., no distinction can be made between
patients based on whether or not they have been vaccinated. The Eiitv. also states
that it shall be required to enforce equity throughout the utilization of healthcare
services.?> However, as long as vaccination is only available to a limited extent and
circumstances beyond the individual effect when he can take up the vaccine, I think
he should not be disadvantaged because he has not yet been vaccinated.

22 Act I of 2012 on the Labor Code, Magyar Kozlony, No. 2012/2. (hereinafter: the Labor
Code). Art. 51, para. 4.

23 Eiitv. Art. 57, para. 6.

24 Arpad Olivér Homicsko: Egészségiigyi jogi ismeretek. Patrocinium Kiado, Budapest,
2020. 52. p.

23 Eiitv. Art. 2, para. 2.
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The objective of screening for epidemiological considerations in Hungary is
to detect the presence of infectious diseases in an early phase, track down the
sources, and avert the danger of contagion. 2¢ The Minister of Health shall issue
a decree setting forth the infectious diseases for which the health authority may
order the mandatory screening of the entire population, specific population groups,
the residents of a specific area, all people at a workplace, in a family, or in anoth-
er community, persons arriving from other countries, persons in contact with one
of the more infected persons to prevent contagion.?’ I think it is definitely a sig-
nificant provision in the current viral situation to protect the population as a whole.
In my opinion, in the case of COVID-19, screening tests should be extended to
the broadest possible range, even screening of the entire population could be
justified, thus localizing the spread of the virus. However, microbiological screen-
ing for epidemiological reasons is mandatory for asymptomatic close contacts —
beneficiaries or employers — in the health care system and long-term care and
nursing facilities.?® Persons with infectious diseases and persons suspected of
having infectious diseases shall be notified to the registry of persons with infec-
tious diseases in paper or electronic format (on-line).?’ Rules for notifying and
registering infectious diseases and for handling related data shall be set forth in
a separate Act.3? Codes according to the International Classification of Diseases
(ICD) code system should be used to report cases of COVID-19 infection.?!

Any person noticing symptoms of infectious disease on his own person or
on that of a person under his care is mandated to initiate a medical examination.??
Any person ordered to appear for a medical examination by a physician because
of a suspected infectious disease is mandated to appear for the said examination,
or if unable to appear for an examination because of the illness, to submit to said
examination at his place of residence, to provide samples for necessary laborato-
ry examinations or to make the collection of said samples possible; to subject
himself to treatment including preventive drug treatment, to comply with medical
instructions.’ The Minister is in his decree, in the case of certain infectious dis-

26 Eiitv. Art. 59, para 1.

27 1bid. Art. 59, para 2, pts. a-f.

28 National Public Health Center (NPHC). Protocol concerning the new coronavirus identified
in 2020 (epidemiological and infection control rules to be followed), November 07, 2020, p 8. see:

https:/www.nnk.gov.hu/attachments/article/567/Aktualiz%C3%A11t%2elj%C3%A1r%C3%
Alsrend%2011.07.pdf (as of January 10, 2021)

29 Eiitv. Art. 61, para. 1.

301bid, Art. 61, para 2.

31 Information for healthcare providers on the reporting of care for patients treated for
coronavirus (COVID-19) infection. National Health Insurance Fund Manager. see: http:/www.
neak.gov.hu/felso_menu/szakmai_oldalak/koronavirus_szakmai tajekoztatas/koronavirus_
kozlemeny 15.html (as of January 11, 2021)

32 Eiitv. Art. 62, para 1.

3 1bid. Art 62, para. 2.
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eases, in order to prevent the spread of the infection, may order the infected
person to be taken into mandatory care in a health care institution according to
the nature of the infection and to undergo regular medical examinations.?* The
physician detecting the disease shall take measures to isolate the infectious patient
for the period of communicability.?

In Hungary the patient care provider (general practitioner or outpatient/inpatient
provider) is obliged to report the data of a person suspected of having COVID-19
infection or a positive laboratory result within 24 hours to the Expert System
Infectious Patient Reporting Subsystem of the National Professional Information
System (hereinafter: OSZIR) operated by the National Public Health Center (here-
inafter: NNK).3¢ As defined in the Minister of Health Decree, a person suffering
from infectious disease shall be isolated in his home, residence, or a separate ward
for infectious diseases in an inpatient facility or designated healthcare institution.
People suffering from certain infectious diseases, as specified in the Minister of
Health Decree, shall be isolated and treated exclusively in a ward for infectious
diseases in an inpatient facility or designated healthcare institution.’” The isolation
of a suspected patient with mild symptoms at home may be carried out on the
instructions of the health care provider (primary care, outpatient specialist care).’®

An infectious patient may be isolated in his home or place of residence if the
condition of the patient makes this feasible, isolation conditions can be provided,
and the patient or legal guardian agrees to adhere to epidemiological regulations
for the duration of the isolation.’ The patient isolated in his home, with mild
symptoms, can be isolated from his family contacts in the same property if the
conditions are met.*’ According to the governing professional protocol, it is feasible
in the event of mild symptoms. It is an important condition that the COVID-19
patient can be isolated in his home or place of residence. The health status of
patients at risk should be monitored continuously to promptly detect any deterio-

34 Eiitv. Art. 62, para. 3.

35 Ibid. Art. 63, para. 1.

36 National Public Health Center (NPHC). Protocol concerning the new coronavirus identified
in 2020 (epidemiological and infection control rules to be followed), November 07, 2020, p. 1, see:

https://www.nnk.gov.hu/attachments/article/567/Aktualiz%C3%A11t%2elj%C3%A1r%
C3%Alsrend%2011.07.pdf (as of January 10, 2021).

37 Elitv. Art. 63, para. 2.

38 National Public Health Center (NPHC). Protocol concerning the new coronavirus identified
in 2020 (epidemiological and infection control rules to be followed), November 07, 2020, p. 1, see:

https:/www.nnk.gov.hu/attachments/article/567/Aktualiz%C3%A11t%2elj%C3%A1r%C3%
Alsrend%2011.07.pdf (as of January 10, 2021) p. 3.

3 Eiitv. Art. 64, para. 1., pts. a-c.

40 National Public Health Center (NPHC). Protocol concerning the new coronavirus identified
in 2020 (epidemiological and infection control rules to be followed), November 07, 2020, p. 9, see:

https:/www.nnk.gov.hu/attachments/article/567/Aktualiz%C3%A 11t%20elj%C3%A1r%C3%
Alsrend%2011.07.pdf (as of January 10, 2021)
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ration in the patient’s condition. In this case, referral to an inpatient clinic should
be decided on a case-by-case basis by the therapist.*! When isolated in an inpatient
facility, the right of an infectious patient to freedom of movement within the fa-
cility and the right to maintain contacts with others may be restricted.*?

If an infectious patient within an inpatient facility is non-compliant with
isolation requirements, the health authority may issue a decree mandating com-
pliance. The decree mandating compliance with isolation restrictions may be
executed immediately for public health or epidemiological reasons.** Therefore,
if the inpatient care is justified due to the patient’s condition or isolation in his
home is not feasible, the patient is placed and isolated according to the current
referral process.** The isolated patient should be informed of the infection, the
precautionary measures to be taken, and the fact that he should not leave the iso-
lation room unreasonably. The hospital room can only be accessed by healthcare
professionals involved in patient care, and access by other hospital staff is restricted.*
If the epidemiological inspection is carried out in a health care institution, in an
inpatient hospital, it must be ensured that the patients are isolated from each other
in a separate room. Their care, including health and other care, may be provided
by a health care worker only in appropriate protective equipment, and the exchange
of protective equipment must take place between the persons concerned in ac-
cordance with the rules.*¢

In Hungary a person who has been in contact with someone suffering from
an infectious disease and who is assumed to be in the incubation period for the
said disease may be placed under epidemic observation or quarantine for infectious
diseases set forth in the appropriate Minister of Health Decree.*” Under this pro-
vision, a contact person means a person who got into contact with a person affected

41 National Public Health Center (NPHC). Protocol concerning the new coronavirus identified
in 2020 (epidemiological and infection control rules to be followed), November 07, 2020, p. 3, see:

https://www.nnk.gov.hu/attachments/article/567/Aktualiz%C3%A11t%20elj%C3%A 1%
C3%Alsrend%2011.07.pdf (as of January 10, 2021).

4 Eiitv. Art. 64, para. 2.

4 Ibid. Art. 64, para. 3.

44 National Public Health Center (NPHC). Protocol concerning the new coronavirus identified
in 2020 (epidemiological and infection control rules to be followed), November 07, 2020, p. 3, see:

https://www.nnk.gov.hu/attachments/article/567/Aktualiz%C3%A11t%20elj%C3%A1r%C3%
Alsrend%2011.07.pdf (as of January 10, 2021)

45 National Public Health Center (NPHC). Protocol concerning the new coronavirus identified
in 2020 (epidemiological and infection control rules to be followed), November 07, 2020, p. 5, see:

https:/www.nnk.gov.hu/attachments/article/567/Aktualiz%C3%A11t%20elj%C3%A1r%
C3%Alsrend%2011.07.pdf (as of January 10, 2021)

46 National Public Health Center (NPHC). Protocol concerning the new coronavirus identified
in 2020 (epidemiological and infection control rules to be followed), November 07, 2020, p. 9, see:

https://www.nnk.gov.hu/attachments/article/567/Aktualiz%C3%A 11t%20elj%C3%A1r%C3%
Alsrend%?2011.07.pdf (as of January 10, 2021).

47 Eiitv. Art. 65, para. 1.
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by the COVID-19 disease, does not show the symptoms of the COVID-19 disease and
is declared to be a contact person by the authority.*® An asymptomatic person who
has been in close contact with a patient who has been confirmed for COVID-19
should be placed under epidemic observation immediately according to the current
professional protocol in the event of possible fever and respiratory symptoms
characteristic of the disease. During the epidemiological investigation, the public
health department of the district/county district office shall look for persons who
have been in contact with the confirmed case during the presence of symptoms
in the confirmed COVID-19 patient and for maximum precaution in the two days
before the onset of the symptoms and who shall be placed under epidemic obser-
vation for ten days. Close contacts will be subject to epidemiological observation in
their home if feasible. This must be done in such a way as to ensure the prevention
of the further spread of the virus.*

In Hungary the epidemiological authority, in its decision order epidemiolog-
ical observation, may also restrict the freedom of movement of the contact person
by designating for him a home, a fenced area of it or another location not quali-
fying as a healthcare institution that the contact person is not permitted to leave
during the period of epidemiological observation according to the main rule.>
The epidemiological authority may, in a decision, lift the restriction, provided that
the contact person certifies that at the time of the examination, the SARS-CoV-2
coronavirus could not be detected in him by furnishing a document that contains
the results of molecular biological examinations (SARS-CoV-2 PCR tests) com-
plying with the professional rules of healthcare, carried out during the period of
epidemiological observation on two occasions within five days, with at least 48
hours passing between the examinations.’! A decision by the epidemiological
authority ordering epidemiological observation shall not form an obstacle to the
contact person leaving his designated home, the fenced area of it or other location
not qualifying as a healthcare institution for the purpose and duration of under-
going the examinations.”> A decision taken by the health authority may be exe-
cuted immediately for public health or epidemiological reasons.>® During the
period in which a person has been placed under epidemiological observation, he

48 Government Decree No. 409/2020 (30 August) on specific rules applicable to epidemiological
observation related to the COVID-19 disease, Magyar Kéozlony, No. 2020/195. (hereinafter:
Government Decree 409/2020 (30 August) Art. 1.

49 National Public Health Center (NPHC). Protocol concerning the new coronavirus identified
in 2020 (epidemiological and infection control rules to be followed), November 07, 2020, p. 9, see:

https://www.nnk.gov.hu/attachments/article/567/Aktualiz%C3%A 11t%20elj%C3%A1r%C3%
Alsrend%?2011.07.pdf (as of January 10, 2021).

30 Government Decree 409/2020 (30 August), Art. 2, para. 1.

S Ibid. Art. 2, para. 2.

52 1bid. Art. 2. para. 4.

33 Elitv. Art. 65, para. 2.
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may be restricted in pursuing his occupation, his right to maintain contacts, and
his right to freedom of movement.>* Epidemiological observation shall be con-
cluded within 48 hours after the expiration of the average incubation period for
the given infectious disease if medical examination/testing precludes the possi-
bility of contagion.>

In Hungary quarantine is defined as observation or isolation based on tight-
ened and special requirements that shall occur at a venue stipulated for such
purposes.’® If during the epidemic observation /quarantine, clinical symptoms
characteristic of COVID-19 develop, COVID-19 infection shall be confirmed by
laboratory testing, and the contact person shall be considered a confirmed case.
At the end of the epidemic observation /quarantine, it is not necessary for the person
subject to the measure to undergo laboratory testing.’” The epidemiological author-
ity on entry from certain countries, or in the event of infection or illness, may provide
that the person subject to the epidemiological measure is not permitted to leave
home designated for him, the fenced area of it or another location not qualifying
as a healthcare institution for the period specified in the decision (hereinafter:
official home quarantine).’®

In the future, health care must be thoroughly prepared for the development
of epidemics. Modern civilization must face new diseases in the future for which
the necessary treatment will not be immediately available. In the future, it will
also be crucial for the countries of the European area not only to deal with the
epidemic situation on their own, but also to work more closely with the Member
States of the European Union to ensure freedom of movement concerning epidemic-
related treatments. The Regulation governs the issue of the financing of health
services in the European Union on the coordination of social security systems for
persons moving freely within the territory of the Member States.>

On this basis, the European Commission®® has issued a Communication
setting out several important guidelines. It is stated in the Communication that
patients who have to be transported to a hospital in a neighbouring or another

4 1bid, Ar. 66, para. 1.

33 Ibid, Art. 66, para 3.

36 Ibid, Art. 67, para. 1.

57 National Public Health Center (NPHC). Protocol concerning the new coronavirus identified
in 2020 (epidemiological and infection control rules to be followed), November 07, 2020, p. 9, see:

https://www.nnk.gov.hu/attachments/article/567/Aktualiz%C3%A11t%20elj%C3%A1r%C3%
Alsrend%2011.07.pdf (as of January 10, 2021).

38 Elitv, Art. 67/A, para. 1, pts. a-b.

% See: Regulation (EC) No 883/2004 of the European Parliament and of the Council of 29
April 2004 on the coordination of social security systems, Official Journal of the European Union,
L 166, 30.4.2004, p.1.

%0 European Commission: Communication from the Commission: Guidelines on EU
emergency assistance for cross-border healthcare cooperation in the context of the COVID-19
crisis (2020 / C 111 I/ 01) https://eur-lex.europa.eu/legal-content/EN / TXT / PDF /? Uri = CELEX:
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Member State offering assistance should typically be in possession of prior au-
thorization from the competent social security institution. This is not practical
because of the COVID-19 pandemic and the emergency situation. The Commission
calls on the Member States to take a pragmatic approach for patients requiring
urgent care and, in view of the public emergency, consider a prior general author-
ization to ensure the coverage of all the expenses incurred by the hosting health
care provider. It should be sufficient for the competent Member State to ensure that
the patient carries a document attesting that he is covered at the time of hospital
admission, making it possible at the same time that the Member States involved
may agree upon any other practical arrangements. This guidance applies to emer-
gency healthcare only in the context of the COVID-19 pandemic. For patients still
able to access non-urgent planned healthcare, the usual procedures apply in prin-
ciple for healthcare treatment in another Member State.°!

The Communication also sets out essential guidelines for cross-border health
care cooperation in the near-border regions. The Communication states that the EU
supports the cooperation and integration of health care systems in border regions
with its Interreg programmes. Several projects in Interreg regions are now contrib-
uting to a more coordinated approach to the pandemic. Member States, regional and
local authorities should use the maximum flexibility offered by the Interreg pro-
grammes to address the challenges of the pandemic. Many border regions have
already a history of and structures for cooperation, including in health care, which
should now be fully exploited to help each other in the spirit of European solidarity.®?

The twenty-first century sees rapid development of medical technology, and
it is unlikely to change in the future. Technological development makes it possible
to improve the chances of survival even in previously incurable diseases, further
reduce infant mortality rates, and significantly expand life expectancy, thanks
partly to medical advances. These developments also pose severe challenges to
functioning health insurance systems. In the course of high-standard health care
provided by the advances of modern medical technology, each natural person
residing in the territory of Hungary is entitled to the same level of health care
according to the relevant law; however, ensuring this puts or can place a significant
strain on the current budget even today. One of the most significant issues of the
21st century will be to the government admit extent private health services into
the health care system, and if it proves feasible, in what form this will be financed.
It could envisage a particular system if, within the framework of social security,
health care services could only be obtained from publicly funded health care
providers while people with private insurance could only resort to private health

52020XC0403 (02) & from =EN (as of 02/11/2020) Item 4., Official Journal of the European Union,
CI 111/1, 3.4.2020.

61 Tbid, Item 4.

62 Tbid, Item 7.
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care providers; or establishing a system where privately insured people could be
provided both by public health care and private health care providers while people
with social security could receive care only in the publicly financed, public service
health care system. Regarding the management of the epidemic situation, it should
also be specified how, if necessary, private health care providers can be involved
in an emergency. In my view, if the epidemic situation so requires, in addition to the
public service health care institutions, private health care providers should also be
involved, they should also take part in providing the necessary health care services.

III. SUMMARY

In my present study, I intended to outline the effect of the epidemic situation
on the health care system in Hungary. Hungarian legal regulations adequately con-
tain the rules based on which the epidemic situation is manageable. It shall be an
essential aspect that in this context, in addition to state intervention, individuals
should also recognize their role and pay attention to the importance of prevention.
I believe that one of the most serious challenges for humanity in the coming decades
and centuries will be the ability to anticipate the emerging epidemics appropriately.
However, the epidemic situation has also revealed that the advancement of modern
technologies and the fast-paced spread of digitalization cannot guarantee the safety
of future societies; thus, developing the health care systems and recognizing the
prominent role of health workers shall be important in the coming period.
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CHANGED RULES OF LIMITED PARTNERSHIPS
IN THE HUNGARIAN CIVIL CODE- WITH
PARTICULAR REFERENCE TO AMENDING
THE MANAGEMENT OF A LIMITED PARTNERSHIP

Abstract: The Act XCV of 2021 amending Act V of 2013 on the Civil Code
(hereinafter: Civil Code) introduced significant changes concerning business
associations in Hungary. In my study, I examine certain amendments affecting
limited partnerships, with a particular reference to the rules for the election of a
limited partner as managing director and whether the corporate form is shifting
from a limited partnership to a capital partnership under the changed provisions.

Keywords: limited partnership, general partner, limited partner, executive
director, Act V of 2013 on the Civil Code, dissolution without succession, the election
of a limited partner as managing director, Act XCV of 2021 amending Act V of 2013
on the Civil Code, additional monetary contributions, partnerships, capital mergers.

1. INTRODUCTION

The limited partnership is a micro-enterprise form of business associations
in the Hungarian company system' based on the number of incorporations in
Hungary. According to the central statistical office statistics, in 2021, 33,279
companies were established in Hungary, of which 1975 were limited partnerships.?
Most often, family companies are established as limited partnerships.

! Judit Gal- ,,A kozkereseti trsasag és a betéti tarsasag szabélyai az 0j Ptk.-ban 1.” Céghirnok,
2013/12., 3.-5.

2105,000 limited partnerships operating in Hungary in 2022 https:/www.ksh.hu/stadat_files/
gsz/hu/gsz0051.html https://www.ksh.hu/stadat files/gsz/hu/gsz0006.html
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The act XCV of 2021 amending Act V of 2013 on the Civil Code (hereinaf-
ter: Civil Code) introduced significant changes concerning business associations.
The changed provisions entered into force in three phases- on 1st July 2021, 1st
January 2022, and 1st July 2023.

According to the justification of the amendment?, the derogation rules for
legal persons, and the freedom of contract approach, are still justified and are also
a guarantee of the competitiveness of company law, but the regulatory proposals
developed by case law encourage the amendment of certain provisions concerning
legal persons.

The changes also respond to several problems that have arisen in the case of
limited partnerships in practice. In my study, I examine certain amendments to the
limited partnership, with particular attention to the rules of management, the rules
for the election of the limited partner as executive director, and the risks involved.

I also examine the amended rules in the light of how the traditional partner-
ship nature of the limited partnership is being changed, and the extent to which
this trend is in line with EU company law rules.

2. THE CONCEPT OF A LIMITED PARTNERSHIP

A limited partnership is defined by the legislator as a micro-enterprise op-
erating as a partnership. An important conceptual element is that it must have at
least one general partner and one limited partner.* In the limited partnership, there
are two types of liability, the general partner and the limited partner, and only the
general partner has full financial liability for debts exceeding the assets of the
partnership,> while the limited partner’s liability is, as a general rule, limited to
the contribution of assets.

Similar to other business companies, a limited partnership is a legal entity
under Hungarian law.® Based on the provisions of the Civil Code companies, legal
persons established by the monetary or in-kind contributions of their members
for the pursuit of their common businesslike economic activities, where members
are jointly entitled to a share in the profit and obliged to bear the losses.” The

3 Final Explanatory Memorandum to Act XCV of 2021 amending Act V of 2013 on the Civil
Code — Schedule of Explanatory Memoranda 2021/83.

4 Judit Gal- ,,A kozkereseti tarsasag és a betéti tarsasag megsziinésének 0j szabalyai”
Gazdasag és Jog 2022/1-2 52.

> Gabor Kertész-,,A csaladi cégek helyzete valaskor az uj Ptk. tiikrében” Multidiszciplindris
kihivasok, sokszinii valaszok. Budapesti Gazdasagi Egyetem, Kereskedelmi, Vendéglatoipari és
Idegenforgalmi Kar, Kézgazdasagi Intézeti Tanszéki Osztaly 81.

¢ The limited partnership became a legal entity with the entry into force of Act V of 2013 on
the Civil Code on 15 March 2014.

7 Civil Code Section 3:88
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Civil Code provides for a formal requirement®, according to which a business
company can only be established in a specific form (general partnership, limited
partnership, private limited liability company, stock company). On the basis of
these two provisions, it can be concluded that under the Civil Code in force, all
companies are legal persons, thus, a limited partnership cannot be considered a
“company without legal personality” in the terminology of the former Commercial
Companies Act’. Before the new Civil Code’s entry into force, the limited part-
nership was regulated in all three Commercial Companies Acts!? as a form with-
out legal personality, but with legal personality under its own company name and
absolute legal capacity'!, with the new Civil Code entering into force, the limited
partnership became a legal entity.

Therefore, as of 15th March 2014, the limited partnership is a legal entity
under the provisions of Hungarian law and as such has absolute legal capacity.

Despite the change in legal form, the limited partnership can still be defined
as a small partnership enterprise in Hungary.'? Due to its partnership nature, the
basis for the operation of the company lies in the members of the company- the
expertise of the members is necessary for the activities of the company, and the
value and percentage of the financial contribution is less important. '3 In the case
of these partnerships, the value of the company’s assets does not have a significant
effect but is primarily a partnership of persons. In Hungary, the two forms of
partnerships are the general partnership and the limited partnership (limited lia-
bility companies and stock companies operate as capital mergers). With the der-
ogations applicable only to limited partnerships, the rules on general partnerships
shall apply accordingly to limited partnerships.!* Thus, even in this form of com-
pany, the managing director can only be elected from among the members of the
company, there is no possibility to elect a third party."> Only a member of the

8 Civil Code Section 3:89

9 Act IV of 2006 on Commercial Companies

10 Act VI of 1988 on Commercial Companies Act CXLIV of 1997 on Commercial companies,
Act IV of 2006 on Commercial Companies

1 Gyorgy Wellmann- ,,A kozkereseti és a betéti tarsasag szabalyozasa az Gj Polgari
Torvénykonyvben” Gazdasag és Jog 2011/7-8. 10-13.

12 Judit Barta-Judit-Gyongyi Harsanyi-Tiinde Majoros-Edit Antal Ujvariné- Gazdasdagi
tarsasagok a Polgari Térvénykonyvben Budapest, Patrocinium 2016 130.

13 Judit Barta-Judit-Gyongyi Harsanyi-Tiinde Majoros-Edit Antal Ujvariné- Gazdasdgi
tarsasagok a Polgari Torvénykonyvben Budapest, Patrocinium 2016 30-31.

14 Civil Code Section 3:155

15 Civil Code Section 3:144 [Management and representation] (1) Management of general
partnerships shall be performed by one or more managing directors appointed or elected from
among the members. In the absence of appointment or election, all members shall act as managing
directors. (2) Any provision of the memorandum of association appointing or allowing for the
appointment of a person who is not a member to act as managing director shall be null and void.
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limited partnership, i.e. either a limited partner or general partner, can be elected
as the managing director of the limited partnership.

Act XCV of 2021 amending the Civil Code introduced significant changes
to the Legal Persons regulated in the Book of the Civil Code. !® The amendment
also made significant changes to limited partnerships, in line with the needs of
case law.

I examine in my study whether the amended provisions affect the tradition-
al partnership nature of the limited partnership form. In the following, I present
this changed provision of the Civil Code by comparing it with the previous regu-
lation and considering the problems arising from the amendment in case law.

3. CHANGES TO THE RULES ON THE DISSOLUTION OF
A LIMITED PARTNERSHIP WITHOUT SUCCESSION

The amendment introduced a significant change regarding the dissolution of
a limited partnership- in effect from 1 July 2021.

Under the previous legislation, the company would be dissolved without
legal succession if the number of members of the company falls to one and the
company does not notify the court of registration about the entry of a new mem-
ber within a six-month time limit.!” The date of the death of the limited/general
partner is the date of termination of his/her partnership. Before the date of the
amendment, if the application for registration of the change was not filed within
the time limit prescribed by law, the company ceased to exist by operation of law.

In practice, the cogent provision, which does not allow for this derogation,
has raised many questions, often leading to the dissolution of companies that were
otherwise economically viable, but the members were not aware of the six-month
limitation period.

The previous legislation was of particular importance in inheritance cases.'
Under Hungarian rules, a share in a limited partnership cannot be inherited; the
heir of the deceased member or the legal successor of the terminated member may
join the partnership as a member if agreed so with the other members.!” In the

16 Explanation of the amendment — Final explanatory memorandum to Act XCV of 2021
amending Act V of 2013 on the Civil Code -the derogation rules for legal persons, the approach
based on freedom of contract, are still justified and also constitute a guarantee of the competitiveness
of company law, but the regulatory proposals developed by case law encourage the amendment of
certain provisions relating to legal persons.

17 Civil Code Section 3:158.§ (1) as of 30 June 2021

18 Adam Bodc-,,A jogi személyekre irdnyado 0j szabalyok a legtijabb Ptk. médositas tiikrében”
Szakal, Robert (szerk.) Tajékoztato fiizetek: Az MKIK Jogi Szekciojaban elhangzott szakmai eléadasok
alapjan Budapest, Magyarorszag : Magyar Kereskedelmi és Iparkamara (2021) 253.

19 Civil Code Section 3:149 Death or termination of a member
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event of the death of a member, his or her membership shall cease, but there shall
be no inheritance of membership rights in their unchanged form?’, the heir shall
not become ipso iure a member of the company. 2!

Despite this, in the event of the death of the general/limited partner of the
limited partnership, the remaining external partners await the final decision of
the inheritance proceedings to restore the legal operation of the partnership, in
case of the absence of this procedure, the company is liquidated due to their im-
proper actions.

In many cases, the length of the inheritance procedure meant that members
were unable to comply with the six-month time limit for restoring legal operation,
even though they should have been able to join the company independently of this
procedure. This has resulted in several cases where companies that have been
operating profitably for a long time were wound up, despite the intention of the
members to act according to the rules.??

According to the explanatory memorandum to the Act that amends certain
provisions of the Civil Code, a solution should also be provided for partnerships
with the aim of restoring the lawful functioning of the partnership. The reason
for this is that, since the new Civil Code’s entry into force, the limited partnership
is a legal person and, as such, its operation is separate from its members.?3

Under the provision (Civil Code Section 3:158) which entered into force on
1 July 2021, the obligation to notify a new member within six months of joining
remains, but is no longer time-barred in the event of failure to do so. This is an
important change, considering the fact that the dissolution of a company without
legal succession does not occur by operation of law if the six-month deadline for
notification is missed.?*

20 Code Civil Section 7:1

2l Decision BH 2019.2.53.

22 In the case before the Kiria, a public limited company with eighty-six employees and a
significant role in the economy was dissolved. One of the members of the general partnership,
which had two members, died on 30 September 2016. On 2 May 2017, the limited liability company
submitted an application for registration of a change of name, requesting, inter alia, the deletion
of the deceased member and the registration of new members in the commercial register, on the
basis of an amendment to the articles of association adopted at the meeting of members held on 29
March 2017. The cancellation of the public limited liability company was due to a period of more
than six months between the deceased member’s cancellation and the new members’ application
for registration. The Curia held that the courts could not apply equity in the case in question, as
they had no procedural power to do so in the absence of a legal mandate. Companies that had been
operating legally for a longer period of time were struck off on the basis of the exclusion of the
application of equity. BH 2019.2.53.

23 Final Explanatory Memorandum to Act XCV of 2021 amending Act V of 2013 on the Civil
Code — Schedule of Explanatory Memoranda 2021/83.

24 Section 3:158 [ Termination of the membership of all general partners or all limited partners]
(1) If the membership of all general partners or all limited partners terminates, the partnership shall
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If the company fails to comply with the six-month limitation period, the
registering court will carry out a legal supervision procedure, and the company
will only be deleted in a compulsory liquidation procedure if it does not restore
its legal operation or register a new member during the supervision procedure.

On the basis of the amended rules, it can be concluded that the legislator has
made a concession in the light of the problems encountered in practice with regard
to the existence of a general/limited partner in the case of limited partnerships,
and does not automatically delete companies without a general/limited partner,
but ensures that they are restored in the procedure for the supervision of legality.
On this basis, in my view, the limited partnership form is moving, even if only
minimally, towards the capital mergers, and the absence of a general or limited
partner member is no longer ipso iure a reason for dissolution.

4. CHANGES TO THE RULES ON THE MANAGEMENT
OF LIMITED PARTNERSHIPS

The change to the rules on the management of a limited partnership is effec-
tive from 1 January 2022.

Based on the previous legislation, the Civil Code states that the limited part-
ner of a limited partnership cannot be a managing director of the partnership.?’
However, despite the statutory provision, in view of the dispositive nature of the
rules of the Civil Code applicable to legal persons, a limited partner of the com-
pany could also be elected as the company’s managing director, since the relevant
legislation is also permissive, it does not prohibit derogation from the provision.
Dispositivity is regulated by Section 3:4 of the Civil Code, according to which the
instrument of incorporation, the members and founders of the legal person may
derogate from the provisions of the Civil Code relating to legal persons when
regulating their relations with each other and to the legal person, as well as the
organisational structure and operating rules of the legal person, except when it is
prohibited by the Civil Code; or manifestly violates the rights of the creditors,
employees or a minority of members of the legal person, or prevents the effective
supervision of the lawful operation of legal persons.?

The previous provision of the Civil Code?’, despite the fact that it stated that
the limited partner could not be the managing director, was a rule that allowed

be required to notify within a time limit of six months following that date the court of registration
that the memorandum of association was amended in order to restore the conditions for operation
as a limited partnership, or the limited partnership was transformed into a general partnership, or
the transformation, merger, or the termination without succession, of the partnership was decided.

25 Civil Code Section 3:156 The limited partner may not be an executive director of the
company. as at 31 December 2021

26 Section 3:4 (2),(3)

27 Civil Code Section3:156 as of 31 December 2021
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for derogation, as members could decide to elect the limited partner as the man-
aging director of the company.?®

Based on these provisions, the limited partner could also be elected as a
managing director of the limited partnership by a decision of the members of the
partnership, but it was necessary to amend the text of this law in order to clarify
the legislative intention, given that this provision had caused a number of uncer-
tainties in the practice of law.

Reflecting the problems identified in the case law, the amendment to the
Civil Code effective from 1 January 2022 introduced a significant change with
regard to the management of limited partnerships.

On the basis of the amendment, the limited partner becomes an executive
director of the company by appointment or election?’. This legislative provision
already clarifies the possibility that a limited partner of the company can be
elected as managing director. It is important to highlight, however, that this is
only an option for the members of the limited partnership, and in view of the
different responsibilities of the general partner and the limited partner, it is still
recommended that the general partner be elected as the managing director.

In relation to the current legislation, it is important to point out that a limited
partner cannot automatically become the company’s managing director, except
by appointment or election.

This provision also confirms the problem resulting from the obligation to
stand, as explained in detail above, so it is important that the election of a limited
partner as managing director is to be decided by the members.

4.1. The Risks Connected with the election of a Limited Partner
as Managing Director

The election of a limited partner as managing director poses an additional
risk, mainly in view of the different liabilities.

If the assets of the company don’t cover the obligations of the limited partner-
ship the general partner has unlimited liability with his own assets for the duties,
but the limited partner is required only to perform its capital contribution.’!

28 Judit Gal: ,,A kozkereseti tarsasag €s a betéti trsasag szabalyai az 0j Ptk.-ban I1.” Céghirnok
2014/1. 3. ,,... there is no argument that the new Civil Code. 3:156 of the new Act as a rule that does
not allow for derogation, therefore, in my opinion, there is still no obstacle to the decision of the
members of the company to appoint the managing director of the limited liability company as an
outsider.”

29 Civil Code Section 3:156

30 Final Explanatory Memorandum to Act XCV of 2021 amending Act V of 2013 on the Civil
Code — Book of Explanatory Memoranda 2021/83.

31 Tekla Papp-,,Law of Business Enterprises Business Law” Business Law in Hungary; ed.:
Istvan Sandor; Patrocinium Kft.; Budapest; 2016.; 245-266.
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The limited partner generally is not liable for the obligations of the company,
but there are some exceptions in The Civil Code. For instance, the limited partner
is liable conditionally and limited, up to the part due from assets of the company
for the debts of pre-company and in case of the termination of the company with-
out succession. In another case at the change of quality of membership, -a gener-
al partner becomes a limited partner — the limited partner’s liability is unlimited,
joint, and several at the overrating of the contribution within a five-year forfeit
deadline.??

As it is shown, apart from the exceptions, there is a significant difference
between the liability of the general partner and the limited partner, so in my
opinion, the possibility of electing the limited partner as managing director may
give rise to a number of liability disputes and ultimately, in the intersection of the
duty of responsibility, may conflict with the essence and definition of the limited
partnership, with the regulation based on the different status of the general and
limited partners.

In light of the different liability obligations, there may be additional risks in
the case of a limited partner acting as a company director, given that as a compa-
ny director he/she may not make decisions in the best interests of the company,
or is not generally liable for the payment of creditors’ claims with his or her own
assets.

In the event of the company being dissolved without legal succession, only
the company general partner — who, where relevant, does not act as the company’s
representative — is liable for unpaid creditors’ claims.

Therefore, in the case of the election of a limited partner as managing direc-
tor, the cooperation and trust relationship between the members is of particular
importance. Subject to the liability issues discussed, in many cases, the election
of a limited partner as managing director takes place when there is a family rela-
tionship, often a spousal relationship, between the member and the outsider.

The legal possibility of electing a limited partner as managing director was
justified on the basis of case law. The amended provision of the Civil Code clar-
ifies the possibility for a limited partner to become the executive director of the
company by appointment or election. Since the amendment, it is no longer neces-
sary to refer to the rules governing the disposition of legal persons in order for the
limited partner to perform the duties of managing director.

Despite the legal provisions, in my view, the election of a limited partner as
managing director should always be done with due diligence, taking into account
the different responsibilities of the general and limited partners.

32 Tekla Papp-,,Law of Business Enterprises Business Law” Business Law in Hungary; ed.:
Istvan Sandor; Patrocinium Kft.; Budapest; 2016.; 245-266. pp.
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5. CHANGES IN THE LIABILITY OF THE LIMITED PARTNER

The amendments, effective from 1 July 2021, add to the rules governing the
liability of the general partner of a limited partnership, the case where the termi-
nation of the membership of the general partner leaves the company with only one
limited partner.

In view of the fact that in this case, the limited partner has six months (which is
not a period of limitation under the new rules) to arrange for a new general partner
to join the company, it is appropriate to regulate his liability for this period as well.?

Under the amendment, until the new general partner joins (or until a transfor-
mation, dissolution without legal succession, or merger is decided), the liability
of the limited partner is the same as that of the general partner. On the basis of this,
the limited partner is liable (jointly and severally with the other limited partners) for
the company’s liabilities not covered by the company’s assets during this period.*
For this period, the liability of the limited partner is the same as the liability rules
applicable to the company, i.e. the traditional separation of the two forms of lia-
bility for a company is broken down.

6. CHANGES TO THE RULES ON SETTLEMENT IN THE EVENT
OF THE TERMINATION OF MEMBERSHIP

The amendment to the Civil Code, effective from 1 January 2022, clarifies
the rules of settlement in the event of termination of the membership of a limited
partnership’s general or limited partner. Under the amended rules, settlement with
the former member, his heir or legal successor in the event of termination of
membership must take place within three months unless otherwise agreed. 3

Considering the rules on the settlement with the former member, his/her heir
(successor), it gives a more important role to the agreement of the members, on
the basis of which they can individually determine the method of settlement, the
time of settlement and the amount of the assets to be released.?® However, a set-
tlement must always take place and any provision in the company statutes which
exclude settlement must be null and void.?’

33 Civil Code Section 3:157 (2) If the partnership no longer has a general partner, the limited
partner shall be liable for the debts incurred following that date but before the conditions for
operation as a limited partnership are restored or the transformation, merger, or the termination
without succession, of the partnership is decided according to the rules on general partners.

34 Civil Code Section. 3:154.

35 Civil Code Section 3:150 (1)

36 Civil Code Section 3:150 (2)

37 Civil Code Section 3:150 (3)
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7. EXTENSION OF THE RULES ON ADDITIONAL MONETARY
CONTRIBUTIONS TO LIMITED PARTNERSHIPS

Traditionally, the legislator provided for the possibility of additional monetary
contributions as a means of loss cover only in the case of limited liability compa-
nies. Therefore, under the previous legislation, substitute contributions were not
dealt with under the general rules for legal persons or companies but specifically
under the rules applicable to limited liability companies.3®

The legal institution of additional monetary contribution will no longer be
exclusively related to limited liability companies but will be defined as a general
legal institution under company law, based on the provisions of the Civil Code in
force as of 1 January 2022. The justification for this extension is intended to ensure
the stability of the operation of companies.

Regarding limited partnerships, this legal institution is special because the
Civil Code does not prescribe a minimum amount of assets to be contributed by
the members for the establishment and operation of the partnership, unlike in the
case of limited liability partnerships, where the minimum amount of share capital
is HUF 3 million.

According to the current rules on additional monetary contributions, “If the
company’s articles of association authorise the supreme body to impose an obli-
gation on members to make additional contributions to cover losses, the maximum
amount that the member may be required to pay and the frequency with which
such contributions may be imposed must be specified.”*

Due to the partnership nature of limited partnerships, the amount of the
partners’ contributions is not predetermined, but if the partners’ obligation to
make additional contributions is provided for in the partnership agreement, the
general partner or limited partner is obliged to make a predetermined contribution
to cover losses. Of course, the requirement to make an additional monetary con-
tribution is not a legal obligation but is left to the members to decide in the articles
of association.

The possibility of additional contribution also moves the limited partnership
away from the traditional partnership form. The way I see it, in line with these
provisions, it would also be necessary to provide for a minimum contribution of
assets for partnerships, which is currently shaped solely by practice, based on the
costs necessary to start up the company.

Under the current rules, there may be cases where the amount of the addi-
tional payment significantly exceeds the amount of the contribution in kind. There

38 Before 1 January 2022, the institution of the additional monetary contribution is regulated
by the Section 3:183 of the Civil Code and was exclusively a legal institution related to limited
liability companies

3 Civil Code Section 3:99/A
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is no requirement for the minimum asset contribution for the lawful operation of
the company, so this legal compliance does not force the members to cover losses,
it is questionable to what extent the obligation under this additional contribution
can be enforced in practice.

The obligation to cover the losses of a limited partner of a limited partnership
may be contrary to the definition of the business association form, given that the
essence of a limited partnership is that the person is not liable for creditors’ claims
not covered by the assets of the partnership. Of course, the imposition of an ad-
ditional monetary contribution may be at the discretion of the partners, not a
mandatory legal requirement. However, in cases where the partners do not have
the same number of votes (the partners may deviate from the equal number of
votes, but the minimum number of votes required by law is one), where the gen-
eral partner holds more than the limited partner, or more than three-quarters of
the votes, there may be a situation in the course of the company’s operation where
the limited partner is obliged to make a deficiency payment against his will in the
event of the company’s loss-making operation.

In this case, a situation may arise contrary to the definition of a limited
partnership, with the derogation of the duty of responsibility, because the limited
partner would have the same obligation as the inside member to cover the loss
during the operation of the partnership.

8. IMPACT OF THE AMENDMENTS ON
THE LEGAL STATUS OF LIMITED PARTNERSHIPS

In my opinion, with the change in the rules of the new Civil Code and the
acquisition of the legal personality of the limited partnership, there is a tendency
in the Hungarian legislation, which is increasingly bringing the provisions gov-
erning limited partnerships closer to the rules governing capital companies. Also,
in the context of limited partnerships, in line with Hungarian jurisprudence, rec-
ognising the limited liability company as a legal person, the rules ensuring the
functioning of the company are increasingly being given priority over the persons
involved in the company.

On this basis, it can be concluded that, although limited partnerships in
Hungary are traditionally partnerships, the changes in company law rules are
similar to capital partnership rules. Of course, the Civil Code still does not provide
for a minimum share capital requirement for limited partnerships, whatever the
amount of capital required to set up these types of companies, this rule continues
to reinforce the partnership character of the company.

The two forms of liability remain separate, but the possibility of a limited
partner being elected as an executive director seems to blur the line. Where the
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limited partner performs the functions of the executive officer, his/her status is
complemented by the liability of the executive director.

In this case, there is no longer a sharp distinction between the two types of
liability that constitute the conceptual essence of the limited partnership.

In the case of the election of a limited partner as managing director, the
obligation of the member to assume liability for the company’s debts with all its
assets is also called into question, in addition, where appropriate, to the liability
of the outsider as managing director. This trend can also be observed when ob-
serving the limited partner. If the limited partner is also the managing director of
the company, his liability is not limited to the contribution of assets, but may be
supplemented by the liability of the managing director. Among the general rules
applicable to executive officers, the legislator states that ,,The legal person shall
be liable for any damage caused to a third party by the executive officer acting in
his competence. The executive officer and the legal person shall be jointly and
severally liable if the executive officer caused the damage intentionally.?

On this basis, in the event of the company’s dissolution without legal succes-
sion, the limited partner can also be held liable for the company’s debts if he or
she intentionally causes the insolvent situation. In this context, the role of the
limited partner may be similar to that of a member of a limited liability company
with a traditional capital structure in the context of the breach of limited liability.

The conventional distinction between the liability of the general and limited
partners is also blurred by the amendment on the change in the liability of members,
which declares the limited partner to be liable in the same way as the general part-
ner if the company no longer has a general partner. This liability is imposed on the
limited partner only until the restoration of the legal operation of the company, with
a maximum period of 6 months. However, with the change in the rules on dissolution
without succession, i.e. that the company does not ipso iure cease to exist after 6
months, this period may be much longer. Thus, during this period, the conceptual
basis of the limited partnership, with the sharp distinction between the two forms
of liability, will be disrupted. During this period, the outside member is liable, like
the inside member, for the company’s debts not covered by its assets.

9. CONNECTION OF THE AMENDED PROVISIONS ON
LIMITED PARTNERSHIPS WITH THE EUROPEAN UNION
COMPANY LAW DIRECTIVE

The European Union Company Law Directive, DIRECTIVE (EU) 2017/1132
OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 14 June 2017

40 Civil Code Section 3:24 [Liability of executive officers] (2)
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relating to certain aspects of company law, governs the EU provisions governing
companies.

In addition, individual member states, including Hungary, continue to apply
separate company laws, which are amended from time to time to comply with EU
directives and regulations. This EU Directive sets out requirements for the EU
Member States only in relation to companies with limited liability (limited liabil-
ity companies, stock companies).*!

In my opinion, the amendments to the Civil Code concerning the limited
partnership discussed in my study and the legal personality acquired by this type
of company as of 15 March 2014 follow the trend in Hungary that the type of
company is increasingly shifting towards the rules governing capital companies.

With the amendment of the rules on limited partnerships, the application of
EU company law rules to these forms of company may also arise.

10. SUMMARY

The way I see it, based on the amendments to the Civil Code governing
limited partnerships, which reflect the problems encountered in practice, there is
a tendency in Hungarian legislation.

Starting with the change in the legal personality of the limited partnership,
this type of company may, at the discretion of its members, operate more and more
in a manner similar to the rules of capital mergers, despite the fact that the law
does not impose a mandatory asset contribution obligation.

The aim of the regulation is to ensure the long-term operation of companies,
the widest possible scope of disposability, and the decision-making of members.

In my view, the amendments provide answers to the questions and uncer-
tainties that arose in legal practice, but in view of the duty of substitution, the
possibility of electing a limited partner as a managing director, the imposition of
an additional monetary contribution, and the liability of the limited partner until
the entry of the general partner in the case of limited partnerships are likely to
encounter challenges in judicial practice.

In the case of a limited partnership, the role of the limited partner may no
longer be limited to the contribution of assets, but based on the amended provisions
described in detail in the study, he/she may also play a decisive role in the rep-
resentation of the company, in covering its losses, and in the absence of a member,
in the overall operation of the company, subject to stricter liability rules.

To sum up, it can be concluded that since partnerships have already been reg-
ulated as legal entities in the Civil Code, it was justified to clarify and supplement

41 https://www.europarl.ecuropa.cu/factsheets/hu/sheet/35/tarsasagi-jog
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the relevant provisions on the basis of case law. The rules provide for the possi-
bility for the members to deviate from the general rule of the obligation to provide
compensation, therefore it is particularly important to know these rules and to
apply them properly in practice.
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LINKING ECOLOGICAL AND SOCIAL
RESPONSIBILITY — SOCIAL PLASTIC
AS A POSSIBLE SOLUTION?

Abstract: Sustainable economy is a complex issue that requires active or
even proactive behaviour from all actors. The state must use its own instruments
to coordinate market processes, fight against socio-political problems and try to
enforce certain human rights in parallel. In this way, it is natural that the state
would also like to be relieved of its burdens of liability. The question is to what
extent it can do so. Especially on such issues as environment and the fight against
poverty? To what extent can CSR (corporate social responsibility) activities by
businesses or PSR (public social responsibility) activities by public authorities
be enforced, and within what social and legal framework? Who is responsible and
to what extent? In our study, we will examine this at the level of theory and
practice. To illustrate practice, we would like to present the Social Plastic project
as a good practice.

Keywords: social benefits, social plastic, social policy, waste management.

1. INTRODUCTION

Our current economy, as it is highlighted by the information leaflet of the
European Parliament as well, is an economy building on mainly one-direction
linear processes.! This also means that most of the products are made for single
use. This results in two things. One is the development of an enormous amount

! Circular economy: definition, importance and benefits, European Parliament, https:/www.
europarl.europa.eu/news/en/headlines/economy/20151201STO05603/circular-economy-definition-
importance-and-benefits, 27. Dec. 2021
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of unnecessary waste. The development of waste comes to the fore as a result that
is completely inevitable in this market perception. It has significant negative im-
pact on the nature. The ecological footprint of these factories is huge.

Partly related to the environmental effects, these production processes have
effects on the market, including labour market as well. Linear economy has cre-
ated the currently known manufacturing technologies and processes which deter-
mine the content of jobs necessary for the effective production. These production
processes give the basis of the currently known capitalist production systems
which have significant effect on the economy of certain countries, the economy
of the European Union and, in a wider context, a significant part of the global
economy. A significant part of the products and services originating from linear
production processes circulate on the globalized market and the labour market
within that, which has been significantly damaged, but not destroyed completely
by the current pandemic.? There are interruptions in the system, and there will be
so until the virus will have its current activity. It is worth to talk about such ob-
stacles as the chip crisis, or the dependence of a significant part of the globalized
market on China and the South-east Asian countries. Most products are made in
these countries, or if not the product itself, but some of its ingredients or compo-
nents. Its effect could be felt mostly during the first wave of the pandemic, and its
effects can still be felt today. Besides the exposure of the market, one of the dan-
gers of these globalized markets is the environmental load.> However, this latest
effect has been discussed much less than other problems. One part of the problem,
compared to the phenomenon, is a global problem, while another part is the lia-
bility of the individuals or certain actors of the market.

It is well-known that the farer a product comes from, the more it travels. The
length of the journey and the choice of the delivery method determine the envi-
ronmental load accompanied by the delivery of the certain product. This deter-
mines a product’s ecological footprint and the level of the environmental load
caused by the product besides certain parameters. This is important to be high-
lighted because a product’s effect on the environment does not cease by reaching
the finish line. Namely, the product usually arrives in a package. The package
mostly becomes waste. However, often not just the package, but mostly the prod-
uct itself may become waste after a while. So, taking the ecological aspects in
view as well, a certain product means multiple load on the environment. Despite
cost efficacy, we must count with a huge amount of loss in the classic for-profit
model. And it occurs not necessarily in the company’s budget, but in its scope.

2 Magdolna Vallasek, (2021). “Munkajog a vilagjarvany idején. Régi dilemmak, ij megoldasok?”
In M. Bak, & J. Gagyi (ed.), Minden mdasképp...?, Scientia, Kolozsvar, 161-170

3 Bulat Z. Akhmetzyanov — Serik R. Egizbaev, S., “Opportunities and Prospects for the
Transition to Post-COVID Circular Economy™. In : Osipov, V.S. (eds) Post-COVID Economic Revival,
Volume II Sectors, Institutions, and Policy, Palgrave Mcmillan, Cham, 2021, 35-50.
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The question is how much the company feels its own liability in this relation.
How much would it like to push this liability to the state or the consumers? But a
much more general question also emerges from where the field giving the main
topic of this current study should be started: who is responsible and what for? A
determined segment of the circular economy will be examined through this liabil-
ity. This segment is the possibility of linking ecological and social responsibility.

2. WHO IS RESPONSIBLE AND WHAT FOR?

The recent period has brought great changes in the way as the companies
imagine their position within the economy, and their relationship and effect to the
wider socio-economic medium. The company is not just an isolated entity anymore
that keeps the mystic three-step distance from its environment. The companies
should have recognized that they have impact on their environment and all the
stakeholders connecting to them somehow.

Of course, we have to highlight the level of liability we are talking about.
From the aspect of the marked topic, the relationship between legal and ethical
liability or economics and ethics may be relevant. In this current study, the latest
would be emphasized as the examined issue has not had mature legal frames. Of
course, this does not mean that even legal responsibility would not prevail. So,
that is why legal liability is put into the background for a bit, but it is not trivialized.
The reason of this is that legal and non-legal liability should be distinguished from
social liability. The non-legal liability forms are such as political, moral etc. lia-
bilities. Legal liability means such compliance obligations that occur as legal
obligations. It means correctness for a kind of contractual or non-contractual
damage. The legal liability system of the companies is complex. The certain lia-
bility formulas prevail side by side. Enforceability is the characteristic of legal
liability, regardless of jurisdiction. Along the legal rules and the general and spe-
cial field-specific legal principles, correctness is enforceable if necessary. It is
worth to be highlighted at this point that, compared to the above, we have to step
back one step at the examination of liability. If we talk about liability, we need to
make difference between liability “because of something” or “for something”.4

As it has been mentioned, the greatest difference between legal and moral
standards is the existence or lack of enforceability by state assets. However, it is
important to emphasize that most of the standards regulating the society’s life are
followed by people only because of their fear from the punishments. It can usu-
ally be seen behind compliance that following the moral standards similar to the

4 Péter Miskolczi-Bodnar, “A jogi felel3sség és a polgari jogi felelésség alapkardasei, a Ptk.
karértési szabalyainak rendszere, a deliktualis és a kontraktualis feleldsség szétvalasa” In Barta
et al (ed.), Magyardzat a kartéritési jogrol, Wolters Kluwer, Budapest, 2018, 21.
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law voluntarily or following them because of a different urge helps its acceptance
and the identification with it. The economic side is connected to this. Kocziszky
highlights that liability for others is the central element of ethical economics.® It
is added by us that this liability for the others should occur in the general policy
of the companies, and it should determine the applied business model as well.
Ethical perception should be integrated into the mainstream of the economic
thinking. This integrated perception is based on four pillars.

— justice and fairness

— honesty

— sustainability

— solidarity and social responsibility

In the frames of this study, not all the four elements can be examined sepa-
rately. Because of the chosen topic, the principles of sustainability and solidarity
(social responsibility) will be highlighted.

Sustainability primarily means the transformation of work organization pro-
cesses, and the greening of raw material acquisition and employment. The reali-
zation of green job associated that is associated with sustainability will have a
great role in this. However, sustainability means the sustainability of the market
as well. If we look at the segment of consumer contracts and services, the con-
sumers of different generations are receptive for different aspects of the circular
economy. The certain generations prefer different elements of the circular econ-
omy.® But value creation occurs in all groups, regardless of generations. Recog-
nizing this, some companies has fitted their operation to this.” The circular busi-
ness model can be considered as a subcategory of the business models. But, despite
the classic business model, it primarily strives for the effective use of resources
instead of economic performance, while it sustains good financial health and the
company’s long-term viability by that. Value creation occurs as an important goal,
and it defines circular business model as the follows: “it is a business model in
which the conceptional logic of value creation is based on the use of economic
value remaining in the product after its use during the creation of new offers”.
The common characteristic of every circular business model is the goal of de-
creasing energy-, water- and material consumption, and recycling or resale the
waste produced by the company.? So, the circular business models are connected

5 Gyorgy Kocziszky, “Etikus kozgazdasagi gondolkodas: mikor lesz az utopiabol valosag?”
In G. Kocziszky (ed.), Etikus kézgazdasagtan, Magyar Nemzeti Bank, Budapest, 2019, 15-65.

® Olah et al: “Preferences of Central European Consumers in Circular Economy”,
Ekonomicko-manazerske spektrum” 2/2021, 99.110. doi:dx.doi.org/10.26552/ems.2021.2.99-110

7 Antikainen, M., & Valkokari, K. (2016). A framework for sustainable circular business
model innovation. Technology Innovation Management Review, 7/2016., 5-12.

8 Marcus Linder, Matts Williander, “Circular business model innovation: inherent
uncertainties”, Business Strategy and Environmental, 2/2016, 182- 196. doi:10.1002/bse.1906
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to the sustainable business models as they intended to create economic, environ-
mental and, to a lesser extent, social values, they involve more interested parties
and they have a long-term perspective.” Solidarity and social responsibility create
such a rule material in which relative social security is an important motivation.
But its point is inhesion, the promotion of the interests of the affected group, and
helping each other. Solidarity, as an element, always deal with things over our
own interests. It demands active behaviour for the public interest. But solidarity
is a fine example of how something can be an ethical expectation and a legal
principle at the same time.

Environmental protection and the creation of social security should mean
such a perspective. But who is responsible for its creation and insurance? As we
have talked about business models, this issue cannot be separated from the role of
the companies. The question is rather how much they have to take part in solving
the above-mentioned problems. The report of the European Parliament dealing with
social responsibility highlights that companies cannot take over the authorities’
tasks related to the promotion, performance and control of social and environment
protection standards. It essentially means that the companies’ liability can reach
only the level that cannot replace the state’s role. Of course, its legal guarantee is
that the companies perform activities or provide services over the legal guarantees
that serve the society. The state cannot escape liability by pushing it completely
to the companies.!?

In the two issues examined in this study, but in almost every other field as
well, it should perform its tasks in the frames defined by the Basic Law, but with
the content defined by the laws and orders. In the examined fields, the core of the
state’s basic obligation is given by Article XIX of the Basic Law on social secu-
rity,'! Article XX on the right to physical and mental health and Article XXI on
the right to healthy environment.!> And the detailed rules can be found in the
social measurements and the environmental protection legal rules. Naturally, the

9 Maria Antikainen, Katri Valkokari, “A framework for sustainable circular business model
innovation”, Technology Innovation Management Review, 6/2016, 5-12. Doi: 10.22215/
timreview/1000villi

Marcus Linder, Matts Williander, “Circular business model). Critical success and risk factors
for circular business models valorising agricultural waste and by-products”, Resources,
Conservation and Recycling, 165/2016 doi:10.1016/j.resconrec.2020.105236

10 Report — A7-0023/2013, European Parliament. Report on Corporate Social Responsibility:
promoting society’s interests and a route to sustainable and inclusive recovery, https://www.
europarl.europa.eu/doceo/document/A-7-2013-0023 EN.html, 20. Dec.2020.)

' Hilda Toth, “Megtéritési igény az egészségbiztositasi ellatasok és nyugellatasok korében”,
In Judit Barta, Timea Barzd, Csilla Csak (ed.), Magyardzat a kartéritési jogrol, Wolters Kluwer,
Budapest, 534-562.

12 Nora Jakab, Gabor Mélypataki, “The right to water as a social fundamental right”, Journal
of Agriculture and Environmental Law, 14/ 2018, 7-63. doi:10.21029/JAEL.2019.26.255

549



Gabor L. Mélypataki, Linking Ecological and Social Responsibility — Social Plastic... (545-561)

state can also take over tasks and liability over these legal frames. Specifying, the
state can hold any amount of liability since it defines its legal frames. What separates
from the general state liability is its responsibility happening over the mandatory
responsibility of the state institutions. Its tool is taking public responsibility.!?

The actors of the economy should define their own liability in comparison
with this relationship system. We can also talk about the role of the companies
and the consumers. The role of the companies can be connected to social respon-
sibility, while the consumers’ role is related to the conscious consumer movement.
These two responsibilities can influence the development of the environmentally
conscious economy based on social principles side by side and strengthening each
other. The consumers’ demand for fair and/or environment-friendly products in-
creasingly influences the quality and nature of the products and services provid-
ed by the companies. Of course, this is only one segment of this topic, but not a
negligible one. Mainly because state responsibility openly declares the validation
of third generation rights as well, that condenses in the economy as well. In most
cases, this condensation does not result in a legal obligation at this time, but it
defines such ethical expectations that influence the companies’ operation, even
as a soft legal tool as well. The Volkswagen scandal erupted in 2015 can be an
excellent example for this relationship, in which the Volkswagen used an irregu-
lar bypass device in the engine control of its diesel cars to circumvent the emission
standards of the United States. This irregular technology was used in more than
2.5 million cars. The credibility of the company had fallen a lot because of the
scandal, that could be measured in Euro billions. Companies should have open
and clear communication in the frames their environmental responsibility. If the
company does not do so, its failures and mistakes will even be revealed, but their
social judgement will become quite negative.

But what does this exactly mean in the frame of ecological and social re-
sponsibility?

3. ECOLOGICAL AND SOCIAL RESPONSIBILITY
IN THE FRAMES OF CSR

To define the answer, the definition of corporate conscience should be men-
tioned, referring to that the companies are organizations built up by individuals
and operating as the part of the society, which are in interaction with their envi-
ronment.'* The strength of the connection points to the certain stakeholder groups

13 Nora Jakab, Zsofia Raczi, “Issues of Public Social Responsibility in Great Britain and
Hungary”, Zbornik Radova Pravni Fakultet (Novi Sad), 2/2019, 603-617. doi:10.5937/zrpfns53-22780

14 Keneth E. Goodpaster, John B. Matthews, “Can a Corporation Have a Conscience?”
Harvard Business Journal, 1/1982,
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determines the levels of this complex economic liability system. The point of the
CSR is the recognition of the fact that the scope of a company does not stop at the
fence. The approach has started from the thesis that, in the modern world, a com-
pany’s boundaries are not at its fence, and the corporate decision makers should
manage a complex interest- and value matrix, not only the “company”, the em-
ployees and the company’s narrow business environment.> Everyone who is in-
fluenced by the performance, or the performing process of the company’s strate-
gical goals takes part in this managed process.!® Accordingly, the company has
an impact on its real environment. The activity of the companies has effects on
their ecological environment. So, the company’s liability is to decrease its ecolog-
ical footprint. This is especially valid for enterprises dealing with manufacturing
products.!”

4. THE ROLE OF PLASTICS IN THE ECONOMY — WASTE OR
SECONDARY RAW MATERIAL?

The role of plastics and plastic packages is significant in the current produc-
tion. Plastic is treated as a raw material defining our everyday lives that can be
produced at a relatively low cost, so industry and households use it a lot. This
means that plastic gets in the everyday life, the daily cycle. More and more plastic
waste is created that has led to ecological catastrophe in several places. Where not,
it also means a great problem, as it constantly pollutes the environment and de-
stroys people’s environment as well. Plastic as waste is just cumulating. Its reason
is the lot of time needed for their decomposition. The tempo of the development
of plastic waste is faster than the tempo of decomposition. Some plastic types have
a decomposition time of even more than a hundred years.

But the plastic cumulating in the world’s seas and other places can cause not
just ecological but relating social problems as well. The administrative system
and the citizens of poor areas cannot manage this large amount. From this aspect,
the fact that they produce the waste for themselves, or it gets to their area and
waters in a different way is not important. Some states do not have great drinking
water sets. And even the small amount they have can be easily polluted. These
countries are often vulnerable as greater multinational companies install factories
here, and most of them does not follow the instructions. They perform strongly

15 David Adrian Maté, <6 6ra munka, 9 ora pihenés, 9 Ora szérakozas: A 30 6ras munkahét
nyomaban” Erdélyi Jogélet, 4/2020, 77-93. doi:10.35925/j.multi.2021.5.33

16 Robert Braun, Vallalati tarsadalmi felel6ésségvallalas — A véllalatok politikaja, Akadémiai
Kiad6, Budapest, 2015.

17 Szigeti et al, “Vallalati 6kologiai labnyom-szamitas kihivasai a KKV. szektorban”,
Vezetéstudomamy, 7-8/2019, 63-69. doi:10.14267/veztud.2019.0706
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polluting activities, and human rights are often violated as well. It can be seen
from the above-mentioned complex phenomenon that problems also occur in
groups, and they should be managed together. If the fast fashion phenomenon is
taken as an example, it often displays bad employment conditions, the ignorance
of human rights and pollution at the same time. The companies’ responsibility is
indispensable to eliminate the problems.

The areas full of plastic waste significantly influence the residents of the
certain geographical areas, often causing social problems as well. We are searching
the answer for the question that by what solutions the companies could manage
these problems. So, later, we would like to present the Social Plastic program as
a possible way and, of course, a good practice.

But firstly, we have to examine the nature of plastic waste and the opportu-
nities hiding in it.

If looking from the perspective of CSR, the ownership and tenure are im-
portant even in the case of wastes, but the extension of social responsibility is
more important. During its examination, legal and economic principals get in an
apparent contrast. Along economic principles, the company’s social responsibil-
ity can break the development of the waste ownership chain. However, this does
not mean a direct intervention, but the use of such elements that divert the way of
waste. Diversion may mean the separated collection of certain plastic types by the
manufacturer. Why this should be examined? Because one of the principles of
CSR is that the company’s activity and its effect does not stop at the fence, but it
affects over it. Accordingly, it is indirectly responsible for the life cycle of its
manufactured products at least to the extent that it should be environment-friend-
ly or less polluting. This does not mean that the company should follow-up every
single product. This only means that the company should work out preventive
measurements to decrease its existing ecological footprint or create a policy sig-
nificantly dealing with the management or at least the reuse of wastes.

It is an important step that the companies try to validate the theory of circulate
economy in their CSR policy. They can do this as it can be found in the sustain-
ability report of the IKEA issued in 2018. The IKEA report contains the medi-
um-term goal of becoming a business building on circulate economy in 100% by
2030. This means building sustainable buildings, using renewable energy resourc-
es and, interestingly, the use of plastic.'® From the aspect of this study, the latest
should be highlighted. IKEA sees the opportunity in plastic, and it thinks about
it as a long-lasting raw material. Items made of plastic can be used for long and
for numerous purposes. The plastic’s disadvantage can be its advantage as well.
Products made of plastic are usually durable, and that is why it does not motivate
for constant consumption, because they are not for single use.

18 IKEAs sustainable growth — Local sustainability report, https:/preview.thenewsmarket.
com/Previews/IKEA/DocumentAssets/535135.pdf, 01 November, 2021
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So, a plastic product not necessarily becomes waste after one use. Of course,
it depends on the product’s function as well. In connection with this, it can be
highlighted that the development of circulate economy is related to the current
global systems. The European Union also realized this when it submitted an action
plan in the frames of the European green arrangement and as the part of the new
industrial strategy in March 2020 to realize circulate economy. The Committee’s
statement mentions the revision of the rules applicable to the extended manufac-
turer liability as one of its tools.!” Besides these, the EU has the aim to make all
the packages of recyclable plastics by 2030. A significant part of plastic wastes is
given by single-use plastic products and packages. In this context, circulate econ-
omy originates from that the item which would be waste could be raw material as
well. On the level of today’s industrial technology, the operations and procedures
transforming plastic waste to raw material are existing. Moreover, the lifetime of
plastics makes possible for a product or waste to take part in more cycles.

As a consequence of the above, this point of view should be learnt by the
companies as soon as possible. The increasing amount of waste will mean increas-
ing pressure. From now, it will be an important factor that the market itself will
demand that the companies rely rather on circulate economy, become environ-
mentally conscious and take the responsibility. Szabolcs NAGY highlights that
the social judgement of companies occurring on the market of environment-friend-
ly products usually improves even on short-term. Of course, this depends on the
quality of corporate communication and the level of commitment as well. And he
also adds that consumers take the liability of the companies equal to individual
liability that causes important consequences.?’ The company should describe its
successes and failures achieved on the environment field for the society by the
help of the environment-conscious promotion-mix. The presentation of failures is
important because only this way is ethical with the consumers. That’s why the
so-called dieselgate case was so loud.

So, from our point of view, circulate economy is such economy in which the
usable wastes are constantly recycled to the production as secondary raw material.
This secondary raw material should be prepared and used considering the aspects
of cost efficacy besides minimum material loss. And in this case, the social respon-
sibility of the companies is that the way of waste is legally and technologically
existing, but this way is divertible and so, plastic can be attached to the circulate
economy. Treating plastic wastes in this way has primarily ecological effects. The
fight for the green goals itself can be interpreted as a realized CSR.

19 European Commission’s Report, Communication From the Commission to the European
Parliament, the Council, the European Economic and Social Committee, and the Committee of
the Regions- European Strategy for Plastics in a Circular Economy, https://eur-lex.europa.eu/le-
gal-content/EN/TXT/HTML/?uri=CELEX:52018DC0028&from=HU, 01. Nov. 2021,

20 Szabolcs Nagy, Kornyezettudatos marketing. Miskolci Egyetem? Miskolc, 2005
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One of the commitments of the Kersia is such an example. Kersia considers
repressing pollution to be especially important. The collection and reuse of plas-
tic packages is one of the preconditions of the circulate economic strategy. The
aim of the company is to transform this social expectation to a real business
model, using an approach that involves the following:

* buying packages containing recycled plastic
* collecting packages
* recycling packages

But more categories of wastes are known. We can talk about settlement, inert
and dangerous wastes as well. In certain cases, their collection itself is an impor-
tant responsibility. However, from legal aspect, the definition of waste involves a
wider range. The definition of waste involves “garbage” as well, materials that
are unsuitable for further use and recovery and they are disposed. Over this, the
definition of waste also involves materials which are suitable for further use or
use as secondary raw material. In the interpretation of the definition of waste,
treating recyclable materials as waste and their regulation cause most of the prob-
lems. Some materials categorized as waste can be even valuable properties. The
boundary line between materials categorized as waste and “valuable products” is
very narrow.?! It is possible that while something is waste for the consumer, the
enterprise can still use it as a secondary raw material.

But it is very important to highlight that the actors of the economy will be
as proactive as they can see the state to be initiative. Supporting recycling is also
an important task of the state. This has been recognized by some countries, so
75% of metal wastes are recycled in Germany and the United Kingdom. The total
amount of recycled waste is 68% in Germany and 35% in Hungary.?

It should also be recognized that the above-mentioned activity often has not
just ecological, but social effects. This affects mainly the fields where the popu-
lation’s standard of living is not high, and more and more waste floods their en-
vironment in different ways. The basic issue is how ecological and social liability
could be realized at the same time. One of the currently working solutions is the
Social Plastic system. But what is this? I would like to describe its conception in
the following as a good practice.

2l Csilla Csak, “A hulladék fogalmanak értelmezése az unios itélkezési gyakorlat alapjan”,
Publicationes Universitatis Miskolcinensis Sectio Juridica et Politica, 29/2011, 423-434.

22 Eurdpai Parlament. (16/02/2021.). Waste management in the EU: infographic with facts
and figures, https://www.europarl.europa.eu/news/en/headlines/society/20180328STO00751/eu-
waste-management-infographic-with-facts-and-figures, 20. Dec, 2021.; Circular economy:
definition, importance and benefits, European Parlimnet, https://www.europarl.europa.eu/news/
en/headlines/economy/20151201STO05603/circular-economy-definition-importance-and-benefits,
27. Dec. 2021; Horvath et al., “The waste management sector of Hungary. ‘Review of Business &
Management’”, Theory Methodology Practice,1/2021, 31-42.
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5. SOCIAL PLASTIC

We need to leave the frames of the company to understand the operation of
Social Plastic. Social Plastic means the circular system itself found out by the
founders of the Plastic Bank and also the collected plastic itself. Social Plastic, as
a circular economic model, works based on that plastic collected by people essen-
tially works as a convertible currency.

We have no data about how much of the plastic waste gets back to the circu-
lation in this way. But the importance of this collecting method is highlighted by
the fact that in Ethiopia, a geographical unit which could be potentially affected,
only 3.5% of the plastic bottles used in connection with the disposal of used bot-
tled water get back to the collectors for recycling, while 40% of the water bottles
are thrown in the trash.?

As we have referred to it before, the Plastic Bank motivates people to take
plastic waste to collecting points worldwide for recycling over the world. In return,
they get digital tokens. Plastic waste becomes a value for at once, since it helps
people in need as a convertible currency. And as we are talking about digital to-
kens, the financial benefits given for the collected waste can be used as a cash-gen-
tle tool. Digitalization, and the use of virtual currency itself makes the developed
processes more greener. These digital tokens can be managed and used on a bank
account available by a smart phone. People can buy food, water, phone minutes
and further products by the “money” found on the bank account. We are talking
about items connected to the everyday life which are natural for the members of
the major society. But the mentioned groups pay for these services by plastic waste.
It is interesting that plastic waste gets a positive context from this perspective. Its
reason is that it, as a currency, has a significant role in the field of equivalence
and the development of equal opportunities between people. As it has been men-
tioned by a lot of people, the use of cheap plastics has democratised consumption
(Plastics Industry Association), and the recyclable and collected plastic strength-
ens the aspiration for creating social equality.>* It can be interpreted as a kind of
social preference where waste and the token got for it helps the delivering party
to reach a level equal to the level of the members of the major society by the gained
benefits. The system working like this can be only a complement of the state
system. In this case, this means the complementation of the social aid system that

23 Abdissa Gemechu, Béla I11és, “Reverse Logistics Process of Used Plastics Water Bottles
Supply Chain in Ethiopia”, In K. D. Dimitrov, D. Nikolovski, & R. YImaz (editor), Proceedings of
XIV. International Balkan and Near Eastern Social Sciences Congress Series on Economics,
Business and Management-Plovdiv / Bulgaria, September 26-27, 2020 University of Agribusiness
and Rural Development, Plovdiv, 2020, 175-185.

24 Plastics Role in Social Justice and Equity. Plastics Industry Association, https:/thisisplastics.
com/economics/plastics-social-justice-equity/, 27. Dec. 2021.
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is more likely to connect to the companies’ CSR policy than the state systems.
Despite this, or even because of this? — it can be efficient. The system of Social
Plastic and the network of the Plastic Banks is an international supranational
network that seems to be easy to be adapted.

For managing recyclable materials and the tokens, the Plastic Bank offers a
secure method without cash. The system shows motivators that motivate the clients
for collecting and dropping waste. This means a source of livelihood for them.
This source of livelihood can provide help primarily in the countries of the third
world, that is why Ethiopia and its related data has been mentioned as an example.

In the countries of the third world, it can be an aid primarily in those areas
where there is a beach or ocean front. The project itself also urges the delivery of
waste collected from the oceans and seas, because they hide a high amount of
waste. Over this, Social Plastic means not just an economic model, but the spe-
cific plastic as well. As it has been mentioned, it is a currency and a potential raw
material as well. Companies connect at this point by their CSR activity. Companies
participating in this system agree to produce a newer product or package from the
collected plastic.

The companies’ message on decreasing the plastic pollution of the oceans
and seas has become a real action instead of an empty promise. In the frames of
Social Plastic, there is a real chance for the results to become true. Achieving the
results demands active intervention from the companies.

If we would like to summarize the point of Plastic Bank and Social Plastic
shortly from this context, it would be this: Defeating ocean plastic and global
poverty by block-based token allowances. According to the scientists’ prediction,
if the plastic pollution of the oceans will move in such a pace, there will be more
polluting plastics in the ocean by 2050 than the number of fishes living in the
ocean. In order to protect the nature, the Plastic Bank, cooperating with the IBM
and the Cognition Foundry service providers, mobilizes both the entrepreneurs
dealing with recycling and the members of the world’s poorest communities. It
creates a relationship between companies and people that results in a mutual win-
win situation. The point of the relationship is clearing the oceans and seas from
plastic waste and giving life-changing benefits in return. The Plastic Bank sup-
ported by the IBM technology presents the value of plastic waste, interrupts its
flood to the ocean, and provides its use for new products for the companies.?®

In this situation, waste can be characterized as “social plastic” even in an
abstract sense, that provides insurance for reaching products and services. The
mainly plastic waste used as a currency usually goes to the consumers from the
Plastic Bank as recycled plastic. Several companies use these recycled plastics.

25 Janos Takacs, Blockchain — CSR szempontjabdl., https://csthungary.eu/csrblog/blockchain-
csr-szempontjabol/, 25. Okt. 2021.
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Among others, the Henkel has also joined to this initiation, and they produce the
packages of their products by raw material gained via the Plastic Bank. Producing
100% of the packages by recycled plastic is one of the long-term goals of the
Henkel. Their aim is to decrease the amount of virgin plastic originating from
fossil resources in the packages of our consumption products by 50%. This is
intended to be reached by increasing the rate of recycled plastic to more than 30%,
decreasing the amount of plastic and using rather bio-based plastic.?¢

6. THE LIMITS OF THE SOCIAL PLASTIC CONCEPTION

Social plastic as a system can be described as an increasingly more efficient
system to which several greater company groups have joined. It is worth to ex-
amine that this conception and system is also able to achieve other goals over the
ecological ones. Can social plastic be considered as a social service? As a social
allowance originating from the liability of the corporate sector and not the state’s
will? Can responsibility be expected from the companies in this form? About the
companies’ social responsibility, the European Union’s report mentioned above
highlights that the goal and expectation is the accountable, transparent and respon-
sible business behaviour and the sustainable increase. The report emphasizes that
companies cannot take over the liability of promoting, performing tiand controlling
social and environmental standards from the state authorities. This essentially
means that corporate responsibility can reach only the level that does not replace
the state’s responsibility. Of course, legal guarantee is necessary from the state’s
side as well. Performing activities or providing services serving the society over
the legal guarantees cannot mean a basis for the state to decrease its liability. The
state cannot escape its liability by pushing it totally to the companies. This is not
in contrary to the view that the companies’ social responsibility is an essential
element of corporate governance. This is especially true for the relationships with
the authorities, employees and their representative bodies, and the case regarding the
corporate remuneration policies when the excessive remuneration or the extreme-
ly great remuneration of the leaders is not compatible with socially responsible
behaviour, especially if the company is in a difficult situation.?’” The report em-
phasizes that it supports the new definition of the Committee which ceases the differ-
ence between the voluntary and mandatory approaches. The definition contained

26 Henkel integrates Social Plastic® in packaging for Beauty Care and Laundry &
Home Care products, https://www.henkel.hu/sajto-es-media/2019-04-29-henkel-
integrates-social-plastic-in-packaging-for-beauty-care-and-laundry-home-care-
products-936188, 12. Dec.2021.

27 Report on Corporate Social Responsibility: promoting society’s interests and a route to
sustainable and inclusive recovery
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in the green book is in line with this, according to which companies voluntarily
integrate social and environmental point of views into their partnerships and
business relationships.

In summary, social plastic can be interpreted as an ecological responsibility
from the aspect of CSR activities that means the production, process and use of
secondary raw materials. The collected tokens and the services to be bought for
them are the tools of providing social benefits, which can be the tools of the fight
against social poverty. Although, it should not be forgotten that this activity is
limited, as it can play only a secondary role compared to the state. It cannot be
expected from the companies to do more, even if the incomes of certain multina-
tional companies exceed the budget of certain countries. The social contribution
can be no more than complementary in nature.

But the limits of the project go beyond the above. The Plastic Bank’s aim is
primarily the cleaning of the oceans and seas, so it limits the geographical areas
where this activity could be performed. Of course, waste disposal of the whole
planet alone cannot be the goal of the project. In the frames of the project, it can
also be the support of people living on defined geographical areas. This support
is a form by which people are motivated to clean their environment. It is not enough
that the environment could be cleaner, but living problems can also decrease. But
the first clause should be specified by that the amount of waste developed in the
seas and oceans depends less on the local population and more from the great
polluters. So, of course, people doing the cleaning task for long find a constant
living resource for themselves. This is a positive and a negative thing at the same
time. It is positive that the person can sell the waste constantly, but it is negative
that this means the realization of the level of pollution on a constant level. The
project presents an especially good practice that can be useful quite globally by
including companies and motivating the local population. It has limits, but this is
natural. However, it can be mentioned as an example, and its variants optimized
even for land or other way can also be used. The project itself realizes sustaina-
bility and the function of social help that is worth to be followed and developed
or cloned. There is a lot of plastic waste and poverty is huge as well. One move-
ment, that is the collection of plastic waste, can act against both.
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IloBe3uBame eKo0J10IKe U IPYIITBEHE OATOBOPHOCTH —
npojekar Social Plastic kao moryhe pememe?

Carceitiak: Ogporcusa eKOHOMUJA Je CTI0JCEHO TUiliarbe Koje 3aXiieda aKiiug-
HO UNU YaK UpOaKiiueHo ioHawlare ceux axuiepa. /{pacasa mopa ga Kopuciiu
COTICIIBEHe UHCIUPYMEHTUE KAKO OU KOOPGUHUCANA TUpIICUHe dpoyece, bopuia
ce Upomius gpywiueeHo-uoIUMuUYKUx Upoodiema u ucCtospemeno UoKymaid ga
omotyhu octusapuearse ogpehenux wygekux ipasa. Ha oeaj nauun, iipupogho je
ga 6u gpaicasa axohe dicenena ga 6yge ocrobohena iepeiia ogiogoprociuu. Ilu-
warbe je y kojoj mepu je wio moiyhe. [loceono umajyhu y eugy iuiiarea Kao wiio
Cy JcUBOHA cpeguna u bopba tpouius cupomawiuga? Y Kojoj mepu ce akiuus-
rociu KJ]O (kopiiopatuusHe gpyuwitieere 0gilo8opHOCIuY) ipeqgys3eha unu aKiius-
noctuu JJ[O (jasne gpywinisene 0gio80pHOCIL) JABHUX 81ACHIU MOTY CUPOBOGUIUU
Uy Kom gpywiigenom u 3axonckom oxeupy? Ko je ogiosopan u y xojoj mepu? ¥
Hawem pagy he ce nagegeno Uultiare UCUUIUAIUY HA HUBOY tueopuje u ipakce. Ja
OUCMO UTYCTUPOBANU UPAKCY, Jceneau Oucmo ga upegciuasumo upojexaiu Social
Plastic kao upumep gobpe upaxce.

Kayune peuu: iipasa uz coyujannol ocuiyparsa, Social Plastic, coyujanna
UONUIUUKA, YUPABHAFE OMUAGOM.
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COMPOSITION AND STRUCTURE OF
THE EAST-CENTRAL EUROPEAN
CONSTITUTIONAL COURTS

Abstract: The present paper is going to deal with the composition, the
recruitment base, the operational mechanisms and the innen structure of the
constitutional courts in the course of constitutional adjudication of eight East-
Central European countries (in alphabetical order: Croatia, the Czech Republic,
Hungary, Poland, Romania, Serbia, Slovakia, Slovenia), from a comparative law
perspective. Despite their partially different historical past and the distinctions
in the existence of predecessor institutions (or the lack therof), the inner
organizational arrangements of the constitutional courts of the states analyzed
and the rules of recruitment of constitutional judges therein show considerable
similarity across the region.

Keywords: constitutional adjudication, constitutional courts, election of
members and presidents of constitutional corts; East-Central Europe.

1. INTRODUCTION

The present study provides a comparative legal analysis of the East-Central
European constitutional courts, from the point of view of their similarities and
differences in organisation and composition, and whether this allows us to speak
of an East-Central European model of constitutional court organisation. To this
end, the specific legal provisions on the organisation and composition of the con-
stitutional courts of eight countries in the region (Croatia, the Czech Republic,
Hungary, Poland, Romania, Serbia, Slovakia, Slovenia) were examined using a
comparative method, with the primary focus on the specific statutory provisions
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(as the institutional framework is not determined by case law but by positive law).
Our initial hypothesis was that such a common model exists: at least in terms of
the main organisational aspects of operation, we should observe significant sim-
ilarities between the constitutional court organisations and the composition rules
of the countries in the region.

Two main reasons inspired the formulation of this hypothesis. On the one
hand, the countries under study have had similar historical experiences in recent
decades. All of them have been governed by some form of state socialism since
1945, and all of them have undergone a change in the nature of state governance
at the same time (between 1989-1991). The political system in each of the countries
under review has changed from autocratic to democratic (from a one-party system
to a genuine competitive multi-party system), the legal system from dictatorship
to the rule of law, and the economic system from a command-and-control to a
market economy. At the same time, state totalitarianism was replaced by liberal-
ism: the classical liberal values (autonomy of ownership, individual responsibili-
ty, human rights, equality of rights) became the official ideological basis of the
state and social order, i.e., of parliamentary democracy.

In this context, the second common feature is that in all the countries under
review, the former institutional system, which was ultimately state-party oriented,
has been replaced by institutions that operate and supervise democratic political
systems and the rule of law in a legal and market economy, and that in all of them
a constitutional court has been set up, the common model for which, for a number
of reasons, has been the German Bundesverfassungsgericht (Federal Constitu-
tional Court).! Since each constitutional court was given similar powers, which
implemented a Kelsenian type centralised constitutional adjudication,? it could
be assumed that the organisational and recruitment frameworks in these countries
are also similar.

! According to Allan F. Tatham, the most important causes why the East-Central European
constitutional courts borrowed most of their institutions regarding constitutional adjudication in
the ,,post-communist era” from the German model are as follows: ,,1. Historic and legal cultural
affinities; 2. Linguistic ability and intellectual stimulus; 3. Constitution and constitutional
jurisdiction formation in the post-communist era; 4. Resultant influences on constitutional judicial
practice.” (Tatham, Allan F.: Central European Constitutional Court in the Face of EU Membership.
Koninklijke Brill NV, Martinus Nijhoff Publishers, Leiden, The Netherlands, 2013, p. 45.)

2 For the enumeration of powers of East-Central European constitutional courts and the
characteristics of these organs’ common competences deriving from their forms of centralized (or
’concentrated’) constitutional adjudication, see: Toth J., Zoltan: Constitutional Adjudication. In:
Csink, Lorant — Trocsanyi, Laszlo (eds.): Comparative Constitutionalism in Central Europe:
Analysis on Certain Central and Eastern European Countries. Central European Academic
Publishing, Miskolc — Budapest, 2022 [DOI: 10.54171/2022.Icslt.ccice] pp. 361-383.
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2. THE CONCEPT OF CONSTITUTIONAL ADJUDICATION

Constitutional adjudication? is a broader concept than the activities of con-
stitutional courts. Constitutional adjudication encompasses constitutional rights
adjudication, and all the mechanisms of constitutional adjudication that relate to
the establishment and enforcement of violations of the provisions of the Consti-
tution. It is therefore important to note that the issue of constitutional adjudication
does not extend to the proper investigation of the functioning of constitutional
institutions, but only to cases where someone (typically a state body) violates the
provisions of the Constitution and this violation must be established and repaired
by a body appointed to do so.* In all of the East-Central European countries® under
review, there is a so-called concentrated (centralized) constitutional adjudication
which means that constitutional protection will typically be the responsibility of
a dedicated, separate body, the constitutional court. There may, however, be oth-
er bodies in some of the legal systems under examination which also provide
constitutional protection. In this paper, only the constitutional courts themselves
will be analysed in detail, in terms of their composition, election rules of the

3 The term ,,constitutional adjudication” is distinct from ,,constitutional review”, which latter
is often used to refer to the activity carried out by centralised constitutional adjudication bodies
(as distinct from ,,judicial review” performed by ordinary courts carrying out decentralised
constitutional adjudication). Constitutional review is ,,a system whereby judicial or quasi-judicial
bodies can set aside and invalidate the democratically enacted laws on the basis of their alleged
inconsistency with constitutional norms” (Sadurski, Wojciech: Rights Before Courts. A Study of
Constitutional Courts in Postcommunist States of Central and Eastern Europe. Second edition.
Springer, Dordrecht, 2014, p. xii.). Centralised constitutional courts, however, do not merely review
the conformity of norms with the constitution, but also have a number of other functions which
fall within the broader concept of adjudication. This is why we will use the term ,constitutional
adjudication’ including all the powers in which the constitutional court may act in a decision-making
role (or as a proposing or opinion-giving body of a decision-maker).

4 As defined by former President of the Hungarian Constitutional Court, Peter Paczolay, ,,[c]
onstitutional protection can be of two kinds: in a broad sense, it means the protection and preservation
of the stability of the order of society, while in a narrower sense, constitutional protection means the
protection of the norms laid down in the Constitution and superior to other laws. The task of defending
the Constitution may be carried out by a public body, such as a plenary of Parliament (England) or a
parliamentary committee (Sweden, Finland). In a narrow sense, constitutional protection means the
judicial defence of the constitutionality of the Constitution, which can be done through ordinary
courts or through specially established constitutional courts.” (Paczolay, Péter: Alkotmanybiraskodas
a jog és politikai hataran. [Constitutional adjudication on the border between law and politics] In:
Paczolay, Péter (ed.): Alkotmanybiraskodas, alkotmanyértelmezés [Constitutional adjudication,
constitutional interpretation]. Rejtjel, Budapest, 2003, p. 10.)

5 These countries are usually referred to as Central and Eastern European states. However,
all these examined countries are, in fact, in the central part of Europe, i.e., Central Europe, also in
its eastern half (East-Central Europe). None of them are states of Eastern Europe in a geographical
sense. Thus, we are going to refer these countries as East-Central European ones.
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constitutional judges and structural issues. The main method employed is, pri-
marily, analysis of the stipulations on the examined countries’ constitutional courts
and other positive law sources;® however, numerous jurisprudential works also
deal with such kind of organizational, selection and eligibility issues.’

3. CREATION OF CONSTITUTIONAL COURTS
IN EAST-CENTRAL EUROPE?®

In Romania, a system of constitutional review linked to the ordinary court
was established very early on; in 1912, in the so-called *Case of the Trams’, the
High Court of Cassation and Justice (the supreme court in Romania) recognised
that courts can review whether an applicable legal rule is unconstitutional and, in
the latter case, can decline to apply it on their own authority. The Constitutions
of 1923 and 1938 expressly mentioned this power, stating that a joint session of
the supreme court is empowered to rule on the inapplicability of a rule to a par-
ticular case on the grounds that it is unconstitutional. However, this did not entail
a formal invalidity of the norm in question. During the socialist period, there was
no constitutional jurisdiction in Romania. After the 1989 revolution, a new con-
stitution was adopted in November 1991, based on the rule of law.” Subsequently,

6 Thus, the primary sources of the comparison, without specific references, were the stipulations
of the constitutions of the concerned countries and the respective constitutional court acts of those
states analyzed. Other — secondary — sources, when they were used, will be indicated separately.

7 Just a few relevant examples from the scholarly literature, not for the sake of completeness:
The latest and most recent are the introductory parts of those chapters dealing with constitutional
interpretation in most of the countries in this region (analyzed also in this paper) being part of a
comprehensive legal sociological study: Flander, Benjamin: Interpretation of Fundamental Rights
in Slovenia, pp. 100-109 (in: pp. 99-179); Koblos, Adél: Interpretation of Fundamental Rights in
Hungary, pp. 181-188. (in: pp. 181-243); Sehnalek, David: Interpretation of Fundamental Rights in
the Czech Republic, pp. 245-255 (in: pp. 245-299); Smigova, Katarina: Interpretation of Fundamental
Rights in Slovakia, pp. 302-307. (in: pp. 301-343); Orlovi¢, Slobodan: Interpretation of Fundamental
Rights in Serbia, pp. 345-354 (in: pp. 345-399); Mostowik, Piotr: Interpretation of Fundamental
Rights in Poland, pp. 401-405 (in: pp. 401-467); in: Toth J., Zoltan (ed.): Constitutional Reasoning
and Constitutional Interpretation: Analysis on Certain Central European Countries. Ferenc Madl
Institute of Comparative Law — Central European Academic Publishing, Budapest — Miskolc, 2021.
Besides these, the structure of most of these courts are breifly introduced in a recent book edited
by Kalman Pdcza; see: Pocza, Kalman (ed.): Constitutional Politics and the Judiciary: Decision-
making in Central and Eastern Europe. Routledge, London — New York, 2019, pp. 32-36, 96-99,
127-131, 156-161 and 184-186.

8 The model for constitutional adjudication in most of the countries examined was, primarily,
that of the German legal system, just as for the legal system in general as well. (Cf.: Tatham, Allan
F.: Central European Constitutional Courts in the Face of EU Membership. Martinus Nijhoff
Publishers, Leiden, 2013, p. 41.

? To enter into force, the Constitution had to be ratified by referendum, which took place on
8 December 1991. [hereinafter: Constitution of Romania]
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Law No. 47 of 1992 on the Organisation and Operation of the Constitutional Court
was adopted,'” and in June 1992 the Constitutional Court started its work, whose
powers were modified and the legal consequences of the Constitutional Court
decisions were strengthened by the 2003 constitutional amendment.!!

In the predecessor state of the Czech Republic and Slovakia, Czechoslovakia,
which existed from 1918, a Constitutional Court was established in 1921, pursuant
to the Constitutional Charter of 1920, with limited powers and a rather limited
function compared to today. During the Second World War, this body ceased to
function in any meaningful way, and was not restored even after the end of the
Second World War. Although the Act on the Czechoslovak Federation of 1968
provided for the establishment of a separate constitutional court both at the fed-
eral level (in the Czechoslovak Socialist Republic) and in the two Member States
(the Czech Socialist Republic and the Slovak Socialist Republic), with powers that
essentially allowed for jurisdictional adjudication, limited norm control, political
adjudication of members of parliament and an even more limited role for the de-
fence of individual rights, neither constitutional court was established during the
socialist period. In 1991, the Czechoslovak Federal Constitutional Court was ef-
fectively established, but, functioning only for a year, proceeded only in a few
cases.!? On 25 November 1992, the Czechoslovak Parliament (with effect from 1
January 1993) declared the dissolution of Czechoslovakia and the independence
of the Czech Republic and Slovakia. The Constitution of the Slovak Republic had
already been adopted in Slovakia on 1 September 1992,'3 and the new Constitution
was adopted in the Czech Republic on 16 December 1992.'4 In Slovakia, the Con-
stitutional Court was established under the Constitutional Court Act'> adopted on

10 Hereinafter: CC Act of Romania

' The Law for the revision of the Constitution of Romania, no. 429/2003. It entered into
force on October 29, 2003. Only this amendment removed the Parliament’s right to overrule the
decisions of the Romanian Constitutional Court by a two-thirds majority. Cf.: Blokker, Paul: New
Democracies in Crisis? Routledge, London — New York, 2014, pp. 69-71.)

12 Altogether 1032 cases were brought before the Constitutional Court in this period. About
two thirds of those were constitutional complaints in a small share of which the Constitutional Court
annulled in deed the contested ordinary court decisions. (Cf.: Mészaros, Lajos: The constitutional
complaint in the practice of the Slovak Constitutional Court. Fundamentum, 2020/2-3., p. 71.

13 The Constitution entered into force on 1 October 1992. [Hereinafter: Constitution of
Slovakia]

14 [Hereinafter: Constitution of the Czech Republic] Besides the Constitution (which contains
provisions on state structure), the Charter of Fundamental Rights and Freedoms is also a
constitutional source that includes the human and civil rights and is appended to the Constitution. (For
the content of these two legal sources, see: Glos, George E.: The Constitution of the Czech Republic
of 1992. Hastings Constitutional Law Quarterly, Vol. 21 No. 4, Summer 1994, pp. 1058-1069.)

1538/1993 on the Organizational Structure of the Constitutional Court of the Slovak Republic
and on the Proceedings brought to the Court and on the Position of Its Judges. [Hereinafter: CC
Act of Slovakia]
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15 February 1993, and in the Czech Republic it started functioning on 15 July
1993 under the Constitutional Court Act!®.

In Poland, the Polish Constitutional Court, still officially known as the Con-
stitutional Tribunal,'” was set up in 1982, following an amendment to the 1952
Constitution, at the request of the opposition political movement Solidarity, and
became operational on 1 January 1986. Its decisions were not final, as they could
be overruled by the legislative body, the Sejm, and therefore there was no ,,real”
(,,full”) constitutional court at that time. In 1989, the Tribunal’s powers were ex-
tended, transforming it into a genuine constitutional court under the rule of law,
however, until the adoption of the new Constitution of 1997,'® the Parliament was
entitled to overrule the decisions of the Constitutional Tribunal'® by a qualifed
majority (two-thirds of votes cast).?? In 1997 a completely new Constitution and
Constitutional Tribunal Act as of 17 October 1997 were adopted. This latter Con-
stitutional Court Act was replaced in 2016 and 2017 by several other Acts, which
stipulate the organisation, procedure and powers of the Constitutional Court.?!

In Hungary, a body called Constitutional Council existed from 1 January
1985,% but it essentially functioned as an organ of the National Assembly, was linked
to it both personally and organisationally, and could not declare the unconstitution-
ality of laws (and decrees); nor did it have the power to annul other, lower-level laws.
In fact, it was authorised only to declare the unconstitutionality of the latter (and
suspend the implementation of their unconstitutional provisions), but it could do no

16 Constitutional Court Act (182/1993 Sb.) of 16 June 1993. [Hereinafter: CC Act of the Czech
Republic]

17 Hereinafter, we refer to this body either this way or (as the other states’ similar organs) as
’constitutional court’.

18 [Hereinafter: Constitution of Poland)]

19 As Robertson stated, until the entering into force of the new Constitution, the Constututional
Tribunal could not be regarded as fully independent. (Cf.: Robertson, David: The Judge as Political
Theorist: Contemporary Constitutional Review. Princeton University Press, Princeton — Oxford,
2010, p. 98.)

20 Cf.: Sledzinska-Simon, Anna: Polish Constitutional Tribunal. In: Kremnitzer, Mordechai
— Steiner, Talya — Lang, Andrej (eds.): Proportionality in Action. Comparative and Empirical
Perspectives on the Judicial Practice. Cambridge University Press, Cambridge, p. 387. Until the
entry into force of the new Constitution of 1997, the Parliament overruled the Constitutional
Tribunal’s decisions altogether 11 times (cf.: Saduski, op. cit., p. 110).

21 The Act of 30 November 2016 on the Status of the Judges of the Constitutional Tribunal
(hereinafter: Status Act of Poland); The Act of 30 November 2016 on the Organisation of the
Constitutional Tribunal and the Mode of Proceedings Before the Constitutional Tribunal
[Hereinafter, referring to the amended version: CC Act of Poland]; The Act of 13 December 2016
— the Introductory Provisions to the Act on the Organisation of the Constitutional Tribunal and the
Mode of Proceedings Before the Constitutional Tribunal and to the Act on the Status of the Judges
of the Tribunal.

22 Its creation was provided for by the Act IT of 1983 amending the Constitution and was
subsequently established, on the basis of this Act, by Act I of 1984.
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more than appeal to the body which had issued the lower legislation or, if that was
ineffective, to its superior body (e.g. the Council of Ministers in the case of a min-
isterial decree) to remedy the unconstitutionality. The Constitutional Council, which
was unable to provide substantive constitutional protection, was replaced by the new
Constitution (Act XXXI of 1989 amending the Constitution) and Act XXXII of 1989
on the Constitutional Court establishing a real constitutional court.? As of 1 Janu-
ary 2012, the old Constitution, which formally dates from 1949 (albeit renewed in
content and based on the rule of law),* was repealed by the Parliament acting as
constituent power and the Fundamental Law of Hungary?> was created.?® A new
Constitutional Court Act was also enacted (Act CLI of 2011 on the Constitutional
Court),”” which also entered into force on 1 January 2012. This Act also partially
modified the powers of the Constitutional Court, the most important of which were
those concerning the scope of persons and organs entitled to initiate posterior norm
control and the introduction of the so-called real constitutional complaint.?8,>

23 Although Act I of 1989 would have created a Constitutional Court with limited powers, a
few months later neither the National Round Table nor the National Assembly considered these
limitations to be a real basis for debate. Since it had become clear that there would be a ‘real’ change
of regime, with a completely new political structure and new legal institutions, and the new
Constitution (novella) was drafted in parallel with the Constitutional Court Act, the Opposition
Round Table and thus the National Round Table adopted the three main substantive criteria of
modern, centralised constitutional administration in order to preserve these achievements and
created the idea of a real constitutional court with genuine competences.

24 In Hungary and Poland, the transition, with keeping the old constitution in force, was
based on ,,legal continuity”. (Cf.: Blokker, p. 50.) However, in 1989 in Hungary ,,practically a new
Constitution came into force”. (Csink, Lorant — Schanda, Balazs: The Constitutional Court. In:
Csink, Lorant — Schanda, Balazs — Varga Zs., Andras (eds.): The Basic Law of Hungary: A First
Commentary. Clarus Press, Dublin, 2012, p. 157.)

25 The constitution was named, after the German Grundgesetz, Alaptorvény, i.e., (correctly)
Basic Law or (incorrectly but more often used in English translations) Fundamental Law
(hereinafter: Fundamental Law).

26 The Fundamental Law was promulgated on 25 April 2011, entered into force on 1 January
2012 and was subsequently amended 9 more times.

27 [Hereinafter: CC Act of Hungary]

28 As the new Fundamental Law substantially amended the competencies of the Constitutional
Court, instead of the previously typical norm control procedures, the constitutional complaints
became the main procedure thereof (taken also from the German legal system [cf.: Hartmann,
Bernd J.: Verfassungsbeschwerden, Rechtsweg, Landesverfassung. In: Pieroth, Bodo — Silberkuhl,
Peter (eds.): Die Verfassungsbeschwerde. Wolters Kluwer, 2008, pp. 59-166]: between 1990 and
2011, posterior abstract norm control represented the 50% of the procedures of the Constitutional
Court while between 2012 and 2017 more than 90% of the submitted motions were related to
constitutional complaint (and the rate of the cases regarding abstract norm control fell below 1%).
(Cf.: Toth J., Zoltan: Changes which Occurred in the Role of the Hungarian Constitutional Court
in Protecting the Constitutional System. Acta Universitatis Sapientiae, Legal Studies, 7, 1 (2018),
pp- 100-101)

29 The scope of the Constitutional Court’s powers and the way in which they are exercised
have been revised since then; the rules on jurisdiction have been amended several times since 2012.
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In the successor states to Yugoslavia, i.e., Serbia, Croatia and Slovenia, con-
stitutionalism has a longer history, precisely because of the predecessor state’s
legal regulation. The fact that Yugoslavia is the only one of the former socialist
countries in which bodies exercising (part of) constitutional jurisdiction existed
decades before the political tranformation of 1989/1991 (which is not true of any
other former socialist country) was largely due to the fact that Yugoslavia, although
a socialist country, remained outside the Soviet sphere of influence. In Yugoslavia,
both the Federal Constitutional Court (due to the Federal Constitution of the So-
cialist Federal Republic of Yugoslavia)®*® and the Constitutional Courts of the six
socialist republics’! were established in 1963. The Federal Constitutional Court
could examine federal and state legislation that was in conflict with the federal
constitution, while the constitutional courts of each republic could examine re-
publican legislation that was in conflict with the republican constitution. In addition,
apart from a few minor powers, they could solve — in a limited way — jurisdictional
disputes and had a monitoring and signalling function, the latter powers being
somewhat extended and practically strengthened by the new Federal Constitution
of 1974.

With the dissolution of the federal state in 1991-1992, the constitutional courts
of the individual, newly independent states were established, while the constitu-
tional courts of Serbia and the remaining federal state, the Federal Republic of
Yugoslavia (consisted of Serbia and Montenegro), which existed from 1992-2003,
continued to function.’ In Serbia, which is now an independent unitary state, the
Law No. 109/07 of 28 November 2007 on the Constitutional Court** was adopted
on the basis of the new Constitution.>* In Croatia, while being still a Yugoslav state,
a new Constitution®® was adopted in December 1990 — which, in addition to gen-
uine powers of norm control, introduced the institution of constitutional complaint
(firstly in the region) — and, after independence in 1991, the Constitutional Court
of the Republic of Croatia was established in December 1991. However, the Con-
stitutional Court Act*® was not adopted until 1999 and the current version has been

30 From 1945 until the 1963 Constitution, the official name of Yugoslavia was the Federal
People’s Republic of Yugoslavia.

31 Socialist Republic of Bosnia and Herzegovina, Socialist Republic of Croatia, Socialist
Republic of Macedonia, Socialist Republic of Montenegro, Socialist Republic of Serbia, Socialist
Republic of Slovenia.

32 Between 2003-2006 Serbia-Mentenegro was a confederation.

3 Hereinafter: CC Act of Serbia

3+ Constitution of the Republic of Serbia («Official Gazette of the RS» no. 98/2006). This
replaced the *"democratic’ Constitution of Serbia which was passed in 1990. [hereinafter: Constitution
of Serbia]

35 Hereinafter: Constitution of Croatia

36 Constitutional Act on the Constitutional Court of the Republic of Croatia published in
’Narodne novine’, No. 99/99 of September 29, 1999.
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in force since 2002.%” Finally, in Slovenia, following the declaration of independence,
anew constitution under the rule of law was also adopted in December 199138 and
the Constitutional Court Act was adopted in 1994, which, after amendment in
1997, is in force with the text as it stands today.*®

4. COMPOSITION OF THE CONSTITITIONAL
COURTS ANALYZED

4.1. Number of Members and Terms of Office

Constitutional courts everywhere, including in the East-Central European
countries under review, are bodies with a small number of decision-makers, whose
terms of office are considerably longer than those of political actors. This small
number is due to the fact that all members of the body are entitled to decide on
constitutional matters (at least the more important ones), which distinguishes it
from the European supreme courts, which have many judges, up to more than 100,
but they always adjudicate in smaller panels of a few members. Such smaller
bodies also operate within the framework of constitutional courts, but their role
is limited either to procedural (intermediate) decisions or to decisions of less cardi-
nal importance on the merits; however, it is always the plenum that decides on the
substantive questions of constitutionality.** The members of the constitutional
courts are elected, in most cases, by political bodies (usually the parliament or
one of the houses thereof); or they are appointed by political actors (e.g., the pres-
ident). For this reason (unlike judges), they cannot be appointed for life, nor can
their term of office be close to that of political bodies, since constitutional courts
can operate independently of politics, solely on the basis of constitutional criteria.

The constitutional courts in the countries analysed consist of 9-15 members,
appointed for 8-12 years, both of which correspond to the characteristics of con-
centrated constitutional adjudication. Constitutional courts in Romania and Slo-
venia consist of 9 members (constitutional judges),*! in Slovakia and Croatia of 13,

37 Constitutional Act on Revisions and Amendments of the Constitutional Act on the
Constitutional Court of the Republic of Croatia published in ’Narodne novine’, No. 29/2002 of
March 22, 2002. [hereinafter, with reference to the amended version: CC Act of Croatia]

38 Hereinafter: Constitution of Slovenia

3 The Constitutional Court Act (ZUstS) (Official Gazette of the Republic of Slovenia, No.
64/07-official consolidated text and No. 109/12). [hereinafter: CC Act of Slovenia]

40 This is not the case, for example, in Germany (being out of ccope of examination in this
study), where the 16 constitutional judges are divided into two eight-membered Senates of which
both of them being entitled to bring own and final decisions in those cases before these bodies.

4l Constitution of Romania, Art. 142; Constitution of Slovenia, Art. 163.

42 Constitution of Croatia, Art 122; Constitution of Slovakia, Art. 134.
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and in the Czech Republic, Poland, Serbia and Hungary of 15.43 Constitutional
judges are appointed for 8 years in Croatia,** 9 years in Serbia, Poland, Romania
and Slovenia,® 10 years in the Czech Republic,*® 12 years in Hungary and Slova-
kia,*” which is a good guarantee of their independence from politics, as these terms
are two to three times the terms of office of members of parliament, prime min-
isters or presidents. It is precisely the long guaranteed term of office and the need
to guarantee independence that makes re-election rare;*® it is only possible in
Serbia and the Czech Republic among the countries examined.*’

Interestingly, in Slovenia, the term of office of constitutional judges is ex-
tended if the new judges to replace them have not yet been elected. There is no
upper limit to this extended mandate, so that a constitutional judge (if there is no
political will to fill the position) can remain in office for a long time, even years,
after the expiry of his/her 9-year term.** In Croatia, too, there is the possibility of
extending the mandate, but only for a strictly regulated transitional period of no
more than six months,’! which is merely a bridge between the term of office of
the old and the new constitutional judge. In the other countries examined, there
is no such possibility; once the term of office has expired, the mandate of the judge
automatically (ipso facto) expires.

4.2. Rules of Election or Appointment of Constitutional Judges

Election or appointment is typically the prerogative of political actors; it only
occurs exceptionally when judges (some of them) are elected or appointed by
non-political entities. In Romania, the 9 judges are elected or appointed by three
public entities, namely the lower and upper houses of the Parliament (the Chamber
of Deputies and the Senate), by the majority of votes (simple majority), and the
President of Romania, each of them having the power to decide on the appointment
of three judges (all this by electing 3-3 judges every three years, i.e. each public

43 Constitution of Serbia, Art. 172; Fundamental Law of Hungary, Art. 24; Constitution of
Poland, Art. 194; Constitution of the Czech Republic, Art. 84.

44 Constitution of Croatia, Art 122.

4 Constitution of Poland, Art. 194; Constitution of Serbia, Art. 172; Constitution of Slovenia,
Art. 165; Constitution of Romania, Art. 142.

46 Constitution of the Czech Republic, Art. 84.

47 Fundamental Law of Hungary, Art. 24; Constitution of Slovakia, Art. 134.

48 1t is a constant professional criticism that where judges are eligible for re-election, their
judgement may be seen to be in line with the will and interests of the (political) bodies that decide
on constitutional judges’ possible re-nomination. This criticism merely draws attention to the risk
of damaging professional integrity, regardless of the extent to which judges operating under such
a system are or are not actually influenced in their decision-making by this possibility.

49 Constitution of Serbia, Art. 172.

50 Constitution of Slovenia, Art. 165.

51 Constitution of Croatia, Art 122.
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entity can elect or appoint a judge every 3-3 years, so that every three years the
constitutional court is partially renewed in stages). The election by the houses of
the parliament is preceded by a nomination, where each deputy or senator is en-
titled to nominate a constitutional judge, but only candidates with political support
have a chance of being elected. The President, on the other hand, has the discretion
to appoint one third of the constitutional judges.>

In Slovenia and Croatia, the election of the constitutional judges is preceded
by a genuine nomination, i.e. a kind of application system, where eligible candi-
dates can apply for the post themselves by submitting an application file proving
their eligibility.>* Nevertheless, here too, politics dominates the selection process.
In Slovenia, the constitutional court judges are elected by the National Assembly,
on the proposal of the President of the Republic, by a majority vote of all deputies
(absolute majority).>* At the same time, in Croatia, constitutional court judges are
elected by a two-thirds majority of the Members of the Croatian Parliament (qual-
ified majority), on the proposal of the competent parliamentary committee (which
previously evaluated the applications submitted).>

In the other countries there is no application system or similar procedure;
election is purely at the will of the public entities assigned to it. Appointment is,
like in Romania, split in Serbia: five judges are appointed by the National Assem-
bly (on a proposal from the President of the Republic), another five by the President
of the Republic (on a proposal from, vica verse, the National Assembly), and an-
other five by the general session of the Supreme Court of Cassation (on a propos-
al from the general session of the High Judicial Court and the State Prosecutor
Council).>¢ In Serbia (and Romania), therefore, the election of judges is not based
solely on political logic, but (in case of some judges) partly on professional crite-
ria. In Hungary, the constitutional judges are elected with the votes of two thirds
of the Members of the National Assembly (qualified majority),>” on the proposal
of a special ad hoc parliamentary committee of at least 9 and up to 15 members,
composed of elected representatives of the parties with parliamentary groups.®
In the Czech Republic, the judges of the Constitutional Court are appointed by
the President of the Republic with the consent of the Senate (a simple majority
of the Senators present is required to reach agreement),” in Slovakia, by the Pres-
ident of the Slovak Republic on a proposal of the National Council of the Slovak

52 Constitution of Romania, Art. 142; CC Act of Romania, Art. 5.
53 CC Act of Croatia, Art. 6; CC Act of Slovenia, Art. 12-14.

54 Act of Slovenia, Art. 14.

55 Constitution of Croatia, Art 122., CC Act of Croatia, Art. 6.

56 Constitution of Serbia, Art. 172.

57 Fundamental Law of Hungary, Art. 24.

3 CC Act of Hungary, Art. 7.

39 Constitution of the Czech Republic, Art. 84.
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Republic (upper house);®® and in Poland, by the lower house of the Parliament
(Sejm).o!

In Slovakia, the upper house of parliament nominates twice as many persons
as the number of constitutional judges to be elected, of whom the President is free
to choose whom he or she will appoint;®? in Serbia, the nominating bodies (Pres-
ident of the Republic, National Assembly, general session of the High Judicial
Court and the State Prosecutor Council) nominate twice as many persons, i.e.
10-10 persons, for the 5-5 seats that are subject to their nomination.® In Slovenia
the President may nominate more candidates than vacancies, but it is not specified
by how many; it is merely stipulated that the President of the Republic may propose
more candidates than there are vacant positions on the Constitutional Court.®* A
similar provision exists in Croatia, whereby the competent parliamentary com-
mittee, that is responsible for the nomination of constitutional court judges, has
to make the short list of candidates in a way that it has to include more nominees
than the number of judges who will be elected.®

4.3. Eligibility Criteria

As regards the conditions for election or appointment as a constitutional
judge, most of the jurisdictions examined require a high level of legal knowledge
and a certain age or professional experience. However, the degree of precision
with which the requirement of high legal knowledge is defined varies considera-
bly; in most countries it is regulated by general provisions which are difficult to
impose on the bodies electing the constitutional judge.®® In addition to a law degree
as a prerequisite for legal knowledge, there are a few common rules which are
everywhere a prerequisite for the appointment of a constitutional judge. These
include being a citizen of the country®” and having the right to vote (which typi-
cally means two things: no criminal record and no restrictions on capacity to act).

60 Constitution of Slovakia, Art. 134.

61 Constitution of Poland, Art. 194.

62 Constitution of Slovakia, Art. 134.

63 Constitution of Serbia, Art. 172.

64 CC Act of Slovenia, Art. 13.

65 CC Act of Croatia, Art. 6.

% Thus, in Romania the candidate must ,,enjoy high professional eminence”, in Poland he/
she must be a person ,,distinguished by their knowledge” of the law, in Slovenia a ,,legal expert”,
in Croatia a ,,notable jurist” and in Serbia a ,,prominent lawyer”.

%7 This is a general feature across Europe (and maybe throughout the world). The only
excepction in Europe is the Constitutional Court of Bosnia and Herzegovina where some of the
members of the court can be foreign citizens as well. (Cf.: Orlovi¢, Slobodan P.: Constitutional
Issues of the Judicial Career in Western Balkan States (Serbia, Montenegro, Bosnia and
Herzegovina, North Macedonia), p. 175. In: Central European Journal of Comparative Law, Volume
I1, 2021/1, pp. 163-184.

574



36o0puuk pagosa [IpasHor gaxynrera y HoBom Cany, 2/2022

Country-specific professional requirements are 10 years of legal experience in the
Czech Republic,®® 15 years in Slovakia, Serbia and Croatia,® 18 years in Romania’
and 20 years in Hungary.”' In Slovenia, there is no such specific precondition,
only a general professional requirement and an age limit: the prospective consti-
tutional judge must be a “legal expert”’? (a rather soft requirement and quite open
to interpretation) and must be over 40 years of age.”?

In Poland, the conditions for becoming a constitutional judge are linked to
the conditions for becoming a judge of the Supreme Court and the Supreme Ad-
ministrative Court,™ i.e., they must have at least ten years’ professional experience
acquired in a number of taxatively defined legal professions.” In Hungary, instead
of 20 years of professional experience, it is possible for candidates to become
constitutional judges who are theoretical lawyers “of outstanding knowledge”
(university professors or doctors of the Hungarian Academy of Sciences);’ in
Poland, the 10-year experience requirement does not apply to “persons holding
the scientific title of professor or the scientific degree of PhD hab. in law who have
worked in a Polish higher school, the Polish Academy of Sciences, a science and
research institute or other science institution™;’” in the end, in Croatia those persons
who obtain a doctoral degree in legal science and fulfils all the other conditions
may be elected a constitutional court judge if they have at least 12 years of expe-
rience in the legal profession’® (instead of 15 years of experience as a general rule).
However, in most of the countries examined, there is a specific age limit: in Serbia,
Poland (through the rule originally referring to high court judges, mentioned above),
Slovenia and Slovakia it is 40 years,”” and in Hungary 45 years.8° Hungary is also

8 Constitution of the Czech Republic, Art. 84.

% Constitution of Serbia, Art. 172; CC Act of Croatia, Art. 5; Constitution of Slovakia, Art.
134.

70 Constitution of Romania, Art. 143.

71 CC Act of Hungary, Art. 6.

72 Constitution of Slovenia, Art. 163.

73 CC Act of Slovenia, Art. 9.

7 The Act of 30 November 2016 on the Status of the Judges of the Constitutional Tribunal,
Art. 3.

75 The would-be constitutional judge has to have at least ten years of experience as a judge,
prosecutor, President of the General Counsel to the Republic of Poland, Deputy President of the
General Counsel to the Republic of Poland, counsel of the General Counsel of the Republic of
Poland, or he/she must have performed the profession of an attorney-at-law, legal counsel or notary
in Poland for at least ten years. [Act of 8 December 2017 on the Supreme Court (hereinafter:
Supreme Court Act of Poland), Art. 30.]

76 CC Act of Hungary, Art. 6.

77 ACT of 8 December 2017 on the Supreme Court, Art. 30.

78 CC Act of Croatia, Art. 5.

7 Constitution of Serbia, Art. 172; CC Act of Slovenia, Art. 9; Supreme Court Act of Poland,
Art. 30; Constitution of Slovakia, Art. 134.

80 CC Act of Hungary, Art. 6.
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the only country where there is an upper age limit for election: at the time of taking
office, the elected constitutional judge must not be older than 70.%!

Common rule in all the countries examined is that elected constitutional
judges must take an oath before taking office.?

5. REGULATIONS ON THE PRESIDENT
OF THE CONSTITUTIONAL COURT

As regards the President of the Constitutional Court, he/she is appointed
either by the President of the state, or by the Parliament, or by the Constitutional
Court itself, from among its own members. In Slovakia and the Czech Republic,
the President of the state appoints the President of the Constitutional Court;®? this
is also the case in Poland, but here the President of the state appoints him/her on
the proposal of the General Assembly of the Judges of the Constitutional Tribunal
itself.#* In Hungary, the election of the President of the Constitutional Court is the
competence of the Parliament.® In Slovenia, Romania, Serbia and Croatia, how-
ever, the President of the Constitutional Court is elected by the body itself.®® The
term of office of the President also varies; however, the final limit is the duration
of the term of office of the Constitutional Court judge. Within this limit, the term
of office is 3 years in Romania, Serbia and Slovenia (but the President can be
re-elected after the expiry of the term in all countries),?” 4 years in Croatia (where
re-election is also possible),®® 6 years in Poland,?® and 7 years in Slovakia.’® The

81 CC Act of Hungary, Art. 6.

82 CC Act of Croatia, Art. 8; CC Act of Serbia, Art. 11; CC Act of Slovenia, Art. 15;
Constitution of the Czech Republic, Art. 85; CC Act of Hungary, Art. 9; CC Act of Romania, Art.
63; Status Act of Poland, Art. 6; Constitution of Slovakia, Art. 134.

83 Constitution of Slovakia, Art. 135, CC Act of Slovakia, Art. 7; CC Act of the Czech
Republic, Art 2.

84 Constitution of Poland, Art. 194. The CC Act of Poland stipulates that it is now enough
for a judge to be a candidate if he/she receives five votes at the session of the General Assembly
of the Judges of the Constitutional Tribunal. Thus, the President of Poland is entitled to appoint a
judge, who was not able to get the votes of the majority of the members of the body, President of
the Constitutional Tribunal (and so is it in case of the Vice President of the Tribunal as well). (Cf.:
Granat, Mirostaw: Constitutional judiciary in crisis: The case of Poland, p. 133. In: Szente, Zoltan
— Gardos-Orosz, Fruzsina (eds.): New Challenges to Constitutional Adjudication in Europe: A
Comparative Perspective. Routledge, New York, 2018, pp. 132-143.

8 Fundamental Law of Hungary, Art. 24.

86 Constitution of Serbia, Art. 172, CC Act of Serbia, Art. 23; Constitution of Croatia, Art
122; CC Act of Slovenia, Art. 10; CC Act of Romania, Art. 7.

87 CC Act of Serbia, Art. 23; CC Act of Slovenia, Art. 10; CC Act of Romania, Art. 7.

88 Constitution of Croatia, Art 122.

8 CC Act of Poland, Art. 10.

90 CC Act of Slovakia, Art. 11.

576



36o0puuk pagosa [IpasHor gaxynrera y HoBom Cany, 2/2022

mandates of the President of the Hungarian Constitutional Court and the Czech
Constitutional Court, however, last until the end of the term of their office as
constitutional judges.’!

6. INCOMPATIBILITY CONCERNS AT THE DOMESTIC LAW

Typically, the office of constitutional judge is incompatible with any other
public office and with any other gainful occupation, except for activities of an
educational, scientific or artistic nature.? In all countries, it is an explicit rule that
constitutional judges may not be members of a political party or engage in any
public political activity that would call their impartiality into question.®® Further-
more, constitutional judges in all countries enjoy immunity from prosecution for
opinions expressed and votes cast in their capacity as constitutional judges, and
may not be prosecuted or arrested during their term of office without the prior
consent of the body competent to waive the immunity [the constitutional court
itself (in Serbia, Hungary, Poland, Croatia, Slovakia, Romania), the Senate (in the
Czech Republic) or the National Assembly (in Slovenia)]. Constitutional judges
enjoy the same rights of immunity as members of parliament.”*

7. INNER BODIES OF DECISION-MAKING

In the end, as regards the organisational units of constitutional courts in-
volved in substantive decision-making, adjudication is in most countries divided
between a plenum or session of all constitutional judges and smaller bodies (sen-
ates, chambers, panels).”> The exceptions to this are Romania and Poland, where

! Fundamental Law of Hungary, Art. 24.

92 CC Act of the Czech Republic, Art. 4; Constitution of Croatia, Art 123, CC Act of Croatia,
Art. 10; CC Act of Serbia, Art. 16; CC Act of Slovenia, Art. 16; Status Act of Poland, Art. 10;
Constitution of Slovakia, Art. 137; Constitution of Romania, Art. 144.; CC Act of Hungary, Art. 10.

93 CC Act of Croatia, Art. 10; CC Act of Serbia, Art. 15; Constitution of Slovenia, Art. 166,
CC Act of Slovenia, Art. 16; Fundamental Law of Hungary, Art. 24; CC Act of the Czech Republic,
Art. 4; Status Act of Poland, Art. 10; Constitution of Slovakia, Art. 137. In Romania, there is only
a reference to this requirement of integrity, see Constitution of Romania, Art. 144.

94 Constitution of Slovakia, Art. 136; Constitution of Croatia, Art 123; Constitution of Serbia,
Art. 173; CC Act of Slovenia, Art. 17; Constitution of Romania, Art. 145; Constitution of the Czech
Republic, Art. 86; CC Act of Hungary, Art. 14; Constitution of Poland, Art. 196.

9 Of course, adjudication is assisted, in every analyzed country, by law clerks, assistant
judges or other lawyers who prepare the case for decision-making. Not being the core issue of this
paper, it is not presented here; however, for detailed county-by-country analysis, see, e.g.: Zegrean,
Augustin — Costinescu, Mihaela-Senia (eds.): The Role of Assistant-Magistrates in the Jurisdiction
of Constitutional Courts. Universul Juridic, Bucharest, 2016.
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there are no chambers; all substantive cases are decided by the plenum.’® In Ser-
bia, in addition to the 15-member Session, there are two eight-member Grand
Chambers (consisting of the President and seven other judges) and there are
three-member small councils for minor matters.’ In addition to the Plenum, in
Slovakia, the Czech Republic and Slovenia there are three-member”® and in Hun-
gary five-member panels.”® The most complex internal decision-making system
is that of the Croatian Constitutional Court, where, in addition to the Session
consisting of all the constitutional judges, chambers of different numbers and
powers perform different functions.!%

8. CONCLUSION

Our initial thesis seems to be confirmed by the results of our research: the
eight East-Central European constitutional courts examined are not only very
similar in terms of their powers (not analysed here), but also (obviously not inde-
pendently of the rules governing their powers) in terms of their composition and
their organisational and internal functioning. There are no significant differences
between the bodies examined, neither in the number of judges, nor in the internal
administrative model, nor in the procedural framework for decision-making, nor
even in the selection procedures. Overall, it can be concluded that these bodies
operate in a similar way, which is mainly due to the common model of adapting
the organisational framework of the German Federal Constitutional Court, while
in certain aspects (e.g. the importance of plenary sessions with the participation
of all constitutional judges) they have gone beyond it. At the level of the organi-
sational framework, a modern and effective legal protection body has thus been
created in all the States of the region, in line with the centralised model of con-
stitutional jurisdiction, whose functioning and the functional performance of its
tasks should be the subject of a separate study.

% CC Act of Romania, Art. 6 and Regulations on the Organisation and functioning of the
Constitutional Court (adopted by the plenum of the Constitutional Court of Romania), Art. 4; CC
Act of Poland, Art. 5-6.

7 For the inner work of the Constitutional Court of Serbia, see in detail in its homepage:
http://www.ustavni.sud.rs/page/view/en-GB/265-101099/constitutional-court-sessions

98 CC Act of Slovenia, Art. 54; Constitution of Slovakia, Art. 135, CC Act of Slovakia, Art.
2 and 5.; CC Act of the Czech Republic, Art. 15.

9 CC Act of Hungary, Art. 47 and 49.

100 2 six-member chambers for deciding constitutional complaints on the merits; 4 three-
member chambers for preliminary decisions (First Chamber for Procedural Requirements, Second,
Third and Fourth chamber for preliminary examination procedure); 2 six-member chambers for
appeals for regular judges (First Appeal Chamber, Second Appeal Chamber); 4 three-member
chambers for electorate disputes. (See in detail in the homepage of the Croatian Constitutional
Court: https://www.usud.hr/en/organisation)
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Abstract: The legal regulation of the protection of the state secret have
appeared relatively late in European legal history over the last two centuries. The
secrecy provisions have always been in accordance with the standards of the given
age, in most cases relatively neutral regulations, and a certain development arc
can be observed. It can be seen in the gradual modernization of the rules and, on
the other hand, in the increase in the number of guarantee elements from the end
of the socialist era. With regard to criminal law, there is a tendency for criminal
offenses regarding to state to gradually less and less severe. The various rules of
state secrecy and related crimes has eased in most European countries’ criminal
law regulation since 1989.

Keywords: secret, state secret, classified data, classification, state security,
Code Csemegi, perduellio, Evidenzbureau, State Protection Authority.

1. THE GENERAL CONCEPT AND THE HISTORY
OF SECRET AND STATE SECRET

Several famous philosophers, including Kant, dealt with the general concept
of secret, although his interest was mainly of a religious-moral nature. ! The works
of a twentieth-century German philosopher, Niklas Luhmann, also contain rea-
soning about the concept of secret. “As we can see from cosmology, all great things
are secret by nature.” — wrote? examining the subject from a less theoretical point
of view, the starting point may be that secrecy is typically a social phenomenon.
According to the unanimous opinion of several authors, the core element of secret

! Kant Fischer, Kant vallasfilozéfidja, (Kant’s philosophy of religion) Sarospatak 1868, 745
2 Niklas Luhmann, Ldtom azt, amit te nem ldtsz. (I see what you do not see) Budapest 1999, 153

583



Istvan Laszlo 1. Gal, The Protection of the State Secret in the Legal History of Europe (583—598)

is the immanent quality of man that he hides.? It is expressed when a conflict
situation develops between people or groups of people. Secret as a phenomenon
therefore always occurs only in relation to humans, the camouflage behavior of
animals cannot be considered a secret. Secret is to some extent synonymous with
the concept of “ignorance,” so knowing it in practice always means acquiring
some kind of knowledge. While in the process of normal communication the re-
ceiving party remains passive, the communicating is the active party; in the com-
munication process related to secrecy, the two roles change: the communicator
confronts the communication, it is considered an undesirable recipient for the
addressee. The process of concealment, as Nikolov aptly put it, “means not only
a lack of communication, but the active and specific retention of knowledge, in
the form of secrecy, against a real or potential interest.” 4

The science of communication considers secrecy and secret itself to be neg-
ative communication. According to the science of communication, secrecy is
chosen by the individual when he or she otherwise has very strong emotions about
something, but does not want to show them. ° Unlike animals, man is capable of
secrecy, and even only man is capable of it. This ability was not innate, but devel-
oped slowly during becoming human. J. Simmel considers the ability to maintain
secrecy to be one of the greatest achievements of mankind, which he justifies
primarily because this ability is an important and indispensable part of human
individualization. The ability to maintain secrecy is thus a socio-historical product.

Thus, only man is able to construct and maintain secrecy, since the ability to
maintain secrecy is also a product of social development and human individuali-
zation. A secret usually refers to an event that happened in the past, but it is always
updated in the present (its time dimension is from the past to the future, a secret
that is never revealed is rare.” The general concept of secrecy and the special
concepts associated with each type have been defined by many, in many ways, in
recent centuries, as this topic is one of the basic concepts of security policy and
national security science. Istvan Resperger perfectly summarizes the formation
of the secret in a historical approach, so this can be the starting point of our defi-
nition search experiment. In his view, the presence of secrets in human society
coincides with the emergence of humanity, and throughout history, since becom-
ing human and the formation of human society, secrets have also been present

3 Even in the early primitive societies man had secrets, these secrets played a significant role
partly in the subsistence and partly in the battles with the enemy. (Tamas Foldesi, 4 Janus arcu
titok, A titok titka. (The secret on Janus’ face. The secret of the secret.) Budapest 2005, 9)

4 Elit Nikolov, 4 titok. (The secret.) Budapest, 1973, 7-21

5 Karl Erik Rosengreen, Kommunikdcié (Communication) Budapest 2008, 104

6 T. Foldesi, 188

7 Géza Balazs, 4 titok antropoldgidja és szemiotikdja (The anthropology and semiotics of
secrecy.) Budapest 2019, 17
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continuously. Even the first humans tried to hide secrets from their external and
internal enemies. The range of secrets was at first cultic and religious in nature,
and later diplomatic and military secrets also appeared in contact between nations.
In the Middle Ages, the chief possessor of secrets was already the ruler, sharing
confidential information only with subordinates holding the highest positions
closest to him. In a later age, during civic development, state secrets fell into the
hands of the highest practitioners of power (heads of government, ministers, etc.),
and by this time various rules had already developed for the special handling of
documents that contained secrets. Istvan Resperger also points out that civil and
military secrecy have only been separated since the 18th century. This is due to
the large amount of classified information generated in military secrecy, but it
was handled in a strictly regulated, closed circle. In contrast, civil secrecy main-
ly meant the encryption of decisions in diplomacy, finance, law enforcement, and
the highest levels of the executive, which meant a much wider range of qualifiers
and insiders. These rules are also fundamentally found in modern secrecy.® The
general concept of secrecy was first defined in the Hungarian criminal law by Pal
Angyal, with the greatest thoroughness.’ In one of his books, Pal Angyal outlines
a general concept of secrecy, including the concept of state secrets: “A secret is
what the person concerned wants to keep secret and what no one else knows except
the closed circle of individuals who are obliged or willing to keep it secret. State
secrets are secrets that affect the important interests of the state. Not all official
secrets are state secrets. The subject of the secret can be a past, present or future
fact. The fact that has been betrayed and made known to a larger number of un-
authorized people is no longer a secret.”!°

According to Jellinek’s brief and practical definition, a secret is a fact that is
secret and that must be kept secret by the will of a person." According to Endre
Boécz, a secret is a fact or thing, procedure, method or explanation that has been
withheld from others. And the essence of the secret is to prevent or at least make
it difficult to obtain knowledge.'? According to Karlheiz Probst, we can talk about

8 Istvan Resperger, A nemzetbiztonsdag elmélete a kozszolgdlatban (Theory of national
security in the civil service) Budapest 2018, 355-356

® Pal Angyal, A magyar biintetdjog kézikonyve (Handbook of Hungarian criminal law.) 6.
Személyes szabadsag megsértése, A titok biintetGjogi védelme, Magdanlaksértés, Budapest 1929, 56

10Pal Angyal, Gyula Isadk, A4 Kihdagdasi Biintetd Torvénykonyv (The Penal Code for Violation.)
Budapest 1941, 627

"'Walter, Jellinek, ,,Der Umfang der Verschwiegenheitspflicht des Arztes und des Anwalts*
(Az orvos és az ligyvéd titoktartasi kotelezettségének hatokdre.) (Scope of the doctor’s and lawyer’s
duty of confidentiality.) Monatschrift fiir Kriminalpsychologie und Strafrechtsreform, vol. 3. 1906,
658

12 Endre Bocz, ,,Az ligyvédi titok és az tigyvédi iratok védelme a biintetSeljarasban”
(Protection of legal professional privilege and legal documents in criminal proceedings) Beliigyi
Szemle, vol. 3. 1996, 4-5
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secrecy if there is a will that an objectively unknown thing must remain unknown
or known only to a well-defined circle of persons. This circle of personnel who know
the secret can be particularly large or very small. As long as the members of this
circle of personnel feel obligated to keep the matter a secret, the secret remains."

Examining the general concept of secret as a legal concept, Laszlo Gergely
Szdke concludes that, based on the Hungarian secrecy regulations, it is very dif-
ficult to give a concept of secrets that clearly covers all types of regulated secrets.
If we want to define it, we can only say with great certainty: in the Hungarian legal
system, a secret is what is recognized as a secret by law.!4

The general concept of a secret was defined by Mihaly Téth as follows: “a
secret is any data, fact, circumstance or thought which, in principle, can be known
to anyone — and the embodiment of all this — but which is known only to a limited
number of individuals, and whose secrecy is in the legitimate interest of those
who know the secret.”!?

There are so many kinds of secrets these days, in parallel. Their formation
is a consequence of socio-historical processes. According to Béla Révész’s position
on this, which in my opinion is considered to be the most logical and today ac-
cepted view: The primary elements of the traditionally formed types of secrets
are the nature of the communicator and the message, and only secondarily are the
moments of the recipient and the effect. When war secrets, state secrets, econom-
ic or scientific secrets are discriminated against in the literature, it is obvious at
first sight that they are grouped according to the content of the non-communicat-
ed information. At the same time, it is inseparable from the non-communicating
subject, since certain circles of information are related to statuses that can be
precisely defined in the structure of the social-power division of labor. Thus, the
quality of the secret owner is inseparable from the type of confidential content.
The receiving person or group may be related to the typification as an important
element in that it responds to the extent of the particularity of the person or group
(s) excluded from communication. Finally, the efficiency of the non-communica-
tion process is not only a function of the information retention performance of the
secret owner, but also an important indicator of whether it can generate sponta-
neous communication processes such as e.g. the false news, the horror news.”'¢

13 Karlheinz Probst, Wirtschaftsverrat und Wirtschaftsspionage (Gazdasdgi drulds és
gazdasagi kémkedés.) (Economic treason and economic espionage) Inauguraldissertation, Graz
1972, 42

4 Gergely Laszl6 Széke, ,,Gondolatok a hazai titokvédelmi szabalyozas rendszerér6l”
(Thoughts on the system of Hungarian secrecy regulations.) JURA vol. 2. 2018, 252

15 Mihaly Toth, ,,Titkokkal atsz6tt biintetdjog” (Criminal law interwoven with secrets.) fustum
Aequum Salutare vol. 1. 2005, 57

16 Béla Révész, A4 titok, mint politika, A titkosszolgdlatok politoldgiai kutatasdnak lehetdsége
(The secret as politics. Possibilities of political science research of secret services.) Szeged 2007, 9
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In my point of view, secrecy, in the broadest sense, is a category inherent in
human nature that appears at a certain quality of the process of becoming human.
A secret is anything that only a certain number of people know about, and whose
secrecy for a specified period of time, regardless of its value, is in the interest of
one or more people or society, and the holder of the secret has taken appropriate
measures to keep it secret. If we examine the secrecy of secrecy, which is also
protected by law, as a kind of special legal relationship, we can make the follow-
ing conclusions about it: — always present in humans, — an absolute legal relation-
ship (everyone is obliged to tolerate that the secret owner only shares the secret
with whom he wishes), — always exists within a specified time frame, — its sub-
ject-matter is information of a valuable nature which requires and deserves legal
protection, and — the loss, destruction, disclosure or making available to an unau-
thorized person of this information has legal consequences governed by different
rights. After defining the general concept of secrecy, we turn to the examination
of state secrecy, first also in general. The three indispensable components of the
concept of state are territory, population, and sovereignty. Preserving the securi-
ty and integrity of all three essential components today is closely correlated with
the ability and efficiency of the state to preserve information whose disclosure or
acquisition by unauthorized persons or bodies could harm or jeopardize the legit-
imate interests of the state. Already Max Weber points out, every bureaucracy
strives to strengthen the sense of superiority of its members with professional
knowledge by keeping their knowledge and intentions secret. The bureaucratic
administration always strives to be the “administration of secret meetings” as
much as possible, hiding its knowledge and actual activities from possible criti-
cism. The concept of “official secret” is a specific invention of the bureaucracy,
which is why it is also fanatically defended by the bureaucracy.'” Other types of
secrets, such as economic secrets, can be conceived as personal secrets, but one
of the distinguishing features of state secrets is that they are of a social nature,
directly or indirectly affecting the security of the state, and therefore inconceiv-
able only as personal secrets. Nowadays, the developed legal systems use the
category of “classified data” instead of the concept of state secrets.

2. THE DEVELOPMENT OF THE PROTECTION OF STATE SECRETS

Researching the universal legal-historical roots of secrecy, our first important
finding may be that military and civilian secret were not sharply separated at first,

17 Max Weber, Essays in sociology (Szociologiai tanulmanyok) 233-34 (H.H. Gerth & C.
Wright Mills trans. and eds., 1946), idézi: Heidi Kitrosser, ,,Classified information leaks and free
speech” (Mindsitett adatok kiszivarogtatasa és szolasszabadsag.) University of Illinois Law Review,
vol. 3. 2008, 3, 889 )
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developed together for a long time, and then civilian secret gradually emerged from
military secret (in the terminology of the time: diplomatic). So until civil and
military secrecy were sharply separated, there was no doubt that military secrets
were of greater importance. References to the secrets of the state have appeared
since ancient times, but mainly in military-related sources. We cite two of these.
In 1l.century Vei Liaozi, one of the most significant works of ancient Chinese
military science (named after its author, Commander-in-Chief Vei Liao, who lived
in the 4-3. centuries BC), writes the following about the secrecy of the Chinese
art canon: “Those who are careless in discussions are easily interrogated in secret;
those who attack without following the rules can be destroyed; the army of those
who attack like water, zigzagging like lightning, is easily confused.” '¥ One of the
classic works of ancient China on military science, the Military Revelation'® states:
“It is desirable to keep the plans of a warlord secret. It is desirable to unite officers
and warriors. It is desirable to do it quickly by attacking the enemy.2”

In ancient times, the primary significance of the secret was almost exclu-
sively that the enemy should not become aware of the intentions of the military and
/ or political leader. However, in the struggle to gain and retain power, not only
external but also internal enemies had to be confronted. The concept of state se-
crets in its present sense was also unknown in ancient Roman law. The term
“secretum” is not found in the Digesta, nor is the term “arcana imperii” only in
Tacitus (Tac. Hist. L. 4; Tac. Ann. II, 36) in connection with the election of princeps
and officials, and Tac. Ann. 11, 59 (in relation to the princeps and Egypt) appears.
Thus, the concept of state secrets cannot be found in a legal source, but it already
has its roots in the legal literature. However, there were also rules in Roman law
under which persons who violated state secrets could be severely punished, the
sanction being a qualified death penalty. The sanction of state secret, which fell
within the conceptual scope of perduellio (i.e., treason),”! was a qualified death
penalty. It was one of the few crimes to be persecuted from the earliest times and
was already included in the XII panel law.?> Moreover, the importance of the crime
is underlined by the fact that it was one of the two ancient crimes known under
Roman law (the other was the parricidium, i.e., homicide).?* According to an excel-
lent monograph summarizing Roman criminal law?4, “the crime was very widely

18 Zsolt Tokaji, P. Sandor Szabo, (szerk.) 4 kinai hadtudomdany klasszikusai (Classics of
Chinese military science.) Budapest 2018, 153

19 1bid., 177

20 Tbid., 182

21 Pal Angyal, 4 titok védelme anyagi és alaki biintetdjogunkban (Protecting secrecy in our
substantive and formal criminal law.) Budapest 1908, 36

22 Andrés Foldi, Gabor Hamza, 4 rémai jog torténete és institicioi (History and Institutions
of Roman Law.) 23. atdolgozott és bdvitett kiadas. Budapest 2019, 572

23 Robert Brosz, Elemér Polay, Rémai jog (Roman Law.) Budapest 1974, 466

24 Janos Zlinszky, Romai biintetdjog (Roman Criminal Law.) Budapest 1995, 108
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applied in the early days, also to citizens, but also to allied cities that entered the
fedus with the Roman people and then switched to the enemy.” According to Roman
terminology, the external enemy was called the host, and the perduellis was the
internal enemy. Within the organization of the ancient Roman army, there was
already a secret service, the frumentarii, their uniformed members served in the
legion, their main task being to ensure the supply. They traveled extensively and
employed agents to explore local communities and gather information (including
enemy secrets). In the I11. century, this organization was dissolved by Diocletian.
Later, a more efficient organization called agentes in rebus was created. The scouts
were later referred to as “shepherd dogs who joined the herd of wolves”.?

Secret protection was later an important part of the self-defense mechanism
of states in medieval Europe, even after the collapse of the Roman Empire. Maci-
avelli gives detailed advice to the prince on what and how to listen in order to take
effective action against both the external and internal enemies.?® Germanic human
rights punished the betrayal of both military and state secrets. In addition, in
medieval Europe, ecclesiastical law also played a particularly important role in
protecting secular social relations. It also included the breach of secrecy as a
punishable act, and in addition to the secrecy of confession, the betrayal of state
secrets was also punishable. The latter was punished by perjury.?’

The protection of secrecy also played a particularly important role in the
Venetian Republic, where the Council of Ten was formed in 1310, originally to
explore the details of the Tiepolo conspiracy. From 1335, this body declared itself
an inherited body of state security.?® The Council of Ten was not only a police but
also a judicial institution, with all locks open to its secret agents. Its members wore
masks when acting on official matters. If they had to prove themselves, they lifted
their cloak, which was lined with the letters C. X. D. (Consiglio dei Dieci — Council
of Ten).?

The Council of Ten was also extremely effective in intelligence and response,
so it also needed a high level of age-appropriate secrecy, which the Republic of
Venice also had. The Venetian Soro, who died in 1544, for example, entered the
history of the secret services as the “father of cryptography”.3°

The protection of the secrets of the state also played a very important role in
medieval Asia, as the condition for the existence and development of any effective

25 Alfred Rolington, Hirszerzés a 21. szdzadban, A mozaikmédszer (Intelligence in the 21st
century. The mosaic method.) Budapest 2015, 76-77

26 T, Foldesi, 49

27P. Angyal, 1908, 36-38

28 Gergely Barandy, Velence fénykora (The heyday of Venice.) Budapest 1999, 154

29 Jozsef Boda, ,,Szigoruan titkos!”? Nemzetbiztonsdgi almanac (“Top secret!”? Almanac
of national security) Budapest 2016, 33

30 Harry Howe Ransom, Central Intelligence and National Security (Kozponti hirszerzés és
nemzetbiztonsag) Cambridge 1959, 116
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state is the protection of its fundamental interests, and this is inconceivable with-
out the protection of secrets. To substantiate the above finding, it is interesting to
note that secrecy played a prominent role in the peoples of the East, even in the
earliest times, not only in ancient China, but also in the medieval Tartars effec-
tively protecting their vital secrets to their state existence. In addition to the con-
quests, the grandmother did not neglect the protection of secrecy at all. A constant
recurring element in contemporary records is that the enemy spies were immedi-
ately executed locally by the Mongols. An excellent example of successful secrecy
is the 1221 campaign in Hvar, when the enemy was surprised by the Chinese-origin
throwing machines used during the siege of the capital and the various gunpow-
der-like materials used to make the siege faster — and bloodier than expected.?!
There has been no trace of the criminal law protection of state secrets in Hungar-
ian legal history for many centuries. However, this does not mean that such be-
haviors would have gone unpunished in practice, as Pal Angyal points out: There
is not even a mention of the betrayal of a state secret where it should be, t. i. in the
list of cases of infidelity (Hk. L. 14., 1715. VII. act., 1723 IX. act.), however, it is
completely inconceivable that this — perhaps rare — delictum naturale could have
avoided punishment would be. If the “subtractores castrorum” (Hk. 1. 14 § 10)
were held liable in the name of infidelity, that is, those who insidiously played the
castle of their masters into foreign hands, there is no doubt that the traitors of secrets
interested in the existence of the state did not escape their worthy punishment.*3?

Tamas Foldesi rightly points out that “the fact that before the Enlightenment
there was a substantial lack of human rights enshrined in law, and perhaps en-
shrined in the constitution, and within that freedom of communication, also con-
tributed to the reign of secrets for thousands of years. This meant that the ruler
and the circles close to him were uncritical, but it was also the political and social
order that ensured domination, and censorship and other means of power ensured
that secrets were not revealed.”3* To all this we can add that formal rules of protec-
tion of secrecy were not absolutely necessary before the constitutional criminal law
was enacted, because retaliation for breaches of secrecy or acts considered a breach
of secrecy could have taken place quickly, efficiently, without guarantee rules. In
both the Middle Ages and the Early Modern Age, secrecy has not yet been sharply
separated from other crimes against the state. I mentioned that in Roman law it
was an element of treason, later we can find it among several cases (including in
Hungary) among the cases of infidelity. Binding distinguished between infidelity
in peace, war, diplomatic infidelity, infidelity with state documents, and breach
of state secrecy, while van Calker said the correct classification is more: threat to

31 Jozsef Boda, Kund Regényi, A hirszerzés torténete az ékortél napjainkig (The history of
intelligence from antiquity to the present day) Budapest 2019, 50

32 P. Angyal, 1908, 44-45

33 T. Foldesi, 52
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peace, military infidelity, disloyal patronage, insult and secrecy, breach of secrecy,
state documents disloyalty.3*

3. EUROPEAN REGULATORY EXAMPLES
IN THE 19-20. CENTURY

The concept of state secrets has not been uniform in the history of law for a
long time, it could be basically divided into military and diplomatic secrets, and for
centuries, both state secrecy and espionage were partly intertwined crimes. France
was the first to recognize the inaccuracy of an earlier perception that, in order to
punish espionage, it was imperative that the perpetrator act with the intention of
notifying some foreign state. A French law dated 1886 already penalizes any
unauthorized intrusion into the secrets of the state, for whatever purpose. This
example was followed successively by England in 1889, Italy in 1889, Russia in
1892, Germany in 1893 and 1914, as well as the 1912 Austrian proposal. But not
only mere espionage without any specific purpose, but also the unauthorized
acquisition of secrets in the absence of such purpose is punished by the said French
law and the German law of 1914 (“gegen den Verrat militdrischer Geheimnisse™).
Interestingly, we note that the 1926 Fascist Italian Penal Code provided a mod-
ern-day regulation of the crime of state secrecy, entitled Obtaining News of State
Security** At the end of World War I, in the days following the fall, an extraordi-
nary destruction of documents took place at the headquarters of the secret service
of the Austro-Hungarian Monarchy. They have successfully prevented the victo-
rious powers from gaining possession of the most important diplomatic and mil-
itary secrets. “The reports of intelligence officers and spies serving in World War
II did not fall into hostile hands. After the collapse, when socialist rule in Vienna
seized power and enthusiasts in the Ministry of Defense slammed their tent trees,
they could not grab the many thousands of reports. Although the entrance to the
building was strictly guarded, which led directly to the »Evidenzbureau, at the
initiative of Colonel Ronge, the honest officers who had in their hands the lives
and deaths of many hundreds of successor states carried away and burned the
documents at night. By the time the “winners” realized where the archive was and
wanted to process the material, they had just found a cool place. >3

34 Pal Angyal, Felségsértés, Kirdlysértés, Hiitlenség, Ldazaddas, Hatésdagok biintetdjogi
védelme (Infringement, Disloyalty, Rebellion, Criminal protection of public authorities) Budapest
1930, 58

35 Pal Angyal, Gyorgy Racz, Az olasz biintetétorvénykonyv (Italian Criminal Code) Budapest
1937, 80

36 Arpad Botar, A lathatatlan hadsereg, Kémek, merényldk, aruldk (The invisible army Spies,
assassins, traitors) Tapolca 1937, 10-11
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The first written Hungarian penal code (which is named today from its creator,
Karoly Csemegi, the “Code Cemegi”), already included the criminal protection
of state secrets. At that time, the concept of state secrets did not exist in the present
sense: it was divided into two parts by the names diplomatic secrets and military
secrets. The first was protected by civil criminal law, so it was already found in
the Code Csemegi. At that time, the military secret was protected by the military
penal codes with the tools of criminal law, first the Austrian Military Code of
1855, which was enacted in Hungary by an open order of Franz Joseph I., and then
the II. Article 1 of the Criminal Code, the first Hungarian military criminal code.
In summary, in pre-1945 Europe, among the crimes committed to state secrets,
we usually encounter two types of separation in each of the penal codes. Legis-
lation distinguishes between military secrets on the one hand and state or political
or diplomatic state secrets in the strict sense, on the other, and further differenti-
ation is based on offending behavior: while in the case of breaches of political
secrecy, only disclosure, betrayal, disclosure, etc. punishable, in the meantime, in
the case of violation of secrets, espionage itself is a punishable act.?’

4. PROTECTION OF STATE SECRETS
IN SOCIALIST LEGAL SYSTEMS

After 1945, the community of developed states split into two major camps,
with the Eastern Bloc becoming part of the socialist legal system for four decades.
Although, according to official ideology, the state would have died during the
transition from socialism to communism, “there were no signs of this at all in the
power relations of the leading power of socialism, the Soviet Union, the legal
system showed development rather than decline. Stalin has already stated, in the
light of the real processes, that the state is getting closer to extinction through
strengthening, which in any case brought with it the development of traditional
institutions of public power, albeit in a specific order of governance and opera-
tion.”3® After Stalin’s death, Khrushchev also talked about the importance of pre-
serving state secrets: “We must also stipulate in the rules of organization that a
party member has a duty to preserve party and state secrets, to be politically
vigilant and that blasphemy of party and state secrets is a crime against the party
and is incompatible with party membership. This addition is necessitated by the
fact that the symptoms of political frivolity and chatter, the facts of the chatter of
party and state secrets, are quite widespread among the Communists.”* Soviet

37 P. Angyal, 1908, 52

38 Laszl6 Korinek, Kriminolégia I (Criminology I') Budapest 2010, 172

3 Nyikita Szergejevics Hruscsov, ,,Modositasok az SZK(b)P szervezeti szabalyzataban, A
Szovjetunié Kommunista (bolsevik) Partja XIX. Kongresszusanak beszamol6i” (Amendments to
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criminal law was also taught in law faculties in Hungary in the 1950s. According
to a contemporary textbook, one of the most serious crimes, treason, was classified
by the Soviet Penal Code as the disclosure of military or state secrets in addition
to espionage. Although the crime could only be committed intentionally, judicial
practice has established intent even when, for example, German prisoners of war
have, against their will, released military or state secrets as a result of torture in
enemy captivity.** Thus, anyone who was in possession of state secrets as a Sovi-
et soldier and was taken prisoner by Germany during World War 11, or by the army
of another state allied with the Germans, could realistically expect even the most
severe criminal consequences when he returned home. The regulation was thus
not only strict but also downright inhumane, and also contradicted the classical
principles of traditional criminal law. The same contemporary Soviet criminal
law textbook summarized other criminal law provisions related to the protection of
secrecy: “Vigilance is the duty of every Soviet citizen. Particular vigilance should
be required of those members of the Soviet state machinery who, by virtue of their
duties, had received information which was a state secret or not to be disclosed.
Defamation of a state secret, even if there is no counter-revolutionary intent, is a
serious crime defined by the Legislative Decree of 9 June 1947 on “Liability for
the Defamation of State Secrets and the Loss of Documents Containing State
Secrets”. Chattering information that does not constitute a state secret but cannot
be disclosed by an official is classified as an official crime by law.!

By decree of June 8, 1947, the Council of Ministers of the Soviet Union issued
a list of data constituting state secrets. That list also contained a precise list of
information of a military, economic and other nature declared confidential, as
well as information on inventions, discoveries and technical improvements.*? This
legislation became a model for secret lists also introduced in the socialist states a
few years later. The essence of the regulation of the era was that the concept of
state secrecy was not defined primarily in a formal but in a material sense, ie there
was not necessarily a need for a formal classification decision or classification
marking. As a consequence, it was very easy to initiate (as did) criminal proceed-
ings against persons who were not even aware that they had committed a crime
of state secrecy, as no formal classification procedure was required during this
period to obtain a data. as a state secret, as mentioned above. In addition to the
Soviet Union, socialist criminal dogmatics developed in Eastern Europe until the

the organizational regulations of the SZK (b) P. Communist (Bolshevik) Party of the Soviet Union
XIX. Reports of its Congress.) Tarsadalmi Szemle vol. 10. 1952, 1080

40 A szovjet biintetdjog Kiilonds rész, (Special part of the soviet criminal law.) Budapest 1954, 55

41 4 szovjet biintetdjog Kiilonos rész, (Special part of the soviet criminal law.) Budapest 1954,
273-274

42 péter Barna, Az allamtitok védelme (Protection of state secrets) Jogtudomdnyi Kozlony
vol. 5. Nr. I, 1955, 285
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early 1950s. One of the essential features of this was its strong ideological hue.
Some Eastern European textbooks have written openly that socialist criminal law
is one of the most important tools in the “fight against exploiters,” and the classi-
fied curriculum is still clearly articulated. A textbook written for the purpose of
educating the staff of the Hungarian State Protection Authority, marked “for of-
ficial use only”, saw the essence of socialist criminal law as follows: “Socialist
criminal law is not a further development of bourgeois law, but a new type of law.
Socialist criminal law, like socialist law, was created as a result of the victory of
the socialist proletarian revolution. Socialist criminal law was created by the
popular masses. The revolutionary legislation was organized by the proletarian
dictatorship. It serves as a weapon of socialist criminal law, the fight against ex-
ploiters. Socialist law, socialist criminal law, is the engine of building socialism.
It expresses the will of the working masses, a means of strengthening and devel-
oping socialist social relations.” The criminal law regulations of the socialist
countries of Eastern Europe have, of course, followed the Soviet example since
the early 1950s, with relatively minor differences. We refer only to some of these
regulatory differences. In connection with the definition of the concept of state
secrets, the socialist legal systems of Eastern Europe used three types of regula-
tory methods. The Criminal Code given a definition in Czechoslovak, Yugoslav
and Romanian criminal law, or in the Criminal Code referred to the registration
of the secret by a competent body (the best example of this was Soviet criminal
law). Finally, there was a code that did not provide a definition at all (such as the
Bulgarian Criminal Code), but merely referred to legislation prohibiting the dis-
closure of data. Regarding the content of the secret, there were quite detailed
regulatory solutions (such as the Socialist Romanian Criminal Code), separating
military and diplomatic secrets, other codes provided a material definition without
any detail (such as the Yugoslav and Czechoslovak codes).**

Article XI of the Bulgarian Penal Code, published on 9 February 1951, on
crimes against social order. 295 to 302 of Chapter 4. It included in the clauses
“Crimes against State Secrets” the offenses that could be committed in violation
of state secrets, and criminalized not only those in official or military service, but
also other persons. He also punished anyone who communicates, discloses or
collects information of a military, economic or other nature in any way, which is
not a state secret, but the disclosure of which is prohibited by law or regulation.
The Czechoslovak Penal Code, which entered into force on 1 August 1950, con-
tained in Part 2, entitled Crimes against the Security of the Republic, Articles
88-92. §§ 112-115. §§ contained rules on the threat to economic and service secrecy,

43 Péter Barna, BiintetSjogi ismertetek, Allamvédelmi tankényv (Criminal law knowledge,
State Defense textbook) Budapest 1955, 21

4 A Magyar Népkoztarsasdag Biintetd Torvénykonyve. (Criminal Code of the Hungarian
Republic.) Igazsagiigyminisztérium 1960, 305-306
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ie differentiated economic, service and state secrets.* In the history of Hungarian
law, initially objective, descriptive rules gradually became colored by ideology
after 1919, and from 1951 this process intensified. A formal classification proce-
dure and classification marking was not necessarily required for a data to be
considered a state secret, which violated legal certainty in our present terms both
between and after the two world wars, in the era of socialist secrecy. Nevertheless,
if we evaluate the regulation according to the time of the day, it can be said that
the Hungarian secrecy provisions have always been modern, relatively politically
neutral regulations corresponding to the level of the given age, and a certain de-
velopment can be observed during the continuous change of the regulation. which
can be seen on the one hand in the gradual modernization of the rules and on the
other hand in the increase in the number of guarantee elements. With regard to
the Hungarian criminal law regulation, there is a tendency that the facts have
gradually eased, in addition to the Criminal Code. In particular, they have become
more and more “backward,” more and more distant from crimes against the state
during codification. There has always been an unwritten rule for the Special Part,
chapters of facts involving more serious offenses tend to move forward (there are,
of course, exceptions to this), and within chapters, the law moves from more
dangerous crimes to less dangerous ones. The least common multiple in socialist
criminal law was the predominantly material definition of the concept of state
secrecy. The essence of this was that even in the absence of a formal classification
procedure and formal requirements (such as a classification mark), it was possible
to prosecute the perpetrators. This has led to a high degree of legal uncertainty in
today’s eyes, and with a little exaggeration we can say that almost anyone who has
been accused by the prosecutor of this could be convicted of a breach of state secrecy.

5. CLOSING REMARKS

In summary, the administrative and criminal law rules of classified data have
appeared relatively late in European legal history over the last two centuries.
Evaluating these, we can state that initially objective, descriptive rules gradually
colored with ideology in the socialist era. A formal classification procedure and
classification marking was not necessarily required for a data to be classified as
a state secret, which violated legal certainty in our current terms, in the era of
socialist secrecy. Nevertheless, if we evaluate the regulations according to the age
at that time, it can be said that the secrecy provisions have always been in accordance
with the standards of the given age, in most cases relatively neutral regulations,
and a certain development arc can be observed. it can be seen in the gradual

4 P. Barna, 1955, 2
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modernization of the rules and, on the other hand, in the increase in the number
of guarantee elements from the end of the socialist era. With regard to criminal
law, there is a tendency for criminal offenses regarding to state secret to gradually
less and less severe. The various rules of state secrecy and related crimes has eased
in most European countries’ criminal law regulation since 1989, and instead of
the concept of state secrets, the category of classified data according to modern
Western terminology has already been used by Eastern European states.
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[MTPEUCIITMTUBAIBE AKAJIEMCKOI
NHTEI'PUTETA V CBETJIY ObJAB/BUBAHA
PAJZIOBA Y HAYUYHUM HACOIITMCHMA

Caxceitiak: Yacotiucu iipegcitiagbajy Hajeadichuje cpegciiléo KOMYHUKA-
yuje usmehy nayunuxa. Koyunu gaxiviop 3a oyeny nayunuxa ganac jeciie rou-
X06a HayuHa UpogyKiueHocil. Jla Ou muxos HayyHu pag 6uo Ho3UMUEHO oYe-
FbeH, HEOUXOgHO je ga HayuHuyu objase ogpehenu Opoj pagosa y uaconucuma
UHGEKCUPAHUM Y PeleBAHIUHUM KOMepYUjaiuzosanum bazama iogamaxa (0g
Kojux cy Hajzuauajuuju Web of Science Core Collection u Scopus). Ono wito je
wiaxohe sasicro jeciie ga cy 00jasmenu uianyu ucoko yuiuupanu. Osa ipe-
oKkyilayuja bpojkama Upomenuld je uzgasauky Kyaiuypy u ganac cy HayuHuyu
sulle 3a0KYi/beHU TUMe KOIUKO U Ige 00jasmyfy, Helo wida objasmyjy. Pesyi-
waiu je 3HauajHo iosehare Opoja yacoiuca u 006jagbeHUx pagosa, aiu o
ilogehare He Mopa ga 6ogu go HO3UMMUBHOT pa3eoja came HayKe. H3zgasauku
iputiucax ce 4eciio Hagogu Kao pasiol 3a HelowileHo ionauware. 0Osaj pag
ucipasicyje Heke 0g Hajeehux u3azo6a y akageMckoj 3ajegruyu ganac: wpaH-
cliapeHIuHOCI U HeUpUCIUPACHOCI Upoyeca peyeH3uparsd, 00jassusarse pa-
gosa y upegatiopcKum Yacouucuma, pacit 6poja pagosa HACAIUX Y KOAYop-
cugy, iojagy wise. UI0gHUX ayuiopa, wucaya gyxoea u wovyacHux iucaya. ¥
pagy he ce uciupasicuiuu 08u u3a306uU y KOHWEKCUY Xp8aiickol 3akoua o Hayu-
HOJ genamnociuu u 6ucokom obpazosary u llpasunnuxa o ycioguma 3a uzoop
Y Hay4Ha 36arva.

Kuwyune peuu: geocuipyxo caeiio peyensuparse, ipegaiopcKu 4acoiuc,
i10gHU aytopu, 3aKOoH 0 HAYUHOJ genatHOCTUU U 8UCOKOM 00paszosary Peilyonu-
ke Xpeaiucxe, [lpasunnuk o ycioguma 3a u3o0p y HayuHa 36ard.
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1. YBOJI

HayuHnu yaconucu HacTanu cy U3 Mpakce eBpOICKUX HaydyHUKa U3 17. Beka
Jla jeHH ApyTre 00aBenTaBajy 0 CBOjUM HAyYHUM OTKPHUNIMa MTUCAheM OIIIU -
Hux nucama. OBa npakca je jpoouiia 3aokpeT kana je Xenpu Onuenoypr (Henry
Oldenburg) moctao pBu cexpeTap HOBOOCHOBaHOT KpasbeBckor npymirsa y JIon-
nony. [Ton mokpoButesscTBOM [pymTBa y Mapty 1665. roguse je OCHOBaH IpBH,
Y TIOIITO jOII yBEK W3NIa3u, W HajyTOBEUHH|H Hay4YHH Yaconuc Philosophical
Transactions.! Tlopen ,,uIcaTUCTHYKOT TPUCTYTA™ KOJU CE OYUTYjE Yy OUyBamby
Hay4YHHX TIocTurHYyha 3a Oymyhe rereparuje Te omoryhaBama J1ajbibher HayYHOT
HaNpeTKa, jelaH Of] [MUJbEBa Yacoluca je OMO M 3alITHTa COIICTBEHNX OCTBapeha
OJ1 TIpHCBajarba IPyruxX HaydHHKaA.?

HayuHnu vaconucu npencTaBibajy AaHac HajBayKHUjE CPEICTBO KOMYHHKA-
nuje uamely Hayunuka. Kibydan gaxTop 3a olleHy HayYHHKA jeCTe FhUX0Ba Hayd-
Ha POJYKTUBHOCT. J{a O IbUXOB HAy4HH paJi OO O3UTHBHO OLICHEH, HEOMXO/I-
HO je Jla HayYHHIIN 00jaBibyjy oapeheH Opoj pajoBa y yacomucuma HHIEKCHPaHIM
y peJeBaHTHUM KOMEpLHjaTu30BaHuM Oa3ama nonataka. [llupoka noctymHocT
oubmomeTpujckux nonaraka u3 Elseviera, Google Scholara w Clarevitea ipu-
JIOHOCH MOTIYHO] 320Ky TJb€HOCTH HAYYHHKA MPOAYKTUBHOIINY U YUYUHKOM.>
TaxBa panmHa aTMocdepa Mmpeno3Hara je Kao KJby9HH (DaKTop Yy TOACTHIIAkY Ha-
YYHHKA Ha HEeTUYKO MoHammame.* CBpxa OBOT pajia jecTe jia Ce HCTPaXKe HEKH O]F
HajBehnx m3a30Ba y akaleMcKoj 3ajeTHUIH AaHac. Pas je mojesseH y uetupu
nornasJska. [IpBo nornassbe 6aBu ce OMOITUOMETPHjCKUM HHAUKAaTOpUMa. [Ipyru
JIe0 pajia ce OIHOCH Ha TPAHCHAPEHTHOCT M HETPHCTPACHOCT MOCTYTIKA PEIeH-
3upama Te Ha 00jaBJbHBabE PaJioBa y MPENATOPCKUM YacONUcHMa, Tpehu 1eo
pazaa ce OHOCH Ha TIopacT Opoja pajioBa y KOayTOPCTBY, TI0jaBy W3y3€THO TLIOI-
HUX ayTopa, MHcana JyXoBa 1 MoYacHUX nucana. YeTBpTH €0 paja HCTpaKyje
OBE M3a30B€ Y KOHTEKCTY XPBAaTCKOI 3aKOHA O HAYYHO] JETaTHOCTH M BUCOKOM
obpaszoBamy 1 [IpaBHIHIKA O YCIIOBHMA 3a U300p y HayYHA 3Barba.’

I Alan Cook, ,,Academic Publications before 1940, A Century of Science Publishing (ed.
Einar H. Fredriksson), Amsterdam -Berlin, 16; The Royal Society Publishing, About Philosophical
Transactions, Attps.//royalsocietypublishing.org/rstl/about, 24. anpuna 2022.

2 A.'Y. Gasparyan, B. Nurmashev, A. A. Voronov, A. N. Gerasimov, A. M. Koroleva, G. D.
Kitas, “The Pressure to Publish More and the Scope of Predatory Publishing Activities”, J Korean
Med Sci. 12/2016, 1874; A. Cook, 232-233; Tom Ginsburg, Thomas J. Miles, “Empiricism and the
Rising Incidence of Coauthorship in Law” University of Illinois Law Review 2011, 1810.

3 Daniel Sarewitz, “The pressure to publish pushes down quality”, Nature 533/2016, 147.

4 Elizabeth Wager, Sanjay Singhvi, Sabine Kleinert, “Too much of a good thing? An obser-
vational study of prolific authors” Peer.J. 2015, 1-5.

5 Zakon o znanosti i visokom obrazovanju, Narodne novine, br. 123/2003, 198/2003, 105/2004,
174/2004, 02/2007, 46/2007, 45/2009, 63/2011, 94/2013, 139/2013, 101/2014, 60/2015, 131/2017;
Pravilnik o uvjetima za izbor u znanstvena zvanja, Narodne novine, br. 28/2017.
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2. BUBJIMOMETPUJCKU UHANKATOPU

VYHUBEP3UTETH MOPajy MEPUOAMYHO JIa TIPoJia3e KPo3 HU3 MOCTyIaKa eBa-
Tyaryje: o MHUIMjaJTHe aKpeauTalyje, peakpeauTaliije, KOHKypca 3a JoaeTy
(MHAHCHjCKUX CpECTaBa, a CBa Ta MOCTyNama 3aBHUCE O yIIIeAa y lHMa 3a1o-
CIICHHX Hay4YHUKa. [IpeMaa mocToju MHOTO HauMHa eBaTyallHje HayYHOT paja Te
Ce y Ty CBpPXy MOT'y ynotrpeOJjbaBaTh pa3jiuduTH NapaMeTpH, Hajuenhe ce Ty
paau o Opojy 00jaBJbeHUX PaJioBa Y HHIEKCHPAHUM YaCOMUCHMa PEIeBAaHTHUX
0a3za ¥ BUXO0BOj UTHPAHOCTH.® TO je MOoceOHO BasKHO 3a HAyYHHKE KOJ M300pa
1 pen30opa y Hay9YHO-HACTaBHA 3Bamba, JI0JIeJIe HAyYHUX Harpajia Te (PMHAHCH]-
CKHUX CpPEJICTaBa 3a HAYYHOUCTPaKMBaYKe MpojeKTe.’

[Ipaxkca kopumrhema MeTpuKe MyOIHKaIrja TPOMEHIIIA je U3/1aBauKy KyJI-
Typy MOJACTAKHYBIIIM HAYYHUKE JIa OCMUCIIE CTpaTeruje Kako ja nosehajy 0poj
00jaBJbCHUX PaJOBa, a YECTO Ha MITETY HBUXOBOr KBanuTeTa.® Mepemwe ucTpa-
JKUBama MyTeM OnbmmoMeTpujckux akropa (0poj pagoBa, HUTUPAHOCT U X-HH-
nekc)’ HaBOM HAyYHHUKE Ha TO Ja ce (OKycHpajy Ha TO e 00jaBibyjy, a HE Ha
oHo 1mTa 06jaBikyjy.'* Web od Science Core Collection (y naibem tekcty: WoSCC),
Scopus u Google Scholar cy nanac HajBaXHUjH HHAEKCH.!!

daxkrop yruiaja (impact factor) npsu je nyt cnomenyo Jyuun Fapdung
(Eugene Garfield) 1955. ronune kao momoh ayTopuma y pacro3HaBamy KBajlu-
tera yaconuca. OBa ce ujaeja o Taja, ¢ MHOT'MM OCIOpaBambHMa, HEIIPECTaHO
pas3BHjalia Te ¢ BpeMEHOM I10CTaja IMpecyIHa 3a OLeHy Jacomuca. Ped je o mo-
CpemHOM MepHITy 3a KBanuTeT yaconuca.'> Hamepa camor Fapdunga Ouna je na
ce IMMOMOTHE ayTopuMa KoJl m300pa Jacomnmca y kojeM he m1a odernogane pesyirare
CBOT Hay4yHOT paja.'’’ MepHu noganu 0 MUTHPAHOCTH (METPHKA [IUTATA) Tpeda
Jla YKaXXy Ha 9acomuce KOju uMajy 0orary Tpaauinjy ¥ MUPOKY BHIJBUBOCT TE
TaKoO MOTY JIa CIpeye Jia ayTOPH Iajby PaJoBe Y T3B. MpeAaTopcke vacomuce.'

6 Tvana Cadovska, Goranka Mitrovi¢, “Uloga knjiznica u vrednovanju znanstvene produk-
tivnosti: primjer nacionalne i sveuciliSne knjiznice u Zagrebu”, Vjesnik bibliotekara Hrvatske
2/2018, 181; Padmapriya Padmalochanan, “Academics and the Field of Academic Publishing:
Challenges and Approaches”, Pub Res O 35/2019, 101; Martina Culjak, Lovela Machala Poplasen,
“Usporedba citatnih baza na uzorku hrvatskih znanstvenika javnozdravstvene institucije: Web of
Science Core Collection, Scopus i Google Scholar”, Vjesnik bibliotekara Hrvatske 1/2019, 131.

71. Cadovska, G. Mitrovi¢, 181.

8 P. Padmalochanan, 101.

9 M. Culjak, L. Machala Poplagen, 130.

10 P, Padmalochanan, 101.

11 M. Culjak, L. Machala Poplagen, 129-150.

12 Pippa Smart, “Is the impact factor the only game in town?” Ann R Coll Surg Engl. 6/ 2015,
405-406.

13 Eugene Garfield, “The History and Meaning of the Journal Impact Factor”, JAMA, 1/ 2006,
90; P. Smart, 405.

* A.Y. Gasparyan et al, 1877.
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Baxxno je ma ce ucrakue n1a (hakTop yTHIdja HUje 3aMHILJFEH Ka0 MEPUJIO KBa-
JUTeTa WiaHaka Hero yaconuca.”> Cam ['apduiig ra je cxsarao kao ,,80/20 deno-
MeH" jep ,,20% unaHaka Moxe aa npeacraiba 80% murara“.!® akTop yTHaja
je u3pauyHaBame KOJHKO UTaTa IPOCEYHO A00H]jy 4iaHIy y yaconucy.!” ,,Ako
je paxTop yTHIIaja 4acomuca 1neT, MPeTIOCTaBba Ce Jia CBAKHU YJIaHaK JJOOHje OKO
HeT HUTATa y IPBE JBE rOANHE HAKOH 00jaBIbHBamba. 18

[lotmyHo je jacHo Aa je HealeKBaTHO J1a Cc€ Hay4HHU paj oLemwyje camo Opo-
jameM nurara.'” Kako to npumehyje Cmapt Tpeba OuTH orpesaH Koj yrnorpebe
MeTpuKa: ,,Ipeda nxX KOpUCTUTH Kao TIOKa3aTesbe, a He Kao arcoyTHE KpUTEePH-
JjyMe KBaJIuTeTa 300T METOIOJIOTH]E KOja C& KOPUCTHU 3a HbHXOBO U3pauyHaBame,
rpelaka y \biMa i orpaHudeHor o0yxBara najekca. >’ Ompes je morpebaH u 360r
TOTa IITO je, Ha IPUMeEp, Mepeme pakTopa YTHIaja Y HaAJIeKHOCTH IPUBATHE
kommanuje Clarivate y ckiony meHe komepuujaansoBane 6aze WoSCC.?! Baxkno
je na ce HanloMmeHe j1a oziaiy koje Clarivate KoprcTH 3a padyHambe (pakTopa yTHIa-
ja HHCY jaBHU Te TIOKYIIaju ofipel)eHnx rpymnamuja qa peruinkyjy hakTop yTuiaja
Koju je objaBuiia kommnanuja Clarivate Hucy ypoauiu miogom.”? baza WoSCC ce
JYyro cMaTtpaia ,,3IaTHUM CTaHAapAoM’ LUTATHUX aHaju3a“, MITaBHIIe Ouia je
jenuHa nMTaTHa Oa3a noxaraka 1o 2004. roguHe, Kaaa ce mojaBuiia Takohe komep-
mujanusoBana 6asa Scopus (Elsavier) e Google Scholar.?® Canpixaj nnnekcupas
y IKMa HHje HCTOBETAH TE OBE LIUTATHE 0a3e MpyKajy pasinuuTe METPUKE [iuTaTa. >t

X-MHJEKC je TT0 MHOTMMA HAjIIOTO/IHUjH WHIUKATOpP WHIWBUyaIHE TPO-
JyKTUBHOCTH jep ce 3aCHHBA Ha MHTEIPATHBHOM IPUCTYITY Opojy 00jaB/bEHUX
pajioBa M BMXOBHUM IITaTHMa y 6azama.” Ho, 1 OH MMa CBOja orpaHuyeta. Pas-
JIOT JIa ce IUTHPA HEKHU paji He Mopa YBeK Ja OyJie ahupMaTuBaH; HErO TO MOXKE
na Oyzae 1 KpuTHIKH ocBpT. Takolhe, ca mutupanomrhy Moxke 1a ce 1 MaHHUITYJTH-
11e, KOHKYPEHTH MOTY J1a ce IpehyTe, Koierama Moke Ja ce Jia IUTaT KOju HHje
HEOITXO/1aH, Takole, ayTopu MOTy HEOoIlpaBiaHO Jia IIUTHPAjy CBOje MPETXOIHE
pazioBe 1a 6u nmoBehasy BUXOBY BUAJBUBOCT, T3B. CYBHIIHH HUTaTH.?® OcHM camo-
NUTHPAHUX YWIaHAKa, TPOOJIEMATUYHU CY U YWIAHIIM C BEJTMKUM OpojeM KoayTopa
KOju yKka3yjy Ha moryhe naxxso ayropctso.?’ Konekc Yuusepsurera y Ocujexy,

15 P. Smart, 405.

16 P, Smart, 405; E. Garfield, 91.

17P. Smart, 406.

18 Ibid.

9 T. Ginsburg, T. J. Miles, 1810.

20 P, Smart, 408.

21 Ipid., 406; M. Culjak, L. Machala Poplagen, 131.
22 P, Smart, 406

23 M. Culjak, L. Machala Poplasen, 133.
24 P. Smart, 406.

25 A.'Y. Gasparyan et al, 1877.

26 T. Ginsburg, T. J. Miles, 1810.

27 A.'Y. Gasparyan et al, 1877.
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Ha IpUMeED, Kao HeJOIHYHO ofipelyje ,,HaMepHO MOrPENIHO WITH TTPUCTPACHO ITU-
TUpame aureparype’ (i 17. ct. 5).28

3060r KOHIIEHTPHUCAHOCTH Ha OpojeBe Kao JOKa3e KBaJUTETa U XUIIEPKOHKY-
pPEHTHOCTH, Op0j 00jaB/bEHUX YJIaHAKA EKCIIOHEHIHjaTHO pacTe.?’ O maay KBaiu-
TeTa HAYYHOT pajia yCJie/l Tora HalkcaHo je MHOIITBO panoBa.’? CBe Cy riaacHu-
jY OHH KOjM HCTUYY J]a HayYHHULIM MOpajy Mame Jia 00jaBibyjy jep he nnaue nobpa
HUCTpaKHMBarba Ja OCTaHy CKpuBeHa Mel)y cBe Behum Opojem mommx pamosa.’!
CpenuHa y K0joj HAYUHHIIM CTBapajy Tpeba Ja ce mpoMeHH, Tpeda 00e30enuTu
MONITEHE TOCTYIKE OLCHUBAA, CIIPEUNTH XUIIEPKOHKYPEHIIN]Y U MPEBEITUKH
MPUTHUCAK JIa CE IITO BHIIE 00jaBsbyje. To moapasymMeBa HaNyITambe KPUTEPH]Y-
Ma KOjU Ce 3aCHMBA HA KBAHTUTATHBHUM Mepama HaydHEe MPOAYKTHBHOCTH.>?
Jobap npumep y ToMm mipaBity je Yauepsutet [ent (Ghent) y benruju koje Texu na
MocTaHe ,,MeCTO Ha KOjeM ce TasieHat oceha riemeHnum .33 VY orienn pajia HaydHH-
Ka MOTITYHO Cy HAyCTUJIN OCIIakhakh¢ HA KBAHTUTATUBHE METpHKE (OuOInome-
TPHUjCKE Mepe), CMABHIIN Cy YUECTAJIOCT €BaNyalllje U YKJIOHUIN eKCIUTHITUTHE
UJbEBE TJie Tpeba na o0jaBe panoBe. Harnacax je cTaBJbeH Ha KOHTPOJY KoJiera
Te XOJIMCTHYKY, KBaJUTATUBHY €Ballyalm;jy. 34

3. ABOCTPYKO CIJIEITIO PELIEH3UPAE 1
BEI'OBE AJITEPHATHUBE

[loctymak perneH3upama HaCTa0 je y MpBoj mosoBuHM 18 Beka. KpaspeBcka
npywtBa y EnunOypry u Jlonnony (The Royal Societies of Edinburgh and London)
TIpBa Cy IoYesia Jia Tpayke MOMOoh 4ilaHoBa y IOCTYIIKY ofjabrpa diaHaka koju he
6utn 06jaBsbern. > KpasbeBcko ApymTBo y JIOHIOHY HABOJIM CE YECTO HE CaMO Kao
CpelMHa YHYTap KOje je HacTao MPBH HAYYHU YaCOIHC, HETO MY C€ U MPHUIINCY]e
HacTaHaK KOHIIENTa OlCHhUBama HaydYHuX pykonuca. ['omune 1752., 87 ronuna

28 Eticki kodeks Sveucilista u Osijeku, file:///D:/Downloads/eticki-kodeks-sveucilista-josipa-
Jjurja-strossmayera-2011.pdf, 25. mapta 2022.

29D, Sarewitz, 147.

30 Niels Mejlgaard, Lex M. Bouter, George Gaskell, Panagiotis Kavouras, Nick Allum, Anna-
-Kathrine Bendtsen, Costas A. Charitidis, Nik Claesen, Kris Dierickx, Anna Domaradzka, Andrea
Reyes Elizondo, Nicole Foeger, Maura Hiney, Wolfgang Kaltenbrunner, Krishma Labib, Ana
Marusi¢, Mads P. Serensen, Tine Ravn, Rea Séepanovié, Joeri K. Tijdink, Giuseppe A. Veltri,
“Research integrity: nine ways to move from talk to walk”, Nature 586/2020, 358-359.

3D, Sarewitz, 147.

32 Mejlgaard et al, 358-359.

3 Elizabeth Redden, Stepping Out of the Rat Race, go.nature.com/3itv56b, 20. anpui 2022;
Mejlgaard et al, 359.

34 Mejlgaard et al, 359.

35 Michael L. Voight, Barbara J. Hoogenboom, “Publishing your work in a journal: under-
standing the peer review process”, Int J Sports Phys Ther. 52012, 453.
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HaKoOH yTeMmeJbewa Philosophical Transactions, JIpymTBO je OCHOBAJIO ,,KOMHCH-
Jy 3a wiaHke™ Koja je Jo0mIia 3a1ykKebe J1a 0/labupe WiIaHKe 3a 00jaBJbUBAE &
KOje je TIpe Tora Ouio y pykama cekpeTapa apymTsa.’® ITocTerneHo ¢y KOHIENT
pelnieH3upama (peer review) npuxBaTaia v Apyra npodecruoHanta apymrsa.’’
BaxxHo je a ce ucTakHe Jia je MocTymnaK pereH3npama Jyro 0cTa0 HEeOPraHu3o-
BaH C JIOMUHAHTHOM YJIOI'OM TJIABHOT ypenHuKa. Moxe Jla ce Kaxe Jia je TeK y
20. BeKy MOCTYTAK PEICH3MUPambha MOCTA0 PAIIHPEHU)H M CTaHIapIn30BaHUjH.>s

Penensupame ce 1 1aHac mocMaTpa Kao HajMamhe KOHTPOBEP3HU METO]T OIle-
IbUBarba HAyYHUX paaoBa.’’

CBpxa JABOCTpPYKE CIICIie PEIeH3H]e jeCTe Jia Ce OIICHH KBAJUTET HAyYHOT
pana, ymMamHi MOryhu HEMOTHU3aM T€ KOHCTPYKTHBHUM KOMEHTapUCamheM YHa-
Npen Hay9HO UcTpaxkuBambe.*0 Periensentn Ou Tpebasio aa npyxe ,,00jeKTHBHY,
KOHCTPYKTHBHY U JIOCJIEIHY OIIEHY T€ TaKO NMOMOTHY YPEIHHUIMMA JIa JOHEeCYy
uHpOpMHCaHy OIIYKY, alld U ayToprMa Ja yHanpese cBoj Tekct.* Ho, oBa mpo-
ey pa yjemHo je ¥ mpeaMeT OpOjHUX CITopoBa. MHOTH ayTOPH HCTHYY BaXKHOCT
T TPOIeIyPE 32 HAYUHY 3ajeJHUILY, BUJIC j€ KA0 KJbyYHH (DAKTOP 32 OCUTYpamkhe
HayYHOT KBaJINTEeTa,*” Kao ,,KAMEH TeMeJball™, aJIli UCTO TAKO IPYyTH ayTOPU HC-
THYy crabocTu Te mporeaype,* omnucyjyhu je kao ,,cBeTy KpaBy Hayke .+

Jlo manac je 00jaBJLEHO MHOIIITBO HAYYHHUX pasioBa KOjU ce OaBe TyOOKHM,
CHCTEMCKHM ITPOOJIEMUMa MOCTYIIKA PelleH3upama,* 370ynoTpebom nocrynka,*
HE00jeKTUBHOCTH MPUIIMKOM peIleH3H]je, CydajeBUMa HayTHUX TIpeBapa Te M-
TarmbUMa UCIIPABKH U T3B. MOBJIaUeheM wiaHaka.*’ J[BOCTpyKoj Cileroj pereHsuju
3aMepa ce CIopoCT, HEMOY3/aHOCT, Hee(PUKACHOCT Y MPOHATIACKY HEHAMEPHUX
HETaYHOCTH aJIH U TUIarujata u (habpuKoBamba, HeTPAHCIAPSHTHOCTH, YaK U EbCHO]
ckymohu.*

36 David A. Kronick, “Peer Review in 18th-Century Scientific Journalism”, JAMA 10/1990, 1321.

37 M. Voight, B. Hoogenboom, 453.

38 Ibid.

3 Jadranka Stojanovski, Elias Sanz-Casado, Tommaso Agnoloni, Ginevra Peruginelli, “Pe-
er Review in Law Journals”, Frontiers in Research Metrics and Analytics 6 /2021, 3.

40 Jeffrey Overall, “Stop Drinking the Kool-Aid: The Academic Journal Review Process in
the Social Sciences Is Broken, Let’s Fix It”, Journal of Academic Ethics 3/ 2015, 277.

41]. Stojanovski et al, 8.

2 Ibid., 3

“ Ibid., 1.

44 Jaap de Vries, “Peer Review: The Holy Cow of Science”, 4 Century of Science Publishing
(ed. Einar H. Fredriksson), Amsterdam — Berlin 2001, 231.

45 Mejlgaard et al, 358-9.

46 J. Stojanovski et al, 8.

47 Emerald Publishing, Article withdrawal & correction, https.//www.emeraldgrouppublis-
hing.com/publish-with-us/author-policies/article-withdrawal-correction, 15. janyap 2022; Mejl-
gaard et al, 358-9.

48 J. Stojanovski et al, 3.
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WneHTHTET ayTOpa HEMO3HAT j€ PEICH3EHTY, MehyTUM U 1ajbe MOCTOjH MO-
ryhHoCT mpucTpacHOCTH. YpeAHHK, KOjU HUje ,,CIeln, pyKOBOIH ,,paclipaBoM*
m3mehy ayTopa u perieH3eHara Te TOHOCH KOHaYHY OfTyKy. To je n3Bop OpojHuX
eTH4YKuX npobiema.®’ YpenHuiu 3uajy Ko je ayTop Te MOry Jia My TOTOAyjy, o-
ceOHO je To TTPOoOIEMAaTHIHO Kajia Cy ayTopH yriaeaau Hayuuauiu.>® ITopex Tora,
YPEeIHHIH MOTY TOjeIMHUM ayTopHMa U Ja MpYkKe ,,BPEMEHCKY MPEIHOCT 3a
objaBsprBame”.’!

CKpHBEHOCT HAEGHTHTETA PELEH3EHTa 0] ayTopa pyKomuca Tpedaso ou outu
jeMcTBO 06jekTnBHOCTH.>> HO Ta CKpHBEHOCT OTBapa U IPOCTOP 3a HU3 KPUTHKA
YCMEpPEHHX Ka KpIICHyY ,,y HUBEP3aTHUX HAeala aKaJIeMCKe 3ajeJHHLIe . TPaHCIa-
PEHTHOCTH, CII000/1e U3paXkaBarmba, y3ajaMHOr moBeperba.> To Moxke /1a 3HAYH CKPH-
Bambe CyK00a pa3IMyuTHX HHTEpeca, TMYHE U (HHAHCH]CKe Tpupoe. PelienseHTu
MOT'Y Jia IPENo3Hajy paj CBOT KOHKYPEHTa Te Jia T'a OlleHe IpeMa KPUTEpUjyMUMa
KOjU HUCY 00jekTHBHHU.>* JenaH je ypenuuk British Medical Journala npouenypy
pelieH3Mpama yIopenmo ca cBeToM y kmurama Kadke y kojeM CyIcKy OmiyKy
JIOHOCH aHOHUMHU Cy/IHja. >

JyxuHa mpolieca pereH3npama Takohe je KoHTpoBep3Ha. Hajyrmennuju
YACOMUCH CY OHM KOjH MMajy HajBUILHU MPOLICHAT 0A0MjeHuX pajoBa.>® Y HajBa-
YKHUJUM YacOMUCUMa U3 APYIITBEHUX HayKa IPOICHAT O0HjeHUX paJoBa je 1 10
90 oncro.”’ byayhu na pa3nobJbe HampeaOBama y MpaBuUily Tpaje MeT roAnHa y
KojuMa 0OMYHO Tpeba 00jaBUTH O TTEeT A0 IEeCET PaJoBa, a MpeMa HEKUM IIpoIie-
Hama, y BAXXHUM yaconucumMa Tpeba 6apem Tpu roguHe aa ce 00jaBu paj, jeqan
on Behux mpobieMa mpeacTaBiba U AYTOTPAjHOCT MPOIEAYPe peleH3npama.®
YaconucH yriiaBHOM Tpa)ke eKCKIy3MBHE IIPHjaBe ca CBPXOM CMambema TepeTa
pelleH3eHTUMAa KOjH Cy ¥ CaMHU HAYYHHUITH YHje je BpeMe AparoreHo. Y KoMOnHa-
LHUjH C eKCKJIY3MBHOM MPHjaBOM, TO 3HA4YM J1a c€ 00jaBJbHUBAE BaXXHOT YJIaHKA
MOYKE OATOIUTH TOAMHaMa.” AyTOpH pazoBa 300T BHCOKOI CTeleHa Of0ujarmba
Mopajy nucatu O6pojHe unanke. OHu 3ampaBo uMajy ase moryhnocrtu. [IpBa je

4 Ibid., 8.

50 J. Overall, 277.

31 Sanja S. Strgar, Maja S. Vukadinovi¢, “Legal Aspects of Scientific Misconduct: Causes
and Possible Solutions”, Ethical Perspectives, 1 /2018, 118.

52 J. de Vries, 236.

3 Ibid.

54 8. Strgar, M. Vukadinovi¢, 118.

3 Richard Smith, “Pros and Cons of Open Peer Review”, Nat. Neurosci. 3/1999,

197-198 prema J. Stojanovski et al/, 10.

56 J. de Vries, 236.

57J. Overall, 287.

8 Ibid.

% Lawrence B. Solum, “Download it while it’s hot: Open access and legal scholarship”, Lewis
& Clark Law Review 4/ 2006, 841-868, str. 851.
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,»,DUCKaHTaH MOAyXBaT", IOCBETUTH LIENTy TOANHY IHCAby jeIHOT pajia J0CTOjHOT
Haj0OJBUX YacoIuca Wik, Apyra, MUCaTH IITO BUILE pajoBa y Hajau 1a he 6apem
HEKH O ’bKX OMTH 00jaBbeHn.*

[IpoGyiemMu ¢ TBOCTPYKOM CIIETIOM PEIIEH3U]jOM BE3aHH CY U Y3 MUTAE 3aIITO
O HEKO TPOIINO CBOje IPAroleHO BpeMe Ja OecIUIaTHO oIewyje Tyhe HaydHe
panoBe.®' YV mpaBuiy perieH3eHTH He 1001jajy HU jaBHO MPH3HAKE, HH HOBYaHH
xoHopap. CBe ce 3acHMBaA Ha aNTPyu3My,®> Ha BepoBamy Ja nojeauHnu ocehajy
eMITaTHjy TIpeMa ApyTruMa.

CynpoTHO CXBaTame 3aCTylajy TEOpeTHYapU CKOHOMCKE PallMOHATHOCTH.
[Ipema wrMa, CBO JbYICKO TIOHAIIAKE YCMEPEHO je yHanpehemwy corcTBeHor nH-
Tepeca.®3 PerieHseHTH He jkesiehu TPOIUTH MPEBHIIIE CBOT BPEMEHA MOTY CaMo
HOBPIIHO OLCHUTH HayuHH pa.®* Hemajy Hi MOTHB IPENIOKUTH U3MEHE TEKCTa
jep Tako cebu cTBapajy JoJaTHH 1mocao Koju Hehe OuTu HarpaleH Ha ajiekBaTaH
HaunH.® XpBaTcka mpaBuiia 3a HACTABHO HAIIPEIOBahe HA Ofpel)eHr HAYHH CTH-
MYJIMIIY HayYHHKE J]a IPUXBATe I10cao pereH3enTa Oyayhu na ce Hexu ox1 ycinosa
KOje Hay4HHIM Tpeba a UCIYHE OJHOCE Ha OLICHUBAE U PaoBa U Kibura.®

OBjie ce mocTaBlba U MUTAKE OJTOBOPHOCTH YPEIHUKA 32 00jaBJbEHE UJIaH-
ke. [lo3HaTu cy OpojHU CiTydajeBH Kaja Cy 00jaBJbCHHU WIAHITH KOjH Cy ITPOILTH
IpOIEAypY peleH3nupama Ma NOTOM MOBYYeHH 0e3 /1a je OMJIo KO O] aKTepa y
nporieaypu 6uo oxropopan.®” Heku o1 TakBHX YIaHAKa HMAJIH Cy BEIHUKE TTOCIIE-
JIUIE HE caMo 3a HAay4yHY 3ajeIHUIy. Je[lan o/ HajlI03HATHjUX TaKBUX CIIydajeBa
onHOCH ce Ha wiaHak Erapya Bakedunna (Andrewa Wakefielda) n meropux
capagHuka koju cy 1998. y uaconucy Lancet 06jaBuin 4gaHak y KojeM TBpIE J1a
,,BaKI[MHA IPOTUB MaJIUX OOruba, 3ayiaka u pyoeine (MMR) moxe npeauciio-
HUpPaTH pErpecHjy MoHallamka U IepBasuBHU pa3BojHK mopemehaj kom mere®.%®
Pan je HakHagHO MoByueH. YTBpheHo je na cy Bakeduin u merosu capaaHunu
MOYMHUIIM HAMEPHY ITpeBapy jep Cy ce YCpeACPenIH Ha MOAaTKe KOjH Cy OArOBa-
paiii ’BUXOBUM Te3ama Te pascuprKoBany dnmbeHutie. OBaj ciaydaj je O1o ImupoKo
Menujcku mporpaheH Te je moBeo A0 3a0pUHYTOCTH POANTEIbA H CMAaFEHOT HHTE-

60 J. Overall, 287.

1 Matko Marusi¢, Dario Sambunjak, Ana Marusi¢, “Vodi¢ za ocjenu (recenziju)znanstvenog
¢lanka”, Pedijatrija danas 2/2006, 224.

62 J. Overall, 277, 282.

93 Ibid., 282.

4 Ibid., 277.

% Ibid., 283.

% Odluka o nuznim uvjetima za ocjenu nastavne i znanstveno-struéne djelatnosti u postupku
izbora u znanstveno-nastavna zvanja, Narodne novine, br. 122/2017.

67 J. de Vries, 236.

%8 T. S. Sathyanarayana Rao, Chittaranjan Andrade, “The MMR vaccine and autism: Sen-
sation, refutation, retraction, and fraud” Indian journal of psychiatry 2/2011, 95-6; A. J. Wakefield,
S. H. Murch, A. Anthony e al.”lleal-lymphoid-nodular hyperplasia, non-specific colitis, and pervasive
developmental disorder in children”, Lancet, 351/1998, 637-41.

606



36o0puuk pagosa [IpasHor paxynrera y HoBom Cany, 2/2022

peca 3a BaknuHANM]y nere. IloceOHO 3a0pumaBa 1a je OTKPUBAIE OBE IpeBape
Ouno HajBehnM JeTIoM pe3yaTaT HOBUHAPCKE UCTpare, a He MPOLeAypa akaIeMCKe
zajequaune.” TIpobaeMaTHyHu Cy M CYIIPOTHH CIydajeBH, OPOjHH Cy IPUMEPH
CY PEIICH3eHTH OOUITH YIaHKe KOjH Cy HAKHAHO MOCTAIH U3PA3UTO yTHIAHH.

[Iponienypa penersupama y MIpaBHUM YaCOMUCHMA jeCTe HAIIMOHATHO CIIe-
mupuuHa.” CTojaHOBCKH el al ucTUYy @ eBPOIICKE MPAaBHE YaCOIKCEe KapaKTe-
pHIIIE HETIOCTOjahe €Ta0IUpaHe KyJITYpe CTPYTHOT OLCHHBaha T€ JSTUHCTBEHOT
€BPOIICKOT IPHUCTYIa IPOLENYPH PelieH3upama Koje Cy U JaJbe HallMOHAJIHO
obenexene.”” YV oxapelleHnM IMpaBHUM T'paHaMa U KOJ HAI[HOHAIHUX TeMa 300T
MasnoOpOjHOCTH HayuyHe 3ajeIHNLIE aHOHUMHOCT perieH3uje je Hemoryhe noctuhu,
a CTpaHM PEICH3CHTH HUCY OJ] TOMOhH 300T Helo3HaBama je3nka, OJHOCHO TeMa-
THKE KOja je YCKO Hal[HOHAIHO oapehena.”

[Ipobnem mpencTaBsba 1 00jaBJbUBALE WIAHKA Y T3B. IPEIATOPCKUM Yaco-
nucuma. [lpouenypa penensupama Tpeda qa OyJe He3aBUCHA U He cMe Ja Oyne
TOJT yTHIIajeM ITOCIOBHOT Mojea n3aasada.’ [1. bun (Beall) medunmnmie nmpema-
TOPCKE 4acOoIKUCce Kao OHE KOjH CY ,,HAIYCTHIIN CEIEKTUBHOCT YJIaHaKa jep uMajy
3a b 1a moehajy mpuxon moBehameM Opoja daHaka Koje mpuxBaTajy u o0ja-
BJBY]y Y3 HAIIATy TPOILIKOBa 00jaBJbrBarma™.”> To ce J0BOAM y Be3y ca 4acoru-
cruMa Koju cy yceBojunu monen Golden Open Access — 3MaTHU Ty T OTBOPEHOT
nprctyma.’® Yecto ce ucTHYe [a Ty MOCTOjH ,,AHXEPEHTHHU CyKoO nHTepeca™” jep
M3aBadn Harahyjy TpoIIKoBe ayTopuMa 3a 00jaBy BHXOBOT paja, IIITO BUIIIE
panoBa nmpuxsate, Ouhe BuIM BUX0B puHaHCHjcKK TpoduT. Benuku 6poj mpu-
MJBCHHX PaJioBa OHEMOT'yhyje CTpory u AyTOTpajHy MPOLeaypy pelieH3upama Te
Cy TEHICHIIM]E [1a ce [IeJia MpoLeaypa Hanpasu Guekcubunamjom.” [pema HeKuM
mporieHaMa, IpoOJeM ¢ TpeaajoM paja MpeaaTOpCKUM h3JaBadynMa UMa 4ak
400.000 nay4ynrka mmpom cBeta. HapaBHo, y HEKMM cly4yajeBUMa ped je O ToMe /1
HAyYHHIIM HEETHYKY KOPUCTE OBAj HEJIOCTATAK Y PEAHUYIKOT HaJ[30Pa, HETIOCTOjarhe
HpoLIeype PelieH3upama, Kako ou 06e3 pu3rka Heycrexa 00jaBiiIH cBoje pagose.”’

% T. S. Sathyanarayana Rao, Chittaranjan Andrade, 95-6.

70 J. de Vries, 236.

71'J. Stojanovski et al, 1.

72 Ibid., 2.

3 Ibid., 3.

74 P. Padmalochanan, 98.

75 Jeffrey Beall, “Best practices for scholarly authors in the age of predatory journals”, 4nn
R Coll Surg Engl., 2/ 2016, 78.

76 P, Padmalochanan, 98.

77 Ibid.

8 Ibid.

7 Catherine Offord, “German Scientists Frequently Publish in Predatory Journals”, https.//
www.the-scientist.com/news-opinion/german-scientists-frequently-publish-in-predatory-jour-
nals-64518, 11. Anpui 2022.
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Jla 6u ce n3b6eriu nmocrojehn Hemocramu, OBepon npemtake cienche: Hahu
aZieKBaTaH HAYMH J1a C€ YUHHE ,,CIeUM " U YPEIHUIIH; TUIaTe PELeH3eHTH, CTaH-
Japau3yje mporeaypa peleH3npama, Jia ce TIOBUCE CTaHIap/H MPUXBaTama Ha
koH(pepeHurjama jep Hajsehu Opoj paJoBa Mpe3eHTOBAHUX Ha UCTHM HUKaJa He
Oyne 0bjaBiben y aconrcuma®? ¥ 1a ce MPy»KH ,,KOHCTPYKTHBAH OATOBOP* ayTO-
puma.’! Aytopuma He Tpeba aa ce masby IeCTPYKTHBHE U apOraHTHE MOPYKeE, Koje
Cy MoceOHO OmacHe y Moriiely MJIaJiuX HaydYHUKa jep MOTy Jla UX JeMOPaTHIITY
3a Oyayhu Hayunu pan.’? PelieH3eHTCKH M3BEIITaj MOKEe OMTH KOPUCTaH ypel-
HUIUMa, ayTOpUMa aJld ¥ CAMUM PElleH3eHTHMa. PelieH3eHTH O1Bajy yIO3HATH
C HajHOBUJUM HCTPaKMBabUMa CBOJUX KOJIEra, MPUXBaTajy BEIUTHHY KPUTHUKE
MPOIIEHE Koja Takohe MoXKe Jla MM ITOMOTHE y corcTBeHoM pany.®® Komx mpobire-
MaTHKe IPEAaTOPCKUX YaCOIMHKca BaXKHO j€ Jla C€ UCTAKHE Ja HUCY CBH YaCOINCH
OTBOPEHOT NMPUCTYTA HEeTHYKHU. Tako je ayTopuMa CUTYPHO Jia Tolalby paj y
Yyacomnuce Koju cy uHjaekcupanu y ,,Directory of Open Access Journals® jep cy
MPOIILIK OAroBapajyhy KOHTpoy CBOje ypemaHuuKe monuThke. 84 O Benuke je
nomohu u nucta [ledpuja buna (Jeffrey Beall) xoja caapixku criucaxk noTeHIIH]jal-
HUX MPEIATOPCKUX Yacoluca M M3/1aBadya Ha CHIJIECKOM je3uky.®> U rmobanna
yIapYKema ypeagHuka u nznasada, kao mrto cy COPE u Open Access Scholarly
Publishers Association (OASPA) 6ope ce mpOTHB MpeaaTOPCKuX u3nanada, mehy
ocranuM, nokpehyhu kamnamy ,,Think. Check. Submit” xao momoh ayTopuma npu
omabupy moysaaHux vacormca.

Kao jemHo on Moryhux pemema 3a HaOpojeHe npoodieMe CIOMHUILE Ce U YBO-
heme T3B. 0OTBOpEHE perieH3nje. ATTEPHATHBHO PEIICH3NPAhe — OTBOPEHO (He3a-
CIIETJbEHO) pelIeH3Upabe, jOII YBEK je AUCKYTabrIaH mojam®’ 3a KOji Hema OIIIITe-
npuxBahene nedurHMIIje. MHOTH ra BUE K0 jeTHO O OCHOBHHX ITPUHITUIIA OTBO-
pene Hayke,*® ka0 3aMeHy J1a J0CaIalIbe HETPAHCIAPEHTHO PELICH3UPAbE MTOCTAHe
TpancmapeHTHO. ¥ Ped je 0 peneHsupamy koje Tpeda a ce IecH HaKoH objaBe pajia
qHje Cy 3ajeJHIYKE KapaKTepPUCTUKE: HIICHTUTET ayTopa U pelieH3eHaTa je Mo3Har,

80 J. Overall, 286.

81 Ibid., 277.

82 Ibid., 287.

83 M. Marusi¢, D. Sambunjak, Ana Marusi¢, 224.

84 Matthew C. Sonfield, “Academic Plagiarism at the Faculty Level: Legal Versus Ethical
Issues and a Case Study”,

J Acad Ethics 12/2014, 84-86.

8 Beall’s List of Potential Predatory Journals and Publishers, https./beallslist.net/, 12. anpuin
2022; A. Y. Gasparyan et al, 1875; M. Sonfield, 84-86.

86 A.Y. Gasparyan et al, 1876-1877; Think. Check. Submit, https://thinkchecksubmit.org/
about/, 11. mapt 2022.

87 P. Padmalochanan, 100 -101.

88 J. Stojanovski et al, 10.

8 Ibid., 3.
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ITOCTOjM OTBOpPEHA MHTEpaKIinja n3Mel)y CBUX akTepa M Ha Kpajy peleH3uja ce
o6jaBJbyje jaBHO.”

4. INIOAHU AYTOPU 11 KOAYTOPCTBO

Togune 1965. epuk ne Cona [pajc (Derek de Solla Price), mo3Har kao oTaig
oubnuomMeTpuje, yKa3ao je Ha eKCIIOHEeHIIHjaTHO moBehame pacTa 00jaBIbeHUX
Hay4YHUX pajoBa. TakaB mopact He MOpa OUTH HY’KHO [TOBE3aH ca CTBAPHUM pa-
CTOM 3Hama, BEINKU OPOj THX PasoBa MOXE Ja ce ,,cMaTpa caMo y1aJbeHOM I103a-
JUHCKOM OyKoM*“ o1 Hay4HuX 1ieHTapa.’! ITorpeba 1a ce 06jaBibyje JOBOIU U 10
10jaBe Mo3HaTe Kao ,,pe3ame caname . ’> Hayununu nanac aa Ou jgonuiu a0 Beher
Opoja pajoBa JieJie CBoja HCTpaKUBamba, Ha IpUMeEp, IPBO 00jaBibyjy KpaTak paj,
3aTHM pajl y KojeM yiaze ay0see y TeMaTtuky. Tako pacTt Opoja 00jaBjbeHUX pa-
JI0OBa HE Pe3yJITHPa YBEK MO3UTHBHUM HaydHUM ocTBapemem.”® Ho, BaxHO je na
Ce HarjacH W Jia jolI yBeK HHUje pa3BHjeH OKBHUD y KOjeM O Ce MOTJIO MEPUTH
KOJIUKO ,,yKYTTHO HAy4HO 3Habe pacte .

[liromaM ayTopH cy OHH KOju 00jaBJbyjy M3y3€THO BEIUK Opoj pajoBa y
KpaTKOM BPEMEHCKOM Iieprofy. To oTBapa mpocTop 3a CyMiby OKO Pa3iIHMuUTHX
npeBapa Kao LITo ¢y roctyjyhe u nmouacHo aytopctso.”” [oBopH ce 0 HCTUHUTUM
U JaxxHuM aytopuma. ° [louacHo ayropctBo (honorary authorship) nogpasyme-
Ba JlaBame cTaTyca ayropa 0co0H Koja HUje Jajia HUKaKaB Hay4HH TOIpPUHOC. °7
,»Ghostwriter je mpaBu nmucar Hay4YHOT pajia, KOjH HUTAE HUje crioMeHyT. OH je
CYNPOTHOCT JIAXKHOM ayTOpy.”

[NojaBa miogHUX ayTOpa je 4eCTO Be3aHa y3 KoayTOPCTBO. Y HEKUM HayUYHUM
obnacTuMa TOCTOoje paJoBy ¢ BUIIe o Xxusbany ayropa. Omx 2013. mo 2018. 6poj
panoBay yaconucy Nature ¢ BHIE 071 XUJbady ayTopa nosehao ce ¢ HyJie Ha CTO-
TuHy.” JenHO HCTpaKMBabe ITaBHe OnbmHorpadceke 6ase mogaraka HanmonanHe

90 P. Padmalochanan, 100—101.

1 Richard Van Noorden, Global scientific output doubles every nine years, Attp://blogs.na-
ture.com/news/2014/05/global-scientific-output-doubles-every-nine-years.html., 7. anpun 2022.

92 Ibid.

93 Smriti Mallapaty, Paper authorship goes hyper, A single field is behind the rise of thou-
sand-author papers, https:./www.natureindex.com/news-blog/paper-authorship-goes-hyper, 30.
janyap 2022.

% Ibid.

% E. Wager, S. Singhvi, S. Kleinert, 1-5.

% Christopher Baethge, “Publish Together or Perish. The Increasing Number of Authors per
Article in Academic Journals Is the Consequence of a Changing Scientific Culture. Some Rese-
archers Define Authorship Quite Loosely”, Dtsch Arztebl Int. 20/ 2008, 382.

97 Who is accountable?, Nature 7166/ 2007,1.

%8 C. Baethge, 382.

9 S. Mallapaty.
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Meaunnacke ondmmnorexke (MEDLINE) oTKpuITo je BpJIo yIUTHY MPAKCy HEKUX
CBETCKHM PEHOMHMPAHUX HayYHHKA KOjU Cy 00jaBJbUBAJIH jeaH WIIU BHIIE HAYYHHX
pazoBa y IeceT paJHuX JaHa. Ty cy ayTOpH Ha YTUIQJHUM aKaJeMCKHM MO3UI[H-
jama, y ypemHUIITBUMA YTJICTHUX YacOIHrca y KOjuMa B CaMH 9eCTO 00jaBJIbY]y.
Hbuma ce nmpumnucyjy croTuHe HeKas v Xuibaje dwianaka. ' Kok (Kwok) ymnosopa-
Ba Ha M0jaBy ,,publication parasitism* mpu 00jaBJpHBamy PajoBa y MEIUIIUHCKIM
gaconucuma.'?! YrorpebspaBa uspas (,,HOBU EHTUTET Y HAy4HO] IpeBapu‘10?),
,,0€TN OMK" KOjU je MOCYANO U3 TPUYKe MHUTOJIOTH]jE 3a OMUC THUIIA ,,CEPUjCKOT
37I0CcTaBJbava’’, cTapHujer HayYHUKa KOju pH 00jaBJbUBamby pajoBa HCKopuinha-
Ba MJIaJie HCTpakMBade 1a MPUCTaHy Ha HETIOUITEHE I0OTOBOPE OKO ayTOPCTBA,
Ha IpUMep, Ja UM IpernycTe MecTo npsor ayropa. ' Kogexc Yuusepsutera y
Ocujeky 3a0pamyje ,,IpUCBajalkbe ayTOPCTBA HA OCHOBY Hajpehene Gpynkiuje’
(am. 17. ct. 4.). Takohe ce Harnamana na ,,MEHTOPCKH OJHOC MOpa OUTH 3aCHO-
BaH Ha Mel)ycOOHOM moIToBamwy 0e3 nckopuirhapama cynepuopHocTr™ (4. 18.
cT. 4.).

[Ipomena m3maBagke KylIType 3aXBaTHIIA je U ITpaBo. JOIIT YBEK BEIMKH OpOj
ayTopa 00jaBJbyje paJioBe CaMOCTaIHO, HO OpOj pajioBa MHCAHUX Y CapaJlibu Ta-
kohe pacre. [IpaBuiio ,,00jaBute unu nponanuute” (publish or perish) 3amemyje
ce TIpaBUIIOM ,,00jaBUTE 3ajeTHO WK TTponaguute™ (publish together or perish).
HcrpaxuBame koje je cripoBena Taylor & Francis Group mely ayTopuma u3 Xy-
MaHUCTHYKHX U APYIITBEHUX HayKa MOKa3ao je mopacT Opoja o0enogameHuX
pazoBay capa/iibil My 001acTHMa y KOjUMa Cy C€ paJIoBH TPAJUIUOHATHO ITHCAITH
camocTaiiHo. /laHac paioBU U3 THX HAy4YHUX 00JIaCTH yOOUYajeHO UMajy J1Ba MU
Tpu ayTopa.'% Cmarpa ce 1a jeaan o1 pasjora pacta Hay4yHe capajbe MpeicTa-
BJba HayYHA CIIeIHjain3airja. PacTom 3Hama, Mucame pajoBa IMOCTaje CBE CIIo-
xenuje.' Tpema ['uu30ypry (Ginsburgu) u Majncy (Mylesu), aeTupu cy riiaBHa
pasiora Koju yTu4y Ha [ucame pajgoBa y capaamu:

1) cBe Beha cimokeHOCT 00jeKTa HCTpakUBarba IMMOBE3aHO Ca 3aXTEBUMA 3a
crierrjanu3anujoM. [loceOHO ce OTHOCH Ha YCIIOH KOMITjYTePCKUX M CTaTHCTHY-
kux mporpama.'®® OBaj pasior HHje caMo Be3aH y3 HayYHH Hampeaak, Hero u ca

100 A Y. Gasparyan et al, 1875.

LT, 'S, Kwok, “The White Bull effect: abusive coauthorship and publication parasitism”, J
Med Ethics 31/ 2005, 554.

102 Ibid., 555.

103y rpukoj muronoruju, 6eiau UK je 0OIHK Koju je 3eBc KoprcTHO Yy 3aBoljery EBporre.
1bid, 554.

104 Co-authorship in the Humanities and Social Sciences A global view, 6, https://authorser-
vices.taylorandfrancis.com/wp-content/uploads/2017/09/Coauthorship-white-paper.pdf, 10. anpun
2022.

105 T. Ginsburg, T. J. Miles, 1786.

106 Ibid., 1794
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MPOMELEHIM yCIOBUMA pajaa Hayunuka.'?” OHa J0BOIHM 10 cllajarka ayTopa ¢
Pa3IUYUTHM CICIHjaTHOCTUMA. AyTOPH je HA3MBajy KOMILUIEMEHTapHA TeOpHja
capaaHuITBa (the complementarity theory of coauthorship).1%8

2) capaama Kao CPEeICTBO KOMIIEH3aIH]e. ,,Kako OomopTyHHUTETHH TPOIITKOBH
BpEMEHA HAYYHHUKA PACTY, UMIUTHIIUTHU TPOIIKOBH Capajhe ca HAYUHUKOM Ta-
kohe pacry.” 1% Tako kosere Koju Ou HeKaa OHITH 3aJ0BOJBHH JIa UM CE€ ayTOP 3a
MoMON TOKOM TTHCaa pajia caMo 3aXBaJld, JAHAC MOTY 3aXTEBATH CTATYC capa/-
HUKa Ha pany. To ayTopu Ha3MBajy KOMIICH3AIINjCKOM TEOPHjOM capaliibe (the
compensation account of scholarly collaboration).''°

3) capaamOM JI0 BUIIET CTETIeHa KBATUTETA. 3ajeIHUYKH JOITPHHOC HAYYHOM
UCTPAXKUBAILY KOJH JIOJIA3U U3 PA3IMUYUTUX HAYYHHUX OOJACTH AOMPUHOCH TOY-
3MaHOCTH uiaHKa.'!

4) HEM3BECHOCT MPOILIEAYPE PelieH3Nparmba. PaloBH MHCaHU y capaiibu cMa-
Y]y PU3HK 0[10Mjama uiaHka. To je JaHac BaKHO 300T KpaTKUX POKOBA 3a Ha-
[PEIOBALE U IyTOTPAJHUX MPOLIEAYPa pelleH3uparba. 1

I'ua36ypr m Majiic HaBoae HHTEPAUCITUTIIINHAPHOCT U CIICIIHjaTN3aIIH]y Kao
MOKpETaue capaambe y MPaBHUM HayKama. HTepAUCIUIUTMHAPHA Pa] MOAPa3y-
MeBa CKYIl Pa3HOJIMKUX BEUITHHA IITO j€ 3a jeIHOT Hay4YHHKA MPECKYTIO J1a cam
cruye.'3

WHcTuTy1#je Mopajy a JIenyjy y morieay npekoMepHor aytopersa. [lo-
TpeOHO je Jla ce OBa IojaBa MpaTH U Jia ce poBepasa. To je JaHac Jakiie 300r
MoryhHocTH naenTH(GHKAIHje HCTpakuBaya, Ha puMep myteM ORCID o3naxe.!'4
IMpema XpBaTCKUM MpaBHIIMMA 32 HATIPEIOBALE, HAY YHHIIU ,,MOPajy UMATH jABHO
nocrynan Google Scholar npoduit ypehen Ha HauuH Ja ce U30erHe JBOCTPYKO
WJIA BUIIIECTPYKO NMPUKA3UBakE UCTUX pagoBa’ (wi. 2. ctT. 5.). Moxe ce pehu na
CY METUITMHCKHU YaCOITUCH JIUJICPH Y CIIPEUaBarby HEIOMUYHOT MOHAIIaka. YTIIe/-
HU MEIUIIMHCKY Yaconucu nonyt British Medical Journal, The Lancet w The
Journal of the American Medical Association Tpake oj capaTHUKa 12 KOHKPETHO
HCTaKHY CBOje JOMPHHOCE Y HAYYHOM paiy.'' 3iormacHe mpesape UCTakie ¢y u
MUTakE OJrOBOPHOCTH CapajHUKa Y HAJA30py HaJl pajoM CBOjUX KoJjera.'lo

107 Ibid., 1788.

108 Ibid., 1789.

109 Ibid., 1787-8.

10 pid., 1789.

W Ibid., 1789-1790.

12 Ibid., 1790.

113 Ibid., 1794.

114 Open Researcher and Contributor ID, http:/orcid.org, 25. anpun 2022; E. Wager, S. Singhvi,
S. Kleinert, 4.

115 C. Baethge, 382.

116 Who is accountable?, Nature, 7166/ 2007, 1.
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5. XPBATCKH 3AKOH O HAYYHOJ AEJJATHOCTU U
BHCOKOM OBPA30BABY U [TPABUJIHUK O YCJIOBUMA
3A U350P Y HAYYHA 3BABA

CBpxa 0BOT fieia paJia jecTe Ja ce UCTPaXKU KaKo ce IMPOMEHE y U3AaBavKoj
KyJATYpH pedIeKTyjy Ha XpBaTCKe HAyYHHUKE Y CBETITY 3aKOHA O Hay4YHOj JeaTHO-
CTH 1 BUCOKOM 00pazoBamy (y AajbeM TeKcTy: 3akoH) u [IpaBuiiHUKa O YCIOBU-
Ma 3a u300p y Hay4Ha 3Bama (y najbeM TekcTy: [IpaBmnank). [Ipema um. 32, ct. 1.
3aKoHa y XpBaTCKOM HayYHOM CHUCTEMY IocToje ciefeha HayYHa 3Bamba: Hay YHH
CapaJHMK, BUIIN HAYYHU CapaJHHUK, HAyYHH CABETHUK M HAyYHU CAaBETHUK Y
CTaJIHOM 3Bamy. Y 4. 32. craBoBuMa 2. — 4. IPONUCAHU CY YCJIOBHU KOj€ UCTpa-
JKMBa4YW MOPajy Ja 33/I0BOJbe J1a On Oruin n3abpaHu y 3Bare. 3a Hac je OBJIe 3a-
HUMJBHB BpeMeHCKH pok. [locTymak 3a u300p y BUIIIE 3Bambe MOXKE CE TIOKPEHY TH
TEeK TI0 HCTEKY poka of neT roxuHa. Onpenda wit. 32. cT. 7. mocTaBIba H3y3€TaK O]
npasuiia. Haume, mpema oBoj oapendu, ako ce yCTaHOBH J1a 3aIll0CIICHU 3a]J0BO-
JbaBa ycIloBe 3a M300p y BHUIIE 3Bake Y OAHOCY Ha OHO y Koje ce Oupa, y3 caria-
CHOCT CaMOT 3aI0CJICHOT, HAYYHHU CaBeT MOCEOHOM OJITTYKOM T'a MOXKe n3abpaTu
y BUIIIE 3BambE U IIPEe NCTEKA POKA O T TOJMHA, aJli TeK HAKOH TPH TOJUHE OJT
ErOBOT MPeTXOHOT n30opa. OBa 3aKOHCKa 0/[pe/10a Koja MPOIUCYje MOryhHOCT
HalpeoBama Mpe NCTeKa PEIOBHUX POKOBA YKOJIHMKO 00jaBUTE BUINE YIaHAKA,
3aCHTYPHO je €THYKH M3a30B 32 ayTOPE M MPOTHB je OHUX YII030peHa Aa JaHAIIbH
HayYHHUIN MOpajy 00jaBJbUBATH Mambe YKOJINKO XKeJle 3aJpKAaTH KBAJTUTET CBOT
HaY4YHOT JeJIOBamba.

[IpaBuHUK KOjU NMeTaJbHUjE ypehyje ycioBe Koje uctpakuBaun Tpeba ma
ucryHe aa Ou Ouin u3abpaHu y Hay4yHO 3Bame, AoHeo je 2017. ronune Haumo-
HaJIHU CaBeT 3a HayKY, BUCOKO 00pa30Bame U TEXHOJIOUIKH pa3Boj (Hayuonanuo
sujehe 3a 3HAHOCIU, BUCOKO 00OPA308aRLE U WeXHOLOWKU pa360j). CBpxa OBOT
[IpaBuHMKa je Onia peryiucaT BpCTy HAyYHHUX PasioBa KOjH C€ Y3UMajy y 003up
3a HalpeIoBakbe, KaTeropru3allnjy yacornuca, 300pHruKa pajgosa u kmura.'’” Ipe-
Mma . 17. cT. 2. [IpaBunmHnKa n300p y HAyYHO 3Bam-€ PE3YIITaT je ,,KBaJUTaTHBHE
Y KBaHTUTATHUBHE aHAJIU3€" HAYYHUX pajioBa KaHJauaTa. PajoBu cy kareropu-
caHm y Tpu rpyne. Hayuyaum pagoBuma nipse rpyre (al) cmarpajy ce pagoBu
00jaBJbEHU y YacOMKUCHUMA KOjU CY HHJIEKCHpaHu y Oa3ama nogaraka WoSCC unu
Scopus (. 17. cT. 3.). Yacommcu cy mogesbenn y kBaptuie (Q1, Q2, Q3, Q4) ,,pe-
Ma u3BernTajy o nurtupanoctu JCR (Journal Citation Report) unu SJR (SClmago
Journal Rank Indicator) 3a ropuHy nipeaaje pajaa Ha 00jaBy WIIM TOIUHY 00jaBe
paaa“. YKOJIMKO 4acOlMCH HHJICKCUPaHU y Te 0a3e Hemajy (akTop yTHIlaja oji-

170 mepcniekTHBaMa XpBaTCKUX MPABHUX HAYYIHHKA Y 00jaBJbUBAIGY HAYYHHX PAI0Ba BHIH
Barbara Herceg Paksi¢, ,,U pravu i o pravu: stanje i perspektive u polju pravo u Republici Hrvatskoj
u svjetlu validacijskih normativnih uvjeta®, Zbornik Pravnog fakulteta Sveucilista u Rijeci 3/ 2019,
1053-1074.
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HOCHO HUCY pa3BpCTaHM y KBapTuie, 3a norpede [Ipasminuka, cmarpahe ce na
npunanajy 4eTBptoj kBaptuiu (wi. 17. c¢1.3.). Apyry rpyny pagoBa (a2) yune pa-
JIOBH 00jaBJFEHN Y YaCOMMCHMA KOjH C€ Hajla3e y mpeusHo onpehennm 6azama.!'®
O0jaBibeHN PaloOBH KOjU HUCY YKJBYUCHH Y MPETXOJHO CIIOMEHYyTe 0ase, YuHe
nmocebny Tpehy (a3) rpymy (wi. 17. ct. 4).

Kareropuszanuja pagoBa koju cy o0jaBibeHH y 300pHHIIMMA PaJoBa ca KOH-
(depenIja Takohe 3aBUCH O IbUXOBE HHACKCHPAHOCTH Y peIeBaHTHE Oa3e moja-
TakKa Te 0 TOME Jia JIM je cKyIl Mel)yHaponHu uiu Huje (. 17. cT. 6). [la Ou ce pag
padyHao kao o0jaBJbeH y Meh)yHapOTHOM HAyIHOM 300pHHUKY, MOpa CE PATUTH O
KOH(EPEHIIN]H KOja je oApKaHa Y MHOCTPAHCTBY, OJHOCHO aKo je oJjpkaHa y XpBaT-
CKOj yZIe0 CTpaHHUX ayTopa Mopa YHHHUTH OapeM jenHny Tpehuny 30opHuKa. Y TOM
ClIy4ajy paJy ce 0 paJoBUMa Apyrora HUBoa (a2). YKOJIUKO je 300pHUK pagoBa
nanekcupan y WoSCC unmu Scopusu, 00jaBJbeHH paJOBH KaTeTOPHUCAHH CY Ka0
panoBu npBora Husoa (al, Q4). Hayune kondepenuuje cmatpajy ce Mehynaponu-
HHUM YKOJIMKO MMajy Meh)yHapOoIHU opraHW3alHoOHN 0A00p WM YPEIHHUIITBO.
PanoBu o0jaBsbeHn y 300pHULIMMA KOjU HE YI0BOJbaBajy HaBEACHUM KPUTEPH]jy-
MuMa npunanajy Tpehoj kareropuju (a3). Mehytum, moctoju BaskaH U3y3eTak o1
JaBama MPUOpUTETA paloBUMa KOju ce 00jaBibyjy y onpeheHum O6azama nonaraka,
OITHOCHO y 300pHHUITIMA PaJoBa KOjH UCITYHaBajy KpUTEepHjyMe Mel)yHapoTHOCTH.
30opHHLIMMa PaZioBa IIPBE IPyTie cMaTpajy ce U 300pHULU KOH(pEepeHja y opra-
HU3AIWjH FIA CA0praHu3annju XpBaTcKe akaJaeMIje 3HAaHOCTH 1 yMjeTHoCTH (Q4)
(. 17. ct. 6.). [IpunukoM oLembUBaba KIbUTa IPUMERY]y Ce UCTH KPUTEPHjyMHU
Kao W 3a "acomuce u 300pHUKe pamona (wi. 17. cT. 7.). Kiure maaekcupane y
WoSCC-u unu Scopusu Te oHe Koje je 00jaBuo ,,Mel)yHapoJHO YTJIeAHN HayYHH
n3naBad’’ monoce ayropuma Tp (al, Q4) 6oxa. Ilormasibe y KibH3HM padyHa ce Kao
jenan pax (al, Q4). Hayuna kmura xojy je nuzaao ¢paxyinTeT, yHUBEP3UTET U/UITU
,IPYTH ToMah¥l Ui CTpaH! HAYYHO YTJICIHH U3/1aBad’ Olewkyje ce Kao TpH (a2)
pana, a moriasJbe y TAKBOj KIbU3H Kao jenat (a2) paa. [Ipunukom kareropusanu-
je Kmure koja Huje naaekcupana y WoSCC-u mwmm Scopusu, cTpyTHa KOMHUCH]a
Mopa moceOHO 1a 00jacH! HAyYHHU JONPUHOC KIbUTE U HAYYHHU YTJIEA h3JaBava.
V xmure nipBe rpyne (al, Q4) padyHajy ce U KIbUTE KOje U3/1aje UITH je can3IaBad
XpBarcka akajeMuja 3HaHOCTU M YMjETHOCTH.

3060r MaJe 3aCTyIIJbeHOCTH XPBATCKUX MPAaBHUX dacomnca y 6azama WoSCC
u Scopus, [IpaBunnukom je y ui. 19. onpelen noceban usyserax 3a u300p y Hayu-
Hy obmacT mpaBo. Tako ce mopen 6a3za Scopus 1 WoSCC kao pagoBu IpBe KaTe-
ropuje (al, Q4) y3umajy u panosu o0jaBibenn y 6a3u Heinonline (un. 19. ct. 3).
[Ipema . 17. ct. 17. panoBu ce 60ayjy Ha cnenehn HauwH: wianak al y Q1 wim

18 PsycInfo, ProQuest Social Science Premium Collection, SocIndex, Academic Search
Complete, Education Research Complete, Inspec, Westlaw, LexisNexis, LISA — Library and Infor-
mation Science Abstractste bibliografskim zbirkama i modulima uklju¢enim u navedene baze.”
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Q2 monocwu 2 6oma; wiranak al y Q3 wiau Q4 monocu 1 601; mornassbe y Kibu3u al
nmonocu 1 6ox; kwura al goHocu 3 Oona; YiaHak a2 WIIM MOTJIABJbE Y KEbU3U a2
nmorocu 0,75 OomoBa; KmbuTa a2 MoHOocH 2,25 00710Ba; YJlaHAK a3 ¥ITH MTOTJIaBJbE ¥
kmu3u a3 gorocu 0,5 0oxa; kmwura a3 gonocu 1,5 60..

Jla ce He OM HANILTM y TPaBHO] HEM3BECHOCTH y TIOTJIEY W300pa y BHUIIE
3Bame, 32 UCTPAKMBAUE je HajCUTYpHHU]E 1a pagoBe 00jaBibyjy y dacomucuma
naaekcupanuM y 6a3u WoSCC mmm Scopus. Hanme, jemnHO y TOM ClTydajy HACY
y OMAaCHOCTH J1a CTPy4YHAa KOMHUCH]a KOja je Ay»Ha Jja KaTeropuiie \ruxoBe 00ja-
BJbCHE PAJIOBE U JAa 00PA3IIOKH CBOjy OIIEHY HE W3MEHH KaTeropu3aIijy paua y
OJTHOCY Ha OHY IO KOjOM je paj 00jaBJbeH Ha 1ITa je oBiauthena npema [Ipasui-
HUKY (1. 17. cT. 19). CTpydyHa KOMHCHja TaKO MOXKE J1a IIPOMEHH KaTerOpU3aIljy
paja U3 Hay4HOT y CTPYYHH, IITO Ce OHJa He 00Jyje 3a HAyYHU HAINpPEAaK.

Baxxno je na ce marmomene na cy [IpaBumHnkoM noctaBibeHa ofpeheHa orpa-
HUYEHA 32 PAJIOBE KOjU CE BPEIIHY]Y, YUME CE CIIPEUaBajy Pa3IMuUTe CTUYKE 3JI10-
yrotpebe. Tako 00jaBJbHBAKBEM HAYTHUX PasioBa y HCTOM YaCOITUCY MOXKE Ja ce
MOCTUTHE HAjBUIIIE MTOJIOBHHA MOTPEOHUX 00JI0Ba, Ca M3Y3€TKOM PaJioBa y 4yaco-
MTHCUMa 3aCTYTUBCHUM Y TIPBOM H IpyroM KBapTwiry (4. 17. cT. 9.). Mehytum, 3a-
HUMJBHBO, TO O'PAaHHYCHE HE BPENIU U 3a KOH(EPEeHITUjCKe 300pHHKE pajioBa. Y
noryieny KoHhepeHIHjcKux 300pHnKa, I [paBHITHUK caMo TIPOITHCY]e 1a je Y ICTOM
KOH(EepeHIINjCKOM 300pHUKY Moryhe ollelmHBaTH caMo JBa paja UCTOT ayTopa
(a1. 17. cT. 9.). MicTo Tako ce BOMMIIO padyHa M O TOME JIa HEKO He OCTBAapH yCJIo-
BE 32 M300p Yy BUIIIC HAYYHO 3Bah¢ HCKJBYYUBO HAa TEMEJbY PaJioBa 00jaB/bEHUX
Y 4acoIHCy Y KOjeM je€ Y MOMEHTY 00jaBe YpEeIHUK MW YiiaH ypenHuITBa. Ha Taj
HauuH, npema [IpaBrIIHUKY, KaHIUIAT MOXKE JIa OCTBapH caMo TpehuHy noTpeo-
HuX O6o70Ba (4. 17. c1. 10).

VY npyuITBeHUM HayKama IeHepajiHo, [1a TaKO U y IPaBHUM, 33 Pa3IUKy O,
Ha MpuMep, ONOMETNIINHCKUX HayKa WK (PU3UKE, Ay TOPH PEIOBHO THIITY PaioBe
CaMOCTaJIHO, OJHOCHO HE C TaKO BEIMKUM OpojeM capagHuka. OBo ce MOXxe 3a-
KJBYIUTH 1 TIpeMa [IpaBrtHIKY KOju TIpeaBrha 1a ce yaeo JOIPHHOCA IT0jeIUHOT
ayTopa BpeIHYje Kao jellaH Hay4YHH paJ] YKOJIUKO Ce Paju O ey ca HajBUIIIEC TPH
ayTtopa (wr. 17. cT. 12). Y cnyuajy aa je Aemo HacTaio Kao pe3ysTaT capaime de-
THPH WJIU TIET ayTOpa, CBAKOM O]l capaJiHuKa Ouhe mpunucaHa mojoBuHa Jeia.
Ykonuko je 6poj ayTopa Behu of meT, HAyYHHU YIEO CBAKOT Of capaJ HUKa Ce
,onpehyje Tako mTo ce Opoj jenan nogenu ca Opojem aytopa” (wi. 17. ct. 12).

IIpema 4. 17. ct. 13. y apymTBeHHM Haykama 3a W300p y 3Bam-¢ HAYUHHU
CapaJIHUK, KaHJIUIaT MOpa Jia UMa HajMame jellaH caMOoCTallaH paJjl, a HAKOH U3-
0Oopa, TOKOM CTHIIaka YCJIoBa 3a N300p y HOBO BHIIE 3Bamke, MOopa Takole odja-
BUTH je/IaH CaMOCTaJIHU Hay4yHU pajl. O0nacT mpasa je CTpoka OJf OHUX Y JPyTHM
NPYIITBEHUM HayKama ¥ MMOTPEOHO je 1a KaHAuAaT 3a H300p Y BHIIIC 3Barhe MMa
HajMame JBa caMocTaliHa Hay4Ha paja (4. 19. ct. 2.). Kanaunatu Mopajy uMaTu
1 paznoBe o0jaBJbEHE HA XPBATCKOM je3uKy. MehyTum, pagu ce o MajioMm Opojy
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pamoBa (um. 17. ct. 14). Tako 3a u360p y 3Bame HAyIHU CApaTHUK MOTPEOHO je
00jaBUTH HajMambe jelaH HayYHH paj Ha XPBAaTCKOM je3UKY, a HAKOH M300pa To
ce MOpa YYMHHUTH y IEpHOy Ipe n300pa y CBAaKO BHIIE HAy4YHO 3Bame. [InTame
o0jaBJpMBamka Ha XPBATCKOM j€3UKY MOCEOHO je BaKHO, Mel)y ocTaium, u 300r
pas3Boja XpBaTCKe MpaBHE HAayKe, TpaBHE TepMUHONOTH]e. MelyTum, 300T cTpe-
MJbEHa XPBATCKUX Yacomuca Ja yhy y peneBaHTHe 0ase mmojaraka, y Kojuma je
00jaBJpHBaFHE HA CHTIIECKOM j€3UKY TIPETIIOCTABKA 3a JIAKIITH yiIa3akK, aJii U CTH-
name GaxTopa yTHIaja, CBEe BHILIE XPBATCKUX YacOMKCa U3JIa3H YITIaBHOM WIIH
HCKJBYUYHMBO Ha EHIJIECKOM je3UKY. AyTOPH Cce TaKo HaJsla3e Ipej] N3a30BOM. YKO-
UKo 00jaBe WJaHaK Ha XPBATCKOM je3UKy y fomMaheM 4acomucy, OH UM ce y Haj-
OospeM cirydajy Mocke pauyHatu kao al (Q3 mwmm Q4) u 3a mera he nodutn jeqan
0071 3a HalpegOBake jep ce HUjeaH XpPBaTCKU Yacomuc Koju 00jaBibyje pajoBe
Ha XPBaTCKOM je3MKy, He Hama3u y Q1 m Q2.1

6. 3AKJbYUYHA PASMATPAA

YnmeHnna 1a Hay YHUIY HMajy peTaTHBHO KPATaK IEPHO/] 1a CTEKHY yCIIOBE
3a HalpeIoBamke y JaHaIIbe KOMIIETUTHBHO BPEME, Jla YaCOMUCH HHIICKCUPAaHU
y peneBaHTHUM 0a3amMa UMajy CTPOT PEIeH3eHTCKH TIOCTYTIaK KOju MOKE Jla Tpaje
MecelMa ca BUCOKUM IPOIICHTOM OJIOMjeHUX PaJioBa, a 3a BpeMe YHjer Tpajarmba
ayTopy y IpaBUIy HHje AOMYIITEHO Ja YWIaHAK MOTHECEe Ha PELEH3H]y HEKOM JIpy-
T'OM YacOIHCY, 0TBapa ce MPOoCTOop 3a IUIarupame U Apyre akaleMcKe HeUCIpaB-
HOCTH: M3MHUILJbake U (GascH(PUKOBamke pe3ylTaTa HCTPaXKUBamba, eKCIIoaTa-
ujy mitahux xosnera (egexaitl 6enol 6uka), aHTaKOBakE T3B. MEcala 1yxosa. 2
Hayune nHCcTHTYIIHje MMajy Uy OBOM KOHTEKCTY OITOBOPHOCT Ja yOIra)ke Xurep-

119 TIpema HHTEpHETCKUM CTpaHUIamMa 6asze Scopus y by Cy HHIEKCHpaHH ciexehu xpBaT-
CKH IPaBHU YaCOIHCH:

Croatian Yearbook of European Law and Policy

(Q2; https://'www.scimagojr.com/journalsearch.php?q=21100224008&tip=sid&clean=0),
Transactions On Maritime Science (Q3; Attps:/www.scimagojr.com/journalsearch.php?q=21100
840720&tip=sid&clean=0),

Zbornik Pravnog fakulteta u Zagrebu

(Q3; https://www.scimagojr.com/journalsearch.php?q=90482&tip=sid&clean=0);
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KOHKYPEHITH]Y U pamHy arMochepy y ayxy mapose ,,00jaBUTH UIIN TTPOTIACTH ",
OBaj paj je NOKyIIAo MOKa3aTH y KOjoj MEPH je TO YCIIEJIO XPBATCKOM 3aKOHOJaB-
1y, OIHOCHO HarrmoHaTHOM caBeTy 3a HayKy, BUCOKO 00pa30Bambe M TEXHOIOIIKH
pasBoj.

Xpsatcku [IpaBHIIHUK O yCIOBHMA 32 H300p y HAYyYHA 3Bamba Jaje MPEIHOCT
00jaBJbHBaIbY y YaCOMMCUMA HHACKCUPAaHUM y Oazama roxaraka Scopus 1 WoSCC,
0e3 003mpa mITO Cy XPBATCKU IMPABHU YACOIUCH CJIa00 MIPUCYTHU Y TUM Oa3zama.
Y 0BOM MOMEHTY He MTOCTOj! HUjeIaH XPBATCKU JOMHUHAHTHO MPABHH YaCOMHNC Y TPH
HajBakHU]a nema oBe Oase: Science Citation Index Expanded (SCI-EXPANDED);
Social Sciences Citation Index (SSCI); Arts & Humanities Citation Index (A&HCI).
XpBaTcKW TIpaBHH YaCOMMUCH MOT'y na ce Hal)y y HoBoMm momatky 6a3zun WoSCC —
Emerging Sources Citation Index, 3a kojy Clarivate He pauyHa (akTop yTuiaja,
Tako aa rpema llpasunauky cranajy y Q4. Y WoSCC-y mory na ce Hah)y u Heku
KoH(pepeHLInjcKH 300pHHLIHU ca TepuTopHje PemyOnuke XpBarcke, 3a Koje ce TaKo-
he He pauyHa (akTop yTHIaja.!?! 3aHMMIBHMBO je ¥ TO Ja XpBaTCKU IIpaBUITHUK
MO/IjeTHAKO BaJOpHU3yje YilaHKe 00jaBJbeHE Y YaconmucumMa 1 300pHHIIMa KOHpe-
pennuja naaekcupannx y WoSCC-y, Maja mocToje OUTHE pas3iIimKe Y KPUTEPH]y-
MHUMa 3a ylia3ak y oBe 0a3e mogaraka. Kpurepujymu cy MHOTO 3aXTE€BHU]JU 3a
yaconuce. YKJbyUHBambe yacomnuca y 0asy mojaraka rnojpasyMeBa UCITYhaBambe
ceTa o1 24 KpuTepujyMa Koju ce OAHOCE Ha KBAJUTET ypehuBaukor pana, ajiu u
4 xpurtepujyma koju Tpeba 1na 06e36ee n360p Hajy THIIAJHUjUX dacomuca. 2
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Abstract: Scientific journals represent the most important tool of communi-
cation between scientists. The key factor for the evaluation of scientists is their
scientific productivity. In order for their scientific work to be positively evaluated,
it is necessary for scientists to publish a considerable number of papers in jour-
nals indexed in relevant commercial databases (of which the most important are
the Web of Science Core Collection and Scopus). What also matters is that the
published articles are highly cited. This preoccupation with numbers has changed
the publishing culture and today, scientists are more preoccupied with how much
and where they publish than with what they publish. The result is a significant
increase in the number of journals and published papers, but this increase does
not necessarily lead to the growth of science itself. Publishing pressure is often
cited as a reason for scientific misconduct. This paper explores some of the big-
gest challenges in academia today: transparency and impartiality of the peer
review process, publication of papers in predatory journals, growth of co-aut-
horship, prolific authors, ghost writers and honorary writers. The paper will
explore these challenges in the context of the Croatian Scientific Activity and
Higher Education Act and the Ordinance on Academic Promotion and Advancement
Requirements and Proceedings.

Keywords: double blind peer review, predatory journals, prolific authors,
Croatian Scientific Activity and Higher Education Act; Ordinance on Academic
Promotion and Advancement Requirements and Proceedings.

Harym npujema pana: 07.06.2022.

Jlatrym nocraBibama KOHAUHE Bep3uje pana: 21.09.2022.
HatyMm npuxBartama paja: 21.09.2022.

619






[Ipernenau pasn 347.772:004]:347.991
doi:10.5937/zrpfns56-38029

Fahed A. Wahdani

Ph.D. Student

University of Debrecen

Faculty of Law
fahedw@yandex.com

ORCID ID: 0000-0002-7525-9346

THE IMPACT OF THE AMERICAN
SUPREME COURT DECISION OVER
CHARACTERIZING DOMAIN NAMES
AS A DIGITAL TRADEMARK

Abstract: Though the trademark holder registered his trademark as a domain
name, legal scholars and courts did not clarify the legal character of the domain
name. To this point, the debate about the nature of domain names was limited to
whether the domain name is nonintellectual property or a kind of intellectual
property. Even for those who believe that domain names would have intellectual
property rights, the essence of this right is still wrapped up in mysteries. More
often than not, the court’s decisions were limited to considering the domain name
as intellectual property or not until the supreme high court in America decided
to register the domain name booking.com as a trademark. This revolutionary
decision would change the previous conceptions about the nature of domain
names. This paper sheds light on how the supreme court decision would give the
momentum to consider a domain name as a trademark, which paves the way as
the author believes a domain name can be considered a digital trademark, bearing
in mind that the medium, in which the domain names can be active, is the digital
space.

Keywords: domain names, cyberspace, digital trademark, trademark holders,
domain names owner.
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Abbreviations
ECJ the European Court of Justice,
EUIPO the European Union Intellectual Property Office/
EUTMR European Union trademark regulation
.euTLD European Union top-level domain name
ACPA Anticybersquatting Consumer Protection Act
EUPM European Union profession mark
DNS Domain name system
CIRA Canadian Internet Registry Authority
NSI Network Solutions, Inc
WHOIS Who is responsible for this domain name
GFP German Federal Patent
UDRP the Uniform Domain-Name Dispute-Resolution Policy
TTAB The Trademark Trial and Appeal Board
USPTO The United States Patent and Trademark Office
ICANN the Internet Corporation for Assigned Names and Numbers
EPO the European Patent Office
CJEU Court of Justice of the European Union

METHODOLOGY, PURPOSE & APPROACH

To be able to examine the court decision on the legal nature of domain names,
this paper uses a comparative approach in terms of the legal system of trademarks
in Europe and the US to see to which extent the court took comprehensive aware-
ness of the legal nature of domain names, besides the analytic approach will take
place to understand the dimensions of the high supreme court decision over the
legal nature of domain names. The inductive method will be the primary tool for
considering the relation between domain name registering agencies and conflict-
ing parties, mainly how understanding the domain names’ character affects the
legal procedures. Moreover, the critical analysis will envisage the courts’ and
arbitrations’ verdicts. To this determination, this paper aims to clarify the char-
acter of domain names according to the legal point of view for both literature and
jurisdictional understanding. This article lines this issue based on the practical
judicial viewing platform. On top of that, this paper will illustrate a new point of
view correlated to the domain name’s legal character, considering them as “digi-
tal trademarks.”
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1. TRADEMARK LEGAL SYSTEM

One of the main questions arises whether states take the nature of domain
names within their legal system or not. Moreover, what are indicators to deal with
domain names under the umbrella of their legal system? To have a clear vision of
domain names, the author analyzes the EU’s and USA’s trademark legal systems
as a leading example.

1.1 EU and the US

While the EU system is based on sole registration,' the trademark system in
the United States is use-based. Despite the differences, the law mark in both EU
and the US have the same goals when they opt to assure trademark legal rights.
And also, their goal was to safeguard customers from confusion and allow man-
ufacturers to develop solid trademarks with complete protection. However, in this
regard, the Lanham Act is the primary device to deal with domain names and
trademarks in the United States. In adhering to the component, this paper offers
the case legislation of the CJEU and the one made by the United States Supreme
Court.

Regardless, the US and the EU lawmakers had the same objectives when
they opted to ensure trademark legal rights. Their purpose was to shield custom-
ers from confusion and enable producers to construct solid trademarks. Neither
the EU nor the US lawmakers desired to provide monopolies in the direction of
practical functions via trademark legislation.

In both systems, “performance security” comes from other types of legal
intellectual rights. In the EU, Article 7 EUTMR offers the fundamental concept
of performance. Those policies need a better understanding by the CJEU. In the
US, the Lanham Act does not include any functionality provisions nor the entire
doctrine?, which was clarified in legislation by the courts. In complying with the
component, the author will explain the instance regulation of the CJEU and the
one made by the US Supreme court. In this regard, it is noted that the laws of the
member states approximate relate to trademarks?.

I Calboli, Irene, and Jacques de Werra,. The Law and Practice of Trademark Transactions:
A Global and Local Outlook. 1st ed., Cheltenham, UK ¢ Northampton, MA, USA: Edward Elgar
Publishing, 2016, 393.

2 Merkel, Csenge, doctrine of functionality in trademark law: an eu and a us perspective
Decisions of the Court of Justice of the European Union and the Supreme Court of the United
States regarding the principle of functionality, lustum Aequum Salutare, X VII. 2021. 241-261.

3 EU. 2008. Directive 2008/95/EC of the European Legislation Parliament and the Council
(EC Trademark Directive).

—EU. 94AD. Council Regulation (EC) No 40/94(EC Trademark Regulation).
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On the other side, trademark law in the US was formerly governed by com-
mon law upon enacting the Lanham Act*. In addition to the previous forms of
trademark protection, the Lanham Act established federal protection of trademarks
based on registration’.

2. MAIN DIFFERENCES AND SIMILARITIES BETWEEN EU
AND US TRADEMARK SYSTEM ¢

Although they agree on the goal of enacting legislation, typically, there are
some differences between the way legal systems are running in both the EU and
the US as the following:

2.1. EU law

Many EU regulations regulate trademark protection in the states of the EU.
As for the EU trademark law, it was noted that it had constructed a parallel pro-
tection system for trademarks. This system has a dual protection system at the
nationwide tier and also at the Union tier. The national protection regulates the
EU level by governmental rules, confirmed by Directive EU 2015/2436. Hence,
the member states do not enjoy complete freedom in creating their nationwide
ruling. At the EU ground, the protection is provided as a EUPM, European Union
Profession Mark, specified in the EUTMR. To this point, the EU mark obtained
by registration might consist of any indicator, precisely words, consisting of indi-
vidual names, layouts, letters, characters, colors, the form of products, or the
products’ packaging of items. The EU is a registration-based system; therefore,
just registered marks can get essential legal protection. Moreover, before registra-
tion, usage cannot give protection to the mark. In the EUTMR, the functionality
is under the guidelines set as the fundamental rules for refusal of registration.”

2.2 The US law

The US operates under a standard law system where a mark cannot be regis-
tered until it has been used to sell goods or services®. There are also equal lawful

4 is now incorporated in 15 USC. Chapter 22

5 Korman, Tomas.. “The Relationship Between Domain Names And Trademarks.”, LL.M.
Short Thesis, Germany 2013, 6.

6 Merkel 244.

7 Aplin, Tanya Frances, and Jennifer Davis.. Intellectual Property Law: Text, Cases, and
Materials. UK: Oxford University Press 2021,397.

8 Calboli and de Werra, 393
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frameworks for trademark defense in the United States. There is a legal structure at
the state and federal levels. Initially, trademark regulations advanced from case law.

Later, the American Congress embraced the Lanham Act. According to this
act: ‘The term ‘trademark’ includes any type of word, name, gadget, or sign, or
any type of combination thereof made use of by an individual, or which a person
has a bona fide objective to utilize in business and applies to register on the pri-
mary register to identify as well as distinguish his or her items, consisting of a
unique item, from those produced or offered by others and also to show the source
of the products, even if that resource is anonymous.” As the meaning in the Lan-
ham Act suggests, trademark legal rights, contrary to the EU frame, cannot be
obtained only with registration®.

3. LEGAL CHALLENGES OF CYBERSPACE

The growth of the internet network has probably elevated complicated legal
issues connecting stakeholders in cyberspace. Furthermore, it was stigmatized as
a tool lacking legal regulation to have a real effect'®. One more challenge that
needs to be taken into consideration is that domain names are quasi-property rights
and emerge upon formal registration in a domain name registry. Because of this
situation, it arguably suggests that rem jurisdiction is used to ensure the courts at
the registration location have jurisdiction over queries of ownership. Hence, the
main challenge is whether the importance of a domain name legal character has
a practical goal to serve rem jurisdiction or a pure legal goal related to protecting
the domain name as an actual trademark based on the original right.

3.1 Domain names

Domain names are defined under US Federal laws as ‘alphanumeric desig-
nation which is enrolled with or appointed by any domain registrar.’!! Many do-
main names experts intend to consider the domain name as a textual address!? for
numerical internet protocol management.'3 Accordingly, it should be distinctive

® Merkel 245.

10°A. Wang, Alice.. “Diversifying the Domain Name Governance Framework.” Berkeley
Technology Law Journal 32 (1): 2017,138-76.

W Hornle, Julia.. Internet Jurisdiction Law and Practice. 1st ed. UK: Oxford University
Press. 2021, 408.

12 Shelly, Gary B., and Jennifer Campbell. Discovering the Internet: Complete. USA: Cengage
Learning, 2011.42.

— ibid, 74.

13 Batman, Jean L.. Advising the Small Business: Forms and Advice for the Legal Practitioner.
USA: American Bar Association., 2007, 19.
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because the internet site details are accessed using the domain.' In the legal mind,
it took for granted the relationship between the range of complete protection to
the related rights given to the domain name and the legal frame of domain names'.
These requests outline domain names’ legal frame and examine the aspects of the
domain name from its legal nature perspective based on the jurisdiction approach.

3.2 Domain names jurisdiction approach in USA and EU

Regarding the jurisdiction approach, most conflicts were related to the in-
fringement of trademark rights. Hence, the USA and Europe courts focused pre-
dominantly on solving this conflict. So, the discussion about the nature of the
domain name was not the primary goal, but rather the level used by the court to
practice in rem jurisdiction. As a result, the debate was limited on whether domain
names are intellectual property or not. The author believes that the court followed
this way because understanding the legal nature of the domain name as intellec-
tual property helps the court to practice rem jurisdiction. If there is no property
right, then the court cannot practice its authority if one of the conflict parties is a
foreigner.

3.2.1 The EU

The EU has embraced a procedure that avoids abusive domain name regis-
tration and secures legal property rights. Regarding this condition, the EU Com-
mission passed Law 874/2004. Domain name based on. euTLD can be enrolled by
any association established within or with a significant career within the commu-
nity or by any resident within the community based on the first-come-first-served
principle'. The legal rights in marks and names that existed before the intro of.
euTLD were protected by allowing such right owners to register domain names.

This requirement does not provide any basis for settling conflicts between
the domain name owner and the trademark holder. Trademark regulation has been
balanced within the EU, by passing the EC Trademark Rule. Art 9 (1) of the ar-
ticulated regulation would prevent the third parties from utilizing any sign similar

— Goel, Anita. Computer Fundamental. India: Pearson Education 2010.203.

— Shelly, Gary, Thomas J. Cashman, and H. Albert Napier”, 47.

— Felke-Morris, Terry.. Web Developer Foundations: Using XHTML. Canada: Pearson
Education., 2004, 8.

14 J Batman, 19.

15 Dimitrov George, intellectual property the internet and electronic commerce legal
protection of domain names, international conference on intellectual property, the internet,
electronic commerce and traditional knowledge, WIPO/ECTK/SOF/01/1.6 Sofia, May 29 to 31,
2001, 2.

16 EC regulation no 733/2002, Article 4 (2) (b)
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to a registered trademark, identical to his products or services in trade if such usage
can cause the possibility of confusion in the public society. In the plaintift’s case,
to be compelling, someone has to prove that utilizing the domain name matching
the registered trademark can be deceptive and misleading regarding the resource
of origin of services or products. Specifically, it has to be indicated that the domain
name is used in the organization in link with products or services that are similar
or identical to those of the complainant. Registering a domain name can rarely be
seen as utilized in trading courses. Hence, it is inadequate to claim infringement
based on trademark legislation.

3.2.2 the US

Unlike the EU law, the US legislature is familiar with trademark violation cases
through a domain name that is similar or identical to that questioned trademark.
To this point, ACPA presented a new sort of protection.

Previously ACPA!” was rested in 15 USC § 1125 (a) and (c), forcing civilian
accountability on a third party behaving in a confusing way or likely to cause
dilution of a famed trademark'®. The perception of the probability of confusion
(passing-off) matches the EU rules, containing the use of any term, symbol, name,
or different devices in linking with services or goods in a way that is likely to
cause confusion or fault as to the source of such services or goods."”

To succeed in the court action, the plaintiff has to demonstrate that he pos-
sesses the famed trademark, and the infringer uses the trademark in the trade, and
such usage is probable to cause dilution. Two preliminary inquiries arise from
using domain names contravening a well-known trademark. First of all, whether
mere registration can be noticed as the use throughout trade. And secondly, if the
domain name registration can generate dilution. As for the first question, the US
regulation suggests that the mere registration of a trademark does not amount to
business use, and registering the domain name with the intent to resale is beneficial.

In solving the inquiry of whether a domain can dilute a well-known trade-
mark, the court, in the case of Panavision International, LP v. Toeppen, answers
in the Affirmative by denying the assumption that a domain name is nothing
greater than an address It also makes clear that the significant goal of a domain
name determines the entity that has the web site. The circumstance has changed
with the intro of ACPA, which imposes obligation in a civil action against any
individual that, with bad faith, means to profit from an additionally protected
mark, registers traffic, or uses a domain that is similar or confusingly identical to

1715 USC § 1125 (d). 1999
18 Korman, 33.
1915 U.S.C. § 1125 (a) (1)
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such trademark (or dilutive to a famed mark), unlike the protection according to
confusion rules?.

Based on the probability of confusion,?'bad faith was claimed, as an instance,
in Sporty’s Farm LLC v. Sportsman’s Market, Inc., where the infringer enrolled
and consequently created a subsidiary domain referring to a competitor trademark
to utilize the domain in trade, leading to prevent contested domain name from
being used by the trademark proprietor as well.

In an additional instance, the ‘bad faith’ consisted of registering thousands
of world-famous trademarks with misspellings to redirect the web customer to
many advertising pages. In this regard, the advertisers paid the registrant with
every click on such a promotion 22

4. AMERICAN AND EUROPEAN JURISDICTION REACTION
TO LEGAL NATURE OF DOMAIN NAMES

In terms of the reaction toward the legal nature of domain names, some contrast
can be seen due to the way the court interacts with this issue as the following:

4.1 The legal character of domain names

Legal rights have been thoroughly reviewed in the legal literature yet have
not been totally cleared up as either legal entitlements or intangible property?3.
The legal character of domain names, among other things, is one of the most
highly investigated themes for establishing legal rights. The argument continues
on whether domain names can be classified within the umbrella of intellectual
property or entirely out of this umbrella. In this context, the author explains a
different point of view and then gives his perspective on the legal nature of domain
names as the following:

4.2 Domain names legal character theories

In legal literature, there was an effort given by legal scholars or different
courts to pinpoint the legal character of domain names. However, there was no
consensus on whether domain names are intellectual property. These opinions
ranged from the division that domain names are intellectual property or not. Further-
more, even those who believe that domain names can be considered intellectual

20 Korman 34.
21 Tbid 34.

22 Tbid 34.

23 ] Hornle 408.
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property did not fully agree about which kind of IP it can be. In this regard, this
argument can be summarized in the following:

4.2.1 Service contract

A strong stream has emerged, rejecting the idea that domain names would
be adopted under the intellectual property umbrella?*. Observing domain names
from the functional side only leads to misunderstanding the essence of the legal
nature of the domain name. The domain name is a purposeful way of allowing
individuals to enter to a targeted website?>. One clear example of Service contract
theory comes directly from the Canadian registry agency (CIRA), which consist-
ently specifies the domain name functionality?. Under CIRA, the registrant agree-
ment complies with a stipulation of nonproprietary rights. The registrant must
recognize and agree that the domain name is not property. Moreover, the regis-
tration does not generate exclusive property rights concerning the registrar or any
other qualified term to use as a domain name. The access to the domain names
in the WHOIS database records registry will not be interpreted as proof of pos-
session of any domain name registration. Nevertheless, a condition in the overhead
relationships would specifically ban granting encumbrance by a registrant?”

Furthermore, the domain name is a contract for a given service?® which comes
from the legal arrangement between the stakeholders. In its rejection of the prop-
erty’s rights related to the domain name, the Virginia High Court determined that
the relation between the registrars and the domain owners was a service contract®.
It is thought-provoking to examine courts’ opinions on the legal frame of domain
names and whether the registrants have the proper priority of a property in the
contested domain names or not. In Dorer v Arel’s case®®, the complainant has
made legal action against Mr. Arel based on the possibility of right violation on
the writeword.com. The court declined that request as there was no personal
property related to the questionable domain name. In this case, the domain name
is just an agreement to offer service from NSI®!, and the court said that the domain

24 Kieninger, Eva-Maria. Security Rights in Intellectual Property. switzerland: Springer
Nature., 2020,189.

2 Correa, Carlos. Trade Related Aspects of Intellectual Property Rights: A Commentary on
the TRIPS Agreement. 2nd ed. UK: Oxford University Press.2020,36.

26 E Kieningerl70.

27 ibid 171.

28 Komaitis, Konstantinos. The Current State of Domain Name Regulation: Domain Names
as Second-Class Citizens in a Mark-Dominated World. Routledge. 2010,51.

29 Matsuura, Jeffrey H.. Managing Intellectual Assets in the Digital Age. Artech House.2003, 64.

30 Dorer v Arel, 60 F. Supp. 2d. 558 (E.D. Va.1999).

31 Koonjoobeeharry, Duksh K.. “4re Domain Names Contract of Services or Property
Rights?” February 2, 2017., http://www.circleid.com/posts/20170202_ are_domain_names_
contract of services_or property rights/.accessed 31 march 2022.
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could not be evaluated by cash in markets3?. *The court has already firmed this
point of view regarding “Umbro International v 3263581 Canada’*. In this regard,
Umbro considered NSI an official garnishee and asked NSI to maintain these
domain names until the most significant customers used them. NSI complained,
supposing the legal frame of this relationship was more than just an agreement or
contract to provide services, believing it contained a property right. The court
decided to ignore any potential right of property in the opposed domain names3*.

Furthermore, the court confirmed it as a contract offered to the registrant by
the registrar to provide service. The court’s decision raised one more question re-
garding the actual owner®. The previous decision by the court led to a debate about
whether the registrant agency might be qualified as genuine proprietors of the do-
main name or not. In answer to this concern, the court examined this concern in a
circumstance consisting of a person that had registered the domain name with NSI.
The registration company had a contract with the government to offer the domain
name registration stipulating that NSI was primarily responsible for doing the best
for the domain names fairly® .It is clear that this agent is a consistent company, not
the proprietor’’. Besides, it is the solitary legal custody of the domain name registry3.

The suggestion that the domain is just being restricted to service contracts
would undoubtedly endanger the stakeholders and investors, besides an interest
in the online world which will later lead to a collapse of this vital field. If the
contract provides usage of the trademark as a domain name, it should be stopped
upon ending the service agreement’®. With this presumption that the registrant is
the actual proprietor, the gate will be unlocked before numerous legal concerns
if the proprietor has the legal right to share the advantage of the domain name
with the trademark holder, as the actual proprietor. Expect participants to endure
damage from using that domain name because the registrant should supervise
civil settlements as a genuine owner.

In addition, the service contract does not indicate rejecting the proprietorship
of the questionable domain name. From another angle, it opts for the telephone

32 Levine, Gerald M.. “Garnishing Domain Names: Are They Contracts or Property?” New York
Law Journal, April, 1. http://www.newyorklawjournal.com/printerfriendly/id=1202722864976.2015, 1.

3 Umbro International v 3263581 Canada, 48 Va. Cir. 139 (1999).

34 Street, F. Lawrence, and Mark P. Grant.. Law of the Internet. LexisNexis.2001, 4-80.

35 D.Koonjoobeeharry, Ibid.

— L Street and M. Grant, 4-80.

36 Miller, Roger, and Gaylord Jentz. Cengage Advantage Books: Business Law Today: The
Essentials. New York: Cengage Learning.2007, 278.

37 1bid 278.

3 “The Computer Law Association Bulletin, Publisher the Association, 1998 Volume /3,
85.” n.d. Accessed March 31, 2022.

% Lindsay, David. International Domain Name Law: ICANN and the UDRP. Bloomsbury
Publishing.2007, 316.
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number, car certificate, and even trademark itself towards various others. It can
be comprehended as a contract service to register a trademark by the registrant to
provide the necessary authenticity, offer a complete shield counter to the others,
and make this domain name licensed. If these domain names cannot be marketa-
ble, the capability to cause cybersquatting will be impossible, which is generally
based on, to name a few points, a capacity of activity to resell this domain.

Most registrars have acknowledged that domain names are not service con-
tracts but intangible property*’. They have mentioned that third parties used their
publicly offered WHOIS info to register domain names*'. NSI will undoubtedly
permit the registration of domain names for business usage. Moreover, that might
contravene a third party’s trademark rights related to a domain name %> similar to
the bank account or license medium*. Rejecting the domain property concept in
favor of others as the contract of service will undoubtedly diminish the essential
protection needed to assure the security of the online community.

On the other hand, it will jeopardize stakeholders’ interest rates. When this
problem undergoes discussion, it should be considered that the domain is not re-
stricted to individual issues between main stakeholders but extends them into the
cyberspace community. In addition, it needs to check out the online world as an
essential financial investment related mainly to the domain name. In this regard,
any danger to the domain name will lead to falling down the chain of all these
business areas.

4.2.2 Security interest

Security interest theory appeared in a famous Canadian judgment; Lojas
Renner SA v Tucows.com Co. the Appeal Court of Law of Ontario awarded the
property claim to the questionable domain name in the specific background of
founding individual jurisdiction. The Superior Canadian Court rejected the court’s
verdict, justifying this because the classification would use circumstances beyond
allowing the jurisdiction in the district. On the other side, Andrew Cochran pro-
vides an assumption examination of the domain name according to security in-
terest criteria.

However, the situation is more complex. Recognizing property position for
a particular purpose is one thing. The assumption is that the property character

40 Nguyen, Xuan-Thao N., and Jeffrey A. Maine. “Taxing the New Intellectual Property
Right.” The Hastings Law Journal 56 (1-3):.2005, 41.

4'M Kutylowski, J Vaidya,19.

4 Millstein, Julian S., Jeffrey D. Neuburger, and Weingart Jeffrey P. Doing Business on the
Internet: Forms and Analysis. 7th ed. New York: Law Journal Press. 2003, 4-21

3 Mueller M., “Why ICANN can't [failings of Internet Corporation for Assigned Names and
Numbers” in IEEE Spectrum, vol. 39, no. 7, pp. 15-16, July 2002.
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of domain names should be involved across all contexts based on the global nature
of domain names still needs further study**.

4.2.3 Property rights

An additional substantial stream believes that domain names have intellectual
property rights under the domain name’s proprietor®>. From this point of view, do-
main name registration is perhaps an interaction service warrant, not a property
right**. Some courts refused the contract service factor and adopted the legal prop-
erty rights idea*”- This viewpoint usually has been incarnated in the situation of
Cohen v Kremen*® where the court provided its point of view based on the trade-
mark’s commercial properties. This case is dissimilar from the standard cybersquat-
ting issues because the straight proprietor of that domain name discovered that his
domain name was seized by a third party’s action of intervening in the scams®.

In contrast, his domain name remained valid. Then again, the court of law
was well-thought-out that the offender’s habits were related to illegitimate property
rights and caused legal problems>’. The high court of appeals determined that the
domain name formed an intangible proprietorship under California’s general public
commercial property law and went through transfer>!. The court has considered the
domain holder is qualified to possess the property of the domain name (sex.com)’?’.

In an additional instance, the organization Jews for Jesus did take legal action
according to the offense of the licensed domain name and won the situation over
the domain name www.news-for-Jesus.org>. The court has possibly acknowledged
lawful commercial property®*. According to the Lanham Act, the domain name
has been considered as matchings to labels to land*. To this point, in the US, the

4 Kutylowski, Miroslaw, and Jaideep Vaidya.. “Computer Security — ESORICS 2014.” In,
Part 1.19th European Symposium on Research in Computer Security, Springer 2014, 19.

45 Smith, Graham J. H. Internet Law and Regulation. Sweet & Maxwell.2007, 171.

46 T Hornle, 408.

47 Sprankling, John G. . International Property Law. UK: OUP Oxford., 2014, 90

4 1bid, 90

4 Tbid 40.

30 Tbid 40.

1 — Harvey, David John. Collisions in the Digital Paradigm: Law and Rule Making in the
Internet Age. Publisher Bloomsbury Publishing.2017, 142.

— Casenotes, 40.

52 Calboli, Irene, and Jacques de Werra . The Law and Practice of Trademark Transactions:
A Global and Local Outlook. 1st ed., Cheltenham, UK ¢ Northampton, MA, USA: Edward Elgar
Publishing.2016, 95.

33 Spinello, Richard. Cybernetics: Morality and Law in Cyberspace. 4th ed. Jones & Bartlett
Publishers.2010, 129.

54 American Congress. n.d. Lanham Trade- Mark Act 43(d)( 2 )( 4), 15 USC. Accessed March
31, 2022.

33 Ibid.
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proprietor of a trademark can submit an in-rem activity against the contested
domain name in the jurisdictional area of the domain name registry, registrar, or
where various other domain name authorities lie>°.

4.2.4 Trademark

As for the function of trademarks, a debate has been made that the objective
of trademarks is just too different from items or services in the market. One can
easily concur that trademarks must be qualified to execute this distinguishing
feature. It suggests to the ordinary customer that the item is not Pepsi or other
competing soft beverage when one sees the Coca-Cola trademark on a container.
It would seem reasonable to include the confirmation that the item in the bottle will
have the preference and viewed high quality that one anticipates from previous
experience, advertising, marketing, or both. While not identifying a geographical
source, whether the item is made and bottled at Coca-Cola company’s headquarters
in Atlanta is not the matter, the trademark symbolizes that a widely known firm
stands behind the products’’. Another inquiry has sparked a sharp controversy
about whether to consider domain names a trademark. In contrast to convention-
al trademarks, owners that have actually practiced colossal pressure for taking on
the doctrine that domain shall be somehow a trademark packed with exclusive
rights of property>®. On the condition that countless domain names include trade-
marks, it is logical to think that domains can really be considered trademarks and
can be shielded under trademark laws>-

4.3 US court reaction to legal nature of domain name

Before the case of booking.com was brought to the court, the court’s mission
was not to investigate the legal nature of the domain name but to try to practice
it in rem jurisdiction, which is needed to find any property connection. In this
regard, the US courts have traditionally recognized that domain names are not
property rights.

Later, the US courts changed their thought about the legal nature of domain
names. The courts started to accept that domain names would constitute a prop-
erty right and, even more, can be a trademark. One of the most fundamental
cases discussed in this context was Amazon.com Inc. In this regard, Amazon.com
Inc. brought this case against the defendant, who sent emails that gave the impression

56 C. Correa, 36.

57T am Calboli,12.

8 J. Sprankling, 90

% LawTeacher. “The Legal Nature of Domain Names [Internet].” November 2013. https:/
www.lawteacher.net/free-law-essays/copyright-law/the-legal-nature-of-domain-names.php?vref=I1.
Accessed 31march 2022
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they originated from Amazon.com Inc, containing their trademark, to mislead
individuals into buying certain products or services. According to the court, the
trademark contained in these emails was identical to the one owned by Amazon.
com Inc.

Subsequently, the court dealt with whether this trademark could be seen as
distinctive®® . The court held that the trademark is one of the most important and
acknowledged identifiers of its services and products. The questioned trademark
fulfills the criteria for identifying items and also services, which causes the verdict
that it can be noticed as unique. For analyzing this element, the primary inquiry
is whether a domain, likewise a trademark, can be considered popular. The court
responds to this question by mentioning that for millions of customers, the name
Amazon.com stands for wide choice, fast shipment, and perfect security for online
deals’. Therefore, the final thought is that domain names also have the prospective
to be considered famous trademarks. Several other situations and decisions support
the discussed judgment. it indicates that the Amazon trademark, explicitly linked
with online retailing, predominantly employing the domain such as amazon.com,
comprises a widely known brand. Examples of domains that are well-known
registered trademarks/trade names include the previously mentioned Amazon.com
trademark and those of eBay.com and google.com. The preliminary thought is that
a domain can abide by the three primary criteria for establishing a trademark/
trade name, and then domain names can be trademarks®!.

4.4 EU court reaction to legal nature of domain names

The German company SilverTours GmbH, with a large online store for rent-
al vehicles, could not register its domain billiger-mietwagen.de as a trademark.
The ECJ, the European Court of Justice, verified the rejection to register the
preferred trademark. However, the European Patent Office (EUIPO), rejected the
registration. In 2018, the ECJ confirmed the previous decision supporting the
EUIPO’s point of view that billiger-mietwagen.de might not be registered as a
trademark®.

In its reaction, the EUIPO had taken a careful placement on German gram-
mar regulations concerning word marks. The three words the cheap rental car, a
cheap rental car, as well as cheap rental car was taken into consideration cor-
rectly in grammatical and linguistic terms. Alternatively, additionally, signs, which

0 Kuipers, Stefan. “The Relationship between Domain Names and Trademarks/Trade
Names.” Master Thesis, Germany: Lund University. 2015,28. https:/lup.lub.lu.se/luur/download?
fileOId=5470125&func=downloadFile&recordOId=5470120

o1 Ibid 29

92 Legal Patent.,“ECJ: Descriptive Domain Name Cannot Become A Union Trademark.”
Legal Patent. June 26, 2018. https://legal-patent.com/international-intellectual-property/ecj-
descriptive-domain-name-cannot-become-union-trademark/.access 7/09/2022
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may serve to mark features of the products or services obtained, ought to be
freely offered to all (Article 7(1)(c) of regulation No 207/2009). That provision, as
a result, prevents those indications from being reserved for a solitary task based
on their registration as trademarks®. The Board of Appeal was appropriate to
indicate that the sign was devoted to billiger-mietwagen.de, which was descriptive.
Hence, the ECJ denied the SilverTours GmbH’s appeal and supported the judgment
of the EUIPO’s Board of Appeal.

The court justified her decision by indicating that domain name registration
as a trademark under the EU constitutes a fundamental base for rejecting regis-
tration under Article 7(1)(c) and opposes Regulation 207/2009. This judgment is
in line with comparable decisions on the trademark process with the domain.
German Federal Patent court likewise just lately ruled that the domain name
Headline24 is descriptive for online services®*.

Another decision confirmed the EU jurisdiction in terms of the legal nature
of domain names; the CJC determined in June 2018 whether the domain name
france.com is to be confirmed as a trademark or not. The court held that the do-
main name france.com could not be registered as a Union trademark. Remarkably,
the court considered the EUIPO’s factors on the probability of confusion, and it
concluded that there is a visible resemblance between the disputed signs in their
general visual layout. Consequently, the ECJ believed that confusion was probable
and verified France’s opposition to registering the Union trademark france.com.%

5. NEW VISION: DOMAIN NAMES AS A DIGITAL TRADEMARK

It is reasonable to revise the legal character of domain names. Among other
legal points of view, one vision emerged: domain names might present a digital
trademark because they can distinguish websites, services, or products in the
online world as standard trademarks do in the geographical globe. Nonetheless,
their resemblances are unquestionable: in addition to their capacity to safeguard
the online repute of services or items, they can also identify between different
services and make clear the genuine products or services. Furthermore, domain
names and trademarks are aimed by bad faith players in both virtual and physical
markets®. They were considering the advantageous characteristic of the digital
trademark: only one domain can be enrolled within the same degree of gTLD

3 Ibid.

4 Tbid

6 Ibid

% Levine Gerald M., Understanding the legal options used to fight cybersquatting
Cybersquatters jeopardize your exclusive trademark rights, and there are multiple ways to fight
back. January 14, 2015, Network World, the website https://www. networkworld. com/article
/2868398/understanding-the-legal-options-used-to-fight-cybersquatting.html
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worldwide. One sign indicated this similar term embedded in Startup valuation:
From strategic business planning to digital networking.

To this legal literature view, Roberto Moro-Visconti considers in his book
that the digital brand name provides an online expansion of the trademark’s op-
erating internet systems and is also linked to other intangibles as a domain name.
The trademark, in terms of law, suggests any sign at risk to be graphically stood
for, especially words (including the name of an individual), drawings, letters,
numbers, seems, the form of a combination, product packaging, or color if it ap-
propriates to differentiate the services or products of a firm from those of others®”

Comprehending the essence of the domain can help identify the lawful char-
acter of the domain names. In addition, apprehending this legal character might
assist us in finding the best legal way to protect the domain as well as all property
rights connected to the trademark holders and domain name owners. The domain
contains an actual trademark typically within its serial; refilling the registered
trademark and replacing it through a website follow-up transforms that distinctive
geographical trademark into its equal digital form on the internet (domain name).
This procedure defines a domain name as the digital/virtual match of the geo-
graphical trademark. Some views denied that a domain name is anything except
a trademark.®

For resolving this debated concern of whether the domain name is eligible
to be considered as a trademark, Duksh K. Koonjoobeeharryas indicated that a
domain name could not be a trademark as no one owns the domain name; it is
licensed to be operated as an address for a period of time.®°

5.1 Can the domain name be registered as a trademark?
USPTO v. booking.com. A Case study.

It is increasingly tough to locate a domain name that accurately reflects the
website’s purpose or item. Moreover, it is significantly more inevitable that diffi-
culties will undoubtedly occur’. In this regard, the American court took a quan-
tum leap to consider the legal character of the domain name in the case of US PTO
v. "booking.com.

On June 30, 2020, the Supreme Court ruled that a domain name can be reg-
istered as a trademark. Furthermore, the consideration of the domain name as a
digital trademark depends on whether it can be registered as a trademark. Under

7 Moro-Visconti, Roberto. Startup Valuation: From Strategic Business Planning to Digital
Networking. 1st ed. switzerland: Springer Nature. 2021, 86.

% D.Koonjoobeeharry, Ibid..

% Ibid

70 Belmas, Genelle, and Jason M. Shepard. Major Principles of Media Law, 2023 Edition.
Cengage Learning.2022, 316.
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common standards, it was taken for granted that the trademark could be itemized
as a domain name. The fundamental question arising whether obtaining a domain
name generates trademark rights. Merely obtaining a domain name does not gen-
erate trademark rights,”! unless the domain name can also be trademarked.”> In
this regard, the court revealed that a domain name could be registered as a trade-
mark, giving a quantum leap in revealing the legal nature of the domain names
and repositioning it within the right place, among other intellectual property rights.

Further, the court decided that a domain name can be registered as a trade-
mark to support in rem jurisdiction. Otherwise, if the domain name is excluded
from being an intellectual property theme or fails to be registered as a trademark,
there is no possibility for in-rem jurisdiction to the court over the domain name
conflict.

In this regard, the author will illustrate the concept and importance of the
digital trademark. In light of that, the court decision in favor of considering domain
names as a trademark will be analyzed under the new vision of the legal nature
of domain names. The findings may pave the way to set new legislation that har-
monizes with the supposed new position of the domain names.

5.2 Court decision background

In mid-2020, the Supreme Court of the United States of America provided
a verdict related to booking.com vs. US Patent & Trademark office that safeguards
the intellectual property rights related to domain name proprietors and protects
an essential device related to cyber intimidations and deception.

The majority of the court’s jury (eight voices against one) maintained that
the booking.com term was qualified for being registered as a trademark.””* Book-
ing.com. ‘s request to the Virginia court in 2016, as well as give in to new proof,
counting a study revealing that 74.8% of customers identified booking.com as a
trademark instead of general service™. The court provided booking.com’s sign for
a recap judgment, saying that although booking.com was a wide-ranging word for

7! banks, Theodore 1., and frederick z. banks. Corporate Legal Compliance Handbook. 3rd
ed. New York: Wolters Kluwer.2022, 9-18.

2 Barkoff, Rupert M., and Selden Andrew C., Fundamentals of Franchising. USA: American
Bar Association. 2008, 29.

73 Hauser, Cory. “Supreme Court Ruling Protects Registered Domain Names, Preserving
an Import Tool in the Fight Against Cybercrime.” June 30, 2020. https://www.wiley.law/alert-
Supreme Court_Ruling Protects_Registered_Domain_Names_Preserving_an_Import Tool in_
the_Fight Against_Cybercrime#:~:text=0n%20June%2030%2C%202020%20the,for%20
combatting%?20Internet%2Dbased%20fraud.&text=Such%20protection%20is%20critical%20
t0%20preventing%20domain%20name%20abuse. Accessed 31 march 2022.
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Environment. New York: Wolters Kluwer Law & Business.2021, 254
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the recognized services, it became a descriptive mark. Likewise, the district court
held that hooking.com had already fulfilled its load of showing that the recom-
mended market obtained an alternate description and was protectable as hotel and
resort booking services.”

5.3 Historical Narrative

Booking.com. is the website where consumers can book hotel rooms and
organize travel plans and resort areas. In 2011 as well as in 2012, the operating
company of the domain name submitted four trademark applications with the PTO
Office for the trademark and marked variants. The PTO checked out the counse-
lor, and the PTO’s appeal rejected the applications for the suggested trademark
because the trademark was general.

On the other hand, the Trademark Trial, and Appeal Board (TTAB) refuted
its application to register book-ing.com as a trademark for its website. The TTAB
decided that the hooking term generically directs to a reservation or arrangement
related to purchasing a travel ticket for hotel rooms. It means that ‘the act of book-
ing such traveling or holiday accommodation, and the suffix .com indicates a
commercial internet site, and customers would comprehend the resulting com-
pound booking.com to guide the resulting composite booking.com describes an
online reservation service for traveling, trips, as well as accommodations, which
are the services suggested in booking.com’s apps’’S.

On February 4, 2019, the American Court of Appeals verified the county
court, indicating that the mark was qualified to be registered. Furthermore, the
Supreme Court provided the PTO’s request for a writ of a certiorari court order.”’

5.4 The trademark mission

A trademark identifies goods and services from other stakeholders. Protect-
ing a trademark against the usage by other users, the court of law has clarified
and examined this case, indicating that ‘secure to the proprietor of the mark the
goodwill repute’ of her private business enterprise, as well as ‘secure the capabil-
ity of customers to differentiate amongst competing manufacturers.’”®

5 Byer, David J., and Eric W. Lee. 2020. “U.s. Supreme Court Allows Booking.Com to
Register Its Domain Name as a Trademark.” July 7, 2020. https:/www.klgates.com/us-supreme-
court-allows-bookingcom-to-register-its-domain-name-as-a-trademark-07-07-2020, Accessed
march 2022,1-3.
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5.5 Importance of this decision

It believes that the Supreme Court’s decision can be considered as a revolu-
tionary judgment against the mainstream academia that believes that a domain
name registration cannot give any rights related to a questionable trademark.”

In addition, the court resolution allows the official domain name owner to
obtain governmental protection of the trademark. What is more, customers want
the mark to differentiate specific goods in commerce, not to classify a generic
category of the items. To this point, the court indicated that ‘whether any given
‘generic.com’ term is generic (...) [it] depends on whether consumers perceive
that term as the name of a class or, instead, as a term capable of distinguishing
among members of the class™°.

In addition, the Supreme Court’s judgment will sustain the capability of
generic.com domain name proprietors to depend on the ACPA as well as the UDRP
to shield their domain name assets.?! The effectiveness and the strong sanctions
of the ACPA put on all domain names registered trademarks. Successful com-
plainants in matches brought under the verdict can gather actual damages and
revenues or choose to receive statutory damages varying from $1000 to $100,000.%2
The court’s special verdict, in a way, supports the assumption that domain names
can be adopted as a digital trademark by acknowledging that the suffix domain
name is added to the generic term. The majority’s viewpoint opens the door to
new trademark registrations for various other terms designated generic.com or
standard. gTLD may also cause particular and refiled trademark applications.®?
Bear in mind that this suffix is only used in cyberspace. This judgment paved the
way to giving these entities the position they deserve among intellectual property
rights to finally define them as digital trademarks, according to the court’s decision.

5.6 Analyzing the court decision

Using the criteria to examine the term booking.com, which indicates the bulk
of travel reservation services term, the court concluded: ‘if booking.com was
generic, at that point, it might suppose that the clienteles to identify traveling service
to be a booking.com.” Nonetheless, the evidence revealed that customers do not
sense the term booking.com as a general service and instead as a brand. In this way,
the mark was qualified for governmental trademark registration. In a fundamen-
tal part of the resolution, the court acknowledged that trademark registration

79 T Banks F. Banks, 9-18.

80 C. Hauser, ibid.

81 Tbid.

82 Miller, Roger LeRoy. Business Law Today, Comprehensive: Comprehensive Edition Text
and Cases. 13th ed. New York: Cengage Learning.,2021,200

8 D. Byer, E Lee, 1-3.
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provides a higher defense to domain name proprietors under the ACP Act umbrel-
la, 15 USC § 1125(d). Such protection is essential to avoid domain name abuse.3*
It is taken for granted that a mark considered generic cannot be protectable as a
trademark.®

Therefore, trademark law bars allow just descriptive phrases and terms in
particular circumstances. Suppose the phrase has acquired sufficient secondary
or additional meaning with use in the market, the public has been concerned to
acknowledge them as a resource indicator instead of terms used to define services
or products. In that case, registration is allowed?®. The high court indicated that
the term generic.com is a general name for a course of services or items if the
term has the same meaning rooted in customers’ minds. Due to the fact that the
lower courts identified and the PTO did not challenge the verdict on appeal, cus-
tomers do not regard the term booking.com to represent generally hotel booking
online services. This term is not public. It might be qualified for registering as a
trademark.%’

5.7 Generic terms understanding

The court commented that such a mark had narrow protection: This doctrine
is a defense against the PTO’s anticompetitive consequences, confirming the
registration of booking.com would certainly not produce its owner a monopoly;
on the term reservation. Booking.com shows that it can be a frail mark. A gener-
ic and a common mark appropriate the same tag for the classification or category
of the underlying services and items. Because the mark is just one of many sim-
ilarly worded marks, booking.com approves that relative divergences are unlikely
to infringe.

In this context, booking.com company admits that registration of the booking.
com domain name would not deter the competitors from utilizing the term book-
ing to illustrate their services.®® The tag’s use governs whether it is general. A
term can also be generic if not embedded in the thesaurus. The phrase does not
need to be the sole name for a gadget. Some items utilize more than one general
term: cars and trucks as well as automobiles; pop and soft drinks; sweet as well as
desserts. General terms do not need to be as expansive as restaurant or bar. Even
more, narrow groups of items or services have generic phrases, such as crab house.

84 C Hauser,Ibid.

85 Hovenkamp, Herbert, Mark D. Janis, Mark A. Lemley, Christopher R. Leslie, and Carrier
and Michael A.. IP and Antitrust: An Analysis of Antitrust Principles Applied to Intellectual
Property Law. 3rd ed. Wolters Kluwer.,2022, 2-84. — D.Byer, L.Eric 1-3.

8 Ibid, 1-3.

87 Ibid, 1-3.

8 McJohn, Stephen M. Examples & Explanations for Intellectual Property. Tth ed. New
York: Wolters Kluwer Law & Business.2021, 444.
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A mark with a generic word might not be general, but the whole mark is examined.
The Supreme court has indicated that booking.com was not a general term for
hotel reservation services. It allows a minor enhancement to the generic phrase
to turn the mark into descriptive, therefore possibly protectable®®. The court indi-
cated that booking.com did not fit the criteria for being generic for a traveling
reservation service. It was based upon the final thought that consumer acknowledg-
ment of a term as a name is vital to trademark legitimacy. Even though booking.com
comprises a pair of generic elements, the same text sequel can also work as a URL.

Moreover, a mark containing a generic phrase may not be generic. Instead,
the entire mark must be evaluated.’® In this context, before appearing in court,
booking.com performed a questionnaire that showed that ‘74.8% of customers
acknowledged booking.com as a brand name instead of a generic service.””! The
preliminary inquiry, in this case, caused a rise. Moreover, the court attempted to
answer whether the booking phrase was a common term. Is booking.com a com-
mon term? Is it a descriptive phrase qualified to be protected as a registered
trademark? Has it got an additional meaning®??

5.8 The USPTO opinion

The US Patent and Trademark Office debates that when a general term is
integrated with a common suffix like .com, the subsequent combination is always
generic. Keeping this in mind, it is inconsistent with the Lanham Act, and such a
stubborn legal guideline disregards the customer’s assumption.”*The PTO guide-
lines indicated that the assortment of standard terms, like reservation for hotel
and also airline flight arrangements, with .com was too typical to be eligible for
trademark protection. The PTO’s primary issue is that a phrase like booking.com
will indeed avert competitors®.

5.9 Protection according to source or term.

Rather than generic, customers consider booking.com a resource of hotel
booking service, not a term for hotel reservation service. The supreme court re-
marked that this mark had insufficient security: These instructions reject the PTO’s

8 Ibid, 444.

90 S McJohn 444,

%' D. Davidson, L. Forsythe, 254.

92 1bid, 254.

9 D.Byer, L.Eric 1-3.

— G. Belmas, J. Shepard, 316.

— Dukeminier et al. 120.

%4 Reed, Stephen F. Entrepreneurship Law: Cases and Materials. 2nd ed. New York: Wolters
Kluwer Law & Business.2021, 147.
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anti-competitive results, confirming registration of booking.com would certainly
not produce its exclusive ownership on the phrase booking. The booking.com
yields that it would undoubtedly be a fragile mark. Booking.com also admits that
the mark is descriptive, making it ‘difficult to illustrate a possibility of confu-
sion.”® In this regard, a generic phrase or term may turn into a trademark when
added to a (TLD) generic top-level domain name.”®

5.10 Analyzing the reasonability of the decision.

Each of the district courts, as well as an appellate court, claimed that the US
PTO laws were incorrect. The court decided on an eight-against-one ballot that
the term booking.com, unlike reservation, was not common.

In Patent & Trademark Office {PTO} v. booking.com, Justice Ruth Bader Gins-
burg claimed that customers’ interpretations of a phrase must decide whether it
was generic or not. In addition, that term had obtained a secondary meaning which
is necessary to get proper trademark protection due to the fact that booking.com
is not a generic term to customers.

Judge Stephen Breyer, a dissident, claimed that booking.com notifies the
customer of the fundamental characteristic of its business and absolutely nothing
more. Hence, it is too common for trademark defense. On top of that, he noted the
relevance of customer survey information in deciding whether a mark is generic
that it ‘might be an undependable indication of genericness’®”

In this context, booking.com brought an idea revealing that the domain is
rooted in consumers’ minds as a brand tag instead of just an item group. This
situation leaves the question for discussion of whether booking.com should be
registered as a trademark or not *® . In a trademark conflict, the question of wheth-
er a service’s addition of a domain name suffixes as .com to a common term like
reservation can develop a protectable trademark.

Answering that question, the high court judged that the dispositive inquiry
for the registrability of any trademark is the significance of the mark to the ap-
propriate customers. The circuit maintained that booking.com could be registered
as an issue of law for hotel booking services. The court annulled the USPTO’s
virtually in itself policy that integrates a generic term like reservation with a
top-level domain name as .com always produces a generic term, no matter con-
sumer assumption. The court discovered that only one entity could simultaneously
inhabit a particular domain name in cyberspace. Therefore, a customer might

95 S McJohn, 444.

9 Stim, Richard. Patent, Copyright & Trademark. 16th ed. New York: Nolo.2020, 413

97 G.Belmas, J. Shepard,316.

% Twomey, David P., Marianne M. Jennings, and Stephanie M Greene. Anderson’s Business Law
& The Legal Environment — Comprehensive Edition. 24th ed. USA: Cengage Learning.2022, 184.
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think that booking.com directs to some distinctive entity®®. Since customers do
not regard booking.com as a common phrase, the eight-against-one decision writ-
ten by Justice Ginsburg was turned down by the PTO. The dispute is that in which
scenario a generic word is integrated with a shared Internet suffix like .com, the
consequent combination is always generic. Such a legal regulation that complete-
ly neglects customers’ understanding is inconsistent with the Lanham Act.!°® This
instance concerns qualification for trademark registration participant, booking.
com, as a common name for an online hotel reservation service. The US Patent
and Trademark office rejected the registration!®',

5.11 The importance of domain name as a digital trademark

The importance of adopting domain names as digital trademarks presented
in the momentum of protection can be given to it. Besides that, it union the stations
and international regulation to integrate this intently with other intellectual rights.
The main difference in light of this new vision to the domain name is that trade-
mark takes its place within a geographical place and limited borders, while domain
names as a digital trademark will take place in cyberspace, taking advantage of
being one of its kind because the system of DNS does not allow more than one
entity to be registered. Furthermore, domain names as digital trademarks can benefit
from the trademark field experience in legislation, registration, or examination.

CONCLUSIONS

The legal character of the domain names is a keystone in the digital commu-
nity. The author believes that one of the main reasons behind the instability in the
relationship between domain name owners and trademark holders was the unclar-
ity of the essence of the domain names. Although legal scholars have done their
best to code domain names into legal frames, all these efforts could not give the
final shape of the domain name character. Based on this background, the Supreme
Court’s decision that a domain name can be listed as a trademark has eliminated
all doubts about the domain name as a trademark. Furthermore, bearing in mind
that the medium of the domain name, which is cyberspace, makes it believed that
the best shape that a domain name can be is a digital trademark, taking advantage
of traditional trademark accumulative experience for more than one hundred years
to give complete protection to this new legal shape. The best supposition that we
can reach is the best legal revision of the domain names. It offers a complete shield,

9 Shilling, Dana. Lawyer’s Desk Book. 2nd ed. New York: Wolters Kluwer.2022, 10-53.
100 D, Byer, E.Lee 1-3.
101 Dukeminier et al. 120.
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which is that domain names are measured as digital trademarks within the IP
frame.
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[Nocnenmwux TpuieceTak roOAMHA, C U3y3€TKOM HEKOJTMKO OOMMHH]UX ayTOp-
CKHUX JIONPUHOCA, y Toryiely pa3BUTKa MHCTUTYIIHM]jA jJaBHUX (DMHAHCH]a HA OBUM
pocTopuMa, Hajuenhe cy aHain3e Oujie 3acTymbeHe y GOpMH UilaHaKa, KPaTKUX
ocepTa u mpernena. bynyhu ma mamoOpojHu cTpydmaIu 3a 00J1acT €KOHOMCKE
WCTOpHUjE U OHU €KOHOMHUCTH KOjU Cy MocBeheHr HCTpakuBamby €KOHOMCKHUX
acrniekara peHOMEHa jaBHUX (prHAHCH]ja Hajuenihe He TTOCeyjy HU METOOJIOIIKA,
a HY CTpy4Ha 3Harba HEOIXO/IHa 3a MOTIIYHHjE Pa3yMeBambe 00JacTH (PUHAHCH]CKOT
(a HApOUMTO (PHCKATHOT) TIPaBa, y CBOJUM PaJOBHMa YTIIABHOM Cy M30eraBajiy Mol-
BPrHYTH NPOAYOJbEHH]0] aHATU3H ,,[IPALIyMY  IIOPECKONPAaBHUX HOPMU. Ay TOpH
n3 obnmactu JaBHUX (prHAHCHja W (UHAHCH]CKOT MpaBa, MakK, MPETEKHO Cy ce
OKpeTaju aKTyeJIHUM H ,,CBEXKHM * TOPECKONPABHUM U MOPECKOMOTUTHIKUM
TeMama, a HeKy IPUMETHH]Y 3aHHTEPECOBAHOCT 3a OBY TEMATHKY, HAXKAJIOCT, HE
OrcmMo Moriiu poHahy HU KOJI OCJICHUKA TPABHOUCTOPH]CKE yiKe HaydHe 00acTy,
TpeM/ia je He caMo UCTOpPHja JBYICKUX TIpaBa U ciio0oa, Beh u IpkaBHOIPaBHA
UCTOpHja YOIIITE, UCIPEIUIeTaHa HCTOPH]OM OTIOPE3UBaba.

Crynmja koja ce mpen Hama Hajla3d YWHH CE, CTOTa, JSITHUM TTPaBUM OCBEXKE-
weM. tbeHnM n3gaBameM nomymasa ce Mpa3HuHa 3a KOjy BEpyjeMo Ja je JaBHO
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Tpebaio ma Oye 3aTBOpeHa,’ HAPOUNTO MMajyhu y BUIY J1a je y Ap)KaBama Ha-
CTaJliM Ha pa3BajuHama Japyre JyrociaBuje CIpoBe/cHa peneniuja OpojHux
MOPECKOMPAaBHUX MHCTUTYTA KOjH Cy MOCTOjalN y TIEPUOY TIPBE.

bynyhu na je oBa pacnpaBa mpounzarnuia u3 nepa [ejana [Tonouha, mpode-
copa eMepuTyca YHUBep3uTeTa y beorpany u aytopa Koju je Haj3aciayKHHUJU 3a
adupmariujy jomahe Hayke MOpPecKor mpasa, He Ou TpedaIo Jia 3a4y 11 MTO je KPo3
aHaIM3y MpoIieca CTBapama jeIMHCTBEHOT TOPECKOT MpaBa MPBE jyTOCIOBEHCKE
Jp’KaBe TOMUHAHTAH OMO YIPABO MOPECKOMPABHU MPUCTYTI, OJHOCHO YHUJIATE-
pasiHK KOHIICTIT MPOyYaBama HerJallmhe Hayke o GuHaHcujama.’ TIpeameT oBe
CTynuje, 3aTo, HHje yoOn4ajeH MpruKa3 cTama jaBHUX (MHAHCH]a y TIPBOj jyTro-
CJIOBEHCKOj JIp>KaBH (Ha mTa ymyhyje u cam ayTop y mpenroBopy), Beh ananuza
npoleca cTBapama jeJUHCTBEHOT MOPECKOT IpaBa y oBoM nepuony. Pax, Taxo,
HHJje caMO TEKCT UCTOPH]CKO-IECKPUTITUBHE Cap)KUHE, Beh mpencTaBiba jeaHy
MOTIYHHU]Y TEOPUJCKO-KPUTHUKY aHAIHU3Y TpodeMa.

Uurajyhu oBy pacmnpaBy MOXe ce MPENo3HaTH jeJHO MUHYIIMO3HO UCTpa-
KUBahe HAyYHE U CTPYUYHE JINTEpaType, MEPUOJNKE U apXHUBCKe rpahe. AyTop
j€ MPHUCTYIHO TaKBOj TEMEJbHO] aHAIM3U KopucTehu ce, MPUTOM, HE CaMO HOP-
MaTHBHHUM M HCTOPH]CKHM METOJIOM (KOjH je CBOjCTBEH 3a HCTPaKMBaye MPaBHO-
HUCTOPH]CKOT yCMepema) Beh 1 eKOHOMCKHM, COITHOJIONTKUM M KOMITApaTHBHO-
MpPaBHUM, KaKo OM ce pa3yMeo U HIMPH, CKOHOMCKH U TIOJMUTHYKH KOHTEKCT. Y
OpojHUM, OPHIKJBUBO O1A0paHUM MIPUMEPUMA YKA3UBAJIO CE U Ha 3HAYAJHO JICJIO-
Bame KYJITYPHOT M TIOTUTHYKOT aMOHjEHTa, a MPYKHO CE U YIOPETHOIPABHU
MorJie/] Ha HOPMAaTHBHA pelliekha Y, Taja, Takol)e HOBOCTBOPEHO] pkaBu, Uexo-
CJIOBAYKOj, KA0 M y JPYTHM 3eMJbaMa.

Morto 61 ce OIEHUTH Ja je ¥ CTHJI U3Jlaramkha Y MAaHUpY HajITO3HATHjUX TIPEI-
CTaBHUKA T3B. OCOrpajiCKe IIKOJC jaBHUX (UHAHCH]ja — KOHI[U3aH U MEIaHTaH.
Peuenwurie cy jacHe 1 HEABOCMUCIICHE, 0K MTOJIEMUYKH TOH, ocehame 3a AeTab 1
YUHCHHMIIA JIa CE KPO3 TEKCT Hajuelhe KOPUCTH CBaKa MPUITUKA JIa ce U3Jarame
YYUHU Marbe CyBOMApPHUM YHHHU OBO IITHBO MPUjEMUYHBUM Ja 3aUHTEPECYyje U
MHOTO IHPY MyONHKY 0J] HCTOpHYapa, MpaBHUKA U eKoHOMHCTa. MoHorpaduja
nMa 263 cTpaHa TEKCTa, TOK CIHCAK JINTepaType 3ay3uma 12 crpanura. Y3 yBoxg
1 3aKJby4akK, TEKCT je MO/IC/beH Ha 9 riaBa.

2 BaJsba MOJICETUTH | JIa j€ TIOCIIElha MOHOTpadija Koja je JIEIoM CBOje CaJipyKUHE 00yXBa-
Taja M MOPEeCcKONpaBHy aHaIN3y JoMahux jaBHUX QUHAHCH]a y MeypaTHOM nepruoay o0jaBibeHa
JOII CpeTMHOM OCaMIeCeTHX roinHa mpouuior Beka. Bun: Bozidar JelCi¢, Razvoj javnih financija
u Jugoslaviji, Pravni fakultet u Zagrebu: Centar za strucno usavrsavanje i suradnju sa udruzenim
radom, Zagreb, 1985.

3 TIpema OBOM KOHIIENITYaJIHOM OKBUPY jaBHE (puHaHCHje (HayKa 0 QUHAHCHjaMa) UMajy 3a
HpeIMeT eKOHOMCKY CTpaHy (PMHAHCH]CKE aKTHBHOCTH U, CXOJHO TOME, HOCe0aH METOJOJIOMKH
OKBHP (T€ Ce UCTPaKUBaa BPILE HHCTYMEHTAPHjYMOM KOjH j€ pa3BHJia EKOHOMCKA MHCA0), 0K
ce (MHAHCH]CKO IPaBO CIIy)KH METOJOJIOTHjOM KOjy je pa3Buiia IpaBHa HayKa.
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[pBa riaBa cajp>ku OCBPT HAa IOPECKH CHCTEM Y NIEPUOAY IPOBH30PHjyMa,
OZIHOCHO IPBE JBE F'OIMHE MTOCTOjaba HOBE IpKaBHE TBOPEBUHE. YKa3yje ce Ha CBE
MpaBHE, alld M MOJUTHYKE MambKaBOCTH KOje Cy Tajia Oulie OUHTIICHE H, CAMHM
TuM, onrepehusane cuctem. bynyhu na cy mopesu y oBom nepuony o6uiu yBole-
HU TIyTeM (PMHAHCHjCKUX 3aKOHA, HYJIU CE M OICHA CTarbha TAJIAIIbET MOPECKOT
3aKOHOJIABCTBA M MecTa (MHAHCH]CKMX 3aKOHA Y OyIIETCKOM M IOPECKOM MPAaBY.

VY oKkBUpY HapeHe, Ipyre TiaBe, Mpyka ce aHaJln3a y TOrjIeay JUPEKTHUX
nopesa. [Ipukasyjy ce paznuuuT ,,HacieheHn cCHCTeMHU HEMOCPeIHUX Mope3a
KOJU Cy BaXXWJIM HA Pa3INYUTUM TEPUTOpHjaMa HOBOCTBOPEHE JpxaBe. Y TOM
MOTJIeTy, 32 Pa3JIKy O AOCAJAlIbUX ayTOPCKUX MPUCTYIIA KOjU Cy PEIOM HUC-
THTAJTH TIET Pa3TUYUTHX MMOPECKUX CHCTEMA, HarjaiaBa ce Kako ce pacrpana o
YHU(HKAIHM]H TpaBa HEMOCPEAHMX [TOpe3a 3apaBo CBOAMIIA Ha aHAIN3Y edeka-
Ta YeTUPH MTOpEeCcKa CUCTeMa (aycTpujcku, Mahapcku, pepopMHUCaHN OCMAHCKH U
CPIICKH), jep je LPHOTOPCKH CUCTEM HETIOCPEAHUX TIope3a (KOjH je, y3rpel pedeHo,
TIpUKa3aH U y OBOM pany) of jyHa 1921. roguHe 3aMemheH CPIICKUM 3aKOHOIAB-
cTBOM. HapounTo 3Ha4ajHUM YMHH CE ay TOPCKO ONpeiesbehe J1a Ce MPEACTaBe U
OTICHE PA3IMYHUTH IIPOjEKTH MTOpecke pedhopMe HEMOCPpEeTHUX TIope3a, Oyayhu ma
Ce 33 HEKOJIMKO FOAMHA IPOMEHUJIO celaM pa3IuyuTHX npeiora. Cucrem ycBo-
jeH 3aKOHOM O HEMOCPETHUM Tope3nmMa u3 1928. roamHe olemyje ce Kao YHCTH
uenynapau (y kojeM je BehuHa nopesa uMaJja ABe KOMIOHEHTE — OCHOBHU MOPE3,
Kao TPOTIOPITMOHATIAH, U JOITYHCKH TTOpe3, Kao MPOTPEeCcCHBaH) KOju HUje 0o y
ckiaay ca mpeoBnal)yjyhum TpenioBuMa y pa3BijeHUM Ap)KaBaMa jep Huje Ouo
3a10BOJbEH cTaHmapn ability-to-pay. OTeT, mpeMa ayTOpOBOM CYIy, CAMO H3je/I-
Haueme HEMOCPEIHUX MOpe3a CIACIUIO je TPeHJ0Be yHUHKALHje Y ApKaBama
HACTaJIUM Ha CJIMYaH HAYMH.

Tpeha rnasa nocsehena je yHudpukanuju HHANPEKTHUX Tope3a. Y TOM IIpaB-
1Ty, IToce0HO Ce aHATM3NPajy TMPOIIECH U3jeIHaYaBamba IapuHa U aKIu3a (TpoIa-
puHa), yBohema nopesa Ha JIyKCy3 U Iope3a Ha IMOCJIOBHU IPOMET. YKa3yje ce Ha
CBE MO3UTHBHE U HETATHBHE CTpaHe Bakehier 3aKOHOIaBCTBA, a TEKCT ce obora-
hyje u ckperameM YMTajgauKke NaxKme Ha oApeeHe MOTUTHUYKE KYPHO3HTETE
KOjU Cy TpaTHIIA Baxkehn MOPECcKH CUCTEM — O]l MO3HATUX KOPYMIIHOHAIIKUX
agepa, 1o mpoOieMa Koju Cy ce jaBJballd y Be3H ca TpollapuHama Ha pakujy u
mehep.

V3 noacehame Ha mpaBHY IPUPOAY TAKCH U BbUXOBO MECTO y MOPECKOM
MpaBy, y YeTBPTOj IIABH, UCTPAXKY]Y CE€ 3aTEUCHU TAKCEHH TIPOITHCH, TPOIIEC H3-
jenHauema TAKCEHUX MPaBUIIa U U3/[BAjabe CYICKUX TAKCH YCBajaleM OCeOHOT
3akona 1930. rogune. [loamprasa ce, Tako, MOCTOjamke jeaHOT (EHOMEHA KOjH Ce,
Ha)KaJOCT, MOXKe TpoHahy U y Hallle BpeMe — IPOMEHE Ha3KuBa (PUCKaIUTETa KaKo
Ou ce MpUKpUIIa KEroBa Mpasa npupoja. Harnamasa ce 1a cy Takce Ciryxuie u
Kao ,,lapaBaH‘ u3a Kojer Ou ce cKkpuia U 3akamyduupana Jax0nHa Koja je, 1o
CB0jOj TIPUPOJIN, TIOPE3 WIIH ITapHHA.
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[Ipeamer ucTpaxkuBarma HApeIHE IIABE MPEICTaBIbAjy (PHCKATHU MOHOIIO-
mu. [IpuxBaheHa je ycTaBHOIIpaBHA MEPUOAM3ALIH]a, TE€ CE OBO MUTAE UCTPAXKY-
j€ TOKOM TIPOBH30pHjyMa, TOKOM Baykekha BHIOBJAHCKOT U TOKOM Ba)Keha T3B.
okTpoucaHor yctara u3z 1931. rogune. 1 Ha oBOM MecTy, yka3yje ce Ha OpojHe
mpobJieMe ca KojuMa Cy e CyodaBaJIl KpPeaTOpH MOTUTHKE, HAPOUUTO OHE KOjU
Cy ce TULAJIX MOHOIIOJA JyBaHa, Kao Haju3JallHuUjeT.

VY mecToj TIaBu HCTPaXyje ce cTambe MOPECKOTr MPOIECHOT paBa, Kpo3
aHaJIN3y 3aT€YEHUX [TOPECKOMPOLIECHUX MIPOIHKCA, H3jeIHAYCHUX HOPMH, OTIPOCTa
TTOPECKUX NyToBama M omo0OpaBama onrahama mrahama. 3akipydyje ce aa cy
Mepe nopecke aMmHecTuje U oarahama riahama npeacraBibalie NocaeIuIy Iou-
THYKOT MOITYJIN3Ma TaJIallFbUX BIACTH.

VY HapenHOj TIaBH MpY’Ka ce OCBPT Ha nmouyeTak aesonyuuje Kpamesune Jy-
rociaBHje ycBajameM ypenada o banosunn XpBarckoj. bymyhu ma Tokom cBor
KpaTKor 1ocTojama baHoBrHA HUje cTUTTIA 1a JOHEeCe HUTH jejaH MOPECKH 3aKOH,
OBa TJIaBa je HACIIOBJhEHA KAO0 ,,HATOBEIITAj Kpaja YHU(DUKOBAHOT TIOPECKOT IpaBa.

Ocwma ritaBa noceehena je huHaHCHpaky HUKUX aIMAHUCTPATUBHO-TIOJHU-
THYKHX jequHuIa. McTpaxyjy ce MmoKyIiaju XapMOHU3aIlrje mpaBa caMOyTIPaBHAX
¢uHaHCH]ja. 3aKIbyUyje ce 1a je JOMUHAHTaH OMO CHCTEM IMOPECKOT MpeKJIanama,
a OJl CpelluHe TPHUJICCETUX FOJIMHA — CUCTEM 3ajeIHHIIEe Tpuxoaa. JoAaTHH prIior
nomahoj uCTOpHUjU (PMHAHCHCKOT MpaBa MpyKa ce U Kpo3 ayTOPCKH ,,[TOTIe]
YHaIpea'“ Ha T3B. caMOyIpaBHe ((MHAHCH]E Y IPYTOj JYTOCIOBEHCKO] IPyKaBU U
nopeleme ogHoca 6aHOBHHA U (eepallHuX jeANHULA TochepaTHe denepanuje.

[Ipe 3akipy4YHHUX pa3MaTpama, y MOCIeIkbO0j, IEBETO] TIaBH, PACIIPABH CE
JI0JIajy jOIII JIBA 3aHUMJbUBA MMUTaka — IUTAKE CTakha HAyKe MOPECKOT IpaBa y
HCTPaXEHOM TIEPHUONY U AOTIPHHOCA TTpodecopa TaIallkhe HayKe 0 PuHaHCHjaMa
Y MOPeCKUX mpakTtuuapa yHudukanuju. Hakon nznarama Bogehux eBporckux
TpeHI0Ba y Mel)ypaTHoM nepuoay y norjieay JujieMe 0 0JJHOCY TIOPECKOT mpaBa
W HayKe o0 GUHAaHCHjaMa, ayTop ce ocBphe Ha Jena no3HaTUuX npodecopa T3B. 3a-
rpebadke W T3B. Oeorpajicke MIKOJIE jaBHUX (PMHAHCHja aHATW3upajyhu Moryhu
yTHUILaj OBe ebaTe Ha BUXOBE pajoBe. Y IMOrieNy OATOBOPA HA MUTAKE YU j&
yTHIaj Ha YHUPHUKaujy Behu — mpodecopa niti mpakTudapa — 3akJbydyje 11a cy,
ca M3y3eTKOM MOjelMHUX MOJIUTHYApa KOjU Cy U CaMU HEKO BpeMe Ouiu mpode-
copu [IpaeHor dakynrera y beorpany (te cy, crora, UMaJu U YBUJ Y MOJEpHA
YIIOpEIHONPABHA peliea), MOPECKY peopMy, 3ampaso, ,,Ha CBOjUM jehuma
HOCHJTH TIOPECKH MPaKTUYAPH.

AyTOp yKasyje Ha HEOpaBJaHOCT OHUX KPUTHKA Koje ¢y mpobieM yHuDU-
KaIje mocMaTpalid UCKJBYUYUBO KPO3 MOTUTHUKY TTPU3MY, TpeHeOperaBajyhu
CBE aIMHUHHCTPATUBHO-TEXHUYKE (PaKTOpE KOjU Cy YMHOIOME yCIIOPUJIH OBaj
mporiec. Y TOM CMHCITY, anocTpodupajy ce OpojHe JOTHUIKE TPEIIKE Y 3aKIbyIH-
Bamby M0jeAMHNX UCTAKHYTUX CTPYUHhaKka U3 OBOT pa3nobJiba y Mmorieny ,,[opecke
TJbauKe TIpedana‘’ v mpoodieMa ,,6eKOHOMCKE TTOJJIOT'e XPBATCKOT MU Taka”™ — MoJie-
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MHKa Koje Cy, Hajuenrhe, n3ma3uie U3 OKBUpa HAy4IHE, a YUJU CY CE OJ1jeITH MOTITH
oceTuTH U y Haiue Bpeme.* [IpuxBara ce Te3a 1a Cy KpUTHKE TIOPECKOT CHCTEMA
y TIomIey TUCKpUMHUHAIIHN]E ,,IPEIAHCKUX KpajeBa™ HEyTeMeIbeHe U, Hajuernthe,
MOJIMTUYKU MOTUBHCaHEe. Kao apryMeHTH HaBoJie ce Ha4Yell0 BEepTUKATHE Tpa-
BUYHOCTH, 3aHEMApUBAHE YNHEHUIIE J1a CY, Ca U3Y3eTKOM HEU3jeIHAuCHHUX He-
MOCPETHUX IT0pe3a, CBU OCTald OyUETCKH MPUXOAH OWUIIM U3jeTHAYCHU, KA0 U
YUH-EHUTIA J]a BUIW TIOpe3u (M3 meproa mpe yHu(puKammje) umak Hucy Ouian
HAMETHYTH OJ1 ,,cpOUjaHCKUX MMOJIUTHYAPA HETO (...) HacieheHu u3 nepuona kaaa
Cy TH KpajeBu Impumnagaiun AycTpoyrapckoj (cTp. 58).

Ha nutame — ,,dquTaTH UK HE YUTATH OBY KEbUTY?“ — MOXE CE€ MPYXKUTU
camo adupMaTiBaH oaroBop. He camo cTora mTo ce 0Boj pacipaBy TEIIKO MOXKE
MPYKUTH OUJIO KaKBa 3aMepka. YHHU ce Jla OHA HOCHU U jeIHY BaXKHY TIOPYKY H
noncehame 3a manamme u Oynyhe cTpydmake — 1a MOIyHCTHHE, (HaMEpHE) JI0-
TUYKE TPEIIKE y MPEACTaBIbalby UCTPAKUBAYKUX PE3yJITaTa U TCHICHIIHO3HO
kopuiiheme onpel)eHnx mojaraka ol CTpaHe MPU3HATHX HAYYHUX PaJHUKA y
JTHCBHOITOJTUTHYKE CBPXE MOT'Y OMTH KOOHO OpYy3Kj€ Y pa3rpaiibu jeHOT APYIITBA.
AyTop, y 3aKJByIHUM pa3MaTpamuMa, OICHmYje 1a je MMUPEHE Te3e O TIOPECKO]
EKCIJIoATAIUjH ,,[I0JIN32JI0 AHUMO3UTET KOJl HeMH(DOPMHCAHUX, Y OCHOBH CJIa00
00pa3oBaHUX, 1A U HEMMUCMEHUX ,,IITUPOKUX HAPOTHUX Maca™, U TO Hajuenrhe Ha
0CEeTJbMBOj HALIMOHAIHO] OCHOBH, IOAATHO MoAprBajyhu He Oarn yBpcTe TeMesbe
3ajemHUYKe apkaBe’ (cTp. 253). A, 10 dera je Taj M TakaB aHUMO3HUTET JIOBEO —
CBMMa HaM je TI03HATO.

Harywm npujema paga: 16.01.2022.
JatyMm mpuxBarama paga: 22.09.2022.

4 Bun. Bume: bomko Mujarosuh, ,,BojsoarHa u HenocpeaHu nopesu oko 1925: na i je
omto mipauke?, 36opHux Maiuuye cpiicke 3a gpywiieere nayke, 144/2013, ctp. 429-449; Boris
Krsev, Konverzija pamfleta u nauku: Povodom jednog feljtona objavljenog u upodobljenom ,, Dnev-
niku®, Autonomija, 21.04.2014, noctynHo Ha: https://www.autonomija.info/boris-krsev-konverzi-
ja-pamfleta-u-nauku.html (30.12.2021).
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