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N3MEHE YI'OBOPA O KOHIIECUJU
VY ITPABY EBPOIICKE YHUJE'

Casxiceiniak: [lpegmein iipasne ananuse y pagy je jegaw y3ax, aiu 6pio 6axiCaH
u cileyughuyan ipasuu cetMenil, a o je usmeHa yi080pa 0 KOHYeCuju woKom
melosol wpajarea. Pazmaiuparee hie Outtiu 3acHO8AHO HA AHANUZU PENe8ANIUHOT
cexyHngaprol tpasa EY, y3 ogiosopajyhie xopuwheme ipaxce Cyga iipasge EY.
Kpajrou yus je 6uo ga ce na ocnosy gaite ananuze gohe go oyene cidarba akidyanrHol
upasa EY, kako Ha KOHYeHulyaiHom Uiary, Waxko u y nojegunocuiuma. Akyenaiu je
ilocebHo bUO Ha HUarUMa Upupoge, 0OUMA U YC108a U3MeHe YI080PA U Helo8UM
umMuIUKAYUjama.

Y pagy ce 3axmyuyje ga iipasno petynucaroe usmena yio8opa o KOHyecuju
Huje 1aK 3agauiax 3a pelyrauiopa. Ilolowioso wito ce 08aj yio8op He modice Uocma-
Wpaiy jeguHo Kpo3 Upusmy UHMEPHUX UPAGHUX OgHOCA uzmely yuecHUKa KoHye-
cuje, be3 umiliuxkayuja io wpeha ruya u gpyle unitiepece. Y ilakgom KOHUEKCULY
OULUUMATIHO pelyIucarbe u3mMena ylogopa o KOHYecuju 3axuieea ciojesuiily upag-
HY apxutiexiiypy, MmehycoOHO KOXepeHiliHY, JOBObHO JACHY U IPegeuy.bUusy, d oiell
penamiueno gaexcubuany. ¥ wom nioinegy, lupexiuuea 2014/23/EY, meiiogonowxu,
o 0bumy petynayuje u cagpicuncku y Hajeehoj mepu yciiesa ga uzahe y cycpei
gatuum 3axiuesuma. Mehyiuum, 3601 ceoje omwiiociiu, éehu geo gaiue peiyrayuje
3axtesahe tpeyuzuparse iyillem HAYUOHATHE pelylailiuge y 3eMbama YAAHUYA-
ma EY, a ipesacxogno y upaxcu Cyga ipasge EY. To ce y upsom pegy ognocu na
3HAYajHe usmene ylo8opa o KOHYeCuju.

Kawyune peuu: yiosop o konyecuju, usmene, I[lpaso EY, cexyngapmo iipaso,
Cyg iipasge EV

* PaJ je HACTA0 Kao pe3yaTaTr ucrpakusama y 2021. roquHu y OKBUpyY HpojekTa ,,IIpaBHa
Tpaaulyja ¥ HOBU PaBHY U3a30BU* unju je Hocmal [IpaBau paxynret YHusepsuteray HoBom
Cany.
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1. YBOJHE HAIIOMEHE

Konrmecuje' cy TpaauinoHaaIHO BaKaH HHCTPYMEHT WHBECTUIIMOHE MOJTH-
THKE W €KOHOMCKOT Pa3Boja jefHe 3eMJbe. Y HOBH]jE BpeMe, IIIHPH CE MOJhE FEeHE
MPUMEHE U KOHIIECH]je C€ TPAHCPOPMHUIILY y CaBpeMEHE HHCTPYMEHTE MPOjeKTHOT
¢buHaHCHpama® U OuTHA Ccy (hopMa jaBHO-TIPHUBATHUX TapTHEpcTaBa,’ CBe BHIIE
NOCTajy aKkTyesnHe* H y KOHTEKCTY CTBapara HOBOT KOHIIEITA JeJ0Bamha jaBHE
yIpase.

YToBOpH 0 KOHIIECHjU OOWYHO MOIPa3yMeBajy JyrOpOYHE U CIIOKEHE TeXHIY-
Ke, pMHAHCHjCKE U ITpaBHE apaH)KMaHe ¥ Ka0 TaKBH Cy MOJIOKHHU TPOMEHHECHUM
okosHOcTHMA. Takole, OBM yroBopr MOTY OMTH HETIOTITYHH, JISJIOM U HEOrOBa-
pajyhu.’ ¥ ToMm ciydajy 4ecTo mocToju noTpeda 3a lHXOBUM MOAH(DHKOBAEM
WJIU U3MEHaMa, IITO OTBapa YuTaB HU3 crielupuyHux npodiaema. Taj mporec je
pEIaTUBHO CKyI, 0€3 N3BECHOCTH KPAjIEer pe3yaTara i MOKe JJOBECTH JI0 Hapy-
nraBama Beh ycrocTaBibeHe YTOBOpHE paBHOTEIKE, a TIOHEKa] U 3aCTOja UITH TIPH-
BPEMEHOT MpeKuIa peanu3saiuje koumecuje.> IcTo tako, MOIJI0KaH je PUSHKY
35oymnorpeba o1 00e yroBopHe cTpaHe. Y MpakCH je MOTBPHEHO Jia Cy IOHOBHH
IPETOBOPH JIOBEITH JI0 3HaYajHUX ITPOMEHA IIPBOOMTHHUX yCJIOBA YTOBOPA KOHIIECH-
OHapa, a 0 TPOIIKY KPajlbiX KOPUCHUKA, JABHOT CEKTOpA M TIOPECKUX 00BE3HHKA.

! Mako TpaanIMOHaTaH MPAaBHU HHCTPYMEHT, HE TOCTOjH YHU(DOPMHA U T€HEPaTHO MPHU-
xBaheHa nedununuja 3a konnecuje. O KJIacCHYHUM U HOBMM Bulemnma KoHuecuja: Jymanka
Byphes, ,,Konuecuje y Haem u ynopenHom npay®, 36opruk pagosa tipasnol gaynideinia y Ho-
som Cagy (360pnux pagosa IIPHC), br. 3/2003, 2003; Miranda Nicholas, “Concession agreements:
from private contract to public policy”, Yale LJ 117,2007, 510.; Michael Burnett, “The New Euro-
pean Directive on the Award of Concession Contracts-Promoting Value for Money in PPP Contracts.”,
Eur. Procurement & Pub. Private Partnership L. Rev. 9, 2014, 96, Christopher H. Bovis, “Public
Service Partnerships as Instruments of Public Sector Management in the EU”, European Public
Private Partnership Law Review 6.4, 2011, 209; Piotr Bogdanowicz, “Cross-border Interest and
Concession Contracts: a Critical Approach”, Eur. Procurement & Pub. Private Partnership L. Rev.
10,2015, 83.

2 Bruno De Cazalet, “The Evolution of the Concession and Public Private Partnership Legal
Concepts over the Last 20 Years under Common Law Influence”, Int’l Bus. LJ, 2014, 271; Illupe
o npojekTHOM (unacupamy: [paro J[usibak, ,,bOT mozen npojekTHor GpuHAHCHpaba HHPpa-
cTpyKType”, 36opnuk pagosa IIPHC, 3/2006, 2006.

3 Vnop: C. H. Bovis, 208-209.

4 VYnop: Catalin-Silviu Sararu, “The Fundamental Principles Drawn from the Court of Justice
of the European Union in the Field of Public Procurement and Concessions”, Acta Universitatis
Danubius. Juridica 6.3, 2010, 158.

3> Bpojuu (hakTopH MOT'Y JIOBECTH 10 orpenite cnenndukamuje yroopa. lllupe: Elisabetta
lossa, Giancarlo Spagnolo and Mercedes Vellez, “Contract design in public-private partnerships”,
Report for the World Bank, 2007, 9.

% E. lossa, G. Spagnolo and M. Vellez, 4; Ke Feng et al., “Balancing public and private inte-
rests through optimization of concession agreement design for user-pay PPP projects”, Journal of
Civil Engineering and Management 24.2, 2018, 116.

7E. lossa, G. Spagnolo and M. Vellez, 4-5.
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13 HaBeneHUX pasiora cMaTpamo IMOTPEOHUM J1a y pamy KOjU CIeIH, aHa-
JU3UPaMo YrOBOp y KOoHLiecHju y mipaBy EBporncke yHuje (y nassem Tekery: EY).
OBJie je y MUTamky jeNad HEroB y3akK, ajd BPJIO BakaH M CIeNU(DUIaH TPaBHU
CErMeHT, a TO je U3MEHa YroBopa O KOHLIECH]U TOKOM HEroBOr Tpajama. Pazma-
Tpame he ONTH 3aCHOBaHO Ha aHAJIN3U PENICBAHTHOT CeKyHIapHor mpasa EY, y3
oarosopajyhe kopumheme npakce Cyna npasae EY. Kpajwu unsb je aa ce Ha
OCHOBY JIaTe aHaymn3e aohe 10 oneHe cTama akTyIIHOT 1paBa EY kako Ha KoHIeT-
TyaJIHOM IJIaHy, TaKO U y MojeAMHOCTHMA. AKLeHatT he moceOHo OuTH Ha muTa-
BHUMa IIPUPOE, OOMMa H YCIIOBA H3MEHE YTOBOPA M FeTOBUM HMILIHKAILIHjaMa.

2. PET'YJIATOPHU OKBHP

Baxeha mpaBHa perynaruBa y o0nacTu KOHIIECH]€ je 3acHOBaHa Ha Jlupek-
tusu 2014/23/EY Eponckor I[lapnementa u Beha u3z 2014. rogune o gonenu
yroBopa o konnecuju. OHa je HacTana Kao Jeo makeTa MOJACPHHU3AIH]e MUpPe
o0nacTu jaBHUX HaOaBKU M Kao MPBU WHOBAIIM]CKU MTPAaBHU MHCTPYMEHT KOjH
HCKJBYUYHUBO peryiuine oBy obnact.’ Taj maket unne u J{upextuna 2014/24/EY o
jaBHMM HaOaBKama U craBjbamy BaH cHare Jlupektuse 2004/18/E3 u Jlupextupa
2014/25/EY o HabaBKkama cy0jekara Koju IMociyjy y CEKTOPY BOIOIIPUBPE/IE, CHEP-
reTuke, caoopahaja u MOIMITAHCKKUX YCIIYra M O CTaBJbakby BaH cHare Jlupexktune
2004/17/E3.19 [To nonomewa Jupexkruse 2014/23/EY, obnacT KoHIlecHja je Oua
NOKpHBeHa ocHOBHUM npaBuiuma J{upekruse 2004/18/E3 EBpornckor napiameH-
Ta 1 Beha o koopnuHanmju mocrymaka 3a J0/e7y yroBopa O jaBHUM pajioBUMa,
yroBOpa O jaBHOM CHa0jIeBaky M yroBopa O MPYKamky jaBHUX yCIyra, JIOK je
KOHIIECH]ja 3a YCIIyTe C MPEeKOTpaHUYHUM WHTepecoM Omuta ypelera camo Hade-
auma YroBopa o GyHKIHOoHUCamy EBporicke yHuje!! 1y oaroBapajyhoj Cyackoj

8 Directive 2014/23/EU on the award of concession contracts, O.J. 2014, L 94/1-64;

? Roberto Caranta, ‘The changes to the public contract directives and the story they tell
about how EU law works’, Common Market Law Review 52.2, 2015, 391, 429.

10 Drective 2014/23 /EU of the European Parliament and of the Council on the award of con-
cession contracts (Concessions Directive), 1 Directive 2014/24/EU of the European Parliament and
of the Council on public procurement 2 and Directive 2014/25 /EU of the Euro pean Parliament
and of the Council on procurement by entities operating in the water, energy, transport and postal
services sectors.3-- ] 2014 L 94/1. 2 J 2014 L 94/65. 3 ] 2014 L 94/243.

1 TloceOHO cy pereBaHTHA; HAYeIy CIOOOMHOT KpeTarma pode i cio0ojIe IpyKamba yeuyra,
Kao 1 HavyeJIMMa Koja M3 Tora Ipou3Jiase, MOy T Hauella jeIHAKOT [OCTy amba, HeAUCKPHMUHAIU-
je, MelycoOHor npHu3HaBamwa, NPOHOPLHHOHATHOCTH U TpaHcnapeHTHOCTH. [Ilupe o Tanaumboj
npaBHoj perymannju: M. Burnett, “PPP during the Contract Execution Phase-A Need for Greater
Certainty in Community Law”, Eur. Pub. Private Partnership L. Rev. 3, 2008, 51; Commission
interpretative communication on concessions under community law; 2000/C121/02. 61 Green Pa-
per on public-private partnerships and Community law on public contracts and concessions;
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npakcu.'? JlaTi, mapTUKYJIapHU TMPUCTYT Y TEOPHjU M3a3UBa ONPEUHE PEaKIIHje
u Ty npeosnal)yjy kputuuHu ToHOBHU.!* MelyTuM, jacHO je Aa CBaKH MPUCTYI
“Ma cBoje no0pe u yomre cTpane. CMaTpamo 1a KOHIECH|E UMajy CBOj€ CICITH-
¢uaHOCTH KOje MOpajy Aa oy 1o u3paxkaja y morieay mpaBHOT Peryaucama.

Hupextuna 2014/23/EY je HacTana Kao HaYMH IPEBa3uIaXermha PU3UKa O
MpaBHE HECUTYPHOCTH ycJel AMBEPreHTHOT TyMauemha Hayeaa YroBopa o QpyHK-
UoHUcawy EBporicke yHHje o]l cTpaHe HAITMOHAITHUX 3aKOHOJIaBaIIa, a1k U 3001
BEJIMKHX HeyjeqHaueHocTH Mel)y moctojehuM 0HOCHUM 3aKOHOIABCTBUMA JIpiKa-
Ba unmanuma. CTora je Kpeupame 3ajeTHUIKOT IIPABHOT OKBHPA y OBOj MaTEPHjU
OUII0 HEOIXOTHO, YaK 1 ypreutHo.'* Melyytum, myt 10 JlupekTiBe o KoHIecHjama
0mo je oyT W KpUBYyaB U MMpATHJIC Cy Ta KOHTpaBep3e 300T MPUPOIe TIOTUTHKE
KOjy MPEeAIake U OCETIBHBOCTH CEKTOpA KOjH Cy MPEAMET peryiucama.’

[Ipar npumene qupextuse 2014/23/EY yTBpheH je Tako 1a ce 0OHa TPUMEHY-
je Ha KOHIIeCHje urja je BpeqHOCT jenHaka wiu Beha ox 5 186 000 eypa.'® On oxpa-
KaBa jacaH mpexorpanndHu uaTepec. upextusa 2014/23/EY ce nehe mpumemnn-
BaTH HA KOHIECH]jE UCIIOA TOT Ipara, ajii KOHLIECHje MCIIO/ TOT Ipara 1 1ajbe MOTY
OWTH IIpeaMET peJIeBaHTUX Hauena Yropopa o GpyHKIuonucamwy EBporicke yHU-
je, omtux npuHnuna npasa EY, ykipyuyjyhu v npuHIKI TpaHCIapeHTHOCTH.!

IMosse mpumene dupextuse 2014/23/EY je penutuBHO yCKO'® Tako ma ¢y u
WHCTUTYLMOHAJIHA jJABHO-TIPUBATHA MAPTHEPCTBA OCTaja U3BaH HEHOT JAETIOKPY-
ra. C npyre cTpaHe, y moceOHOM 0JIeJbKY ce 110 IPBH My T y npaBy EY perymuury
U IMTakba U3BPIICHa YTOBOPa 0 KOHIECH]H,!” Koja YKIbY4yjy U MPaBUIIa O H3Me-
HU YIOBOpa TOKOM EUXOBOT Tpajama. [lo ToHomema oBe JJupekTuse, cMaTpalio
ce Ja MpaBHJIa 0 U3BPLICHY YrOBOPa U3Jia3e U3 OKBHpa IPaBUIIa O jaBHUM HaOaB-
Kama M Ha Taj HauuH Cy OWJIa yIiIaBHOM IMpeIyIITeHa Ap)kaBamMa dianniama.’’

COM/2004/0327 final. sararu The Fundamental Principles Drawn from the Court of Justice of the
European Union in the Field of Public Procurement and Concessions.

12 Case C-324/98 (n 14), [60] and [62].

13 Vnop: Albert Sanchez Graells, “The continuing relevance of the general principles of EU
public procurement law after the adoption of the 2014 Concessions Directive”, Eur. Procurement
& Pub. Private Partnership L. Rev. 10, 2015, 130; M. Burnett, (2014), 93; P. Bogdanowicz, 91.

14 TlocToje 1 MUIIJBCHbA JIa ce U 3akacHuo y ToM mporecy. Judith C. Clifton and Daniel
Diaz-Fuentes, ,,The European Union’s Concessions Directive: A Critical Reading®, 144.

15 Huje usnenalyyjyhe na ce Temko gouuio 1o tekcra aare Jupekruse. M. Burnett, (2014), 86.

16y, 8. cr. 1. Tupextuse 2014/23/EV.

17 P. Bogdanowicz, 83.

18 Vriop: R. Caranta, 433.

19 Roxana Vornicu, “The rules on performance of the concession contract under the 2014
Concession Directive and the triangle of rights: a brief dialectic”, Eur. Procurement & Pub. Pri-
vate Partnership L. Rev. 11,2016, 5.

20 CiM4HO je MOCTYIBEHO Y APYTUM MeljyHapOJHUM JOKYMEHTHMA U3 O0JIACTH jaBUX Ha-
6aBku kao mTo cy Cropasym o apkaBHuM HabaBkama CTO unu Mopen 3akona UNICTRAL o
jaBHUM HabaBkama. Yrop: R. Caranta, 448.
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VY mpaBy EVY, y koHTeKCTY H3BOpa IpaBa 3a 00IacT U3MEHE yroBopa O KOH-
necujama, oJl BEJIMKOT 3Ha4aja je 1 npakca Cyna npasae EVY, ¢ Tum 1a je ona camo
JEMMMUYHO 00yXBaTHJIa HeKa MUTamka U3 AaTe 00IacTH ajii Cy OHA M Kao TaKkBa
OuTHO yTuana Ha camy cagpxuny Jupekruse 2014/23/EY. ¥V Tom morneny kpy-
[[MjajiaH 3Ha4aj nMa ciay4aj Pressetext !

Cr0oxeHOCTH TIpaBHE apXUTEKType y npaBy EY o koHuecujama gonpuHoc
naje u Bakehe HAITMOHATHO 3aKOHOIABCTBO 3eMaJba YiaHuma EY, koje cy Tpann-
[[HOHAJIHO UMAJIe PAa3IHYUT IPUCTYI KOHIIECHjama.>?

3. KOHIEIITYAJIHU [TPUCTVYII

[IpaBuna o usmenu yrosopa y npasy EY cy cucrematuzoBana y wiany 43.
Hupexruse 2014/23/EY, koju jeAHU MOKPHBa 00JIACT H3MEHE YTOBOpa O KOHIIE-
cuju. Y Toriieny peryjiucama jJare MaTepuje, MPUCTya ¢e J0CcTa HeyoOudajeHo
jep cBe HaBeJeHE TUPEKTHUBE U3 00JIACTH jaBHUX HA0ABKHM KOPHCTE CKOPO HJICH-
THYHE ofipe0e 3a H3MEHE jaBHUX yroBOpa U yroBopa o Kourecuju.”? Ha taj HaunH
Ce OJICTYITHIIO OJT ICKJIapaTHBHOT LI1Jba J1a CE OBHM JTUPEKTHBAMa J0JaTHO yTBP-
e crienn(pUYHOCTH YTOBOpa O KOHIIECHjH Y OIHOCY Ha jaBHE yrosope.2* C apyre
CTpaHe, jeAMHCTBEHA IpaBHA PETyIallija H3MeHa OBUX YTrOBOpa HECYMUBO he
0jayaTH MpaBHY CUT'YPHOCT y JIATOM CETMEHTY KOMILJIEKCHE 00JIaCTH jaBHUX Ha-
OaBKH.

Nako o0yxBara caMo je/iaH 4iaH OJIHOCHA PEryJIaTUBA j€ I0CTa KOMITJICKCHA
W JIeTaJbHA IITO j€ jelaH OJ] HOBUX eJeMeHaTa KOji IOHOCH JaTa AupeKkTuBa. Ta-
KaB MpHUCTYIl oMoryhasa Jia ce Ha jelIMHCTBEH, CHCTEMCKH HAuYWH MOKpHje aaTa
MaTepuja u u3Mel)y JaTux mpaBuIia yCIocTaBy HyKHA KOXepPEHIIHja.

VY KOHIMIIUpamwy caapKUHE MpaBUia 0 K3MEHaMa yroBOpa O KOHIIECH]H T10-
nas3u ce ox ABe mpemuce. [IpBa je na cy yroBopu o KOHIIECH]H, TI0 IPaBUITY, He-
MOTITYHH YTOBOPH C 003MPOM Ha HBUXOBY IPUPOIY KOja Ce OJHOCH Ha PU3UK,
CJIOKEHOCT apaH)KMaHa M IyTOpOYHOCT, 300T Yera ce yHarpe] He MOTy IpeIBH-
netu cee moryhe Bapujabie.?> C apyre crpaHe, MOCTOjU OTpeda 3a 3alITHTOM
IpaBHE CUTYPHOCTH M OCTAJINX MHTEpeca HMHBOJIBUPAHUX y oBe yrosope. To je

21 C-454/06 Pressetext Nachrichtenagentur GmbH contre Republik Osterreich (Bund), APA-OTS
Originaltext-Service GmbH et APA Austria Presse Agentur registrierte Genossenschaft mit
beschrankter Haftung [2008] ECLI-351.

22'Y MOMEHTY JIOHOIIEHa JIUPeKTHBE, CaMo je je/IaHaecT JApyKaBa WIAHUIA HMAJIO HAIIHOHAT-
HO 3aKOHOABCTBO 0 KoHIecujama. Yrop: Rainier d’Haussonville, “Towards a New Concessions
Regime in the EU: About the Merits and Shortcomings of the Concessions’ Directive”, US-China
L. Rev. 11,2014, 1551.

23 Vnop: R. Vornicu, 2.

24 O motpebu cruupuIHOT peryincama yropopa o konuecuju: R. d’Haussonville, 1552.

25 R. d’Haussonville, 1554.
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MPaKTUIHO 3HAYMIIO Ja je ToTpeOHO 1a ce y onpelenoj mepu Mopajy omoryhutu
M3MEHE OBUX YTOBOPa, aJIU MOJI KOHTPOJIMCAHUM, YHAIIPE]] JaTUM yclioBuMa. Takas
MIPHUCTYTI OU C€ MOTa0 MPEACTABUTH Kao MPHUCTYII ,,(pIeKCHOUIHE CUTypHOCTH .2
[Nonaszehwu ox narux npemuca, y Jupextusu 2014/23/EY je caapkuHCKH fe-
¢uHucaH KoHIIENT TpaBa EY y oBoj o0mactu. OH ce 3acHUBA HA: OIIITEM ITPABH-
JTy, JINCTH JI03BOJHEHUX U3MEHA U YCIOBUMA IO/l KOjUMa CE M3MEHA MOXKE CMaTpa-
TH 3Ha49ajHOM.?” YKOJIHMKO MOCMATpaMo CYIITHHCKHU, MOXe ce pelin 1a ce KOHIIeTT
npaBa EY dakTuyku 3acHUBa Ha MOJENIN CBUX MMOTEHIMjAJTHUX W3MEHA Ha JIBE
OTITIITE KaTEropHje: eKCIUTUIIUTHO T03BOJhCHE N3MEHE M M3MEHE KOje 3aXTeBajy
HOBY IIPOLIEAYPY J0JIeNIe KOHIIECH]a.”® Y 0BOM ITPaBHOM KOHTEKCTY, JINCTE J03BO-
JbCHUX M3MEHA Cy 3aTBOPEHE M OHE Kao TakBe (aKTUIKH UMajy cTaTyc n3y3eha
O/l OTIITET IIPaBHJIA J]a CBaKa U3MEHA YTOBOPa O KOHIIECH]U KOja HHje U3PUUIUTO
JI03BOJHEHA MOXKE CAMO JIOBECTH JIO HOBOT MOCTYIIKA JI0Jeie KOHIIeCH]e.

4. CETMEHTU ITPABHE PEI'YJIALIMJE

4.1. OnuTe NpaBuJIO

VY npary EVY y norneay yroBopa o KOHIICCHjU BaKH OIIIITE TIPABUIIO Ja je
00aBe3HO MOKPETake HOBOT MOCTYIIKA JIOJIE)Ie KOHIIECHjE Y CBUM Clly4ajeBHMa
OBHUX U3MEHA, OCHM 3a CIy4ajeBe Koje Cy IIOCCOHMM IpaBUIINMa, 0€3YCIOBHO MUJITH
YCJIOBHO, 103B0JbeHe.>’ Ha 0Baj HaYKMH, TeHEPATHOM KJIAy3yJIOM Ce TOKPUBAjy CBE
JpyTe MoceOHO HECTIOMEHY T U3MEHE YroBopa o KoHmecHju. Mehytum, kopurrhe-
€ OBE MPaBHE TEXHUKE HE MOPa HYKHO Jla UMILIUIMPA Ja 0Baj IPUCTYI CAMHUM
THM TIOCTAaj€ aCIoIyTHO JOMUHAHTaH y ipaBy EVY. [locebHo, ako ce y3Me y 003up
JIUCTA JI03BOJHCHUX U3MEHA U (b UXOBO XUIMIOTETHYKO T10JbE TTPUMEHE.

4.2. JIncta 103B0JbEHUX H3MEHA

VY norneny mpucTyna u3MeHaMa yroBopa o KOHIIeCHju Moryhe je aa ce oH
3aCHMBA M Ha MOJIa3HOM CTaBy Ja CE J03BOJbaBajy M3MEHE yTOBOpPA O KOHIIECH]U
0e3 HOBOT IMOCTYIIKa J0/elie KOHIIECH]€e, aJli MO TaYHO yTBpH)EHUM yCIOBUMA.
[onasnu mpuHIKII je Taj Aa N3MeHe Tpebajy OuTr Moryhe y oHOj MepH y K0joj Cy
Te TPOMEHE Yy CKJIanay ¢ oapeherum ycmouma.’? OBaj mpUCTYI, KOjH MOXKEMO

26 Vnop: R. d’Haussonville, 1554.

27 Rafael Dominguez Olivera, “Modification of Public Contracts Transposition and Inter-
pretation of the new EU Directives”, European Procurement & Public Private Partnership Law
Review 10.1, 2015, 38.

28 Simona Gherghina, “New Rules, Old Stories: Modification of Public Contracts: 1st Part.”
Rom. Pub.-Priv. Partnership L. Rev. 15, 2016, 57.

2 Y. 43. cr. 5. Tupexruse 2014/23/EV.

30 TTap. 75 Tpeambyne dupektuse 2014/23/EVY.
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Ha3BaTH MPUCTYT YCIOBHUX WJIM OIPaHUYCHHX M3MEHA YyTOBOpa O KOHIIECH]jH,
ersuctupa y npaBy EY y Bpiio koMILieCHOM 00JIMKY jep 00yXBaTa IHIKPOKY CKay
MoryhuocTtu. OHe he 6uTn mpenMeT aHanu3e y eIy panaa KOju CICIH.

4.2.1. Hzmene iipegeuhene y ip8oOUILIHO] qOKYMEHIUAYUJU O KOHYeCUju

VY npaBy EY n3mene yroBopa o KOHIIECH)H C€ MOT'Y MEHaTH 0e3 HOBOT I10-
CTYTIKa JIOfIeNie KOHIIeCHje y cilydajy Ja cy Te U3MeHe IpeABrl)eHe y MpBOOUTHO]
JOKYMEHTAIMj! O KOHLECHJH yTEeM jaCHHX, MPEIU3HUX M HEIBOCMHCICHUX
PEBHU3MjCKUX KJay3yJia, KOjeé MOT'y YKJbYUHBATH KJay3yJie O U3MEHHU [IeHE, NN
nytem onuuja.’! To je HOpMAaTHBHM W3pa3 HAYENHOT MojasuiiTa npasa EY na
y4ecHUIM Tpebajy mMaTh MOryhHOCT M3MeHa KOHIIecHje y OOIHKY PEBU3HjCKUX
WM OIILIMjCKHX KJIay3yJia ajli TaKBe Kiiay3yJie He 3Ha4e J1a UM Tpeda omoryhutu
HEOTrPaHUYEHO JIUCKPEI[MOHO MIPaBo.3?

MoryhHoct kopuihema kiay3yie 0 peBU3HjH YTOBOpa O KOHLIECH]H J1a TIPe/I-
BUJIM CBOj€ U3MEHE je pobiiemarn3oBaH y npeamety Succhi di Frutta SpA.33 Ha
OCHOBY JaTHX pa3MaTpama, IPH3HAT je 0Baj OCHOB JJO3BOJFEHUX M3MEHA YTOBOpa
0 KOHIIECH]H, Y3 OIIPABAaHO YKa3UBakE Ha EeroBOj CrielIM()UIHO] KOHTPAIUKTOP-
Hoctr.>* [Tonasu ce of1 cTaBa Jia je y 1aTOM Clydajy M3MeHa U3BpIICHA Y CKIIaIy ca
YTOBOPOM O KOHIIECHJU M CTOTa CE OHA HE MOXKE CMaTPaTH U3MEHOM KOja IMpOou3-
WJIa31 U3 HOBE BOJbE YTOBOPHHUX CTPaHa MIJIK HOBHM YTOBOPOM O KOHIIECHjH.>

VY npagy EY, nojam ,,JokyMeHTaI1ja 0 KOHIIECHjU ™ j& IUPOKO 3aCHOBAH U
MoJIpa3yMeBa OMIJIO KOjH JIOKYMEHT KOjH je cacTaBJbeH MIIM Ha KOjU Hapy4HIIaIl
ynyhyje, a y kojeM ce onucyjy win ofpelyjy eieMeHTH KOHIIECHje UK TIOCTYII-
Ka, YKJby4yjyhu o0aBemTeme 0 KOHIIECH|H, TEXHUYKE U (PyHKIIMOHAITHE 3aXTEBE,
Mpe/IoKeHe YCIIoBE KOHIlecHje, popMaTe JOKyMeHaTa Koje MOAHOCE TAKMUYapH
WM TIOHYTMOIH, HH(POPMAIHje O ONIITHM NIPUMEHBHBHM 00aBe3ama, Te CBY J0-
JaTHY JOKyMeHTAIujy.>

3axTeB J1a peBU3HjCcKa YTOBOPHA MpaBuia Oyny npeasul)eHa y mpBOOUTHO]
JOKYMEHTaIIMj! 0 KOHIlecHju oMoryhasa Jia CBH MOTCHIIMjaTHH ¥ CTBApHU MIOHY-
haum mory na nporeHe wene epexre. OBa JIMHMja PE30HOBAKA I'PATH AUPEKTHY
Be3y uaMel)y kiay3yse o peBU3MjH U IPUHUIUIIA TPAHCTIAPEHTHOCTH, HEJTUCKPH-
MHHAIIMje ¥ jeJIHAKOT TPETMaHa y MOCYTYIIKY jJojerne KoHuecuja.’” Ha taj HaunH
ce chepa BUXOBE IPUMEHE IHUPH U Ha a3y U3BPIICHA YTOBOPa O KOHIIECH]H.

31 Tap. 78. Ilpeambyne Jupextuse 2014/23/EY.

32 ibid.

3 Case C-496/99 Succhi di Frutta SpA [2004] ECR 1-3801.

34 Vnop: R. D. Olivera, 39.

35 Sue Arrowsmith, The Law of Public and Utilities Procurement: Regulation in the EU and
UK, 2014, 578.

364y, 5. cr. 1. tau. 12. Iupextuse 2014/23/EY.

37'S. Gherghina, (2016a), 60.; R. D. Olivera, 39.
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Tpeba HanoMeHyTH Aa HaBeneHa (opMyanmja aTor mpasmia JupexTuse,
OIpaBJIaHO TIPaBU IUCTUHKIU]Y u3Mel)y Kiiay3yia o peBH3HjH, KOje MOTY YKJIbY-
YHUBATH KJay3yJie 0 U3MEHH IIeHe, KOje NCKIJBYIUBO NMajy 00jeKTUBHY CaIpKUHY
U OMIIHKje, KOja Iope 00jeKTUBHOT eJIEMEHTa, CIIEU(PHUYHOT 3a KJIay3yJly O PeBH-
3WjH Cap>KH U CyOjeKTUBHHU €JIEMEHT, KOju oMoryhaBa 3anHTEPECOBAaHO] CTPAHU
Jla aKTHBHPA MEXaHU3aM W3MEHE YyroBOpa O KOHIIECH]U MK He,>® yKOIUKO joj je
TO y uHTEpecy.>?

Y KOHTEKCTY JIaTOr 3aXTeBa O yTOBOPHO]j 3aCHOBAHOCTHU U3MEHA O KOHIICCH]H,
KBaJINTET M3pajie Kiay3ylla O PEBU3HjHU je KJbydaH 3a merose edekre.*’ Ctora ce
JIOJIATHO TIOCTaBJba YCIIOB JIa TAKBE KJIay3yJie MOPajy HABECTH OICET U IPUPOTY
MOTYhHX M3MEHa WJTH OIIIIHja, Ka0 U YCIIOBE O] KOjIM C€ MOTY KOpHCTHTH. CXOI-
HO TOME, KJay3yJie 0 peBu3uju Hehe OuTu Baxkehe ako cy cacTaBJ/beHE Ha OMIITH
HauWH. YTOBOPHE CTpaHe HE MOTY caMo HaBecTH Aa he y ogpelernm cydajeBuma
caMo MPEroBaparu 0 U3MeHama, jep Ou TO JUPEKTHO YTUIAI0 HA IPUMEHY ITPUH-
uIa jeqHakor TpetMana. ! Melhyytum, ¢ 003upoM Ha GeHeHUTe Koje TIPyKajy OBe
PEBU3HjCKE KJIay3yJie, CBAKH MPETXOAHH TPY Y JaTOM IOTJIENy Ce MCIutaTh.*
[TocTojame OBUX PEeBU3HjCKUX Kiay3yJsa MOCEOHO HedOpPMAaTHO jada IMO3HUITH]Y
KOHIIECHOHApa, jep he ce Hapy4uiall TemKo O yIPEeTH KeJbU KOHIIECHOHApa 3a
M3MEeHaMa yroBopa, ako ¢y oHe Beh kao TakBe QuKkcupaHe y MPBOOUTHO] TOKY-
MEHTAI1ju O KOHIecHju.»

[MpeamOynom JlupekTrBe ce TPUMEPHYHO HABOM Jla PEBU3H]CKE KIay3yJie
MOT'Y MIPEABUICTY UHCKCAIIN]Y [ICHA WJIH OCUTYPaTH I3, Ha TIPUMEp KOMYHHKAIIU]-
CKa olrpeMa Koja ce UCTIOpydyje TOKOM onpeheHor pa3nodssa Oyne oarosapajyha u
y CIly4ajy u3MeHe KOMYHUKAIUJCKUX MPOTOKOJIA WK IPYTUX TEXHOJOIIKUX H3Me-
Ha. Takohe Ou Tpebao OuTH Moryhe mpeABUACTH y OKBUPY JOBOJHHO jaCHUX KJIa-
y3yJia npuiarolaBambe KOHIIECH]e TEXHUYKUM MOTeIIKohaMa Koje cy ce TIojaBHie
TOKOM H3Bol)era MK ofpKaBama. VICTo Tako, KOHIIECHje OW MOTJIe YKJBYIUBaTH
Y CTaHIAPIHO OAPKABAKE, KA0 U MPEIBUICTHU JICIATHOCTH BAHPETHOT OJIPIKaBaha
Koje 6u Moryie OuTH moTpedHe 3a 00e30el)eme KOHTHHYNUTETA jaBHUX YCIyTa.

C npyre cTpaHe, bUMa Ce HE MOTY MPEABUACTH U3MEHE UJIH OIIIH]e Koje Ou
W3MEHUIIE YKYITHY IpHpoay KoHIecHje. OBaj KOHIIETIT ,,yKYITHA TPHPOIa KOHIIE-
cuje’ je omIiITer KapakTepa U 3aXTeBa OJimke npenusupame. CmaTpa ce Ja OH
Tpeba a ce naeHTU(GUKYje TUCTOM eJleMeHaTa, Makbe UIH BUIIE (hOPMYITHCAHUX

38 R. D. Olivera, 40.

¥ [IpesHOCT H3MEHE YroBOpa O KOHIIECH]U j€ HECTIOPHA, YaK U KaJia Ce TEOPCUjKH YMHH J1a
HOBA JI0/Ie)I MOKe OMTH palMoHaaH CyICcTUT n3Mene yrosopa. Ymop: R. D. Olivera, 36.

40 K. Feng, et al., 116.

41 Kristian Hartlev and Morten Wahl Liljenbol, “Changes to existing contracts under the EU
public procurement rules and the drafting of review clauses to avoid the need for a new tender.”
Public Procurement Law Review 22.2, 2013, 51-73, 58.

42 R. D. Olivera, 40.

43 ibid.
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Ha OIIITH HAYWH Kao IITO Cy: TTIAaBHU I[UJbEBU KOJUMA j€ TEXKHO ayTOPUTET 3a
yroBapamme IPUJINKOM WHUIIHjAITHE JI0ZIeJIe, OCHOBHU MPEJAMET YTOBOpa U OCHOB-
Ha YTOBOpPHA IIpaBa u 00aBe3e, YKJbYUyjyhu IIaBHe 3aXTeBE BE3aHE 32 KBAIUTET
u nepdopmance.**

I'enepanHo riefaHo, pejIaTHBHO NIMPOKa MOTYHHOCT M3MEHa yroBopa Io
HaBEJICHOM OCHOBY, OTBapa MOT'yYhHOCT Jia oHO OyJie kKopuIitheHo u 3a n30eraBame
MPUMEHE JPYTUX CTPOXKHUJUX MIPABUIIA O U3MEHAMa YTroBOpa, IIOCeOHO KOJT 3aMeHE
KoHIIecHoHapa. OTmpaBaaHo ce oLemyje 1a oBako GopMmynucaHe oapeade Mory
JIOBECTH JI0 3aMEHE KOHIIECHOHAPa, a Jia TPU TOME He MOpajy Jia Ce UCITYHE CTPO-
JKUJU 3aXTEBU KOjU CIIEIIU(PUIHO PEryJIUINY JaTO MUTAKkE, Kao IITO je 3aXTEB Ja
HOBH KOHIIECHOHAP MOpa JIa UCITYHH OPUTHHAIIHE KPUTEPUjyME 32 JIOJIENTy KOHIIe-
CHje WJIM 3aXTEB Jla TAKBa MPOMEHA HE MOXE UMATH 3a IHJb 3200UIaXKeHe Mpa-
Buia Jlupextuse.¥

4.2.2. Hogaiinu pagosu uau ycuyle

VY npaBy EY, usmene yroopa o koHuecuju cy moryhe 6e3 HOBOT OCTYIIKa
JIo/ielie KOHIECH]e | 32 J0JaTHE PaJ0Be HITU yCIIyTe MPBOI' KOHIIECHOHAPA, KOJH CY
ce TI0Ka3aju MOTPeOHUM U KOjU HUCY OWITM YKJbYUEHH Y IIPBOOUTHY KOHIIECH]Y.
[Tpu ToM je HeonXo/laH YCIIOB Ja ce IpOMeHa KOHIIECHOHapa He MOXKe H3BPLIUTH
U3 eKOHOMCKUX M TEXHHUYKHX Pa3Jiora, Kao LITO Cy 3aXTEBH 3a 3aMEHJbMBOIINY
u nHTeponepaduHomhy ¢ moctojehoM ompemMom, yeiryrama Wi IOCTpojemhuMa
KOju ce Ha0aBJhajy Y OKBUPY IMPBOOUTHE KOHIIECH]E UK OU MPOYy3pOKOBaJIa 3Ha-
YajHe noTenkohe Wiin 1yTuiMpame Tpolrkosa. HaBeneHn ycioBu noapasymeBajy
CUTYLH]jy TJie je TOTpeOHO o MPBOOUTHOT KOHIIECHOHApa HAOABUTH JIO/IaTHE
yciyre WIH pajoBe, KOju HUCY OWIIM YKJbYYEHHU y TPBOOUTHH YTOBOP, Al CY
HOCTAJIM CTPUKTHO HEOIIXOHHU 33 BEeroBO UCITyHbebe.*® MelyTim, 6uito koje mo-
Behame BpeHoCTH He Moxke ipemaiiuBatu 50% BpeIHOCTH IPBOOKTHE KOHIIECH]E.
AKO je yYHI-EeHO HEKOJIMKO y3aCTOITHUX U3MEHa, TO Ce OIPaHHUCHE IIPHUMEIbY]je
Ha BPEHOCT CBAaKe U3MEHE, IIITO je A0cTa criopHo.*” TakBe y3acTOIHE U3MEHE HE
CMejy UMaTH 32 IIHJb 3a00uIaxeme JJupexTuse.

Moske ce AaTH nap JOTHYKH N3BE/ICHHX 3ala)Kama y Be3U ca OBUM CIIydajeM
U3MeHe yroBopa o KoHIecuji.*® IIpBo 3anaxkame ce THYEC YHECHHLIE /1a je Y OBOM
CJ1y4ajy 103BOJbEHA CAaMO U3MEHA yroBOPa O KOHIIECH]H KOja Ce OJIHOCH Ha IOBe-

44 S, Arrowsmith, 588, 589.

4 Semple, Abby and M. Andrecka, “Classification, Conflicts of Interest and Change of
Contractor”, European Procurement & Public Private Partnership Law Review 10.3, 2015, 185.

46 S. Gherghina, “The new as an old story: the modification of the public procurement con-
tract (I1).” Rom. Pub.-Priv. Partnership L. Rev. 16, 2016, 36.

47R. D. Olivera, 41.

48 S. Gherghina, (2016b), 37.
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hame obaBe3a KOHIIECHOHApa, Ha HAYMH Ja MOAPa3yMeBajy U JoAaTHE paloBe U
yCIlyre KOjH HUCY YKJBYYCHH Y MOUETHU MPEAMET yroBopa. Jpyro, JOrudHo je
MPETIIOCTABUTH JIa OBO MPABHIIO MOKPUBA CAMO CHTYaIMje KaJia Cy JIOJAAaTHH pa-
JIOBU WJIH YCIIYT€ MOCTAIA HEOIIXOAHH C 003MPOM Ha OKOITHOCTH KOje HapydmJial
HUje TIPENBUICO U KOje HUje y3€0 Y 003up U3 OMII0 KOjUX pasiiora, MpUIHKOM Opra-
HU30Bama MOCTYIKAa HHUIMjaJTHE J0/IesIe KOHIIeCH]je, C 003MPOM Ha YHHCHUILY
Jla Cy HETPE/IBHIMBE OKOTHOCTH PEeryJHcaHe JpyTruM mpaBuiinma JlupekTuse.

4.2.3. Heiipegsuhene okoanociuu

C 003upoM J1a Cy KOHIIECH]e, TT0 IPABIITY TyTOPOYHH apaH)KMaHU, TOTpedaH
je onpehenu crenen GIekCHOMITHOCTH KaKO OM Ce KOHIIeCH]a MTPUIIAro/uia OKOJI-
HocTuMa Oe3 cripoBohera HoBor noctynka jgozaesne. Crora je y npaBy EY npensu-
heHo na cy u3MeHe yroBopa o KoHIlecHju Moryhe u kaja je 70 norpede 3a u3MEHOM
JIOIILITO 300T OKOJIHOCTH KOj€ NMaKJbMBH jJABHU Hapy4HJIAIl HHj€ MOTao PeIBU/Ie-
TH. ¥3 JI0AaTHE YCIIOBE KOjH Cy OBJIE KOMILIEKCHO M KYMYJIATHBHO ITOCTABJbEHH,
IITO je ONPaBIaHO, C 003MPOM Ha NOTEHIMjaTHY MIUPOKY JIUCTY OBHX OKOJTHOCTH
Y BbUXOB HETIPE/IBU/IUB YTHUIIA] HAa U3BPIICHE KoHIlecuje. OHM 00yXBaTajy U YCIIOB
Jla 1aTe U3MEeHe He CMejy IOBECTH JI0 TPOMEHE IIPUPO/Ie YTOBOPa, HUTH JIO TIOBE-
hara BpeIHOCTH KOHIIeCH]e 3a BuIie o1 50% 01 MoYeTHE BPEAHOCTH KOHIecH]e.
AKO je yYHIBEeHO HEKOJIMKO Y3aCTOITHHX M3MEHa, TAKBO OIPaHHYCH:E Ce IIpUMe-
Iyje Ha BPEHOCT CBaKe U3MEHE, Y3 OIIITE OIPaHUYCHE 13 TAKBE Y3aCTOITHE U3~
MEHe He cMejy J1a 3a INJb UMajy 3a00MIakee npuMeHe J{upekTuse, Kao MmTo cy
3aMeHa pajioBa Koje je TOTpeOHO U3BPIIUTH HIIM YCIIyTra Koje je OTpeOHO OMOo-
ryhuty uiam OUTHOM TPOMEHOM BPCTE KOHIIECH]E, jep C€ y TAKBUM CIIydajeBHMa
MOJKe TIPETIIOCTaBUTH MOryhu yTHIlaj Ha pesyiarare.>”

EdexTrBan npaBHH pe)XUM M3MEHA YroBOpa O KOHIIECH]H 300T HEeTIpeIBH-
heHUX OKOJIHOCTH 3aXTEBa U BbUXOBO MPEIU3HU]E U IIITO MOTIIYHHUJE pa3jallhbebhe.
To Huje mako moctuhu jep cam mojam HHje cUcTeMaTcKu neduHucad. Mehytum,
HEKe MHTEHIIM]e y TOM Torieay cy aare y nap. 109 npeamOyie nare Jlupexktuse.
VY TOM OKBHpY c€ MOXe TBPIUTH JIa Cy OBE OKOJIHOCTH ,,CIIOJbHE CHTYyalnuje", He-
3aBHCHE 0] BOJbE YTOBOPHHX CTpaHa. [ laBHA KapaKTePUCTHKA OBUX OKOJTHOCTH
je ’UX0Ba HEMPEABUAMBOCT, y CMHUCITY J1a Hapy4YHJIall KOjH je MaskKJbHBO IOCTYIIA0,
HHje MOTao Jia UX MPEIBUIN, YIIPKOC 030MIbHO] IPUITPEMH 3a IPBOOUTHY J0eTy>!
y3umajyhu y 003up cBa IOCTyITHA CpeICTBa, TpUpoay 1 obenexja onpehenor mpo-
jeKTa, kao u notrpedy ocurypama ojrosapajyher ogHoca usmelyy cpejcrasa mo-
TPOLICHHUX Ha MPUIIPEMY IO/ U BOMe IpeaBrl)eHe BpeTHOCTH.

Y, 43. cr. 1. rau. 3. Tupextuse 2014/23/EV.
30 TTap. 76. Ilpeambyne Jupextuse 2014/23/EV.
S1'S. Gherghina, (2016b), 40.

245, 43. c1. 1. Tau. 3. Qupextuse 2014/23/EY.
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W3 HaBeZieHOT TIPaBHOT OKBHpA 0 M3MeHaMa KOHIIECHja 300T HelTpenBrheHuX
okosiHOCcTH Moryhe je n3Byhu Buile 3aKJbydKa.

IIpBo, oBako yTBpleH OCHOB 3a U3MEHE YyTOBOPa O KOHIIECH)H j& TITHPOKO
MOCTaBJbEH M HE UCKJbYUyje MPeIMETHO OUJIIO KOjy BPCTY M3MEHa YTroBOpa O KOH-
[ECH]H,>? Y3 UCIYbErhe TOJaTHUX YCIIoBa.

Hpyro, xopumheHu cTanaapn ,,1aXJbUBOT Hapy4ruoua” je CTPyKTypUpaH y
npuarndHO (aekcHOmIHOM 00HKyY.>* MaKko ¢y KpUTEPHjyMH KOjU Ae(DUHUIITY OBaj
CTaHAap/ reHepasiHo oAroBapajyhu, HaBeneHH cTaHaapi 300T CBOje OMIITOCTH
Hehe GMTH JTaKO CIIPOBOMMB Y MpakcH,> u Hehe moguhu cTeneH U3BECHOCTH Y
J1aT0j MaTepuju.>® Y TOM KOHTEKCTY HHje Oe3HauajHa H YH-CHHIA 1A j€ TEIIKO OYe-
KHUBATH O] HAPY4HOIIa 1a Oy/1y BOJBHH J1a IPU3HA]Y CONCTBEHY HEMa)KJbUBOCT.>’

Tpehe, dupextusa ce He pedepuliie Ha HeraTUBHE e(eKTe HABEACHUX OKOJI-
HOCTH. MeljyTHM, BbUXOBO MPUCYCTBO CE€ MIPETIIOCTaBIba MaKap KOJ jelHe Yyro-
BOpHE CTpaHe, jep je ToO OMTHA JOrMYKa KapuKa y MpakKTHYHO] IPUMEHH aTOT
OCHOBA 33 U3MEHY YIOBOpa O KOHIIECH]H.

4.2.4. U3mena xonyecuonapa

VY ckilagy ca MpUHIMIMMA KOHTHHEHTAJHOT MIPABHOT KPyTa, IIOCTOjAmbe U
creun(pUIHOCTH MOCTYIIKA JI0Jelie YTOBOpa O KOHIIECH]HU je JIOBOJBHO jaK apry-
MEHT J1a ra KBaIu(pHKyjeMo Kao yroBop intuitu personae.’® Y TakBHM OKOJIHO-
CTUMa M3MeHa KOHIlecHHapa He 01 HaderHo OuJia mpaBHo Moryha. Uy mpasy EVY,
IPUMEHOM KOHIIETITa 3HaYajHUX M3MEHa Ha JIaTy CUTYalujy, TakBa H3MeHa Ou
takohe Onna hakTHUKH eKBUBAJICHTHA MMOTIIHCHBAaby HOBOT YTOBOpa U CTOTa OU
3axTeBaja HOBH MOCTYIAK JO/ie)ie KOHIIECHja.

MelhyTum, y onpehennM cutyannjama Ta u3MeHa O UTIaK Ouiia orpaBiaHa.
W npaso EVY, nupextHo npey3umajyhu craBose npakce Cyna npasae EY y npen-
MmeTy Pressetext, yrBphyje To kao n3yzeTHy MOryhHOCT KOja ce OIHOCH Ha TauHO
yTBpheHe cuTyamnuje: mocTojame HeTBOCMHUCIICHE YTOBOPHE KJIay3yJie O PEBH3HjH,
HacnehrBarmy MPBOOMTHOT KOHIIECHOHAPA HAKOH PECTPYKTYypHpama npeayseha uimm
KaJ1a Hapy4uIial mpey3me odaBese II1aBHOT KOHIIECHOHApa peMa CBOjUM OIyTo-
BapayMMa, aKko je TakBa MoryhHocT npenBuljeHa y Hal[MOHaTHOM 3aKOHO/IaBCTBY.>

[TpBu ciyuaj Mmoryhe nmpomeHe KOHIIECHOHAPa KOjU C€ OJHOCH Ha IT0CTOjarbe
HE/IBOCMHUCIICHE YTOBOPHE KJIay3yJle O peBU3HjH CE 3aCHNBA Ha Beh aHanu3upaHum

33 S. Gherghina, (2016b), 40.

54R. D. Olivera, 42.

55 S. Gherghina, (2016b), 43.

56 R. D. Olivera, 42.

5STR. D. Olivera, 37.

38 S. Gherghina, (2016b), 42.

Y. 43. ¢t 1. Tau. 4. lupexkruse 2014/23/EVY.
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MpaBWJIaMa M OBJE HE MOCTOjU MOoTpeda 3a JogaTHOM eiradoparujoM. Melhytum
OHa MOCTOjH KOJ| MpeocTaja ABa ciayuaja.

Hdpyru ciy4aj ce 0OHOCH Ha OIIITe WM JeIUMHYHO HaciehuBame mpBo-
OMTHOT KOHIIECHOHApa HAKOH PECTPYKTypHpama npeayseha, yksyuyjyhu mpe-
y3UMambe, Clajame, KyOBUHY HJIH HHCOJIBEHTHOCT.®"

Kako je kopropaTuBHO pecTpyKTypUpame HOpMalaH HaulH MPUBPEIHUX
cy0jekara 3a IoCTH3amhe CBOjUX KOMEPIHjaTHUX IIHJHEBA, OH je IMUPOKO MpruxBaheH
Kao MPUXBATJBUB OCHOB 3a H3MEHE yroBopa 0 KoHiecuju,®! anu y3 oxrosapajyhe
ycroBe. Tako ce 1oaTHO 3aXTeBa 1a IPyTrH Cy0jeKT pecTpyKTyHpamka HCITY haBa
MIPBOOKUTHO YTBpleHE KpUTEPHjyMe 3a KBAIMTATUBHU U300p, J1a TO IOIpa3syMeBa
JpyTe 3HauajHe U3MEHE YroBOpa, Kao U Jia HeMa 3a [[1UJb 3a00H1aXkKehe MPUMEHE
oBe JlupextuBe. UHIMKATUBHO je Jla HABEJICHH YCJIOBH 32 U3MEHE YTOBOPa O KOH-
[IECHjH HE YKIBYUY]Y TOIaTHE MEpe MPEIOCTPOKHOCTH, KA0 IIITO j& OITIITH 3aXTECB
Jla U3MEHE HEe CMEjy MPOMEHUTH YKYITHY MPUPONY KOHIIECH]E, IIITO FOBOPHU Jia
TaKO KOHI[MITUPaHe H3MECHE KOHIIECHOHAPA HE MOT'Y HMAaTH TakaB edekar.®

HaBeseHu onaTHU 3aXTEBU 32 U3MEHE YTOBOPA O KOHIIECH]jU 3BOT PECTPYKTY-
pupama UMajy 3a IUJb Ja MPeu3Huje pasrpaHude Moryhe cuTyanuje y mpakcu
Y HbUXOBE TIOCJIE/INIIE, TPIMEHOM Hauella jeJHAKOT MOCTyIamka U TpaHCIapeHT-
HOoCcTH. To IpakTUYIHO 3HAYM Ja TH YCIOBH Tpebajy Ja oHemoryhe na monyhad
KOJH je MPOy3pOKOBA0 pacKu 1 300T HeIOCTATaKa Y U3BPIIIABALY YTOBOPA, IO OBOM
OCHOBY, Oy/JIe 3aMCH-CH JIPYTUM IIPUBPEIHUM CY0jeKTOM O3 ITOHOBHOT MOCTYIKA
nmonene koumecrja. C apyre cTpaHe, oHa Ou Tpebaa 1a OMOTyhH-yCTIEIITHOM T10-
Hyhady, Koju U3BpIIIaBa KOHIIECH]Y, TOCEOHO aKo je KOHIIECHja JI0/Ie/beHa TPYITH
NPUBPEAHMX cyOjekaTa, 1a npenysymy oapeheHe CTpyKTypHE IMpOMEHE TOKOM
W3BpIaBama KOHIIECH]e, ONMYT HCKJbYYMBO HHTEPHUX PEOpPraHU3alluja, mpeysu-
Marba, Crajama U KyMOBUHE WU HHCOIBEHTHOCTH. TakBe CTPYKTYypHE MPOMEHE
He Om Tpebajie ayTOMaTcKH MoJpa3yMeBaTH NOTpedy 3a cpoBo)emeM HOBUX
MOCTyTIaKa Joflesie 3a KOHIECH]j€e KOje Taj MoHyhau mu3spirasa.®

Jpyru ciay4aj ce OMHOCH Ha CUTYyAIlUjy Kaja jaBHU Hapyduiall mpey3me
o0aBe3e TJIaBHOT KOHIIECHOHApa MpeMa CBOjUM MOAyroBapadnuma. Y MpakcH, OH
MMa olpaBIamke KaJ ce 300T 3alITUTE jaBHOT HHTEepeca oMoryhasa ga Hapyduang
npey3Mme Ty 00aBe3y Ja OM ce HACTABUJIO ca peanu3anujoM KoHiecuje. OBakBe
notpede MOy HacTaTH M KO JYTOPOUYHUX YroBOpa O KOHILIECH)H, Kaaa (GHHAHCH-
jepu nMajy BEJIUKH HHTEpeC 3a 00e30eheme KOHTHHYHUTETa U3BPIIEHa yToBOpa
0 KOHIIECH]H, T1a C€ OHJIa TPOCMEPHHM CIIopa3zyMoM 00e30el)yjy yciaoBu 3a u3MeHy

%0 ECJ, 19 June 2008, Pressetext, (C-454/06), par. 51 u 52. JIpyraunja TpeTMaH ©Ma Ipojia-
ja aKnuja, OCMM aKo TO HeMa 3a [IUJb 3a00MIaKemhe paBuiia JupexTuse.

61 R. D. Olivera, 43.

©2S. Gherghina, (2016b), 44.

9 Tlap. 77. Ilpeambyne Qupextuse 2014/23/EY.
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KoHIlecnoHapa.®* MelhyTum, ona omoryhaBa 3aMeHy KOHIIECHOHAPA CaMO IO
BpJIO cienn(UIHUM YCIOBOM, a TO je Ja je TakBa MoryhHocT Oyzae npensuleHa
y HaIlHOHAJTHOM 3aKOHOZIABCTBY, MpeNymTajyhul 1a ce o OBOM ITUTAmy HCIIOJbE
HaI[MOHAJHE 0CO0eHOCTH.%

4.2.5. U3mene koje nucy 3nauajne

VY npaBy EY kao nocebHa kareropuja u3mMeHa yroBopa o0 KOHIECUJHU Cy Tpej-
Bul)eHe U3MeHe Koje HHUCY 3Ha4ajHe. Tako je yTBpheHo /1a je yroBop 0 KOHIECH|H
Moryhe MemaTi 6e3 HOBOT IOCTYIIKA J0JIeie KOHIIECH]e U Y CITy4ajy KaJl U3MEHe
HE HCIyaBajy ycioBe ja Oyay TpeTHpaHe Kao 3HadajHe, y CKIIaly ca MpaBUIIH-
ma nare Jlupextuse.®® OBako hopMmyJrcana renepaita oxpenda ykasyje Ha He-
raTuBHy ozpeheHOCT yclioBa 3a leHy NIPUMEHY 110 OCHOBY ITPHMEHE KOHIIETITa
3Ha4yajHuX u3MeHa. OBJie je 10BOJbHO pehiu 1a OH TeHepasHO MmoapazyMeBa Ja
M3MEHE KOje Ce MaTepHjaTHO Pa3JIMKYjy oIl IpBoOUTHOT yroBopa de facto 3Have
JI0ZIe]Ty HOBOT yTroBOpa O KOHIeCHju.®” VKyIHa CIIMKa OBOT OCHOBA 32 U3MEHE
naror yropopa he OMTH KOMIIETHA HAKOH pa3MaTpama 3Ha4ajHUX M3MEHa yTro-
BOpa O KOHIICCH]H, Y JICJTy pajia KOj! CIICIH.

4.2.6. He3naiune usmene epegnociiu yiosopda

Y mpaBy EY, yroop o koHmecuju je Moryhe m3MeHuTu 0e3 morpede 3a Ho-
BUM IIOCTYIIKOM JI0JIeJIe KOHLIECHje U TO KaJ c€ paau O He3HATHUM H3MeHama
BPEIHOCTH yTOBOPA O KOHIIecHju. To MmogpasyMeBa Ja je BpeHOCT H3MEHE Marha
Of1 OIILITET IIpara BpeHOCTH KOHIECH]E Ha KOje ce IpuMemsyje JJupexTisa u Mama
o 10% BpenHoCTH IpBOOHTHE KOHIIECH]E.®

VY cnydajy KyMyJaTUBHOT UCITYH-EHha OBHUX IPAroBa, BAYKW HA4YCTHU CTaB Jia
cy OHe yBek Moryhe 6e3 moTpebe cripoBol)era HOBOT IMTOCTYIIKA OJIEIe KOHIIE-
cuje’’ mpu yemy He mocToju noTpeda 3a OKII0 KAKBOM IPOBEPOM Y BE3H IIPHMCHE
KOHIIETITA 3HAYajHUX H3MEHA YyTOBOPa O KOHIICCH]H.

MelyTum, u y TOj CUTyalHju, TaKBE U3MEHE HE CMEjy MEHhaTh YKYITHY IpH-
pony konrecuje.”’ Ficto Tako, TO HE 3HAYH Ja CE Ha UX HE MPUMEEbY]y CTPOTH
YCIIOBU BE3aHU 32 KOHLIETIT ,,3Ha4ajHe M3MEHe™ yroBopa o KoHuecuju. [IpumepudHo,
HHU I10]] KOJUM YCIIOBUMA HHUjE T03BOJHEHO Ja CE MPOMEHH €KOHOMCKA PaBHOTEkKA

4 S. Gherghina, (2016b), 44.

5 S. Gherghina, (2016b), 43.

% 1, 43 cr.1. Tau. 5. lupexkruse 2014/23/EV.
67 R. Vornicu, 164.

Y 43. cr 2. Iupexruse 2014/23/EU.

% Tlap 76. ITpemOyne Jupextusp 2014/23/EY.
04y, 43. cr. 2. [lupextuse 2014/23/EV.
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y yroBopy 6e3 003upa Ha He3aHTaHe BPETHOCTH U3MeHa yroBopa. Jlatu ctaBoBu
J00Hjajy MOTBPAY U y CY/CKO] paKkcu.’!

OBakaB MPHUCTYI UMa MyHO OTNPABAAKE Y Pa3Io3uMa PAIHOHATHOCTH U H3-
OeraBama HEMOTPEOHOT TPOILIECHA HOBLA U BpeMeHa. VIcTo Tako jacHO yTBpheHu
IparoBM ,,de minimis” Tpedajy ga 06e30eze MpaBHy CUTYPHOCT y OBOj O0JIACTH.
MelyTum, oHO mpyska 3Ha4ajHy (IEKCHOUITHOCT y TOTJey U3MEHa yroBopa o
KOHIIECHJH, TIa C€ MOXE KOPUCTHTH ¥ 33 U3MEHY KOHIIeCHOHapa 0e3 JoIaTHUX
yCJIOBA KOjU Cy TIpeiBUl)eHH Y crieUpUIHUM MPaBUIMMa KOja PEryJIHINY TO MH-
Tame. CBe TO yKa3yje Ha MOTYNHOCT HOBUX 3aTOHETKH MPOTUBPEUYHOCTH KOje
Tpaxke CYACKO HJIH 3aKOHOJAaBHO pa3peiicthe.’?

4.3. YecJi0BH 32 3HaYajHE H3MEHe

VY npaBy EY, cnenuduyan cerMeHT npaBHe peryianuje je nocseheH Tperma-
HY U3MEHA yTOBOpa 0 KOHIIECH]H KOje C€ MOT'Y KBATU(HKOBATH Kao ,,3HadajHe™, Y
TOM CMHCITY CY YTBpPhEHHU MTPEUU3HH YCIIOBH Jla OU ce M3MEeHa cMaTpasia Kao TakBa,
y KOM CJIyd9ajy ce 3axTeBa HOBa monelia yroBopa. Konmenr ,,3HadajHe u3MeHe™
YTroBOpa 0 KOHIIECHjH MMa KJbYyYHHU 3Ha4aj y mpaBy EVY jep je noctao pedepentna
Tadka 1 3a neuHUCake U3MEHA KOje HHUCY 3HadajHe, a TUME U 33 YTBphuBame
Jpyradujer mpaBHOI TpeTMaHa, 0 yeMy cMo Beh nmucaim.

JlaTy KOHIIETIT je HacTao 1 pa3BujaH je y nmpakcu Cyma mpasae EY, mocebHo
npenmera C-454/06 Pressetext Nachrichtenagentur, anu u apyrux npeamera.’?
VY ®0j je mpenu3upaHo Ja ce cBaka 3HadajHa H3MeHa YToBOpa Koja ce OMHOCH Ha
CTBapHU MPEIMET YTOBOpPA MOXKE CMATPAaTU CKBHUBAJCHTHUM 32 3aKJbyYUBAHEC
HOBOT yroBopa.’* ITokpeTame HOBOT ITOCTYITKA KOHIIECH]e TIOTPEOHO je v CIIydajy
MaTeprjalHuX U3MEHa MPBOOUTHE KOHIIECH]E, TIOTOTOBO Y CIIy4ajy H3MeHa OIicera
U canprkaja y3ajaMHUX IpaBa U o0aBe3a CTpaHa, yKJbyUyjyhu pacroneny mpasa
MHTEJIEKTyaJlHe CBOjiuHE. TakBe M3MEHE yKa3yjy Ha HaMepy cTpaHa Jia IOHOBHO
MIPETroBapajy o KJbyIHUM YCIIOBHMA Te KOoHIecHje. To moceOHo Moke OUTH CITydaj
aKo OM M3MEHEHH YCIIOBH YTUIAIN HA PE3yJITaTe MOCTYIKA J0jelie KOHIecHje,
J1a ¢y OWMITH 1e0 TPBOOKMTHOT MOCTyIKa.”

U3 npakce Cyna npasne EY, konuenr ,,3HauajHe u3mMeHe™ yroBopa o KoHIIe-
CHjU je TUPEKTHO MHKOPIIOpHCaH y JupekTuBe, caMo ca TOJaTHUM pa3jalllibe-
BUMa. Y CKIIaay ca leHUM IPaBUIIMMa, H3MEHa KOHIIECH]e Ce CMaTpa 3Ha4ajHOM
aKo je aJTepHATUBHO HCITYHH-CH je/laH WX BUIIE cieaehux yciosa:

7l Case C-91/08 (n 4), 1.

72 Semple, Abby and M. Andrecka, 186.

73 Case C-388/12 Comune di Ancona.

74 Case C-337/98, Commission/France, points 44 ff.
75 ap. 76. IpeamOyne Jupextuse 2014/23/EV.
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(a) m3MEHOM Ce yHOCE YCTIOBH KOju O, 1a Cy OMITH 1e0 MPBOOUTHOT MOCTYTI-
Ka JI0fIeJie KOHIIeCH]e, TOMYCTHIIN IPUXBATAKE U JPYTHX 3aXTEBA OCHM OHUX
KOju Cy IPBOOUTHO ofabpaHu NI IPUXBATakE MOHYIAa PA3INUUTHX O TIOHYIE
KOja je u3BOopHO npuxBaheHa uiv OM MPUBYKIIH JOJATHE YUYSCHUKE Y TIOCTYIIAK
JtoJiesie KOHIIECH]E;

(0) n3MeHOM ce Mema MPHUBPEIHA PABHOTEkKA KOHLECH]E y TIPUJIIOT KOHIIe-
CHOHapa Ha HAUYWH KOjU HHUje OWo penBuleH y MpBOOUTHO] KOHIICCH]H;

(B) MI3MEHOM Ce 3HAYajHO MPOIIUPYje OTICET KOHIIECH]E

(T) ako HOBH KOHIIECHOHAP 3aMEHH OHOTa KOjeMY je TPBOOUTHO jaBHU Hapy-
YHJIAI] JOACTHO KOHIIECH]Y, OCHM Y CIy4ajy KOjU C€ OJJHOCE Ha CTIOMEHYTY CHTY-
anujy, Kaaa KOHIIECHOHAP 3aMErbyje OHOTa KOME j€ jaBHU HapydIujall IpBOOUTHO
JIOJIEITHO KOHIIECH]Y. ®

Hamnpen HaBezeH# YCIIOBH Cy CKOPO JIOCIOBHO IIPEHETH y3 CYCKE Ipakce,’’
LITO C€ METOOJIOIIKH MOKe ocriopuTH. He camo 13 garor pasiora, 0Baj KOHIENT
caJipyku HU3 Hene(hUHICAHUX TI0jMOBA M OJpeIHUIIA, Koje he mperusHuja pasja-
IIHCHa MOPATH JIOOUTH Ty TeM HAIIMOHAJIHE PEryJIaThBe y 3eMJbaMa ujlaHuIamMa
EY, a mpeBacxonno y npakcu Cyna mpasae EY. To ce y mpBoM peny omHOCH Ha
MOjMOBE ,,TPUBpEIHA PABHOTEXKA", ,,3HAUAJHO" U ,,0TICET"", HAKO Y CY/ICKO] MPAKCH
Beh mocToje mapumjanHa TyMadema. Tako ce cMaTpa J1a 3Ha4ajHO TMPOIIHPEHE
oricera KOHIECH]je TIOCTOjH aKo U3MeHe 00yXBaTajy U yciyTe Koje HUCY MpPeIBH-
hene y mpBoOUTHO] KOHIIECH]H.

O30uspHU TPO0IEMH Y IPUMEHH AaTUX YCJIOBa Ce MOCeOHO MOTY MOBE3aTh
ca m3MeHaMa yTroBopa KOju NMajy MOCISIHIIe TT0 TPBOOUTHH IMOCTYIIAK TOIETIe
KoHIlecuje. HapaBHO, HIKO HE MOXE JOBECTH Y IMUTAKE YBPIITABAKE TOT KPUTE-
pHjyMa y KOHIICTIT ,,3HadajHe U3MEHE * yroBopa o KoHIecHju. Hanme, kama ce u3-
MEHOM YTOBOPa O KOHILIECHjH HEerOBO U3BPILICHE OCTBapyje Apyrauuje of ycioBa
HaBE/ICHUX Yy JO/IENN KOHIIECH]€e, KPIIIe Ce U MPUHITUIH KOHKYPEHIIH]je U HapyIla-
Bajy mpaBa JIpyrux rnonyhaya, 0JHOCHO OCTAJINX YUSCHUKA Y JIOJIEITH KOHIIECH]E.
N3mene yroBopa o0 KOHIIECH]H TOKOM BbUXOBOT Tpajarba He OW cMelie Ja JOBEIy
JI0 3200MIIKEeHba NIPaBKJIa jaBHUX HaGaBKH,”® U CTOTa je Y OBOM KOHTEKCTY HENPH-
XBaT/bMBO 12 OHE Oymy mo3BosbeHe.? MeljyTum, onpaBaaHOCT TaKBOT MPaBHOT
MPUCTYTIA HE pelliaBa Mpo0JieM HberoBe MpakTuyHe eheKTUBHOCTU. Y TOM IIpaBy
cy kopucHe nHTeHIuje mpakce Cyna mpasae EY koju je yTBpamo ga y 0BOM KOH-
TEKCTY, 3HaUajHe WM MaTepujalHe U3MEHE YTOBOPa O KOHIIECH]H, jeCy OHE Koje

76U, 43. c1. 4. {upexruse 2014/23/EV.

77 Vnop: ECJ, 19 June 2008, pressetext, (C-454/06), par. 35. ECJ, 19 June 2008, pressetext,
(C-454/06), par. 37.

78 ECJ, 19 June 2008, pressetext, (C-454/06), par. 36.

79 R. d’Haussonville, 1554.

80 Gabriella M. Racca, Roberto Cavallo Perin and Gian Luigi Albano, “Competition in the
execution phase of public procurement”, Public Contract Law Journal, 2011, 89-108.
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noHyhayu HUCY MOTTIU Pa3yMHO OYEKHBATH Y BpeMe MPBOOUTHE JI0/IENe YTroBOpa
Y KOjU Cy MOTJIU JIOBECTH 0 yuenrha paznuuutux nonyhaua u moryhe, no npy-
raumjer u3dopa.?!

Y narom okBUpY, oceOaH MpodIeM je Be3aH U 3a €PEKTUBHO JIOKA3HBAHE
yTHIIaja ©3MEHa YToBOpa Ha MOCTYMaK JoJelie KOHIIECH]e, TTO3UITH]Y OCTaInX
noHnyhava u moceOHO KaKo JJOKa3aTH Jia Ou JaTe U3MEHe MPUBYKIIE U APYTe yde-
CHHKE JIa YIECTBY]Y Y JHOIENN KOHIECH]j€e, BaH Kpyra monyhaua.’?

5. BAKJbYHAK

[IpaBHO peryiucame n3MeHa YroBopa O KOHIIECH]H HUje JIaK 3a7aTakK 3a pe-
ryiaropa. [loroToBo mTo ce 0Baj yroBop He MOXe IIOCMaTPaTH jeJUHO KPO3 IPH-
3MY HHTEPHUX ITPABHUX OJTHOCA M3Mel)y yduecHHKa KOoHIecHje, 6e3 NMILTHKAITIja
no Tpeha nuie u 1pyre uHTEpece. Y TaKBOM KOHTEKCTY OITUMAITHO PEryJIHCahe
M3MEHa yTOBOPa O KOHIIECH]H 3aXTeBa CIIOjJeBUTY IIPaBHY apXUTEKTYPy, Mel)ycoOHO
KOXEPEHTHY, JIOBOJHHO jaCHY U IPEABHUAJBUBY, a OTET PEIATHBHO (QIICKCHOMIIHY.
Y tom norneny, Jupextuna 2014/23/EY, MeTomononku, mo oOnuMy peryiaije u
caJIp>KUHCKH y HajBehoj Mepu ycreBa na uzalje y cycpeT natum 3axteBuma. Me-
hytum, 300t cBOje onmTocTH, Behn 1eo nare perynanuje 3axreBahe mpenusupa-
e IIyTEM HallMOHAJIHE perylaTHBe y 3eMJbama wianuuama EVY, a npeBacxonno
y npakcu Cyna nipasae EV. To ce y mpBoM peny oHOCH Ha 3Ha4YajHE U3MEHE yTO-
BOpa O KOHIECH]H.
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Abstract: The subject of legal analysis in the paper is a narrow, but very
important and specific legal segment, namely the change of the concession con-
tract during its validity. The consideration is based on the analysis of the relevant
EU law, with the appropriate use of practice of the Court of Justice of the EU.
The ultimate goal was to evaluate the situation of the current EU law, both at the
conceptual plan, and in details. The emphasis was in the nature, scope and con-
ditions for changes to the contract and their implications.

The paper concludes that the legal regulating of the changes to the concession
contract is not an easy task for the regulator. In particular having in mind that this
contract cannot be seen only through the prism of internal legal relations between
the concession participants, without implications for the third persons and other
interests. In such a context the optimum regulating of changes to the concession
contract requires a layered legal architecture, mutually coherent, sufficiently
clear and predictable, and yet relatively flexible. In that respect, the Directive
2014/23EU, manages to meet the given requirements up to the highest extent in
methodological sense and both in terms of regulating and in terms of content.
However, due to its generality, most of the given regulation will require specifying
through national regulations in the EU Member States, and primarily in the practice
of the Court of Justice of the EU. This primarily refers to significant changes to
the concession contract.
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of Justice of the EU.
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PAJTHO ITPABO ITPE/] U3A30BUMA
JTUTUTAJTHE EKOHOMUIJE

Caxceisiak: /utuitianne iuexnonoiuje Hucy suwe 0ygyhnociu, oue cy ygeau-
Ko cuiyiune y nawe sxcugoude. Ilowiityno cy upomenune Hauun Ha KOju KOMYHUyu-
pamo, iyiyjemo, Kyiyjemo, pagumo u scugumo. OQbaswarse iocia je onaKulamo,
ycnosu paga cy bezbegnuju, ciupana wpacuwina paga cy gociyinuja. Hiax, ne
yarcusajy ceu y baaiogetiuma yiowpebe guiuiaiHux iexHoI0luja Ha pagHom me-
city. 3a mHoTe guiuttianne wexnoaoluje Upegcitiasbajy pusuk og iyouiuka uocid.
3a gpyie pusux og Hapywasarba UpusaiHocuiu Ha pagrom meciiy. To cy camo
HeKU 0g U3a306a Koje Upeq pagHo upaso Cilasba yuompeoa guluidaiHux exHo-

Jaoluja y ipoyecy paga.

Kuwyune peuu: guiuinanna exonomuja, pagno upago, YeaodCusouio yuerve,
sauitiuina iupusaiminociuu, guiuiuaine iiaiigopme

1. YBOAHE HAIIOMEHE

JururanHe TEXHOJIOTH]E ,,HE Kyllajy Ha HaIIUM Bpatuma“, Beh cy nyOoko
CTYTIHJIE y HAIll )KUBOT. TO HUCY caMo pauyHapy HIIM MOOWITHH TeneoHu, Beh u
OpyTH AUTUTAIHU ypehaju cByla oko Hac (ayTOMOOMIM KOjH CaMM YIIpaBJibajy,
kyhuu po6otn).! TexHOMOrHja je CBya MPUCYTHA U MEHba Halll )KUBOT. IHTepHeT

* OBaj pajl pe3yiTar je HCTPaXKMBamba Ha POjeKTy ,,[IpaBHa TpajuIija U HOBH MPABHU
n3a30Bu" koju cripoBonu llpaBuu daxynret Yausepsureray HoBom Cany.

! TenepoHM He CITysKe BHIIIE CAMO 32 ayJIM0 KOMYHHKAIH]y, Beh cy 3aMeHHIN U pauyHape,
OyauiHuKe, My3udke u Buaeo ypehaje, poroamapare u Buaeo kamepe, porokonupe, bankapcke
manrtepe (maahame pauyHa).
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mathopme — Tripadvisor, AirBnB, u Booking mpoMeHuIe Cy HaYWH Ha KOjH ITy-
Tyjemo. Facebook, Twitter, Instagram u3 KopeHa Cy U3MEHUIN KOMYHUKAIIH]y.
ITpomeHuO ce W HAYMH Ha KOjH PaIUuMO.

[MocnoBHHM mpoliecH ce JaHac He MOTy 3aMUCIuTH O0e3 padyHapa u UHTep-
Heta. OKpyKeHe je Y TOj MepH je TUTHUTATIN30BAHO J1a CE O CABPEMEHUM POy K-
[IHOHHUM OJTHOCHMa TOBOPH Kao0 O ,, TUTUTAIHOj EKOHOMHjU > JluruTanusaimja je
y 3HAYajHOj MEpH OJIaKIasia >kKUBOT M paJ YOBEKa, aJTH je JOHETa U HU3 HEeTaTHB-
HUX TpeHaoBa. He mpuiaroharajy ce CBU MOjeIMHIIM TPOMEHAMA jEIHAKO JIAKO.
[Topen Tora mTo onmakmasa pan ynmorpeda TUTUTATHUX TEXHOJIOTHja ca cOO0M
HOCHU U PU3HK O] yIPOKaBamha HEKUX 0J] OCHOBHHUX JbYJICKHX ITpaBa.

OBHUM UCTpPAXKUBAKHEM HACTOJUMO JIa YKAXKEMO Ha CaBpEMEHE N3a30Be MpeJt
KOjUMa Ce HaJla3! PaJiHO MPaBo, a Koje MpeJl jhera CTaBJba IUTUTAIHA CKOHOMH]A.

2. TUTNTAJIHA EKOHOMUJA

Jla 6u ce carienanu U3a30BH KOje MPEJ] PaJHO MPABO MMOCTABIba IUTHUTATIHA
EKOHOMHM]a, MOPa Ce Pa3yMETH IITa je TO ,, JUruTaiHa ekoHomuja™. [yt ka monma-
by OBOT IPYILITBEHOT (PeHOMEeHa Tpeba 3aroueTy off MojaBe MIaBHUX Y3pOKa caBpe-
MEHOT HAYMHA )KUBOTA H PAJa.

[Motrpe6Ho je BpaTuTH ce Ha caMm kpaj X VIII Beka, kaja ce necusia npea Ko-
peHHTa TPOMEHa y Torieay GyHKIMOHUCAmha HHYCTPHjCKIX ofHOCca. Ped je o
,»,[IpBOj MHYCTPH]CKO] PEBOIYLIUJU — OJIMUCHO] Y MPOHATIACKY MapHEe MalllHE.
Kachuje je cucteM (pyHKITHOHHCAA TAPHE MAIIIMHE TPETOYEH Y MOTOHCKE Mallln-
He, YMMeE je JIOIUIO JI0 PEBOJIYIHOHAPHE IIPOMEHE Y TPOIIECY MPOM3BO/IIHE, a Koja
ce MaHu(ecToBaa y YCIOCTaBIbakby MAIIMHCKE MPOU3BOIHE KOja je 3aMCHUIIA,
JI0 TaJa TOMUHAHTHY, Py4HY POU3BO/Y. Tako cy 3ampaBo MalllHE Ipey3ere
MpUMapHy YJIOTY y TPOLECY MPOU3BOIHE, MCHajyu paJHUKE KOjU CY 00aBIbaIH
yIJIaBHOM IPOCTE MaHyeIHe 1mocjioBe. [0TOBO BEK KacHHje, A0J1a3u 10 APYTe KO-
pEeHHTE MPOMEHE Y POy KIIMOHUM oiHocuMa. OHa je JIoBelia 10 pacTa MocToje-
hux rpaHa HHIYCTpPH]e, aJTd U YCIOCTaB/baha HeKUX MOTITYHO HOBHX JENaTHOCTH.
CBe TO pealiu30BaHo je y3 MOMON eNeKTPUYHE CHEPrHje, Koja Mpe/ICTaBba KIbyd-
HO obOenexje ,,JIpyre unnycrpujcke pesonynuje”. OBa peBoiyIHja 3a MOCICTUILY
je uMasa ycrocTaBJbamke MacOBHE POU3BOIbe. Kopak jajbe Ha MyTy eBONyIIHje
MPOJYKIIMOHUX OJTHOCA OJIUTPA0 CE jellaH BEK KacHH]e, Kaja je oo 1o Tpehe
pPEBOIYIIMOHAPHE MPOMEHE Y HHIYCTPUjU (M HAYWHY paja). Ta HOBa mpoMeHa
jaBJba ce y Be3M ca OTKpHhHMMa Ha MOJbY €NEKTPOHUKE U MHPOPMAITMOHUX TEX-

2 Cenaj Jamapesuh, ,,YTunaj Jururaiusammje Ha paane ogHoce™, 36opuuk pagosa Ipaenol
Gaxynivenia y Hosom Cagy 4/2016, 1104.

3 Bua. Joel Mokyr, The Second Industrial Revolution 1870-1914,2-12, noctynso Ha: https:/
faculty.wcas.northwestern.edu/~jmokyr/castronovo.pdf
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HOJIOTH]a, a MaHU(DECTYje ce Y BEIIMKOM CTETIEHY ayTOMAaTH3aIlH]je MPOTYKITHOHUX
OJIHOCA U MOCJIOBHUX Tpoleca.* YrnpaBo Ha TeMesbuMa ,,Ipehe uHaycTpHjcKe
peBomyIrje’, moYeTKoM Tpeher MuJeHHjyMa HacTymnuia je u yerBpra. OBa 1o-
Cllelliba PEBOTyIIHOHApHA TPOMEHA y POy KIIMOHUM OJHOCHMA 3aIlpaBo je pe-
3yJITAaT Ca/IejCTBA CBUX MPETXOAHUX H J1aje UM je[JaH MOTIYHO HOBU — JIUTHTATHU
00MMK. Y TOM CMHUCITY, Ka0 TIOCJIEINIIA YETBPTE HHAYCTPHjCKE PEBOIYLIH]E, TIPO-
JyKLIHMOHU OJHOCH M TIOCJIOBHHU IPOLIECH HE CaMo Jia Cy ayTOMaTHU30BaHH, HETO
3aIpaBo MOCTajy ,, AUTUTATH30BaHK " (00aBJbajy € y TTOTIYHOCTH EIEKTPOHCKIM
MyTeM, y3 IOMOh TUTHUTAIHE TEXHOJIOTHje, 0e3 TUPEKTHOT KOHTaKTa KyTIa U Ipo-
JaBlia, n3Bohaua pajoBa 1 KOPUCHHKA, MPYKAOLA U KOPUCHUKA YCIIyTe, MOCI0-
JIaBIia ¥ JIMIA KOje PajIy 3a Hhera).

IlIta je mururanu3zanuja? Jurutaauzaimja jecTe pe3ysiTaT TEXHOJOIIKOT pas-
BOja M UETBPTE HHAYCTpPHjCcKe peBoynuje. Ped je mporecy y kojem nHbopMaImje,
nofany (YMeCTO aHaJIOrHOT) cajia J00Hjajy JUTHTAIHU O0JIHK,> ¥ TAKO JUTUTaIIH-
30BaHU ce yNOTpeOJpaBajy, CKIaJumTe Hik npenoce. Ca TpehoM HHIyCTpHjcKOM
peBomyIrjoM HHPOPMAIIH]ja, IToIaTaK MOCTaje KaMeH TeMesball (PyHKIIHOHUCAmha
HpUBpEE, 0K ca YETBPTOM, TO IOCTaje HH(POPMAIIHja Y TUTHTATHOM OOIUKY U
MCTOM TaKBOM HAa4YMHY CAOIIIITaBalkha, YyBamba U MPEHOIICHa.b

CaBpeMeHH, AUTUTATHN HAYMH (QYHKIHOHUCAKa MPOAYKIUOHUX OJHOCA,
uMao je cBojy eBonyiujy. [lodeo je ca nojaBom MHTEpHETA, HACTABHO Ca HETOBUM
pa3BojeM U CBE IMIMPOM yHOTpeOOM, fa OU ce JaHaC O YUMTABOM aMOU]CHTY KH-
BOTa W MpuBpehrBama TOBOPHIIO Ka0 O TUTHUTAIIHO] EKOHOMHU]H.’

VY Teopuju cy npuCyTHE pa3iuuuTe IePUHUIIN]E JUTUTATHE EKOHOMUjE. Y
NIMpEeM CMHUCITY, OHa ce TIocMaTpa Kao eKOHOMH]ja 3aCHOBaHa Ha JIMTUTAITHUM
TEXHOJIOTHjaMa, a TTIe ce EKOHOMCKE aKTUBHOCTH OZBH]ajy TocpencTBoM MuTep-
HeT TpxkuTa.® Yke mocMaTpaHo, IUTUTaTHOM €KOHOMHUJOM CMaTrpa ce yIeo y
YKYITHOj €KOHOMCKOj aKTHBHOCTH KOjU C€ jaBJha Kao pe3yiTaT yrnoTpede Iuru-
TaJIHUX BEIITHHA U JUTHTAIHUX TEXHOJOTHja, OMHOCHO 32 Pe3ylTar UMa JUTH-
tanHa 106pa u/unu yeiayre.” Vi, jour yke, TO je €eKOHOMCKa aKTHBHOCT KOja je

4 Bun. Jeremy Rifkin, The Third Industrial Revolution: How Lateral Power is Transforming
Energy, the Economy, and the World, Palgrave MacMillan 2011.

S lururaiHu o0JIMK y KOjeM ce IaHac jaBibajy nH(popmMarmje jecte 6ut (eHri. Bit), omHoCHO
O6uHapHu KoJ. Ped je o HajMaw0j jeanHMLM nHPOpManuje y pauyHapctsy. Bua. Terry Flew, New
Media: An introduction, Oxford University Press, Oxford 2008.

¢ Nick von Tunzelmann, ,,Historical coevolution of governance and technology in the indu-
strial revolutions®, Structural Change and Economic Dynamics 14/2003, 372.

7UNCTAD, Digital Economy Report: Value creation and capture: implications for developing
countries, 2019, 4.

8 Usman Chohan, ,,Some Precepts of the Digital Economy, Productivity, Innovation & Techno-
logy eJournal®, Social Science Research Network (SSRN), January 2020, 1ocTyiHO Ha HHTEPHET
anpecu: https://papers.ssrn.com/sol3/papers.cfm?abstract id=3512353, 28. oktobap 2020.

9 Mark Knickrehm, Bruno Berthon, Paul Daugherty, Digital Disruption: The Growth Multiplier
— Optimizing digital investments to realize higher productivity and growth, Accenture, Dublin 2016, 2.
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Y HEJIOCTH HITU MIPETESIKHUM JICTIOM PE3YyIITaT ynoTpede TUTUTAIHUX TEXHOJIOTH-
jay mporiecy mpou3BOAE WK MpyKamba ycayra.'? 3ajefHnuKy HMEHUIAI] CBUX
0oBUX Ac(UHUIN]ja TUTHTAJIHE EKOHOMH]jE jeCTe EKOHOMCKH PE3yJTaT, KOju je
Oa3upan Ha MelyIOBE3aHOCTH JbYAH, IPUBPEAHMUX CyOjeKaTa U MOCIOBHUX MPO-
neca, a moctuike ce momohy MHTEpHETa M TUTUTATHUX TEXHOJIOTH]a.

Wnaxk, Hujenna o oBux AeuHULIM]a HE Aaje HAM TIOTIYHY U MPaBy CIHKY
IITa je JUTUTAIHA EKOHOMHja. 3aHUMJBHBO je 1a Je(UHUIIN]Y OBOT TOjMa HE Ha-
JIa3MMO HM Ha MECTY TJIE je IPBHU Iy T YINOTPeOJbEH TEPMUH AUTUTAITHA €KOHOMHU]a.

TepMuH nuTHTaTHA EKOHOMHjA TIPBH MYT je ynoTpedsbeH 1994. romnne on
crpane Jlona Tanckora (Don Tapscott) y weroBoj kwusu — The Digital Economy:
Promise and Peril In The Age of Networked Intelligence (/[utuiiarna ekonomuja:
obehare u oliacHociu y goba ympedicene unideauieHyuje), y K0joj TOBOPH O TOME
KaKo JINTUTATHE TEXHOJIOTHje YTHUYY Ha OpraHUu3aI1jy MPUBPEIHUX JIPYIITaBa,
MOCJIOBHE TPOLIECe, TPKUILTE U Y KPajib0j IMHU]U Ha CBEYKYIIHY eKOHOMU]Y. Mnak,
Kao IIITO CMO MCTAaKJIH, 3aHUMJBHBO j€ J1a Ha MECTY Ha KOjeM Ce OBaj TSPMHH ITPBU
nyT ynotpeOspaBa, He cpeheMo 1 BberoBo nojMoBHO oapeheme. Hanme, TanckoT
o0jammpaBa IITa je TO AUTUTAIHA EKOHOMH]a TTOCPEICTBOM hEeHUX KJBYTHUX Ka-
pakTepucTHKa,!! anu ce, BPJIO OMPE3HO, KPO3 YMTAB TEKCT MOMEHYTE KIUTE,
y3ApKaBa o1 iepHHUCAA TPEAMETHOT MojMa. Pazior 3a To BUIUMO y YHECHUITU
Jia KOZ TOoKy1Iaja neuHucama rnojMa IuruTaiHa eKOHOMHja [OCTOje ABa PU3HKA.
Jeman nexxn y Tome na 6u reprHATIAjA PEAMETHOT 1T0jMa, 300T ’heTOBEe KOHCTAHT-
HE eBOJIYyLIHje, HOTEHIMjaTHO MpecTaBJballa OrPAaHUYCHE 32 FbEIOBO Pa3yMeEBabe.
JlpyTH pu3HK ce KpHje y OTTaCHOCTH J1a C€ TIPHIINKOM JeHHICamba mohe o1 00eIex-
jakojacy y AaTOM TPEHYTKY HajaKTyeJIHH]ja, CAMUM TUM U HajBHJbUBH]a, IITO OU
pEe3yNTUPAIO THME JIa ce He 00yXBaTe cBa HEroBa OMTHA oOenexja. Jep, jenmHo
IITO je CUT'YPHO Y BE3H Ca IUTHTATHOM CKOHOMHU]OM jECTe [1a Status quo He TOCTOju.'?

Ped je 0 mojMy KOju KOHCTAaHTHO €BOJTYHpPA, 3aTO IIITO ETOB OCHOBHU €JIe-
MEHT — JUTUTaTHa TEXHOJIOTH]ja — TaKol)e KOHCTAaHTHO Mewa. He Mopa ce uekaru

10 Rumana Bukht, Richard Heeks, ,,Defining, conceptualising and measuring the digital eco-
nomy*“, GDI Development Informatics Working Papers No. 68 University of Manchester, 2017, 17.

' Kao kjbyuHa o0enexja, OHOCHO KapaKTEePHCTHKE TUTHTAIHE eKOHOMHje TancKkoT HaBo-
nu: 1) TO je eKOHOMHja 3aCHOBaHA Ha 3HAmY; 2) Pe3YJITaT 3Hakba jaBJba CC y TUTHTATHO] GOPMH;
3) oJBMja ce MPETEKHO y BUPTYEIHOM, a He Y GU3MUKOM aMOujeHTy; 4) “MoJieKyapHa” yMecTo
MacOBHE OpraHH3alnja paaa; 5) CBU HEHN YNHUOIM Cy MHTETPUCAHM 3aXBajbyjyhn HHTEpHETY;
6) TUTHTATHE MpeXe NCKIbYUyjy MmocpeqHuKe; 7) 6a3upaHa je Ha KOHBEPreHIHjU TpU paKTopa
— KOMIIjyTepH3aliyje, KOMyHHUKalHje ¥ MAaCOBHHUX Meuja; 8) Oazupana je Ha MHoBamujama; 9) opu-
nre rpanuie n3mel)y morpomraua u mpoussohaua; 10) napopmanrona HerocpenHoct; 11) rmodan-
Ha je; 12) rerepuine HoBe ApymTBeHe mpobneme. Lllupe o cBakoM o HaBeneHnx odenexja y Don
Tapscott, The Digital Economy — 20th Anniversary Edition: Promise and Peril In The Age of
Networked Intelligence, McGraw-Hill Education, Kindle Edition, 54-80.

12 Nitin Nohria, James D. Berkeley, ,,Whatever Happened to the Take-Charge Manager?, Har-
vard Business Review January-February 1994, 128.
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1Ie0 BeK J1a O JI0IIII0 /1o OUTHUX MPOMEHA Y MPOAYKITUOHUM ofHOcuMa. HoBuHe
Ha TOJbY JUTUTATHUX TEXHOJIOTH]ja TOTOBO JIa CE jaBJbajy CBAKOJHEBHO. AKO Ce
MOCTaBH MUTAME I1ITA j€ HOBO Y TMPOYKIIMOHUM OJJHOCHMA ¥ TIOCJIIOBHUM ITPOIIe-
cHMa JIOHeJa JTUruTaiHa eKOHOMHja, OrOBOp O1 OMO apyradnju cBake roguue.'
JenwHo mITO je M3BECHO TO je Ma cBe Behu Opoj MPUBPEAHUX NETATHOCTH, IIPHUBPEI-
HUX cy0jexara u JbyJH y LUeIrMHHU OnBa 00yxBaheH JUTHTaTHUM TEXHOJIOTHjaMa
1 J1a je Taj TpoIiec Ta00anaH, OMHOCHO Hen30eKkaH 3a cae. !4

3. PAIHO ITPABO IIPE/] U3A30BIMA
JUTUTAJIHE EKOHOMUIJE

CBaka o1 MOMEHYTHUX WHIYCTPHjCKUX PEBONYIIH]ja, ca IpOMEHama Koje je
YHOCHJIA Y ITPOLIeC TPOU3BOAHE, 38 CBOj EKOHOMCKH pe3yJITaT YBEK je nMaJa 1o-
Behame MPOoIyKTUBHOCTH. Taj TEXHOJIOMIKY Hapeiak u rmoBehana mpoyKTHBHOCT
Ka0 BErOB PE3yJITaT OCTAaBJbAIM Cy TIOCIENULIE HE CaMO Ha MTPOLIEC MPOU3BOJILE,
HETO0 U Ha MMPOoIIeC pajia. 3armpaso, MOCJIeHIIE Ha IIPOIIEC Paja MpBe HHIYCTPUjCKEe
peBoiyiuje Ouse Cy TOJUKO TaJIEKOCEKHE, Jia Cy JOBEJIE JI0 TI0jaBe PaJIHOT Mpa-
Ba Kao rocebHe qucnuruinHe. Ca MpBOM HHTYCTPH]CKOM PEBOTYIIH]OM PyYHH pajl
MocTaje CopeaHu (HakTop y MPOU3BOIHOM MPOIIECY, JOK IIPUMAT TPLCY3UMajy
MalInHe, IITO 3a Pe3yATaT UMa, C jeJIHE CTPaHe, IOJIeT Y TIPHBPEIN KaKaB YOBEYaH-
CTBO HE MaMTH, a C Ipyre CTpaHe, MHOrOOPOjHH MTpoJieTaprujaT KOjU Ce HaJla3uo y
H3Y3ETHO TEIIKOM TI0JIOKajy."> Y3pok ToMe OHO je caM HauMH PeryJincama paTHix
0JIHOCa, TIe Cy IIpaBa U 00aBe3e U3 paJHOTr OHOCA PaJHUK U MOCIOIaBal] yTBP-
huBagu camu, yroBopom o pajay y KIacHuHOM, rpal)aHcKkonpaBHOM cMHuCIy.'®
OBakaB HAYMH peryJincama paJHuX 0JHOCA IOBEO je€ JI0 Tora Ja Cy HOCIOJaBIH
CBOjy €KOHOMCKY HaaMoh ITpeHeNn 1 Ha TepeH MpaBa U TaKo PaTHMUKE JIPKAIN Yy
M3y3eTHO HETOBOJHHUM YCIIOBHMA pajia, a CaMHM THUM U KWBOTa. HakoH Hu3a
pagHMYKUX OyHa M IPOTECTa, ApKaBa MOYNLE J1a Iy TeM 3aKoHa ypelhyje ogHoce
nu3Mel)y pagHuka U mocionaBamna, Te Tako nocreneHo, Tokom XIX Beka gonazu
JI0 YCIIOCTaBJbamha PalHOT IIpaBa Kao moceOHe NpaBHE AUCIHUIIIIHE.

Kaxko cy TeXHOJIOIIKY TPOIIECH €BOIYUPAIIN Ca JaJbUM UHYCTPUJCKUM pe-
BOITyIIHjamMa, TAKO C€ MEHaJIo U paJHo IpaBo. EBonynmja pagHoT mpaBa onBrjaia

13 Alan M. Webber, ,,What’s So New About the New Economy?”, Harvard Business Review
January-February 1993, noctynHo na naTepHeT axpecu: https:/hbr.org/1993/01/whats-so-new-about-
the-new-economy, 27. centembap 2020.

14 Walter B. Wriston, ,,The Twilight of Sovereignty*,The Fletcher Forum 2/1993, 128.

15 Buie 0 mosioxajy pajHuka u3 tor nepuoja ui. Kapn Mapke, Kaiuuuarn, TIpocseta, beo-
rpan 1975, 170, 191, 207, 349, 425, 661; Arne Eggebrecht u rpyna ayropa, [losujeciu paga, I'paduy-
KM 3aBOJ XpBarcke, 3arped 1987, 152-162, 207-216.

16 YroBOp ce cMaTpao HajoJCCHUjIM HHCTPYMEHTOM KOjH y IPABHOM PyXy pedieKTyje Hadena
c1100071e, jeAHAKOCTH U PaBHOIIPABHOCTH CBUX r'pal)aHa ycTomrueHuX Oy pkOoacKUM peBoIyHjama.
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ce Ha J[Ba mapajieiiHa Kojoceka. Jelan ce THue mpoMeHa y Toriiely Kpyra Jumna
Ha KOje ce OIHOCE HOpME paIHOT MmpaBa (MOYesio je ca 3aIlTUTOM Jerie,!” 3aTum
JKEeHa y paJiHOM OfHOCY,'® 1a Ou ce mocie mpuMeHa paJHOIPaBHUX HOPMH IPO-
HIMPHUITA HA CBA JIUIA Y PAHOM OJHOCY; JaHAC, EBOYIIMja PaHOT MpaBa Uuie y
MpaBIly Jia OBa JUCIMIUIMHA 00yXBaTH U JUIa Koja pajae y popmama pajia BaH
PaJIHOT OJIHOCA — aJIM JKHMBE OJ] HajaMHOT pajaa). Ipyru KoJocek ce OJJHOCH Ha
MUpemkE KPyTa MUTama KOjJuMa ce pagHo TIpaBo 0aBH (071 OrpaHUYaBama pagHor
BpEMeEHa, IOTOM YCIOCTaBIbamba 0e30eTHIX 1 3[PaBUX YCIIOBA pajia, yTBphuBama
MpaBa Ha KOJEKTUBHO MPEroBapame U CHHAMKAIHO OPraHH30Bambe, YBOh)CHhe
NICH3Hja M COLIMjaJIHOT OCHTYpamha, a y CABPEMEHOM JPYIITBY — 3aIUTUTE O] JIHC-
KpUMUHAIHjE Ha pay, MOOUHTa,'” 3710ymoTpebe TNYHUX MoaTaka 3amoCICHHX,
3amtuTa y30ymuBada,’’ urn).?!

Jlarac, y TUTHTATHO] EKOHOMUjH Ka0 HOBOM aMOHjeHTY (yHKITHOHHCAha TIPO-
JYKIIMOHUX OJIHOCA, BpPEMeE je 3a JlaJby €BOJYIIH]y paaHor mpasa. M3a30Bu Kkoje
mpe/] OBy IpaHy MpaBa MoCTaBJba IUTHUTAIHA EKOHOMU]a CY OPOJHH, alld YHHH CE
Jla HEKU O ’hHX, MMajyhul y BUly 3HAa4a] KOJU NMa bUXOBO PEIIaBakbe U KOJIUKO
Cy XUTHH, 3aXTeBajy MOCEOHY MaXkKiby. YIIPaBo THM nM3a3oBuMa Ouhe nocsehena
u3Jlarama Koja clieje.

3.1. KoHuenT 1ue/0sKMBOTHOT YUeiha KA0 MHTErPAJTHH eJIEMEHT
npaBa Ha paj

CBaxy peBOJIYLMOHAPHY IPOMEHY Y MPOIYKIIMOHUM OTHOCHMA ITPATHUIIA j&
Te3a Aa he TeXHOJOUIKM Hallpelak JOBECTH IO CMambemha MoTpede 3a pajoM 4o-
Beka, Te Jia e MHOTa paJiHa MecTa OMTH yralieHa, a CaMUM THUM BEJIMKH Opoj
Jbyiu ocTaTH 0e3 rmocina. Mnak, 4uHY ce J1a MOMEHYTH HAaBOAYM HUKaJa Ipe HUCY
OWJTM TOJTMKO MPUCYTHH U HATJIAIIICHHU Ka0 JIAHAC, Y TMTUTAIIHOj EKOHOMUJH. ,He-
TBPTa MHIYCTPHjCKA PEBONTYIHja* TOHOCH JIaJby Ay TOMATHU3AIIN]y Y PAJHUM MPO-
[[eCHMa, a Ca TUM Y BE3H Ce, Kao MOCEOHM aCleKTH TUTUTAIN3all1je H3Bajajy 1Ba
— poboTH3ainyja U BemTayka HHTEIUTCHIIM]ja — 32 KOje ce HEPEeTKO ToBopH jAa he
y BEJIMKO] MEPH ,,.yKpacTu nocjose” jpynuma. M 3aucra, Hema cymmbe fa he y

17V Enrnieckoj je 1802. roguHe JOHET MPBU TaKaB 3aKOH. Y MHUTAmY je 3aKOH O 31paBCTBEHO]
U JIyXOBHO]j 3aIITUTH yYEHHKA U APYTHUX JIMIA 3aIIOCICHNX y MPEIHOHNIAMa U TKaYHHIIaMa Ia-
MyKa u IpyruM padbpukama, HaB. npema [Ipexpar JoBanosuh, Pagno npaso, Hoeu Can 2018, 39.

18 Buy. Raymond Munts and David C. Rice, ,,Women Workers: Protection or Equality?<,
ILR Review 1/1970, 3-4.

19 BuneTn Hip: 3aK0H 0 CripedyaBamy 310CTaBJbatba Ha paxy, Cruyocoenu inachux Peilyonuke
Cpbuje, 6p. 36/2010.

20 BuyteTr HITp: 3aKOH 0 3alITUTH y30ymwuBaua, Cayorchenu Liachux Peityonuxe Cpouje, 6p.
128/2014.

2! Tipenpar Josanosuh, Pagro iipaso, Hosu Can 2018, 26.

1050



360puuk pagosa [IpaBHor paxynrera y HoBom Cany, 4/2021

npeacTojehem mepruoay pa3TudruTH aClIeKTH poOOTH3aIIHje ONTH CBE BHUIIIE ITPH-
CYyTHH y TIpOIIECy paja.

Ja i1 To HY’KHO 3Hauu u J1a he poOOTH y TOTIYHOCTH 3aMEHHUTH YOBEKa Ha
pamaoM mecty? [locnenmu momaiy Nokasyjy Jia HAKOH MIECT FOJMHa KOHCTAHTHOT
pacta puUCycTBa po0OTa y Ipoliecy MPOU3BOAKBE U IpyKama yciayra, v 2019.
TOJIMHY Taj TPEH/I TPBHU My T Oenexu maj.>?> CMambeme je MPUCYTHO Yy CBUM PETrH-
OHHMMa ¥ CBUM MHAycTpHjama. Mnak, Buaehe ce ma mu he To OutH TpajHUjU TPEH,
OJTHOCHO, J1a JTH je JOIILIO JI0 ,,3acuhiemha MPOU3BOIHE POOOTHU3AIIIjOM ",

ITopen Tora, HcTpakuBama MOKa3yjy Ja, HaKo je HECYMIBHBO Ja poboTH3a-
[[Mja yTUYE Ha CMabEHE NI0CTOjarha MOCIOBa U PaJHUX MECTa, TO HE 3HAUU JIa je
JIOIILIO JI0 CMarberba MoTpede 3a pasoM yoBeka.” Hanme, qururanusaimja pajia ce
Ha TPXKHUIITY paja MaHU(ECTyje y JBa MapalieliHa, aJld KOHTPaJUKTOpHA O0JIHKa.
Ca jemne cTpaHe ITOBOIM J0 IPECTAaHKA MOCTOjama onpeheHnx pamHuxX MecTa,
JIOK ca IpyTe, CTBapa MOTIIYHO HOBA pajiHa MecTa (Ha JKaJloCT, 3a caJia He y OHOj
MepH Y K0joj ce pamgHa MecTa ryoe). YocTasom, IIpoliec HecTaHka rmoctojehnx u
jaBJbara HOBUX IOCJIOBA MPaTe CBAKY MHAYCTPH]CKY PEBOIIYLIH]Y HA TPKHUIITY
pana, anu je y IpeTXOAHUM PEeBOTyIIHjaMa UIaK J0Ja3miIo 1o moBehama Opoja
3aI0CICHUX U paJiHuX MecTa. [locenmy mpaTi u3pa3uTi TPEH/I Olaiamha CTATHO
3ar0CICHNX, KOJU YCTYTIajy MECTO pagHUIINMAa Y HOBUM (HECTATHUM M HECTaOMJI-
M) popmama pamga.>*

KakBy yimory ca oBuM mporiecoM uMa pagHo mpaso? [Ipu oBoj aHamu3w,
Tpeba UMaTH y BUIY Jia PaJIHO IIPABO IO IPABUITy HE yTHYE HA MPOLIECE Ha TPIKHU-
mTy pana, Beh o0payTO. [loMeHYTH IpyIITBEHH TOKOBH MPEIACTABIHA]y U3BOP
pajHor MpaBa y MaTepUjalIHOM CMUCITY, a 33/IaTak OBE rpaHe MpaBa jecTe Ja Cu-
cTeM TpaBa, 06aBe3a U OATOBOPHOCTH Y Mel)ycoOHOM oHOCY paHUKA U TTOCIIO-
JlaBalia Mmoctasy y (yHKIHOHAIHY TUMEH3H]y.>> MaK, y HOMEHYTHM MPOIeCHMa
Ha TPKUIITY paja MOjeANHN aCTIeKTH PaIHOT IIpaBa jecy O HapOdUTOT 3HaJaja.
Kon ramema pagHux MecTa, TO je Cly4aj ca MpaBUIIMMa Koja ce OJTHOCE Ha TIpe-
CTaHaK PaHOT OJHOCA y KOHTEKCTY BHUINKOBa 3amocieHnx.?® Ca apyre cTpaxe,

22V 2019. ropunu 3abenexeno je 12% mame poboTa y oxgHocy Ha 2018. roquny. Executive
Summary World Robotics 2020 Industrial Robots, ctp. 13, nocTynHo Ha uHTepHET aapecu: https:/
ifr.org/img/worldrobotics/Executive_Summary WR_ 2020 Industrial Robots 1.pdf, 06. oktobap
2020.

2 Gregory Terry, Anna Salomons, Ulrich Zierahn, “Racing with or against the Machine?
Evidence from Europe.” ZEW Discussion Paper 16—053, Center for European Economic Research,
Mannheim, Germany 2016.

24 Roger Blanpain, Frank Hendrickx (ed.), New Forms of Employment in Europe, Kluwer Law
International, Alphen aan den Rijn 2016.

25 TIpenpar Joanosuh, ,,IHTEPECHU CYKOOH U COIMjaliHa CTaOMITHOCT Y chepr pajHuX Ofi-
Hoca“, PagHno u coyujaano ipaso 1/2013, 35-56.

26 Bun. Jbyounka Kosauesuh, Bamanu paziosu 3a owikas ylosopa o pagy, beorpan 2016,
399-437.
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KO/ [T0jaBe HOBHMX PaJHUX MECTa 3Ha4YajHa Cy paJHOMPaBHA IIPaBUIIa O 3aCHUBA-
Y PaJHOT OHOCA, Y KOHTEKCTY 00e30ehuBama jeqHake JOCTYMHOCTH HOBUX
pamHUX MECTa MO jeTHAKUM YCIOBHMA, T€ 3alITHTE OJ 3J0ymoTpede (iekcn-
OounHux Gopmu paaa (Haj3acTyNIbEHH]E j€ JaKHO KopulIheme yropopa o paay
Ha ojipel)eHo Bpeme, yroBopa O MPUBPEMEHUM H IIOBPEMEHUM MTOCTIOBUMA | ,,pajl
MPEKO areHnuja 3a ynyhusame pagHUKa™, yMECTO 3aCHUBaba CTAJIHOT PaTHOT
oxHoca).”’

Wnak, npomMeHe Ha TPXKULITY paja Koje ce JeliaBajy y mpoctopy usmelhy
IpecTaHka MocTojama MocTojehnx u jaBJhama MOTIYHO HOBUX PaJHUX MECTa,
Kao JiBa jaMeTPaHO CYNIPOTHA [10JIa IPOMEHA KOje IOHOCE TUTUTAJIHE TeXHO-
JIOTHje y TPOIleCy paaa, HepETKO 0CTajy 3aHeMapeHe. Ped je o Tome 1a qururtat-
HE TEXHOJIOTHje MEHhajy HauKMH Ha KOju Jbyu paje.”® Te mpomeHe y HauuHYy paja,
npare ¥ HOBHHE Y MOTJIely BENITHHA U 3HAA KOjU CY MOTPEOHH 32 paji y HOBOM,
JQuruTanHoM amoujerty.?’ To 3Ha4u 1a OHU KOju cy Beh Ha TPXKHUIITY paja u oba-
BJbajy oapel)eHe mocioBe, Mopajy 1a ce mpriarolhasajy moctojehM TeXHOIOMKIM
mpoMeHaMa Kako Ou 3aapikainu nocrtojehe mociose winm npoHanuin Hose. Kako
CIPOBECTH MPEKO NMOTPEOHY TPAH3MIIN]Y Ka CABPEMEHUM BEIIITHHAMA 1 3HABUMA
KOje TUKTHpajy Aurutaine texuomnoruje? To je jeAHo o KJbyYHUX MHUTamka ca-
BpEMEHE COlIMjaTHe TIOIMTHKE CBHUX JIP)KaBa, Y KOjeM PaJHO TIPaBO MOYKE UMaTH
OoutHy ynory. HeonmxoaHo je 1a KOHLENT LEeI0KMBOTHOT yuewa 100uje cBOjy
paJHONpaBHY AMMEH3HU]Y U pa3pay.

WncTutynnonasHo o0pa3oBame Koje MPEeTXOAH H3JIaCKy Ha TPJKUIITE paaa
BUIIIE HHjE JIOBOJHHO Jla OM ce Ha TOM TPXKHINTY 3aj[pKaa akTUBHa yiora. Jluna
KOja Cy caja y UIKOJICKMM M YHUBEP3UTCTCKUM Kilylama MpUIIpeMajy ce 3a CBeT
paja Koju joIl yBeK He 3HaMo kKako he m3rmenatu. Pamgaumm koju ¢y Beh oTmoue-
JIY CBOj paJlHH BEK, Cyo4aBajy ce ca MpoMeHaMa 3a Koje TOKOM 00pa3oBarmba HUCY
OmTM MpUTIpeMJbEHN. YIIPaBO U3 THX pa3jiora, HEOMXOIHO je 1a ce ca 00pa3oBa-
HBEM, OJJHOCHO YCaBpIIaBamkeM HACTAaBH TOKOM Tpajarba HEJIOKYITHOT PaJHOT BEKa.
HaxxamocT, 6pojHe cTynmje mokasyjy a BUIIE O TIOJIOBUHE PaTHOAKTUBHOT CTa-
HOBHUINTBA HUjE YYUHUJIO HUIIITA O IUTAKY CBOT yCaBplllaBamba HAKOH OKOHYA-
ha IKoJI0Bama. ? Pasora 3a TO je MHOT0, KaKO CYOjeKTHBHE TIPUPOJIE, Ha TIPHMED
HeJ0CTaTKa CaMOIUCIMILINHE, TAKO U OHUX 00jeKTUBHE MPUPOJIE — KAO LITO CY
HeocTaTak CII00OIHOT BpeMeHa, IOPOAMIHE 00aBe3e, HeMoCcTaTakK CTPyIHE ToMOhT

27 Bua. bopusoje Ulyunepuh, Yenoeu sacnusara pagrol ognoca pagnuxa, Hayuna Kmura,
Bbeorpan 1986, 86-89.

28 World Development Report, The Changing Nature of Work, World Bank Group 2019, 23.

29 Wendy Cunningham, Paula Villase, ,,Employer Voices, Employer Demands, and Impli-
cations for Public Skills Development Policy Connecting the Labor and Education Sectors”, World
Bank Research Observer 1/2016; David Deming, “The Growing Importance of Social Skills in the
Labor Market”, Quarterly Journal of Economics 4/2017, 1593-1640.

30 Johnny Rich, Employability: Degrees of Value, HEPI, Oxford 2015.
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y mpodecrHoHaHoj oprjeHTanuju U cindao.’! CBe 0BO je rmoka3aresh [a Heja 1e-
JIOKUBOTHOT y4€Ha He MOXKE JIa Ce CIIpoBe/ie 0e3 3ajeITHMYKOT JeJI0Bakha PajIHU-
Ka, TIOCTIo/IaBania v JipskaBe. YIIpaBo U3 TUX pa3iiora HEOMXOJIHO je Ja OBaj KOHIIeNT
no0uje CBOjy paJiHONPaBHY HAArpaamy (Kpo3 MpaBo paJHUKA HA CTPYYHO yca-
BpiaBame). CBU 3aIOCIICHN MOPajy UMaTH e€(eKTHBHO IMpaBo Ha OecIIaTHO,
KOHCTAHTHO, [IEJIO)KMBOTHO CTPYYHO yCaBPIIaBamke (KA0 U MpeKBaH(DUKAIN]Y U
TMOKBATH(HUKALH]Y aKko Oyay moTpeOHe). Y yCIIoBUMa CaBPEMEHHUX TEXHOJIOIIKHUX
MPOMEHa, jeIMHO ca IIPABOM Ha IIEJI0KHUBOTHO YUYCHE KA0 MHTETPATHUM ElIeMEH-
TOM IIpaBa Ha pajJi MOXKe Ce TOBOPUTHU O KOHCTPYKTHBHOM, PEATHOM OUYBamby
3amociema.’?

3.2. 3amTHTAa NIPUBATHOCTH 3aII0CJAEHUX O] YIIOTpede
AUTATAJHUX TEXHOJIOTHja y CBPXY peaju3anuje
HA/I30pHUX oBJamhema mocjogasna

TBopan TepMHUHa TUTUTAIHA EKOHOMH]jA Y IOMEHYTOM JIeTy OaBHO ce 1 He-
TaTUBHUM aCIeKTUMa AUTUTAIHUX TexHosoruja. Ca TUM y BE3H Ha IIPBO MECTO
M3/IBOJHO j€ OMACHOCT OJf HapylllaBamka MPUBATHOCTH 0 KOj€ MOXKE JIOBECTH YIIO-
Tpeba AUTUTATHUX TEXHOIOrHja. >3 A, Taaa, Ipe YeTBPT BeKa, HUKO HHje MOrao
HU JIa HACTYTH KOJIUKO hie TEXHOJIOMIKHU Pa3BOj HEMOBOJFHO YTHIIATH HAa IPAaBO Ha
pUBaTHOCT. [OBOPMIIO ce caMo O OMaCHOCTH Jla yHoTpeda AUTUTAIHUX TEXHO-
JIOTHja OJ] CTpaHe Ap>KaBe MOXKE JIOBECTH 0 MOBPEAE MIPUBATHOCTH IOjEANHLIA.
Yocranom, mpaBo Ha MPUBATHOCT j€, Kao cBa IpaaHCKa W MOJUTHYKA JBY/ICKA
paBa KojMa OHO M MPHIIAAa, U HACTAJIO Y LUJbY 3aIUTHTE MOjeMHLA Y OTHOCY Ha
npxasy. Mako npunaia rpynu muiahux JeyJCKUX mpasa,’* 1aHac ce HeCyMIHBO
cMmarpa jeqHuM o QyHIaMEHTaIHUX U Kao TaKBO MpeABH)EHO je y CBUM pelie-
BaHTHUM Mel)yHapOIHHM aKTHMa O JbYICKHM IpaBuma.>

HpxaBa HUje jeIMHHN CYOjeKT Ol KOjer IPeTH MOTEHLUjaTHO yTPOKaBabhe
npaBa Ha MpuBaTHOCT. CBe BHIIE OBO MPABO KPIIe MOCIOAABIH, a HAPOIHUTO Be-
JMKe KOMIIaHH]je Koje Cy ce MojaBuje ca pa3BojeM VHTepHeTa W IUTHUTAITHUX

31 Tlox npoecHoHaTHOM OPHjeHTANIHjOM TOIpasyMeBa ce CTpyYHa MoMoh JuIly y carie-
JlaBamy BErOBUX CIIOCOOHOCTH M TaJICHTa 3a 00aBJbame oapeleHux mocosa.

32 Benuka Bputanuja je Ha npumep jour 2017, rofMHe yCBOjHIIa IUIAH 3 pean3alijy KOHIIE-
Ta [EeJIOKUBOTHOT yUera n 'y cBoM OyeTy 3a 2017. ronuHy je 3a Ty HaMeHy oaBojuia 40 MuinoHa
¢ynatu. Good Work: The Taylor Review of Modern Working Practices, 88.

3 D. Tapscott, 327-344.

3+ O mpaBy Ha TIPUBATHOCT MIPBH IYT Ce TOBOPH ce Tek kpajeM XIX Beka y paxy Samuel D.
Warren, Louis Brandeis, ,,The Right to Privacy®, Harvard Law Review 5/1890, 193-220.

35 Unan 12 VauBepsanue jaeknapanuje YjeAnmbeHUX HalKMja O JbyICKUM mpaBuma (1948.
roauHa); wiad 17 MehyHapoaHor makra o rpah)aHcKuM U TOTUTHYKUM npaBuMa (1966. roguna);
ynaH 8 EBporcke KOHBEHIIM]E 3a 3AIITHTY JbYICKUX MpaBa M OCHOBHUX ciobona (1950. ronuna);
uiaH 7 [ToBesbe 0 ocHoBHUM MpaBuMa EBporicke yuuje (2001. ronuna).
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TexHojoruja, momyT ['yrna (Google), @ejcOyka (Facebook), Enna (Apple) nnn
MajkpocodTa (Microsoff). Te komnanuje npuKynsbajy u oopalhyjy nogatke cBux
rpalhaHa u KOpUCTe 3a Kpenpame HHANBUIYATTHOT canpxkaja koju he mytem UH-
TepHeTa OMTH MpeICcTaB/beH CBAaKOM 0of1 Hac.>® YecTo cy TakBe aKTHBHOCTH TOBE-
3aHe U ca ociaoM. Kom MHOTHX JTHIIa je KaTeropuje ,,JITYHO™ | ,,IPUBATHO * BeoMa
TEIIKO OfIBOJUTH, OTHOCHO, TIOBPEJIE CE BPIIE Ha MOCTY U Y BE3H Ca IIOCIOM.

Ca majpuM TEXHOJIOMKHAM HAaIIPETKOM, TUTUTATHE TEXHOJOTHje HE 0CTajy
pesepBUCaHe UCKJBYUYMBO 3a AP’KaBe MM BeJIUKe KoMIaHuje, Beh OuBajy cBe
jebruHUje U mocTymHHUje. Tako mMpoHaia3e CBOje MeCcTo y noMmahnHCTBHMA, a
M3y3eTaK HUje HU paJHa cpeArHa. YIIPaBo y Be3H ca ynoTpeOOM JUTHUTATHUX
TEXHOJIOTHja y TIPOIECY pajia jaBjba C€ jeTHO O] HajaKTYCIHUJUX IMUTamha MO-
JISPHOT PaJIHOT MpaBa — TJie MOCTABUTH I'PaHUIly u3Mely ynorpede qTUruTaaiHux
TEXHOJIOTHja y MPOIecy paja y NHUJbY 3aITUTE MPUBATHOCTH 3aMOCIEHUX Ha
paxgaoMm MecTy? C THM y Be3H, MOCIEABUX ACLEHHja TPUCYTHA je TeHIECHIH]a
CTBapama pagHOIMPaBHUX HOPMH Ca CBPXOM Ja ce 00e30e/Ie yCIOBH 32 Y)KHUBAHE
rpahaHckux cn060/1a U MpaBa 3anoCIeHUX y pagHoM onHoCcy.Y” Y aMOujeHTy rie
IATUTAITHE TEXHOJIOTHje TIPY’Kajy HecarjeanBe MOryhHOCTH ca3HaBama, UyBamba,
npeHoca, KOHTpoJIe, mpahema nHpopMairja u mogaraka (0 3anociaeHnMa),*® pa-
HOTIpaBHA 3aIITHTA TPHBATHOCTH 3aIIOCIIEHUX HaMmehe ce Kao MUTame o1 ToceOHe
Ba)KHOCTH.

Yrnorpeba AUTUTATHUX TEXHOJOTHja Ol CTPAaHE MOCIOAABIA MPEICTaBIba
MOTEHIINjaJIHY OIACHOCT OJ1 HapyllaBamka MIPUBATHOCTH HAPOYMTO U3 J[BA yTJa.
Jeman ce omHOCH Ha 3aIITHTY TIOAAaTaKa O TUYHOCTH 3aMOCIEHUX. Y PaJHOIPAB-
HOJj TEOPUjH, aJIK U PETYJIaTUBH, OBa TeMa y TOJIMHAMA 32 HaMa y)KUBa MOCEOHY
naxmy,> a U3 HOPMAaTHBHOT yTJIa 3a0KPyXKeHa je JoHomemeM OnmiTer mpasuia
EBporicke yHHje 0 3amTHTH MogaTaka o TudHoCTH.* J[pyru actekT moTeHIujai-
HE OMACHOCTH Off HapyllaBama IIpaBa Ha IPUBATHOCT HA PATHOM MECTYy THUE Ce

36 Bun. Gordon Hull, ,,Successful failure: what Foucault can teach us about privacy self-ma-
nagement in a world of Facebook and big data®, Ethics and Information Technology 17/2015, 89-101;
David Lazer, Ryan Kennedy, Gary King, Alessandro Vespignani, ,,The Parable of Google Flu:
Traps in Big Data Analysis*, Science 6176/2014, 1203-1205; Andrew McAfee, Erik Brynjolfsson,
,,Big Data: The Management Revolution®, Harvard Business Review, 2012, 4-9.

37 Jby6ounka KosaueBuh, ,,PajHonpasHa 3amtuTa rpahanckux ¢000/1a 1 npasa 3arocieHux
Ha MECTY pajia — IpoJIop JEMOKPATCKUX BPEIHOCTH Yy CBET paja MM KOMIEH3aluja 3a Behy He-
curypHoct 3anociema?”, Teme 4/2013, 1595-1596.

38 Cenan Jamapesul, ,,HoBe TeHpeHIMje y 06IaCTH 3aMITUTE THIHUX MOJATaKa HA ALy Yy
mehynapoxgaoM npaBy*, Pagro u coyujanno ipaso 1/2016, 74.

3 Marta Otto, ,,The Right to Privacy in Employment: In Search of the European Model of
Protection®, European Labour Law Journal 4/2015, 343-363; Cenan Jamapesuh, ,,HoBe Tenen-
nuje y 00JacTy 3alITHTE JIMYHHUX [0/1aTaka Ha Pajay y MeyHapogHOM U eBPOIICKOM HpaBy*, ilie-
Maiidcku 360pHuk Xapmonusayuja cpiickol u mahapckol ipasa ca tipasom Eepoiicke yHuje, KibUTa
4, [IpaBuu ¢akynrer y HoBom Cany 2016, 263-282.

40 Regulation (EU) 2016/679, OJ L 119, ox nana 04.05.2016. roguse.

1054



360puuk pagosa [IpaBHor paxynrera y HoBom Cany, 4/2021

yroTpede AUTUTAITHUX TEXHOJIOTH]ja O]l CTPaHe MOCIOIaBIa Y Be3H ca pearn3a-
[[1jOM FbETOBUX HaI30pHUX OBJalihermba.*!

W mopen akTyenmHOCTH MPEAMETHOT MATamka, IP’KaBe Cy MPHIIMYHO y3/ApiKa-
HE y CMHUCJTY 3aKOHCKOT peryjucama oBe Marepuje,*> a uzyserak Huje Hu Pemy-
6muka Cp6uja.* YV TakBOj CHTYyAIIHjH TI€ H30CTajy HMIIEpATHBHH TIPOITHCH KOjH-
Ma Ce YCTaHOBJbaBajy MOCEOHA MpaBuia HAJ30pa HAJ PaJioM 3aIMOCICHUX O]
CTpaHe MOCJIOAABIA, FhUXOBAa MPUBATHOCT HA PaJIHOM MECTY IITHTH C€ KPO3 OIIITa
MpaBuiia O MPaBUMa 3aMOCJICHUX U 3alITUTH HUXOBOT JTUYHOT UHTETPUTETA U
JIOCTOjaHCTBA TUIHOCTH.*

VY 071cyCTBY KOHKPETHUX 3aKOHCKHX PEIICHa, KOPUCHE HHCTPYKIIUje 3a 3a-
MITUTY TIpaBa MPUBATHOCTH Y OKBUPY HAI30PHHUX OBJIANThera MOCI01aBIa Ipy-
’Ka rpakca EBporckor cyna 3a Jeyjcka rnpaea. OBaj cyn je Hajupe y mpeaMeTy
Humwur mpotuB Hemauke 3ay3eo cTaB ma ce uinaH 8 EBporicke KOHBEHITH]E 3a
3aIlITUTY JbYJCKHUX MIPaBa U OCHOBHUX CJI000/Ia MPOTEKE U Ha 3aIITHTY ITPUBAT-
HOCTH Y pagHOM omHOCY,¥ ma 6m y mpeamety bapOymecky npotus PymyHnuje
MOCTABHO TEMEJbE OUyBakby MpaBa Ha MPUBATHOCT 3aII0CIICHUX Y OJTHOCY Ha HaJI-
30pHa oBjamhema mocnomasna.*® Tako je y npeameTHoj pecyau Cya yTBpAno
KOjH YCJIOBH Y KOHKPETHOM CITy4ajy MOpajy OMTH UCITYHEHU KaKO HaJ[30p MOCIIO-
JIaBIa He OW MpeIrao J03B0JheHY TPAHUILY MO TOBAA IIPUBATHOCTH 3aTIOCIEHOT
Ha pajiHOoM MecTy. Ca TUM y Be3H, 1a OM HaJ30p MOCIIOoAaBIa OUO JierajaH U Jje-
TUTHMaH HEOITXOIHO je: a) Ja 3amociieHn Oy a1y obaBemTeHu o MoryhHocTH na ce
HBUXOB pajl HAJ3Upe Kao U Ja Oyy 00aBelITEeH! O MPUPOAH CaMOT HaJ[30pa, IIpe
HETO IIITO Ce y TPOIleC paaa yrpaae Omo kakBe Mepe Haaz3opa; 0) aa 3armociacHu
Oyay obaBenITeHu 0 00MMYy Haa3opa (HIIp. 1a JIM Ce HAA3UPy CaMO BpeMe Cliama/
IpHjeMa Imopyka, Wiu ce Haa3upe U IbIXOB CaIpKaj); B) 1a C€ IPETXOIHO YTBPIAH
MOCTOj€ JIM OIPaB/IaHU Pa3JI03H KOjH IMOCIOABITY JIOMYINTAjy YBO)EeHhe KOHKPETHUX

41V Besu ca THMe BHAETH HITP. CYACKY mpakcy EBporickor cyna 3a jeyncka npasa Casera
EBpomne, y Ctpa30ypy. European Court of Human Rights, Surveillance at workplace, 2019, Stras-
bourg, https:/www.echr.coe.int/Documents/FS_Workplace surveillance ENG.pdf, 12. HoBembap
2020.

42 Jby6unka Koauesuh, ,,IHTEpHET U MPUBATAH KUBOT 3aMIOCICHUX: IPAHKIIC MTOCIO/IAB-
YeBUX HAJ30PHUX, TUCIHUIIIMHCKUX U HOpMAaTUBHUX oBnatrhewa’, Unitiepnei u gpywineo, Huru
2014, 350.

4 Nnax, u3yseTak y HaIloj JETUCIATUBY IpucyTaH je y [IpaBuiiHUKY O TIpaBHIMMa TIOHA-
IIaka M0CI0/aBala 1 3al0CJICHUX y Be3H ca IPEBEHIIMjOM U 3aIlITHTOM Off 3]I0CTaBJbamba Ha pay,
Cuyocoenu iracuux Peiiyonuxe Cpouje, 6p. 62/2010. Y wiany 12 tadyka 4 anuneja 8§ Kao jeHO 0
MOHAaMIamka 0 KOjUX ce Tpeba y3apikaBaTH jecTe H HeolIpaBIaHO MIPEKOMEPHO HaI3Upamke pajia.

4 Kao mmTo je To ciy4aj 'y EBporickoj yHHjH, T7Ie ce Ha 0By 00JIacT OHOCH TToMeHyTo Orrre
npaBuio EBporicke yHHje 0 3alITUTH ToJaraka o JJudHocTd. Kox Hac je To: 3aKoH 0 3alITHTH
nogaraka o TMIHOCTH, Cryocoenu iracuux Peityonuxe Cpouje, Op. 87/2018.

4 Niemietz v. Germany (dpplication no. 13710/88) naparpad 29.

46 Bup. lapko Boknuuh, ,,['panulie mociaoaByeBrX HAJA30pHHUX oBJamhemna y 0HOCY Ha
3alITUTY [IpaBa Ha MPUBATHOCT 3aM0CICHUX ", Pagno u coyujanno ipaso 2/2018, 100-102.
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Mepa HaJi30pa y Ipoliec paja; r) Ja ce MPEeTXOMHO M3BPIIH MPOIICHA J1a JTU Ce ITHJb
Ha/J30pa MOXKe OCTBAPUTH MPEAY3UMabEM MEpa KojuMa ce Mame 3aupe y Ipu-
BAaTHOCT 3aIOCIICHUX; JI) Y KOjeé CBPXE C€ MOTY KOPHUCTUTH TOJAIIH 10 KOJUX CE
Johe mpuiInkoM yrnotrpede Hag30pHUX Mepa; ) 1a jin ¢y 3amociaeHnMa Ha pacro-
Jaramy oarorapajyhe mepe 3amTute kKoje Tpeda ma ode3beme aa mociaogaBail He
MOXKe OUTH YyIO3HAT ca caJgpKajeM KOMYyHHUKalMje KOjy 3alociIeHn 00aBiba Ha
pagHOM MECTY, OCHM YKOJIMKO O TOj MOTYhHOCTH HHje TIpeTX0aHo obaBemTeH.’

3.3. Pag npeko aurutajaHux miatgopmu

Ca 1mojaBoM HOBUX TEXHOJIOTH]a jaBJha CE YNTAB HU3 HOBUX ITOCIIOBHUX CY-
Ojekara y OKBUPY OUTHUTAJHE EKOHOMHU]jE, KOjU Cy Y OMTHO] MEpH IPOMEHHIH
HaunH QYHKIIMOHHUCAka CBakoaHeBHUIIE. Kasa je moTpeOHO MpubaBuTH Hajpasiiy-
yuTHje MHQOpMaIH]je y Moryiey OHIIo Koje TeMe, Ha paciojaramy je niaardopma
— Buxunienuja (Wikipedia). 3a opranu30Bame CMEIITaja 1 OCMHUIIIbABALE Ty TO-
Bama KopucTte ce riargopme — AirBnB unu Booking. OBe miatdopme Hye Haj-
pa3MUnTHje ONIIHje peHohuTa y 61io KojeM Iely CBeTa, a Iph TOMe He Toce-
Iyjy HUTH jelHY jeAMHY HEKpETHUHY (Iakiie, kao u BehuHa mnardopmu, QyHKIH-
OHHIITY ,,BUPTYETHO™ — M3BaH peadHocTn).*® Ty cy u mururanne miarhopme 3a
npeBo3 — HOp. Yoep (Uber), TproBuny — AmasoH (4Amazon), u MHOTE ApyTe, ca
KOjuMa Cce T0jeTHOCTAaBJFEHO KOMYHHITpa y3 momMoh Tenedona, TabieT, mpeHo-
CHBOT WJIM CTaHAapJHOr pauyHapa. Jlururanse miatdopme 3amnpaBo JIeinyjy Kao
JTUTHUTATHA TOCPESAHUIIN n3Mel)y IOHY/Ie U MOTPpaKbe. 3a CBaKy YOBEKOBY TIOTpe-
Oy, JaHac MOCTOjM HeKa AUruTanHa maardopma koja he je 3agoBossutu. M3yserak
HHje HA paj.

[Ipu Tome, nnardopme 63 BETUKKUX TPOLIKOBA (MOIITO He Tiahajy nHGpop-
Mallfje), YeCTO yIOIIbaBajy Jbye IITUPOM CBETa U OCTBAPYjy BEIUKY 3apamy, 6e3
MKaKBOT IOCJIOBHOT PU3HKa, n30eraBajyhu 1a ce IeKIapHuIly Kao MOCIOAaBIH, YaK
1 Kaza To jecy. Kaga roBopumMo 0 AUTHTATHIM TuTaTdopMama Ipeko KOjuX ce BPITH
pazn, ped je o UHTepHET cepBHCY, OHOCHO alIMKalMj1 KOja CYIITHHCKH CIIaja, C
jemHe cTpaHe, Jbye KOju uMajy ToTpedy 3a u3BpIIaBameM onpeheHor paaa, u ca
JpyTe cTpaHe, JIUIa Koja UMajy NoTpedy 3a HaJaxemeM nocia. 3axBabyjyhu 1a-
TEepHETY, OHU KOJH UMajy MOTpeOy 3a m3BpIIaBameM ofpeheHor pana (rmocioaaBalt
KOPHCHHK, KJIM]JEHT), 10 Iera Mory IohH JOCJIOBHO y CBAKOM MOMEHTY. Jlururarn-
Ha rIaTdopMa y OMII0 KOM MOMEHTY, 24 daca, 365 maHa y ToguHu ,,00e30ehyje
(AIMTUTATHOT) paJHUKA KOjH je CIIpEMaH J1a 3BPIIH OCTABJLCHH PaIHH 3a1aTaK.*

47 Barbulescu v. Romania (Application no. 61496/08) naparpa¢ 121.

48 Y KOHTEKCTY MHTEPHET TEXHOJIOTHjE TI0jaM BUPTYEIHO O3HAYABA CBE OHO HITO (PU3UUKH
HE MOCTOjH, HUje OMUIIJBUBO Beh je BUAIBMBO 3aXBasbyjyhn KOMITjyTEpCKOM cOpTBEPY.

49 Christophe Degryse, ,,Shaping the world of work in the digital economy*, ForesightBrief,
ETUI 1/2017, 2.
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CBe nuruTangHe maaTdopMe MOCPEICTBOM KOjUX CE BPIITH PaJ MOKEMO TI0-
nenuTH y nBe rpyne. Ca jefHe cTpaHe CTOje OHE KOje Cy 3aCHOBaHE Ha T3B. Ma-
COBHOM pany (crowdworking), a ca npyre, OHE 3aCHOBaHE Ha BPIICHY PaTHUX
3ajataka 1o 3axteBy (work on demand).>® Ho, u mopes pasiuka Koje MocToje y
HAaYMHY BUXOBOT (DYHKIIMOHUCAA, TIOCTEANIIe KOje oBe mIaTdopmMe JIua Koja
npyXajy yciayTy paaa HoCpeAcTBOM MIaT(GopMu cy TOTOBO UACHTHUYHE.

Ha 6a3n qurutamHux miaaTgopMu 3a1IpaBo je CTBOPEHO jeHO MOCeOHO, TIa-
panenHo TpxkuinTe paaa.’! To TpXKHUIITE OMIMKY]je HarnaneHa GpIeKCHOUITHOCT
ca jeqHe CTpaHe, a ca Apyre, u3pa3urta (UHAHCHjCKA U COITHjaJIHa HECUTYPHOCT
3a MUa Koja paje Ha Taj HauuH. JInna Koja 00aBibajy pall MoCpeiCTBOM ILIaT-
dbopmu Ompajy 3a kora he ma paze, kana he pagurtu, Koje mociose he na m3Bprma-
Bajy, Kao U KoJuMKo he aa paje. AW CyIITHHCKH, Ta (PICKCUOMITHOCT MOCTOjH
camo Kao MOryhHOCT y TEOpHjH, JIOK C€ y PEaTHOM KHBOTY PETKO KaJia OCTBapY-
je. JIuua xoja pazie moCpeaCTBOM MJIATQOPMHU YIIIaBHOM HU HE 3Hajy KO je Hapy-
YUJIAIl BBUXOBOT pajia. Y CHTyaluju Kaga ce 0ope 3a cBakW Iocao, mpuxsarahe
ra KaJ roJ ce 3a TO yKayke MpHJInKa, Te he ce HepeTKo AeliaBaTu 1a pajge MHOTO
JTy’Ke HETO IIITO T03BOJhaBajy 3aKOHCKH MTPOITHCH KOjU ypehyjy paaHo BpeMe, Uin
he 300r cuHXpOHM3aNM]je ca MOCIOBHUM MPOLECHMa KOJ HapyYHolla ocia, MO-
paTty ma pajae y TaqHo oxpel)eHoM BpeMeHy Koje UM He oaroBapa (HIIp. peOBHO
TOKOM HONM, BUKEHJIOM, 332 BpeMe MPa3HUKa).

[Ipu Tome, BUXOB paj ce onBHja Oe3 OMII0 KakBe MpaBHE (HhOpME U 3aIITUTE.
Hema HukakBOTr yroBopa Kao IMpaBHOI OCHOBA 3a HHXOB paj UIU Cy TO BeoMa
Ty pH ¥ TPOOJIEMATHYHH YTOBOPH, KOJH IITUTE CaMo ,,IaTdopmy*’. CaMuM THM
rpaBa o OCHOBY pajia, Kao MITO Cy 3apajia, iaheHu TOMUIIBU 0IMOD, TIPABO Ha
0e30eqHOCT 1 37paBJbe Ha pajy, IpaBa U3 COIUjaJTHOT OCUTYpama, 3a IhiUX OCTa-
jy HemocTmkHa. Pasior je 3aTo mrTo He paae y popMu pagHOT OfHOCA, HUTH CY
MIPETNO3HATH Ka0 3amoCcieHH (MITO U jecTe KPajiby ITNJb OpraHu3aropa rmiatGopmMu
Y OBOT BUJIa EKOHOMHU]E — JIa C€ IIEJIOKYIIaH PU3KK MOCIOBaka U pajia IPeBak Ha
3amociiene). Ha Taj HauWH ocTajy M3BaH 3aIITUTE KOjy MPy’Ka TPaguIlHOHAITHO
pazHO MpaBo, OMHOCHO MPEMyLITeHU Cy caMu ceOu. | eHepanHo, Hemajy rapaH-
nuje (UHAHCH]CKE CTAOMITHOCTH, JyTOPOUHY TIEPCIIEKTUBY Y MOTIIEAY Kapujepe,
HUTHU OMJIO KaKBY 3aIITUTY Yy CiIy4ajy OOJeCTH, MOBPEE H CII.

3060r cBera HaBEICHOT, IUTUTATHE IIaT(HOpPMe TUKTUPA]y JaJby €BONIYITH]Y
paJIHOT MpaBa y MPaBIly IIUPEHa PaJHOMPABHUX HOPMH U Ha JIMIIA KOja BPIIE paj
MOCPEJCTBOM THX IIATHOPMU. ATH, TIOCTABJbA CE MUTAKE — Y KOjeM MpaBIly
MOke ¥ TpeOa J1a jie InpPerhe Kpyra JIMIa Ha Koje ce OIHOCE paJHONpaBHE HOpME?

300 paznuuuTHM BpcTamMa IUTHTATHUX TUiaTGopmu Bua. Japko Boxwuuuh, ,, JAururanue
niarGopMe U BUXOB YTHIIA] HA OJHOCE MMOBOJAOM AUTHTAIHOT pana,” 36opHuk pagosa Ilpasnol
gaxyniienia y Hosom Cagy 1/2020, 455-458.

31 Christophe Degryse, Digitalisation of the economy and its impact on labour markets,
Working Paper 2016.02, ETUI, 35.
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VY Teopuju ce y TOM TOTJIEY jaBJbajy TPH MpemIora. Jeman BOAH Y MPaBIly
penebuHUCamba PaHOT OJJHOCA U HACTOjamba Jia ce MIaTPOPMCKH paJl CTaBU Y
OKBHpE 0Be (hopMe IpYIITBEHO peryaucanor paaa. J{pyru ce ogHocu Ha peaedu-
HHUCambE M0jMa 3aMoC/IeHOr,>? HIId yBOhermha HOBE KaTeropuje ,,palHuK" — JIua
KOja Ou ce 1o mpaBuMa 1 o0aBe3ama 1o OCHOBY pajia Haja3uia usmel)y 3amnocie-
HOT U camo3arocieHor.>® Tpehu mpeior moapasymesa peaeduHucame mojma
TTOCJIONABIIA M U Y TIPABITY YCIIOCTaBJhamba (PIEKCHONITHUjUX KPUTEPHjyMa Ha
OCHOBY KOjUX OM ce oipeljuBaio fa v je KOHKpeTHa TUTHUTalIHA IaTdopma Imo-
ciioj[aBail,>* Te yKOJIMKO Ce UCIIOCTABH Jia jecTe — Ouyia Ou Jy’KHa Ja Mmpey3Me
o0aBe3e MmocJio/iaBlia U3 3aKoHa Kojuma ce ypelyje paja y ciryxou Jpyror.

4. 3AK/bYYAK

JluruTaiHe TEXHOJIOTHje U3 KOPEHA Cy TPOMEHHJIE HAYMH Ha KOJH )KHBUMO
U paauMo. Y 3Ha4ajHOj MEpH Cy oJlaKIajie u yop3ajie MHOTE ITOCIOBHE IIpolece,
aJIM ca Jpyre CTpaHe, yHese Cy BeJIMKY HECUTYPHOCT 3alociieha U PU3HK O] yIPo-
KaBara Moje/IMHUX (QYHJIAMCHTATHUX JBYICKHX MpaBa Ha paJHOM MecTy. Tako
BEJINKE M KOPEHUTE IMPOMEHE Kao UMIIepaTHB HaMehy mpoMeHe pagHor 3aKOHO-
JTaBCTBa Koje Ou Tpedao na uay y mpasily o0e30ehuBama pearHor 3anociema U
JIOCTOjaHCTBEHUX yCJIOBa pajia 3a CBa JIMIa Koja paje, 0e3 003upa Ha KOju Ha9YuH
o0aBJspajy pan (ykJbyuyjyhu u ,, aurutanse pagnuke ). Ca TUM y Be3u, oTBapa ce
notrpeba 3a 3aKOHCKUM ypelhermeM KOHIIENTa [EJI0KHBOTHOT YUeHha, Ka0 HHTE-
I'paJIHOT eJIeMEeHTa [TpaBa Ha paJi, Kao U 3a YCIOCTaBJbatbha MPEIM3HNX 3aKOHCKUX
IpaBUJIa y BE3M Ca 3aIITUTOM IIPUBATHOCTH HA PAJHOM MECTY.

[lopen Tora, mojaBa AUTHTATHUX TLUIAT(HOPMHU Ka0 HOBOT Cy0jeKTa y CBETY
paza OTBOpHJIA je MUTAaE PEryyncama BIXOBOT MPABHOT cTaTyca (Kao MOCIo-
JIaBIIa) U [TpaBa 110 OCHOBY pajia 3a JIUIa Koja paje MoCPEICTBOM THX IIaTOPMHU.
Wmajyhu y Buay Ha4MH Ha KOju GYHKIIMOHUINY TUTHTANIHE aTdopme, 3a ype-
huBame HUXOBOT MPABHOT TOJIOXKaja Orhie HEOMXOJHO YCIIOCTaBakhe MPABHUX
npaBmiIa Ha MehyHapogHOM HHUBOY, Koje he 00yXBaTHTH CBE 3eMJbe U3 KOJUX CE
opranmusyje u o0aByba pa.

2110, Digital labour platforms and the future of work — Towards decent work in the online
world, Geneva 2018; Cenan Jamapesulh, ,,Ypeheme pannor onnoca y CpOuju y KOHTEKCTY HOBHX
OKOJIHOCTH Y CBeTY paja“, 36opnux pagosa Ilpasnot gpaxyniueiiay Hosom Cagy 3/2015, 1062-1063.

33 TlocToje TeopeTHYapH KOjU OBaj IIyT HE BHJIEC KAo HajajekBaTHUjU. Bua. Valerio De Ste-
fano, The rise of the “ just-in-time workforce”: On-demand work, crowdwork and labour protec-
tion in the “gigeconomy”, ILO, 2016, 18-20.

34 Jeremias Prassl, The Concept of the Employer, Oxford University Press, Oxford 2016,
155-194.
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I[TPABO 3AIITUTE )XUBOTHE CPEAVHE
Y CPBUIA — UBMEDBY ETUKE IOBPUX HAMEPA
1 ETUKE OAT'OBOPHOCTU

Cascemiak: Pag je konyeniupucan na ghopmanue u ipaxkiuuyne iipooieme y
obnactuu 3awiiuiie HCUSOUHe Cpegune, Koju HACTUYUajy Kao nociequya upoiy-
witarea ulu Hegeiarnd oplana 3aKOHogagHe u usepuine graciuu y Cpouju, ca
Hainackom Ha ciiarve y 2020 — of Togunu. ¥ ttexciuy je uzgpuieHa anaiusa uo3u-
MUBHOT 3AKOHOYABCIUBA U YcalaaweHociu gomahux upasHux ipoiuca ca mehy-
HAPOGHUM JeKIapayujama u KOHGeHYUjama Koje je Haua gpaicasa pamuhuxosaid
(og Ciuoxxonmcke gexknapayuje u Konsenyuje Caseiia Eepoiie o ipahanckoj og-
1060PHOCTUU 30 WIHETLY UPOY3POKOBAHY 00a8/bAEeM JeAAMUHOCTUU OUACHE 110
HCUBOTUHY cpeguHy go Hexnapayuje uz Puja), kao u ca espoiickum Jfupexiuusama
(Hupexinuea EY 3a ungyciupujcke emucuje) u Ypegoama (¥Ypegoa opoj 525/2013 o
MOHUMIOPUHTY U U3BEULTUABAFLY O eMUCUJaMA TAC08A ca eheKiiom CluakieHe baulitie
U U3BCUWTUABATLY O gPYTUM UHGOPMAYUJAMA 0g 3HAYA]A 3a KIUMATUCKE UPOMEHE).
Kangugaiuypa 3a pagnoiipagro 41aHcitgo y e8poiickoj iopoguyu Hapoga obage-
3yje cpiicku dapaamenii u Bragy ga yuune gogaiune naiiope y upagyy Xapmouu-
s3ayuje nawel ipasa ca espoiickum. Y pagy je 3ayseiu de lege ferenda tpuciuyii,
ila ayiop obpasnaxice HeOUXOgHOCI USMEHA U JOUYHA HU3A 3AKOHA, KAO WO CY
3axon o ipoyenu yiuuyaja na HcuUBOUHY cpequry, 3aKoH 0 CIUpatiewKoj upoyeHu
Viuyaja Ha JCUBOHY cpeguty, 3aKoH 0 HaKHAgama 3a Kopuuwiherse jagnux gobapa
u 3akon o bypeiuckom cuciuemy, kao u winuo opoicel gonouterva Cpiickol ipahanckol
3aKOHUKa (y Kome bu Mopaie Ouiiu pazpeuwiere guieme Koje ciyiasajy cyojexiue
iipasa y kopuwherby ekoowke wyxncoe Kao UHCIUPYMeHIua 3auiiuilie JCusoiune
cpegune). Yrazawno je na Helpuxeai/bu8o ogciiyiiarbe 0g jegHol 0g teMebHUX
ipuHyuila yciianosmenux Puo gexnapayujom, Koju ca cobom gonocu uuitas Hu3
CUIPYKIUYPHUX UPOOIEeMA U HeCTOCOOHOCT (DYHKYUOHUCARA KAKO UHCTUUTHYYUje

* UjiaHaK je HaCTao Kao pe3yJITar pajia Ha Hay YHOMCTPaXKuBAUKOM [POJEKTY ,,I[paBHa Tpaiu-
11ja ¥ HOBM IpaBHHU n3a3oBu‘ [IpaBHor dakynrera Yuusepsurera y HoBom Cany y 2020. roqunu
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3enenol ghonga, warko u Huza oplanuzayuja Kojuma je exonoiuja y poxycy genosarvd.
Tocneguye guckpeiianyuje uzmehy namepa ipoxiamosanux Ycimagom Cpouje u
Hayuonannom ciupaiueiujom Cpouje 3a ipuciuyiiarne Cpouje u Lpue I'ope Espoii-
ckoj ynuju uz 2005 1ogune c jegre u 0gcycitéa agex8ainux aKiueHOCUY 3AKOHO-
gasHe U u3BpuiHe 61aCiiU y 3aminutiy HCUSOUIHE cpeguie, ¢ gpyle cuipane, olie-
gajy ce Kako y u3pasuiiio 10wWum oyenama y uociegroem uzgewiiajuma Eepoiicke
Komucuje u Eepoiicke kanyenapuje 3a Jcugoiiny cpeguhy, axo u y 3gpascii8eHoj
VIPOSICEHOCTIU U THOBUWMEHOM CllleileHy cmpiuHociiu éenuxol opoja ipahana Cpouje,
anu u gpylux epoucKUx gpacasa, ycieq WilemHux emMmucuja, OgHoCHo Uoayyuja
8a3gyxa, 60ge u 3emmpuiia Ha wepuuiopuju nawe zemswe. Ilopeg ipegnoia 3a u3-
MmeHe ghopmannol okeupa y oonactuu Ilpasa sawiiuitie scusotune cpegume, y pagy
ce yKkazyje u Ha HeolxogHoCiu Kopuwheroa oHux mMexanuzama ipahanckoipagne
sauitiuiie, Kao wito je eKonowKa uysicoa (yciianossena 3akoHom o oonuiayu-
onum ognocuma 1978), koja je, iio ceojoj upupogu, actio popularis u y iwiom cmuciy
ipuciuyiiauna Hajuupem kpyiy cyojexaiua. Ogopana ciuangapga ycilaHo8/beHUux
Kjoiuo iipoiioxonom u basenckom xoneenyujom ou, wupoxum kopuuihersem 0ol
ipoyecHol UHCTUPYMeHTUA, OUNA CIUAB/bEeHA He CAMO Y PYKe UpegCitiasHUKA 3AKO-
HOgagHe u u3epuine, eeli, YCio8HO peueHo u cygeke 8aaciuu (YCi08Ho, HApAGHOo,
3001 Wola Wilo CYgosu MOTy OgaAyHUBATUY CAMO YKOAUKO CUUPAHA Y HOCULYUKY
HOKpeHe UapHUYHY WyncOy, aiu He U Ha OCHOBY COUCIUBeHe UHUYUjatuuse).

Kwyune peuu: scusoiina cpeguna, xapmonusayuja upagrHux upouuca, exo-
JowKa wyxcoa.

ITPABO HA 3IPABY )XMBOTHY CPE/IUHY —
MEDBYHAPO/IHU HOPMATHMBHU OKBHP

VY KOJIOKBHjaJTHOM TOBOPY BEOMa 4eCTO Harjamasamo Ja ,,ipupoja He Mo-
3Haje rpaHuIe”. YrpoKaBame eKOCUCTEMA Y JeHO] APKaBH HEMUHOBHO yTHYE Ha
CTame YOBEKOBE OKOJIMHE Y IPYTUM 3eMJbaMa, TIOHEeKa ] ¥ Ha 1eJI0] TIaHeTH. 300r
tora je u [IpaBo )KUBOTHE cpellrHe, pe CBEra, yreMeJbeHo Ha MeljyHapoJHuM
NpaBHUM aKTHMa, KOju OMBajy paTH()UKOBAHH M MHKOPIIOPUCAHU Y HAIIHOHATHE
MpaBHE cUcTeMe. Y OBOM OjieJbKy ykazaheMo Ha oHe JieKiIapalnje, KOHBEHIHje
u MelyHapoHe yroBope, Ha KOjuMa je yTeMeJbeHa OBa TpaHa ImpaBa, Kako IJIo-
0aJIHO, TAKO M Y HAIIIOj 3€MJBH.

[MpuHIun fa je mpaBo Ha 3ApaBy )KMBOTHY CPEIHMHY jEIHO O OCHOBHHUX
JBYJICKUX IIpaBa yreMeJbriia je Takozsana CTOKXOJIMCKa Jaekapaiuja usz 1972!
(myH Ha3uB oBoOT JA0KyMeHTa je [eknapanuja Kondepenuuje YjeaumeHnX Hauja

! Declaration of the United Nations Conference on the Human Environment, http:/www.
unep.org/Documents.Multilingual/Default.asp?documentid=97&articleid=1503
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0 JKHBOTHO] CPEAWHN), Ka0 M aKIIMOHH TIJIaH 3a )KUBOTHY CPEINHY KOjH j& TOHET
paau cripoBohema y eso oBor JoKkyMeHTa. JloHeTa je ka0 KPYHCKH TOKYMEHT
Kondepennuje YjenumeHnx HamMja 0 )KUBOTHO] CpeAUHHU (OApIKAHE y TIIABHOM
rpany LBeacke y jyny 1972), npse rinobanne KoHpepeHIUje y UCTOPUjU YHja je
OCHOBHA TeMa OuJIa 3alITHTa )KUBOTHE CPETUHE.

CranHOCT M CTa0MJIHOCT CpeliCTaBa HAMEHEHUX 00e30ehuBamy 31paBor
YKABOTHOT OKPYKeHa, Koja He O 3aBUCHUJIA O] CBAKOAO00HE T0Ope BOJHE TOHOCH-
nana oanyka, Moryhe je, usmel)y ocranor, 00e30eJUTH MPUMEHOM Hauena ,,3ara-
huau mmaha®, xoje je y mehyHnapomgHo mpaBo u mpakcy yBeneHo Jlexiaparimjom
VYjeaumeHnX HalMja o )XKUBOTHO] CPEIMHU U pa3Bojy, JOHETo] y Pro ne sxaneunpy
1992 (Puo nexmaparja).> [Ipema nmpunIunmy 6poj 16 oBe mexmapariuje: ,,HaIuo-
HaJIHE BJIACTH Tpeda Jla HACTOje J1a TPOMOBUIIY UHTEPHAIN3AIU]y TPOIIKOBA
3aIITHTE )KUBOTHE CPEIUHE U YITOTPeOy eKOHOMCKUX HHCTpyMEHaTa, y3uMajyhu
y 003up mpucTyn Aa 3araljuBad y MpUHIUIY CHOCH TPOLIKOBE 3araljema, y3uma-
jyhu y 003up jaBHE mHTEpec 1 0e3 HapyliaBama MeljyHapoaHe TProBHHE U WH-
Bectunyja“. Konsenuuja Caserta EBporne o rpal)anckoj oATOBOPHOCTH 32 IITETY
MIPOY3POKOBaHy 00aBJBAMEM JETaTHOCTH OIACHE IO JKUBOTHY cpeauHy’ u3 1993.
roauHe, nonazehu ox Hauena ,,3arahuBau muaha®, cTBapa MpeTHOCTaBKE KOjUM
OmBa oJIaKIIIaH TePET HOKa3HuBarba JUIMMa Koja IMajy aKTUBHY JICTUTUMAITH]Y ¥
MOCTYILIMMa HaKHAJE IITeTe y 00JacTH 3alITUTE KUBOTHE cpeauHe. thom ce
yTBphyje 00jeKTHBHA OATOBOPHOCT OHUX (DM3WYKUX W MPaBHUX JINIA, KOja 00a-
BJbajy OMACHE JENaTHOCTH, JaKiie OATOBOPHOCT HacTyIma 6e3 003upa Ha KPUBHUILY
BPIIHOIA OITACHE JICTIATHOCTH.

[lopen HaBegeHUX akaTa, C 003UPOM Ha TO Ja Hallla 3eMJba UMa CTaTyC KaH-
IAaTa 3a WIAHCTBO Y EBPOIICKO] YHHjH, 3a CPIICKO MPpaBo ToceOaH 3Havaj UMa Xap-
MOHHM30BambE HAIIET MPAaBHOI' CUCTEMa ca TaAKO3BaHUM ,,acquis communautaire*
—mpaBoM EBporncke yamje. Y unany 191. Yroopa o ¢pyHkInonucamy EBporicke
yHHje* HarJIalmeHo je, MPBUM CTABOM, JIa MIOJIMTHKA YHHje y 00JaCTH KUBOTHE
CpeJIHE JIONPUHOCH OCTBAPHUBAY ClieiehnX MJbeBa: 04yBamy, 3aITUTH U I10-
0oJbllIalby KBAJIMTETA KUBOTHE CPEJUHE; 3AIITHTH 3/IpaBjba JbYIU; MYJAPOM H
palroHaIHOM KOpHIThewny NPUPOTHUX pecypca; MOJACTHIIAkY Mepa Ha MelyHa-
POJHOM HHBOY, 32 pelllaBambe PErHOHAIHHUX FIIH TJI00aTHUX TTPO0IIeMa JKUBOTHE
cpeluHe, a HapouuTo y 0OpOU MPOTHB KIUMATCKUX NMPOMEHA. YTOBOpP Y CTaBy
JIPYTOM MCTOT YiaHa HarjaliaBa Jia Cy TEMEJbHH MPHUHIIMITN Ha KOjJUMa ITOYUBa

2 Rio declaration on environment and development (Pro nexaparrija o )KHBOTHOj CPEUHA
1 pa3Bojy u3 1992.) https://www.un.org/en/development/desa/population/migration/generalassembly/
docs/globalcompact/A_ CONF.151 26 Vol.I Declaration.pdf

3 Convention on Civil Liability for Damage Resulting from Activities Dangerous to the En-
vironment, Lugano, 21.V1.1993

4 Consolidated versions of the Treaty on European Union and the Treaty on the Functioning
of the European Union (TFEU) [2016] OJ C202/1.
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€BPOIICKA EKOJIOIIKA MOJIUTUKA: HAYENO MPEJOCTPONKHOCTH U IPEBEHTUBHOT JIEJI0-
Bama, HAYEJIO JIa IITETY HAHETY JKUBOTHO] CPEIMHM MTPBEHCTBEHO Tpeba OTKJIa-
aTH Ha U3BOPY M Haueny na 3arahuBad miaha. Y oBoMm TekcTy hemo moceOHy
MaXEY MMOCBETUTH OHUM CETMEHTHMA CPIICKOT MpaBa 3allITUTE )KUBOTHE CPEIIU-
HE KOjH HUCY Y 3HAYajHO] MEPH WJIM HHUCY YOIIIITE yCarjalleHu ca eBPOTICKUM
MpaBHUM IPONUCHMA, JAeKIapaljama u ussemrajuma Esponcke Komucuje, kao
Y MIPaBHUM ¥ TPAKTHYHUM MPoOIIeMUMa KOjU MPOU3JIa3e U3 TAKBOT OJTHOCA Mpe-
Ma [IpaBy 3amITHTE )KUBOTHE CPEIMHE.

CPIICKO EKOJIOIIKO ITPABO U ITPAKCA — UBMEDBY
JEKIIAPATUBHOI 3AJIATAA 1 HEAJIEKBATHOI" IEJIABA

Beh najBuiu npaBHuM akToM, YctaBoM Penyonuke CpOuje, y IpBOM cTaBy
uyiaHa 74 je, y ckiany ca onpendama CTOKXOJIMCKe JeKiIapalyje, TpoKJIaMOBaHO
MpaBo cBakor rpahaHrHa Ha ,,37paBy )KHBOTHY CPEIHHY U Ha OJaroBpeMeHO U
MOTITYHO 00aBeIITaBamkbe O leHOM CcTamy . ONTrOBOPHOCT 32 UyBarmhe U M000Ib-
[IaBame KUBOTHE CPEAMHE MPOMHCaHa je Y UICTOM 4YJIaHy Kao OMIITa AY>KHOCT,
ca oceOHMM HarJanaBameM OJITOBOPHOCTH PEMyOIINYKNAX U TOKPAJUHCKUX Opra-
Ha y obnactu ekosoruje. Harnamasamo, IpuToM, Aa cy HaAJIeKHOCTH OKpajuHe
y 00JacTH ynpaBibama IIyMamMa, HHCIEKIIM]CKOT Haa30pa U ra3oBama Halnuo-
HaJIHUM nlapkoM Dpy1ika ropa yKHHYTe WK 3Ha4ajHO pelyKOBaHE y TPETXOAHUX
HEKOJIMKO TOAMHA, PA3TMYUTUM NPAaBHUM aKTHMa. 3aKOH O 3aIITHUTH KHBOTHE
cpenuHe, BoheH cioBoM YcTaBa, eHyMepaTUBHOM METOAOM Je(HHHUIIIE TAKO3BaHE
,,CYOjeKTe cucTeMa 3aIlITHTe )KUBOTHE CPEINHE, CBPCTaBajyhu y Ty rpyny: Permy-
onuky CpOujy; ayTOHOMHY TIOKpajuHy; ONIITHHE, OHOCHO I'pajioBe; mpeayseha,
npyra nmomaha m cTpaHa mpaBHA WA U IPEIy3€THUKE KOjH Y 00aBIbamy MpH-
BpEIHE U JIpyTre JIENaTHOCTH KOPUCTE MPHUPOIHE BPEIHOCTH, YTPOKABAjy HIIH
3araljyjy ’KUBOTHY CpEIHHY; HAyYHE U CTPy4YHE OpTraHHU3alllje U IPYyTe jaBHE
ciyx0e, kao u rpahane, rpyne rpahana, BUX0OBa yApYyKema, TpodhecuoHa He
WM IpyTe OpraHusanuje.’

VY mecroj Tauku Tpeher oxespka Tpeher nmornasiba Haunonanue crpareruje
Cpb6uje 3a npuctyname Cpouje u Lpue I'ope EBporickoj yuuju uz 2005 roqune,’
HABEJICHO je J1a je ,,I[UJb aKTUBHOCTH M Mepa y 00JIaCTH )KMBOTHE CPEUHE CTBaA-
pame yciioBa 3a mprarohaBame CTpyKType U JUHAMUKE TPUBPEIHNX U IPYTHX

5 3aKOH 0 3alITUTH KUBOTHE cpeane, (,Ci. rmacauk PC*, 6p. 135/2004, 36/2009, 36/2009
— np. 3aKkoH, 72/2009 — np. 3akown, 43/2011 — onnyka YC, 14/2016, 76/2018, 95/2018 — np. 3axoH u
95/2018 — np. 3akoH

% Hanmonanua crpareruja Cpouje 3a npucryname Cpouje u Lipue Tope EBporickoj yHuju,
Kanuenapuja 3a npuapysxusame EBpornickoj yauju Bnage Penyonuke Cp6uje, [Ipemuc noo, beo-
rpazx, 2005 ronune
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JIEIATHOCTH, OTHOCHO TIPOIIeca Y )KUBOTHO] CPEIMHU, TAKO JIa Ce 33]I0BOJbaBAbEM
norpeda cafallbuX TeHepanuja He yrpoxasa npaBo Oynyhux renepanuja Ha
3[[paBYy JKUBOTHY CPEIMHY, HA HICTOM W BHIIIEM HUBOY.

Jaxiie, CBU MpaBHH MPOMKCH KOjH PEryJIUINY 00JacT eKoIoruje, ox YcraBa
Kao HajBHUIIIET MPABHOT aKTa, T1a JI0 3aKOHA U TIOJ[3aKOHCKHX aKara, Kao U Mporpam-
CKUX JOKyMEHaTa JIOHETUX y MPOIECY EBPOIICKUX WHTETpaIlfja HarjlalaBajy
er3UCTEHITHjaTHy Ba)KHOCT OBE 007acTH. Y JOMEHY €THKE MOOpHX Hamepa u
JICKJTapaTUBHOT 3aj1ararma 3a J0CTH3amhe HajBUIIUX CTaHap/ia y 00JIaCTH 3aITUTE
KUBOTHE cpennHe, CpOuja ocTaBiba yTHCAK APKaBe ¥ KOjOj MTOCTOjU BUCOK HIBO
€KOJIOIIKE CBECTH M CHa)KHA BOJbA JOHOCHJIALA OJIYKa /1a C€ Ta CBECT MPETOUH
y KoHKpeTHe pe3ynrare. OBaj pax mahe onroBop Ha MUTAE J1a JIX je TAKO M Ha
TUTaHy €THKE OATOBOPHOCTH M J1a JIM je PEaTHO CTae Y 0BOj 00JIacTH MaKap Ipu-
OMmKHO cTeueHoj uMIpecuju. buhe n3net n HU3 npeaora koju he ce ogHOCHTH
Ha [paBHE MPOIHUCE KOje je HEOMXOAHO U3MEHUTHU U JOMYHHUTH WIH AOHETH Y
HapEeJTHOM TIEPUOJTY.

VYpkoc cBeMy HaBeJCHOM, IPEACTABHULIN 3aKOHOJABHE U M3BPILIHE BIACTH,
Ha)KaJIOCT, HUCY YCaTJIaCHIIA CBOje NIEJIOBark¢ Y 0BOj 00JacTh ca Beh HaBeIeHUM
wiaHoM 74 YcraBa PenyOnuke CpOuje. 3akoHOIaBall C€, CBOjUM HEIOCTYTAbEM,
ormymiaBa o 06aBe3y aa 006e30enu OMIITE MPAaBO Ha 37[paBy )KUBOTHY CPESIUHY U
Ha 0JarOBPEMEHO U MOTITYHO 00aBEIIITaBAKhE O FhbeHOM CTakby, a H3BPIIHA BIACT
TO YWHHU ycKpahuBameM nHpopManmja rpaharnmuma Cporje 0 HUBOY 1 KOOHUM TI0-
cleAnIaMa MmoiyIyja Ba3ayxa, Bojie M 3eMJbe Ha IPOCTOPY Halle APKaBe, Kao U
HEJOHOIIEHEM O/IroBapajyhux ypenada, uiii 9eCTOM JOIHOM y FbHXOBOM YCBa-
jamy u ummnementanuju. [lopen Tora, Ha TepeT 3aKOHOABIIA CE MOXKE CTABUTH
OKOJIHOCT JIa YMTaB HU3 Beh IOHETUX 3aKOHA M3HCKY)y XHUTHE U3MEHE U JIOMTyHE
Y XapMOHH3AIIH]y Ca EBPOIICKUM TUPEKTHBaMa — 0] 3aKOHA O MIPOIICHH yTHI[aja Ha
YKMBOTHY CPeAMHY’ 1 3aKOHA O CTPATEINKO] MPOIIEHH yTHIIAja Ha )KHBOTHY CPEIH-
HY, CBE JI0 3aKOHa O HaKHaJaMa 3a Kopulnhemwe jaBHuX 1o0apa u 3akoHa o OyeT-
CKOM CHCTEMY, a Jla T¢ M3MEHE U ToIyHe Beh romnaamMa He OMBajy pean30oBaHe.

Haxo je na auBoy EBporicke yHuje jour 2013 rogune ycBojena Ypeada 0poj
525/2013 0 MOHUTOPHUHTY W M3BEIITABAIby O EMUCHjaMa racoBa ca e(heKToM cTa-
KJIeHe OalliTe U M3BEIITaBakbYy O IPYTUM HH(OpMaIlijaMa oJ] 3Hauaja 32 KIMMAaTCKe
mpomene®, y Cpouju je 3aKoH 0 KIIMMATCKUM IIpOMeHaMa JOHET Tek y MapTy 2021.°
OBuM 3ak0HOM ypeljyje ce cucTeM 3a orpaHHueHhe eMUCH]ja racoBa ca ehekTom

7 3aKOH O IIPOLICHH YTHI[aja Ha )KUBOTHY CPEUHY, ,,City:x0eHu riiacHuk Peny6Onuke Cpouje’,
6poj 135/2004 i 36/2009

8 Regulation (EU) No 525/2013 of the European Parliament and of the Council of 21 May
2013 on a mechanism for monitoring and reporting greenhouse gas emissions and for reporting
other information at national and Union level relevant to climate change and repealing Decision
No 280/2004/EC Text with EEA relevance

9 3aKOH 0 KJIMMAaTCKUM IpoMeHaMma, ,,CiryxOeHu rimacauk PC*, 6p. 26/2021
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crakieHe Oamre (y majbeM Tekety: GHG) u 3a mpunarohaBame Ha M3MEHEHE KITH-
MaTCKe YCJIOBE, MOHUTOPHHT U M3BEIITABAKE O CTPATETHjU HUCKOYTJbEHHYHOT
pa3Boja v ’lbeHOM YHaIpehemy, mporpaMu mpuiiaroaBama Ha H3MEHCHE KITMMAT-
CKE yCJIOBE, IOHOLICHE CTPaTeruje HICKOYTJbeHUYHOT Pa3Boja v mporpama npu-
JarohaBama Ha M3MEHEHE KIIMMATCKE YCIIOBe, M3IaBamke qo3Boa 3a emucuje GHG
orepaTepy MocTpojerna, U3/1aBambe 0100pemha Ha MJIaH MOHUTOPHHTA aBHO OIlepa-
Tepa, MOHUTOPHHT, U3BEIITABAHE, BEpU(DUKAIIN]Y B aKPEIUTAIH]Y BEPUPUKATO-
pa, aIMUHUCTpPATHBHE TaKCe, HAA30p U Apyra MUTamba Ol 3Hauaja 3a OrpaHuyeHe
emucrja GHG n npunarohasame Ha n3Memene kaumarcke ycmose!?. Hamamo ce
na he KOHaYHO ycBajame OBOT, CHCTEMCKOT 3aKOHA, Y 00J1acTH 3aIUTUTE KUBOTHE
CpelrHe OMOTYRHTH OCTBapHBamke BUAJBIBUX ITOMAKA.

Hopmarusna nenatnoct Cxynmrune Cpouje y 2020 y obnactu 3amiTuTe
YKWBOTHE CPEIMHE HU MPUOJIFHKHO HUjE OATOBOPHIIA Ha M3a30BE Koju ce Hamehy,
YIPKOC AYTOroIuIIBuM yro3zopemnuMma Esporicke Komucuje Ha cymTHHCKE MTPo-
Oieme y oBOj 00acTH, U MOTPEOH 11a ce, 300T KOH3UCTEHTHOCTH €KOJIOIITKIX
nponuca, HEKU MPaBHU MPOIKUCH JIOHECY, @ HeKU n3MeHe. 3MeHa moMeHyTux
3aKOHA O MPOLIEHHU YTHUIaja Ha KUBOTHY CPEIMHY HEOIMXOAHA je, 3aTO IITO OBH
NpaBHH MPOMKUCH HHUCY YCArTANICHU ca 3aKOHOM O IUIAaHUparby U U3rpaamu,'!
(IITO je HEOMXOHO PaJiv IeTepPMUHHUCAA TPEHYTKA Y KOME Ce BPIIH MPOIeHa
yTHLAja y OTHOCY Ha MOMEHAT W3/1aBamba rpal)eBUHCKE 03BOJIE), KAO HU ca IPyTUM
3akoHUMA. M3MeHa 3akoHa 0 HaKHaaMa 3a Kopuirheme jaBHIX go0apa CTBOPH-
na OM yclioBe 3a MpUMEHY Hauena ,,3araljuBau niaha‘, kojer ce cprcke HHCTUTY-
[Ihje, y OBOM TPEHYTKY, IPUIPKaBajy camMo IeTUMUYHO. O MOTpeOn TOHOIICHE
Cprckor rpalaHckor 3aKOHHKa M HErOBOM 3Havajy y obnactu [IpaBa kuBOTHe
cpenmHe ToBopuheMo y cienehem moriaBiby.

Jenunu 3akoHM Koju Cy NoHEeTH y TOKy 2020, a jeTHUM JIeJIOM ce I0THYIY H
3aIITUTE KUBOTHE CPEUHE (TOAYIIIe, CaMO Ha JITY TePUTOPHjE HAIIIE 3eMJIbE) CY:
3akoH o noTBphuBawy Crnopasyma usmely Brane Peny6nuke Cpbuje u Brnage
PymyH#uje o capajibi y 001aCTH OAPYKHUBOT yITpaBJbarba MPEeKOrPaHMYHAM Boiama,
3akoH o noTBphuBawy Crnopasyma usmely Brane Penmy6nuke Cpbuje u Brnage
Malapcke o capaamu y 00JacTH OP’KUBOT YIIPaBJbarba MPEKOTpaHUIHIM BO/a-
Ma U CITMBOBUMA OJ1 33jeIHUYKOT HHTepeca'’ u 3akoH o moTBphuBamy Criopaszyma

10 TlorneaaTy MpBH YJiaH HalpTa 3aKOHa O KIIMMATCKUM IIPOMEHaMa Ha ajipeci MuHHUCTap-
CTBa 3allITUTE XXUBOTHE cpeaunHe: https:/www.ekologija.gov.rs/sites/default/files/olddocuments/
Klimatske promene/3. %25D0%259D%25D0%25B0%25D1%2586%25D1%2580%25D1%2582
%25D0%25B8 %25D0%25B7%25D0%25B0%25D0%25BA%25D0%25BE%25D0%25BD%25
D0%25B0/Nacrt-Zakona_KP.pdf

11 3aK0H 0 TIAHUparby ¥ U3rpaiby, ,,Cilyk0eHu racHuk Penyosuke Cpouje, 6p. 72/2009,
81/2009 —ucmp., 64/2010 — omtyka YC, 24/2011, 121/2012, 42/2013 — opyka YC, 50/2013 — oniyka
VC, 98/2013 — opnyka YC, 132/2014, 145/2014, 83/2018, 31/2019, 37/2019 — np. 3axon u 9/2020

12 Cnyx6enn rnacauk PC — Melynapoauu yropopu®, 6poj 4 oz 5. mapra 2020.

13 Cnyx6enu rnacuuk PC — Meljynapoauu yrosopu®, 6poj 4 ox 5. mapra 2020.
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mmehy Biane Penyonuke Cpouje u Bname Malhapcke o capanmu y obractu 3a-
HITUTE )KUBOTHE cpeaune. Kama ysmemo y 003up MeljyHapoaHe obaBese Halie
JpXKaBe y 00JIaCTH €KOJIOTHje, Ka0 U aJJapMaHTHO JIOIIE CTAHe KHUBOTHE CPEIMHE
y 3€MJBH Y KOjOj dKUBUMO, TEIIKO je Hah¥ ompaBlamke 32 OBAKO CKPOMaH YUYHWHAK
CPIICKOT TIapJlaMeHTa y TOAMHU KOja je h3a Hac.

EKOJIOIIKA TY>XBA U lbEHU JIOMETU
Y CPIICKOM ITPABY U ITPAKCH

Ham 3akoHomaBar je, mpe Bute ox 40 TognHa, y pyKe CBakor (H3UIKOT U
IMMpaBHOT JIMA a0 MapHUYHU UHCTPYMECHT 3alITUTE )KUBOTHE CPECAUHE. YV name-
pH J1a ce CIIpevyH HacTyTamke ,,eKOJOIIKE IITeTe", CaBe3H! 3aKOHO/ABAIl je, Oclia-
wajyhu ce Ha Beh momeHnyTy CTOKXOIMCKY Aeknapanujy u3 1972. ronune, mect
TroJMHA HAKOH e, YCBOJHO 3aKOH O OOJIUTAIIMOHUM OJHOCHMA, KOjUM j€ Y HaIll
MpaBHU CUCTEM YBEJIeHa SKOJIONIKA Tyk0a. Y MpaBHO] MPaKCH, HAXKAJIOCT, OBA
Ty0a HHje 3a)KHBela, TAKO JIa Y CyJICKOj IPAKCH HE TIOCTOje TIPECyIe 0 OCHOBY
MOJIHETHX CKOJIOMIKUX TYKOM 3a CIIyuaj Ja IITeTa MpeTH HeojapeheHom Opojy
nuua. Ha unan 156. Ty>kuonu cy ce no3uBajiy camo Kaja cy OHU JUYHO IpeTpIie-
JIM TITETY, OIHOCHO, YKOJIUKO j€ MITETa MPETHIa HEMOCPEIHO hruMa.!d

Kana roBoprMo 0 eK0JI0IIKOj IITeTH, TUCTUHKITH]a n3Mel)y e i KITaCHIHOT
nojMa mrerte ce Hamehe Beh mo 0CHOBY YM-CHHUIIE [1a TOTOMHA TIPEACTABIbA PO-
TUBIIPaBHO YMambheHh¢ HeUHje MMOBHHE U CIIpeyaBame leHoT yBehama, OTHOCHO,
yrpoxkaBame Heurjer GU3NUKOr U MCUXUIKOT UHTETPUTETA, 1a, IpeMa TOME,
omrreheHu cTHYe aKTHBHY JISTHTUMAIN]y /12 TOKPEHEe NApHUYHH TIOCTYIaK yKO-
JIMKO je OHa HACTYIHJIa, JIOK EKOJIOIIKA Ty>K0a MOXKe OMTH MOAUTHYTa YKOJIHUKO
HUje JIOIIJIO 0 YTrpoXkaBama HeKkor noopa win auna. 300 je umanom 156. ycro-
CTaBHO OBY TY’Oy, Ha OCHOBY KOj€ YaK ¥ OHU Cy0jeKTH KOjiMa IITETa He MPETH,
HHTH Cy je MPeTpPIeH, MOTY Ja ,,3aXTeBajy O APyrora 1a yKJIOHHU U3BOP ONacHO-
CTHU OJ KOTra MPEeTH 3HaTHUja ITeTa HeoapeheHom Opojy Juia, OTHOCHO, J1a ce
Y3IPKH O ACTATHOCTH OJ] KOje MTPOH3JIa3H y3HEMHPaBah-e HIIH OITACHOCT IITeTe.
OBakBO pelieme je JOrH4Ho, Oyayhu 1a KOHCEKBEHIIE IITETHUX EMHUCH]ja MOTY
OWTH BUJbUBE TEK MOCTIE HEKOJIUKO JCTIEHH]a, T1a je peay3uMarmhe Mepa TPOTHB
NoTeHIMjaHor 3arajuBaya — nmnepatus. OmreheHnM (MM TOTEHIMjaTHO OIITe-
hennm) nmunMa moMeHyTa ofpenda uie y Ipruior 300T Tora IITO Ce 32 EKOJIOMIKY
HITETY OJ[roBapa o NPHHIUITY 00jeKTHBHE OATOBOPHOCTH — O€3 0031pa Ha KPUBUILY,

14 Cnyx6enu rimacuuk PC — Meljynapojuu yrosopu®, 6poj 4 ox 5. mapra 2020.

15 Bumie o oBome: Bojan JI. TTajruh, Ekonomnika Ty:0a (actio popularis) y cprickom u mahap-
CKOM TIpaBy, XapMOHHM3aIIM]ja CPIICKOT U Maljapckor mpaBa ca mpaBoM EBporicke yHHje (TeMaTCKU
360puuk), [IpaBuu dakynrer y HoBom Cany, Llenrap 3a usnaBauky nenaraoct, Hosu Cax, 2015,
cTp. 241-259.
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aJli W 3aTO MITO je TTOMEHYTHM YJIAHOM 3aKOHA YCIIOCTaBJhEH HECBAKHIANTHH
MpaBHU UHCTPYMEHT Koju omMoryhasa na cyj, y IapHUYHOM MOCTYTIKY 3a0paHu
HEKY JeJIaTHOCT, TUME ITO he HAJIOXKUTH 3arajuBauy yKiIamame U3Bopa ora-
cHocTH. JIo noHomewa 3aKkoHa 0 00JUTallMOHUM OTHOCHMA, OBAaKBO OBJalIheme
je 6mo Moryhe peann3oBaTH y yIpaBHOM IIOCTYIIKY, Ha OCHOBY openada jaBHOT
npasa, ajli He U y MapHHUIu.'®

[IpaBo 3amTuTe )KUBOTHE CpeiuHE MMocebaH Harnacak cTaBjba Ha MPEBEH-
11jy HacTaHka mrere. [IporecHonpaBHa 3aITHTa KOja MMa PEBECHTUBHY (hyHK-
1]y MOXe OUTH peayTn30BaHa MyTeM TPHU HHCTPYMEHTA: Ty>k00M 300T UMHUCH]a,
TYKOOM 300T CMeTama Ip)KaBUHE U SKOJIOMIKOM TyKO00M.!” TI0CTOju HEKOTHKO
IITKOJIa MUTIIJbEHhA KOje TTOKYIIIaBajy Aa Jajy OATOBOP Ha MUTAE 3aIITO CyOjeKTH
npasa y CpOuju HUCY TIOCE3aJU 32 EKOJIOIIKOM TYKO0M, KOja je CBOjeBPCHH ,,actio
popularis* (momymapHa Ty>x0a), Oynyhu ma je Moke TIOTHETH CBaKo, y MME HEOI-
pehenor Opoja Jbyau KOjuMa MPETH y3HEMUPAaBAKE HIIM OMACHOCT OJ] LITETE.
Hekwu pa3nosu cBakako HUCY MPABHOT KapakTepa — HU3aK HUBO HHPOPMHUCAHOCTH
jaBHOCTH 0 MOTYhHOCTH TOce3ama 3a OBAKBUM IPABHUM HHCTPYMEHTOM, BUCOKH
TPOIIKOBH TIOCTYTIKA, KA0 U MOoTpeda Jia ce n30erHe Jyroroniimhbe MyYHO Tap-
Huuewe. [lopen oBux pasiiora, HU3 HEOPEUCHOCTH KOj€ TIPOM3IIa3e U3 caMe Of-
pende 3akoHa JCKypakupajy MoTeHITHjamHe Ty)uore. [Ipiamepa panu, mpBu cTaB
wiaHa 156 n1o3BoJbaBa MOMHOLICHE TYKO€E MMOJ yCIOBOM Ja ,,c€ HACTaHaK y3He-
MHpaBarba WK IITETE He MOXKE CIIPEUINTH OAToBapajyhum Mmepama‘, 6e3 HKakBor
npenu3npama 0 KaKBUM Mepama ce pajii, Koja je lbruxoBa (opMa, y KOM MOCTYTIKY
1 TIpe KOjuM HHCTHTYIIMjaMa ce TakaB mocTymnak mokpehe. Ilopen Tora, mojeaumau
TEOpPETHUYAPH OCIIOPaBajy eKOJIOIIKO] TyKOU MOMyIapHHu KapakTep, HHCUCTHPA-
jyhu nma je mory mogmhu camo omrrehena yiwia, OMTHOCHO, OHHM KOjU Cy U3JI0KCHHU
yrpoxaBamy min ocehajy yrpoxkaBame Kao cBoje, 0e3 003upa ILTo My HUCY Helo-
cpenHo uzmoxenn.!® Jomn jeman o pasiora Koju, BEpOBaTHO, 00ecxpadpyjy Cy-
0jexTe mpaBa Jla IOKPEHY OBY TYKOY, JIEKU Y YHECHULIM /1 j€ Ha TYKUOLY TepeT
JIOKa3uBara Jla MTEeTHE MOCIEeINIIe KOje TIpeTe lheMy WIIH HeoapeheHoMm Opojy
JUIa UMajy KapakTep ,,3HaTHHje ITeTe™, ITO je Beoma HeonpeleHa Hopma, Koja
IITHPOKO OTBapa BpaTa CyIACKOj apOUTPApHOCTH Y CIIyUajy TapHUIHOT ITOCTYIIKA,
a Ty>KHOLA IOBOJIM y M3Y3€THO TEHIKY (y HEKMM CHUTyalldjama 1 Hemoryhy) mo-
3UIH]Y [1a je TpUHYHeH Ja aHTUITAITIPA HUBO IITETE KOja jOIII HHje HACTYITHIIa U
MO /1a Hehe HM HACTyIUTH.

16 Buire 0 oBome BuzeTn kox: bojau [Tajruh, ,,[IpaBHa 3amtuTa o mreTe Hactaie 3araiusa-
EM )KUBOTHE cpeauHe, 300pHuK pasosa [Ipasror dakynrera y HoBom Cany, 2/2019, ctp. 429-431.

7 upe: pmwancku Boagumup, ,,[[peBeHTHBHA €KOJIOIIKA TAPHUIIA Ka0 MOceOaH MOCTyMaK
rpahanckonpasre 3amTuTe xuBoTHE cpeanne’, ECOLOGICA, Vol. 28, No 103 (2021), ctp. 444.

18 O TeMn aKTHBHE JISTHTHMAIHjE Y TIOAHOMICGY SKOJIOMIKE TYXKO0€ 1 Pa3IHIUTHM MOTIIe-
IrMa Ha Wy nornenatu mupe kon: Pakuh — Bonpuaenuh Becha, ,,Exonomka tyx06a: uynan 156.
3akoHa 0 obnuranuonum oxnocuma‘, [Ipasuu xusot 4/5, 1989, ctp. 873 u 874
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KPMBUYHOIIPABHA O/II'OBOPHOCT 350I
3ATABUBABA )XMBOTHE CPEJAMHE Y CPEUIU

JenHa on peTkuX 00IacTH KOje c€ TOTUUY EKOJIOTH]E, a y OJTHOCY Ha KOjy, 6ap
y CMHCITY IipaBHe peryiatuse, EBporicka komucuja y M3Bemnrajy 3a 2020 rogumy'”
rOTOBO J1a HUje UMaJja npumende je KpuBHUHONpaBHa. 3akoHoaBal je y Kpu-
BHYHH 3aKOHHUK> HHKOPIIOPKCA0 YHTABY IJIaBy KOja ce 6aBU KPUBUYHHUM JI€THMA
MPOTHB KUBOTHE cpeaunne. tbom cy oOyxBahena cieneha nena: 3arah)eme KUBOT-
He cpeaunHe, Hempenysumame Mepa 3alITHTe )KUBOTHE cpeanHe, [IpoTusnpasHa
M3Tpajha U CTaBJbakhe Y TIOTOH 00jeKaTa M MOCTpojerma Koja 3aral)yjy :KUBOTHY
cpenuny, Omreheme o0jexarta u ypehaja 3a 3amTUTY )KUBOTHE cpeauHe, Onire-
heme )XKMBOTHE cpenuHe, YHUIITEHE, omTehemhe, H3HOEHE Y HHOCTPAHCTBO U
yHomewe y Cpoujy 3amtuheHor mpupoaHor 1o0pa, YHOIICHE OITACHUX MaTePH-
ja'y CpOujy u Hell03BOJbEHO NpepaljuBame, o1larame U CKIAIUIITCHE OMaCHUX
Mmarepuja, HemosBosbeHa nsrpaama HyKJIeapHUX NOCTpojemwa, [loBpena npasa Ha
WHQOPMUCAE O CTARY KUBOTHE CpelinHe, YOHjambe U 37I0CTaBIbahe IKUBOTHIHA,
[peHoeme 3apa3Hux 00JIeCTH KO JKUBOTHIbA M OuJbaka, HecaBecHo mpyskame
BeTepuHapcke nomohu, IIpon3Boama ITETHUX CPEACTaBA 32 JICUCHE KUBOTHHA,
3araljuBame XpaHe ¥ BOJIE 32 ICXPaHy, OHOCHO Halajarme KUBOTHbA, [lycTomemne
uryma, Illymcka kpaha, Hezakonut o 1 HeakonuT pubosos. Jeanne npumen-
0e HopMaTHUBHOT KapakTepa koje EBporicka Komucuja uznocu y [lormasiey 27
(mocBeheHOM y LIETIOCTH SKOJIOTHjH) OHOCE CE Ha TO Jla Hallla 3eMJba ,,jOlll YBEK
HUje peuria mpo0ieM NpaBHUX MPa3HUHA Y MPOLECY MPEHOIICHa y HAlIHOHAI-
HO TIpaBo, Koje oMoryhaBajy JIOB ITHIIa KOje HUCY JIOBHE, HAPOUUTO jacTpeOoBa
u rpimna’.?! TloceGHO je, y HCTOM IOKYMEHTY, HcTakHyTo ja ,,CpOuja Tpeba na y
NOTIYHOCTH yrpaau ctanaapae EY o 3a0pambeHnM HaunHUMa XBaTama U yOujama
JUBJBUX KUBOTHIA Y CBE IIPaBHE IIPONHKCE, YKIbydyjyhu mpormuce o joBy. [lopen
HaBeJICHUX MpUMeIada HOpMAaTUBHE MPHPOJIE, YKA3aHO je Ha HeJIOBOJbHE Karlallu-
TeTe npaBocyha u MHCHEKIUje 3a 3alITHTY )KUBOTHE CPEAMHE, Ka0 U Ha HE3a0-
BoJsbaBajyhe pesynrare y cnpoBohemy AUpeKTuBe 0 eKOIOMKOM KPUMUHAIY.

IMPUMEHA HAYEJIA ,3ATABUBAY IIJTARA“ U CYIBUHA
3EJIEHOI' ©OH/JIA CPBUIJE — ITAPAJIMT'MA O/JHOCA
INPEMA 3AIUTUTU XKNBOTHE CPEJIMHE

Naxo je naueno ,,3arahusay ruraha“ onmrenpuxsaheno Ha HUBOy Mel)yHapon-
HE 3aje/HHLIE Kao IPUHIIUII KOji OMOTryhaBa CTalmHOCT U MPaBUYHOCT Y PUHAHCH-

19 http://europa.rs/godisnji-izvestaj-o-srbiji-2020/

20 KpuBuunu 3akonuk: 85/2005-30, 88/2005-51 (ucripaska), 107/2005-171 (ucnipaska), 72/2009-
-53, 111/2009-36, 121/2012-3, 104/2013-3, 108/2014-3, 94/2016-7, 35/2019-3

2l http://europa.rs/godisnji-izvestaj-o-srbiji-2020/, [Tornasibe 27.
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pamy MHCTHTYIIHja U IPYTUX MPABHUX JIUIIA YHja je OCHOBHA JIENIATHOCT 3aIlITUTA
JKUBOTHE CpellMHe, Halll 3aKOHOaBall je, MPUJIMKOM JOHOIeHha 3aKOHa O HaKHa-
nmama 3a kopurrhermse jaBHrX 106apa,>? MpoIyCcTHO Ja OBO HAYEI0 HHKOPITOPHIIIE
Kao MpUHIHMI Koju he 00e30enuTu He caMo 00jeKTHBHY OATOBOPHOCT 3araljuBaua,
Beh u rapanToBaTH na he cpencTa MpUKYIJbeHA O] FbUX OUTH HAMEHEHA UCKJIBY-
YHBO 3aIITHTH )KMUBOTHE cpeaunne.. Hanme, y unany 116 nomenyTor 3aKoHa, Mox
HaKHaJaMa 3a 3araljiBame KHWBOTHE CpEIMHE MMOIPa3yMeBajy ce: HaKHaIe 3a
emucuje SO2, NO2, mpamkacte MaTepuje U MPOU3BEIeHH MIIM OJIOKEHH OTIa,
HaKHaJE 3a CYTCTaHIle Koje omTehyjy 030HCKM OMOTa4, Kao U HaKHAJE 3a TIja-
CTHUYHE NOJTHETUIICHCKE Kece. [IpeMa moMeHyToM Haudery, Kao ITo cMo Beh Ha-
MMOMEHYJIH, CPEICTBA MPHUKYIIJHEHA IT0 OBOM OCHOBY O HEM30CTaBHO MOpaya
OWTH ycMepeHa y HaMeHe 3allTUTE )KUBOTHE cpequHe. MelyTum, kajga roBopH o
MPUTIATHOCTH TTPUX0Ja MPUKYTIJHEHIX TI0 OBOM OCHOBY, 3aKOH TUMEH3HOHHUPA
HBUXOBY TEPUTOPHjAIHY JUCIEP3H]Y, TPOIYCTUBILY Ja Ae(pUHHUIIE FbUXOBY HaMe-
Hy. Hamwme, mpuxoau ocTBapeHH oJ HaKHaaa U3 4iaHa 116. oBor 3aKoHa y BUCHHH
on 60% npunanajy Oyyery Penyonuke CpOuje, a y Bucunu og 40% npunaznajy
OylIeTy jemnHuUIIe JJOKaJTHE cCaMOyTIpaBe Ha UYMjoj TEPUTOPHjU ce Halla3| 3arahmsay
VYKOIUKO Cy MPUXOAHW OCTBAPEHH O[] HAKHAJIE 3a 3arajuBame )KMBOTHE CPeIUHE
y oAIpyvjuMa oJf ITOceOHOT Ip>KaBHOT MHTepeca y BucuHM o7 80% mpunanajy Oy-
ety PemyOnuke Cpouje, a y Bucunu oj 20% npunazaajy OyueTy jeIuHHIIE JIO-
KaJTHEe caMOyTIpaBe Ha UMjoj TCPUTOPHjH ce Hasla3u 3arahusad. Hamena Tux cpen-
cTaBa HUje oapelheHa OBUM MPaBHUM MTPOMUCOM, alld YHH-EHUIIA /1a Hallla 3eMJba
yJTa)ke y eKOJIOIIKE IMporpamMe BUIIECTPYKO Mambe HEro IITO TO Y MTPOCEKY YHHE
ynanune EY, cama no cebu roBopu 1a JOHOCHOLM OATyKa BEOMa YeCTO IOMEHY TE
MIPUXOJIE YCMepaBajy y ITUJbEBE KOJH ca 3aIITUTOM KHBOTHE CPEIHHE NMajy MaJIo,
WM HUMaio Bese. [lpema Tome, n3mMeHe u JonyHe 3aKOHA O HAKHAJaMa 3a KOpH-
mheme jaBHUX 100apa Cy HEOITXOIHE, a CPEICTBA KOja Cy MPUKYIIJbeHa O 3ara-
huBava, 0THOCHO cy0jeKara Koju cToje n3a LITEeTHUX UMHCH]ja, MOPajy KOT€HTHOM
ofpenooM 3aKoHa OMTH HAMEHEHa YIPaBO 3alITUTH )KHBOTHE CPEIUHE.

Jomr 2016. ropunae Bnaga CpOuje je ocHOBana Tako3BaHU ,,3eJIeHU GoHAa™,
HaBojehn na ce paay 0 eBUACHIIMOHOM PauyHY Y OKBHPY TJIaBHE KIbUTE TPE30pa,
y OKBHUPY pas/ena MUHHCTApCTBa MOJOMPUBPE/IC U 3ALITHTE JKMBOTHE CpeauHe. 2
OcHoBHE (hyHKITH]e OBE HHCTUTYITH]E OMHOCE C€ Ha: OPUTY O 3aIITUTH U yHAIIpe-
hemwy KBamUTETa BOJE, 3eMJBUIITA U IIyMa, PUHAHCHPAIHE [TPOjeKaTa y 00IacTh
3alITHTE )KHBOTHE CPEIUHE, CMAhEHhe YTHIIja KIIMMAaTCKUX MTPOMEHA U Mpeay-
3UMae Mepa ajarnTainuje, yKJbydyjyhu 3aiTuTy 030HCKOT OMOTa4a, IOTOM Ha
CaHaIHjy JIENOHN]a, CMamhEehe KOMMYUHE MTPOAYyKOBAHOT OTIaAa, TOHOBHY YIIO-

22 3aKkoHa 0 HaKHajlaMa 3a Kopulnherme jaBHux nobapa, ,,Ciyxk6enu riacauk PC*, 6p. 95 ox
8. neriem6Opa 2018, 49 ox 8. jyma 2019.

23 Oanyka o ocHuBaby 3eneHor Gponna Penyonuke Cpbouje, (CiyxOeHu riacHuk Penmyonuke
Cpb6uje, 6poj 91/2016), unawu 1.
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TpeOy ¥ ofylarame OTIaja, Kao ¥ Ha YWTaB HU3 IEJTATHOCTH KOj€ BOJE OUYyBarby
OnonuBep3uTeTa, MOACTHLAKY Kopullhiela 0OHOBJBHBHX pecypca, yKiambarmy
M3BOpa 3paderha, TMOACTHIIAY OIPKHBOT pa3Boja U CIIMYHO.>* MeljyTuM, oBaj
¢dona no moyerka 2018 roguHe MPaKTUIHO HUjE TIOCTOjao, jep TOHOLICHE 3aKOHA
HUCY MPATHJIA U OATOBapajyhn mMoa3aKkoHCKH aKTH, Ha OCHOBY KOjUX O TTIOMEHY-
Ta MHCTUTYLWja moyesa aa obaBJba cBoje pyHkuuje. Huje 6uno moryhe pacnu-
CHBam€ jaBHUX KOHKYpCa, jep HUCY OmIe qeuHUCAHE TTPETIIOCTABKE IO KOjIM
01 MOTEHLIMjaTHU KOPUCHUK MOT'a0 payyHaTH Ha CPEACTBa y 001acTh eKOJIoTHje.
bes mpenmsupame HaUMHA pacIiofielie CpeacTaBa, 0€3 jaCHUX KpUTepHjyMa 3a
OLICHbUBAIE 3aXTEBA U y OJICYCTBY MeXaHM3aMa KOju Ou oMOryhuim KOHTPOIu-
came HaMEHCKO Kopumrheme HOBIA, 3e1eHN (OHI je TOTOBO JBE TOAUHE OHO
CBEJIeH Ha MHCTUTYLIM]y Koja je AoJesbrBalia CPEACTBA CaMO PELUKIIAXKHO] HHAY-
CTpHjH, y OMHOCY HA KOjy Cy TIOCTOjaJIi OATOBapajyhu mponucu Koju cy OMOTy-
hasanu Tpancep u kopumheme cpeactana ¢ponaa. Tek 1Be roarMHe HAKOH OCHHU-
Bama, 2018-Te, moHeTa je Ypemda o OJIMKUM YCIIOBUMA KOje MOPajy J1a CITyHhaBajy
KOPHCHHIIM CpeJICTaBa, yCJIOBUMA M HAUMHY PacIofiesie CpeacTaBa, KpUTEPHjyMu-
Ma ¥ MEpHIINMa 32 OLIEFhUBAHE 3aXTEBA 33 PACIIONIENTY CPE/ICTaBa, HAaUNHY pahema
Kopuihema cpecTaBa i yTOBOPEHHX MpaBa u 0baBe3a, Kao U ApyTUM MUTambuMa
OIl 3HAYaja 3a JI0eJbUBake M Kopuirheme cpeactaBa 3emeHor ¢ponma Permyonnke
Cpb6uje.?> OHa je omoryhwuia 3HaTHO MIMPH THjala30H JeTaTHOCTH, 300T KOJHX je
OBa MHCTUTYIH]ja ab initio ¥ OCHOBaHa.

MelyTum, ofcTyname Haller 3aKoOHoAaBIa o 00e30elera BUILer cTerneHa
CTaJTHOCTH U CTAOMITHOCTH y (PMHAHCHPAY €KOJIOIIKHUX Iporpama u Jajke Crpe-
yaBa NyHY QyHKIHOHAJIHOCT 3eieHor ¢onna. Y 3akoHy o Oyyery PemyOnuke
Cp6uje 3a 2020 roguny?°, y paszmeny 25 (moceehenoM MUHUCTAPCTBY 3allITHTE
JKUBOTHE CpeluHe), Y I1aBH 2, eKoHOMcKa kiacupukanuja 01 3a pax 3enenor
¢ouma je onpenesbeno 4.341.000.000 munapa. Meljytum, Beh pedananc 6ynera?’
3a MPOLLTY TOAMHY MOKAa3a0 je OJHOC M3BPILIHE BIACTH Koja je pebaaHc mpeio-
JKHJIa, Ka0 U 3aKOHOJABHE, KOja je TaKkaB OJHOC IMPUXBATHIIA, IIpeMa 3eJICHOM
(doHIy M 3aIITUTH )KUBOTHE cpeauHe yormTe. byner 3eneHor ¢oHa je cMambeH
3a YETBPTHHY, T1a Cy, Ca TOTOBO YETHPH U 110 MUJIHjap/e TrHapa (IITo je, 32 HUBO
npobnema koje CpOuja uma y 00JacTH eKOJIorHje U HHaYe MPaKTHIHO MUHOPaH
W3HOC), CPEIICTBA OIIpeieJbeHa 3a pajl OBe HHCTUTYIIH]jE U (PHHAHCHPAHE IIporpamMa

24 Ibidem, unan 2.

25 Vpenba 0 OIMKUM YCIOBHMA KOje MOpPajy J1a HCITYHhaBajy KOPHCHUIM CPEICTaBa, YCIO-
BUMa M HAUYUHY pacIoiesie CPeACTaBa, KpUTepHjyMUMa U MEPUIIMMA 32 OLCHUBAILE 3aXTeBa 3a
pacrojeiny cpeincraBa, HaunHy npahiema kopuihierma cpeicTaBa 1 yTOBOPEHUX MpaBa H 00aBesa,
Kao U JIPyTuM NUTamUMa Ol 3Ha4aja 3a J0Je/biBakbe U Kopulnheme cpencraBa 3eneHor GoHaa
Peny6muxe Cpbuje, ,,Cyx)0enn rnmacauk Peny6mmke Cpouje, 6poj 25. oxn 30. mapTa 2018.

26 3akoH 0 Oyyery Peny6iike Cpouje, ,,Ciiyxk6eru riacauk PC*, 6p. 84 ox 29. HoBembpa 2019.

27 3aKOH 0 U3MEHaMa U JiolyHama 3akoHa o Oyyery PenyoOnuke Cpbuje 3a 2020 roguny —
pebananc 6yyera 3a 2020 roguny, ,,Cnyx6enu rinacauk PC, 6poj 135/2020

1073



bojan JI. I1ajtuh, IIpaso sawinuite scusoiune cpegune y Cpouju — usmehy eiuuxe... (1063—1082)

opraHu3alyja Koje ce 6aBe 3allITUTOM JKUBOTHE cpeauHe crana Ha 3.188.950.000
nuHapa. [lokasano ce ma je yoOndajeHa mpakca Jia ce, HAaKOH aMOHMITMO3HUX 11~
JbeBa M MICKA3aHe JIeKJIapaTUBHE OpUTe O KBAUTETY BasIyXa, BOJIE ¥ 3eMJBUIITA
NPUIMKOM JIOHOIIEeHa OylieTa, HAKOH BbUXOBOT' pedallaHCHparmha HUBO CPeICTaBa
3a oBe HaMeHe He OuBa noBehaH, Hero ymameH. To ce Joroauso u ca OyieTom u3
201928, kaza je mpBOOMTAH U3HOC 3a paj 3eneHor GoHaa OMO TUMEH3UOHUPAH Ha
2,986,344,000 (pa3neo 25, rnaBa 2, ekoHoMcKa kiacudukanuja 01), na je y okro-
Opy ucre roauHe ,,pedanancupan‘?® Ha 2.636.345.000. JacHo je ma ce Gyuercke
anmponpujanuje nocsehene nzaBajamuMa y 00JIacTH €KOJIOTHje HE J0KHUBIbABA]Y
Kao Jieo OyyeTa o] CYIITHHCKOT 3Havaja 3a cajalime 1 Oyayhe renepanuje, Beh
Kao paslieo U3 Kora ce, ayTOMaTCKHU, YKOJIMKO CEe yKaXKe MamakK CpecTaBa 3a
JpyTe HaMeHe, BPIIU Mpepacoiesa, OMHOCHO, TPECHAMEHa.

3AILITUTA )KUBOTHE CPEJIMHE — [TPABHO UJIN
EI'3SUCTEHIHMJAJIHO ITUTABE?

Mauio ce Tora ImpoMEeHHIIO O/ BpeMeHa JIoHolekha Harnonanae crpareruje.
HuBon mreTHHX NMHCHja YeCTO APaMAaTHYHO MPEBa3nia3e HOPME IMOCTAaBILEHE
Kjoro mportokomom®® u Bazenckom xousenijom.’! Hamasu EBporicke areniuje
3a 3aMITUTY JKUBOTHE CpeiHe mo3unnonnpajy Cpoujy meljy aprkaBe ca HajBUIITHM
HHBOOM 3aral)eHocTH Ba3ayxa Ha KOHTHHEHTY.>? [Ipema cTy/I1ji CBETCKE 3paB-
cTBeHe opranuzaije u3 2019 roaune,** koHTaMUHUpPaHOCT Ba3ayxa y Cpouju je
ca cobom Hocuia moBehaHu MOPTAJIUTET U MOPOUIUTET, IpaMaTUYHO YMHOXKa-
Bajyhu Opoj obonennx ox KapJuOBAaCKyJIapHUX U pecupaTopHUX OonecTu. Y
CTYJIMjH je U3HETa MpolieHa Ja ¢y, caMo 2016 roauHe, y HaIlOj 3¢MJbU PEMUHY-
1e 6 592 ocobe ycien U3M0KeHOCTH 3aral)eHoM Ba3ayXy, OMHOCHO, 1a Cy Y 30upy
n3ryossene 131 183 ronuHe )xuBoTa y yKyIHOj nomynanuju. [Ipema oBoj cTyauju,
cMpT cBakor yetpHaecror HoBocahanuna, neseror beorpalhanuna un yak cBakor
nieror BasbeBIla y3pokoBaHa je JIONIMM KBaJIUTETOM BasayXa, OJIHOCHO, ToBehaHUM
npucycTBoM PM 2,5 gecTuria koje HacTajy caropeBameM GocHiTHUX ropusa. [Ipe-
ma u3Bemtajy GAHP (Global alliance on health and pollution)** Cp6uja 3ay3uma

28 3akoH 0 Oyuety Peny6nuke Cpouje 3a 2019. ronuny, ,,Cinyx6enu rinacauxk PC*, 6poj 95
on 8. nerem6pa 2018

29 3akoH 0 U3MEeHaMa U JonmyHaMa 3akona o Oyyety PemyGnuke Cpouje 3a 2019 roauny —
pebananc Oyyera, ,,Cinyx6enu rinacauk PC, 6p. 72/2019

30 3akon o moTBphuBamy KjoTo mpoToKoiIa y3 OKBUPHY KOHBEHIH]Y YjeIUBHEeHUX HAIHja O
npomenn kinnme (Ciryx6enn rmacauk Perry6nuke Cp6uje, Melhyraponuu yrosopu, 6p. 88/07)

31 3akoH o moTBphuBamy basencke KOHBEHIIHjEe O KOHTPOIH MPEKOrPAaHUYHOT KpeTama
OMMacHUX OTHaJaa 1 BIXoBoM ojiaramy (Ciyxoenu nuct CPJ, Melhynaponuu yrosopu, 6p. 2/99)

32 Buau: https://airindex.eea.europa.eu/

33 https:/serbia.un.org/sites/default/files/2019-10/Health-impact-pollution-Serbia_0.pdf

34 global alliance on health and polution
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HECIIaBHO JICBETO MECTO Ha CBETY Mpema Opojy CMPTH M3a3BaHUX Ba3yHIHHM
nonyuujama, ogmax nocie Comanuje. Jenan nogarak he nam omoryhuru na pasy-
MeMOo pasMepe karacTpode ca kojoMm ce Cpomja cyouasa, mopenchu camo mogaTke
0 Opojy mpemMuHyIHX 300r 3aral)eHor Ba3ayxa ca OpojeM ocoda Koje cy U3ryoune
YKUBOT TaKO IITO Cy ToyIerie KOOHOM JiejcTBY Bupyca Covid 19, He momumyhn Ha
OBOM MeCTY (aTaiiHe UCXOAE KOjH CBAKOJHEBHO MIMPOM HaIlle 3eMJbE HACTYTNajy
300T KOHTAMUHUPAHOCTH NHjahe Boze vun 3emipuinTa. Hanmme, om 20. maprta 2020,
KaJa je 3a0enexeH MpBU CMPTHH CIIy4aj H3a3BaH KOPOHOM, 10 14. janyapa 2021,
O]l TIOCIIE/IMIIA 3apakaBarba OBHM BHPYCOM, IpeMa nojanuma MuHucTapcTBa
3apassba Cpouje,’ sxuBOT je u3ryomno 3 687 ocoba. Kama ynopeaumo to ca
cMpTHoIThy 300r 3araljeHoCTH Ba3ayxa, BUIUMO Ja je OHa, 1o Opojy (artarHux
MCXO0/1a, TOTOBO ABOCTPYKO 3aCTYIJbEHH]a Y MOIYJIALU]H HAIIE 3€MJbE.

Kana oBome nonamo ynmeHHIY 12 je beorpa jequHu rmaBHu Tpaj U3 Kora
ce OTIaJHe BoJe AMPEKTHO M3NIMBajy y Hajeehy eBporcky peky — JyHaB, Te na
je mpeMa m3BemTajy MaCTHTYTA 32 jaBHO 3apaBibe Cpouje ,,/[p Munan Jopanosuh
baryT* 3a 2019 roauny,* y 50 ox 156 KOHTpONIHUCAHUX jaBHUX BOAOBOJA y Tpaj-
CKMM HaceJhMMa Boja 3a rhe Gpu3nIKo-XeMHUjCKH H/FITH MHUKPOOHUOJIONTKH He-
UCIIPaBHa, jacHO je Ja 3aral)eHOCT BOjIe HUje HUILITA MabH er3UCTeHIUjallH| IIPO-
oxrem 3a rpahane CpOuje ox Ba3aynIHUX UMHUCH]A.

Emucuje cyMmnop 1uokcuaa u3 CpricKuX TEPMOEIEKTpaHa H3a3uBajy moceOHy
MMO30pHOCT MehyHapomHe jaBHOCTH, C 003UPOM J1a je, IIpeMa H3BeITajy EBporncke
KaHLenapuje 3a )xuBoTHY cpeauny (European Environmental Bureau, ckpaheno
— EEB)* oz 26. janyapa Texyhe rogune, camo y 2016 rogunm, oko 380 mpespe-
MEHUX CMPTHHX CiydajeBa y PyMyHHUjU HACTYNIHIIO Kao MOCIeNULa ITETHUX
nmucrja u3 Cpouje, 1ok je y Utanuju, y uctoj ronwau, 370 JByau MPEeMUHYIIO U3
uctor pasnora. C 003upom Ja 3araleme He o3Haje TpaHule, Beh ce merose mno-
cleaulle MPOIMPY]jy Ha ey IaneTy, EHepreTcka 3ajemnuiia, MmehyHnapomgaa
opraHusanuja Koja oKymba 3emibe EY u mene cycene, on Cpouje je, mpema HaBe-
JIEHOM W3BEIITA]y, 3aTpakuiia 1a ,,peayKyje eMHUCH]y IMTETHUX TacoBa M3 CBOJUX
TEpPMOEJIEKTPaHa UCTIO/ OrpaHNYeHa NpeABUeHIX 3aKOHOM, ogHOcHO Harmo-
HaJIHUM TUTAaHOM 32 CMambebe 3aralema, ma 6u Moriio OMTH CTBOPEHO HHTETPH-
caHo ¥ (PyHKIMOHATHO MaHEBPOIICKO EHEPreTCKo TpxkuinTe. HaBenenu niad je,
npema EEB, xpenpan ca amOuIiajom aa ce 1o kpaja 2027, mrTeTHe eMHCH]e CPII-
CKHX TE€pPMOEJIeKTpaHa JoBey 0 HuBoa mponucanor upextusom EY 3a unny-

35 https://covid19.rs/

36 U3BELLTAJ O 3APABCTBEHOJ UCITPABHOCTHU BOJIE 3A ITURE JABHUX BO-
JTOBOJIA 1 BOJHUX OBJEKATA Y PEITYBJINIIM CPBUJU 3A 2019. TOANHY, UHCcTHTYT
3a jaBHO 31paBibe Cpouje ,,J{p Munan Joanosuh batyt”, 2020, cTp. 24.

3T https://www.google.com/url?q=https%3A%2F%2Fmeta.eeb.org%2F2021%2F01%2F26%
2Fmonster-serbian-coal-plants-face-legal-action-after-ending-hundreds-of-lives-early%2F&sa=
D&sntz=1&usg=AFQjCNEATx155q0fK9WbdI130ngGGuKFAQA
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crpujcke emucuje.’® TTo 0BOM 3aXTeBY, HAXKaJIOCT, OUUTIIETHO HHjE TOCTYITHO HU
EIIC HM pecopHO MUHHCTApCTBO, jep ce y M3BEIITajy AaJbe HABOIH Ja Cy CaMO
TepMoenekTpane ,,Kocroman u ,,Hukomna Tecma™ y 2018 u 2019 ronwHN eMUTO-
Balie y aTMocQepy Bullle cyMnop Auokcuaa Hero byrapcka, Yenka, @panimycka
u [Tosbcka 3ajenHo (koje y 30upy umajy mpeko 120 MuiroHa CTAaHOBHUKA, Y OTHOCY
Ha 7 munuona rpahana Cpouje). [Ipema EEB, TepmoenekTpaHne koje ce Hanase y
cucteMy EIIC u caga ucnymrajy oTpoBHE €eMHUCH]j€ KOje IECT ITyTa MpeBa3niia3e
JUMUTE MIOCTAaBJbEHE KaKo y qoMahum, Tako U y MehyHaponnum nponucuma. yY
MCTOM H3BEIITajy C€ HAIOMUME Ja Ce IMITETHE MOCIeNIIe eMUCH)e OBOT Taca
ocehajy yak u y Hemaukoj, ®@pannyckoj u lllnanuju, a na cy 3a rpahane 3emasba
Koje cy TepuTopujaHo Hajommke Cpouju, mocnenurie 3aralema n3a3BaHux oBa-
KBHM yTPO’KaBamkeM y BEITMKOM Opojy ciyuajeBa — ¢atanne. Kana ce carnenajy
caMo OBHM TIOJIAIH, HEe YyIu IITO EBporicka KaHIenapuja 3a )KUBOTHY CPEINHY Y
CaMOM HACJIOBY M3BEILTaja CPIICKE TEPMOEIIEKTPaHe Ha31Ba ,,4yJOBULTHIM .

VY ckiamy ca HaBEJAGHHUM, jaCHO j€ Jla ce MOAM3amke CTaHaap/a 3alTUTe Y
00JIaCTH 3aIUTHTE )KUBOTHE CPEANHE HE MOYKE TOCMATPaTH CaMo Kao MUTAmbE UCITY-
aBama ycioBa koje CpOuja, Kao KaHIUAAT 3a WIAHCTBO y EBpoOIicKoj yHHJU
MOpa JIOCETHYTH Aa OM BeHO MPUCTYIamhe eBPOIICKO] 3ajeJHUIIM Hapo/ia MOCTAIIO
M3BECHU]E NI HACTYTHIIO Opike. YHarpeheme eKoonTke UCIIPaBHOCTH Ba3IyXa,
BOJIE MJI 3€MJBHILITA j€ Y HEMOCPEAHO] BE3H Ca 3[IPaBJHEM U €IIEMEHTAPHOM €r-
3WCTEHITMjOM CTAaHOBHHUKA HAIIle 3eMJbe, alli U APYyTuX 3eMasba EBpone. C 063u-
poM Ha Opoj rpahana EY koju cy yrpoxeHu yciea oBakBOT TIOHAIIAHha CPIICKOT
EHEPreTCKOT CEKTOPa M MU3BPIITHE BIACTH YOIIIITE, CATYPHO j& J1a HEUHhEemhe y
0BOj o0nactu Hehe OMTH ToJepucaHo o CTpaHe MehyHapOoJHUX MHCTUTYLH]ja.
[Topen Tora, ykonuko CpOuja i Jajbe OCTaHe CBOjeBpCHA €KOJIOITKa ,, IpHA pyTa‘“
Ha HallleM KOHTHHEHTY, He MOXKe ce pauyHaTH HU Aa he y mwy yJaa3uTu crpaHe
WHBECTHUIIH]E U3 OHUX 00JIACTH KOje M3UCKY]y BUIITH HUBO CKOJIOMIKHUX CTaHIap-
Ja — o mpexpamOene u (apManeyTcke HHAyCTpHje 10 TypusMa. OBa 3emiba hie,
y TOM CITy4ajy, ocTaTh MeKa 3a Tako3BaHe ,,lIpJbaBe TEXHOJIOTHjE™, eBpOIICKa
napyja ¥ HeraTHBHU IPUMEP OIHOCA ITPeMa TUIAHETH KOjy JeTMMO Ca CBUM OCTalIUM
MpUTIaTHAIIIMA JBYJICKE BPCTE.

3AKJBYUHAK

UwutaB HU3 HopMaATHUX M MTPAKTUYHUX pa3iora 00aBe3yjy 3aKOHOIAaBHY U
u3BpHIHy Biact y CpOuju 1a MO3UTHBHO 3aKOHOJIABCTBO, aJIK U (DAKTUYKO CTAHhE
y 001acTH 3aMITUTE )KUBOTHE CPEAMHE IITO IIPe YIoJ00€e ca CTaHAapaAnMa Koje

38 Directive 2010/75/EU of the European Parliament and of the Council of 24 November 2010
on industrial emissions (integrated pollution prevention and control) Text with EEA relevance OJ
L 334, 17.12.2010, p. 17-119
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Hamehy baszencka xonBenmuja u Kjoro mportoxos. 3araljeHocT Boje, Ba3ayxa U
semspuiuTa y CpOuju je, mpeMa u3Bemntajuma EBporicke kaHuenapuje 3a d)XUBOTHY
cpenuny u EBporicke Komucuje — amapmantaa. Konauno, Hucy camo mehynapo-
He KOHBEHIIHje, JeKIapaluje, IMPEeKTUBE U ypeade pas3inor 300r Kora JOHOCHOIH
oITyKa mMajy 0o0aBe3y Ja XUTHO Mpeay3My HU3 Kopaka pagu 0osser ypehema
o0acTy 3alTUTE XUBOTHE cpeauHe. M HajBUIIM MPaBHU aKT y HAIIO] 3€MJbH,
VYeras Penmyonuke CpOuje, y IpBOM CTaBy 4jiaHa 74 je IpoKjIaMoBao MPaBo CBa-
Kor rpaljaHnHa Ha ,,3ApaBy )KHBOTHY CpPeJUHY M Ha OJaroBpeMEeHO U MOTIIYHO
o0aBermTaBame 0 F(bEHOM CTamby .

VY TekcTy je UCTaKHYyTa HEOMXOAHOCT Jia ce, paau MoOoJblllamka cTama y
00J1acTH €KOJIOTHjE€ MOpa MU3MEHHUTH WJIN JOMYHUTH YNTAB HU3 3aKOHA: 3aKOH O
MPOLCHU YTHIIAja HA )KUBOTHY CPEIUHY, 3aKOH O CTPATEIIKO] MPOLECHU YTHIIAja
Ha )KHBOTHY CPENHHY, 3aKOH 0 HaKHaIaMa 3a KopuIiheme jaBHUX o0apa u 3aKoH
o OynierckoM cuctemy. be3 oBux n3MeHa Huje Moryhe uMIIeMEHTHPATH jEIHO
OIl HajBAKHH]UX Hauena [IpaBa 3amTuTe >KMBOTHE CpenuHe — ,,3arahuBad mraha®,
HUTHU je Moryhe 00e30eIuTH CTATHOCT U CTA0OMITHOCT Y ()YHKIIMOHUCAY CHUCTE-
Ma MOHUTOPHHTA U CaHAITH]e MTEeTHUX EMHUCH]a Koje 3aral)yjy ekocucteM. YMecTo
JIOHOLIICHa HaBeICHUX 3aKOHa, YMjU 3Ha4aj je CyITHHCKH 3a [IpaBo kuBOTHE
cpenune, CkynmtrHa CpOuje je y IpeTX0aHOj TONWHH JOHENa, TPAKTHIHO, CAMO
TPH 3aKOHA Y 0BOj 00J1aCTH, KOjH Ce OHOCE Ha IOTBphMBame OMIaTepaIHuX CHO-
pasyMa ca CycemHHUM Jp)kaBama. JlerncinatuBHa akTUBHOCT je, TaKJie, Y TOTMHU
Koja je u3a Hac, y 001acTu exosoruje ouna cacBuM cumbonnyna. [putom, Cpouja
je jemHa o1 oCIeNbUX 3eMalba Koja je JoHeNa 3aKOH 0 KJTMMaTCKAM ITpoMeHaMa,
TOJIMKO BaXKaH Y €pH III00aTHOT OTOMJbaBaba M MHTCH3UBHE aKIIHje ClIalllaBamba
TJIAaHETE Ha KOjOj CBU 3aj€HO KHUBUMO.

[lopen HaBeeHOT, pe3yiTaTH UCTPAKHUBAA KOj€ je Y OBOM paay MPe3eHTo-
BaHO Cy MOKA3aJIH Ja je, y PoIlecy JoHoIIeHka HoBOT Cprickor rpalhaHckor 3aKo-
HUKA, HOTPEOHO peepMHUCATH HHCTUTYT EKOJIOIIKE TYKO0€ (KOjH je yCTaHOBJbEH
jorr 3aKOHOM O OOJTUTAITMOHUM OofHOCcHMa 13 1978.) Ha TakaB HAYWH, J1a C€ CTBOPE
YCIIOBH 32 HTOBY MHOTO IKpy npumMeHy. Beh Buie ox 40 ronuna cy6jexTu mpa-
Ba HE TIpUOETaBajy OBOM IPAaBHOM HHCTPYMEHTY, jep je 300 ocTaBHO HEKOIHKO
OTBOPEHMX HEJIOYMHULA y OAHOCY Ha HErOBY yNoTpeOy. Y MpBOM CTaBy ujiaHa
156 300 103BOJBEHO je MTOMHOIICHE OBE TYKOEe IO yCIIOBOM Ja ,,c€ HacTaHaK
y3HEeMHpaBamba UK LITETe He MOXKE CIIPEUnTH oAroBapajyhum mepama‘. OBakBa
onpenda je HemoBoJBHO jacHa. Tekct CI'3 Mopa MITH NUCKJBYYUTH OBaKBO YCIIOBJba-
Bambe MpruoderaBama NOMEHYTOj TYKOH, J03B0JbaBajyhin IeHO Monu3ame 0e3 NKaKBUX
MIPETXOMHUX YCJIOBa, WU Tpeba 1a AepuHHUIIE Koje Mepe Tpeda 1a joj mpeTxoe,
y KOM MOCTYTIKY M Y K0joj (hopMH ce Mpeay3ruMajy, Kao U Koje HHCTUTYILIH]E O Ta-
KBUM MepaMma ofy4yjy. [IoToMm, HEOX0MHO je eKCITHIINTHH]E HATJIACUTH J1a je&
MOry noauhu cBa JIMLa, OHOCHO, OHM KOJH CY U3JIOKEHH YIpoXKaBamy Wi ocehajy
yrpoXkaBame Kao CBoje, 0e3 003upa IMTO MY HICY HETTOCPETHO H3JIOKEHH, Oyayhu
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Jla y TEOPHjH TTOCTOje HETOYMHUIIE M 10 OBOM ITUTAY, IIITO je 00jallkbeHO Y ey
TEKCTa KOjH ce OHOCH Ha OBY CBOjeBpCHY actio popularis. [lopen HaBenenor, Beoma
je BaxxHO ma ce y oynyhem CI'3 ncmipaBu rpemika Kojy je 3aKOHOAaBaIl HallpaBUo
Kaja je, nepuHuiyhu ekoomky Tyx0y, HaBeo 2 je Ha TYKHOILLY TepPeT JA0Ka3u-
Bama Jia MITeTHE TOCIIeIUTIC Koje TIpeTe ’heMy WIIN HeoapeheHoM Opojy nuia
uMajy KapakTtep ,,3HaTHHje mTeTe’. OBa HOpMa HUje MPELH3HA U MOXKE JOBECTH
II0 CyICKe apOuTpapHOCTH. thome Cy, CyImTHHCKH, Be3aHe pyKe TYKHOILY, jep je
JOKaszuBame Ja he mrera, Koja jolr yBeK HUje HacTajla (a Moxkaa Hehe Hu HacTaTH),
YKOJIMKO MTIaK HaCTaHe OMTH — 3HaTHA, cliana y goMeH probatio diabolica. Ompe-
heme 3aKoHONABLA J]a Ce CBAaKa €KOJIOIIKA IITeTa MMa TPETUPATH Kao 3HATHA,
paspemrmiio 61 oBaj mpodIeM, TUM IIpe TITO MOCIeanIIe Koje 3aralheme Ba3myxa,
BOJIC WJIM 3€MJbE MOT'Y ca COOOM HOCHUTH, YeCTO HHje MOryhe aHTHLUIIUPATH, T10-
TOTOBO JICIIEHUjaMa yHAIPE/I, Kao IITO KX YeCTO JICIIEHHjaMa HITH YaK ¥ BEeKOBHMa
Huje Moryhe HU caHHMpaTH.

VY TEeKCTy je HaBeIeHa U HeOIXOIHOCT pelllaBama ImpoodiieMa y Be3u (PyHKITH-
OHHCamba MHCTUTYLH]e 3eneHor (OHa, KOjH Cy JUPEKTHA MOCIeANLA YHHEHUIE
Jla 3aKOHH KOjH ce ToHOce oMoryhaBajy ma mpuxoau OCTBapeHU O] HaKHaIa 3a
3alITHTY U yHanpehuBame )KUBOTHE CpelrHe OyaAy MpeycMepeHH y APYTe CBPXE,
a He y CMepy peliaBama HarOMUJIaHUX eKOJIOMTKIX ITpobiiema (KOJTHKO je OBaKaB
MPHUCTYT MOTPellaH, TOBOPH HaM Beh M3HeTa YHIeHHIIA A2 j€ Y TOCIEABUX Io-
IUHY JaHa 0poj yMpiux of 3arahema Bazayxa y Cpouju 6no rotoBo myruio Behu
o Opoja mpeMunynux ycien aejctsa Bupyca Covid 19). TakBo nmoHamame je y
IUPEKTHO] CYmpOoTHOCTH ca JlekiapamujoM YjeAubeHNX Hallkja O KUBOTHO]
CpeouHU U Pa3Bojy, HoHETO] Y Puo xe xaneupy 1992, xojy je patuduroBaia u
Hallla JIp>KaBa.

Hakon moapoOHe aHann3e HOPMAaTUBHOT OKBUPA Y 00J7aCTH 3aIUTUTE KU-
BOTHE CpEINHE, Kao U Y3HEMHUPYjyhux momaTaka 0 HUBOY 3aral)eHOCTH YOBEKOBE
OKOJIMHE, HEMUHOBHO ce Hamehe 3aKJbydak J1a je HeOIXOJHO XUTHO MPeay3HMarhe
HH3a Mepa, O KOjUX Cy HEKe U MPEJIoKeHe y 0BoM paxy. Jlomra curyaruja y ooa-
CTH €KOJIOTHje M3UCKYje /1, Y CKJIay ca HAacJIOBOM OBOT TEKCTa, ETHKa OJrOBOPHO-
CTH JIOHOCHJIAIIA OJIITyKa Mpey3Me IPUMAT Y OJIHOCY Ha €THKY J0OpHX HaMmepa.

JINCTA PE®EPEHIIN

Declaration of the United Nations Conference on the Human Environment, http://
www.unep.org/Documents.Multilingual/Default.asp?documentid=97&articleid=
1503

Rio declaration on environment and development (Puo aeknapaiiija o >XUBOTHO)]
CpeIuHU U pa3Bojy u3 1992.) https:/www.un.org/en/development/desa/popula-
tion/migration/generalassembly/docs/globalcompact/A _CONF.151 26 Vol.I
Declaration.pdf
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The Right to Environmental Protection in Serbia —
Between Ethics of Good Intention and Ethics of Responsibility

Abstract: The paper focuses on formal and practical problems in the field
of environmental protection, which occur as a consequence of omissions of the
legislative and executive authorities in Serbia. The text analyzes the positive le-
gislation and compliance of domestic legal regulations with international decla-
rations and conventions ratified by our country (from the Stockholm Declaration
and the Council of Europe Convention on Civil Liability for Damage Caused by
Dangerous Activities to the Environment to the Rio Declaration), as well as with
European Directives (EU Directive on Industrial Emissions) and Regulations
(Regulation No. 525/2013 on monitoring and reporting of greenhouse gas emis-
sions and reporting on other information relevant to climate change). The candi-
dacy for equal membership in the European family of nations obliges the Serbian
Parliament and the Government to make additional efforts in the direction of
harmonizing our law with the European one. The paper takes a de lege ferenda
approach, so the author explains the need to amend a number of laws, such as
the Law on Environmental Impact Assessment, the Law on Strategic Environmental
Assessment, the Law on Fees for the Use of Public Goods and the Law on Budget
system, as well as the enactment of the Law on Climate Change and the Serbian
Civil Code as soon as possible (in which dilemmas that hinder the subjects of law
in using the environmental lawsuit as an instrument of environmental protection
should be resolved). An unacceptable deviation from one of the fundamental prin-
ciples established by the Rio Declaration was pointed out, which brings with it a
number of structural problems and the inability of both the Green Fund institu-
tions and a number of organizations that focus on ecology. The consequences of
the discrepancy between the intentions proclaimed by the Constitution of Serbia
and the National Strategy of Serbia for the accession of Serbia and Montenegro
to the European Union from 2005 on the one hand and the absence of adequate
legislative and executive activities in environmental protection, on the other hand,
are obvious in the reports of the European Commission and the European Envi-
ronment Office, as well as in the health risk and increased mortality of a large
number of citizens of Serbia and other European countries, due to harmful emis-
sions that cause pollution of air, water and soil in our country. In addition to the
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proposals for changes in the formal framework in the field of environmental pro-
tection, the paper points out the need to use those mechanisms of civil protection,
such as environmental lawsuits (established by the Law on Obligations 1978),
which is, by its nature, actio popularis and in that sense accessible to the widest
range of subjects. The defense of the standards established by the Kyoto Protocol
and the Basel Convention would, through the extensive use of this procedural
instrument, be placed not only in the hands of representatives of the legislature
and the executive, but also, the judiciary (conditionally, of course, because courts
can decide only initiate a civil action, but not on its own initiative).

Keywords: environment, harmonization of legal regulations, environmental
lawsuit.
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JIOKA3HA CPEJICTBA T10 OJIPEJIBAMA
3AKOHHKA O TPABAHCKOM CYJICKOM
[IOCTYIIKY CPBUJE U3 1865. TOAVUHE'

Caxceisiak: Y pagy je uzepuwena uctiopujckoipagna anaiuza ogpegaoa 3a-
KOHuKa o ipahancxkom cygexom iocuiyixy Cpouje us 1865. iogune xoje ce ognoce
Ha goxasHa cpegciusa. Kako je gonowersy kogugurayuje upemixoguia #cuea u
JUHAMUYHA paAcUpasa usmely ayiiopa 3aKkoHCcKol UpojeKiig, agauioel MUHUCPA
upasge Pajka Jlewjanuna u Komucuje umenosane og ciupaue J{pacagHnol cageuia
ca 3agaiikom ga iogpooHo Hpettpece HAYpIl, Y WeKCILY je Uanic/bu8o aHAIUUPaAHa
apxuecka ipaha o ipoyecy KOHaAUHOT YOOIUYABATLA 3AKOHCKUX HOPMU, CAGPIHCAHA
v ongy Jpacasuu caseiu Apxuea Cpouje. Beh 1872. logune je ycreguna unuyuja-
wuea munuciipa ipasge Ciiojana Besvkosuha 3a geaumudny peeusujy uojequnux
3AKOHCKUX Peuierba 0 JOKAZHUM CPegCiieUMAa, O YeMy HaM C8eqouaHCiieo upyica
JOKYMeHIUapHu matuepujan apxusckoi gponga Munuctuapciugo ipasge. Maxo Besv-
Koguhes Haypill HUKAg Huje 03aKorseH, u3 ogiosopa Cagellicke Komucuje u cygosa
il036aHUX ga ce o Upojexiny usjacte, moiyhe je 3axmyuuiuu ige cy ce y CygcKkoj
ipakcu noxaszane MarKagoCuiu ojequHux 3aKOHCKUX peuersa 0 gOKA3HUM Cpeg-
ciisuma y iapruunom dociuyiixy. Hexa og iuux pewersa cy mogugurosana 1885.
u 1901. togune, kaga cy yceojene uszmene u goiyne nojequrux ogpegou o ucupa-
sama, ceegoyuma u 3akieuwisama. Y pagy cy one getamHo pasmompene u, iamo

* Pax je HACTAa0 Kao pe3ysTaT Hay4dyHOT aHTaKOBama Ha npojexTy [IpaBHor dakynreTta y
HoBowm Cany non Ha3uBoM ,,IIpaBHa Tpaauiija 1 HOBU npaBHU n3a3oBu’ y 2021. roquHu.
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ige je o 6uno yeaucxogho, gogegere y ee3y ca ogiogapajyhum peweruma cagp-
JHCAHUM Y HE03aKOHeHOM tipojexity u3z 1872. logune.

Kwyune peuu: I'pahancku cygexu dociuyiiax, gokasHa cpegciisa y ipahaunckoj
iapHuyu, 3aKkoHcKY dpojexaii, 3axonux uz 1865. logume.

1. IPUMEJIBE KOMUCUJE HA 3AKOHCKU HALIPT ¥V JEJIY
KOJU CE OJHOCH HA JIOKA3HA CPEJACTBA

[IpeTpecajyhu Hatpt rpahancke mporiecHe kKoaupUKaIuje Koju je y HOBeM-
opy 1864. roguae muHucTap npasje Pajko Jlemjanus nogaHeo J{p>xaBHOM caBeTy
Ha onoOpeme, Komucuja [ApxaBHor caBera, 00pa3oBaHa ca 3aJaTKOM Jia IpojeKaT
pa3MoTpH, je younsia Jia ¢y 4. 252 3aKOHCKOT MpojekTa u 4. 220-224 y Kojau3u-
ju. Hanme, onpendom unana 252 yBeEHO je MPOrpecHBHO, HAIIPEIHO PELICH:E TI0
KOME ce MpeIyInTa CyAHjH JIa 0 CBOM CII000THOM CYJIjCKOM YBEpEHY OLICHH
BPEIHOCT CBEIOYKOT UcKaza. Y 4. 220-224 nak Mel)y monymokasnuma HaBoOJIE Ce:
Ka3MBamC jeIHOT MMOY3/[aHOT CBEJI0Ka KOje ce cllake ca MCKa3oM MapHu4apa, Ka-
3UBambE 1Ba WIM BUIIIE CyMIbHBA CBEIOKA, IIPOIMCHO U yPEAHO Bol)eHa Tpropau-
Ka WJIM 3aHaTIIMjcKa KibUTa UT]. OBaKBH MOJIYI0KA3W OMIIM CYy BaJIUTHU HA CYTy
JEIMHO YKOIUKO OM MX MapHUYHA CTPaHKa JomyHuIa 3akietBoM.! Kako cy oBe
ozpende Be3asie OleHy KBaJINTeTa 10Ka3a 3a popMaTHe 3aKOHCKE YCIIOBE U UCKIbY-
9uIe MOTYRHOCT Ja cyauja Kinacu(uKyje ToKa3e CXOIHO CBOM CJIO00THOM CY/IH]-
CKOM yBepemwy, Komucnja je cMaTpasa Jia cy npojeKToBaHa 3aKOHCKA pelliekkha
Ousa y KOJIM3HjH ca opean0ooM wiana 252 u Ja uX je Tpebasio n3octaBut.> Mu-
HUCTap ce ca OBOM MPUMEI00M CTPYYHOT 0100pa carjacuo Te TaKO HaBeleHEe
ozpende HKUCY HaIIEe MECTO Yy (PUHAITHO] BEP3HjU 3aKOHCKOT TEKCTa.

Jp>kaBHH CAaBETHHUIM CY Y OKBHPY OfIeJbKa O UCIIpaBaMa KPUTHKOBAJIH 3aKOH-
CKY HOpMY TIpeMa K0joj oOurainmja Koja Huje CBOjepyyHO HalMcaHa Mopa OUTH
noTBpheHa NoTMUCOM JiBa NOy3/1aHa CBEIOKa, IOK OHAa Koja HHUje HU MOTIHCAHA,
Ia Ou ciy’Kuja Kao J1oKa3 Ha Cyqy, Mopa OMTH moTBpheHa noTnucoMm u Tpeher
CBEIIOKA KOjH OM MOTIHMCA0 U TyKHUKA, & 3aTUM OU JAY)KHUK ITOpe]l CBOT MMEHA
CTaBHMO CBOj IeYaT, KPCT WIIM KakaB JApyTH 3HaK (wi. 229, Tad. 5-6 mpojekra).*

! 3aKOHMK O MOCTYIKY CyJICKOM y rpahjanckum napaunama (y gajbem Tekcty: [Ipojekar 3a-
KOHHKa 0 rpaljaHcKoM cyickoM nocTymky), Apxus Cpouje (y nasbem tekcty: AC), boun pocasru
caseiu (y nasseM texcry: J1C), 1865, mok. Op. 53, . 41-42, 48.

2 UsBenrraj Komucuje JpxkaBrom casety o 14. nenem6pa 1864. ropuue, AC, JIC, 1865, nok.
Op. 53, m. 113.

3 Buj1. 3aKOHUK O TIOCTYTIKY CYJCKOM y rpaljancknm napHunama oj 26. janyapa 1865. roqune
(y mamem Tekcty: Konauna Bep3uja 3akoHuka o rpahanckom cyackom noctynky), AC, JIC, 1865,
noK. 6p. 53, 1. 188-189.

4 TIpojexat 3akoHKKA O rpajaHCKOM CY/CKOM MOCTYTIKY, JI. 43.
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Kommucuja je 3ay3ena ctaB ma 6u OMJto meIucXoaHuje, nMajyhu y Buay OpojHOCT
JIAXKHUX 00JUTaIyja, MporucaTy Jia o0IHUTaIrje Koje HUCY CBOjepyYHO HaIlHca-
HE W MOTIHUCAHEe OJf CTPaHe JNY)KHUKa Oyay MPaBHO pelieBaHTHE Kao JI0Ka3 Ha
CYAY jelIMHO YKOJIMKO OU MX OBEpHO IPBOCTENEHH CYI UM MaK MOJUIHjCKa OKPY-
YKHA WA cpecka BiacT. MUHHCTAp je, TTo CBeovueHy diaaHoBa Ombopa, OF0 CKIIOH
Jia IPUXBATHU MPEAJIOKEHY U3MEHY caMo y MOIJeAy OHUX oOnuramnuja Koje HuCy
HU CBOjepyYHO HamucaHe HU motmucane (4. 229, Tad. 6). Y morieny OHUX HC-
npaBsa Koje je Ty >KHHUK caMo MoTnucao (wi. 229, tav. 5) Hajipe je MHCUCTUPAO a
ce 3aapxu hopmyIamyja Kojy je oH MpemIokno u3paxkanajyhu 6ojazan ga 6u
KOMHMCH]JCKO pelIeHe 0TeKalo MpaBHu caodpahaj, anu je umak Ha Kpajy MpHCTao
Ha TIPOjeKTOBaHY U3MEHY.

Komucuja je mpeaoxkuiia aa ce 3aKOHCKU TEKCT JIOIYHU OJIPeI0OM Y K0jOj
Ou Omo IpomrcaH POK y KojeM Ou Baskuiie oOuTaIfije Koje HICy Onjie cacTaBbe-
HE y CKJaJly ca MpONUCcHMa OBOI 3aKOHHKA. /Ip>KaBHU CaBEeTHULIU Cy CMaTpaIu
nla OW jeTHOTOMUIITHY POK OJ] TIOYeTKA IMpUMEHe 3aKOHNKa OMO CACBHM JIOBOJhaH
Jla CTpaHKe ycarjace cBoje obiuranuje ca IMIEepaTuBHOM 3aKOHCKOM HOPMOM.
N3y3eTHO, kKaga OM mapHUYAp M0Ka3a0 Ja HHUje CBOjOM KPHBHUIIOM IIPOITYCTHO
MPEKIY3UBHU POK Off TOJMHY JlaHa, MOTJIO O MY C€ JA03BOJUTH A2 HUCIYHH 3a-
KOHCKE YCJIOBE HEOIXOHE Jia OU ce UCIpaBa cMaTpalia IyHOBaKHOM y POKY OJf
TPH Mecela off KaJia Cy Ipenpeke Koje Cy ra cripedaBale a TO YYUHH Y MPOIHU-
caHoM poKy mpecraie.’ Mako je MuHMCTap, 10 TBpAmama Komucuje Jp:xaBHOr
caBeTa, IPUCTA0 Ha MPENJIOKEHY AOMYHY, OHA C€ WUIIAK HE Hajla3u y (UHAIHO]
BEP3UjU 3aKOHCKOT TeKcTa, Beh je camo 3aaprkaH naparpad mo Kojem ce BaXKHOCT
UCIpaBe olewyje mpemMa oapeadaMa 3aKkoHa KOjU je OMO Ha CHa3u y TPEHYTKY
IEHOT M3aBama (wi. 199 3akonnka).®

VY norneny Tauke 2 uiana 250 mpojexTa y K0joj je MpOMUCaHO Jia Kao CBEIOLH
HE MOT'Y OMTH cacTyIlIaHa JINTIa KOja IPU3HAajy Ja Cy IPUMHUJIa MUTO FUTH TTOKJIOH,
YWIAHOBM 3aKOHOJIABHOT 0100pa Cy cyrepucaiy mmedy pecCoOpHOr MUHUCTAPCTBA
Jla ce OMEHYTO 3aKOHCKO pelliekhe TonyHu cienehnm peunma: ,,Koju npusHamy
Jia Cy IPUMUIIH TIOKJIOH y UMe cBefonbe. OBO cTora mro MoKJIOH! MOTY OUTH U
Mely mpujaTessrMa, a MOTYy OUTH M HE3HATHE BPEAHOCTH.” MUHKCTAp j€ IPHCTA0
Jla ce HaBeJIeHa 3aKOHCKa ofipea0a Ha Taj HAYMH JOMyHH.®

[Taparpad 254 y koM ce TakcaTHBHO Habpajajy OCHOBH KOjH YHHE CBEIOKA
,[I0I03pUBHM" (CyMILMBHM) je, IO MULIJbey Komucuje, Ono HemoTnyH jep je,
Kao0 ,,0CHOB TOJI03peHa‘”, OMIia N30CTaBJbeHA 3aBUCHOCT CBEIOKA OJ] MApHUYHE

S Useennraj Komucuje J{pkaBaom casety oj 14. nenem6pa 1864. ropuue, AC, JIC, 1865, 10K.
Op. 53, . 113-116.

¢ KonauHa Bep3uja 3aKoHHKa 0 rpal)anckoM CcyJICKOM MOCTYIKY, J1. 191.

7 UsBemniraj Komucuje Jpxkasrom casery o 14. nenem6pa 1864. ropune, AC, JIC, 1865, nok.
op. 53, 1. 116-117.

8 1. 211 KonauHe Bep3uje 3aKOHHKA O rpajaHCKOM CY/ACKOM MOCTYIIKY, JI. 195.
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CTpaHKe, Kao Ha IIPUMEp CIyTe OJ TOCIomapa, oK ciayxkoa Tpaje.” OBy OKOTHOCT
je, ucraknu cy CaBeTHHIIH, Y3UMao y 003up U Baxxehu mapHUYHM NOCTyNaK U3
1860. rogune, cBpcTaBajyhu moMeHyTe CBEIIOKE ¥ ,,CYMHUTEIHE", KOjH CY MOTJTH
OWUTHU caciyIIaHu jeINHO YKOJIUKO OU Cy[l TO I03BOJIHO, O]l YHje je, OIeT, CI10001-
HE MPOIICHE 3aBHCUIIO KOJIMKY OM BEpy MOKJIOHHO TAKBOM CBEIOYKOM HCKa3y.!
MuH#HCTap je MPUXBATHO CYTECTH]y CTPYYHOT 0A00pa U IOMYHHO CIIOPHY OfIpe-
0y y IpemiokeHoM TIpasiry.!!

Komucuja Huje cmarpaia HajOOJBMM HU 3aKOHCKO pelleme MpeaBuleHo y
ynany 273 mpojekTa Te ce Kake 1a he cBefonu mojaraTi 3aKJeTBY TEK HAaKOH
LITO 3aBpLIE CBOj UCKa3, M TO jJEAMHO Y CIyuajy Jia apHUYap TO apryMEeHTOBaHO
3aTpaku U cya Halje 3a moTpe6Ho.!> UaHoBH 3aKOHOIABHOT 0f00pa Cy Cyrepu-
caJi peCOPHOM MUHHCTPY Ja ujiaH 273 nmpegopMynile y CKiaay ca oAroBapa-
jyhoM HOpMOM TIpBOT T'paljaHCKOT MpoIecHOT Kojekca u3 1853, roguHe y kK0joj je
MPOMKUCAHO Aa CY CBU CBEJOLH NYKHHU J1a Ipe JaBarmba CKa3a IOJIOKE 3aKJICTBY,
OCHM KaJia O MapHUYHA CTpaHKa W3jaBuIiIa Ja Bepyje CBEIOKY IPOTHBHE CTPaHE,
ITO O 3aKJIETBY YUMHHUIIO M3IUIIHOM.3 Pajko JlenjanuH HUje IPUXBATHO apry-
MEHTAIIH]jy Ap’KaBHUX CAaBETHHUKA, aJIH je TIPUCTA0 a oApenody wiana 273 nomyHu
0/IeJbKOM Y KoM hie OMTH HaBeJeHO 1a MUTPOIOIHT U BIaJUKE HE TIOJNaxy 3aKJiie-
TBY, a Jia ie 0cTaj10 CBENITEHCTBO MUPCKOT M MOHAIIIKOT YHHA Y CY/1y CaMo TI1acHO
MPOYUTATH U MOTITHCATH 3aKJICTBY.

KomenTtapumryhn nckas Bemraka Kao JoKa3Ho cpenctso, Komucuja je Hamia
3a CXOAHO JIa c€ 3aKOHCKa ofipei0a Koja ce OJHOCH Ha BEIITAuyKH MPEerJie]l AOIy-
HH HOBHM CTaBOM Yy KOjeM OM OHJITIO ITPOMHCAHO Ja Ce BEITAaueHhe MOYKE HAI0KH-
TH Y OHJIA KaJia caM CyJ1 To Halje 3a moTpedHo, ILITO je ayTop MPOjeKTa MPUXBATHO
(. 286)."* MunwncTap je 610 BoJbaH U Ja MPUXBATH JOIYHY HOPME O TIIABHO]
3aKJIETBU HaBOhEH-EM cydajeBa KaJja oHa HHje JonyluTeHa. To cy cuTyaumje y
KojuMa je Beh OMJTo MOTITYHO JOKa3aHO CyIPOTHO OHOj OKOJTHOCTH O KOjoj O ce
MMaJa 3aKJIeTBa MMOJOKHUTH, WIH je TO OUUTIIeHO U onmTeno3naro. Huje 6umio
JI03BOJHCHO HU T0JIarake TIIaBHE 3aKJIETBE IPOTUB CAJIPIKUHE TUCMEHE UCTIPaBe
KOja IpeficTaBJba MOTITYH JA0Ka3, CEM aKO HheHa BeponocTojHOCT Beh Huje Oua 1o-
BellcHa y muTambe rpes cyaoM.” HamocneTky, Ha mpemior KoMmucuje noomrpenu

° U3semniraj Komucuje pxxaBrom casety ox 14. neuem6pa 1864. ronpuue, AC, JIC, 1865, nok.
op. 53, 1. 117.

101, 134, Tay. 2 3akoHMKA O OCTYIIKY CYAEjCKOM Yy Tpaharckum napHuiama 3a KembaxecTo
Cp6ujy, [IpaBurtesscTBeHa newarma, beorpan 1860.

1, 215 Konaune Bep3uje 3aKOHHKA O TpaljaHCKOM CYICKOM TOCTYIIKY, JI. 195-196.

12 TIpojekar 3akoHuKa 0 rpaljaHCKOM CYICKOM TIOCTYTIKY, JI. 52.

131, 396 1 398 3aKOHKKA O CYJIECjCKOM MOCTYIIKY Y apHuiama rpahanckum 3a KmbaxkecTBo
Cpbujy, [IpaButesbcTBeHa eyaTma, beorpan 1853.

14 Ussemraj Komucuje [IpxasaoM caBery of 14. nenembpa 1864. rogune, AC, JIC, 1865,
JoK. 6p. 53, 1. 118-119.

15 1. 282 Konaute Bep3uje 3aKoHHKA O rpajaHCKOM CYICKOM MOCTYIIKY, JI. 208.
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Cy ¥ YCJIOBH TTIOJ] KOJUMA j& CY MOTa0 TO3BOJTUTH TAPHUYHO] CTPAHITH TTOJTaTrarmhe
nonymwasajyhe 3aknerse. Haume, mpema npBoOHTHO] Bep3Uju IPOjEKTa, OBOM CE
JIOKAa3HOM CPENCTBY IpubOeraBaio Beh yKoInko OW mapHUYap 3a CIIOPHY CTBAp
UMao mosyaokas (wi. 329),'° 10k je HAaKOH yUHILCHUX U3MEHa OHII0 MOTPEOHO 1a
je cTpaHka, ma O joj ce momymanajyha 3akiaeTBa J03BOJIMIIA, HAKO HEje MOTJIa
CIIOpHY CTBap y HOTIYHOCTH JIOKa3aTH, Oap 0 BeJIrKe BepoBaTHohe OcBeJ0YMIa
(momBykia M. K).

Kao mto ce u3 rope HaBeneHor Buau, CaBeTcka KOMUCH]ja je YECTO UHTEP-
BeHHcala Kaja cy Ouia y MUTamy IPOjeKTOBaHA 3aKOHCKA PElIeha O CKOPO CBUM
BpcTaMa JJOKa3HUX cpezicTaBa. lbeHe HHTepBeHIIM]je Cy 3aqupalie y caMmy CyIITH-
HY TIPEIJIOKCHIX HOPMH HEPETKO UM Memajyhu cmucao. Y (GuHATHO] Bep3Uju
3aKOHCKOT TEKCTa je MPOMEH-eHa U HyMepallyja WiaHoBa y OJHOCY Ha TPBOOUTHH
3aKoHCKH Tipojekart. [lojennue ompende Hanpra Komucuja je cmaTpana ma Tpeba
CacBUM MpePOpMYIHCATH, WU YaK O IbHUX U TOTIYHO OAYCTaTH U BPATUTH CE
Ha paHuje Bakeha 3akoHCKa perema. TakBe CyrecTHje je ayTop TeKCTa, MUHHICTAp
Pajko Jlemjanun Hekax mpuxBaTao a HeKaJl He, ajld je UTaK Ha Kpajy mpoHaleHo
KOMITPOMHCHO pelIekhe 1 3aKOHCKH IPOojeKar ce, yop3o HakoH mTo je Komucuja
JpxaBHOT caBeTa 3aBpIIKJIa CBOj OCA0, HAIIA0 Y 3aKOHCKO] MPOLEAY PH.

2. 3AKOHCKE OJPEABE O IOKA3HUM CPEJICTBUMA

Jloka3Hu OCTyIIaK MpeIcTaBsba MEHTPpaIHy (pa3y IIIaBHOT IMpeTpeca y Kojoj
Cya yTBplyje HCTHHUTOCT TBPAH cTpaHaka.'® 3ato My je y mpoiecHoj koxudu-
karuju nocseheno vak 125 wmanosa (di1. 178-302) n3in0KeHUX y OKBHPY TETE
riaBe Koja Hocu Ha3uB O gokaszuma.'® Hajipe je Hekonuko oxpenada mocseheHo
MpU3HAY MAPHUYHE CTPAHKE U YCIOBUMA 32 FeTrOBY ITYHOBaXHOCT, J1a OM TIOTOM
3aKOHOJIaBall IeTaJbHO Pa3MOTPUO CBa KOJIEKCOM Npe/iBHl)eHa JoKa3Ha CPpeACTBa!
jaBHE U TIPUBATHE UCIIPaBe, CBEJIOKE, BEIITAKE U pa3HE BPCTE 3aKJICTBH.

VY neny Koju ce OTHOCH Ha UCTIpaBe, HajBUILE je OMJIO HecIarama y IorjIeay
dbopmynanuje onpende wiana 192 o myHOBaXXHOCTH 00JIUTAIIH]a KOje HUCY OMIIe
CBOjEpYYHO HamucaHe U notmnucane (y 3aKOHCKOM MPOjeKTy uil. 229), koju Huje
HU puxBaheH y U3BOPHOM 00NIHMKY, Beh TeK HaKOH KOPEHUTHX CaIPKUHCKHUX
nHTepBeHMja CaBeTcKe KOMUCH]E Y 3aKOHCKOM TeKCTy. HenmyHe aBe rogune ox
MoYeTKa MPUMEeHe MpoIecHe KoaupHrKanje TOMEHYTH YJaH je IOMyHeH HOBUM

16 TIpojexar 3akoHnKa o rpaljaHcKOM CyICKOM MOCTYTIKY, JI. 82.

17411, 291 Konavne Bep3uje 3akoHHKa 0 TpajaHCKOM CYICKOM TIOCTYTIKY, J1. 210.

18 Aunpa Bophesuh, Teopuja ipalhanckol cygekol octuyiika ¢ oliegom Ha 3aKoHuK o io-
ciuyiiky cygckom y ipahanckum iapnuyama sa Kpawvesurny Cpoujy 11, I3naBadka KibIKapHUIA
I'ene Kona, beorpan 1923, 5.

19 3aKOHHUK 0 MOCTYIIKY CYACKOM y rpaljaHCKMM MapHHI[aMa ca CBIMa H3MEHaMa U oIy Ha-
Mma, JIprkaBHa mtamnapuja Kpassesune Cpouje, Kpd 1917.
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CTaBOM Y KOjeM je IMPOIHCAHO JIa 00JIMTaIyje Koje riace Ha H3HOC 3aKJbYUHO ca
200 quHapa Mory NOTBphHUBATH U ONIIITHHCKHU CY/IOBH, U JIa TAKO OBEpeHe 001U-
rarfje uMajy JI0Ka3Hy CHary jaBHHUX ucrpana.’’

Munucrap nipasae Crojan BesbkoBuh je y CBOM HE03aKOHEHOM IIPOjEKTY
W3MEHa U JIONyHa Tpal)aHCKOT CYJCKOT MOCTYIKa NOJAHETOM J[p)KaBHOM CaBeTy,
ArmnenaoHOM Cy1y B OKPYKHUM cynoBuMa 1872. TonrHEe Ha U3jalllbebe, Pel-
Jlarao Ja ce Bakeme oapende unmana 192 koju ce mpBOOMTHO OJHOCHO camo Ha
obnuraryje, mpoIupy 1 Ha apyre ucnpase. Oarosapajyhu Ha MUHUCTPOB MPO-
jexat, Komucuja J[p>kaBHOT caBeTa je amenoBaja J1a ce, YKOJIHUKO OU ce yCBOjuia
MPOjeKTOBaHAa U3MEHA, YWIaH MpedOopMYJIHIIE TAKO Jia Ce HEe TOBOPH CaMO O JIy>KHU-
nuMa, Beh 1 o CBUM ,,i31aBaTeJbuMa UCIpaBa‘, kao u o jemriuma. Komucuju auje
cMeTalia caMo youeHa TePMHHOJIONIKA HeyckiaheHocT, Beh u mpe/iokeHa ormyHa
HaBelleHe ofipenoe KOjoM je TTpeIBUl)eHO /1a NCIIpaBa He BaXKH HU 3a jeIHY CTpa-
HY aKO CBM 3aKOHCKH YCJIOBH HUCY UCTTyeHU. CTpy4HH 000D je cMaTpao aa He
MTOCTOj€ TIpENpeKe Aa 00NHUTaIMja, pelnuMo, BaXKH 3a Iy >KHHUKA KOjH jy jeé YPEeIHO
HAIKCA0 | MOTITHCAO M aKO CBH YCJIOBH Ha CTPaHH jeMI[a HUCY OWJIH UCITY FbeHH. !
Munseme wianoBa CaBeTCke KOMUCH]E JACIHO je W WiaH ATeNTaruoHor cyaa
Caga Xpuctuh Koju je TaxxJBUBO Pa3MOTPHO MPEJIOKEHE U3MEHE U JIOITYHE U JI0-
CTaBMO MUHHUCTPY IIpaBje CBoje mpumMende.?> CaBeTHHUIH Cy, Takole, CriounTaBa-
jyhu MuHHCTpY 1a je ogpenda wiana 192 HemoTmyHa, cyrepucanu 1a je Tpeda
TIOTTYHUTH 1 3aKOHCKUM HapehemeM koje 01 ce OMHOCHITO Ha CHTYallHjy Kaaa ce
CTpaHKe y3ajaMHoO je[Ha Ipyroj obaBe3yjy, Kao HIIp. KO yroBopa.>

Bbynyhn na BesskoBrheB 3aKOHCKH ITpOjeKaT HIKAa HAje yTIIeNa0 CBETIOCT
naHa, Hu mpumMenoe Komucuje [p:xaBHor caBeTa u cyauje CaBe Xpuctuha Hucy
y3uMaHe y pa3Mmarpame. Mnak, 1885. roqune je wian 192 monmymeH omxe/bKOM
KOjH C€ OJJHOCHO Ha IBOCTPAaHO 00aBe3HE MICMEHE YTOBOpe. Y HBEeMY je MPOHUCaHO
Jla TAKBU YTOBOPH MOPajy OUTH CAYUH-CHH Y OHOIMKO TPUMepaKa KOJIHKO NMa
cayrosapaya, IITO Ha CBAKOM O]l FbUX MOpa OWTH U Ha3HayeHo. CBaKoj 07 yrOBOP-
HHUX CTpaHa OMo OM TOCTaBJHEH YTOBOP KOjU O CBOjEpYYHO HAIHcalia U MOTIH-
caJia Jipyra cTpaHka, CeM YKOJIHKO O MCITpaBa Ouiia OBepeHa O]l CTPaHE HaJIJICHKHE
BJIACTH, IITO OM YYMHUIIO OBAKBY Pa3MEHY MUCMEHA U3JTHITHOM.>*

20 VI3meHe u 10Ny He Y 3aKOHY O MOCTYIKY CYACKOM y Tpal)aHCKUM mapHuIaMa, a o Hajie-
’KHOCTH OIIITHHCKHX CYJI0Ba, 300pHuK 3akoHa u ypegabda usganux y Kreasiceciisy Cpouju 'y togunu
1875-1876, 6p. 28/1876.

2l Komucuja Ip>xaBHoM casetry 22. cenremOpa 1872. romune, AC, Goun Munuctuapciico
iipasge (y nasseM texcty: MII), 1872, nox. 6p. 6, 1. 4.

22 [IpumeT6e wiana Anenanuonor cyna CaBe Xpucruha Ha H3MeHe U IOy He CyICKOr rpal).
nocrynka o 30. maprta 1873. ronune, AC, MII, 1873, nok. Op. 4, . 31-32.

23 Komucuja IpsxkaBHOM caBeTy 22. cenremOpa 1872. roqune, AC, MI1, 1872, nok. 6p. 6, 1. 4.

24 3aKOH 0 U3MEHaMa | JIONyHaMa y 3aKOHY O TIOCTYTIKY CYCKOM Y rpajaHCKUM TapHHIIa-
Ma, 36opHux 3akona u ypegaba y Kpawvesunu Cpouju usgaiiux og 11 janyapa go 9 nosembpa 1885
logune, Op. 41/1885.
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Kaxko je cBenoueme jaBHa (TpahaHcka) 1y KHOCT, CBAKO JIMIIE je Omto y oda-
BE3H Jla CE 0/1a30B€ HA YPEIaH CYJICKH IMO3UB U UICTHHUTO CAOIIITH CBE IIITO MY
je ouo mo3uaro o mpeamety cropa (wi. 208). YKOIHKO ce Mak CBEIOK y 3aKa3a-
HHU JIaH ¥ 9ac He OM TI0jaBHO TIPEI CYAOM a CBOj M30CTaHAK He OW OIMpaBaao, Cyl
01 HapeIUo KHEroBo MPUHY/IHO TOBO)CHE U Ka3HHO OU ra HOBUAHOM Ka3HOM (HJI.
239). llltaBuiie, 1 CBEIOIU KojuMa je OmIo 3a0pameHo Jla CBeJoYe, Kao U OHH
KOju cy Omiu oBnanrheHn fa yekpare ceenouene (wi. 210-212), Ounu ¢y nyxHu
Jla Ce 0JIa30BY Ha CY/CKH IO3MB. 3aKOHUK ITOMUE U TIOCEOHY KaTeropHjy ,,Io-
J03pUBHX" cBeoka Mel)y Kojuma HaBoau, u3Mel)y octanux, KpBHE CPOTHHUKE
MapHUYHE CTPaHKe JI0 ofpel)eHor cTernenHa, CKUTHHIIE, OCBEIOUYCHE JTaXKOBE, Jia-
KOYMHE, IOAMHUTJBUBE 1 HEMOpAJIHE JbyJle, MaJIOJIETHHKe ucrof] 16 roguHa, Kao
W JIUIA y BEJIMKOM HEMPHUJjaTeJbCTBY Ca CTPAHKOM MJIH MaK 3aBUCHA OJ1 ITApHHUYA-
pa (am. 215). BpegHocT BUX0OBUX HCKa3a IIEHUO OW CyIHja 10 CBOM CIIO00THOM
cyaujckoM yBepemy (wi. 212-213). [Ipema npBoOUTHO] Bep3uju wiaHa 234 CBEIOK
Ou moylarao 3aKkJeTBY Ha CBOj UCKAa3 Y Cy/y, Ha 3aXTEB MPOTHBHE CTPAHKE WITH
Kaja cyz To Hale 3a motpedno.?’ Tomuue 1901. je HaBemeHa ompenda mpenusmnpa-
Ha y TOM CMHCITY JIa C€ OJ] Ta/la CBE/IOK 3aKJINA0 Ha CBOj MCKA3 Y IPBOCTEIICHOM
cyay, npen ceenTennkom.”® (moxsykia M. K.)

Kana Ou mpaBUITHO ¥ MOTIYHO yTBPhHBamkE PEIeBaHTHUX YHUEHCHHIIA U3H-
CKHBaJIO ojipel)eHy CTPYUYHOCT, Cy/l OU HAJIOKHUO BEIITAuKH mperiel. Bemraueme
ce MoBepaBajo TPOUIaHOM Behy, mpu ueMy O CBaKH 0] mapHu4apa u3abpao mo
JEeITHOT BEITaka, a IIOTOM OW OHM 3ajeHO oapeauan Tpeher. YKOIuKo Ou mak
cTpaHKe 0/10uJIe J]a IOCTaBEe BEIITaKe, UMEHOBAO Ou ux cy (wi. 248). M3abpanu
BEIITAIM CY MOTJIH OMTH 0CI000EeHH! Ty KHOCTH BEIITAYCHa U3 UCTUX pasiiora
13 KOjUX je CBEIOK MOTa0 YCKPATUTH JlaBarh¢ MCKa3a, a OHU BEIITAIlH Y YUy CE
00jEKTHUBHOCT M3 OIpaBJIaHUX Pa3Jiora MOTJIO MOCYMEbaTH, OMJIU O U3Y3ETH OJI
JlaBamba CTPYYHOT Hala3a i MUILbeha (Wi. 251). CTpaHke ¢y ©Masie mpago Ja MpH-
CYCTBY]Y BEIITaUCHY W OHJZIA KaJla ce OBaj JOKa3 M3BOAMO BaH cyaa (Wi 253-254).
AKxo OM BEIITAIM U3HETU PA3IMYUTO MPO(HECHOHAIHO MUIIJBEHE O MPEIMETY
BEIITaYCH:a, CyJ OM y3eo y 003up ctaHoBuInTe BehuHe, a yKoIuKo ce 10 BehuH-
CKOT MHIIIJbEH-a He OM MOTJI0 ohu, CyJl OM HAJIOKMO /1a C€ BEIITaueHhe TOHOBH
ca ipyrum Bemranuma (awi. 256).2

VY 07ICYCTBY APYTHX, MOY3IAHUJUX JIOKA3a, CY/I je MOTao MapHUYapy Ha HEroB
3aXTEB JOCYJTUTH 3aKJICTBY, CEM YKOJIHMKO CE PAJUIIO O JIUIY KOje je Y TPEHYTKY
HacTynama jioralaja o kojem je Tpedasio Ja Mmooy 3akiieTBy oo miahe oz 16

25 3aKOHUK O MOCTYIIKY CYJCKOM y TpahanckuM napHuiiama 3a Kisaxxectso Cpowujy, Jlpxas-
Ha mramnapuja, beorpan 1865.

26 3aKOH 0 M3MEHaMa U JI0ITyHaMa Y 3aKOHHKY O MIOCTYIKY CYACKOM Yy TpaljaHCKUM MapHu-
nama, 36opHux 3axkona u ypegaba y Kpawesunu Cpouju usgaiiux og 1. janyapa 1901 go kpaja uciie
logune, Op. 56/1903.

27 3aKOHHUK O MOCTYIKY CYACKOM y TpaljaHCKHUM TTapHUIaMa ca CBHMa H3MeHaMa M I0IyHa-
Mma, J[Ip>kaBHa mtamnapuja Kpassesune Cpouje, Kpd 1917.
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TOJIMHA, WJTH TTaK 300T TeJIeCHHUX WIIH TyIIEeBHUX HEIOCTaTaKa HHje MOTJIO Ja CXBa-
TH UCTHHY O OHOME HITO je BUJEIIO UIIH UyJI0, a OUIIO je pelieBaHTHO 3a UCXOJ CIO-
pa. McTo Tako, momarame 3aKjeTBe je onio yckpaheHo u muinma ocyheHnM Ha
ryOuTak rpahaHcke 4acTH U OCBEIOYEHUM KPUBOKJIETHULIUMA (W1 265). 3aKOHUK
je IyHO MaXKi-e MOCBETHO 3akyieTBama (Wr. 261-302) pasznukyjyhu mpu ToMe: T1aB-
HY 3aKJIETBY; IONYyHaBajyhy 3akneTBy npeasuleHy YKOIUKO CIIOpHA CTBAp HUjE Y
MOTIYHOCTH JOKa3aHa ajiv je JOBEACHA 10 BEJIMKE BepoBaTHONE; 3aKJIETBY KOjOM
ce BPEAHOCT oMpenesbyje, Kojy Ou cya mocyhuBao mapHu4apy Kaja ce Ha JpyTH
HAYWH HUje MOIJIa YTBPJIUTH BHCHHA FHETOBOT OJIITETHOT 3aXTEBa, U 3aKJIETBY
oTKpuBajyhy, Kojy Ou CyJ1 HaJIOKHO TYKEHOM J1a TIOJI0XKH YKOJIUKO OU IMocTojaia
OCHOBaHa CyMHba JIa je He3aKOHUTO MPUKPHUO JIEO CBOT UMarha HITH HEKe HCIPaBe.

VY u3BOpHOj Bep3uju unana 277 OUII0 je CTaBJbEHO y JY>KHOCT CyAy Ja map-
HUYapy, Mpe Mnojiarama 3aKIeTBe, MPEJI0Ur BAXKHOCT 3aKJIETBE Ca aCleKTa Bepo-
3aKOHa, aJli | J]a My yKa)Ke Ha Ka3HYy 3a KPUBOKJIETCTBO npeauleny y Kpusnu-
HOM 3aKOHHKY.?® 3akoHcKOM u3MeHoM u3 1901. roquHe HaIIeKHOCT je Y OBOM TIO-
rieny nozuesbeHa n3Mel)y 1yXoBHe 1 CBETOBHE BIIACTH; CBEIITEHUK j€, HauMe, OHo
3aJIy’KeH Jia TapHu4apy yKa)ke Ha 3Hadaj 3aKJIETBE Ca CTAHOBHINTA IIPKBEHOT
npasa, JIOK je MaK cyauja Tpedaso Aa ra yno3opu Ha KpUBHYHOIIPAaBHE periepKycHje
JaKHOT 3aKaubama.?’ Ox 1901, roguHe CBEMITEHHK je, YMECTO CYIH]e, 3aKIUBA0
napHUYapa o IPKBEHOM O0pEAy U 3ajeTHO ca CYAMjOM CBOJUM MOTIHCOM OBEPaBao
oJTOXKeHY 3aKyeTBY (w1, 278).3° [To moMeHyTHX H3MeHA M IOIYHA YNTAB TOCTYIIaK
y Be3H ca ToJlaramkeM 3aKjeTBe OO je Y NCKIbYYHBOj HaJIS)KHOCTH NocTymnajyher
cynuje.’! HaBenennM n3MeHama je ¥ IMPENU3npaHo KOjU Cy CBEIITEHHUIIH OUIIH
oBnamheHy a 3aKJIMiby CBEIOKE U MapHUYHE CTPaHKe. Y OKPY>KHUM BapolinMa
TO Cy OMJIM OKPY>KHH TIPOTOjepejy MW BUXOBU 3aCTYITHHUIIN, TOK CY Y OCTaJIUM
MECTHMa TO OWJIM HajCTapHjH CBEIITCHUIU. YKOIHMKO CBEIOLHU U CTPAHKE HHUCY
OMITH UCTOTHOIIPABOCIIaBHE Bepe, 3aKJICTBY O TOJIaraji IMpea CBOjUM CBEIITCHH-
KOM, a aKo ra Huje OUJI0 y MECTy Cy/a, 3aKJInbao Ou ux cam cyamja (4. 279).%

IIpecyna kojoM ce TykeHOM onpelIBaio monrarame OTKPUBajyhe 3aKIeTBe
Ouna je ogMax U3BpIIHA, a Kaja O ce TY>KEHH OTITYLIHO O Hapea0y cya 1 on0Ho
J1a TTOJIO’KH 3aKJICTBY, OMO OM HajIIpe HOBYAHO KaXKEHEH, a TOTOM H CTaBJbEH Y CY/I-

28 3aKOHHUK O IIOCTYIIKY CyJICKOM y rpahanckum napuunama 3a Kiaxectso Cpoujy, Jpixas-
Ha mramnapuja, beorpan 1865.

29 3aK0H 0 U3MEHaMa U JI0ITyHaMa ¥ 3aKOHUKY O TIOCTYIKY CYACKOM y Tpal)aHCKUM MapHu-
nama, 36oprux 3axona u ypegaba y Kpawvesunu Cpouju uzgaimiux og 1. janyapa 1901 go kpaja uciue
togune, Op. 56/1903.

30 Ibid.

31 Bujt. npBOOMTHY BapujaHTy 4. 278 3aKOHHKa O OCTYIIKY CYJICKOM y TpaljaHCKKUM map-
Hunama 3a Kmaxectso Cpoujy, ApxaBHa mrammapuja, beorpaa 1865.

32 3aKkOH 0 M3MEHAMa U JIOIyHaMa y 3aKOHUKY O MOCTYIKY CYJICKOM y Tpal)aHCKUM MapHu-
nama, 36opHux 3axkona u ypegaba y Kpawvesunu Cpouju usgaiiux og 1. janyapa 1901 go kpaja uciie
iogune, Op. 56/1903.

1090



360puuk pagosa [IpaBHor paxynrera y HoBom Cany, 4/2021

CKH{ TIPUTBOP JIOK je He TOJIOKH, UITH MAaK JIOK He HCTEKHE TOJMHY JaHa O] laHa
nputBapama (wi. 299-301).3 Pearyjyhu na 3akoHcku Haipt u3 1872. ronuHe
npeacenHuK YauaHCKOT OKPYKHOT CY/Ia je MPEJIONKHO Ja ¢e OMPe/esid KO Ou 61o
HaJJIe)KaH 3a U3pUIIAkhe Ka3He HECABECHO] TYKEHO] cTpaHu, na i Cya Uin Mmak
HETOB CTAapeIINHA Y CBOJCTBY aIMUHHCTpaTOpa. MUILIbeme cyauje je Ouo aa, ¢
003UpOM Ha TO JIa C€ Y OBOM CIIy4ajy BUIIIE HUje paauiio o cyhemy, Beh o cripoBohe-
Y TIpecyIe y JIeJo, IIITO je 1Mo Taaa Baxkehem yCcTpojcTBY OKpYKHHX CyI0Ba Mpe-
BacXOJHO OWiIa TY»KHOCT CTapelIMHe Cy/a, U 33 KaXKmhaBambe TYKEHOT KOjU He
JKEJTH J1a TIOJIOXKK OTKpUBajyhy 3akiieTBy Tpeba ia Oy/ie Ha/ile)aH Cy/ICKU CTapeIIy-
Ha.>* OKpy’KHU Cy/Hja je, HauMe, IMao y BUAY WI. 19 3aKoHa 0 yCTPOjCTBY OKpY-
JKHUX CYyZI0Ba IpeMa KOjeM je caM IPEeICeTHHUK Cy/a U3/1aBao Hapenoe Kojuma ce
CY/ICKE TIPECY/IE U PEllickha N3BPIIABajy, Kao U WI. 23 110 KOM je CYJICKH CTapelinHa
010 3ay’KeH U 3a OApKaBame pea y CyIHHIU U CyJCKOM mpuTBopy.>> Hajmocie
je mpeacemHuK YauaHCKOT OKPYKHOT Cy/ia MPEATIOKHUO U /1A Ce MPOTHUIIIE 12 TIPOTUB
pelieha KOJUM Ce M3pHYe CaHKI[HMja HEMOIITCHOM JY)KHUKY HeMa MecTa yaiou.>¢

Wako cy cBY THUITOBHU 3aKJIETBH MUHYIIHO3HO PETyJIMCAHH Y 3aKOHCKOM TEK-
CTY, UIIaK je OWUJIO MOojeIMHAYHUX MUIILBEHA J1a j€, OCHM ojipe/iada O OTKPUBA]jy-
hoj 3aKJIeTBH, ¥ HEKOIMIUHY JAPYTUX 3aKOHCKHUX 0[pe1ada U3 MoMeHyTe 001acTi
OmT0 MOTPEeOHO YHEKOJINKO MOMTYHUTH. Mely \iMa ce 1o 3Havajy u3/IBaja JoImyHa
yiana 287 3akoHUKa KOjy Cy, aHanu3upajyhu 3akoHCKU mnpojekar u3 1872, rogu-
He, MPEUIOKUIIE cyauje YIKHUKOT OKPY KHOT cy/a. Haume, y U3BOpHO] Bep3uju
HaBEJICHH YJIaH PeryJIuile CATYallnjy Kaja JIMIe KOME je IIIaBHa 3aKJIeTBa MOHY-
heHa He MPUMU HUTHU MOBPATH 3aKJIETBY, Il IPUXBATH Ha cede J1a MPOTHBHO
JIOKaXKe, y KOM CIyuajy je TyKaH U Jia 0JiMax MoJHece J0Ka3e. YKOIUKO ca thuMa
HE ycIle, MOTao je 3aXTeBaTH Jia My ce OAPEIH POK y KoM he 3aKJIeTBy MPUMHUTH
wii oBpaTuT.’” OKpyKHE Cy/Hje Cy CKPEHYJIE MaX by PECOPHOM MUHKCTPY Ja
oBako (GopMmysrcana opeanda He HOPMHUPA CIy4aj Kaja CTpaHKa HUTH MPUMHU
noHyheHy 3akJIeTBY HUTH je TIOBPATH, UIIX j& TIOBPATH TaMO TIE jOj IO 3aKOHY
HEeMa MecTa, a PUTOM POTHUBHO He JoKaxe. Kako oBakBO HEYaCcHO MOHAIIAHE
He O ocTasio 0e3 caHkuuje, Cyauje cy TBpauwie Aa ou oapealy wiana 287 6umiio
MOTPEOHO MOMMYHUTH jeTHUM HOBUM CTaBOM (287a) y kome OW OMJIO IMIpONHCaHO

33 3aKOHHK O MOCTYIKY CY/JCKOM Yy rpal)aHCKiM mapHUI[aMa ca CBIMa H3MEHaMa U J0IyHa-
ma, [IpxxaBHa mrammnapuja Kpassesune Cpouje, Kpd 1917.

34 [TpumeT6e npencennnka Yaqanckor OKPYKHOT CyJa YIUHEHE TIPOTUBY IITAMIAHOT
[peIora 0 M3MeHaMa U JI0MyHaMa 3aKOHa O TIOCT. CYICKOM Y rpal)aHcKuM napHuiama of 2. arpu-
na 1873. rogune, AC, MII, 1873, nox. 6p. 4, 1. 38.

35 3aK0H 0 YCTPOjCTBY OKPYXKHH CYI0Ba, 360pHuKk 3akona u ypegoa uzganu y Krnasxceciugy
Cpbuju og iiouetixa go kpaja 1865. togune, 6p. 18/1865.

36 [IpumeT6e mpencennnka YaqaHCKOT OKPYKHOT Cyqa YIHCHE IIPOTUBY MITAMIAHOT
HpeIora 0 n3MeHaMa U JI0NyHaMa 3aKOHa O TI0CT. CYJICKOM Y rpal)aHcKuM napHuIama of 2. arpu-
na 1873. rogune, AC, MI1, 1873, nox. 6p. 4, 1. 38.

37 3aKOHHK O MOCTYIKY CYACKOM y TpaljaHCKHMM TTapHUIIaMa ca CBHMa H3MeHaMa M IOy Ha-
Mma, J[Ip>kaBHa mtamnapuja Kpassesune Cpouje, Kpd 1917.
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na he ce y mpeTXoqHO HaBeIeHO] CUTYAIHji CMaTpaTH J1a TaKaB IMapHUYap IMpH-
3Haje CBe HABOJIE MPOTUBHE cTpaHe.’’
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3aKOHHK O MOCTYIKY CYJICKOM y IpaljaHcKuM mapHHIama ox 26. janyapa 1865. ro-
nune, Apxu Cpouje, poun /pacasnu caseiu, 1865, nok. op. 53, m. 141-259.

3aKOHHUK O MOCTYIIKY CYJICKOM y T'paljaHCKUM mapHUIlaMa ca CBUMa U3MeHama u JI0-
nyHama, J{prkaBHa mramnapuja Kpassesune Cpouje, Kpd 1917.

W3ssemrtaj Komucuje pxxaBaom caseTy o 14. nenemOpa 1864. ronune, Apxus Cp-
ouje, poun [pacasnu caseiu, 1865, nok. op. 53, 1. 99-135.

Komucwuja [IpxaBHoMm caBety 22. centemOpa 1872. ronune, Apxus Cpouje, hoHa
Munuciuapciuso ipasge, 1872, nok. 6p. 6, 1. 1-5.

[Tpumjerde YKUYKOT OKPYKHOT Cy/ia Ha TIPEJIOT 3aKOHA 0 U3MHUjeHaMa U JoIyHaMa
3aKOHHKA O TIOCT. CYJICKOM y rpahaHckujeM napauiiama ox 12. ¢edpyapa 1873. ro-
nune, Apxus Cpouje, pona Munuciuapciuso ipasge, 1873, nok. 0p. 4, n. 13-27.

[TpumerOe unana AnenauunoHor cyga CaBe Xpuctuha Ha U3MEHE U IOIIYHE CYACKOT
rpal). mocrynka ox 30. mapra 1873. ronune, Apxus Cpouje, hona Munuciuap-
ciueo ipasge, 1873, nok. op. 4, . 28-33.

[TpumeTtOe mpencenHuka YauaHCKOT OKPYIKHOT Cy/la YYUE-EHE TTPOTHBY MITAMITAHOT
IpezIora 0 U3MEHaMa U JI0IyHaMa 3aKOHa O MOCT. CYJICKOM Yy rpal)ancKkuM map-
Hunama ox 2. anpuia 1873. roqune, Apxus Cpouje, boun Munucinapcitiso
ilpasge, 1873, nok. op. 4, 1. 34-39.

38 [IpumjeT6e YKUYKOT OKPYIKHOT Cy/Ia Ha ITPEJIOT 3aKOHA 0 H3MHUjeHaMa U JIOITy HaMa 3aK0-
HUKa 0 [OCT. CyACKOM y rpal)anckujem napHunama ox 12. ¢pedpyapa 1873. roqune, AC, MI1, 1873,
JIoK. Op. 4, 1. 19.
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Evidence According to Provisions of Code
of Civil Procedure of Serbia from 1865

Abstract: The article sheds light on provisions of legislation on civil proce-
dure of Serbia from 1865 concerning evidence in civil lawsuits, such as: testimony
of witnesses, documentary evidence, experts testimony that is often necessary so
that the trial judge can properly understand scientific or technical issues relevant
to the lawsuit, and different kinds of oaths. Evidence is fundamental to the outcome
of any civil litigation because, ordinarily, the facts in a civil lawsuit must be proved
by evidence, and the judge will decide the civil case on the evidence adduced by the
parties. As being fully aware of its significance, the author of the Code, minister
of justice Rajko Lesjanin dedicated 125 paragraphs to evidence in civil lawsuits.
They had been very carefully drafted after thorough and detailed discussion bet-
ween the author of the draft and the State Council's Commission. In 1872, minister
of justice Stojan Veljkovi¢ drafted amendments and supplements to a certain
number of articles regarding proofs in litigation but, since Veljkovic's document
was never enacted, these articles were left unrevised. However, a few paragraphs
concerning evidence in civil cases were altered in 1885 and 1901. All aforemen-
tioned amendments and supplements, as well as provisions that remained intact
during the whole period that the Code was in force, were meticulously scrutinized
in this paper.

Keywords: Civil proceedings, evidence in civil lawsuit, draft, Code from 1865.
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KOHTPOBEP3E ITPABHOI' YPEBMBABA
NCTOIIOJIHUX 3AJEHULIA Y PEITYBJINLU
CPbUIN YV CBETJIOCTU MEBYHAPOHOI
ITPABA U YIIOPEJIHOI' I[TPABA

Casceitiax: bpak u iiopoguya cy ycuianose Koje Helpectiano e8oyupajy.
Jlpywineena peanrnociu ykazyje na o ga paguytioHaiHu Konyeiid Opaka nema
Katlayuiuet ga UpeiiosHa c8y KOMILIeKCHOCT Mehymygckux ogroca. Otyga inercrsa
ga ce Opak usjegnavasa ca aHOPAYHOM 3ajegHUYOM, AU U CA WUPAJHUJUM 0OaUYU-
Ma 3ajegnudKol Jcugoilia 1uya Uctiol foaa. Yuaipehueary iipaenol ionodicaja
UCHLOTIONIHUX UapUiHepa y8eauKko cy goupunene ogiayke Eepoiickol cyga 3a mygcka
ilpasa. Y gocagawrboj iipaxcu, Eepoiicku cyg Huje usjegnauuo uciioionne 3ajeg-
HUye ca bpaxkom, au je upegeugeo ga UConoaHU Haposy MOpajy duitiu upagHo
ipelio3Hatiu Kako Ou ce 3aWiuiiuo wuxos ogroc. Jlpacase nucy obasesame ga
UPUBHA]Y UCTHOTIONHE OpaKose, alu UMAajy 00a6e3y ga UHCHIUILY YUOHATU3Y]Y UCTHO-
UONIHE 3ajegHuye, pagu 3awtiuiie upasa u uHuiepeca uyad Koja )y huma JHcuse.

Hacuiojarve ga nuuno-umosuncka u UMoOSUHCKA Upasa iapiinepa uciiol iona
0ygy 3aKoHCKU pelyaucana, y ckiagy je ca ooasesama Peityonuxe Cpouje xoje ipo-
uznaze u3 pumene Eepoiicke kKoHeeHyuje 3a 3awiiuiily bYgCKUX upasa u OCHOG-
Hux ciroboga. Mehyiuum, oitwinuu je yiuucax ga Haypiu 3akona o ucidoiuoisHum
3ajegHuyama He cagpicu KOH3UCIeHIUHA U goopo ipomuuibena pewerva. Caine-
gamo ca HopoguuHo-upagHol actiexkilia, 030umHa iUpumegoba peuwersa ipegeulerHol
¥ Upegaory aKuyeinHol Haypia 3aK0OHa OgHOCU Ce HA OCIUBAPUBATILE POJUIUE/bCKOT
ipasa. Ilpemga Haypiu ne ilpegeuha moiyhinociu yceajarva getueiua, iociuassa
ce uuiuarse 1o KoM 0CHO8Y Uapiiinep poguitiesbad getueiua octueapyje osirauhersa
u3 cagparcune poguiessckol ipasa. Ociliaje ygeperve ga ce Upoyec 3aKOHCKOL
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ypehusarea uciiotionnol iapiunepciusa, 06ygyhu ga je peu o jow ysexk uzpazuitio KoH-
WpoBeP3HOJ heMu Y CPUCKOM gPYWIUGY, MOPA 0g8Ujaili YHEeKOIUKO 00aspusuje.

Kawyune peuu: dpax, iiopoguya, mygcka ipasa, guckpumunayuja, JII'BT, uciuo-
uonne 3ajeguuye, petluciupo8ano UapuiHepcui6o, upasa gewueid.

1. YBO/,

HcronomHe 3ajeJHALIE jOII yBEK Cy 3a0pambeHe MM UX ITPaBO HE MPENo3Haje
y mpeTexHujeM 0pojy apskasa.! Mehytum, yropehyjyhu akTyesnHo crame ca OHUM
KOj€ je MoCTOojalio Mpe HEKOJIUKO JISIICHH]a, MOXKE Ce 3aKJbYUHTH J1a IIOCTOjU KOH-
CTaHTaH TPEHJI MPOIIUPHBAhAa KPYTa JpKaBa Koje YCTAHOBJbABA]Y Pa3IUUHTE
o0nuke mpaBHOT ypehuBama UCTONOMHUX 3ajeauuIa. [Ipemaa ce taj 6poj KoH-
THHYHWpaHo noBehasa, 300T Yera je He3axXBaJHO IOMUHATH €r3aKTHE MOAATKe,
TPEHYTHO C& MOYKE TOBOPHUTH O MIPHOIMKHO jeTHOj YETBPTUHH JPKaBa KOje jeM-
Ye HeKa O MpaBa UCTOMOIHUM MapTHepuMa. Jlakiie, r106amHo mocMarpaHo, Taj
IPOIICHAT jecTe M JlaJbe HU3aK, aJld je Takol)e HeCIopHO Aa OH MepMaHEHTHO,
noxyiie Onaro, Hapacta. Mnak, carienano y koutekery Casera EBporie Taj npo-
IIeHaT je 3HaTHO BUIIM, Oyayhu na y 24 on 47 nprkaBa 4iaHUIA IOCTOjU HEKH BH/T
npaBHOT ypehrBarma neTonomHOT mapTHepeTBa.” 3a pasnuky o 3anaauae EBpore
y K0jOj CBE JIp’)KaBe yCTaHOBJbABAjy MOTYNHOCT 3a HCTOIOJIHE MTAapOBeE JIa CKJIIONe
Opak WJIM pEerucTPOBaHO NMAPTHEPCTBO, CIIMKA je YHEKOIUKO maponnkuja y Llen-
TpanHoj u Uctounoj EBponu. OTyna, Beh Ha OCHOBY pa3iHKa Koje IMOCToje Ha
€BPOIICKOM KOHTHHEHTY, U3BECHO j€ JIa He IMOCTOjU HH IIPUOIMIKHA CarJIACHOCT O
TOME KOju OOMM TIpaBa 1 3aITuTe Tpeda 00e30eIuTH TpajHUM 3ajeTHAIIaMa UCTO-
MOJTHUX TTapTHepa.

VY cknany ca mocrojehum TpenaoM, kora cy Beh cneaunu Cioenuja, Xpart-
cka u I{pna I'opa, MUHHCTapCTBO 3a Jby/ICKa U MalkbUHCKA [IPAaBa U APYILITBEHU
nujasor Penmy6nuke Cpouje, y mapty 2021. ronune, npunpemuno je Haupr 3axo-
Ha 0 MCTOIOJIHUM 3ajeqHuama.’ Y o0pasioKermy TOr HalpTa HaABEAEHO je a Cy
UCTOIOJHE 3ajeJHUIIEC €0 CTBAPHOCTH KOra BUIIE HHje MOTyhe HTHOpHCATH,
Oynyhu na je, carnenano y rao0aiHuM pazmMepama, FbUX0BO ITPABHO TPU3HABAHE
U peryJiicame jeHa o/ HjHHTCH3UBHUJUX PaBHUX IPOMEHA JaHalImbuIe. Mazia
j€ joIl yBeK ped 0 KOHTPOBEP3HOj TEMH, ITPEeMa UCTPAKHUBAILY jelTHE O/ HEBJIAIMHUX

! Macarena Saez, “Same-Sex Marriage, Same-Sex Cohabitation, and Same-Sex Families
Around the World: Why ‘Same”’ is so Different?”, American University Journal of Gender, Social
Policy & the Law, 19(1)/2011, 2.

2 lparossy6 [Tonosuh, Tanacuje Mapuukosuh, Mujonpar Panojesuhi (yp.), Komeniap Kon-
BeHyUje 3a 3auTHUIY /bYJCKUX Upasa u ocHosHux cioboga, Ciryx0eHn rimacHuk, beorpazn 2017, 165

3 Haupr 3akoHa O MCTONOJHUM 3ajeaHunama, https://www.paragraf.rs/dnevne-ve-
sti/080321/080321-vest18.html, 10. maj. 2021.
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opranm3aruja (Civil Rights Defenders), CpOuja je cnpemHa 3a JOHOIIIEHE TAKBOT
3akoHa, Oyayhu na je 73% ucnuranuka HaBeno aa noapskasa npaso aa JIIBT oco-
Oe moceTe MapTHEpa y OOJTHUIM WK 3aTBOpY.* YV mopehemy ca candaHuM ucTpa-
JKuBambeM 00aBbeHNM 2015, roguHe, yTUCAK je J1a ce JIecuia 3HayajHa IpoMeHa
PacIoNIOKeha y jaBHOM MIbEHY, jep je MOAPIITKY TAKBUM 3aKOHCKHM peliemhiuMa
Taja npyskano cera 46% ucnutanuka.’ Ho, umajyhu y BUy MOTOMA JeIaBarba,
OTIPABIaHO j€ TMIOCTABUTH MUTAKE PEMPE3CHTATHBHOCTH aHAIN3UPAHOT y30pPKa,
jep CPIICKO APYIITBO OYUIJICHO OJIMKYje W 3HauajaH OTIOp IpemMa MPaBHOM
peryJimcamy HCTOMTOHUX 3ajenauria. O ToMe CBEIOUYHN aresl Kora je TOoApKaio
212 uHTeNeKTyalala u jaABHUX JIMYHOCTH, Mel)y Kojuma Cy ¥ BeoMa 3Ha4ajHa uMe-
Ha CpIICKe HayKe U KyNIType, YITyheH Ip)KaBHUM OpraHuMa Jja 3ayCTaBe YCBajarmbe
TakBOT 3akoHa.’ [Ipema mojelnHUM KOH3E€PBaTUBHUM ayTOpUMa, MomyT Muiire
Bypkosuha, rcTopujcku je He3a0eIeKEHO Ta XOMOCEKCyaTu3aM MOACTHIY IPy-
mTBa kao mto je Cpouja, 360r aemorpadceke yrpoxeHoctu apxase.” OCHOBHH
apryMEHT IIPOTHB YCBajarha 3aKOHA O HCTOMOIHUM 33jeTHUIIaMa, TIITO j¢ U HHAYe
OINIIITE MECTO y apryMEHTAIUj! MPOTUBHUKA JIETAIN30Bakha UCTOMOTHUX 3aje/1-
HHUIIA TII00aIHo TTocMaTpaHo®, jecte moTpebda 1a ce 3aIITHTH TPaaNIIHOHATHA
nopoxuua. ¥ ToM CMUCITY, HSABOCMHUCIIEH OTIIOP YCBajalby 3aKOHA O UCTOTIOITHUM
3ajemHumiamMa morekao je u og Curoma Cprcke mpaBociasue 1pkse (CIILL). He-
JONYCTHUBO je, cariacHo reanmty Cunona CIILI, na nctonomnne 3ajennuue Oyny
3aKOHCKH HM3jeHaYCHE ca OpakoM W MMOPOIUIIOM, jep C€ TaKO TUCKPUMUHHIIIEC
Opauna 3ajeqHMIA, Kao XpulthaHcka ¥ 3akoHOM 3amtuhena Bpeanoct.’ Ho, 6e3
003mpa Ha TaKO U3PHUIUT CTAB IIPOTHUB UCTOIOIHUX 3ajeTHUIIA, U3PAKEHO je pasy-
MeBamb€ 32 JIHIa 0COOCHUX CeKCyallHUX cKJoHocTU. Hanwme, ,,CBeTH apxujepejcku
CwuHon je carjacas Ja TIoCTOju TOTpeda 3a OCTBapEeHEeM o pel)eHIX IMIHUX, UMO-
BUHCKUX U JIPYTHX IIpaBa OHUX KOje TPETHUpa HABEJCHU HAILPT 3aKOHA, aJid je
apryMeHTOBaHO yYKa3a0 Ha MOTYNHOCT Jla ce OHa y IpaBHOM TTOpeTKy PemyGinke
CpOuje ocTBapyjy y NOTIIYHOCTH aIMUHUCTPATUBHUM ITyTeM, 0e3 3aupama y
OpavHO W MOPOJUYHO 3aKOHOAABCTBO . OCcUM HEBIAIUHE cepe, pearoBao je u
npencennuk Penyonuke Cpouje, Anexcanaap Byuuh, koju je HenBocMuciIeHo
HAroOBECTHO J1a O 300T HEYCTAaBHOCTH BETUPAO 3aKOH O UCTOIIOTHIM 33jeTHATIaMa,

4Vid. Istrazivanje: Srbija spremna za Zakon o istopolnim zajednicama, https://www.danas.
rs/drustvo/istrazivanje-srbija-spremna-za-zakon-o-istopolnim-zajednicama/, 10. maj. 2021.

5 Ibid.

©Vid. Protiv zakona o istopolnim zajednicama 212 javnih li¢nosti, https://www.rtv.rs/sr_lat/
drustvo/protiv-zakona-o-istopolnim-zajednicama-212-javnih-licnosti_1219923.html, 15. maj 2021.

7 Vid. Gej propaganda ubija natalitet, https:/www.novosti.rs/vesti/naslovna/drustvo/aktu-
elno.290.html:436251-Gej-propaganda-ubija-natalitet, 15. maj 2021.

8 Vid. Andrew Koppelman, “Judging the Case Against Same-Sex Marriage”, University of
Illinois Law Review, 2/2014, 431-465.

9 Sinod SPC protiv zakona o istopolnim zajednicama, https://www.politika.rs/sr/clanak /475681
/Sinod-SPC-protiv-zakona-o-istopolnim-zajednicama, 15. maj 2021.
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MaJia HHje TOBOJHHO jaCHO M YBEPJHHBO 00pa3Iokuo To mreaumte. [IpeMa merosum
peunma, ,,YcraB ynyhyje Ha [lopoanunu 3akoH Koju Opak qeuHuUIIe Kao 3aKOHOM
ypeheny 3ajeqauiy Mymikapia u sxkeae. Ctora, 3aKOH O UCTOTIOTHUM 33jeTHUIIA-
Ma He OMX MOrao ja MoTnuIieM 1 BpaTio 6ux ra Hapoauoj ckymrruau‘!?, Tlot-
MTYHO HeyoOWUajeHo, 0 HAIIPTY TOT 3aKOHA W3jaCHHUO ce M BUCOKH caBeT CcyncTBa
KoHcTaryjyhu meroBy HeyckiaheHocT ca YeraBom, kao u a EBporicka kKoHBeH-
[IMja 3a 3alITATY JBYACKUX MpaBa U ocHOBHUX cioboma (EKJBIT) mponucyje ma
MYULIKapLH 1 XKeHe onrosapajyher y3pacta uMmajy mpaBo JAa cTymnajy y Opak u
3aCHUBAjy TIOPOIUIY y CKJIAy ca YHYTpaIIkUM 3aKOHHMA KOju ypel)yjy ocTBa-
puBatbe Tor npasa.!! I[lpema HUje HAUIE)KAH 3a U3HOIICHHE MHUIIJbEHA TAKBE
BpcTe, Bucoku caset cyncTpa je 6e3 00pa3iokerha, BEpOBATHO 0 HAPYTIOWHHU
MOJIMTUYKOT KapaKTepa, CEpBUPao apOUTpapHO TyMauewe oapenada Ycrasa Pe-
nyommke Cp6uje m EKJBIL.

Jlocanamimy OCBPT Ha peakiyje n3a3BaHe o0jaBipbuBameM Harpra 3akoHa
0 UCTOTIOHUM 3ajeTHUIIaMa HTIaK yYKa3yje Ha TO Ja CPIICKO IPYIITBO jOIT YBEK
HUje TOTIYHO 3peJio Aa sine ira et studio pacipasiba 0 TAKO KOHTPOBEP3HUM IH-
tamuma. OTy/a, 0Baj WiaHAK MMa 32 IMJb J]a IPYIKU BPEJTHOCHO HEyTpaJiaH 1o-
IJIe/] Ha YIOPEIHOMPABHA pelliekha U Mel)yHapoaHOIIpaBHEe CTaHAap/Ae 3alITUTE
MpaBa UCTOIOHUX TTAPTHEPA, KA0 U KPUTUIKY aHAITHU3Y TPEIIIOKEHNUX 3aKOHCKUX
peliemna.

2. ITPABO HA bPAK U3MEDBY TPAIUIIMUIE U [TPABA NCTOIIOJIHUX
ITAPTHEPA Y MEBYHAPO/IHOM U YIIOPEJTHOM IIPABY

[Tparo Ha Opak jeHO je 0J1 OCHOBHHX JbYJICKHX IIpaBa, MaJia 3a pa3iiuKy o]
MpeTeXHUjer Opoja JIMYHUX TIpaBa, TO MPaBO HHje TOTITYHO CaapPKUHCKH Jeu-
HEcaHo Mel)yHapoaHuM HHCTpYMeHTHMA.!> HarMe, Mel)yHapOIHH HHCTPYMEHTH
3alITUTE JBY/ICKHX TIpaBa jeMye MpaBo Ha CKJIamname Opaka, pu 4eMy He TIOCTOjH
omreobaBe3yjyha aedunnimja opaka. Jlakie, npaBHoO ypeljuBame HHCTUTYITU-
je Opaka mpuMapHo je y chepr HallMOHAITHUX TTPaBHUX cucTema. KibyuHu pazior
u3octaHka Meh)yHapoaHonpasHe AepUHUIU]je Opaka jecTe YM-CHUIA Ja j& UH-
CTUTYT Opaka y HepeCcTaHOM EBOJYHpArby U 1a YBEIUKO 3aBUCH 0J] KOHKPETHOT
JPYLITBEHOT KOHTEKCTA U CUCTEMa BPEIHOCTH KOjU ce y mheMy Heryje. Hecym-
IBUBO, ycTaHOBa Opaka 3axBaheHa je cBe CHaYKHHjUM IIPOIIECOM PeIaTHBU30Bamba,
a Tako MOCTOjU TEXKHba JIa ¢€ OJ1 TJIaBHOT cTyOa mopoauie, Opak u3jeHa4Yu ca

10 Vugi¢: Ne mogu da potpiSem Zakon o istopolnim zajednicama, moram da $titim Ustayv,
https:/rs.nlinfo.com/vesti/vucic-ne-mogu-da-potpisem-zakon-o-istopolnim-zajednicama-moram-
da-stitim-ustav/, 15. maj 2021.

' Hukona Bp3uh, ,,Heratuno munsewe®, Ileuvaiu, 14. maj 2021, 6-7.

12 Bua. Tapko Cumosuh, Pajomup 3ekasuna, Jbygeka iipasa, beorpan 2020, 186-187.
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BaHOPaYHUM 3ajeJHAIIaMa MYIIIKapIia 1 KeHe WM ¢a HCTOTIOIHUM 3ajeTHuIama.
Takole, penpoaykTUBHa (yHKIIMja BHILIE HUje HYKHH €JIeMEHT Opaka, Oyayhu
I1a je BEMKH Opoj XeTepoceKkcyaTHuX OpakoBa 0e3 ferre, a ¢ Apyre CTpaHe MoCTo-
JjU 3Ha4ajaH OpOj XOMOCEKCYaIHUX Be3a ca AeLoM, OMJIO a cy TO Jela 13 IpeTXo/-
Hor Opaka, yCBOjeHa JieTia WiTH JieTia 3a4eTa y3 ToMoh HeKe 0J] MeTO/Ia aCHCTHPaHe
penponykiuje.'

IlocmarpaHo U3 nepcnekTuBe Mel)yHaponHOr IIpaBa, caryiacHO YHUBeEp3all-
HOj JeKJapanuju, MyHOJeTHH MYIIKapIH U XeHe, 0e3 MKaKBUX OrpaHHyYeHha y
HOIJIENy pace, ApKaBJbaHCTBA WM BEPOUCIIOBECTH, MMajy IIPaBO Jia CKJIome Opak
U J1a 3acHyjy nopoauny (unas 16, cras 1). [Ipema IlakTy o rpahanckum u nonu-
TUYKHUM IIPaBUMa, IPABO HA CTyNamke y Opak ce Ipu3Haje MyLIKapluMa U KeHaMa
3penuM 3a Opak (wian 23, ctaB 2). Y3 To, 3a 3aKJbyder-e Opaka Tpaxku ce cio0o-
JIlaH W TOTITYH MPUCTaHaK 00a cympykHuka (dian 23, ctaB 3). Hajzam, EKJbII
jeMuM MyIIKapLuMa 1 JKeHaMa oAroBapajyher y3pacta nmpaBo Ha CTyname y Opak y
CKJIaJTy ca YHYTpPaIIH-IM 3aKOHUMA KOjU ypelyjy ocTBaprBame Tor pasa (wiad 12).
Haxie, Ha To ynyhyjy HaBeaeHe mel)yHaponHOIIpaBHE HOpMeE, IpKaBe caMe ype-
hyjy ycnoBe 3a 3acHHUBame Opaka. AKO ce€ OCBPHEMO Ha MPAaKCy MelhyHapoIHUX
TeNa HaJJIS)KHHUX 32 OCTBApUBAa-E HAJ30pa Haj CIPOBO)EH-EM JbyICKUX MpaBa,
3aKJbyUyjeMO J1a Cy OHa CBE BpeMe JJOCJICIHO Ha JTMHUJU HeTIPU3HABaba UCTOIIOJI-
HUX OpaKkoBa MPUJIMKOM CYJICKOT HHTEPIIPETHpamha HOpMH MeljyHapoIHOT IIpaBa.
EBporicku cyn nipasae, EBporicku cyn 3a jbyjacka npaBa, kao 1 Komurer 3a jby-
CKa MpaBa YjeIumbeHUX Halldja HUCY Pa3BHjalii MPaKCy Koja OM WA y MpaBIy
MpH3HaBamba MpaBa Ha UCTONONHE Opakose.l> MelyyTum, ¢ apyre ctpane, Tpeba
HarJIACHTH Ja caJip>KuHa Opaka HHje HelpoMeHBa, Oyayhu n1a je ped o ycTaHOBH
KOja BPEMEHOM €BOJIYHPA ILTO CE MOKE YOUUTH carjiefaBambeM IIPaBHOT MOJI0Ka-
ja JKeHe, yKuJama 3aKoHa Koju 3a0pamyjy Opak u3mely nuna pa3iauuure pace
WJTH TIPU3HaBama IpaBa Ha Opak TpaHccekcyanmnma.'®

Cama unm-eHHIIA J]a UCTOIIONHY MTapTHEPH HE MOTY Jia CKJIoIe Opax, JIMIIaBa
Ta JUIa MOTYNHOCTH 1a yKUBajy 3aIITHTYy CBHX OHUX ITpaBa Koja MPOn3Ja3e u3
Te yctaHoBe. [lenantau ananutuyapu nodpojanu cy 60 pa3IuuuTUX mpasa mo-
BE3aHHUX Ca YCTAHOBOM Opaka M MOPOAMYHUM MUTAkHMa 3aCHOBaHMM Ha Opaxy.!’

13 Onra Lgejuh-Janunh, ,,Bpak u passon u3mely npornocru u 6yayhunocru®, 36opuux pa-
gosa Ilpasnol ¢axynieiia y Hosom Cagy, 2/2009, 72.

4 Canppa Camapuuh, ,,[Ipasa ucrononuunx napraepa y EBpornckoj Yuuju u Cpouju y oomna-
ctu OpavyHor npasa“, 36oprux pagosa [lpasnoil gpaxyniueiua y Hosom Cagy, 3/2013, 430.

15'W. Cole Durham, Robert Smith, William Duncan, “A Comparative Analysis of Laws Pertai-
ning to Same-Sex Unions”, March 14, 2014, available at SSRN: https:/ssrn.com/abstract=2409282, 11.

16 Frances Hamilton, “Strategies to achieve same-sex marriage and the method of incremen-
talist change”, Journal of Transnational Law and Policy, 25/2015-2016, 151.

17 Kees Waaldijk, “What First, What Later? Patterns in the Legal Recognition of Same-Sex
Partners in European Countries”, in Marie Digoix (ed.), Same-Sex Families and Legal Recognition
in Europe, Springer 2020, 12.
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[Ipuaninm popmanue jeqHakocTH, carmacHo rmeaumty JIIBT momynanwmje, mom-
paszyMmeBa J1a UCTOIOHA MapTHEPCTBa Tpeba MpU3HATH HAa UCTH HAYMH Ha KOjU
ce TPH3HAjy TpajHe 3ajeHHUIIEe KIUBOTA JHIa pasauauTor mona.'® OTyma, ucro-
MOJTHH MAapOBH HE TpayKke HeKa ,,ioceOHa™ mpasa, Beh 3aXTeBajy paBHOIPABHOCT
ca ocobaMa XeTepPOCEKCYaTHEe OpHjeHTAIlH]je, paln 3allTUTe Tpal)aHCKUX, TIOTH-
TUYKHX, EKOHOMCKHX M COLIMjaJHUX MpaBa Koja Cy UM y Impakcu Hajuerthe yc-
KpaheHa ycien TUCKpUMUHNCAa TI0 OCHOBY CeKCyallHe opujenTarje.'® Jlakie,
Hauelo jenHakocTu rpalhana Tpeda na 00e30elyje paBHOpaBaH MPUCTYIl OpaKy
CBUM JINIIMMA, T1a 1 OHUM KOja CYy XOMOCEKCyallHe CKJIOHOCTH. Y CYIPOTHOM,
npeMa CTaHOBUIUTY MOjeJUHUX ayTOpa, UCKIbY YMBAEM JIMLA XOMOCEKCYaHe
OpHjeHTaIlH]je U3 yCTaHOBE Opaka, ’biMa ce TIOpHde MMPaBHHU CTATyC ITYHOT Kara-
uTeTa Koju 0oe3oelyje ap:xasibanctBo.?’ Takohe, 6e3 063upa Ha 3a0paHy CBAKOT
BHJIa TUCKPUMUHAIIH]E, T1a i OHE 3aCHOBAHE HA CEKCYAJTHO] OpUjCHTAIIH|H, YHIhHE-
HUIIA je 1a CY JIMIa XOMOCEKCYaJIHOT ONpeeberha JOIl YBEK CTUTMATH30BaHa y
MIpeTeKHUjeM Opojy IprkaBa. 3aTOBOPHUIIM IMOTIYHOT M3jeIHAYaBarba IpaBa
XETEPOCEKCYyaTHUX M XOMOCEKCYaTHUX MapoBa TBPAE J1a ce 3a0paHoM IIpr3HaBa-
a Opaka UCTOIMOIHUM MapTHEPUMa, alli U PeIlekeM IIpeMa KOjeM UM ce TIpH-
3Haje caMo MPaBO Ha PETUCTPaLH]jy, lIajbe XoMo(poOHUHa MOPyKa Koja oYyrBa Ha
yBepemy a ce Ta JIHIla J0KUBIbaBajy Kao Ouosomnika HempasuiHocT.?! TIporec
OTBapama Opaka Wi JPYTUX PETUCTPOBAHMX apaH)KMaHa 3a JINIA UCTOT TI0J1a Y
jemHoM Opojy AprkaBa, YUUHUO j€ XOMOCEKCYATHOCT BUAJBMBHjUM.>> [IpaBHUM
MpHU3HABAK-EM HCTOIOTHOT MapTHEPCTBa mokpehe ce mponec Beher crenexa npu-
XBaTJFHBOCTH JIMIIA XOMOCEKCYallHEe OpHjeHTaITH]e.

Uctopujcku carnemano, Jancka je 1989. rogune, npsa mel)y ap:xaBama,
YCTaHOBHJIA IIPAaBHU OKBUP, 3aCHOBAH HA OPaKy, KOjU j& UCTOITOTHUM HapTHEPH-
Ma Tpy»kao MOryhHOCT /ia 3BaHUYHO PETHCTPY]jy CBOjY 3ajequuiry.>? Tako peru-
CTpOBaHA 3ajeHHIIA MPOU3BOIMIIA j€é TOTOBO NCTOBETHE MTPABHE TOCIEIUIE Kao
Opak. M3y3eB ITO ce perucTpoBaHoO MapTHEPCTBO HUjE MOTJIO 3aKJByYUTH Y LPKBH,
MapTHEPU HICY pacrojaraid IpaBoOM Ha yCBajame JeTeTa M MpaBoOM Ha 3ajel-
HUYKO CTapame Hajg aeTeToM. lIpeTxoqHuly je mpencTaBibano 3aKOHCKO pery-
JUCame paBa UCTOMOTHUX MapTHepa, 0e3 mpaBHOT (OopMaIn30Bamka TOT OHOCA.
Y tom cmucny, Xonanauja je jomr 1979. roqune, 3aKOHOM O PEHTH IpEIBHICTA
Jla Y OKOJTHOCTHMA y KOjUMa je caMo jeIaH MmapTHEp UMao CTAaTyC 3aKyTIIia, Mocie

18 William N. Eskridge, Jr.., “Comparative Law and the Same-Sex Marriage Debate: A Step-
by-Step Approach Toward State Recognition”, McGeorge Law Review, 31(3)/2000, 641-642.

19 Rada Bori¢ (ur.), Pojmovnik rodne terminologije prema standardima Europske unije, Ured
za ravnopravnost spolova Vlade RH, Centar za zenske studije, Zagreb 2007, 38.

20 Vid. F. Hamilton, 150-151.

21 C. Camapuuh, 431-432.

22 Vid. Marie Digoix, “Introduction — LGBT Questions and the Family*, in Marie Digoix
(ed.), Same-Sex Families and Legal Recognition in Europe, Springer 2020, 2

23 Ibid.
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JIBE TOJMHE )KMBOTA Y 33jeTHUIKOM ToMahMHCTBY, 00a JuIla 1o00ujana cy cTaTyc
3akymia.>* Xonanauja je 2001. roquHe nocTana 3a4eTHUK HOBE (a3e y pa3Bojy
TIpaBa JINIa XOMOCEKCYaJIHe OpHjeHTAIIH]e, jep je TIpBa JIETaIn30Bajia HCTOTOTHE
6pakose.? Ty mpakcy cy motom cienuie benruja (2003), HInanuja (2005), Ka-
manaa (2005), Jyxxaoadpuuka pemnyonuka (2006) ntm.2°

Jenan ox HajBaXKHUjUX (PaKTOpPa KOjU MpYKa 00jalllbEmhe 3alTO Cy HEKe
Jp’KaBe TIPU3HAJIe XOMOCEKCyaTHe OpakoBe, a Ipyre TO HUCY YUUHUJIE, JIEKH Y
cnabibery 3Hauaja Opaka Kao IpyLITBEHE HHCTUTYIIH]E, CarjeJaHo y KOHTEKCTY
Opoja 3akipyueHNX OpakoBa.?’ Pazyme ce, Oyayhu ma je ped o u3y3eTHO OIIIITO]
KOHCTaTallMju, HE MOXKE C€ MOTBPAUTH Ja je TO 3aKOHUTOCT 0e3 u3y3eraka. Ha
npuMep, Mranmja u I'puka nMajy peraTUBHO HU3aK Opoj HOBO3aKJbyUeHHUX Opa-
KOBa, il T€ JIp)KaBe He MPHU3HAjy XoMocekcyaiaHe OpakoBe. C apyre cTpase,
benruja n Xonannuja nMajy HaTIIpOCETHE CTOTIEC HA TIOJBY 3aKJbydeHha HOBHUX
OpakoBa, aiu Te JIBE AP)KaBe MPH3HAjy UCTOMOIHE OpakoBe.”® UnmeHuIe yKa3y-
jy Ha TO &a je TpaguIHoHa HO cxBaheHa WHCTHTYIM]ja Opaka y Kpusn. Hajmpe,
noBehaBa ce Mpocek TonHa CTapOCTH MPHIIMKOM CTyTNama y Opak, 3aTUM, FOTO-
BO J1a je TIOCTaJI0 YOOHYajeHo /1a mapoBu onpel)eHo BpeMe Ipe cTylama y Opak
KHBE 3ajeTHO U Ha Kpajy, 3Ha4ajHO pacTe MpoLeHaT pa3BeaeHux Opakosa.”’ Mcro-
BpEMEHO, pacTe Opoj MpaBHUX CHCTEMa y KOJUMa Ce CTaTyC BAHOpaUHUX MapTHE-
pa u3jenHavaBa ca JUIMMa Koja cy Opaky. OTyxa, npomupuBame aepuHunuje
Opaxa ¥ ’beTOBO OTBapama 3a UCTOMOJHE MmapTHepe paha jormn Behy 6ojazan mehy
TpaJUIMOHAIUCTUMA Ja he Taj mpolec HEMOBPATHO MOTKOMATH Ty YCTAHOBY Ha
KO0jOj TTOYHMBa TIOPOJTATIA.

HctpaxuBauke nogyxBare yCMEpeHe Ka yIOPEAHOPABHO] aHAIN3HU [TPABHOT
cTaryca HCTOIOJNHIX 3ajeJHUIIA 3HAYajHO OTEXKaBa HEMOCTOjabe jeMHO00pa3He
TEPMHHOJIOTHj€ KOjOM Ce Ta yCTaHOBa O3HauaBa. KommapaTuBHO mocMaTpaHo, y
mpakcu ce cycpehy pa3muanuTH Ha3UBH 3a HCTOIOTHE 3ajSTHUIIE: 3ajeTHUYKO J10-
mahuHceTBoO (joint household), peructpoBano naptaepeTBo (registered partnership),
rpahancko mapTHEpCTBO (civil partnership), mpasua koxaburaruja (legal cohabi-
tation) uiu de facto yuuja (de facto union).’® Y nmorsieny npaBHOr goMariaja HCTO-

24 C. Camapuuh, 431.

25 Jae Won Shin, “Coming out of the Closet: A Comparative Analysis of Marriage Equality
Between the East and West”, International Law and Politics, 49/2017, 1123-1127.

26 Vid. Masuma Shahid, “The Right to Same-Sex Marriage: Assessing the European Court
of Human Rights’ Consensus-Based Analysis in Recent Judgments Concerning Equal Marriage
Rights”, Erasmus Law Review, 3/2017, 184

27 David Pettinicchio, “Current Explanations for the Variation in Same-Sex Marriage Poli-
cies in Western Countries”, Comparative Sociology, 11/2012, 529.

28 Ibid.

29 Bua. Canppa Camapyuh, 430.

30 Tunjica PetraSevi¢, Dunja Dui¢, Ena Buljan, ,,Prava istopolnih zajednica u Europskoj
Uniji s posebnim osvrtom na Republiku Hrvatsku®, Strani pravni zivot, 3/2017, 150. Upor. Gordana

1101



Japxo 3. Cumosuh, Onra C. Jopuh-IIpnannosuh, Koriuposepse ipasuot ypehusarva... (1095-1118)

TIOJTHUX 3ajeIHUIIA, AP’KABE CE CBPCTABajy y jeAHy o1 ueTHpH rpyre. [IpBy rpymy
YHHE Ap)KaBe Y KojuMa 0co0e XOMOCEKCyallHe OPHjeHTallje MOTY 3aKJbyYHTH
Opax. Y ApyTy IpyITy CBPCTaBajy ce IpKaBe y KOjiMa UCTOTOHH MTApTHEPH HE MOTY
CKJIOITUTH OpaK, ajii MOT'Y 3aKJbYYUTH IIPABOM IIPU3HATY UCTOMOIHY 33jETHUITY
ca CIIMYHUM IIPaBHUM JejcTBOM. Tpeha rpyma cy apkaBe y KojuMa He TIOCTOjU
MOryhHOCT mpaBHOT popMan3oBamka TPAjHUX UCTOMOIHUX 32jeIHULIA, aJlh CC
IbUMa UIaK jeMde HeKa Of IIpaBa Koja mMajy JINIa y BaHOpauHUM 3ajeTHUIIaMa
unu Opaky. Hajzan, yeTBpTy rpyily 4nHe IpikaBe y KOjuMa TpajHe UCTOIOJHE 3a-
JeNHHIIE HEe MPOU3BOJIC HUKAKBe MpaBHe nocieauiie. Ho, Ta rpyna apxaBa Huje
MOHOJIMTHA, jep y MOjeIMHNUM Of TUX Ap’KaBa IMOCTOje jaCHU HAaroBemTaju aa he
TpaBa UCTOMOJHUX IMapTHEPA ONTH yHaIpeheHa, Mok ¢y Te oco0e y HeKUM JprKa-
BaMa U3JI0KEHE 030MJbHIM BHJIOBUMA JIUCKPUMUHHCAA.

Jenan o apryMeHara mpoTHBHHKA IPABHOT ypehuBama UCTOMOIHOT apT-
HEpCTBA jeCTe YBEpeHE J1a je TO CaMo IPBU KOPAK, IOCJe KOra HEMUHOBHO CIIEIH
JIeTaJIn30Bambe HCTOMONHUX OpakoBa. Haume, yrmopenHonpaBHO carjieaaHo, OTBa-
pamy OpakoBa 3a UCTOIOJTHE TAPOBE 110 MIPABUITY j€ MPETXOINIIO YCTAHOB/bABAE
PErUCTPOBAHOT UCTOTIONHOT MapTHepcTBa. M3y3eTke npezcrassbajy [lopryranmja
u lInanuja.’! Takohe, MOXKe Ce YOUNTH IPABHIIHOCT J1a j€ PErUCTPOBAHUM HCTO-
MOJIHUM TAPTHEPCTBIMA MTPETXOIUIIO TIPH3HABARE TI0jeIMHHX TIPaBa TUM JINIIMA.
JlakJie, mpeTXoIHUIIA JeTalIN30Bamky MPABHOT CTaTyCca UCTOIOIHOT MaPTHEPCTBA,
OmJI0 je MpU3HaKkE TIOjeANHNX IIpaBa JIMITNMa Koja )KUBE Y TAKBUM de_facto Tpaj-
HUM 3aje/IHHALIaMa, 33 YUjH HACTaHAK HUje 3aXTeBaHa HUKaKBa (popma. Y TOM cMu-
CIy, IOpeJ TTapoJie ,,IapTHEPCTBO Ipe Opaka“, HacTala je ¥ KpHJIaTHIIa ,,[ipaBa
mpe cTaryca’, Koja Ha CakKeT HauWH O3Ha4yaBa OJ[BUjame Ipolleca MPaBHOT MPH-
3Haba MCTOITOHOT TAPTHEPCTBA Y €BPOIICKUM AprkaBama.>?

[NocMaTpaHo W3 IEPCICKTUBE HAIIMOHAITHOT ITPaBHOT cHcTeMa, YcTaB Pery-
ommmke CpOwmje jeMun IpaBo Ha 3aKJbyUeHE Opaka, Ipu 4emy je Opak meduHucan
Kao MPaBHU OAHOC KOjU CE 3aCHMBA HA OCHOBY CJIOOOHO IATOT TPUCTAHKA MYIIIKap-
11a ¥ JKeHe TIpe IpKaBHUM OpraHoM (WwiaH 62 cras 2). J[Be cy mpaBHE MOCIICIH-
ue TakBor ogpehema nacTuTyMje Opaka. [IpBo, YcTas He nomymiTa 3acCHUBaE
HCTOIIONTHUX OpakoBa. [lpyro, mpomnurcana opMa ckiianama Opaka jecte 00aBe3HI
rpahancku Opak, IITO Moapa3yMeBa 1a YCTaB He PU3Haje Opak 3aKJbyueH y Ip-
KBU. bes 003upa Ha Ta orpaHuUekHa, YCTaBOM MTOCTaBJheHA MehUHUITH]ja Opaka y
CKJIafy je ca noctojehum melhyHaponHuM cranaapanMa y chepu NopoauyHOIpaB-
HHUX OIHOCA. YTIOpemHOMpaBHO TocMarpano, CpOuja HUje n3y3eTak Kaua je ped
0 KOHCTUTYIIMOHAJIM30Bakby MIPaBa Ha CKJIANamke Opaka camo 3a JIMIa XeTEPOCeK-

Kovacek-Stani¢, ,,Komparacija razli¢itih evropskih pravnih koncepata o zajednici lica istog pola‘,
Evropsko zakonodavstvo, 19-22/2007, 106-120.

31K. Waaldijk, 15.

32 Ibid., 17.
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cyasHe opujenTanuje.’® Jlakiie, yCTaBHH OKBHP j€ TIPEAYIIPENN0 MOTYhHOCT 1a ce
TpaguLIMOHAIHO cxBahieHa HHCTUTYLIMja Opaka Memba 1 TPAaHC(OPMHILIE Y CPIICKOM
npymTBy.>* MehyTum, ¢ Ipyre cTpaHe, ycTaBHE Open0e He TIPeICTaBIbajy mpe-
MPEKy 3a JIeraln30Bamke Pa3IUIUTHX BapujaHTH PETUCTPOBAHUX MCTOMOIHUX
3ajenuuia. CariaacHo mpakcu EBporickor cyza 3a Jby/cKa IpaBa, o0 ueMy he outu
peuu y HapeqHoM ofiesbKy, CpOuja nma obGaBe3y Jla IpaBHO ypeau TpajHuje o0nu-
K€ 3aje/THHIIIa UCTOTOJIHUX MapTHEPA.

3. [IPABA NUCTOIIOJIHUX ITAPTHEPA 1 (HE)KOHBEHLIMOHAJIHE
[NOPOAULIE ¥V ITPAKCU EBPOIICKOI" CY/IA 3A JbYICKA ITPABA

bynyhu n3pa3uto KOHTPOBEP3HO MHUTAE, OKO KOT'a IIOCTOje OUTHE pa3iiuKe
n3mel)y nojequHuX JIpkaBa, EBpornicku cyx 3a jeyncka npasa (EBporicku cyn) mo-
CTEIEHO je pa3BHjao MpaKcy y Be3H ca IpaBuMa HCTOIOIHUX apTHepa. EBporcku
Cyll je cBe BpeMe 00e30ehrBao 3alITUTY XOMOCEKCYaJIHUX OJIHOCA, MI03UBAHEM
Ha TPaBO Ha MOLITOBAaE MPUBATHOT )KUBOTA, IITO je JONPUHENO GOpMUpPAY
rOTOBO jegHooOpa3Hor cTaBa Mely apxkaBama wianunama CaBera EBpore fa ce
TOJICPHIY ITPUBATHH, T0OPOBOJEHU XOMOCEKCYaJIHU OHOCH u3Mely oxpaciux
smra ucror nosa. > Topes Tora, aHaIk3a J0CaIAIIbe IPAKCe yKa3yje Ha TO Ja mpe-
TEXY CIIy4ajeBd y KojuMa je EBporcku cya omry4nBao O MojeJUHUM IpaBHMa
MCTOTIOJIHHUX MAPTHEPA, Y OHOCY Ha OHE KOjH Cy CE OJHOCHIIM Ha caMo TPaBo Ha
ckianame Opaka. MehyTum, mpuMeTaH je TpeH/I J1a ce Y 0BOj 00JacTH cI000aHa
MpOIICHA Jp)KaBa CBE BHIIE Cy)aBa M Jia Ce TIOCTaBJbajy CTaHAapIu Koju Tpeda
Ja 006e30e/e momToBamke opeheHnx mpaBa JIUIUMa Koja ce Hayia3e y TPajHuM
XOMOCEKCYaJIHUM 3ajeJHUIaMa.

PacripaBa o mpaBrMa HCTOINOIHUX MAapTHEPa, Koja Ce jeTHIM JeJIOM OCTBa-
PYJy 3aCHUBamEM TPAjHUX 3ajeHUIIA, YKa3yje Ha HACTaHAK U TPEHJ pa3BHjarmba
KOHIIENTa HEKOHBEHIMOHAIHE opoanLe. HanMe, caBpeMeHH KOHIIENT TOPOIrY-
HOT J)KMBOTA CBEZIOYH O HEIIOCTOjarby JOMUHATHOT MOJIENa MOPOANYHE 3ajeHHIIE,
Kao IITO je TO OMO CITyyaj ca TpaJiIHOHATHUM KOHLIETITOM, OJHOCHO HYKJIEapHOM
nopojuioM. TakBe mpoMeHe y MOMMaksy TOPOAMYHOT KUBOTA TPpedaio Ou UCTo-
BPEMEHO J1a IPATH aJeKBaTHA MOPOIUYHOIIPABHA PETYJIATHUBA y3 MOLIITOBAKE
ayToHOMHUje cTpaHaka. [locTojeha cTBapHOCT KOjy OIJIMKYje Pa3HOJIMKOCT O0JIMKA

3V rpyiy npasa Koje U3PHIUTO HITH MOCPEIHO Opak oapelyjy Kao 3ajeJHUIly MyIIKapIa
u xkeHe yopajajy ce: Azepbejyan, benopycuja, bonusuja, Mahapcka, Hemauka, Jletonwuja, JIntsa-
Huja, Monnaswuja, [1aparsaj, [Tosscka, Cypunam, Typkmenncran u Yipajuna. Bug. W. C. Durham,
R. Smith, W. Duncan, 7.

34 O mHcTHTYIMjK Opaka y cprickoM mpaBy Buj. Gordana Kovadek-Stani¢, Sandra Samardzi¢,
,»Marriage in Serbian Law and in Comparative Perspective”, Zbornik radova Pravnog fakulteta u
Novom Sadu, 2/2020, 545-560.

35 IT. Tlonosuh, T. Mapuukosuh, M. Pagojesuh (yp.), 165.
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TTOPOAMTHOT JKHBOTA HE MOXKe OUTH 00yxBaheHa TpaauIlHOHATHUM KOHIIEIITOM,
a 1a TuMe He Oyy oBpel)eHu nHTepecu cydjekara y muTamy (OApaCciuX U Jele),
KOju Om ocTanu 0e3 IMpaBHE 3aITUTEe, TUCKPUMUHICAHN U Hemmpu3HaTh. Hanwme,
0Cc00EHOCT MOPOAMYHOIPABHOT OJHOCA TPOMCTHYE U3 MOBE3aHOCTHU KOja je Io-
cienuIia pohema, cpoacTBa (KPBHOT MM aIONITHBHOT), Opaka MIH HEKE IPyTe
MPaBHO peJieBaHTHE YnkbeHuIle. Tako, EBporicku cyJ1 ycBaja MOJIeN MOPOJUIHOT
KUBOTA KOJy YMHE MYK, )KE€HA U JIela, T3B. ,,KOHBEHI[MOHAJIHA [IOPOIUYHA jeT1-
HUIA", aJIH, TOPOJIUYHY )KUBOT HHjE OI'PAHUYCH CaMO Ha OpakK v KPBHO CPOJCTBO,
¢ 063upoM Ha TO 1a 00yxBaTa 1 BanOpauHe mapTHepe.>® C jeane cTpaHe, TOPOIHY-
HU JKUBOT HE CBOJIM C€ CaMO Ha IPABHO MPU3HATH OJTHOC, jep EBporncku cyn Boau
padyHa O COIMjaJIHUM, €MOIIMOHAITHUM ¥ OHOJIOITKUM (haKTOpHMa ITPHITHKOM
MPOLCHUBAKA J1a JTU jelaH KOHKPETaH OJHOC MOTIa/Ia MO [10jaM ,,[IOPOAHNIHH
KUBOT®, JIOK C JIpyTe, IPaBHA Be3a MOXKe OMTH CaMOCTalTHU OCHOB 32 TIOCTOjarhe
,,TIOPOIUYHOT 5KUBOTA > JIpyrM peurMa, HEKOHBEHIIHOHAITHE TOPOMIIE TOCIe-
TTUTIA Cy TIOTpede caBpeMeHOT APYIITBa Ja mTo BeheM Opojy Jeyam oMoryhu 1a s)kuse
y CTa0MJIHMM MOPOJUYHUM, IIPABHO NMPU3HATHM U PETYIHCAHUM 3ajeHUIama,
ca yBaskaBarmbeM PasINunuTHX (PaKTHUKK MocTojehnx mopoquuHux Momaaurera.’®

CaryiacHo mpupou U 00UMY OBOT pajia, MPUIIHKA je Ja Ce OCBPHEMO CaMO
Ha OHE MpeaMeTe KOjH Cy JJOBOJBHO MIYCTPATHUBHU JIa YKAXy Ha MpaBal] eBOIy-
upama npakce EBporickor cya y oJlHOCY Ha IpaBa HCTOMOJHUX MapTHEpa U Ha
MPOMEHEHN KOHIIENT mopoauiie. Maja Huje MpBU KOjU C€ OJIHOCHO Ha IpaBa
JUIa XOMOCEKCyatHe opujeHTaiuje, npenmet Carieupo ga Cunsa Moiua ipotius
Tlopiuyianuje 3Ha49ajad je 300T Tora MTO je EBPOTNICKU Cy OTy9IHBAaO O POAUTEIh-
CKOM IIpaBy JIMIIA KOME je TO paBo Ouiio yckpaheHo mocie pa3Boja, caMo 3aTo
IITO je JKMBEIIO Y UCTOIOHO] 3ajeqHuIin.>” EBpOIICKY Cy/I je YTBPIHO MOBPETY
EKJBII, obpaznaxyhu je raequirem aa je oaayKa HallMOHAJIHOT Cy/ia OBPEIu-
JIa TPaBo MOJHOCHOIIA MTPEJICTABKE HA MO TOBAKE MOPOAMYHOT )KHBOTa. Harme,
uMajyhu y BUay Jia ce mMPUIIMKOM OJINTyYHBaEba O CTapary HaJl ICTETOM HaIHOHAII-
HU CyJ] TPEBACXOHO PYKOBOIUO CEKCYaTHOM OPHjEHTAIIM]OM ITOJTHOCHOIIA MTPE/I-
cTaBKe, cMaTpajyhu 11a je oJjpacTame y TAKBOM OKPYIKEeHy HEHOPMAJIHO 3a JIETE,
EBporncku cyn je KOHCTAaTOBAO 11a je ped 0 TUCKPUMHUHAIIH]H, KOja HeMa 00jek-
TUBHO, HUTH Pa3yMHO ONPAaBIAbE.

36 Elsholtz v. Geramany, ECJBIL, ipencraska 6p. 25735/94, npecyna o 13. jyna 2000; Keegan
v. Ireland, ECJBIL, npencraBka 6p. 16969/90, npecyna ox 26. maja 1994; Kroon and others v. The
Netherland, ECJbII, mpencrapka 6p. 18535/91, npecyna ox 27. okrobpa 1994; Kurochkin v. Ukraine,
ECJBII, npencraska 6p. 42276/08, mpecyna ox 20. asrycra 2010.

37 Pini and Others v. Romania, ECJBII, mpencraska 6p. 78028/01, 78030/01, mpecyna ox 22.
cerrreMOpa 2004; Giil v. Switzerland, ECJBIL, npenctaBka Op. 23218/94, mpecyna ox 19 dhebpyapa 1996.

38 Zorica MrSevi¢, Ka demokratskom drustvu — istopolne porodice, Institut drustvenih nuka,
Beograd 2009, 17-18.

3 Salgueiro ga Silva Mouta v. Portugal, ECJBII, npencragka 6p. 33290/96, npecyna o 21.
nenem6Opa 1999.

1104



360puuk pagosa [IpaBHor paxynrera y HoBom Cany, 4/2021

Y npenmery Kapuep iipoiuue Aycitpuje EBPOTICKH CYI j€ OJTy9IHBAO O TIpa-
BMMa HMOBHHCKOTI KapaKTepa UCTOMOMHKX mapTHepa.*’ Hanme, mocie cMpTH cBOr
napTHepa, TOIHOCHIIAIL ITPeJICTaBKe TPebaJo je, carflaCHO TECTAMEHTY, 1a HACTaBH
KopuITherkhe CTAaHAPCKOT MpaBa y CTaHy KOjH j& HeroB MapTHEP CTEKAO MO 3allTH-
herum ycrmoBrMa 3a COIHjaTHO CTaHOBamke. Mel)yTiM, ’eMy TO HHje TOMYyIITEHO,
MpeM/ia 3aKOHCKO pPelliehe y TAKBUM CHTYyallijamMa IITUTH BAHOPAYHOT TapTHepa.
[Ipema rmequmty EBponckor cyna, pa3irka y IOCTyTamy 3aCHOBaHA HA CEKCyall-
HOT OpHUjEHTAIUj! MOXKE OMTH OMpaBaHa caMo aKo je HEOIXO/IHA paid OCTBape-
a JISTUTUMHOT ITHJba. bynyhu ma apkaBa Huje nmpyxuia yoeabuBe u 030ubHE
pasiore Koju Ou OnpaBaaBaIl UCKIbY YHBAE IIPEKUBEIIOT MAPTHEPA U3 XOMOCEK-
CyaJTHOT OJTHOCA J1a Ce TI030BE Ha 3aKOHCKY ofpen0y Koja je obe3behmBaa Hace-
huBame nipaBa y chepu COIUjaTHOT CTaHOBaka, EBPOIICKH CY/T je YTBPIHO OBPENY
TpaBa Ha MMONITOBAE TIOPOIUIHOT )KHBOTA.

Wuunujanau ctaB EBporickor cy/a y morjieay npaea Ha YCBOjEHE JIUIA XO-
MOCEKCYaJTHOT OIpe/ie/beba HITyCTpyje npenmet @Ppeiue tipotius Ppanyycre.t!
EBporicku cyJ je OTBpAMO CTAaHOBUIIITE HAIIMOHAIHOT TIpaBocyha kojum je 3ax-
TEB TOT JIIIA 32 YCBOjEHh-¢ OMOMjeH y3 00pa3IoKemhe 1a je OCHOBHU IHJb YCBOjeHha
Ja ce aenu o0e30eau nopoauLa, a He a ce nopoaunu ooe3denu aere. CarnacHo
MIPUHINITY HajOOJhET MHTEpEca IeTeTa, IpyKaBa pacIioyiake MyHOM CI000I0M Ja
onpehyje nogoOHOCT 3a ycBajame nene. Jlakie, onpehuBame qomaliaja npasa Ha
YCBOjeHh€ y OAHOCY Ha JINIIa XOMOCEKCYaJTHOT OIpe/iesberha Craja y MmoJbe Clo-
00j1HE TIPOLICHE APXKABa, jep O TOM MUTAKY HE MOCTOjU KOHCeH3yC Mel)y npikaBa-
Ma. /o Omare eBoyIiuje y TIeIUImITy EBpOIICKOT cyma A0IIo je y mpenMeTy Eb
ipoiuue @panyycke, KOj ce OTHOCHO HA KEHY, Koja je paauiia y BpTuhy, a Kojoj
je Takohe yckpaheHo IpaBo Ha ycBojerbe aereTa.*? EBpOIICKH Cy je yTBPAKO TI0-
Bpeny EKJbII 3aTo m1To cy HalloHaIHU OpraHy OI0HIIN 3aXTEB 32 YCBOjCHE CaMO
300T CeKCyaTHe OpHjeHTaIlHje T¢ )KeHe, MaJia je OHa MMaJia HCKYCTBO Yy paay ca
nerioM. YTBphyjyhu noBpeny unana 8 y Besu ca wianom 14 EKJBII, EBponicku cyn
j€ KOHCTaToOBao J1a CEKCYaTHO OMPEeshehe HEKOT JINIA He MO)Ke OUTH NCKJBYUH-
BU pa3Jior 3a ykpahuBame mpaBa Ha yCBajarmbe AeTeTa. Y TOM CMHCIY, aKO 3aKOH
IpKaBe J03BOJhaBa YCBAjarhEe O] CaMO jeTHOT POAUTEIba, HEJOIMYIITEHO je 1a ce
3axXTeB 32 YCBajarhe HE JJO3BOJIU CAMO Ha OCHOBY CEKCyallHE OpPUjEHTAIlH]je Te 0Co0e.

Y nmorneny nunemMe o MOryhHOCTH CKJlanama Opaka n3Mel)y mia ucror mora,
EBporicku cya je yTBpIuo Aa AprKaBHA MOJUTHKA OUyBamka Opaka Kao 3ajeTHUIIC
MYIIKapIia u )KeHe He MpeCcTaBiba TUCKpUMHUHAIN]Y, kKao 1 1a EKJbII He obaBe-
3yje IprKaBe Jia HCTOMOJHUM TapoBrMa 06e30€1e MpaBo Ha 3aKJbydere Opaka.*

40 Karner v. Austria, ECJBIL, npencraska 6p. 40016/98, npecyna ox 24. jyna 2003.

41 Fretté v. France, ECJBIIL, npexnctaBka 6p. 36515/97, npecyna o 26. hebpyapa 2002.

2 E.B. v. France, ECJBII, npencraka 0p. 43546/02, npecyna ox 22. janyapa 2008.

43 Bun. MBana Kpceruh, 3abpana guckpumunayuje y mehynapognom u gomalhem ipasy, beo-
rpax 2018, 135.
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WnycTparusan npeamert je [llanx u Koiig iipoiuus Ayciupuje y kome je EBporicku
CyJl 3aKJbYYHO Ja Ta JpkaBa Huje nospenuia wiad 12 EKJBII, npemua je momHo-
CHOIIMMa TIpe/ICTaBKe, MHAa4Ye JIBOJUIIH MYyIITKapala, OJ{0MJIa 3aXTeB 3a CKJIaname
Opaka jep HHCY MCIIYHWIJIH 3aXTEB Pa3IHYUTOCTH mojioBa.** Maja je y HeKuM
npskaBama Beh OM0 YCTaHOBJBbEH IMPABHU PEXKUM BaHOPAUHHX 3ajeTHUTIA HCTOTION-
HUX mapTHepa, EBporicku cyn je anoctpodupao aa wian 12 EKJbII e namehe
IpkaBaMa oOaBe3y Zla IpaBo Ha CKJIAMame Opaka jemMde u ocodama UCTOT ToJIa.
EBporick ¢y je cremuo ,,CHaXHY XeTePOHOPMATHBHY KOHIICTITyaTH3aliijy Opaka ™,
KOja TmoZipa3yMeBa Jia je CpK T€ YCTaHOBE Be3a m3Mely Julla pa3TuduTor 1oJa,
TaKo J1a Ce JIMLIMMa UCTOT T0JIa HE MOT'Y jJeMYUTH MTpaBa Koja cy TIoBe3aHa ca oM.
MehyTnMm, OHO IITO je TIPEACTaBIbAI0 HOBHHY jecTe TieaumnTe EBporickor cyna
peMa KOMe je OJTHOC J1Ba JIIa UCTOT 0J1a OKapaKTepHcaH Kao MOPOANYHH, a He
caMo TIPUBATHHU, KaKo je TO JI0 Taja Ouja mpakca, ca 00pa3iioKemheM J1a je HeTpH-
POJTHO 3aJP’KaTH CTaB Jia UCTOMOIHYU IMAPTHEPU HEMajy MPaBO Ha MOPOJAHMIHU
XKUBOT y cMucay wiana 8 EKJBIL4® Tlo MuIbemy Cy/a, OMHOC HCTOIOIHUX
napTHepa KOjH )KUBE Y CTa0HIIHO] de facto 3ajefHULH, TOTNaja MO/ 110jaM Iopo-
JTWYHU KUBOT, 0alll Ka0 W OJHOC TTApTHEPA Pa3IMIHUTOT 10JIa Y CIIMYHO] CHTYya-
uuju.’ TlojenuHu ayTopy HAroBemTaBajy jaa he Ta o/uIyKa je[HOT JaHa OUTH
oKkBaTu(UKOBaHA ,,ACTOPHJCKOM", jep TTOTIYHO HETPHU3HABAE NCTOMOIHUX T1a-
pOBa BHUIIIEC HUje OAP>KHUBA OMIIH]ja, IITO je O3HAUCHO M MIOUYSTKOM Kpaja TUCKPHU-
MUHAIFje 0c00a XOMOCEKCyallHe OpHjeHTaImje.*s

[locteneHo eBonymnpame cTaHOBUIITa EBporicKOr cya BUIJBUBO je U Ha
TOJbY MTPHU3HABAA MTPaBa Ha PETUCTPOBAHO MAPTHEPCTBO. Y ciy4ajy Baiuanaiioc
u gpyiu ipoiuus I puxe, EBpoIrickH cyn je 3ay3e0 TIeANIITE Aa yckpahuBame mpa-
Ba Ha PETUCTPaIlljy MapTHEPCTBA JUIIMMa HCTOT T0JIa MPEACTaBIba MOBPEAY
EKJBII. Hanme, I'puxa je 2008. roguHe ycBojuia 3aKOHCKO PeILIeHE Koje je mpe-
Bruhaso MOryhHOCT perucTpaliije mapTHEPCTBA, aJIM caMo JIUIHMa Pa3IHIATOT
nona. [Ipema rnequinty EBpornckor cyaa, yckpahuBame perucTpoBaHoOT apTHEp-
CTBa JIUIIMAa UCTOT T0j1a HeMa JISTUTUMaH 1nJb, a EKJBII jecTe )KWBHM HHCTPYMEHT
Kora Tpeda TyMauuTH y CKJIaJly ca TPCHYTHUM OKOJIHOCTHMA. Taj mpeaMeT 3Ha-
4ajaH je ¥ 300T Tora mTo je EBporcky Cy mpru3Hao paBo Ha TOPOIUYHH U TTPH-
BaTHHM JKUBOT MApTHEPHMa UCTOT 0JIa KOjH HE KUBE 3aj€/IHO U3 MPo(eCHOHATHUX
1 COIMjaTHUX Pa3Jiora, jep y KOHKPETHOM CIydajy YHI-CHUIA Aa TTapTHEPH HE

44 Schalk and Kopf'v. Austria, ECJBII, npencraska 0p. 30141/04, npecyna ox 24. jyna 2010.

4 Paul Johnson, Homosexuality and the European Court of Human Rights, Routledge, 2013, 150.

46 Buy. C. Camapuwuh, 443.

47 Suzana Bubi¢, ,,Uloga Evropskog suda za ljudska prava u priznavanju istopolnih zajednica®,
u: Suzana Bubi¢ (ur.), Odjeci prakse Evropskog sudaza ljudska prava u nacionalnim porodic¢nim
pravima, Mostar 2017, 55-56.

48 Jens M. Scherpe, “The Legal Recognition of Same-Sex Couples in Europe and the Role
of the European Court of Human Rights”, The Equal Rights Review, 10/2013, 92.
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JKWBE 3ajeHO HE JTUIIaBa Taj ap CTAOMIIHOCTH OJHOCA, 300T Uera ce OH ITOIBOIH
T0JI TI0jaM MTOPOJIMYHOT KUBOTA.

Ha uctoj nunuju EBporicku ¢y je ocTao U 'y peJaTUBHO CKOPAIITHEM IPe/I-
mery Onuapu u ociuanu upoiius Hinanuje.** Taj mpeamer je 3HaYajaH mo ToMe
mTo EBpOTICKY CyT HHje pacipaBibao O TIOCTOjakby NUCKpUMHUHAIIH]ES, Beh je yTBp-
nmo nioBpeny wiana 8§ EKJBIIL, jep mocrojeha nmpaBHa 3amTuTa HCTOMOTHUX TAPT-
Hepa y Utanuju He 00e30el)yje cymTuHCke moTpedbe OHNX KOjH ce Hajla3e y CTa-
OMITHO] BE3M M HHU]jE JOBOJHHO TOy31aHa. EBPOICKYU CyJ HUje TPUXBATHO CTaB
nTanavjaHcke Biame ma je HeomxoaHo BpeMe Kako OM ce TOCTHTIIO ca3peBame
3ajeJJHUYKOI CTaBa JIPYyIITBA O MPU3HABaKY HOBE (hopMe MOPOIUYHOT JKHBOTA
ucToronHuxX maptHepa. OTyna, EBporicku cyn cmarpa f1a je 3a HICTOIMOHE MmapT-
Hepe HajOOJbU HA4YMH IIPABHOT MMPU3HAKa rpaljaHcka 3ajeIHHIA WIIH PerUCTpOBa-
Ho nmapTHepcTBO.> [Ipema Tome, EBporicku cy/1 He n3jeHauaBa HCTOIOIHE 3aje/I-
Hune ca Opakom, cxomgHo 4. 8 u 12 EKJbII, anu xoHCcTaTyje 1a UCTONOJIHH Ma-
POBH MOpajy ONTH MTPAaBHO MPETIO3HATH KAKO OU e 3aIITHTHO HHUXOB OTHOC, jep
Ce HeMpPU3HABakE MMPaBa UCTOMOIHUX NapTHEpa Ha (OPMUPAHE 3ajeTHULIC KU-
BoTa Tymaun kao noBpeaa EKJBII. Ilpemma He mocToju obaBe3a na ce Mpu3Hajy
UCTOIOJTHYU OpaKOBH, HA ipKaBama je o0aBe3a Jia yCTaHOBE MTPaBHU PEKUM HCTO-
MONTHUX 3ajeqHuIia. /lakie, MOMEeHyTH clTy4aj OJJHOCHO C€ CaMO Ha OIIITH HHTE-
pec 3a 3aKOHCKHUM MPU3HABAKHEM U CYIITUHCKOM 3alITUTOM MOJHOCUIIAIA TIPEI-
CTaBKe Kao MCTONONHUX mapTHepa.’' Ta omnyka EBporckor cyma mokpeHysa je
MpoIIec Jierajau3alje UCTOMOIHUX 3aje/{HUIIA Y MIPaBHUM CUCTEMHMa JP:KaBa
KOj€ Cy Ce CHa)KHO MPOTHBHJIE TTPU3HABAY MTUPUX WIIH YKUX MTpaBa MapTHEpUMa
UCTOT TI0JIa KOja Cy MHaue MPU3HATa XETePOCEKCyaTHUM apTHepuMa (IipuMepa
paau y MOpTYTaJiCKOM, €HTIIECKOM, ayCTPHjCKOM, TPUKOM, KHIIApCKOM IIPaBy),
KakKo OM ce UCKJbyuuJja WK yOJIaKuiia JUCKPUMUIHAIIM]a TI0 OCHOBY CEKCyasTHe
OpHjeHTaIlHje U POJHOT UIAEHTUTETA.

HanocneTtky, npemMa ce He 0JHOCH HEITOCPETHO Ha MTPaBa UCTOMOTHUX MapT-
Hepa, mpenmeT Kpuciuuna I'ygeun iipotuus Yjegurwenoi Kpamesciiga jecte o
3Hauaja jep je y \weMy EBpOICKY Cya U3HEO IICIHUIITE O IPaBy Ha CKJIAINAHke
Opaka ocobama Koje cy mpoMeHwIe 1moj1.>* IToqHOCHTeIbKa TIPEICTABKE je poheHa
Ka0 MYyIIIKapall, KOjH je, 3aTO IITO ce ocehao xKeHOM, XHPyIIIKOM HHTSPBEHIIUjOM
MIPOMEHHO TONI. EBPOTICKH Cy/1 je MpuXBaTHO TIESAUINTE /]a TPAHCCEKCyaTHe 0co0e

4 Oliari and Others v. Italy, ECJBII, npexncraeka 6p. 18766/11, 36030/11, npecyna on 21. jyna
2015.

30O mpaBHOM pexXUMY HCTOTIONHEX 3ajeanuia Bu. T. Petrasevic, D. Dui¢, E. Buljan, 145-169.

Sl Rosmery Kumwenda, Biti LGBTI u Isto¢noj Evropi: IzvesStaj za Srbiju, United Nations
Development Programme, Beograd 2017, 20.

52 Olga Cveji¢-Janci¢, ,,Zajednice zivota lica istog pola — trendovi u regulisanju porodi¢no-
-pravnog statusa ovih zajednica u savremenom pravu®, Pravni zivot, 10/2019, 65.

33 Christine Goodwin v. UK, ECJBII, npencragka 6p. 28957/95, npecyna ox 11. jyna 2002.
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MMajy TIpaBoO Ha CKJIAName Opaka Kao MPHUIIAJHUIIH IT0JIa KOME IIPUTIaaajy TIOCTe
omnepanuje mojHor npeypehema (sex reassignment surgery).>* CBoje rienuiinre
EBporicku cyn je 3acCHOBao Ha CTaBy Ja je YCTaHOBA Opaka CyodYeHa ca BEIMKHM
COLIMjaJITHMM ITPOMEHaMa, a TaKohe U ca KpyITHUM IMPOMEHaMa yCIIe/ pa3Boja Me-
TUTTAHE W HayKe Ha MMOAPYyYjy TpaHCCeKCyaTHOCTH. MehyTum, y jelHOM ofT peaTrB-
HO CKopalibuX npeamera Yauun u Yapieniujep upoiius @panyycke®, Epor-
CKH Cy/]I je TIOTBPIHO CBOje TIICAUINTE /1A IpKaBHA IMMOJTUTHKA OUyBarha Opaka Kao
3ajeIHHIIC MYIIIKApIla ¥ KEHE He MPEJICTaBIba JUCKPUMUHAIH]Y, Kao U qa EKJBII
He mopa3yMeBa 00aBe3y 3a Ip)kaBe J1a yCTaHOBE MPABO Ha 3aKJbyderhe Opaka Jiu-
nuMa uctor nosa. mak, umajyhu y BUy BEroBy J0CaJally Mpakcy, Opak je
yCTaHOBA Ko0ja €BOJTYHPA, TAKO Jia Ce He MOYKe HCKJBYUYnTH MOryhHOCT 1a he EBpor-
CKH CYJI Y HEKOM MOMEHTY IPHU3HATH HCTOMOIHE OpakoBe, Majia je jacHO Ja Taj
TPEHYTaK HHUje ONH3Yy.

4. O TOKY JIETAJIM3AIMIJE UCTOIIOJIHUX 3AJEAHULIA
Y CPIICKOM ITPABY — UBMEDBY UJEJE U CTBAPHOCTU

VY TpeHyTKy UCTpaknBamba OBE TEME, Ca aCTIEKTa JbYICKHIX IpaBa U ca CTaHO-
BUIIITA HAI[MOHAJTHOT 3aKOHOJIABCTBA, y (hoKyCy Aomahe nmpaBHUYKE, aJId U HETIPaB-
HHUYKE jaBHOCTH HAIIa0 CE CET MPOITHCa O TPH 3aKOHCKa TekcTa: [Ipeior 3akona
0 pPoIIHOj paBHONpaBHOCTH U [Ipeior 3aKoHa 0 U3MEHaMa U JoIyHaMa 3aKkoHa O
3a0paHu TUCKPUMHHAIIH]E,’® KOjH Cy YCBOjEHH MOCIe jaBHE pacrpase, Te mporie-
He cTpyumaka EBporicke koMucHje mpoTUB pacusma u Hetonepaniuje (European
Commission against Racism and Intolerance) Casera EBpore,’” 1ok je Harpt 3a-
KOHa O UCTOIOJIHUM 33je/THUIaMa joIll yBeK Yy (ha3u ycariaiiaBamba TeKCTa U Ole-
HBarba 071 CTPaHe eBPOIICKHX eKcIiepara, IIpeM/ia je IIpoIIao jaBHy paciupany ca
cyrectujama v mpuMendama oprana JpKaBHe BIACTH U IPYTHX 3aHHTEPECOBAHUX
cybjexara. OaroBop Ha muTame 1a n he Hampt 3akoHa 0 HCTOTIOTHUM 3ajeaHU-
ama OMTH yCBOjeH Y HEPOMEH-CHOM OOJIMKY MJTH ca M3MeHaMa Koje Ou ouie y
CKJIaJTy ca aKTyeJHUM APYLITBEHO-TIOTUTHYKUM IPIIINKaMa, U Y KOM TPEHYTKY,
YCIIOBJGEHO j€ BOJHOM MOJUTHYKUX YMHMIANA. [lok ce uiruexyje aabpa cy0nHa
Harpra 3ak0Ha 0 MCTOITOTHUM 3ajeHHUIIaAMa, TIPIIIFKA je J1a ¢e TIOACETHMO J1a je

34 I. Momosuh, T. Mapuukosuh, M. Panojesuh (yp.), 334.

3 Chapin and Charpentier v. France, ECJBII, npencraska 6p. 40183/07, npecyma ox 9. jyna 2016.

36 Braga Pemy6nuke CpOuje je Ha ceHUIHN oapskanoj 22. anpuna 2021. roxuue ycBojuia
npezsore 006a 3akoHa y IMJby yHanpelemba HHCTUTYLHOHATHOT OKBUpPA U CTBaparma ycioBa 3a
CIIPOBOlCH-€ MOJIMTHKE jeIHAKMX MOTYNHOCTH 3a )KEHE U MYIIKaplie, T¢ ClpeYaBarmba JUCKPUMHU-
HAaI[{je 10 OCHOBY OMJIO KOT JIMYHOT CBOjCTBA.

57 Tobias Flessenkemper, ,,Equality and diversity: Council of Europe supports the fight against
discrimination in Serbia®, https:/www.coe.int/en/web/belgrade/-/equality-and-diversity-council-
of-europe-supports-the-fight-against-discrimination-in-serbia, 23. maj 2021.
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MOYeTaK MpaBHE 3aIITHTE UCTOMOIHUX 33jEIHAIIA IOBEO JI0 KPyITHUX ITPOMEHa y
00J1aCTH TIOPOJIMYHUX OHOCA Ha ITI00aTHOM,>® eBPOIICKOM,>® aJli U HAI[HOHATHOM
HHUBOY, C 003UpOM Ha TO JIa jeé CAaCBUM HM3BECHO Jla IPYIITBEHA CTHTMaTU3aIlHja
WCTOIIOJIHUX 3aje/IHUIIA jeHhaBa.

Jyroronumima comnujarHa IUCTAaHNA y OJHOCY Ha UCTOIOIHE 33jeHUIIE Y
OINIITOj MOMyJIALNH U HEAOCTATaK HHCTUTYLIMOHAIHE TIOJPILKE jOII YBEK Cy aMOu-
jeHT KOH(ITMKTa TOOOPHIKA U TIPOTHBHIKA HICj€ 3aKOHCKOT PETyIIHCcamka HCTOIOM-
HuX 3ajequuna. OcTaBibajyhu 1o cTpaHu TEOPUjCKY apryMEHTANH]y OHUX KOjH
Cy 3a W/WJTM IPOTHUB JICTAIN30Baha UCTOTIONHUX 3ajeJHUIIA, TPHINKA je Ja YKa-
KeMo Ha obasese Permy0nuke CpOuje mocne oTBapama MperoBopa o MpUCTyIamy
EBporickoj yauju 2014 rogune. Y TOM CMUCTY, CTIpoBol)erhe AKITHOHOT TIjIaHa 3a
nornasJee 23 mogpa3ymeBa yHanpeleme 3aKOHOAaBHOT 1 HOPMATUBHOT OKBHPA,
a'y CcKiany ca mpaBHUM TekoBuHaMa EY, mel)yHapogHIM 1 eBpOIICKUM CTaHIap-
JuMa 1 HajoosbuM npakcama. [lozutnBHN nomanu yHanpehuamwa nonoxaja JI'BT
3ajeqHUIe, Tpeba ma Oyay HacTaBJFEHU pealn30BamkheM AKIIMOHOT TIJIaHa 3a IPH-
MeHy CTpareruje MpeBeHInje U 3aIlITHTE O JUCKpuMHHaImje.*

38.0. Cveji¢-Janci¢ (2019), 66.

3abpaHa TUCKpUMHUHAIIH]E HA OCHOBY CEKCyaJIHE OPHjCHTAIM]C H POJHOT HICHTHTETA MTPE-
Bul)eHa je OMIITUM HHCTPYMEHTHMA O JbYACKUM MPaBUMa KOjH Cy YCBOj€HH O/ OKPUIbEM Y jean-
weHux Hauuja. [lorpeba 3a mojavanom mel)yHapoJHOIIPABHOM 3AIITUTOM O AUCKPUMHUHALIM]E HA
r100aJIHOM HUBOY OrJlesia ce My ycBajarby LloryakapTckux npuHuuna Ha cenquuiy Casera 3a Jby -
cka npaa y JXKenesu 2007. ronune.

'V Ipenopyuu (2010)5 KomuteTa MUHKHCTapa Ap)KaBaMa 4iaHUIlaMa o Mepama 3a 60p0y
MPOTHB JUCKPUMHUHALM]E HAa OCHOBY CEKCyaJlHEe OpHjEHTAI1je U POJHOT NACHTUTETA, IPE/IOKEHE
cy cinenehe mepe: 1. YKOIMKO HAIlMOHAIHO 3aKOHOAABCTBO IIPH3HAje IIpaBa U 00aBe3e XeTepOCeK-
CyaJHUM BaHOpauYHMM HapTHEpHMa, JIpXKaBe WiaHuie Tpeda 1a ob6e30ene CXOAHy IPUMEHY Ha
HCTOIOJIHE NapoBe; 2. AKO HAIIMOHATHO 3aKOHOJABCTBO MPH3HAjE PErHCTPOBAILE UCTOIIOIHUX
3ajeHMIA, Jp)KaBe WiaHHUIe Tpeba 1a HacToje 1a 00e30e/ie BUXOB IPAaBHU CTATYC, Aa IpaBa u
obaBese Oyay jeHaKe cTaTycy, IpaBuMa U obaBe3aMa XeTepOCEKCYaIHUX MapTHEPa Y CIMYHOM
MOJI0Kajy; 3. AKO HAIlMOHATTHO 3aKOHOJIABCTBO HE IPU3HAjE MPaBa M JyKHOCTH PETUCTPOBAHUM
HCTOIOJIHUM NapTHEPHMA MM BaHOpauyHUM MapTHEepHUMa, ApkaBe 4iIaHuIe Tpebda Ja pa3MoTpe
MoryhHocT 06e30ehuBama NpaBHUX pellekha 3a UCTOMOIHE MapTHEPE, KojuMa OU ce pemnian
NPaKTHYHU NMPOOJIeMH BE3aHU 3a [PYIITBEHY CTBAPHOCT Y KOjOj )KKBe 0€3 TUCKPUMHHALIU]E 110
6uo koM ocHoBy. OBa npernopyka fonymwena je [Ipenopykom Iapiaamenrapre ckynimriae CaBera
Espore 1950 (2010) o AMCKpUMHHALIM]H 3aCHOBAHOj HA CEKCYATHO] OPUjCHTAIIM]H U POTHOM H/ICH-
TUTETY, 3aTUM Pesonynujom 6p. 1728 (2010) [Tapnamenrtapue ckynmrnne CaBeta EBporne o auc-
KPUMHHAIM]H Ha OCHOBY CEKCYaJTHE OpHjeHTAIl}]je HPOIHOT HICHTUTETA.

AKTHBHOCTH Cy MHTEH3UBHE U y OKBUpY EBporicke yHuje, moues o [loBesse 0 OCHOBHUM
npasuMa (araH 9), mpeko Jupextuse 2003/86/EC (2003), Jupextuse 2004/38/EC. Bua. O. Cvejic-
-Janci¢ (2019), 65; Sasa Gajin, Model zakona o registrovanim istopolnim zajednicama, Centar za
unapredenje pravnih studija, Beograd 2013, 34-35.

% Penryonuka Cp6uja, [Iperosapauka rpyna 3a [lornasise 23, Akyuonu iinan 3a Ioirasme 23,
[IpaBocyhe n ocHOBHa mpaBa, jyn 2020, 183.

Bnana Peny6nuke Cpbuje je 27. anpuna 2016. ronune ycBojuna Akunonu nias 3a [lorma-
BJbe 23. HakoH YeTupu rogrHe UMILIEMEHTAIHje IOHETa je OMJIyKa O IeroBoj PEeBHU3HjU Koja je
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VYenocraBiseHn MelhyHapOHN CTaHAAPAN Y 00JIaCTH JBY/ICKHX ITpaBa Cy OCHOB
Jia ce HallMOHAJTHHM 3aKOHO/IABAll ONIPEIEIH 3a jeHY Of] TPH OILKje Y BE3H ca MpH-
3HaBamkEM IPABHOT CTaTyca HCTOMOIHUX 3ajeIHHUIA: Ja HCTOIOIHNAM MapTHEPH-
Ma IpHU3HA MPaBO Ha CKiamname Opaka, y3 MOryhHoCT 3aapxkaBama ogpeheHnx
pasiiuKa y OqHOCY Ha CYIIpy>KHUKE M OTpaHHYaBam-e IPaBa CTPAHMX UCTOMOIHUX
naposa ja ckione opak y Cpouju;®! apyra MoryhHoOCT je perucTpoBaHO mapTHep-
cTB0;*? a Tpeha, a ce MCTOIONHUM MapTHEPHMa TIPU3Hajy ofpeleHa mpasa u Iy-
JKHOCTH TOCJIe MpOTeKa ofpel)eHor BpemMeHa Tpajama 3ajeJHULle )kuBoTa. MHaue,
IpBE 3eMJbE KOje Cy IPH3HAJIE HCTA ITpaBa HCTOIOIHNM ITapTHEPUMA Kao | CYIIpy-
JKHUIUMa, HUCY OMax IpU3HaJje MpaBo Ha Opak, Beh camMo mpaBo Ha perucTpo-
BaHO MapTHEPCTBO®, NOK MojenuHe 3eMJbe UCTOMOIHUM MapTHEPHMa MPHU3HAjY
MPaBO Ha PErHCTPOBaHY 3ajeAHUILY ¥ OIPaHUYEHO MTPABO HA YCBOjEH-E IETETA, 1O
HPaBUITY, YCBOJEHbE ZIETETa CBOT HCTOMOIHOT napTHepa®*. Jlakie, Opak, perucTpoBaHa

HEOITXO/IHA KaKo OM ce OTKJIOHHJIe youeHe Temkohe y peanu3amnyju u npahemy cripoBohema pea-
JM3aluje akTuBHOCTH. MuHKCTapcTBO npasze u [IperoBapauka rpyma 3a [Tornassbe 23 peBuu-
paii cy AKIIMOHH IIJIaH TaKo Jia Ce aKTHBHOCTH MOTY MOJICJIUTH Y HEKOJIMKO IpyTia: HOpMaTHBHO
perynucame U ycariainiaBame (M3MeHe YcTaBa, H3MEHE 3aKOHOJIABHOT H MOJI3aKOHCKOT OKBHPA,
yCBajarbe CTPATELIKKUX JOKYMEHATa — JIPYyTUX CTpaTeruja U aKIIMOHKX I1JIaHOBa, CMEPHHLIA, YITYT-
CTaBa) Ha Pa3IMYMTUM HUBOMMA U OJf CTPAHE PA3IHYUTHX OPTraHa; jadarhe HHCTUTYIIMOHATHUX
M aIMUHHUCTPATHBHUX KaIlallUTeTa CBUX MHCTUTYILM]ja KOje Cy YKJby4eHe Y MpOIeC CIpoBohema
AaKTHBHOCTH, BbUXOBE MehycoOHe capaime 1 KOMyHHKAIUje; yHapeheme BeTHHA U KOMIICTeH-
11ja Kpo3 MpuMeHy ofarosapajyhnx nporpama obyxe, ykibyuyjyhu nogusasme cBect o oapehenum
obnacTuma.

1 McToBpeMEeHO, 0TBapa ce IMUTAbE MPU3HAKA ACjCTaBa PA3THUYUTHX 00IHKA HCTOMOIHUX
3ajeJHULA PETUCTPOBAHKUX y HHOCTpaHCTBY Y PerryOnuiu Cpouju. Hame melhynapoano npusatHo
MPaBo KapaKTepHIle 0JICYCTBO KOJIM3HOHKX IIpaBIiIa Koja 6u ypehrBana nurama npu3Hama 11o-
CTOjarba U [IejCTaBa pa3IHuyMTHX 00JIMKa HCTOMOIHUX 3aje/IHHLA PETUCTPOBAHUX Y HHOCTPAHCTBY.
Kako ce HHje/1Ha 3ajeIHHLA )KUBOTA HE 3aCHIBA CYICKOM HJIHM Ca FbOM H3jEJIHAYCHOM OJUUTYKOM, Y
KOHTEKCTY MpH3Hakha UCTOMOJIHE PErUCTPOBAHE 3ajeJHHIIC HE MOTY C€ IPUMEHHUTH MpaBUIIa O
[pU3HaBY CTPAHUX CYJCKHX OJIIyKa 3aKOHA O pelllaBamy CyKo0a 3aKOHa ca IPOIHCHMA APYTHX
3eMaspba (Cz. auciu COPJ, 6p. 46/96, Cn. inacnux PC, Op. 46/06), HUTH ce IPU3HAKHE PETUCTPOBAHE
HCTOTIONHE 3ajeTHUIIE MOXKE CBECTH Ha IIOCTYTIAK JIeTaln3allije CTpaHe jaBHEe UCTIPaBe, MOMITO ce
MOCTYIIKOM JIEraJIn3anuje moTBplyje BEpOAOCTOjHOCT MOPEKIa CTPaHe jaBHE UCTIPaBe KaKo OH joj
y CpOuju Ouna npusnata gokasHa cuara. Bun. Gaso Knezevi¢, Vladimir Pavi¢, ,,Homoseksualni
brakovi u medunarodnom privatnom pravu Srbije®, u: Rajko Knez, Suzana Kralji¢, Dusan Stoja-
novi¢ (ur.), Evropski sodni prostor, Pravna fakulteta Univerze v Mariboru, Maribor 2005, 79-87,
Marko Jovanovi¢, ,,Inostrane registrovane istopolne zajednice Zivota pred kolizionim pravilima
srpskog medunarodnog privatnog prava: crno-beli odraz slike duginih boja?*, Liber amicorum
Gaso Knezevié, Pravni fakultet Univerziteta u Beogradu, Beograd 2016, 167-190.

©2S. Gajin, 36.

M360p TakBoOr pemniema oTBapa MHOrOOpOjHE HeOyMHUIle MMajyhul y BUIY J1a je, TpuMepa
pajiy, perucTpoBaHa UCTONOIHA 3ajeiHuLa Y Bennkoj Bpuranuju o capyKMHU TOTOBO HICHTHYHA
Opaky, IOK cy y mojeAnHnM 3emMsbama EY 3HaTHO Mame n3pakeHa o0elexja Opaka.

93 lancka, Hopsenika, [lIBencka, Mcnann, Xonanauja, benruja, ®@paniycka, [Topryrai, He-
Mauka, AycTpHuja UTA.

%4 1lIBajuapka, Uranuja, I'puka, Xpsarcka, Ciosenuja, Yemka, Mahapcka.
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3ajeTHUIA WK KoXabuTarja, OMHOCHO BAaHOPAuYHO MAapTHEPCTBO (HEPETHUCTPO-
BaHa 3ajeJHNULIA) TPU Cy 00JMKa MPABHOT MPU3HAKHa UCTOMOIHUX 3ajeAHNLIA.

Jocanamnimba HACTOjara Jia ce 3aKOHCKH ypeJie MpaBa UCTOTOHUX MapTHepa
y Cp0uju, Ha mpuMep IpaBa U3 IEH3UjCKOT, 3IPaBCTBEHOT M COLMjaTHOT OCUTY-
pama, Ouna cy Heycrnenraa.% Ca n3a30BrMa U AujieMama y Be3y ca MpU3HaBambeM
MPaBHOT CTaTyca UCTONOIHUX 3ajeAHHIA, Y IyXy TolepaHuje u o0e30ehuBama
jeTHAKUX YCJIOBa 3a )KHBOT M Pa3BOj CBAKOT TOjeANHIIA, Cyouria ce 1 Komucuja
3a uspanay I'pahanckor 3akonuka (I'3).°° V npBo6uTHO] Bep3uju Tekcta [Ipeqna-
nprta ['3-a, KOMIIPOMHUCHH MIpeIoT OHO je TMocIeqnIla HeTaTUBHOT TIPUTHUCKA
CTPYYHE JABHOCTH U OI'PaHMYaBao je MpaBHU JOMAIlIaj )KUBOTHUX 3ajeTHHUIIA UCTO-
TIOJTHUX IMapTHepa. Tako je mapTHeprMa UCTOT Tojia Tpebasio MPU3HATH jeTHaKa
npaBa ¥ AYKHOCTH KOja MMajy MapTHEPHU Y XeTEPOCEKCYyaTHO] BaHOpaYHO] 3aje.-
HUIU: CTHIIAkE 33jeJHUYKE MMOBHHE, TIPABO HA U3J[P)KABAHE TOKOM Tpajama
MOCJIe IPeCcTaHKa 3ajeHHIIC JKUBOTA; 3aKJby Y€ yroBopa Kojuma he ypehusatu
CBOj€ IMOBHHCKE OIHOCE, NCKJBYUyjyhu MpaBo Ha HaclaehuBame, Ha yCBajame
Jelle ¥ paBo Ha 3auehe neTeTa MoCTyNKOM Cyporat MaTepuHCTBa. Y CKiIaly ca
yctaBHUM OKkBHpoM, Komrcnja 3a m3pany '3, Tpehom Bepsujom [Ipeqnampra (2019)
MCKJBYYHJIA je MOT'YRHOCT 3aKJbyUera UCTOMOTHUX OpakoBa, ca HAallOMEHOM Ja
aKo Johe 1o mpoMeHe YcTaBa, TOCEOHNM 3aKOHOM MOYKE OWUTH JIETaTH30BaHO CKJIa-
name Opaka JBa JIMIIa HCTOT MoJja KojuMa Ou ce Mmpu3Haia CBa MpaBHA JIejcTBa
KOja ©Majy CYTIpy>KHHUITH. Y TTOCIIeAH0j Bep3uju TekcTa [ 3-a, ompende o HCToImoI-
HUM 3ajeTHIIaMa U30CTaje Cy, y3 U3y3eTaK /a UCTOIOIHMM apTHepHMa Ipumnaia
[paBo Ha 3alITUTY OJ] HACKUJba Y opoauiiu,’’ kao 1o To npensuha u [lopoxnanu
3aK0H.%

CarnacHo IpUpOIH OBOT pajia, HadeIHO heMo yka3aTu Ha H300p KOHIIETITa
Jierann3oBama NCTOMOIHOT MapTHepcTBa y HanpTy 3akoHa 0 HCTONOIHUM 3ajefi-
HUIaMa. Y BeMy je IaT IPeJIor PerucTPOBaHOr IAPTHEPCTBA Yhja Cy MpaBHA

% TTocse ycBajarma 3akoHa o 3a6panu auckpumunanuje (Cr.izacnux PC, 6p. 22/2009) dop-
MHpaHa je pajHa rpyna 3a upany Mozena 3aKoHa 0 UCTONONHUM 3ajenHunama (2010) koja je
CBOjy KOHa4uHY Bep3ujy 3aBpiumia 2012. roguae. OCHOBHU IIUJb TOT MOJiesIa OHO je OTBapame quja-
nora o 6yayhuM 3aKOHCKHM pelIemhuMa y npasily o0e30elhuBama myHe jeIHaKOCTH MPUIaJHIKa
JITBT 3ajeanune y yKuBay IpaBa 1 1y >KHOCTH KOje IIPOU3JI1a3e U3 OpayHUX U MOPOANYHHUX OTHO-
ca. Buz. Ljiljana Dzaji¢, Aleksandra Dordevié, Maja Senk, Analiza pravno-politicke situacije u
Republici Srbiji u kontekstu zakonskog regulisanja istopolnih partnerstava, Labris — organizacija
za lezbejska ljudska prava, Beograd 2021, 17.

% Op obpasosama Komucuje 3a uspany ['paharckor 3akonunka Omnykom Biane PC 2006.
roauHe 10 jyna mecena 2019. roqune xana je Biaana nonerxa OmryKy o IpecTaHKy pajia Te KOMH-
cuje, ypahene cy Tpu Bep3uje [Ipennanpra, mpea 2011. rogune, apyra 2015. rogune, u Tpeha
nocienma 2019. ronuae. Komucuja je KoHaqHE TeKCT npenaia Biagu xoja je, y jyry meceiry 2020.
roauHe, Tpedaio na mpociean HapoaHoj CKyNIITHHE Ha YCBajarhe, IITO CE jOII YBEK HUJjE JOTOIIIIO
(oxToGap 2021. ronune).

7 Y51. 2360. ctaB 3. 1 (3) u (5) Ipeanampra ['pahaHckor 3akOHUKA.

Y. 197. ct. 3. 1. 3. u 5. Cn. tracuux PC, 6p. 18/2005, 72/2011 u 6/2015.
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JlejcTBa CIIMYHA WJIM UISHTUYHA IejcTBUMA Opaka. Mako je pememe n3a3Baio
OIIITPE KPUTHUKE JABHOT ME:CHA, Tpeba anocTpoPuparu a ce, y TCOPHjCKOM H
MPAaKTHYHOM CMHCITY, MOJIET PErMCTPOBAHOT MTAPTHEPCTBA Y TPABHUM JIEjCTBUMA
pasiuKyje ol MpaBHUX JiejcTaBa Opaka KaJia je ped O JIUYHUM [IpaBuMa u 1y KHO-
CTUMa UCTOMOJIHUX MapTHEpa, OJJHOCUMA POJIUTEhA U JIeTeTa U HacliehuBamy.
Jpyrum pedrma, y €eBpOIICKHM IIPAaBHUM CHUCTEMHMa KOjU Cy TPH JICICHH]E pa-
HHUje 3aKOHCKHU YPEAMIIN TIOjeIMHE aCTIeKTe 3ajeTHUIIC )KUBOTA UCTOIOHUX ITapT-
Hepa, IpaBHE MOCIIEINIIe PETUCTPOBAHUX MapTHepCcTaBa kpehy ce y pacrony ox
M3jeHavaBama ca MPaBHUM JejCTBUMA Opaka JI0 MMOCTaBJhamka oapel)eHnx orpa-
Hu4ewa. Kako je Beh HaBeneHo, y yropeHoM U 'y Mel)yHapoTHOM IpaBy MocTere-
HO Ce TIPHUCTYTIaJo yHamnpelhewy peryaTuBe y 0Boj 00IacTH, HajIIpe, KPo3 3aKOHE
0 PETUCTPOBAHOM HCTOIIOIHOM IMAPTHEPCTBY, J1a OM MOTOM OO yBE/IEH HHCTUTYT
ucronoaHor 6paka.®® Onpesnesbermhe 3a KOHIENT PErMCTPOBAHE 3ajeTHIIIE 3aCHUBA
CE Ha TEeXKIbH J]a CE UCTOIOJIHU [TapOBH MPUOIUKE CaBpEeMEHUM O0IUIIIMA [TOPO-
MWYHAX 33jeTHAUIA — TOTITYHO] OMOJIONIKOj, OMHOCHO IMPOIIHPEHO] TIOPOIHUIIH, jep
10jaM MCTOMOJIHO MAPTHEPCTBO Mojpa3dymeBa ypeheme Mel)yCOOHUX TUYHUX,
JTMYHO-MMOBHHCKHX ¥ MMOBHHCKHX OJIHOCA JIMIIA HCTOT mosia.”

Mapa ce y mpBu Max MOK€ YYUHUTH Jia TIOCTOjU 3HAUajHA pa3iiuKa y HAYUHY
perynucama 3ajeIHUIA JIMIA UCTOT T10J1a, Y TIOTJIENY yCIoBa 3a HACTAHAK U TIPaB-
HUX JIejcTaBa 3ajeHUIIe, pa3JIMKe Y pEryJIaTUBHUM KOHIIEITHMA CY, 3a1IpaBo, 0e3
3Hauaja. BumypuBa pasiimka jecte y TOMe IITO, ¥ T0jeINHIM 3aKOHOIaBCTBUMA,
JIOJIATHY YCIIOB KOji MOpa OUTH UCITYHCH OJTHOCHU CE Ha JIPKaBJbaHCTBO, IPeOu-
BAJIMIITE WJIM CTAJTHO OOPABUINTE Yy 3eMJbH Y KOjOj C€ TTapTHEPCTBO 3aCHUBA,
Oynyhu na ce mpaBHa ejcTBa 3ajeIHULIE 3aCHOBAHE Y jeJHO] 36MJbU HE MIPU3HA]JY
y 3eMJbH KOja HeMa 3aKOHCKY peTyJaTUBY HCTOTOTHUX 3ajeqHuIa. JlejcTBa nero-
MOJTHUX 33je/HUIIA CIIMYHA CY JejCTBUMA Opaka, moceOHO Kaja Cy y MUTaky UMO-
BHHCKH OIHOCH TIapTHEpa (IIpaBmJIa O 33j€THIYKO] ¥ ITOceOHOj MMOBHHH, 00aBe3a
U3JIp)KaBarba, IOPOIUYHH JIOM), JOK CE Pa3IUKe youaBajy y MOrJey OCTBapHBa-
Ha IIPaBa Ha CIO00IHO POJUTEIHCTBO, KPO3 MpeiBUlambe YIKUX MIIN IIUPUX OBJIA-
nrhewa napTHepa 3a yCBajame U 3ajeIHUYKO CTaparmbe HaJl ICOM. Y aKTYeIHOM
HaIIpPTy 3aKOHa O HCTOTIOJIHUM 3ajeqHuIaMa, Mmehytum, Huje nmpenpuhena moryh-
HOCT YCBajama JIeTeTa, aJIn JITE jeTHOT apTHEPa UMa MPaBO Ha U3/IPIKABAE O]
IpyTor mapTHepa (Mo YCIOBOM J1a JeTe HeMa CPOTHHUKA KOjU OM MMao 00aBe3y
U3JIPKaBama), PaBo Ha OApKaBAKE TUYHHUX OTHOCA, T€ TIPABO JIPYTOr MapTHEpa
Jla y CIIy4ajy XUTHOCTH OIJTydyje 0 ONTHUM MHUTANMa KOja Ce OIHOCE Ha JeTe

% Bug. I. Koauek-Cranuh (2014), 197-201.

IIpumepa paau, y XONaHICKOM TIPaBy, MapajenHo MOCTOjH KOHIENT PErHCTPOBAHOT MapT-
HEPCTBA U KOHIIENT Opaka, ca MPOIMICaHUM OMIITHM (0JHOCE ce Ha Opak) U MOCceOHUM yCIIOBHMA
(perucTpoBaHO MapTHEPCTBO).

70 EU Network of Independent Expert on Fundamental Rights, Commentary of the Charter
of Fundamental Rights of the European Union, 2006, 102.
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(ommyke 0 Ipeay3uMary HEOXOMHUX U HEOMJIOKHUX Pajiibi) y CKIaay ca HHTe-
pecoMm JieTeTa U 1a o ToMe, Oe3 oasarama, 00aBecTH NapTHepa KOjH je PonnuTesb
JeTeTa, a y CIydajy JeTeTa Koje )KHBH ca POJUTEeIhbeM MapTHepa, MapTHep nMa
MPaBo Jla IOHOCH M CBAKOJHEBHE OAJTYKE KOje ce THUY JETETa, y3 MPUCTaHAK MapT-
Hepa KOj! je pOANTeJb U Y HajOOJbeM HHTEpeCy AeTeTa. TakBUM peliermheM, CyIITHH-
CKH, TapTHEp POAUTEsba AeTeTa OCTBapyje de facto oBnamhemwa U3 caapKuHe
POIUTEILCKOT ITPaBa, Maja, GOpMaTHOPABHO, POIUTEIECTBO MAPTHEPA HUjE YTBP-
heHo HU Ha jeaH 3aKOHOM TpeIBUl)EH HAuWH, ca 00pa3IoKeHEM Aa je Ped O paB-
HOM OKBHPY KOjH OJIaKIlIaBa (pyHKIIMOHHMCAHE TOPOAHIIE.”!

VYIpKOC YUEKBEHUIU Jla PETHCTPOBaHA MAPTHEPCTBA MPYXKajy MIUPH OKBUP
3a MpU3HABAK-E MIPaBa UCTOMOIHUM MapoBUMa of] Baxkehe peryiaruBe XeTepo-
CeKCyaJTHUX BaHOpaYyHMX 3ajeHUIIA, > aKTYEeTHH HAL[PT 3aKOHA UCTOIOJIHE TTapT-
HEpe Y perUCTPOBAHO] 3ajeTHUIIN U3jeTHAYaBa Ca CYIIPYKHHUITUMA, ¥ TO HE CaMO
y HOTJIely MaTepujaHuX U (POPMaTHUX YCIIOBa MOTPEOHUX 32 MyHOBa)KHO CKJIa-
Nambe PErUCTPOBAHE 3aje/IHHUIIE, MPETIIOCTABKaMa 3a ITPECTaHaK UCTOIOTHE 3aje/l-
HUIIE, ’bEHUM JICjCTBHMA U IMPABHUM IOCJICANIIAMA Ha U3/IPKABAHE, IMOBHHCKE
OJIHOCE U 3alITHTE MapTHepa UCTOT 10Jia O/ HACKJba y OpOoauilH, ? Beh 3a mpaBa
KOja HUCY MOCEOHO MpU3HAaTa HCTONOIHUM NMapTHEpUMa ymyhyje Ha cXonHy npu-
Meny oapenada [loponmaror 3axona. CyImMTHHCKO MUTAKkE je Ja JIX je 3aKOHOITH-
call IPIJIKKOM Kperpama TaKBUX pellickha UMao HaMepy Jia MapTHepUMa UCTOT
moJia 00e30enm Beha mpaBa y offHOCY Ha IpaBa CyNpy>KHHKA, IITO je BPJIO HaIpe-
JaH MPHUCTYTI, YaK U aKo ce mocMaTpa 13 MepereKTUBE UCTOMOMHMX naposa. Llra-
BHIIIe, MEMO TIOPOJIMYHOIIPABHUX JIejCTaBa, NCTOIOJIHA 3ajeTHUIIA M3jeaHaATYaBa
ce ca OpauHOM 3ajeIHHLIOM U y TOTJIeAY MpHU3HaBama APYTHUX IpaBa u ciobdona
(Ty’)KHOCTH Ka0 KOpeIaTuB KOMIUIEMEHTApHOT 1ojMa ,,1IPpaBa U y>KHOCTH CYTIPY-
JKHUKA™ ce He MOMHIbY!), a OceOHO y TOTiIeay Mpasa U3 paaHor OJHOCA, KOPHU-
mhema jaBHUX yciryTa, OopaBka Ha TepuTopuju Pemyonuke CpOuje mapTHEpa
KOjH je CTpaHu JIpKaBJbaHUH, IPU3HABAKHA UCTOIOIHUX 3ajeJHUIA PETHCTPOBA-
HUX, OJHOCHO 3aCHOBAaHUX y HHOCTPAHCTBY, Mel)yHApOIHE 3aITUTE U CTUIAhA
JpKaBJbaHCTBA.*

VY okoiHOCTMMA KaJla HAllHOHAJIHO 3aKOHOJIAaBCTBO HE MPHU3HAjE MMpaBa u
o0aBe3e 3a MapTHepe UCTOT I10JIa Koja IPOU3JIa3e U3 3ajeAHUIIC KUBOTA, OUIIO je
Ba)KHO CAUMHUTH MPEJJIOT pelliekha 3a MPaKTUIHE MPodiieMe y IPYIITBEHO] pe-

7111, 30-37. Harpra 3ak0Ha 0 MCTOTIONHUM 3ajelHhIaMa.

2 Y. 66-68. HanpTa 3ak0Ha O HCTOIOIHUM 3ajeHUI[aMa TIpeiBrla yciIoBe 3a Mpu3Hame
TyHOBaKHOCTH U HEPETHCTPOBAHE MCTOIOTHE 3ajeJHHIS, OMHOCHO HEPETUCTPOBAHA UCTOIIOIHA
3ajeIHUIIA je 3ajeJHHUIA TOPOJUIHOT )KUBOTA J[BA JINI[A HCTOT 110J1a KOja HACY CKJIOMHJIIA HCTOMOI-
HY 3ajeHUIlYy Tpe] HaJJISKHIM OpPraHOM, aKo 3ajeJHHUIA )KHBOTA Tpaje HajMame TPU TOANHE U
UCTIYE-CHU Cy CBH YCJIOBHU 3a MyHOBAXKHOCT UCTOTIOITHE 3ajeJHHIIE.

73 Y. 8-16. Harpra 3aK0Ha O HCTOIOJIHUM 3aje/IHUIIaMa.

7 Y. 52. Haupra 3aK0OHa 0 HCTOMOJHUM 3aje/IHHIIAMa.
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AITHOCTH y KOjOj TaKBE 3ajeHUIIC TTOCTOje. AHAIM30M IIpejIora CaapKaHuX y
Hanpry, oTBapa ce nutame Koju je ratio legis MpeyIoKeHUX peuiemna, oOynyhu na
j€ TIPOITYIIITeHA jOIII jeIHa MPUJIMKA J1a CE Ha oAroBapajyhu u KBaTUTETaH HAUMH
ypene UMOBUHCKA M JINYHO-MMOBUHCKA JICjCTBA 3ajeHUIIC )KMBOTA MapTHEpa
HCTOT TI0JTa. 3a TaHAIIkE YCIIOBE MPEYPabeHO je MpeaBulame ocTBapUBarba IMpa-
Ba Ha cI1000JHO POANUTEILCTBO UCTOMONHUX MapTHEpa KPo3 yCBajame AeTeTa UK
y3 IPUMEHY TIOCTyTaKa OMOMEIUIIMHCKH OTIIOMOTHYTE OIJIO/TELE.

5. BAKJbYUAK

Bpak 1 mopouIiia cy ycTaHOBE KOje Cy Y MPOLIECY HEMPECTAHOT EBOTYHUPabha.
Haxo ce Taj mpoliiec He 0J[BMja paBHOMEPHO U MPABOJIMHU]CKH, YHEHUIA je a
ce ycTaHoBa Opaka CBe BUIIE penaTuBu3yje. JIpylTBeHa peaqHoCT yKka3yje Ha TO
Ja TpaauliOHaJIHU KOHICIIT 6pa1<a HEMa KanaguTeT Ja MpeIro3Ha CBY KOMIIJICK-
cHocT Mehysby/ickux onHoca. OTya TexKba Ja ce Opak u3jenHadaBa ca BaHOpay-
HOM 3aje/IHULIOM, aJI1 U ca TPAjHUjUM OOJIUIIMMA 33jeTHUUKOT )KUBOTA JIMIIA UCTOT
nona. [IpoMeHe Koje 3aXBarajy YCTAHOBY Opaka HEMHHOBHO C€ OJ[pa)kaBajy U Ha
MOPOJIUILY, jep CY FbeHH HEKOHBEHIIMOHAIHHU OOJINIU CBE MPUCYTHUJH Y JPYIITBE-
HOj peanHocTH. MeljyTum, 0e3 003upa Ha TO HITO CY J€0 CTBAPHOCTH, M YIIPKOC
TOME LITO OJCTYTIAjy Ol MOJEJa TPAJAUIIHOHAIHE (XeTePOCEKCYaIHe) MOPOIHYHE
3aje/IHUILIC, OHE HE YMakby]y 3Ha4aj U BPSAHOCTH KOHBEHIMOHAITHE IOPOINYHE 33j¢/I-
Hute. BpeaHocTu nmopoanyHe 3ajeiHUlLE, HAIIPOTHB, 00e3Bpel)eHe Cy HacTOojamuMa
Jia ce MOPOIUYHA PEryJaTHBa OrPAHUYHU M YIYHMHH €KCKIY3UBHOM TPUBHIIETHjOM
XeTepoceKcyaHuX naposa. Harme, Henpr3HaBambe MOCTOjaba HCTOMOIHUX 3a-
JENHUIIA M HeaJIeKBaTHA MTPaBHA 3alITHTA MPEACTABIbA]y OCHOB JIUCKPUMHHAIIH-
j€ MCTOIOJTHO OPHMjeHTUCAHNX 0coba Koje skene aa 3acHyjy JITBT mopomaure.”

VYHanpelhuBamy MPaBHOT MOJI0KAja UCTOMOIHUX MapTHEPA Y €BPOICKOM
[IPaBHOM MPOCTOPY YBEIIUKO Cy JOMpHHENe oaiyke EBporickor cyza 3a Jbyacka
npaBa. ¥ J0cajaiimoj npakcy, EBporicku cy/ HUje u3jeJHaYu0 UCTOIOTHE 3a-
jenHuie ca OpakoM, alii je yCTaHOBHO J1a HCTOTOIHH TIApOBU MOpajy OUTH IpaB-
HO MPETNO3HATH KaKo O ce 3alITUTHO BUXOB OfiHOC. JIpikaBe HUCY 00aBe3aHe na
MPHU3HAJy UCTOIOJIHE OpaKoBe, ajlk UMajy 00aBe3y Jia MHCTUTYIMOHAIN3Y]Y UCTO-
MOJIHE 3ajeHUIIe, paJy 3alITUTE MPaBa U WHTEpeca JIMIA Koja y khUMa KUBE.
IIpunukom Tymauema IpaBa Ha IPUBATHU U IIOPOJUYHHU XKUBOT EBpOICKHU Cyx
yBa)kaBa KOHKPETHY JPYIITBEHY PEaHOCT, a He caMO (hOPMAITHO MOIITOBAKE
HAIMOHAJTHOT 3aKOHOABCTBA AprkaBe. OTy/1a Mpou3Iia3y Ja Yak U 'y OHUM JpKa-
BaMa y KojuMa MocToju notrpeda 3a peopMoM HAI[MOHATIHOT 3aKOHOJIABCTBA,
HAIIMOHAJIHK CYJOBHM YBaXkaBajy | MowITYjy craBoBe EBporickor cyma.’¢ IIpema

75 7. MrSevic, 45.
76 Menaunwuja Januuh, 215.
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tome, PenryOmmmka Cp6wmja xao unanuiia CaBeta EBporre y 06aBesu je 1a ce IOBUHY-
je mpakcH TyMauema (IprMeHe) KOHBEHIMjCKe oapealde o MpaBy Ha MOLITOBAKE
MPUBATHOT U MTOPOINYHOT KUBOTA UCTOIOIHUX MMapTHEPa, OHOCHO Jy>KHA je Ja
YCBOjH KOHKPETHE Mepe 3allTUTe IpaBa MapTHEPa U3 UCTOMOIHUX 3ajeTHULA.
Mana cy npecyne EBpornickor cyna mpaBHO o0aBe3yjyhe camo 3a TyKeHY IpiKaBy,
OHE CBOjUM ayTOPUTETOM YTHUY Ha OcTalle Jp>KaBe YIaHHIIE J1a YCKIIale CBOj
MpaBHO-NIONUTUYKK OKBUDP npema JIT'BT npaBuma, Te MoACTUYY KOH3EPBATUB-
HUje apKaBe Jia u3Bpiue pedopme koje Ou Ouie n30erHyTe Wil OJJI0KEHE.

Hacrojame na nmaHO-MMOBHHCKA M MMOBHHCKA TpaBa MapTHEPA MCTOT 1oJia
Oyny 3aKOHCKHM peryiucana, y ckiany je ca obaBesama Pemybnuke CpOuje koje
npow3siase u3 mpuMene EBporcke KOHBEHIIH]E O JbyICKUM IpaBuMa. Mehytum,
OIIITH je yTHcak 1a Hanpt 3akoHa 0 UCTONOJIHUM 3ajeAHALIaMa He CaJp>KH KOH-
3WCTEHTHA U I00pO MPOMUIIIbeHA perermha. Cariaenano ca mopoJuIHO-IIPaBHOT
acrekTa, 030uJpHa MpuMeada pelemha MPeaBUEHOT y MPeNJIory aKTyeaHOr Ha-
[[pTa 3aKOHA OJTHOCH C€ Ha OCTBApUBame pOIUTEIHCKOT MpaBa. [Ipemaa Hampt He
npensuha moryhHoCT ycBajama AeTeTa, IOCTaBJba CE MUTAmkE 0 KOM OCHOBY
MapTHEp pOIUTEha JIETETa OCTBapyje oBjamhema u3 caap>KUHE POIUTEIbCKOT
npaBa. OTBOPEHO OCTaje MUTamE Aa JIM MapTHEP POAMUTEIbA AETEeTa ACPOrupa
IpaBa 3aKOHCKOT (TIPaBHOT) POANTEIhA YH|E j€ POAUTEIHCTBO (MATEPUHCTBO HITH
OYMHCTBO) yTBplEHO Ha jeJaH 0 3aKOHOM IpeABUl)eHNX HAaUMHA, Tj. Aa JIU je 3a-
KOHUTH POJUTEIh TIOTITYHO JIMIIIEH POJUTEIHCKOT TIPaBa U TUME MTPaBHUM ITyTeM
CrpedeH J1a OATyuyje o0 MUTamiuMa Koja cy OMTHA 3a )KHUBOT aeTeTa. Ha oBy nunemy
HaJI0BE3Yyje Cce M MPEJJIOKEHO PelIerhe 3a CUTYallN]y Kaia IeTe )KUBH ca POIUTE-
JbeM MapTHepa, IpU YeMy ce npeasuha fa napTHep UMa [PaBo Jia JOHOCH CBAKO-
JTHEBHE OJIITyKe KOje ce THUY JIETeTa, y3 MpUCTaHaK MapTHEPa KOjH je POIUTEb U
y HajooJbeM uHTepecy aereta. KibydyHO muTame jecTe Aa JU OBaKO HECTIPETHU
MIPENJIO3n yTPOkKaBajy OCHOBHA IIpaBa JeTeTa, IITO jeé HECYMIbHUBO TeMa 3a Ioce-
0aH HayYyHOMCTpaXHUBauku pal. HamocneTky, ocTaje yBepeme Aa ce mpoLec 3a-
KOHCKOT ypehnBama UCTOMOTHOT mapTHEPCTBA, Oyayhu na je ped o jour yBek
M3pa3uTO KOHTPOBEP3HO] TEMHU y CPIICKOM APYIITBY, MOpa OJBHjaTH MOCTENIEHO
1 YHEKOJIMKO 00a3pHBHje U MPOMHUIIJbCHH]E.

JINCTA PE®EPEHIIN

Bori¢ Rada (ur.), Pojmovnik rodne terminologije prema standardima Europske unije,
Ured za ravnopravnost spolova Vlade RH, Centar za zenske studije, Zagreb 2007.

Bubi¢ Suzana, ,,Uloga Evropskog suda za ljudska prava u priznavanju istopolnih za-
jednica®, u: Bubi¢ Suzana (ur.), Odjeci prakse Evropskog sudaza ljudska prava
u nacionalnim porodicnim pravima, Mostar 2017, 47-68.

Cveji¢-Jancic¢ Olga, ,,Zajednice Zivota lica istog pola — trendovi u regulisanju porodi¢no-
-pravnog statusa ovih zajednica u savremenom pravu‘, Pravni Zivot, 10/2019, 61-84.

1115



Japxo 3. Cumosuh, Onra C. Jopuh-IIpnannosuh, Koriuposepse ipasuot ypehusarva... (1095-1118)

Leejuh-Januuh Onra, ,,bpak u pazon usmel)y npouutoct u OyayhHoctu*, 300prux
pagosa Ilpaenol gpaxyniveiia y Hosom Cagy, 2/2009, 63-88.

Digoix Marie, “Introduction — LGBT Questions and the Family*, in Digoix Marie (ed.),
Same-Sex Families and Legal Recognition in Europe, Springer 2020, 1-9.
Durham W. Cole, Smith Robert, Duncan William, A Comparative Analysis of Laws
Pertaining to Same-Sex Unions, Available at SSRN: https:/ssrn.com/abstract=

2409282 or http://dx.doi.org/10.2139/ssrn.2409282.

Dzaji¢ Ljiljana, Pordevié Aleksandra, Senk Maja, Analiza pravno-politicke situacije
u Republici Srbiji u kontekstu zakonskog regulisanja istopolnih partnerstava,
Labris — organizacija za lezbejska ljudska prava, Beograd 2021.

Gajin Sasa, Model zakona o registrovanim istopolnim zajednicama, Centar za unapre-
denje pravnih studija, Beograd 2013.

Eskridge Jr. William, “Comparative Law and the Same-Sex Marriage Debate: A Step-
by-Step Approach Toward State Recognition”, McGeorge Law Review, 31(3)/2000,
641-672.

Johnson Paul, Homosexuality and the European Court of Human Rights, Routledge,
2013.

Jovanovi¢ Marko, ,,Inostrane registrovane istopolne zajednice zivota pred kolizionim
pravilima srpskog medunarodnog privatnog prava: crno-beli odraz slike duginih
boja?“, Liber amicorum Gaso Knezevi¢, Pravni fakultet Univerziteta u Beogra-
du, Beograd 2016, 167-190.

Hamilton Frances, “Strategies to achieve same-sex marriage and the method of incremen-
talist change”, Journal of Transnational Law and Policy, 25/2015-2016, 121-153.

Janunh Menanuja, 3abpara guckpumunayuje Ha OCHO8Y CeKcyanne opujeniuayuje u
POogHOT ugeHtuuiteitia — iweopuja u ipaxca, Hopu Can 2020.

Knezevi¢ Gaso, Pavi¢ Vladimir, ,,Homoseksualni brakovi u medunarodnom privatnom
pravu Srbije*, u: Knez Rajko, Kralji¢ Suzana, Stojanovi¢ Dusan (ur.), Evropski
sodni prostor, Pravna fakulteta Univerze v Mariboru, Maribor 2005, 79-87.

Koppelman Andrew, “Judging the Case Against Same-Sex Marriage”, University of
1llinois law review, 2/2014, 431-465.

Kovacek-Stani¢ Gordana, Samardzi¢ Sandra, ,,Marriage in Serbian Law and in Com-
parative Perspective”, Zbornik radova Pravnog fakulteta u Novom Sadu, 2/2020,
545-560.

Kosauex-Cranuh ['opnana, [Topoguuro tipaso, iapiunepcko, geyje u ciuapaiiescxo,
[IpaeHu dakynrer y HoBom Cany, Hosu Can 2014.

Kovacek-Stani¢ Gordana, ,,Komparacija razli¢itih evropskih pravnih koncepata o
zajednici lica istog pola®, Evropsko zakonodavstvo, 19-22/2007, 106-120.
Kpcruh Usana, 3a6pana guckpumunayuje y mehynapogrnom u gomahem ipasy, beo-

rpan 2018.

Kumwenda Rosmery, Biti LGBTI u Istocnoj Evropi: Izvestaj za Srbiju, United Nations
Development Programme, Beograd 2017.

Mrsevi¢ Zorica, Ka demokratskom drustvu — istopolne porodice, Institut drustvenih
nauka, Beograd 2009.

Petrasevi¢ Tunjica, Dui¢ Dunja, Buljan Ena, ,,Prava istopolnih zajednica u Europskoj
Uniji s posebnim osvrtom na Republiku Hrvatsku®, Strani pravni zivot, 3/2017,
145-169.

1116



360puuk pagosa [IpaBHor paxynrera y HoBom Cany, 4/2021

Pettinicchio David, “Current Explanations for the Variation in Same-Sex Marriage
Policies in Western Countries”, Comparative Sociology, 11/2012, 526-557.
[onosuh Jlparosey6, MapunkoBuh Tanacuje, Panojesuh Mujonpar (yp.), Komenivap
Konsenyuje sa sawinuiny wygekux ipasa u ocnognux croboga, Cayx0eHu ria-

cHuK, beorpan 2017.

Saez Macarena, “Same-Sex Marriage, Same-Sex Cohabitation, and Same-Sex Fami-
lies Around the World: Why ‘Same’ is so Different?”, American University
Journal of Gender, Social Policy & the Law, 19(1)/2011, 1-54.

Camapuyuh Cannpa, ,,IIpaBa ncrononaux nmapraepa y Espornckoj Yauju u Cpouju y
oOnacTtu OpauHor npasa“, 36oprux pagosa llpasnot paxyniveria y Hosom Cagy,
3/2013, 429-446.

Cumouh [lapko, 3ekaBunia Panomup, /bygcxa ipasa, beorpan 2020.

Shahid Masuma, “The Right to Same-Sex Marriage: Assessing the European Court
of Human Rights” Consensus-Based Analysis in Recent Judgments Concerning
Equal Marriage Rights”, Erasmus Law Review, 3/2017, 184-198.

Scherpe Jens M., “The Legal Recognition of Same-Sex Couples in Europe and the Role
of the European Court of Human Rights”, The Equal Rights Review, 10/2013,
83-96.

Bpsuh Huxona, ,,Herarusno munbewe, Ilevaiu, 14. maj 2021, 6-7.

Waaldijk Kees, “What First, What Later? Patterns in the Legal Recognition of Same-Sex
Partners in European Countries”, in Marie Digoix (ed.), Same-Sex Families and
Legal Recognition in Europe, Springer 2020, 11-44.

Won Shin Jae, “Coming out of the Closet: A Comparative Analysis of Marriage Equ-
ality Between the East and West”, International Law and Politics, 49/2017,
1119-1156.

1117



Japxo 3. Cumosuh, Onra C. Jopuh-IIpnannosuh, Koriuposepse ipasuot ypehusarva... (1095-1118)

Darko Z. Simovi¢
University of Criminal Investigation and Police Studies, Belgrade
darko.simovic@kpu.edu.rs

Olga S. Jovié-Prlainovic¢
University of Pristina in Kosovska Mitrovica
olga.jovic@pr.ac.rs

Controversies in the Legal Regulation of Same-Sex Couples in the
Republic Of Serbia in Light Of International Law and Comparative Law

Abstract: Marriage and familiy are institutions which are continually evolving.
Social reality points to the fact that the traditional concept of marriage does not
have the capacity to recognize the full complexity of interpersonal relationships.
Hence the aspiration for marriage to be equalized with common law marriages,
including long term unions between individuals of the same sex. The European
Court of Human Rights has greatly contributed to the improvement of the legal
position of same-sex partners. To date, the European Court has not equalized
same-sex unions with marriage, however it has foreseen that same-sex couples
have to be legally recognized so that their relationship would be protected. Mem-
ber states are not obliged to recognize same-sex marriages, however they have
an obligation to institutionalize same-sex unions, for the purpose of protecting
the rights and interests of those individuals who are part of them.

The intent is to legally regulate personal and the property rights of same-sex
couples, in accordance with the obligations of the Republic of Serbia which ema-
nate from the application of the European Convention on Human Rights. However,
the overall impression is that the Draft Law on Same-Sex Unions does not contain
consistent and well thought out solutions. Analyzed from the aspect of family law,
there are significant criticisms with respect to the currently proposed draft law,
particularly with regards to the exercising of parental rights. Although the Draft
Law does not foresee the possibility of adopting children, the question is raised
as to the basis on which a partner of the child’s parent obtains authorities vested by
way of parental rights. A belief remains that due to the far-reaching consequences,
the process of legally regulating same-sex unions must evolve with great care,
especially as this remains an extremely controversial topic in Serbian society.
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XOJIMCTUYKO YUEBE U XOJIMCTUYKA
TEOPUJA TTPABA’

Carceitiax: Xonuciuuyxa yuersa nocitoje og iamidueexa, anu 6e3 XOmuctuudKux
upasnux weopuja. Xonucmuyuka ugeja je Heyiuopegueo culapuja og 80t MOgepHol
Uopekaa u gUCYUUIUHApHe uHepupemayuje, jep cy /bygu ceetd 0gy6ex CmMaiipa-
JIU YeTUHOM KOJy CY ca Marbe ulu uule yciexa oojaunasanu.

3a caspemenu pazeoj uieopuje ipasa KapakepUciuyHo je iojauano uxiiepe-
cosarve UPasHux Quno3ogha u HayuyHuKa 3a Xonucuudxo yyere. To nuje cayuajno,
Jjep Kog ceux HayyHuka camo y Hauslieq pasiuduiium gucYuiiuHama cee eumue
iipeosnagasa yseperbe 0 UoCojarsy clodcene Mpelce upojicetiociiu u mehysa-
sucHoctuu uzmehy najpasiunutuujux iojasa. To eadicu u 3a upaswny uiozogdujy
u Hayky. 3axeamyjyhiu HoUM HaAYUHUM OWKpuhiuma cee guuie jaua yseperwe o
Hociojary CcrodiceHe Mpedice Upodcettlociuy u mehyzasucrnociiu usmely ceeiua,
gpywiusa, gpacase u upasa.

Vipkoc peuenom, cea xonuciuuuxku nagaxuyuia ipaena yuer»a cagpaice jegan
CYWITHUHCKY Hegoctuaiiak: yiusphusarve tociiojehiux u motyhux xonuciuuuxux
6e3za uzmely ipupoge, gpyuwitea gpaicase u upasd, CYWIMUHCKU je CIUaiuiko u
ogHOCU Cce camo Ha ciusapHe gporcase u iipasa. Te eeze ce axiuueupajy ek xaga
ce caciuage UpagHu Mogeau Koju ce uCuuiiyjy pauynapckom cumynayujom. Taga

* OBaj 4wiaHaK NPeICTaB/ba HAa HEKH HAYMH KPATAK CaXKETAK JIea MOT HCTPAKHMBAKA BE3A
n3Melhy XONMCTHYKKX yuetha M XOJIMCTHYKHX [IPAaBHUX yuera. [ JTaBHU pe3ysITaTH UCTPaXKUBaba
Beher o0MMa CaonmITeHu cy y ciefehnM MojuM pajoBuMa: ,, XOIUCTHYKA IIapajnrya npasa‘, y:
Iy iipasa. Xonuciuuuka napaguima ceetia u dpasa y ceeiiny weopuje xaoca u upaghe mweopuje,
Beorpaza 2000, 189-270; ,,Xonu3am u caBpemeHa Hayka“, Oiruwiue, 6p. 2, [ox. 3, lomu Muna-
Hosar 2002, 16-27; ,,Xonuzam u npaBo”, Apxue 3a iipagne u gpywiusene nayxe, op. 3-4, beorpan
2004, 55-79; ,,XonucTU4KK OKBUpHU HayKe", y: [paicasa, ipaso, ipasga, ipasnuyu, beorpan 2009,
11-51; ,,Xonm3am u Teopuja Apkase u npasa‘, y: Teopuja gpowcase u ilpasa, beorpan 2010, 564-575;
,,JOIII je;THOM y CyCpeT XONHCTUYKOM MPaBHOM yuewy npodecopa [uropuja ['epmmha‘, mpearo-
Bop kmu3u: [ uropuje 'epmnh, Enyuxnoiieguja tipasa, beorpan 2011, 11-23; xao u Ha n360pHOM
JIOKTOPCKOM KYpPCY MO Ha3uBOM Xouzam u iipaso xoju je Bohen ox 2010 go 2019. ropune Ha
[IpaBHOM ¢akynrery y beorpany.
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Xoauzam odxcuebasa y supuiyeanom ceeuly. To 3nauu ga ce yiiopego ca cil8apHum
ceeuiom 1o Upsu Uyl yCuocuias ba Ho8U, AIUepHaAUGHY Uyt UIU UPUCULY U BUD-
ilyennom ceeiy Kao 0oauKy moiyhel bygckol UCUpaxicusarba il Hociuojared.
Cse wieopuje, gakie u teopuje upasa, go caga cy ce baguie ClueapHuM cee-
wwiom. Mooicga je epeme ga tiouHy ga ce bage UCUPARCUBAREM HOBOT BUILDYENIHOT
ceeltia U FelogUM OgHOCOM CA CIUBAPHUM ceeiiom. [leo 0ba tua ceettia cuiypHo jecy
gporcasa u ipaso, Kojuma ce Hapoduilo 6aeu Xoructuu4Ka ieopuja upasa.

Kayune peuu: Xonuzam. — Xonuciuuuxe tieopuje ipasa. — J{porcasa. — Ipaso.

3a caBpeMeHU pa3BOj TEOPHje JpKaBe 1 IpaBa KapaKTEPUCTHIHO je MojadyaHo
WHTEpecoBame Gpuiozoda U HayIHHKA 32 XOIHCTUYKO YUYCHEe KOjJUM Ce H3HOBa
TyMadH CBET Kao TojaBa ((peHoMeH) 1 ’eroBe n3BeieHe Tojase (enndpeHomeHn). To
HUje CIIy4ajHO, jep KO HAyYHHKA CaMO Y Hau3riie[ pa3iIudYuTUM JTUCIUTITHHAMA
CBE BHUIIIC IIPEOBIIA/IaBa YBEPEHH-E O MOCTOjArby CIOKEHE MPEKE IIPOXKETOCTH U Me-
hyzaBucHocTu u3Melly Hajpa3IMUUTHjUX I0jaBa. 3axBajbyjyhyl HOBUM HayYHUM
oTkpuhuma y obiactTuma (hu3HKe, TeHEeTHKE, OMOIoTHje, HHPOPMATHIKUX TeX-
HOJIOTHja UT/I., CBE BUIIIE jada YBEPEHE O MOCTOjarby CIOKEHE MPEKE MPOKETOCTH
u Meljy3aBucHocTH n3Mel)y Hajpa3TMYUTHjUX T0jaBa KOje Ce CBE CTamajy y CBeT
kao ,,BpxyHcko Jenno™ (,,JactBo®). To motrBphyje u nmpumep Juprena Xadepmaca
(Jiirgen Habermas), XOju je Kao CaCBUM 3pe0 MHUCIIUJIAIl CBE OTBOPEHHU]E UCTIOJha-
Ba0 CyMHbY IIpeMa yJio3U Hayke U (puio30duje y MOIESPHOM JI00Y, OCCOHO HeHE
MapKCHCTHYKE U MMOCTMAPKCUCTHYKE BapHjaHTe. JeMHO MITO IIPeocTaje, cMaTpao
je, TO je MPEeIHOCT KOjy Hayu U puiio30(puju mpyska jeaaH XOIUCTHIKHA TPUCTYIT
KOju oMoryhaBa cariieiaBame CTBapH (a THME U Tpo0sIeMa) y (b HXOBOM TOTaJIUTe-
Ty (YKYITHOCTH, LIEJIOBUTOCTH), MAKO TaKaB MPHUCTYTI jOIII HUje JOBEO A0 HACTAaHKa
jeIHe BeIHMKEe YHHBEP3aJIHE XOIUCTHUKE TEOPH]e.

Mo 1a Ty JbycKy NOTpeOy J1a ce AOIpe 10 CYIITHHE U cariiesia LelnuHa ycrie-
1rHO caomnTasa cienehum peunma Bunujam Uiensun (William Glanvill), Benu-
ku eHryiecku Teojor u3 XVII Beka, unjy Mucao y 3ariaBiby CBOj¢ IPHUIIOBETKE
Jluieja naBomu Enrap Aunan Io: ,,W Ty nexu Boska xoja He ymupe. Ko 3Ha TajHe
BOJbE U IbeHe cHare? Jep bor Huje HUIITa APYTO /10 BEJIMKA BOJbA KOja MPOKUMA
CBE CTBapH I10 MPUPOAH CBOje Hamepe. YoBek ce He mpenymTa anhennma HUTH
CMPTH TOTITYHO, CEM KO3 clIab0CTH CBOje Hejake Bosbe. !

1. TIOJAM U 3HAYEBA XOJIN3MA

XOJNHUCTHYKO CXBATamke MOCTOjU O] TAMTHUBEKA, aJTi 0€3 XOTUCTUIKUX TTpaB-
HuX Teopuja. To 3HaYM Ja je XOIUCTUUKA HJigja HEYIIOPEIUBO CTapHuja Of CBOT

' Bun. E. A. Tlo, Apabecke u ipotiecke, beorpan 1984.
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HOMHHAJTHO MOAEPHOT TIOpeKJya ¥ AUCIUILIHHAPHE HHTEpIpeTalnuje. Y cTBapH,
OHa je cTapa KOJUKO U JBYJCKa MUCAO0, jep Cy JbYAH CBET OJlyBEK CMATPald IeTH-
HOM KOjy Cy ca Mam€ WJIH BUIIIE ycriexa o0jarmaBain. Takas je cllydaj ca yuemheM
Taneca uz Munera (Thales: soga), Xepaknuta u3 Edeca (Herakleitos: noioc),
Torgpuna Bunxenwma Jlajonuna (Gottfried Wilhelm Leibniz: monaga), nnu bapyxa
ne Crimaoze (Baruch Benedictus de Spinoza: iipupoga).

CwMmarpa ce aa je MOIepHH X0JIn3aM (M3BOPHO ,,IIeTTNHA", ,,0M0JIOTH]a TIETHHE )
MTPBOOUTHO MIPE/ICTaBIhAO TIpaBal] y OMOJIOTHjH 3aCHOBAaH Ha HAYely Ja ,,CBaKO OHO-
JIOIIKO UCTPakKWBake Tpeda Jja MMa y BUAY OPraHCKO jeZIMHCTBO JKUBOT Ouha, Koje
Kao 'IeNnHa’ TPEICTaBIba BUILIC HETO BerOBH JICJIOBU (OpraHu, TKHBA U CJIMYHO).>
VYrpaBo ‘nenuHa’ Bpiuu (YHKIH]Y yeMepaBama OHUX (PU3NIKO-XEMHJCKUX MTPOIIe-
ca Ha KojuMa ce 3aCHHBajy )KUBOTHE IojaBe’’. TAKBIM CBOJUM CTaBOM ITPE/ICTABHU-
I XOJTM3Ma HaCTOjaJIH Cy Jia ce OIBOje Of T3B. ,,BUTanu3Ma‘’° Aupu-Jlync beprcona
(Henri-Louis Bergson) jep HACY IpU3HABAJIH TIOCTOjakhe MTOCEOHUX ,,)KHBOTHUX
Tj. ,,BATAIHUX ' CHJIa. Y UCTO BPEME, OHHU Cy C€ CYNIPOTCTABIbAIH ,,MEXaHULI3MY ",
jep cy cmarpaiu aa ,,AeTEpPMUHICTHYKO TyMadyemhe QU3MUKUX HayKa HEe IPHCTaje
OUOJIOIIKOM HCTPaKUBARY >

JlaHac ce XOMMCTUYKUM Ha3WBa CBAKO HACTOjambE Jla CE HAYYHO UCTPaKUBa-
e YCMEpH Ha ,,IICTUHY, OMJI0 Ja je ped O ,,CTPYKTYPaTH3My*, ,,TeIITalITH3MY ",
,,[ICHXOJIOTHjH JINKA"™ WIIN ,,TOCTMO/IepHI3MY . Kasa To HacTojame nMa Iujb Ja
OJITOBOPH Ha MUTAKE IITA j€ XOIM3aM KOpHIThemeM aHaJIOTHje U MOBJIaYeHeM
napasienia u3mel)y npeypambeHe HayyHe napagurMe Koja oinyaBa HoBOHAcCTajyhy
CJIMKY CBETA U CJIMKE CBETA KOja MPOUCTUYEC U3 Opel)eHrX MUCTHYKKX TPaJulldja,
panu ce o oninonowkom xonuzmy. Kama TakBo Hactojame MMa IHJb J1a CIIHKY CBe-
Ta CaunHMU Toyia3ehu oJ] CBEOBE3aHOCTH Kao aTpuOyTa XOIUCTHYKOT TIoTJena u
JTUHAMHYHOCTH Kao CTama CBeTa, PaH ce 0 ipoyecyarrom xoausmy. Kana ce, max,
TaKBO TPOIECYaTHO CXBaTamhe OJHOCH M Ha UJIEjy O CBEIPOKUMAKY CBETA WUITU
OapeM Ha U/iejy O lerOBOM Mel)ympoXKiMary Ha MAaKpOIJIaHy ¥ MUKPOILIAHY, PaH
C€ 0 OPIAHCKOM XOMUIM).

[IpBu KapaKTepUCTUYAH MOKYIIA] JIa CE CBET XOJIUCTUYKHU 00jaCHU IpeicTa-
BJba ipeoduttny (IPEBHN) X0auU3aM, CAUyBaH y HajCTAPUjUM MpeaambuMa U yde-
BUMa, y KOjUMa ce TIpaBo | JprkaBa U3BOJIE U3 cBeTa U ofpel)yjy Kao oprancka
uenwnHa. W 30uspa, aHamM3a YOBEKOBOT MPBOOUTHOT J0KUBJbaBakha CTBAPHOCTH
NoKasyje JABe Hau3rie] ,,HeCBOAJBHUBE " JbyJCKe 0COOMHE MU CKJIIOHOCTH: Ka JI0-
JKUBJbaBakby YOBEKa Ka0 MOTITyHE IMYHOCTH U Ka JI0)KUBJbABAIY CTBAPHOCTH Kao
tenuHe. Taj YOBEKOB ,,[1PaioKHBIbaj ", TO IPBOOUTHO J0KHBJbABAE, IIPETEIKHO
Ce UCIoJhaBa y 00JMKY HEKe TToceOHe aKIlHje NI aKTUBHOCTH Koja ce oceha cBomM

2 Qunosopujcku pjeunux, 3arped 1965 (1984), 130.
3 Ibidem.
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IEJIMHOM YOBEKOBE JINYHOCTH. Ha mpruMep, HayuyHO UCTPaKHBabe IPBEHCTBEHO
MPE/ICTABIbA JICNIO MHTEICKTA, HAKO CE JIOKUBIhABA IIEIMHOM JIMYHOCTHU. TO JI0KH-
BJbABAIHE j€ MPOCTPAHU]E O] HAYUHOT TyMauerha JOOUJCHUX pe3ysTaTa, IITo 10-
TBpDyjy 1 oaroapajyha aHTpOmosIoOmKa HCTPaKMBakha HajCTapUjUX UITH HajIIpH-
MUTHUBHUJUX JBYICKUX 3ajeTHUIIA Y KOjUMa MCUXOJIOMIKO OCMaTpame MmoKasyje
Ja je ,,IPAMUTHBHU“ 4OBEK ce0e W CTBAPHOCT CMATPa0 HEPA3ABOJHOM IIEITHHOM.
3a TakBOT MMPUMHUTHBHOT YOBEKAa CBET, YKJBYUYjyhu M Hera camor Kao Je0 Tor
CBETa, MPE/CTaBIba CKYIl y33ajaMHHX YTHIAja, jeJIHY HEPA3/IBOjUBY LIEIHHY Y KO-
joj ,,HEMa myKoTHHA™.*

To je ctyuaj u ca caspemenum X0nU3MOM, KOjU IPOKUMA Pa3NHINTA Uea-
JUCTUYKA U PEATUCTHYKA, a IPE CBETa OMOJIOIIKA, OPraHCKa U COIIMOJIONIKA yUeHa
0 JIprKaBu U 1paBy. Jlo TOr mpokMMakba je J0NLIo 3axBasbyjyhu (huno3zoduju koja
j€ UCTaKja caMo jeIHY OJTUKY YOBEKOBOT ayxa. To je yIUHeHO OHOT TPEHYTKa
Kaja je ,,[leJTMHa™ TIOHOBO o0eekeHa Kao moceOHa kareropuja. Yosek, mpaxie,
CIIPOBOJIU Y JIEJIO XOJIMCTUYKO Haveno Ouio Ja ce oopaha yHUBEp3ymy, OHIIO
Jp>KaBU U paBy, Omio camom ceOu. ToM Hayeny cBe ce MOoKopaBa, YKJbyuyjyhu
W eJIEMEHTE CTBAPHOCTH U €JIEMEHTE JbYACKE CBECTH O CTBAPHOCTH, Kao IITO je
Cily4aj ca yMeTHOIINY, MOPAJIOM UJIH PEIUTHjOM.

W cam spyIcKH TyX TIpeacTaBiba MEUHY, HaKO OH IpeMa CBOjUM (yHKITHjama
TO/IjeTHAKO TIPHITaa NCKYCTBEHO] ¥ TPAHCIIEHACHTHO] cTBapHOCTH. Dmito3oduja
TyMauH JIOroC Kao OJJIMKY YOBEKa M ariCOJIyTHOT, PEIUruja AyIry Kao 0eCMpPTHO
Boxxje nemno, 10K YMETHOCT y €CTETCKOM BUIM OAJIUKY ariCOIYTHOT CBETa, U TO
He camo mpupose.’ Jbyacku nyx je omyBek ocehao ja parmoHanHa o0jammermha
Ha HEKW HaYMH U3MUYY IOTITYHOM CXBAaTamy CBETA WJIH HETOBHX I0jaBa. YIpa-
BO TO XOJIM3aM IPEJCTaBJba KA0 UCTHHCKH KOHICTIIIU]CKH OKBHUP MU OapeM Kao
TUTOZIOHOCHY TIOJTIOTY 32 HAYYHO UCTPaXKMBAILE TIETMHE, KA0 U 32 KOpUIIINeHhe aHa-
JIorHja u mapasesa u3mel)y HeKux cTapux U HOBUX HAYYHUX OTKpuha Wi MHca-
oHHX ciuka cBeta.’ OH ce, 1aKJje, OJHOCH Ha ,,IIEINHY Ipoleca i CTPYKType®,
Tj. Ha EMUCTEMOJIOIIKE [TOJMOBE KOjH Tpeda Jia Mpo/1y0e HAIlle HAYUYHO CXBaTamhe
CBEMPOKETOCTH CBETA U JIa OTKPHjy OJHCKY Be3y n3Mel)y MHKpOCBeTa U Makpo-
cBeta. Taj HOBH MPUCTYTI, Ta TOAJIOTA XOJIU3MY M XOJIUCTHUYKA MPETIOCTABKA,
OTpPaHHYCH je CaMO THME IITO CAMH IMOCMATPaMO U UCTPAXKY]EMO CBET HIIU Fhe-
rose enudeHomene, mro, Takopehu, mocmarapamo came cebe.’

4 P. Byuuh, ,,0 nojmy uenune, Bolocrosme, cB. I, rox. IT (XVII), Beorpan 1958, 62.

5 G. Simmel, Ziir Philosophie der Kunst, Postdam 1922, 46. Has. npema: P. Byuuth, ,,O mojmy
uenunHe™, 65.

6 ®. Karnpa, Tao ¢usuxe. Hctupasxcusarse ilapanena usmehy caspemene uszuxe u uctuoursay-
kol muctuuyusma, beorpan 1989, 149.

711. bapoy, ®. Tumep, ,,AHTPOIOJOMIKHA KOCMOJIOWKY NpuHIUI®, Kyauype Hcinoka, 6p.
27, rox. VIII, Beorpan, janyap-mapt 1991, 4-5.
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2. XOJIMCTUYKE TEOPUIJE IPXKABE U ITPABA

Kana ce rog nohe 10 Heke KOpUCHE TEOpHUje UIIH MOJIETIa, MOKE CE 3aITUTaTH:
3aITo je Ta Teopuja ycrenrna? Ha To nurame, Koje Baxku 3a cBe Teopuje, Kapn
[omep (Karl Popper) 6u onroBopuo: 3aTo IITO je TaKBa TEOpHja U3IpKalia Haj-
CTpO’Ka HCIIUTUBAKA U [T0Ka3aja ce Hay4YHO KOPUCHOM. AJIH, U TaKBa TEOpHja je
caMo armpoKCHMAaTHBHO HCTUHUTA, KA0 IITO je YOCTAJIOM CIIy4aj ca CBUM TEOpH-
jama. AKo cy cTapa Ipeama U yuermha TeKHUIIA 3a allCOTy THOM HCTHHOM, CaBpe-
MEHa HayKa TeXH 3a IpeaBuasbuBoLIhy cBojux pesyarara. U 30uspa, nsriena na
j€ caBpeMEeHH XOJIu3aM, YHjU CE 3HaYajHU MUCAOHHU CKJIONIOBU Ha CACBUM jacaH U
yoOsmueH HaunH cycpehy y mpaBHOj HayIi, yIIpaBo OHA KOHIIETIIIH]CKa MMO/JIoTra
Y OKBUD, OHaj HICTOBPEMEHO U CTapH M HOBH IYT 3a BaJbaHO caryieiaBame u ooja-
HIBEHHC TIPaBa, My T KOjH je OJlyBEK 3a0KyIJbao MAIlITy HaAyYHUKA U ITpaBHUKa. Ha
Taj HAYMH, CTBOPEH j€ YUTaB XOJMCTUYKH CBEeT IpaBa. OH HHje 3aMUIIJbaH Kao
HEIITOo Hen3anudepeHurpaHo, Beh Kao jacHo yoOIrueHa MpeacTaBa Wik CIIMKa LeNd-
He. Taj XOJMCTUYKY CBET MpaBa TyMayeH je U 00jalmhaBaH Ha Pa3InyuTe HAauuHe.

Wsrnena na je mpsu Umanyen Kant (Immanuel Kant) nao MonepHO TyMademne
Hayesa LeJIMHE Y CBOM HICaTUCTHUKOM yuemy. [Ipema KanTy, nenuna auje oonu-
HO jenuHCTBO. llenuHa ,,yKibyuyje jeIuHCTBO, aiiu 00paTHo He™, Llenuna je cucrem,
OHO IITO je ,,cpel)eHnx aesnoBa, ainu He 3romuaano™.? CucTeM je yBeK HEIITO BUIIE
o7 30mpa. JenuHCTBO 30Mpa HUje LenHa cucTeMa. Mnak, curypHo je 11a je nover-
koM XIX Beka Hemauku ¢unozod Opunpux Lenunr (Friedrich Wilhelm Joseph
Scheling) mpBu y MoepHOM 100y pa3BHO MHCAO JIa CBET MPEICTaBIha jeIHY OpraH-
CKY LETIMHY Y KOjOj Cy CBH JIeJI0BH Mel)yCOOHO NIOBE3aHU M 3aBUCHHU jellaH O ApY-
ror. Ty cBOjy opraicky XOJIHCTHUKY 3aMHCa0 je MPUMEHHUO y Haynu. [IpeMa memy,
TIO/ITIOTY OPTaHCKOM jeIMHCTBY CBETA MTPECTaBIba jJeMHCTBO 00jJeKTHBHOT pa3yMa,
KOJU cauibaBa CyIITHHY cBeTa. bynyhu na je cBeT pa3yMoM 3acHOBaHO OPraHCKO
JENMHCTBO, U HAyKa O BheMy Mopa Jia OyJie jenuHCcTBeHa. Mako je Hayka pa3oujeHa
y TIOjeZTMHE JIENI0BE, CBU TH TOjeTMHU ACJIOBH MOPajy 1a Oyay MelycoOHO oBe3aH!
Y JIOBEICHU Y CKJIaJ KaKo OM MPYKHUJIH jeJUHCTBEHY CIUKY cBeTa. To BaXH U 3a
MpaBHY HAyKy, Y K0joj Ou jenHa roceOHa TUCIMILINHA, Tj. jeIHA ,,HaAyKa HaJl Hay-
Kama'’, TpedaJio 1a py K OCHOB M OAPEIN MECTO CBHM TIOjEANHNUM ITPABHUM JHCIIH-
IUTMHAMa Koje ce 0aBe HEKUM JeJIOBHMa HJIM CTpaHaMa MpaBa. 3a yCIoCTaBIbakbe
jenHe takse ,,puio30(cko-HaydHe a 'y cTBapH jelHe ,,OMHUOYC™ TUCIHUILIINHE
Koja Om Omuta criocoOHa J1a Ha CHCTEMAaTCKH HA4HMH YCIENTHO M3JI0KH 00e BpCTe
3Hawa 3anaranu cy ce [lon PyGje (Paul Roubier), Jlync Pexacenc Cuuec (Luis
Recasens Siches), Mumen Buiej (Michel Villey) win Toma J)Kusanosuh.’

8 H. Dreisch, Kant und das Ganze, Kantstudien, Bd. 29, 366. Hag. npema: P. Byuuh, 62.
9 P. Roubier, Théorie générale du droit histoire desdoctrines juridiques et philosophies des
valeurs sociales, Paris 1946, 18-20; M. Buuej, ,Dyukuuja u metox puiosoduje npasa, y: O du-
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Ty lleanHroBy MHCao 0 jeqMHCTBY CBETa IIPEY3€0 je M HACTaBHO Ja pa3BH-
ja I'eopr Bunxenm @punpux Xeren (Georg Wilhelm Fridrich Hegel) y cB0joj
¢bunozoduju, kopuctehn HACATUCTUIKY TUjAJICKTHIKHA METOJI M CXBAaTakhe CBETa
Kao Ipolieca MOCTYIHOT OCTBapema 00jeKTUBHE ueje. M cBeTcka uctopuja npe-
CTaBJba MPOIEC Y KOME CE OCTBapyje 00jeKTHBHA UJIeja MpaBa, JlaTa HE3aBUCHO
0]] PeaJTHOCTH, YakK Mpe e, Kao yucTa uaeja. To Baku u 3a JpxkKaBy, jep Npuposa,
MaTepHjaJiHU CBET, Kao U JbYACKO APYIITBO M HErOBa UCTOPH]ja, MPEACTABIbA]Y
caMmo jeaH o7 MOMEHATa y Pa3BUTKY WJIH IPOLECYalIn3aluji Te 00jeKTUBHE Hle-
je, Tor 00jeKTHBHOT yXa, U TO Kao Jeja CBEOIIITEr IpoLeca pa3BUTKa Ueje.
JprxaBa je HajBUIIIM U HAJTIOTITYHHUjU OOJIMK y KOME HJIgja TIOCTaje CBECHa cama
cebe, 00JIUK Y KOME Ce HajIIOTITYHHUje U3pa)xkaBa cio0o1a Y0BeKoBoOr 1yxa.'?

XerejoBUM ITyTeM Cy HacTaBUIHU T3B. HoBoxerenujanmu (Kapn Emre /Karl
Emgel, Jozed Konep Joseph Kohler/, Jozed bunnep /Joseph Binder/, Kapn ledire
/Karl Schdffle/, Koupan 3axapujac Jlopenn /Konrad Zacharias Lorenc/, beneneto
Kpoue /Benedetto Croce/, Boaun Benrune /Giovanni Gentile/ u npyru).!! Ipema
WBUMa, TIPaBO U JpyKaBa OCTBAPY]jy UJEjy KOja je laTa Y PEaiHOCTH, Y aliCOJy THOM
WK 00jeKTUBHOM JIyXY, JaKJie, ¥ IIPe aKTyellHe Ap)KaBe U MO3UTHBHOT MpaBa Kao
JIeJIoBa T€ CTBapHOCTH. Ta mjeja ce y CTBApHOCTH MOCTYITHO OCTBApYyje CBOJUM
IUjalleKTHYKUM Pa3BOjeM KOjH j€ y UCTO BpeMe OTKPUBA Y TOj CTBAPHOCTH.

Kapakrepuctuuan je nokyaj Hemaukor ¢uinoszoda Xanca Jpuwma (Hans
Adolf Eduard Driesch) na nojam uenuse u3Beie U3 rojma ,,lpajaoxkusibaja‘’. [Ipe-
Ma Jlputry, jennHO je y mpagokuBIbajy ,,1aTo mTa je 1eno’. Ox mpaioxuBibaja,
cMmaTpa OH, MOpajy J1a mojiiaze u Guiro3oduja v HayKa, YHje MOCTOjahe HE MOXKE
Ja ce 3amuciu 0e3 mwera. M He camo 1ITO je IeNnHa AaTa U3 IpaiokuBibaja, Beh
OHa TIPEICTaBIbA ,,[IPAOTHOC , KATETOPH]Y, ,,HECBOAJFHBO, NE(UHUIIU]H HETTPUCTY-
[aYHO, IPUCTYNAYHO CAMO HETIOCPEIHOM Olakarmy cMucia“,!?

Moske ce cMaTpaTH Jia je XOJIMCTHYKA Hieja Ha moce0aH HauuH MPUCYTHA Y
Y€y HCTOPHjCKE MTPaBHE IIKOJIE, M TO y ISy Y KOME Ce yKa3yje Ha YCIOBJbEHOCT
npaBa KOHKpEeTHOM cTBapHoIhy. Ta cTBApHOCT je cXBaTaHa Kao YKYIHOCT CBOj-
cTaBa Koja 00yxBaTa M Ha CHHTCTUYKU HAUMH U3pakaBa XMIIOTETUYKY cxBaheH
,»AyX Hapona“. HajzsHauajHuju npeactaBHUK mkone je ouo @punpux Kapn don
Casumwt (Fridrich Karl von Savigny).!3

no3oguju iipasa, 360pauk pagosa, CAHY, Beorpan 1978, 351-357; T. Zivanovié, Cucitiem cunilie-
wwuuke gunozouje tipasa, 111, beorpax 1959, 515-517. Bun. I. Bykagunosuh, /1. Mutposuh, Vsog
v eopujy u gunozoujy pasa, beorpan 2020, 21 n naspe.

10 Bupn. I. B. ®. Xeren, [Ipasnu u ionuiiuuku ciiucu, Beorpaa 1981.

U Bun. C. Emge, Uber das Grund dogmades rechtsphilosophischen Relativismus, 1926; B.
Croce, Filosofia della pratica-economica, 1932; J. Binder, Einfiihrung in Hegel'’s Rechtsphilosophie,
1931.

12 H. Driesch, Das Ganze und die Summe, Leipzig 1921, 4.

13 T. Bykaauuosuh, JI. Mutposuh, 280-281.
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Y XIX BeKy cTBOpeHE Cy MHOTOOPOjHE OMOJIONIKE TEOPHje O APIKABU U TIpa-
By (Kapna Kpuctujana ®punpuxa Kpaysea /Karl Christian Friedrich Krausel,
Xepbepta Cniencepa /Herbert Spencer/, Ota ['mpkea /Oto Gierke/, Kapna Ille-
¢na u Joxana Kacnapa bnynunuja /Johann Caspar Bluntschli/).'* Jlo Tor mpeo-
KpeTa je MOmuIo 3axBajbyjyhn ocaMocTassuBamy OMOJIOTHjEe U CTUIIAY MecTa
CaMOCTaJIHE OCHOBHE HayKe, IITO je I0BEJIO JI0 APYTaunjuX CXBaTarmba U yuermha O
[IEJTUHA y OMOJIOTHjU B y IPYyTHM Haykama. [Ipema HajyMepeHujuM BaprjaHTama
OpPraHCKUX TE€OpHja, IOMEHYTa CIMYHOCT je BpJio Onara, jep ce mojam ,,0opraHu-
3aM‘ KOPUCTH caMO Kao HeommxoaHa MeTadopa 3a Jo4apaBame IMOBE3aHOCTH Koja
TBOpU Lenuny. [lpema HajaocinegHUjUM MpUCTaINLaMa OPTAaHCKUX TEOpHja, Ta
CITMYIHOCT j€ TTOTIYHa, Tj. cMaTpa ce Ja je Ap>KaBHO-TTPaBHU IMOPEIAK Y jOIIT BUIIIEM
CTEMeHy OpraHu3aM Hero IITO je TO oOuvaH npuponHu opranuzam. Lltasuiue,
OHM y aHajorujama nu3mely opranmsma, IpyImTea u Ip>KaBHO-TIPABHOT MTOPETKA
U]y TOJIUKO JAJICKO Ja YakK YTBphyjy KOjU OpraHu WM ACJOBU Y JPYLITBY HIH
JIP’KaBHO-TIPABHOM TTOPETKY OATOBapajy oapeheHnM opraHuMa Wi AETOBUMA y
NPUPOAHUM OpPraHu3MHUMa. 300T TOra ce 0Ba BapHjaHTa OPraHCKUX TEOpHja Ha3UBa
,,OPTaHUIINCTHIKOM ‘. TakaB, y OCHOBH peIyKTHBaH, ONOJIOIIKY XOJIH3aM, H3JI0KEH
y OOJUKY Pa3IMYUTUX OPTaHCKUX HJIA OPraHUIUCTUYKHUX TEOpHUja O JAPKABU U
TIpaBy, IOYMBA HA OCHOBHO] U/ICjH Ja Pa3BUTAK Hajpa3 TMINTH]IX ApKaBa v IIpaBa
MpeacTaBiba caMoO KPYKHO MOHABJbake UCTHX T10jaBa, Koje cy ce Beh goronuie
y paHHjUM IpYyIITBUMA. Mel)yThM, OHO 1o 4YeMy ce TakaB APKaBHO-TTPaBHH OpTa-
HHU3aM pa3lHKyje ol OOMYHHUX OpraHru3ama jecTe TO ILITO Ce OH HE CacTOju U3 He-
CaMOCTAJTHUX JIEIIOBa OOWYHOT OpraHn3Ma, Beh n3 penaTHBHO CaMOCTAITHUX HHTH-
BUJya. AJIU, U Ta CAMOCTAJTHOCT j€ caMO MPUBUAHA, Tj. pEIaTHBHA, jep, Kao IITO
henwmje jemHOT OOMYHOT OpraHWU3Ma HE MOTY JIa OTICTaHy jeaHa 0e3 ApyTe, TaKo HU
WHAMBHIYE Y JbYICKOM JPYIITBY HE MOTY Jia ONICTaHy 0e3 Be3e ca ApyTruM HH]IU-
BHJIyaMa y OOJUKY TOT ,,IPKaBHO-TIPABHOT OpraHu3Ma’,

HajBaxuuju nmpeacTaBHUK yMepeHe OHOJIOIIKE TEOpHje je HeMayKu MPaBHUK
Orto I'mpke, kKoju je XTeo 1a JoKake KaKo ce paan He caMo O IIPaBHOj KOHCTPYK-
L{jH HETO M O CTBAPHOM JIPYLITBEHOM JEAMHCTBY KOj€ PacIojake CONCTBEHOM
nuaHomhy. J[p>kaBa ce cacToju o1 Jby I KOjH CY IIPAaBOM M HHTEPECHMA CjeIUIbe-
HU Y U3BPLICHY U3BECHOT 1I1Jba, U TAKO OCTBAPYjy jEIHO jEINHCTBO KOj€ 0CTaje
HEM3MEmEHO MaKo Ce JbY/IM Kao TI0jeINHITN Merhajy. To 3Haun /1a ce ApkaBa He T10-
JQyJapa ca nojequHIeM, HUTH ca 30upoM nojeanHana. CKyn nojeguHana opratu-
30BaHUX y JpKaBy yBEK je HEeIlITO APYTO U BUIIIE O CKYyTIa ITojeAnHAaIa cCaMuX. Y
TOME C€ CACTOjH IPKaBHA TUIHOCT K0 JPYIITBEHA PEATHOCT H OJUYCHE LeTnHe.

Haxo oprancke Teopuje mpencTaBibajy Tpy0o MojeTHOCTaBbUBAEC TTpaBa U
JpJKaBe, y lbUMa je Ta4HO 3aMa)KeHO U3BECHO PEeaiHO jeAMHCTBO AP)KaBe U paBa

4 Bua. H. Spencer, Justice, 1891; K. Schiffle, Die Grundlagen der Wissenschaft, 1889.
150. Gierke, Deutsches Privatrecht, Berlin 1895.
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OJIMYEHO Y TIOCTOjamby P KaBHO-TIPABHOT TIOPETKA, KOje je He caMo TIPaBHO HETO
U ApYyIITBEHO. MelyTuM, off T€ XOJTUCTHYKE TBP/IHE MHOTO j€ BaXKHH]a TBPAHHA
Jla Yy pa3Bojy AP KaBHO-TIPABHOT IMMOPETKA Bajke U3BECHE 3aKOHUTOCTH KOj€ UMajy
00jeKTHUBaH, HY)KaH KapaKTep, CIMYHO 3aKOHUTOCTUMA Y OMOJIONIKOM cBeTy. Ta-
KBHM JIMHAMUYKHM CXBaTamheM pa3Boja AprKaBe U MpaBa, Kao Mporieca KOji MOXKe
HAYYHO J1a ce 00jaCHU TUM 3aKOHUTOCTHUMA, OPraHCKE TEOPH]je CY YAapHIie TEMEJb
KAaCHUJUM COILMOJIONIKUM HCITUTHBAbUMA JIp)KaBe U MpaBa.

Melhy pa3nu4uTUM BapujaHTama COIMOJIOIIKUAX TEOpHUja MOCeOHO MECTO
TIpUTIaa COMUIAPUCTHIKOM yuerwy Jleona Jlurnja (Leon Duguif) anjy mpy mo-
nory Takohe npezacrassba xonusaMm. [Ipema Jlurujy, Jbyacko ApymITBO Mopa aa
BPIIIU U3BECHE 3ajeIHNYKE MOCIIOBE HA jeIMHCTBEH HAYMH. Bpieme THX mocioa
MPEJCTaBJba OIIITH UHTEPEC, Tj. M3paxkaBa OMIITY BoJby. CBE T€ MOCIIOBE ApKaBa
BPIITH HA OCHOBY HETMIOCPETHOT MJIK ITOCPEHOT MPUCTAHKA. YIIPAaBO Ta COIUIapH-
CTHUYKA CBECT O JIPYIITBY Ko ISJIMHH Ca U3BEICHOM TI0/ICJIOM pajia YUHU J1a CBH
qyaHoBH Oymy MehycobHo 3aBucHH. U mITO ce BUIle pa3Buja Moaena paaa, To je
CBaKM 4iaH Tpeba cBe BUILE Jla OyJie 3aBUCaH o1 Apyrux. TakBa cBe Beha nmojena
paaa BoJM Ka pa3BUTKY IPYIITBA 0 HUBOA Y KOME Ce JpKaBa IMojaBJbyje Kao
opraHm3alifja ca anapaToM 3a CpoBol)ermbe OpraHu30BaHOT HACKJba PaJIH 3aIlTH-
Te IPYIITBEHE COMUAapHOCTH. MICTH 3aaTak ©Ma U IPaBo Kao CHCTEM IpaBHiia
Koja Tpeba J1a oApKe UCTY Ty IPYILITBEHY coinuaapHocT mely sbyauma. [Ip:xasa
W TIPaBO Cy, UCTHYe JIUTH, IPONU3BOIN JPYIITBEHE CONMAAPHOCTH 1 Opyhe 3a leHO
odyBame 1 yHanpeheme.'o

VYipkoc nMpuKkazaHUM OPraHUIIMCTHYKIM U COMUIAPUCTHUKUM yUeHhHMa,
XOJIN3MY HH]E CBOjCTBEHO TaKBO MOjEIHOCTABJbUBAE. XOJIHM3aM j& YBEK HEIITO
npyro u Hemto Butie. OH je Ipe cBera HauwH Ja Ce CBET carjie/ia Y ’beroBOj IejIo-
BUTOCTH. AJIH, OH j€ ¥ Iy T 32 CTBapame TaHAHE XOJIUCTUYKE CIIMKE CBEeTa, ApiKa-
Be 1 npaBa. Kaja Huje Tako, paju ce 0 ByJIrapHUM HHTepIpeTanyjamMma XOJIuCTHY-
Ke uJieje, Kao IITO je ClIy4aj ca OPraHuIUCTUYKUM cxBaTambeMm Ota ['mpkea wiu
ca COMUJAPUCTUYKHM a Y CTBAPH IMPUKPUBEHUM TTIOOATHCTUYKHM CXBaTaAHEM
Jleona Jlurwuja.

Jleo XONHMCTUYKOT Pa3MUIILIbamka MPEICTaBIba CPIICKa ITPABHA MHCAO0, Y pa-
CIIOHY O]l PaI[MOHAJIMCTUYKOT MIPUPOIHOT TIPaBa 0 CABPEMEHOT HCTPaKUBaha
npaBa. 3amakeHo MeCcTO MPHUIIaia XOIMCTHYKOM MPaBHOM yuemy [ uropuja ['ep-
muha.’

Ha camom moveTtky XX Beka, Taunnje 1902. romune, [muropuje ['epmuh je
y €B0j0j Enyuxnotieguju fipasa CHa)KHO UCTaKao BAXKHY UJEjy: Aa je 3a7aTaK mpas-
He Qruto3oduje aa oapear MeCTO IpaBa y yMHOM KOCMOCY, YHocehn Ha Taj HaumH

16 L. Duguit, L Etat, le droit objectif et la loi positive, Paris 1901.
17 1. Mutposuh, Ty iipasa. Xonucimuuka wapaguima ceéeiia u apasa y c8eiiLy meopuje
xaoca u ipasne weopuje, beorpan 2000, 238-245.
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y IpaBo HOBY, KOCMUYKY TiepcrekTuBy. TakBa 'epmnheBa Bu3uja u Hamepa, Hako
HEJIOBOJBHO 3amakeHa, Oria je JaJieKo UCIPE/T BherOBOT BpeMeHa, 300T Yera u Huje
Omra nmpuxBaheHa ca Ty»KHUM pa3yMeBambeM U yBakaBameM. [ epmmheBo ¢rto-
30()CKO-TIPABHO CXBaTamkE HACTAJIO j€ M Pa3BUJIO CE Y jJETHOM IIIMPEM OHTOJIOIIKOM
XOJIMCTUIKOM OKBHPY, KOJH MOXE J]a C€ HA30BE KOCMONOWKUM. Y HEMY TTOCEOHO
MECTO IpUIIaJia UJCjH 1a Cy CBe MojaBe ofpeleHe NenoBameM jeTHOT UCTOT OIIITer
1 BEYHOT 3aKOHA, KOJH jeTHAKO BJIaa y MPUPOIH U APYIITBY. [ epurinh To Ha cacBIM
jacaH Ha4YMH M3JIaXKe Kao HUKO Tpe ’bera, qoBojehu nomMohy cuia npuBiadema u
onbujama y Be3y BEYHH KOCMUYKH 3aKOH Ca JIBa IEMEHTA ITpaBa: MPaBHUM OBJIa-
nrthemem 1 ipaBHOM 00aBe3oMm. [IpaBo je, Haume, IPUHIIKIT Peia, IITO j& CACBUM Y
ckiay ca ['eprmmheBoM IMOYETHOM HJIEjOM: ,,/1a MH BUIUMO KaKO C€ Y COITH]aTHOM
JKMBOTY TIOHaBJba OHO IITO HAJIA3MMO y OCHOBHHUM W TJIABHUM I[PTaMa y LEJIOM
KOCMOCY, 1 1a Y (PM3HOJIOIIKO-KOCMIYKHAM CHCTEeMHIMa J00Hja CBOTa u3pasa y co-
[[HjaJTHOM >KHBOTY .!® 3aTO pa3HONMKOCT U MIPOMEHE Yy TIPABHOM >KHBOTY Hapoja
HHAKAKO HUCY ITyCTa UTpa clIydaja ¥ CaMOBOJba, jep ce Te IPOMEHE YBEK 3aCHUBAjY
Ha YHYTpallll0j HY)KHOCTHU U3a3BaHO] U O/ipel)eHO] IeioBameM TOT yHUBEP3aTHOT
3akoHa. McTH Taj 3aK0H MpeAcTaBiba ,, IPBEHY HUT U Y APYTUM TIPHKA3aHUM XO-
JIUCTHYKUM yUYCHUMA.

3Hadajad je u ['eprmuheB XOMUCTHYKHA YCMEPEH U TOCICIHO W3BEICH MPH-
MEHUBAYKH TOCTYIIAK Yy CAMOM IPaBy, jep ,,l[PaBO HUjEe HEKU CIIOJbHU arperat
CITy4ajHO FJIM KOHBEHIIMOHAITHO ITOCTABJEHNX MO3UTUBHUX MPOIMHCA, HETO j& OHO
jeIaHa OpraHCKU Be3aHa IIeJIMHA, KOja MOYMBa HAa U3BECHUM OCHOBHUM MUCIIHMa
Y MIPUHIIAITIMA, KOjU KPO3 CBE TI0jeINHE TpaHe Te IEIIHE IIPoIa3e U Ha KOjuMa ce
YHYTpallliha jeJIHHHA THX I'PaHa ¥ orpaHaka ocHuBa™.!® J[pyrum peunma, 1 caMo
MIPaBo j€ jemHa XOJIMCTHIKA TIeJTMHA, Kao IITO je CIIYYaj U Ca FheTOBHUM JICJIOBIMA,
HaveIMMa MJIM OCHOBHUM HJigjama.

[TocMaTpano ¢ oBe BpeMeHCKe yaasbeHOCTH, | muropuje ['eprmmh mpencraBiba
W3y3eTHY JUYHOCT HAyYHUKa 0€3 yUeHHUKA 1 HACTaBJhaua, UaKo j& leroBa MHUCA0
Y JTaHac MOJIEpHA W CaBUM IIJIOZIOHOCHA.

He camo I'epurnheBom, Beh cBUM CITUYHO XOJIMCTUYKY HATAXHYTUM TIPAaBHUM
yuemnMa (H1p., Banrazapa borumuha, bopha Tacuha, Pagomupa Jlyknha u
CreBana Bpauapa)®’, 3ajeqnnuka je TBparba 1a JbYACKH AyX IPBOOKTHO, Tj. ,,allpH-
OpHO", TOKMUBJbAaBA CTBAPHOCT KA0 [ENHUHY. AJIH, YOBEYjH yM He JI0KHBIbaBa CaMO
CTBAapHOCT CBETA Ha IIEJIOBUT HAYWH. YOBEK U JIP>KaBy U MPABO JOKUBJbABA KAO
IIEJTUHE KOje PACIoiaXKy CBOjUM ITOCCOHUM CMHCIIOM U BPEITHOCTHMA Kao IITO CY

8 T. Tepmuh, Enyuxnoiieguja ipasa, beorpan 1902 (Hum 1995, Beorpan 2011), 52.

19 Ibid., 5.

20 Bua. A. Coiosjes, ,,boruminhesa yHUBep3UTETCKA peaBamba‘, Apxue 3a upasne u gpy-
witieene Hayke, beorpan 52/1937; 'b. Tacuh, Paciipase uz ¢purozoghuje u iveopuje iipasa. Ilpesog
ca ciupanux jesuxa, beorpan 1992 (2013); P. Jlyxuh, Cuciuem ¢unozoguje itpasa, beorpan 1992
(2021); C. Bpauap, Ciupyxiuypannociu ¢unozoguje iipasa, Hou Cazn 2005.
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cobosa, JbYJICKO IOCTOJaHCTBO, CABECT, MOPAJIHA OJITOBOPHOCT, CIIOHTAHOCT Ca-
MOHUKJIC aKTUBHOCTH UTII. Y3 TO, Y YOBEKY j€ CTAJTHO MPHUCYTHA HEYTaCUBa TeXKHha
3a ToBolhemeM UCKYCTBEHOT CBETa Y Be3y ca BpemHocTuMa. OHa MOCTOJH Y CBUM
YOBEKOBUM aKI[MjaMa MMOJICTAKHYTHM OJjpe)eHUM BPETHOCTUMA Ka0 U Y CBHM Hhe-
TrOBUM TBOpeBHHaMa. To je cirydaj v ca Jp)KaBoM U MPaBOM, Ka0 THITHYHO TeJeO-
JIOUTKH 3aMHIIJBEHUM U BPEIHOCHO TIOCTABJbEHUM TBOPEBHHAMA JBYJICKOT JIyXa.

3. IP2XKABA U ITIPABO KAO XOJIMCTHUYKE ITIOJABE

JpxaBa v IPaBO MPEJICTaBIbA]y XOJUCTHUYKE MMojaBe. To je HAPOUUTO Ciyuaj
ca IpaBoOM KOje HHje caMo HjeallHa Beh U peajHa XOJIMCTHYKA 1mojaBa. Ha To cy-
LITHHCKO CBOJCTBO IpaBa, Koje Ta JOBOAM y Be3y ca APYTHM I0jaBamMa U CBETOM
y LEJIMHHA, CBOjeBPEMEHO je yka3uBao Banrazap borumuh, xoju je cpeqmaom XIX
BEKa M3JI0’KMO XOJTUCTUYKY UJIe]y Y CBOM OPUTHHAIHOM IPAaBHOM CXBaTamby, UC-
Truyhw 11a ce ,,lipaBo jeqHora 100a He MOKe U3y4aBaTH ycaMJbEHO, HETO J1a My
ce Mopajy y3eTH y iomoh cBH MOTyhiu CIoJballlibu YCIIOBH BE3aHU 3a CPEIUHY U
naTo 106a. A To cy reorpad)CcKu Mmoiokaj, EKOHOMCKO M COLUjalTHO CTamk-e, Pel-
ruja, MOJUTHYKE U UCTOpHjCKe mpuiarke .’ Beh camo Ta mwerosa peanna cTpaHa
MpHUKa3yje MpaBo Kao M3Pa3uTO XOIUCTHUKY I0jaBy. 3axBaJbyjyhu ycrocTaBbamy
TUX Hajpa3IMYUTHjUX CIIOJBAIILUX U YHYTPAIBHX Be3a IpKaBe U [paBa ca cBe-
TOM, APYIITBOM I ca W3a0paHUM MOjeMHUM II0jaBaMa, CTBOPEHO j& YUTABO
IUBUIIM3AIM]CKO 3/1albe Ip)KaBe U MmpaBa. AJd, OK CHOJballll-UM Be3ama IpaBa
ca IMPUPOJIOM U JBYJICKUM CBETOM MOTY Ja ce 0aBe JUCIUIIIMHE KOoje He Mopajy Ja
Oyny nmpaBHe, YHYTpPalllbUM IPaBHUM Be3aMa Mopajy Aa ce 0aBe WiIH pa3induTe
rpaHe IpaBHE HayKe, WM je[THa Toce0Ha TpaBHA AUCIUTIIINHA — Teopuja apxase
W TpaBa.

Kana ce paan o cospanimuM XOJIMCTHYKNM Be3aMa Ap)KaBe 1 1pasa, pajan
ce TIpe cBera o pealHUM YHHHUOIMMa KOj! C€ y CTBapPHOCTH MCIOJbaBajy Kao y3po-
I, YCJIOBH MJIM OKOJIHOCTH KOjH YTHUY Ha ITOCTaHAK M MOPEIaK IpXKaBe 1 MpaBa,
Tj. HA p’KaBHO-TpaBHU nopenak. OHU, Y CBOjOj YKYITHOCTH CauUE-aBajy T3B. CIO-
JhaIllEbH ITPABHU XOJINM3aM y IIHPEM CMUCITY, 32 Pa3JIUKY OJI CHIOJbAIIHET XOJIH3Ma
y yKEeM CMHCITY KOjU ce OAHOCH Ha y3ajaMHY APYIITBEHY YCIOBILEHOCT IpKaBe
OJ1 IpaBa M Ipasa oJ] JpXKaBe.

Kapna ce paau camo o cilowawirbem Xonusmy y wupem cMUcy, CBU COJbaIIbU
y3pOIH KOjU YTUYY Ha JIpKaBy M IPaBO MOT'Y Jia Ce pa3BpCTajy Ha HEIOCpeIHe
(HTIp., APYIITBEHHU CyKOOH, OJHOC Mace M eJINTE, JPyLITBEHE OpraHu3alyje, mo-

21 B. Tapnamiesuh, ,,3nauaj CBeTOCaBCKE KPMUH]€ 3a HALIE [[PKBEHO M JIP)KABHO 3aKOHOIAB-
cTBO", bolocnosme, cB. 1, rox. 11 (XVII), beorpan 1958, 7. Bun. A. Conosjes, ,,borumuhesa yau-
BEP3UTETCKA NpeaBama‘.

1128



360puuk pagosa [IpaBHor paxynrera y HoBom Cany, 4/2021

JI0Kaj TI0jeMHALIA Y IPYIITBY M APXKaBH UT/.)>> U mocpenne (HIIp., MpHpoa Kao
OCHOBHA Cpe/liHa, MOCeOHO reorpad)CKu IMOJ0XKaj U MPOCTPAHCTBO, CTAHOBHU-
ITBO, FherOBa OPOJHOCT M pacmopeleHoCT, CTeneH eKOHOMCKOT pa3Boja, KyJaTypa,
HaIlOHAJIHE, paCHE, BEPCKE U Jpyre 0COOCHOCTH, Ka0 M HCTOPH]CKH Pa3Boj, Tpa-
nuja, o0WYaju, CIIOJbHH YTHIAjH, Meh)yHapo HY TT0I0Kaj, Mamka Wik Beha 3a-
BUCHOCT Off HHOCTpaHCTBa UT/.). Ha ocHOBY TOra Moske Jja ce HarmpasH jouI jeqHa
TOJIeNIa CTIOJhAIIEET XOJM3Ma — Ha HellocpegHU W llocpeghu. J1enoBame CBUX Ha-
BEJICHUX Y3pOKa M YMHHJIALA HA JIPXKaBY ¥ IPABO HUjE ay TOMATCKO, aJu j€ OJLTYy-
gyjyhe, jep je IpyITBO yTOIJLEHO Y IPJKaBy U MPaBy, a ApKaBa v MPaBo y APYIITBO.
To je pasior 300r Kora ce Kaxke 1a MpaBo 1 Ap)KaBa U3pa)xkaBajy T3B. ,,CHCTEMCKH
KBAJUTET" AaTOr JPYIITBEHOT MOpETKA.

Kana ce, mak, pagu caMo 0 cilobarbem Xonusmy y yacem CMUCTY, OH Ce UCTIO-
JbaBa y OOJIMKY TIPaBHE JIP>KaBe, OTHOCHO AP)KaBe BIIaJaBHHE MPaBa, 9Hje MoCTo-
jame Taxkohe 3axXTeBa UCIYHaBamke OAroBapajyhux ApymTBEeHUX (HIIp., CTA0MII-
HOCT, XOMOT'€HOCT, PeJl, MHp, ITPaBHA CBECT WT/.), AP>KaBHO-OPTaHU3AINOHUX (HIIP.,
JIETUTUMHOCT U TOJie]ia BJIACTH, JIEMOKpaTHja, (yHKIMOHAIHA OpraHU3allH]ja
JIp’KaBHE BJIACTH, HE3aBUCHO CY/ICTBO, YCTABHOCT U 3aKOHUTOCT /TIETATUTET/, yCTaB-
Ha jeMCTBa JbYACKUX M TpahaHcKuX mpaBa, cio0o1a NpuBpeae U NPUBPEIHUX
aKTUBHOCTH UT/I.) ¥ MPAaBHOTEXHUUYKHUX YCJIOBa U cpercTaBa. Ty ce mocebHo yopa-
jajy cpeactBa Kojuma Tpeba ga ce 00e30eu 3aKOHUTOCT pajia yrpase, CyAcKa
KOHTpOJIA YIIPAaBHUX aKaTa (YCTaHOBA YIIPABHOT CIIOPA), yCTABHOCT y Pay 3aKo-
HO/IaBCTBA Ca YCTAHOBOM YCTaBHOT CYZACTBA U APYyTa CIMYHA CPEICTBA MHCTHUTY-
[IMOHAITHO-TIPABHE ¥ BaHIIPaBHE KOHTPOJIE.

Be3sa ap:xaBe u mpaBa MOXe ce IOCMATPaTH U y CBETIIY lbBUXOBHX KOHKPET-
HuX MelycoOHux omrOca. TakBa moBe3aHOCT MpaBa U ApKaBe MOXKE CE Ha3BaTH
VHYUpawrum xonuzmom y wiupem cmucay. OH ce cacToju y yTHLAJy KOjU IpiKaBy
MpHUKa3yje Kao CPEeJICTBO 32 PAllHOHAIN30BAE MTPaBa, a IMPaBo Kao CPEACTBO 3a
palMoOHAN30BabEe APKABE.

Viuuyaj gporcase na tipaso HapOUINUTO NONA3M [0 HU3PAXKaja MPUITHKOM ,,yCIIO-
CTaBJbamha Mpasa‘, ,,eKCTEPUTOPHUjaTU3AIIH]e JP>KaBHE BIACTU U ,,[I03UTHBH3A-
nuje mpasa”. O ToOM yTHIIA]y Ap’KaBe Ha IIPaBO MOXKE J1a C€ TOBOPH jOIIT Ha jeqaH
HAYMH, UMajyhu Ha yMy pa3lInuuTe BPCTE paiibU KOje JpiKaBa mpeay3uMa cTBa-
pajyhm u npumemyjyhu mpaBo. Anu, HI TPUMEHOM HU CTBapameM IpaBa HUje
MCLPIJBEH yTHLIA] ApKaBe Ha MPaBo, jep AprkaBa Mpeay3uMa 1 MHOTE APYTe pallibe
1 00aBJba MHOTE JIpyTe TociioBe. Te paame MOTy J1a ce BpIie yrmoTpeOoM apiKaBHEe
NpHHYAE uin 0e3 1he, MoJ] YCIOBOM /1a Cy 3aCHOBAaHE Ha MPaBy, Tj. 1a Cy 3aKOHU-
te. U oOpatHo, yiuuyaj ilpasa na gpoicagy MpecTaBba IyTOTpajaH MPoIec Koju
ce cactoju u3 cienehnx etamna u 1eoBa: ceKkynapusaluje, reHepainsalnuje, yje-
HavyaBarma M TUIH3aIlHje, CHCTeMaTH3alnje, popMaan3oBama, CTaHIapau3aImje,

22 K. von Beyme, Cyepemene ionuiniuuke weopuje, 3arpe6 1976, 277-286.
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HACTaHKa UCTUX I CIUYHHX MPABHUX MMOCTYIAaKa, MO3UTUBU3AIIN]jE U TUde-
penuujanuje npasa. Ha Taj HaunH apkasa, 3axBajbyjyhu mpaBy, ocraje mpaBHa
opranm3anuja. 301sba, 1a HEMa TpaBa, ApkaBa OW IpencTaBibajia OOUYHY pa3o-
OpyueHy cuily Koja Ov MpBO YHUIITHIIA APYIITBO, 1A HA Kpajy U camy cebde. 300r
TOTa je TJIaBHHU 3aJIaTak Ipapa Jla pallioHaIn3yje ApKaBy, /1a je ToBene y Be3y ca
HECYMILMBHUM JPYIITBEHUM M IPAaBHUM BPEAHOCTHMA, JIa IbeHY AEIaTHOCT ype-
i1, BeXe ¥ TOJIBE/IE MOJI ITPaBHE HOPMeE, Kao | Ja je orpapja. Taj 3a7artak mpaBo
30mba 1 00aBJba, aJIM HE Ha KCTH HAYHMH Ha KOjU JprkKaBa Jenyje Ha mpaso. [Ipaso,
HavWMe, HHje caMo HemocpeaHa MaHudecTarja HeKuX MaTepHjaTHUX akaTa. Hbe-
TOBO JICJIOBAKLE j€ MOCPEAHM]E, HAKO HUje Marbe BayKHO O JieJioBamba Apkase. OHO
HCTO TaKO HHUje CIy4YajHO HU TOBPEMEHO, Beh je IMoCTojaHo U cTaiaHO. YOCTAJIoM,
Ja je ApyKaBa MpaBHA OpraHu3alyja, moTplyje HaYMH Ha KOjH je IpaBo MpUIIaro-
heno cBoM 3amaTKy, jep ce yImopeao ca CTBapameM MpaBa Koje ce OJHOCH Ha JIPY-
HITBO (EKJIE3MjaCTHUKOT M COL[MjaTHOT) CTBapa MpaBo Koje ce OJHOCH caMO Ha
Np’KaBHY OpraHU3aInjy (TUCTO Ip’KaBHO IIPaBo). PedueHoM Tpeba momatw aa npka-
Ba Kao MpaBHA OpraHu3alfja pacroia)xe U CBOjoM ITOCEOHOM MPAaBHOM JTUYHOIIY.
OHa ce mojaBisyje kKao cy0jekT onpehennx opmamhema u ob6aBe3a. Kao Taksa,
OHa HUje HU MpocTa YnmbeHuna (JIeon J{uru), HUTH je caMo CKyT IPaBHUX HOPMH
(Xanc Kensen /Hans Kelsen/). Kaga ae 6u 6uito Tako, apkaBa 01 ce yop3o mpe-
TBOPHJIA Y ,,aTICOTy TU3aM OHHX JbY/IH KOjU pacroaxy aApxasHoM Bruamrhy*.?3 Jlo-
Oujajyhu KBaquTET MpaBHE JUYHOCTH, APKaBa CTHYE IMPETHOCT MMPeMa CBUM
JOpyTHM OpraHu3anyjaMa v nojequHuuMa. Ta mpeIHoCT ce ucnojbaBa Kao HaaMmoh
JpKaBe IPUITMKOM CTBaparmba HajBXXHHUJUX U3BOP MpaBa. Ty UHHCHUILY HE MCHa
HU Mel)yHapoHO MpaBo jep CBH YTOBOPH Koje JprKaBa CKJIOMH Kao cyOjeKT Mely-
HAPOJTHOT TIpaBa, 1Mo MPABHITY TEK MMOCIIe PATU(PUKOBAKA, & CAMO ITOHEKA] ITPEe UITH
0e3 o0aBe3e paTUPHUKOBaba, HEOCPEAHO 00aBe3yjy CyOjeKTe yHYTpallber mpa-
Ba. Y TOM CMHCITY, 0COOCHOCT ITpaBa Koje je IPEHEeTO Ha IpKaBy JOBOIH IO UCTO
TaKo 0COOCHOr 00pa3oBama Ap)KaBe Kao MpaBHE OpraHu3alyje Koja pacroaxe
CBOjOM TIOCEOHOM TIpaBHOM JTHYHOIIhy.?*

HpxaBa pacroyiake ¥ CBOjJUM KOHKPETHUM MpaBHUM oOnnuuMa. OHa mpe-
KO HhUX M3pakaBa BPCTY U KBAJUTET CBOje BIacTU. Hajrmoy3nanuju nmokasarespu
KBaJIMTETa HECHE BIACTH jeCy JETUTUMHOCT U 3aKOHUTOCT, IPEKO KOjUX ApKaBa
ocTBapyje onpeleHe IpymITBEHE U TTpaBHE BpemHOCTH. Kpajibu pe3ynTaT onuca-
HOT TOCTYIIKa paliMoHaIn3alnje, Kao u cieqyjyhux nocrynaka pedaeKCHBHOCTH
u xaburyanuzanuje,? Tpebaso O qa mpeacTaBiba APYIITBO y KOME BIIazajy Ha-
Yera npasJie, IpaBHE CUTYPHOCTH U JeTHAKOCTH, IITO cBe yenthe Huje ciayyaj. Ty ce
HE pajy 0 yTOIHjH, Beh 0 HAITyIITamky jeHe U3BAaHPEIHO BaXKHE PAaBHE BPEIHOCTH.

23 C. Josanosuh, O gpocasu. Ocnosu jegne ipasne weopuje, Beorpan 1922, 89—103.

24 C. Bpauap, Coyujanna cagpacuna gynkyuje gpaicasnoiipasnol iopeiuka, beorpax 1965
(1996), 59-60.

23 M. Bebep, IIpuspega u gpywinso, I, beorpan 1976, 18, 252-253 u 264.
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Hajzan, nusmehy aprxkaBe u mpaBa Mopa Ja TOCTOjU MTO Behu ckimam. Anwm,
Moxe na nohe u o cykoba. IlpBa cutyanuja je KapakTepuCTHYHA 32 HOpMaJiHa
1 cTabWiIHA IPYIITBA, a IpyTa 3a APYIITBA KOja TO HUCY. Y APYTOj CUTYaIH]H I10-
CTOjU HEpaBHOMEPAH yTHIIAj APKaBe Ha MPaBO U IpaBa Ha ApxaBy. To cy cuTy-
aryje y KojuMa JI0JIa3| JI0 CyKoOa JprKaBe ca IMpaBoOM H ITpaBa ca OCHUIJLEHOM JpiKa-
BoM. OH n301ja camMo TaMmo TAE je TocTao HeMoryh cBaku 1oroBop usmel)y 3acTyn-
HHUKa €TaTUCTHYKE U jJeraructudke uaeje. CykooO je, makie, Kpajibe CPeacTBO 3a
pelaBame jelHe HEeHOpPMaIHE CUTYyalHje Y K0joj BUIIE HE MOCTOjU CYIITHHCKA
HUCTOBETHOCT M3Mel)y mpaBa u ApskaBe. AJIH, OH je U CPEIICTBO 3a BIACTUTO YKH-
Jame, jep je y mpuponu cykoOa 1a ykuHe cede. A YKHHYTH CyKoO Ap)KaBe U IpaBa
3HAYM YKHHYTH HBHXOBO MPOTHUBEIOBamke. To ce MOCTHIKE TIOMEHYTOM PAIlHo-
HaJIM3alujoM, XxaOuTyanu3anujoM U pedexcuBHorhy 3a Koje ce cMarpa J1a 03Ha-
yaBajy modeay pasyMHOT HaJ HEpa3yMHHM.

V jenHOM MOCEOHOM CMUCITY VHYIUPAWbY UPAGHU XOTUZAM Y VICEM CMUCTLY
ce OJIHOCH Ha CBe Bese n3Mel)y JiesioBa MM OCHOBHUX CacTOjaka JAp)KaBe UiTH Tpa-
Ba, a HE caMo Ha Be3e n3Mel)y AprkaBe U mpasa. Te Be3e ce opKaBajy yCoCcTaBIba-
BEM U KOpuIThemeM oroBapajyhux Havesna 3a OpraHu30Bamke 1P KaBHO-TTPaBHOT
nopeTKa (Xujepapxuje, HeHTpo-nepudepHe NOBE3aHOCTH, KOOPAHHALU]jE, KOoTe-
partje, Kopemalyje ¥ KOMITIEMEHTapHOCTH). 3aXBaJjbyjyhul TOMEHY THM HadelInMa,
MOCTHIKE CE TOJTMKO HEOMXOAHA CUCTEMHOCT JPKaBHO-TIPaBHOT opeTka. Cuctem-
HOCT Y HHj€ HUIIITA APYTO J0 HajBAXKHHU]E CBOjJCTBO CBAKOT IIpaBa MJIM TBOPCBHUHE
KOja je mpaBHO ypelheHa, ykibyuyjyhu u qpikaBy Kao mpaBHy opranusarujy.® Oxa
je, JaKJie, Ipyry Ha3uB 32 YUCTO YHYTPALIHH IPABHH XOIU3aM Y YIKEM CMUCITY
Koju Tpeba aa omoryhu no0ujame jeAMHCTBEHE, PAIMOHATHO TTIOBE3aHE U OPTraHu-
30BaHe IeJIMHE TPABHOT TIOPETKA U CUCTEMa TIpaBa.

5. YMECTO 3AKJbYUYKA: CTATUYHOCT 1
JNHAMUYHOCT XOJIMCTUYKUX BE3A

Y OCHOBHMM IIpTamMa rpHKasaHe rnocrojehe n Mmoryhe XxoaucTu4ke Be3e u3Me-
hy npupoze, IpymTBa IpiKaBe U MpaBa, CyIITHHCKH CY JGCKPUNITHBHE H CTATUYKE.
Tu Hepoctauu noTBplyjy Ta4HOCT 3anakama Juprena Xadepmaca u ojaimana-
Jy 3alIlITO jOII HHje OO 0 HACTaHKA jeJHe BEJIMKE YHUBEP3aIHE XOIUCTHIKE
Teopuje. AJH, Te XOIUCTUYKE Be3e je Moryhe UCIUTUBATH AMHAMUYKH Yy BUPTY-
€JIHOM pauyHapckoM cBety. [Iponsniasu ja je crBapHe XOIUMCTHYKE Be3e u3mehy
HpUpOJIe, IPYLITBA, IpXKaBe U IpaBa Moryhe THHAMUYKH HCITUTUBATH CaMO Y TOM
BUPTYEITHOM CBETY, U CBE TO KaKo Ou ce 00Jbe YIIO3HAIO HBUXO0BO MehyIejcTBO y
CTBAapHOM CBETY.

26 C. Bpauap, ,,Tese o mpaBHOM cuctemy Jyrociasuje®, 300pHUK panoBa O dpasHom cuciiemy
C®PJ, beorpan 1979, 7.
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Te Be3e 0’KMBIJbABAJY TEK KaJia CE CACTaBe MPABHH MOJICITH KOJU CE UCTIUTY-
Jy pauyHapckoMm cumydaiujom. Taza ,,Xxonn3am 0KUBIJbaBa“ y BAPTYESIHOM CBETY.
A Taj BUpTYyenaH CBET HHUje BaXkaH caMO 3aTo IITO MPEACTaBJha BPCTY ca3HajHOT
CBETa UCTPAKMBamka 0€3 TOCIeIUIa Y CTBAPHOM CBETY. YIIPABO Taj HOBH payyHap-
CKH CBET MPOU3BOIU y cBe Beho] Mepu KOHKpPETHE MOCIENUIe Y OHOME IITO Ce
cMmarpa CTBapHUM CBeTOM. To 3Ha4YM Ja ce ynopeo ca CTBAPHUM CBETOM I10 MTPBH
MyT YCIIOCTaBJba HOBH, aJITEPHATHBHU MYT WU MPUCTYI BUPTYEITHOM CBETY.
Hberoro nocrojame nokasyje na Jbyacka ouha Buiie Hehe Outu camo QU3NYKH
Ccy0jeKTH y CTBapHOM CBeTY, Beh u aBarapw, alter ego pu3mikux 6wha, y ToM HO-
BOHacTajyheM pauyHapckoM BEUPTYeHOM (MeTa)cBeTy.”” To BasKu U 3a pasHe BpCTe
MPaBHHX JIMIA KA0 aBaTapa CBOJUX CTBAPHUX MapHkaka.

To ce MOke cMaTpaTH HOBUM IyTEM Ha KOjU XOJIMCTUYKHU MOTY JIa C€ HCITHU-
Tyjy CTBapHE U 3aMHIILJbEHE IT0jaBe, 10 ,,JKeJBH cpiia cBora™ (Bumem dimycep /Vilem
Flusser/). Jleno je kajia o IpBH Iy T HA Ta] HAYMH MOXKE JIa CE 3aBUPU U3a XOPH-
30HTa gorahama. Jorm je nemime kaga He MOpa Ja ce IMoceke 3a HarahameM, Tpe/-
Ka3WBambeM, TPOPOKOBAHEM HT/I.

Cge Teopuje cy ce 1o caga 6aBuie CTBApHUM CBETOM. MOXKIa je Bpeme aa
MOYHY J1a ce 0aBe UCTPAKUBAFHEM HOBOT BUTPYEITHOT CBETA M FhbeTOBUM XOJIUCTHY-
KHM OJTHOCHMa TIOBE3aHOCTH ca CTBApHUM cBeToM. /leo 00a Ta cBeTa CHTypHO jecy
JIp’KaBa U PaBo Ca HbUXOBUM OJTHOCOM.
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Holistic Teaching and the Holistic Theory of the Law

Abstract: Holistic understanding has existed since time immemorial, though
without holistic theories of the law. The contemporary development of the theory
of the law is characterised by an increased interest of philosophers and scientists
in holistic learning as a result of an ever-increasing strengthening of the belief'in
the existence of a complex web of permeation and interdependence between the
world, society, state and the law.

All holistic and legal teachings contain one essential shortcoming: the existing
and possible holistic links between nature, society, state and the law are static in
its substance. They come to life only when legal models are made and examined
by computer simulation. Then holism comes to life in the virtual world. This means
that for the first time in human history, alongside the real world is being established
a new, alternative path or approach to that virtual (metha)world.

So far, scientists and jurists have dealt with the real world. Perhaps time has
come for them to start exploring the new virtual world and its relationship with
the real world. The state and the law are definitely a part of both those worlds.
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MTPU3HAISE U U3BPLIELE OJUTYKA O
W3/IPKABAIY HA OCHOBY XAIIIKE
KOHBEHIIMJE O U3APKABAILY (2007):
[IOBOJIOM ITOYETKA [TPMUMEHE
HOBOT U3BOPA MEBYHAPOJTHOT
TIPUBATHOT [TPABA CPBUJE

Canceiniak: Og 1. peopyapa 2021. 1ogune Cpbuja je gyoicha ga iipumersyje
Xawky Kougenyujy o meyHapogHom oCuieapusarsy usgpicasara geye u gpyiux
ynanosa tiopoguye (2007). ¥V duiuary je uzgop Koju goHOCU 3HAYAJHE HOBUHE 3d
gomahe mehynapogho tpusaiuno ipaso. Ilopeg ogpegaba 0 agmMuHUCUPATUUBHO]
capagrou usmely YyeHmpainux oplana gpaicasa Yio8opHUYa y Yumy jegnociuasHol
u OP301 ocisapusarba UPAsa HA U3gPACAsarbe y mehynapogrnom kouiuexkciny, Kow-
seHyuja cagpaicu geiliashe ogpegoe o YCrIo8UMA 3a UPU3HArLe U U3BPULEHsE OgIIVKA
0 U3GPIAHCABAILY, PAZNIO3UMA 3 TLUXO0BO 0gbujarbe U, Wilo je ocebHo 3HavajHa
HOBOCII Y OgHOCY HA panuje melyHapogHe yiogope y 080 maiiepuju, HOCHLYUKY Y
Kojem cyg uau gpylu opian 3amossene gpoicase ogaydyje o osom uumiary. Y pagy
ce pasmauipajy OCHO8HE KapaKuepucuuKe MexaHu3ma 3a UpusHarbe U U3pPuerse
VCUOCHIAB/BHEHOT 08UM U3BOPOM U UOCEOHO Ce AaHANUUPAJY CHeyupuuHa Tuilarba
ca Kojuma ou ce cpiicKu Cygosu MOLIU CYOUUIlY KAO pe3yaitaill uHiiepaKyuje us-
mehy ogpegaba Konsenyuje u iipasuna gomahet ipasa.

Kuyune peuu: tipusnarse u usepuierpe Cilupanux ogayka, obagese uzgpocasa-
ma, Xawrka kongenyuja o usgpoicasarsy (2007), fioctuyiiak UpusHared u u3epuersd.

1. YBO/|

Xaika KOHBeHIIU]ja 0 Mel)yHapoJHOM OCTBapHBamy U3 piKaBama Jele U
IPYTHUX WIaHOBa opoauiie (Y 1ajbeM TeKcTy: KoHBeHITHja) CTyniia je Ha CHary
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3a Penyonuky Cp6ujy mana 1. pebpyapa. 2021. romune.! V nuramy je mupoko
npuxBaheHr HHCTPYMEHT YHjH je IHJb Ja 3aMeHHU OpojHe nocTojehe nokyMeHTe
KOjH Ce OHOCE Ha OCTBApHBAE PaBa Ha U3APKABAILE JIETIe, JSITHUM CBEOOyXBaT-
HUM U MOJIEPHUM Mel)yHapOIHUM YyroBOPOM.?

VY ckitaqy ca HaMepama lBeHHUX TBopara, KoaseHtmja je Tpedaro ga 06e36emu
MPOLEAYPY 3a OCTBAPHUBAHE U3/PKaBamba y Mel)yHapOJHOM KOHTEKCTY Koja Ou
Oma mocTyIHA, jeMHOCTaBHA U e(hUKacHa U u3rpalena Ha ocHOBama Koje Cy I1o-
craBunu noctojehu mMelyHapoauu HHCTpYMeHTH.> OBO MOCIEABE C€ HAPOUUTO
OITHOCH Ha OCHOBE yTBpheHe HbyjopimkoM KOHBEHITH]OM O OCTBapUBAY aTHMEH-
TaI[MOHUX 3aXTEBa y UHOCTPAHCTBY (1956), MpBOM KOHBEHIIM]OM KOja YCIIOCTaBJbha
MeXaHu3aM MeljyHapoIHe CyICKe U aIMUHHUCTPAaTHBHE capajbe Y OBOj obmacTu.*
Bbyjopiika koHBeHLIM]a je ycTaHOBHIIa 00aBe3y ApKaBa yTOBOPHHLIA J1a UMEHY]Y
OTIIPEMHE M ITOCPEIHNYKE OpraHe’ KOjH MPHMAjy M pa3Mersyjy 3aXTeBe 110 KOHBEH-
[AJA ¥ HEONXOJHY JOKYMEHTAIU]y, a MOCPHUYKHU OpraH y JpKaBH JTyKHUKA
TIpeay3uMa CBe IOTpeOHE paambe 3a OCTBAPUBALE U3IpKaBama, YKIBYUyjyhu Ty
MOKPETakE MOCTYIKA 32 yTBPHUBamkE MpaBa Ha M3/IP)KaBaE HITU 32 Er3eKBaTypy
mocrojehe ommyke o m3ap:kaBamy.® OHa, MeljyTuM, He caapKu IpaBuiIa o Mehy-
HAPOJIHO] HAJIJISKHOCTHU, MEPOJAABHOM IPABY U MPU3HAY U U3BPIICHY CYACKUX
U IpyTUX OIJIyKa 0 M3 pKaBamy, Beh ce ocinama Ha mocTojeha mpaBmiia mehyHa-
POJIHOT IPUBATHOT [IPaBa y JApKaBH Ay KHHUKA U3APIKaBarba.’

KonBennwja, ca mpyre cTpane, padpahyje Mexanmsam capaame u3Mely meH-
TpaJHUX OpraHa Koje HMEHY]y JApKaBe YroBOpHHUIIE® U mpomwucyje nqeTajbHa mpa-
BHJIA M TIPOIIENYPE 32 BbUXOBO TocTyMame y mornasspbuma Il u I11. Mako mpensuha
MPaBO TIOBEPHOIIA U3APKABAKA [Ia Y 3aMOJBCHO] JPIKABU 3aXTEBA JIOHOIICHE UITH
M3MeHy mocTojehe omIyKe 0 u3apKaBamy Mpe/l HaUISKHUM CYIOM (IPyTHM Op-
ranom),’ koprctehu momoh 1ieHTpaHOr opraHa y 0Boj Ap»kaBu!'® Wil HEMOCPETHIM
obpahameM HaIIeKHIM BiacTHMa,!! OHa He TpOICyje IpaBuiia O JUPEKTHO]

! Cnyx6enu rinacuuk PC — Meljynapojauu yrosopu, 6p. 4/2020.

2N. de Araujo, The HCC and Maintenance Obligations, y ku3u: T. John, R. Gulati, B. Kéhler
(eds.), The Elgar Companion to the Hague Conference on Private International Law, Cheltenham/
Northampton, 2020, 236-248, 242. Kousenuja je yceojena 2007. rogrHe, KOHCEH3yCOM BHIIIE O]
70 npxasa. Ibid.

3 Bua. E. Long, The New Hague Maintenance Convention, The International and Compa-
rative Law Quarterly, Vol. 57, No. 4, 984-996, 985.

4 Ciryx6enu muct ®HPJ — Melynaponuu yrosopu, 6poj 2/1960.

3 Y. 2 Bbyjopiuke KOHBEHIH]E.

%Y. 5 u 6 byjopiuke KOHBEHIH]E.

Y. 6 ctaB 3 Ibyjopiike KOHBEHIIH]E.

8 dyukmjy reaTpanHor oprana y Cpouju o6aBiba MunucrapcTBo punancuja, Onesbermbe
3a MMOBHMHCKA ¥ TIpaBHA MUTama. Bua. https:/www.hcch.net/en/states/authorities/details3/?aid=1149.

Y. 10 cr. 1 1. ) u ¢) Kousenumje.

Yy, 6 cr. 1 1. 6) KonBenuuje.

'Yy, 37 KouBeHuuje.
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MmehyHapomtoj HamexHocTH. > YMecTo Tora, KoHBeHIHja H3PHUNUTO TIPOITHCY]e
Jla Ce Ha OBAKBE 3aXTEBE MPHMEbY]jy MPaBUIH 0 Mel)yHapoIHOj HAAJIS)KHOCTH 3a-
MoJbeHe apkase.!’ KonpeHnnuja takole He caap:kKu KOJIM3HOHE HOPME 3a 00aBe3e
U3JIPKaBama, ik Cy OHE MPUCYTHE Y KOMIUIEMEHTAapOM HHCTpyMeHTY — [IpoTo-
KOJTy 0 MEpOJaBHOM TIpaBy 3a o6aBe3e m3apkasama (2007), koju je CpOuja paTu-
(GuKOBasIa HEKOJIIMKO roinHa panuje.'*

KonauHo, y3 mpaBuia xoja ypehyjy MexaHn3zam capaambe IPeKo MeHTPaTHHX
opraHa, HajBakHHUje oapende KoHBeH1Mje Cy oHe Koje ce OaBe MpaBUInMa O IpH-
3HAY U U3BPIICHY OJIITyKa O H3JIpKaBama y JipskaBama yropopauiama. [lormna-
BJba V u VI Ha cBeoOyxBaTaH HaUMH PEryNULIy M0jaM OMIYKE Koja je momoOHa
3a MPHU3HAKE U U3BPIIECHE, UHANPEKTHY Mel)yHApOIHY HAJIKHOCT, OCHOBE 32
on0ujame Mpu3Hamba 1 U3BPIICHA, IOCTYIKE KOjU CTOj€ Ha pacojaramy MOaHO-
CHOIMMa 3aXTeBa UTJI

[{nsb oBor paja je 1a npuKaxe OCHOBHE KapaKTEPUCTUKE U HajBaXKHUja ITpa-
BUJIa MEXaHU3Ma 33 IPU3HAKE U U3BPIICHE OJINTyKa U3 IPYTUX JAPKaBa yroBOp-
HUIa, ToceOHO nMajyhul y BIIy OUCKHBaHy ydecTainy npumeny KoHBeHIuje npen
cynosuma Perryonmke Cpowje.

Hema nukakBe cymme na he Koneennuja y OyahHocTr ipencraBibati OCHOBHU
n3BOp Koju he momahu cy10BH MpUMEHUBATH IIPUITUKOM O TyUHBamha O IPH3Ha-
Y M U3BPIICHY ONIyKa y MaTEPHjH U3/p:KaBajba. 3a TO MOCTOjU BUIIE pa3iiora.
[IpBo, oHa 3aMemyje HbyjopIky KOHBEHIIH]Y ¥ OJHOCHMA U3Mehy mapkaBa yro-
BOpHHUIIA 00€ KOHBEHIIU]E, Y MEPH Y K0jOj ce oapende o mojby MpUMEHE JBa MH-
cTpyMeHnTa roknamajy.® JIpyro, Konsennuja je Beh cama mpuxsahena y BEIHKOM
Opojy apxaBa, a MoOceOHO OJ CTpaHe OHUX ca KOjuMa Hallla 3eMJba HMa pa3BUjeH
mpaBHu caoOpahaj.'® Mako mene oapende He CTaBJbajy BaH CHAare JBOCTPAHE yTo-
Bope koje je CpOuja MpeTX0AHO 3aKJbyuna, a KOju caapKe HOpME O TPU3HAbY
U U3BpIIEHY,'’ CBEOOYXBAaTHOCT 3aIITHTE HHTEPECA MOBEPUOIA U TyKHUKA U3-

12 O ynudukanuje npaBuiia o IMPEKTHO] MehyHAPOIHO] HAJJIEIKHOCTH CE OJIyCTAlO 3601
TOTa IITO je MOCTU3ake KOHCEH3Yca Y MOTJIey jeIMHCTBEHUX MTPABHJIIA O HAJUISKHOCTH OMIIO MaJIo
BEPOBATHO, aKO He U MOTIyHO Hemoryhe. Bun. A. Borras, J. Degeling, Hague Preliminary Draft
Convention on the International Recovery of Child Support and Other Forms of Family Mainte-
nance, Draft Preliminary Report, August 2007, 12.

B Y. 10 ct. 3 KonBenuuje.

14 Cnyx6enu rnacauk PC — Mehynaponau yrosopu, 6p. 1/2013. Bun. neramuuje: B. Bop-
nam, [1. Bynanh, Xamkn npoToKos o paBy MEepoJaBHOM 3a 00aBe3e U3Ap)kaBamba — HAjHOBUjU
u3Bop mehynapoanor npusarHor npasa Cpouje, 30opruk pagosa Ilpasnoi ¢paxyniueiia y Hosom
Cagy, 6p. 1/2013, Tom 47, ctp. 133-153.

15 Y5, 49 KouseHniyje.

16 KoHBeHI1]ja je Ha CHA3U y CBUM JipkaBama Ousiie Jyrocnasuje (ocum CeBepHe Makeio-
HHje KOja je ToTHHcaia, ajld joll yBeK HHje paTudukoBana KouseHnujy), y npxkaBama EBporicke
yHuje (ca uzysetkom [lancke), y CAJl u YVjenumenom KpameBcTBy. YKkynan 0poj IpkaBa yroBop-
uuna Konsenuuje je 43. Bun. https:/www.hcch.net/en/instruments/conventions/status-table/?cid=131.

7Y51. 51 Konsenuuje.
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IpkaBama ynHA KoHBeHIH]Y e(pUKacHUjHM HHCTPYMEHTOM Y OJTHOCY Ha TIPETXO/-
Ho momenyTe.'® 36or Tora Huje Temko 3aksbyunTH aa he Konsenuuja, moce6Ho 360r
JieTaJbHO pa3pal)eHor MoCTyIKa aIMHHACTPATHBHE Capalibe U Py Kamba IIoMohn
MOAHOCHOLIMMA 3aXTeBa, ONTH MeXaHU3aM Koju he 3auHTepecoBaHa Jula Hajue-
mhe aKkTUBUPATH.

Homainaj onpenada Konsenuuje, ykibyudyjyhu Ty ¥ OHe Koje Cy MPEeAMET OBOT
pana, orpaHIYEH je FheHUM TI0JheM ITpUMeEHe. 300T Tora je MoTpeOHO peTXoaHo pehn
HEIITO BHILE O clydajeBrMa 3a Koje KonBeH11ja npenBul)a concTBeHy NpuMEHY.

2. IIOJBE ITPUMEHE KOHBEHIIMJE

[Nosse npumene Konseniyje je mpumapHo yTBpheno wianom 2. OHa ce mpu-
Memyje Ha 00aBe3e H3Ip)kaBama Koje IMPOUCTUIY U3 OJHOCA POIUTEIHCTBA, TIpeMa
nunrMa miahum o 21 roauHe, any ¥ Ha 00aBe3e U3ApKaBamba n3Mely cynpyKHH-
Ka WM OMBIIKX CYTNPY)KHUKA, KaJla je 3aXTEB 3a U3P)KaBambe MOTHET 3ajeTHO ca
3aXTEBOM 3a U3/IpKaBambe jeie.’ AKo je y MUTamby 3aXTeB KOjU C€ OJHOCH CaMo
Ha u3MpkaBame u3mel)y cynpyxkanka, KoHBeHIMja ce U 1ajbe MpuMemyje, ain
TO HE BaXKH 3a oJipende Koje ypehyjy mocryname, capajiiby 1 HOMON HEHTPaTHUX
oprana.?’ [Ipema ToMe, TOBEpHUIIALl H3IpaXkaBarba MOXe TIOHETH 3aXTEB 3a MPHU-
3HaE U U3BPIICHE OJJTYKE KOjOM je YCTaHOBJbeHA 00aBe3a U3/IpKaBama 3a OUBIIET
CYIIpY’KHHKA, JIH C€ Y TOM CIIydajy Mopa OOpaTUTH JUPEKTHO OpraHy Ap)KaBe
YTOBOPHHUIIEC HAaIJIEKHOM 32 OJITyYHBaE O €r3eKBaTyPH.

OBako ozpeleHo mospe mpruMeHe 3Ha4ajHo je MOIN(UKOBAHO JI€jCTBOM JIBE
npyre onpenode ucror wiana. [IpBo, cBaka ap>kaBa yroBopHuna uMa MoryhHoct
Jla CTABU pe3epBy y TOTIIEAY y3pacTa JIuila Ha koja ce KoHBeHIHja mpuMemyje,
Tako mTo he orpaHMuKMTH MpUMEHY Ha o0aBe3e M3Jp)KaBama MpemMa JIelH Koja
Hucy HaBpimia 18 roguna (ymecto 21 romune).?! JIpyro, yroBopHuama ce OMo-
ryhaBa na najy uzjaBy kojom he nmpommmput npumMeny KonBeHmuje (Mau \beHor
Jiena) Ha OMII0 Kojy 00aBe3y M3pKaBama Koja IPOUCTHYE U3 TOPOANYHUX OTHOCA,
pomuTesbcTBa, Opaka wiu cpoactsa.’? Tume ce yroBopHHUIIAMa TPYKa MPHIHKA
na ,,CKpoje’ moJbe MpUMeHe OBOT M3BOpa Ha d la carte OCHOBaMa?3 M MpHJIaroje

18 Bua. C. Mapjanosuh, MehyHapoHO 0CTBapHBarbe U3APKABAKA YWIAHOBA MOPOIUIIE —
oupajyhu usmely Konsennuje YH (1956) u Xanike kousennuje (2007), 36opuux pagosa [lpasrot
Gaxyniewia y Huwy, LVIIL, 6p. 78/2018, 235-254, 248.

Y. 2 cr. 1 1. a) u 6) Konsentuje.

20y, 2 er. 1 1. ) Kousenuuje.

2151, 2 cr. 2 KonBenuuje.

2y, 2 cr. 3 Konsenuuje.

23 W. Duncan, The Hague Convention of 23 November 2007 on the International Recovery
of Child Support and Other Forms of Family Maintenance, Comments on its Objectives and Some
of its Special Features, Yearbook of Private International Law, Volume 10/2008, 313-331, 319.
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ra CONCTBEHOM CXBaTamy O 3HAUajy Mpy’Kama 3allITUTE IMOjeINHIM KaTeroprjama
cy0Ojekara. Tako je, Ha mpumep, CpOuja nana uzjaBy na he npumeny Konsenmuje
MPOIIMPUTH Ha U3JPIKaBabe JIele Koja ce Haja3e Ha PEIOBHOM IITKOJIOBAY JIO
HaBpuIeHe 26. TOAUHE )KUBOTA, KA0 M Ha IMYHOJETHY JIelly KOja Cy HeCIIocoOHa 3a
pan ¥ HeMajy JOBOJHHO CpeAcTaBa 3a W3ApKaBame, TOK TaKBa CUTYyaIlHja TPpaje.

[TomenyTe onpende KOMIUIMKY]y TIOCa0 CyA0Ba U HEHTpaHOr oprana. Hanwme,
OHE Ce MPUMERLY]Y Ha 0a3u peUIpoIIMTeTa — ApKaBa Koja je CTaBuiIa pe3epBy He
MOJKE 3aXTeBaTH NpruMeHy KoHBeHIIMje Ha TnIa y Torieny KOjuX je lbeHa MpuMeHa
orpaHWYeHa 300T y3pacTa, a YTOBOPHHIIA KOja je W3jaBOM TIPOIIHPHIIA ITOJBE TIPH-
MmeHe KoHBeHIIMje MOJke padyyHATH Ha leHY IPUMEHY CaMo Y OAHOCHMA ca IPYToM
YTOBOPHHUIIOM Y MEPH Y KOjOj Ce ThUXOBE M3jaBe MOAyaapajy y Moriieqy odaBe3e
u3apKaBarmba 00yxBaheHe n3jaBama u aenoBa KoHBeHIMje Ha Koje ce OHe oHoce. >

VY KOHTEKCTY NMpHU3HAKA M U3BPIICHA OIIYKE O U3J[PKaBaby OBO 3HAYM, HA
npumep, 1a onpende Konsennuje nehe BaxxuTu y ciydajy 3axTeBa 3a MpU3HaE
IpHOTOPCKe oTyke y CpOmjn, Kaga ce OHa OMHOCH Ha M3APKaBaLE IETETa KOje je
HanyHuio 19 ronguna,? anu 6u romahu cyj, ca Apyre cTpaHe, MOTao J1a ImpHMe-
HoM KoHBeHIIHje mpr3Ha o/uTyKy nopekisioM u3 Typcke Koja ce THue U3/IpiKaBamba
JIeTeTa KOje je HaBpIIUIO 24 TOAWHE )KUBOTA U HAJIA3U CE Ha IIKOJIOBakbY.2

Monudukaryja mojba IpuMeHE yUHh-eHA Ha OBaj HAUMH 3aXTEBa U OMPE3HO
MOCTYMAame Ofl CTPaHe CyJI0Ba, KaKo ofipeade O Mpu3Hamy U U3BpIIey 13 KoHBeH-
1yje He Ou Onye mpuMemeHe y cuTyarijama kaga Konseninja ue obasesyje Cpou-
Jjy, nocebHo umajyhu y Buay to na nomahu cynosu Hehe yBek mohu na pauyHajy
Ha TIPETXOJIHY 00paly 3aXTeBa 3a PU3HAKE O] CTPaHe HEHTpaTHOT opraHa (Mu-
HucTapcTBa punancuja).”’ C TUM y Be3H, HajIIOy3IaHUjH U3BOP HH(DOpMaIHja O
crarycy KonBeHnuje y mojetuHuM Jap’kaBaMa, TIOTHETHM pe3epBaMa 1 u3jaBama
je eBUeHIIMja KOjy BOAM Xalllka KoHpepeHuja 3a Mel)yHapogHO MpUBaTHO Mpa-
BO, JIOCTYITHA HAa MHTEPHET CTPAHUIINA OBE OpraHu3aImje.’

3. OIUIYKE IIOJIOBHE 3A ITPU3HABE 1 N3BPILIEBE
HA OCHOBY KOHBEHIIUJE

Konsenmuja He onpelyje mra ce mogpa3zymeBa Mo ITOjMOM ,,0[ITyKa™, aju
yTBplyje Koje KapaKTepUCTHKE 0Baj aKT MOpa UMAaTH Jja OM Caaao y 1oJbe PHUMEHe

24 Bug. ui. 2 cr. 2 u 3 Konsennuje.

25 I{pua ['opa je craBuiia pezepBy y cmuciy ui. 2 ct. 2 KonseHIuje.

26 Typcka je u3jaBoM mpommpriia mpuMeny KoHBeHIHje Ha H3/1p)KaBarbe MMy HOJIETHE eNe CTa-
puje ox 21 roguHy, 10 HaBPIIEHUX 25 TOAMHA, IO YCIOBOM JIa CE 0Ba JIHIA Hajla3e Ha MIKOJIOBAmbY.

270Bo 360r Tora mto KoHBeHIIMja He HCKIbyUyje MOTYHHOCT MOJHOIIEHha 3aXTeBa 3a MPHU-
3HaWbE OINTYKE IUPEKTHO HAJIC)KHOM cyny (Apyrom oprany). Bua. un. 37 Kousenuuje.

28 https://www.hcch.net/en/instruments/conventions/status-table/?cid=131.
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nortasska V (Ilpm3Hame n u3Bpiiene). Yiran 19 koju onpehyje nomarmaj oBor mo-
IJIaBJba je, y OMIITUM I[pTaMa, 3aCHOBAH Ha oJipeidama o oJby MPUMEHE (YJIaHo-
B 1-3) Xamrke KOHBEHIMjEe O IPU3HAILY U U3BPIICHY OJJTyKa KOje ce OAHOCe Ha
obasese uzapkaBama (1973).%

Onpende o IpU3HAKY U U3BPILCHY Ce IPUMEY]Y Ha OJIITyKE O H3JIpiKaBamby
KOje Cy JIOHEITH CYJIOBH WJTH YIIPABHHU OPraHH, OJJHOCHO Ha CIIOpa3yMe WM HATO/l-
Oc (mopaBHaMa) 3aKJbyYCHE TIPS CYIOM WJIU YIIPAaBHUM OpraHoM Hjiu oo0peHe
o cTpaHe oBux Tena. KonseHiuja yBaXkaBa YHECHHILY /1 j€ HaJJISKHOCT 32
JIOHOILIEH-E OJITYKa 0 U3ApKaBamy y NOjeIMHUM JIpyKaBaMa yrOBOPHHUIIAMA H3Me-
IITEHa ca Cy/I0Ba U IIPEHeTa Ha aIMUHUCTPATUBHE OpraHe, Te Mel)y oyke nomoo-
HE 3a IPU3HAKE yOpaja v OHE KOje CY JOHETE O] CTPaHe OBAKBHX CIICIHjaTM30BAHUX
tena.? Kousenruja, Takohe, 6irke oxpelyje mra ce cMarpa ,,yIpaBHIM OpraHOM
Yy OBOM KOHTEKCTY, HaBoAehu 11a je y muTamy jaBHO TeJOo YHje Cy OMIyKe MO0~
JKHE CYJICKO] KOHTPOJIH TIpeMa TpaBy Ap)KaBe y KOjoj je OpraH YCTaHOBJHEH U
KOje Cy, IpeMa CBOM JICjCTBY M MIPABHOj CHA3H, CIIMYHE CYACKUM OfiTyKama.>!

Omryka unje ce IpU3HaAKkE U U3BPIICHE 3aXTEBA MOXKE Ja 00yXBaTa U ayTo-
MaTCKy MHJCKCAIIN]y U3HOCA U3MIP)KaBama. Y MUTAKY Cy OJUIYKE KOje capiKe
MaTeMaTHuKy (GopMyIiry 3a MepUOJUYHO IpruiarohaBame U3HOCA H3/IPKABAHA
uiu Tabene y KojuMa ce HaBOJAM MPEIU3Ha JUHAMUKA MepHoIuIHOr noBehama
oBor u3Hoca.? Omtyka Takohe Moke a 00yXBaTa 3a0CTald AyT HA HME H3IpKa-
Baa, PETPOAKTHBHO U3/pXKaBame U mpunaaajyhe kamare. [Toq peTpoakTHBHIM
U3IpKaBaBEM Ce TI0/lpa3yMeBa H3HOC U3pKaBamba 32 BPEMEHCKH MEPHO Mpe
HETO IIITO je JIOHETa OJTyKa KOjoM je Ay>KHUK 00aBe3aH Ha mahame nu3apikaBama,
JIOK Ce U3pa3 ,,3a0CTalIH AT KOPUCTHU 3a O3HaYaBambe HerIaheHor u3IpikaBama
HaKOH J0HOIIERma oTyke. > KoHauHo, 0/TyKa Koja ce Ipu3Haje MoXe J1a 00yxBa-
Ta U3HOC TPOLIKOBA HACTAJHNX Y MOCTYIKY HEHOT JOHOILICHA.

Kana ce omryka He 0JTHOCH HCKJBYYHBO Ha 00aBe3y M3/IpKaBama, ojipenoe
KonBeHLMje 0 MpHU3HAKY U U3BPLICHY CE MPUMEIbY]y CaMO Ha JIe0 OIJIyKe KOjH
ce THUe u3ApKaBama.>* 3axBasbyjyhu 0BOj onpendu, Cya y Ap)KaBH MPU3HAA
Hehe Hy)KHO MOpAaTH Jia MPU3HA JIC0 O/TYKE KOjU C€ OJTHOCH Ha MPETXOHO MUTAHE
(Ha mpuMep, yTBphUBamke OYMHCTBA), KAKO O OJIJTyYHO O 3aXTEBY 3a MPHU3HAKE
Jieria OJNTyKe KOjU Ce OHOCH Ha M3JprKaBambe y ckianay ca KonBeHiujom.

29 Convention of 2 October 1973 on the Recognition and Enforcement of Decisions Relating
to Maintenance Obligations. OBaj Mel)yHapoHH YTrOBOp je CTaBJbCH BaH CHAre y OIHOCHMA H3Mehy
IpXaBa Koje cy yropopruiie KoHBeHIIHje, y MEpHU Y K0joj Ce M0Jba MPHUMEHE THX HHCTPyMEHATA
nokjamnajy (Bun. wi. 48 Konsenmyuje).

30 A. Borras, J. Degeling, op. cit., 78, 79. Y 10KyMeHTY ce Kao MpruMep HABOJE CKaHTHHABCKE
npxase, HoBu 3enann, AycTpanuja i nojequHe caBesHe apxase y okBupy CA/L

3151, 19 cr. 3 Konsenuyje.

32 A. Borras, J. Degeling, op. cit., 79.

33 Ibid.

3451, 19 cr. 2 KonBeHuuje.

35 A. Borras, J. Degeling, op. cit., 79.
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Unan 19 cagpxu 1 mojanmemne y ToTIey Tora Ja ce oapeade moriasba V
NpUMEmbYjy U Ha IPU3HAE CriopasyMa o u3pkaBamy.>® Ha ocHOBY TekcTa u3-
BemTaja y3 HanpT KoHBeHITH]e, MOXKe ce 3aKJBYUUTH J1a C€ OBa oapenda OTHOCH
Ha MPUBATHOIIPaBHE CIIOpa3yMe O M3ApKaBamwy u3Mel)y rmopeprona u Ty, HUKa
KOje T03Hajy mpasa ofapehenux apxasa.’’ Y mUTamy Cy CriopasyMH CaunibeHH y
(hopMU BEpOJIOCTOJHUX HCITPABa UJIU HA JIPYTH HAYMH MOTBPl)EHU UITU PETUCTPO-
BaHM O]] CTPaHe HaUISKHKUX opraHa.’® OBaKBH criopa3yMu Cy MPEAMET MPU3Haba
Ha ocHOBY KOHBEHIIM]e caMo I0J] YCIIOBOM J1a UMajy CBOjCTBO M3BPIIIHOCTH IIpeMa
MpaBy JpKaBe MOpEeKIia, Ha HCTH HAUYWH Kao KaJia je y IMUTamky OJUTyKa O H3JIpKa-
Bamy.>” V Be3M ca MOMEHYTHM CllopasyMuMa je BaxHo uctahu na Konseniuja
oMmoryhyje yropopHHIlamMa J1a 1ajy u3jaBy Ha OCHOBY Koje he M3BpIIeHhe OBaKBUX
criopasyMa IpUXBaTHTH CaMO aKo j€ 3aXTEB MOJHET IPEKO IEHTPATHOT opraHa,*
mro je Cpbuja yunnamma. !

4. OCHOBMU 3A ITPU3HAKE 1 MU3BPUIELE —
OAPEJBE O MHAWMPEKTHOJ HAJJJIEXKHOCTU

KonBeHnMja cajipku MO3UTUBHE M HETaTUBHE YCIIOBE 3a IPH3HALE U U3BP-
mierbe.*? T1oj1 MO3UTHBHKUM YCIIOBHMA C€ TI0Pa3yMeBajy MpaBuiia O UIHUPEKTHO]
MelyHapoIHOj HaUIeKHOCTH — OJUTYKa IMTOPEKJIOM U3 pyTe ApKaBe yTOBOPHHIIE
ce MOJKE MTPU3HATHU CaMO aKo je HAAJIS)KHOCT CyJa WM APYTOr OpraHa y Ap)KaBH
nopekJia Ousa 3aCHOBaHa Ha jelIHOM O] OCHOBa mponucanux Kouseniujom.*

VY Be3u ca OBUM je BaXKHO OMaxX YUYUHUTH jellHY HAIIOMEHY: 3a CYA ApXKaBe
MIpU3Hamka HUje pelleBaHTaH (OpMaJIHU OCHOB Ha KOjeM je CyZ ApyTre JApiKaBe
YTOBOPHHMIIE 32CHOBA0 HAJIJISKHOCT JIa OJITyUyje 0 3aXTEBY 3a U3pKaBame, Beh
Jla 7Y je jeZlaH 0J] OCHOBA HAJJIKHOCTH Koje HaBoau KoHBeHIIH]a hakituuku 1o-
crojao.** OBo je KJby4HO 3a (yHKIIMOHHUCAE MEXaHU3Ma YCIIOCTaB/beHOT KOHBeH-
ujoM — Oyayhu 1a ’oMe HECy YHU(HKOBaHA ITPaBmiia O TUPEKTHO] Mel)yHapoIHO]
Ha/JIS)KHOCTH, HALlMOHATHA TTpaBa MOTY IpeABUlaTH pa3IuunuTe KpUTEpUjyMe

36Yn. 19 cr. 4.

37 A. Borras, J. Degeling, op. cit., 98.

38 Bua. W. Duncan, op. cit., 325.

¥ Y, 30 cr. 1 Konsennuje.

40y, 30 cr. 7 Konsenuuje.

4 Bup. https://www.hcch.net/en/instruments/conventions/status-table/notifications/?csid=
1440&disp=resdn.

42 Bun. L. Walker, Maintenance and Child Support in Private International Law, Oxford
and Portland, 2015, 147.

43 HeraTWBHH yCIIOBH C€ OJTHOCE HA PA3JIOre 3a 0JI0Mjarbe PU3Haa KOjU Cy yTBpheHu y ui. 22
Konsenuwuje.

4 A. Borras, J. Degeling, op. cit., 80.
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3a yCIOCTaBJhakhe HAJIJIGKHOCTH 32 MEPUTOPHO OJIITyYHBAE y OJIHOCY HA KpH-
TepHjyMe 3a Ipu3Hame 1 u3Bpuiewne n3 Konsenuuje. OBo je, Ha mpuMep, ciayuaj
ca Cpbujom: KonBeHnmja 103B0oJbaBa MPU3HAKHE U H3BPIICHE OTYKA Kaja je CyI
JpKaBe yrOBOPHUIIE 3aCHOBAO HAJJIC)KHOCT Ha KPUTEPHUjyMy yoOHruajeHor 6opa-
BUIIITA TY>KEHOT WJIM TYXKHOIIA, IPU Y€MYy 3aKOH O pelllaBamy CykoOa 3aKoHa ca
OpOIMUCUMa APYTHX 3eMasba (y AajbeM TekcTy: 3PC3)* He KOPHUCTH OBaj OCHOB
JTUpeKTHe Mel)yHapoiHe HaJIe)KHOCTH, Beh ce MaxoM ocliama Ha JIpiKaBJbaHCTBO
U mpeOuBanuinTe cTpanaka.*

[Ipema Tome, nomahiu cy He MOXKe OOUTH Jia TPU3HA OITYKY TIOPEKIIOM U3
JIpyTe ApKaBe yTOBOPHHULE 300T TOra IITO je Cyl T€ ApKaBe 3aCHOBAO CBOjy HaJI-
JISKHOCT, TIpUMepa paju, Ha MPEeOUBAIUIITY TYKEHOT, KaJia je Ha OCHOBY YHHe-
HHIIA KOje je YTBPAUO CY. ApXKaBe Mopekia oanyke,*’ jacHo 1a je TyKeHH HMao
1 yoOmJajeHo OOpaBHUINTE y OBOj APKaBU Y BpeMe MOKpETama MOCTyIKa Tpel
TUM cygoMm.*8

KoHBeHIIHja caJp» ¥ 3aTBOPEHY JINCTY OCHOBA MHUPEKTHE HAJIEKHOCTH.
Onnyxa Koja je monoOHa 3a MpU3Hame MOXKE OMTH 3aCHOBAaHA CaMO Ha jeTHOM O
cienehux anTepHaTHBHUX OCHOBA:

— TY)KEHH je UMao yoOudajeHo OOpaBHIITE Y ApKaBU MOPEKIIa OAIYKe Y BpeMe
MOKpEeTamka MOCTYIKa;

— TYXCHU je U3PUUUTO MPUXBATHO HAJJICKHOCT CyJa U C€ YIyCTHO Yy pac-
MpaBJbakbe 0 MEPUTYMY 0€3 HCTHUIIAha TPUTOBOPA HEHAJIJIC)KHOCTH TIPBOM
Moryhom npuiankom;

— TIOBEPHUIAI] j& MMa0 yoOmdajeHo OOpaBHUINTE Y AP)KAaBHU MOPEKIa OIIIYKE y
BpeMe MOKpeTama MOCTYTIKa;

— JeTey 4Hjy je KopucT ofapeheHo m3apkaBame je UMalo, Y BpeMe TOKpeTama
MOCTYNKa, yoOHUYajeHo OOpaBUIITE y APXKABH MOPEKIIa OAYKE, YKOIHKO je
¥ TPOTUBHUK TIpejIarada ;KMBeO Y TOj IP)KaBH ca IETETOM HIIH je O0paBHUO
y TOj APXaBH U Yy 1H0j mi1ahao n3apxaBame;

— OCHM Y CTIOpOBHMA KOjH C€ OJTHOCE Ha M3ApKaBambe JIeIe, II0CTOjao je THCMe-
HU CIIOpa3yM cTpaHaka O HaJJIe)KHOCTH;

— OIJTYKY je JOHEO OpTaH KOjH je OMJIYYHUBAO Y CIIOPY O TUIHOM CTATYCY HIIH
POANTEIHCKO] OATOBOPHOCTH, OCHM aKO je HaJISKHOCT OMJla 3aCHOBaHa CaMo
Ha JIP’KaBJbAHCTBY jeJTHE O] CTpaHaKa.

[IpBa nBa ocHOBa HaAJIEKHOCTHU cy OMia HecropHa 3a TBopue Konsenuuje,
Oymyhu nma ce 3acHMBAjy Ha MHUPOKO MpUXBaheHNM KpUTEpHjyMUMa: Ha BE3H U3-

4 Cn. muct COPJ, 6p. 43/82.

46 O oBom pobemy Buau Bulie ko C. Mapjanosuh, op. cit., 244-247.

47 KonseHIuja npesirha j1a je opran HaJUIeKaH 3a IIPU3HAE U U3BPILICHEC BE3aH YHHCHHU-
ama Koje je yTBPIUO CyJ IpKaBe MOpEeKJIa y CBPXY OJIyUHBama O CBOjOj HAAJNEKHOCTH. Bu.
ui. 27 KonBenuuje.

4 By, ui. 20 cr. | 1. a) KouBeHuuje.
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Mel)y TykeHor (00MYHO Ty’KHUKA H3ApKaBarma) U IpKaBe Cy/1a U Ha MPUCTAHKY
TY>KEHOT Ha HaJIeKHOCT. Tpehu ocHOB — yoOr4ajeHo OOpaBHILTE MOBEPUOLA U3~
JIp’KaBarba — 3aXTEBAO0 j€ M3BECHY KPEaTHBHOCT KaKo O ce Halllao y KOHAYHOM
TEKCTy yroBopa. Hanme, nako BehnHa HalimoHa THUX MTpaBa npeaBrl)a HaaJeKHOCT
y CTIOpOBUMA O U3p’KaBamy Ha OCHOBY Be3e M3Mel)y nprkaBe cy/ia U TOBEpHoIa
u3/pKaBama,’ 3a mojeinHe JpXKaBe Koje Cy y4eCTBOBAJIC Y MPEroBOpHMa IoMe-
HYTH OCHOB HaJJIEXKHOCTH je HempuxBaTibuB.”? OBo ce mocedno oxnocu Ha CAJl
Koje, 300T YCTaBHOIIPABHUX OTPaHNYEHba, MHCUCTHPAjy Ha TOME Jia TYKESHU MOpa
UMaTH oroBapajyhy Be3y ca IpKaBoM ITOpeKya OITyKe Kako Ou Ta oryKa Ouia
npusHara.’! 36or Tora KoHBeHIIHja 103B0JbaBa CTaBIbAKE PE3EPBE Y MOTIIETY
OBOT OCHOBA MHIUPEKTHE HAUIeKHOCTH,>? mTO ¢y CAl u yunnwuie. [Ipaktnuna
MOCJIeIIIa OBOI'a je 1a MOBEpUJIaLl KOj! je M3/IejCTBOBAO OAYKY JoMaher cyna Ha
OCHOBY UHIh-eHHUIIE Aa )uBH y Cpouju, Hajuenthe He MOKe padyyHATH Ha TO Aa he
omnyka outu npusHata y CAJl Ha ocHoBy KonBeHmuje.

Ca gpyre cTpane, yoOnuajeHO OOpaBHUIITE MTOBEPHOIIA Y IPYKABH TOHOIICHA
OJUTYKE Ce MIIaK IPpUXBaTa Kao MyHOBa)KaH OCHOB HaAJIe)KHOCTHU U 0e3 MoryhHo-
CTH J1a C€ FEroBa MpUMeHa OTpaHuYH pe3epBaMa, Kajia je y MUTamky U3/IPKaBarmbe
nere.> nak, y BOM CIy4ajy je HCOMXO/IHO /1A je U IYKHUK H3pKaBarba )KHBEO
ca IeTeTOM MM Makap 00OpaBHO y OBOj APKaBH 3a BpeMe JIOK je Tmahao u3mprxa-
Bame. Tume ce 00e30elhyje anekBaTHa Be3a n3Mel)y AprkaBe Mopeksia OJTyKe U
IyKHUKA U3IpKaBama, T OMOryhyje mpu3Hame OIITyKe y CHTyarijaMa Koje cy
yoOnuajeHe y mpaKcu: Kaja ce Ny KHHUK U3ApKaBamba OJCEIH U3 Ap)KaBe y Kojoj
JeTe, Kao TIOBEPHJIAIl H3pKaBarba, HaCTaBJba Ja XUBU.

[Ipumena mpeocTaia JBa OCHOBA HHAMPEKTHE HAJIJIEKHOCTH — HAJIC)KHOCT
Ha OCHOBY CIIOpa3yMa CTpaHaka W HaJJIeKHOCT MTPOUCTEKIIA U3 YHEH-EHUIIE 1A je
CyJl HICTOBPEMEHO OMJIYYHBAO O CTATYCHOM CIIOpPY HJIM BPLICHY POAUTEIHCKUX
mpaBa — ce Takole MO)Ke OTpPaHMYHUTH pe3epBaMa. Y BE3HW ca CBHM pe3epBama
npeasulenum wianoM 20 KonseHuuje je noTpeOHO YYUHUTH JBE HAITIOMEHE.

IIpBo, pe3epBe HEMajy pelUIPOdHO AejcTBO.> To mro Cpbuja Huje cTaBmIa
peseBe npeaBuleHe MOMEHYTHM YJIaHOM, 3Ha4H Ja cy Aomahu cynoBu y o0aBe3n
Jla TTPHU3HAJy O/NTYKE U TIOPEKJIOM U3 Jp’KaBa yTOBOPHHUIIA KOj€ Cy TO YUHHHIIE U
YHjU CYZOBH, y aHAJIOTHOM CIIy4ajy, He Ou Ouin y o0aBe3u Ja Mpu3Hajy OIIyKe
HaIINX Cy/I0Ba aKO Cy OHE 3aCHOBAaHE Ha OCHOBHMMa oOyxBaheHNM pe3epBama.

49 To je cnyuaj u y nomahem melyyHapoaaom npusatHoM npasy — 3PC3 nipesisulja HaIeKHOCT
cyznosa CpOuje y criopoBHMa 0 3aKOHCKOM H3JIpyKaBamby Jele Ha OCHOBY IIPEeOMBAINIITA eTeTa y
CpOuju, OTHOCHO Ha CPIICKOM JPKaBJbAHCTBY MAJIOJIETHOT Tyskuona. Bux. wr. 67 ct. 1 1. 1 n 3 3PC3.

S0 Bun. A. Borras, J. Degeling, op. cit., 81.

SUL. Walker, op. cit., 151.

2451, 20 cr. 2 Konsennuje.

3 Y5. 20. cr. 1 1. 1) KouBenuuje.

34 L. Walker, op. cit., 154.

Y. 62 cr. 4 Konsenuuje.
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Jpyro, YumbeHHIIA 12 je pKaBa MPU3HAKa HCKOPHCTHIIA TPABO HA CTABJHAHE
PEe3epBU jOII yBEK HE 3HAUM U arlicOlyTHY HEMOT'YRHOCT Ja olIyKa Koja MoTH4e
W3 IpyTe Ap’kaBe YTOBOPHHUIIE IMpon3Beae onrorapajyhe mejcrso. Konennmja,
Haume, npensubha na he apkaBa Koja je cTaBUJIa pe3epBY Y MOTIIEAY HEKOT OJf
ocHoBa mpeasuhennx wianoM 20, UTMaK MPU3HATH U U3BPIIATH OUIYKY Kama Ou
M0 BbCHOM TIPaBY, y CIMYHUM YUEEHUYHUM OKOJTHOCTHMA, OpPraHHu OBE JIPIKaBe
MUMaJIi HaJJISKHOCT 3a IOHOIICHE OTYKe O M3apxkaBamy.>® Cmucao oBe ofapende
jey ToMe z1a ce cyny IpkaBe IMpU3Hama JI03BOJIH Ja 3aHeMapu OCHOB JUPEKTHE
MehyHapoHe HAIC)KHOCTH KOjH j€ IPUMEHHO Cya Ap)KaBe MOpPEeKIIa OIITyKeE,
OJHOCHO Jia MPOLIEHH /1a JIU TIOCTOje YMIbEHUIIE Koje OM, y aHaJIOTHOM CIIyd4ajy,
JIO3BOJIMJIE CY/Iy JIpKaBe MPU3HAa Jia 3aCHYje CBOjY HAJIGKHOCT 38 MEPUTOPHO
ofny4YuBame.’’

[Mopen Tora, Konsennuja npensuba jga ce oiiyka o U3ApxKaBamy JeTera
mialer ox 18 ronguHa, Koja He MOXke OMTH MPU3HATA CaMO Kao Moceula oMe-
HYTHUX Pe3epBH, IPUXBaTa y 3aMOJHEHO] IP>KaBU Kao YTBphyjyha y moriremy momo0-
HOCTH JIeTeTa 33 U3/IpKaBame.’® AKO je MpU3HAE U H3BPIICHE OBAKBE OTYKE
on0OujeHo y 3aMOJbEHO] APKaBH, TIOBEPHUJIAIl H3ApKaBama he outn ocyhen Ha
MOKpETamke HOBOT MOCTYIIKA Mpe]] CyI0OBUMa OBE AprKaBe. Y TaKBOM CIIy4ajy, Ol
penda y muTtamy 06e36eljyje ma ce mocTojame caMor IIpaBa JIeTeTa Ha H3ApKaBambe
He yTBphyje moHoBo, Beh aa cyn 0BOj JpKaBU peliaBa UCKJBYYHBO O MUTambIMa
KOja ce OHOCE Ha U3HOC M3/P)KaBamba U TUHAMHUKY HeroBor miahama.>”

5. CJIVHAJEBHU ¥ KOJUMA JE MOI'Y'RE OABUTU
[NPU3HABE 1 U3BPLIEKE

[pu3Hame 1 U3BPIICHE OJUTYKE Ce MOXKE OJIOUTH M OHJIa KaJia je CY/I IpyKaBe
MOJINJbE 3aCHOBAO CBOjY HAJUISKHOCT Ha jeTHOM OJI OCHOBA KOjH Cy IpeaBul)eHn
Konsernnujom. Ondujame je, MehyTnm, Taga Mmoryhe camo y jeTHOM O] CITydajeBa
npensul)eHuX oBUM M3BOPOM. Paznosu 3a ondujame npu3Hama Cy yoOOHuajeHn ’
OJTHOCE CE Ha TIOBPEJly jaBHOT MOPETKA ApiKaBe MpH3Hama (3aMOJbEHE JIpKaBe),
MOBpe/y IIpaBa 00paHe TYXKEHOT, Cly4ajeBe IpeBape y MOCTYIKY, IOCTOjamba
paHuje MOKPEHYTOT TOCTYIKa MPeJ CYI0M JIpKaBe MPU3HAKka WK NpecyleHe
crBapu.®’

VYcIoB 3a nmpu3Hame KOjH ¢e OJHOCH Ha OJICYCTBO MOBPE/IC jaBHOT MOPETKA
je hopMyiincaH Tako Jia CyrepHilie PpECTPUKTUBHY IPUMEHY U3y3eTKa — OJI0U]jamhe

56 qy1, 20 cr. 3 KonseHyje.

ST A. Borras, J. Degeling, op. cit., 83.

3. 20 cr. 5. Konseniyje.

% Bun. L. Walker, op. cit., 153; A. Borras, J. Degeling, op. cit., 85.
%0 By 1. ui. 22 KouseHruje.
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MIpU3HAaKka je MOTyhe aKo je IpU3HAKkE U U3BPIICHE OITYKE ouuliegrHo HECTIOJUBO
ca jaBHHM MTOPETKOM 3aMoJbeHe ApikaBe.®! V u3Belntajy y3 Teket KoHBeHImje ce
Takole UCTHYe Ta 0Baj PA3JIoOT 3a OI0Mjamhe He OM Tpebasto 1a TOCTYKH Kao H3ro-
BOp CyAY Aa C€ YIIYCTH y T€HEePaIHO MPEUCIUTUBAKE MEPUTYMA OANyKE, Kao U
Jla pa3IUYUTOCT CYTICTAHIUJaTHOT MpaBa JIp>kaBe MopeKJia OMITyKe Y OJIHOCY Ha
3aMOJbEHY IpXKaBy He MOXe Jia onpasa kopuiihemwe n3ys3erka. Y oBoM I0Ky-
MEHTY Ce He HaBOJIe IPUMEPH ClIyUuajeBa y KojuMma Ou o0ujame mpru3Hama 300T
MOBpe/Ie jaBHOT MOPETKa 101a3uio y 0o3up. Ca apyre cTpaHe, y JIUTEpaTypu ce
MIOMHLE 1a OW TO MOTa0 OMTH CIyUaj, Ha IIPUMeED, ca OIITYKOM Koja yTBphyje
o0aBe3y U3apKaBamba MpeMa OHOJIOIIKOM POJUTEIbY Urja Cy POAUTEIbCKA MTpaBa
mpecTaja 300T Tora IITO je JeTe AaTO Ha YCBjajamhe WM Ca OITyKOM KOjOM je
oBakBa 00aBe3a yCTaHOBJbEHA TPEMa POAUTEIbY UHje je MPaBO Ha CTApPAmbE MPeT-
XOIIHO TOBpeleHo HE3aKOHUTHM OfiBOhemeM aerera.®

[Ipu3Hame 1 U3BpILEHE OAJIYKE c€ MOKe OOUTH U aKo je OJuTyKa J00ujeHa
MpeBapoM y TIOTJIENy MTpaBmiIa ocTynka.** OBaj 0CHOB of0Hjama je Ipey3eT U3
Xanike KOHBEHIIUje O MPU3HAaY M U3BPLICHY OJUTyKa Koje ce OqHOCce Ha 00aBe3e
m3npxkaBama on 1973. roguHe u HamIao je cBoje Mecto y KoHBeHIIH]jH, TIpe CBeTa,
300r cxBaTama Ja KOHLENT IpeBape HUje HyKHO oOyxBaheH moBpeaoM jaBHOT
mopeTka.® IlpeBapa y MOCTYIIKY HOApa3yMeBa IMOCTOjambe CYyOjeKTHBHOT eJIEMEHTa
Ha CTpaHH Cy0jeKTa KOjH je U3/IejCTBOBAO OJUTYKY: CMUIIIbEHY MaHUITYJIallKjy KpPO3,
Ha IpUMeEp, TOTHOIICHE JTAKHUX J0Ka3a nin dancudukoBame 10KymeHara. %

[puzHame oamyke MoXe OMTH 00MjEHO U aKo je y IpyKaBU IPU3HAKA Y TOKY
paHHje MOKPEHYTH TIOCTYTIaK n3Mel)y MCTHX CTpaHaKa M ca HCTHUM IribeM.%” Panmja
JUTHUCTICHICHIIM]a ITPe]l OPraHOM 3aMOJBEHE IPIKABE je Mpenpeka 3a MpH3Habe OH/1a
KaJa je b (CBpXa) mapalieieHuX MocTyIaka naeHTuIHa. To 3Ha49u 1a ce mocTyII-
M HE MOpajy HY>KHO 3aCHHBATH Ha UCTOM IPaBHOM OCHOBY, Beh ce UACHTUTET
CIIopa TpoIIersyje Mpeko mopeherba Ty)OeHnX 3aXTeBa KOji Cy Y FbiMa HCTaKHy TH.%

UumeHnla Ja je y 3aM0JbEHOj IP’KaBu JOHEeTa ofuTyKa u3mel)y HCTUX cTpa-
HaKa ¥ ca HCTUM [UJbEM MOKE TaKkol)e mpeIcTaBIbaT MPENpeKy 3a Mpu3Hame.®

619, 22 ct. 1 1. a) Konsenuje.

%2 Bua. A. Borras, J. Degeling, op. cit., 86, 87.

93 Buu. R. Keith, Ten Things Practitioners Should Know about the Hague Convention of 23
November 2007 on the International Recovery of Child Support and Other Forms of Family Main-
tenance, Family Law Quarterly, vol. 51, 2/2017, 255-298, 262.

%Y. 22 cr.1 . 6) Kousenuwuje.

% A. Borras, J. Degeling, op. cit., 87.

% Bun. M. Verwilghen, Conventions on Maintenance Obligations (Enforcement — Applicable
Law), Explanatory Report, 1972, naparpa¢ 65. Tekct noctynan Ha: https://assets.hcch.net/docs/
€35f8994-d57d-4bd8-bb57-f7€6235¢524b.pdf.

7. 22 cr. 1 1. ) Kousenuwuje.

% Bua. L. Walker, op. cit., 161.

9 Yn. 22 cr. 1 1. 1) Konsenuuje.
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Hcro ce ogHOCH 1 Ha OITYKY KOja je MOHEeTa y OMJI0 KOjoj IPYTOj AP>KaBH C THM
Jia, y OBOM JIPYTOM CIly4ajy, OJJIyKa OpraHa Jpyre JAp)aBe MOpa HCIyHhaBaTH
yCIIOBE 3a MPU3HAKE Y 3aMOJbEHOj Ap>KaBU. M3 TekcTa onpende mporcTuye u 1a
,Ipyra apxasa“ He Mopa OuTH ap:kaBa yropopuuiia Konsennuje.”®

IoBpena mpaBa o0OpaHe, y MOCTYIKY KOjU jé OKOHYAH JIOHONICHEM OJIITYKe
JHje ce MPU3HAaLE 3aXTeBa, j€ jOII jejaH 0 pasjiora 3a oa0ujame npusHama.’! Ilo-
Bpezla OBOT TIpaBa ce, IpeMa TekeTy KoHBeHIrje, CBOIM Ha clTydajeBe y KojuMma
TY»EHH HHUje yUYECTBOBAO y MOCTYIKY y APKABU MOPEKIIA OJJTYKE, HU HETOCPE/I-
HO HUTHU [TyTeM 3acTylHUKa.”> Y TakBoj cuTyanuju KoHBeHIIHja IpaBu pas3iuKy
m3mehy nBe rpyne ciaydajeBa. [IpBo, y mpaBHUM CHCTEMHUMa y KOjUMa je JIUIIEe
MPOTHB KOjer je 0/UTyKa JJOHEeTa HMAJIO MPaBo Jia Oy/Ie CacIyIIaHo Mpe JOHOIICHA
OJUTYKE, TPU3HAKE MOYXKeE J1a Oy7Ie 0/I0K]eHO aKO OBO JIUIIE HUJE YPEIIHO 00aBeITe-
HO 0 TIOCTYIIKY U HHje My IIpy’KeHa PUJIHKa J1a y theMy yuecTByje.”? JIpyro, ako
MPaBo JIpiKaBe MopeKiia oIyKe He peaBulja 00aBeTaBame TYKEHOT O TIOKpe-
Tamy MOCTYIIKa, MOBPe/Ia MpaBa 00paHe HACTYyIa aKO OBO JIUIIEC HUjE YPEIHO
00aBeIITEeHO O OMTYITH U HUje UMAJIO MIPUITUKY J1a j€ OCTIOPH Y TIOTJIeTy YHE-CHUTIA
WJTH TIpaBa.

[NommroBame mpapa ondopane y 00a ciryuaja mojpasyMeBa Jia je TYKEHH ,,ypeil-
HO 00aBeIITeH 0 TIOKPETamy MOCTYIIKA FJIH JOHOIICHY OMIyKe. M3BemTaj y3
KoHBeHI1]jy HaraIaBa ja ypeaHo 00aBelITehe Moipa3yMeBa Ja je TyKeHU 0o
o0aBellITeH Tako Ja My ce oMoryhu jia pearyje Ha aJickBaTaH Ha4KH, a HE HY)KHO
Jla je IocTaBJbambe oaroBapajyher nucMena TyxeHoM o6uio ypeato.”* Ha ocHoBy
TOTra ce MOXKE 3aKJbYUYUTH JIa j€ MOCTOjalhe YPEIHOT 00aBeIITeha (PAKTHYUKO MMH-
TaWke KOje HE 3aBUCH OJ] TOTa JIa JIU j€ I0OCTABJbaikhe MUCMEHA TYKESHOM OHIIO Y
cKJIamy ca oxmroapajyhum mpomucuma. MehyTum, cam TeKCT IOMEHYTOT M3Be-
1ITaja je KOHTPATUKTOPaH Y OBOM Jielry, Oyayhu 1a ce y iheMy HaBOJIH Ja MIOjeTUHE
Jp>kaBe (OHE Koje aKTe JIOCTaBJbakha CMAaTpPajy akTUMa CyBepeHe BiiacTh) Hehe
MPHU3HATH OJIITyKe MPOUCTEKIIE U3 MOCTYIaKa Yy KOjuMa JJOCTaBJbakhe JTUIIMA Ha
BbUXO0BOj TEPUTOPHjH HUje OMIIO M3BPILNCHO Ha nponucad HauynH.” Kana je y nu-
tawy CpbOuja, cBakako O Tpebasso y3eTH Aa Ty>KEHHU KOjH ce Halla3M0 Ha HaIloj
TEPUTOPHUJH Y BPEME MOKPETarha MOCTYIIKA HITH JIOHOIICHA OJNTYKE O U3/IPIKaBabY,
HUje OMo ypeaHo obaBeniTeH y cMuciy wiaHa 22 KoHBeHImje, ako My JI0CTaBIba-
HC CYJICKOT MJIM aJIMUHUCTPATHBHOT aKTa JpKaBe MOopeKya OIIyKe HUje Ouio
M3BPIICHO Yy CKIIaNy ca ofpendama Mel)yHapoaHOT yroBopa O JI0OCTaBJbarby Ha

70 Ibid.

'Y, 22 cr. 1 1. ¢) Konsenuyje.

72 Ibid.

73 A. Borras, J. Degeling, op. cit., 88.
74 Ibid.

75 Ibid., 88, 89.
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cuasn u3meljy CpOuje u oe apskase.’® OBo 360r Tora mro ce KOHBEHIH]a He MOKe
TYMa4lTH Ha HAYUH KOjU OM MPECTaBIha0 MOBPELY Apyror Mel)yHapoaHOT yro-
BOpa Ha CHa3M u3Mel)y nprkaBe MONMIBbE U 3aMOJBEHE IpiKaBe.’’

KonauHo, pasnor 3a of01jame npu3Hama oyke mo KOHBeHIIUjU MOXKe TTpe/-
CTaBJbATH U YNIHEHUIIA /1A je Y>)KHUK U3J[prKaBarbha N3/1ejCTBOBA0 U3MEHY MPET-
XOJIHO JIOHETE OJITYKE O U3/IpKaBamby CynpoTHO oxpendama Konsennuje.”® Harwme,
y wrany 18 je camprkaHa oxpenda koja 6u Tpebao 1a Mmpy» U 3aIlITUTY TTOBEPH-
OIly M3/pXKaBamka — aKo je OJUTyKa O U3JIpiKaBamy JOHETa y APKABU yOOHYajeHOT
OopaBHUIIITa TIOBEPHUOIIA, TYKHUK U3[prKaBamba He MOXKE MOKPEHYTH MOCTYIAK 3a
M3MEHY OBE OJUTYKE Y HEKOj APYT0j APKaBH, CBE IOK OBEPHUJIALL jOII YBEK yOOu-
YajeHo OOpaBH y IpKaBH y K0joj je JOoHeTa ofyKa.”” AKo OM Ay »KHHK HUIIAK yCIIE0
Jia U3]IejCTBYje M3MEHY OATyKe MpeJl CYI0M APYyTe ApKaBe, Ipe Hero LITO je To-
BepuJIall MPOMEHHO CBOje yOOMYajeHO OOPAaBHUIIITE, eT3eKBATYypa TAKBE OITYKE ON
Morja OUTH 0J0MjeHa Ha OCHOBY 4wiaHa 22 KoHBeH1uje.

6. [IOCTYIIAK ITPU3HABA 11 U3BPIIEBA

Jenna ox Haj3HauajHUjuX HOBUHA npenBuleHa KoHBeHIMjOM je neTaJbHO
peryimcame Mpoleaype 3a NpU3Hamke U U3BPLICHE OTyKa 0 H3apxkaBamy. L{nib
OBHX OJipesiada je yCIoCTaBJbamke MOCTYIKA KOJU je jelIHOCTaBaH, Op3 U HE U3U-
ckyje mpeBenuke Tporkose.? tbuma ce moBepuan u3apkaBarma J0IaTHO IITH-
TH O H3Jiarama MnpaBujiiMa MOCTYIIKa HpeI[BI/IheHI/IX HallUOHAJIHUM IpPaBOM
3aMOJbeHE JpXKaBe, Koja OM MOTJa J1a W3a30By 3HadajHe Tenrkohe 3a OBO JUIE y
BHJly TyOMTKa BpeMeHa MM HaMeTarmba BUCOKHX Tpoinkosa.t! Mnak, Basba BOAHU-
TH padyHa o ToMe na KoHBeHIMja He mpeaBula MOTHyHy XapMOHHU3AIIH]y CBUX
acriekara IocTyIika, T¢ je ’oMe MmpenBul)eHo Ja ce, y Morieay Marepuje Koja Huje
perynucana KoHBEeHIINjOM, Ha TOCTYTIAK MPU3HAKHA M U3BPIICHA U 1aJbe IpUMe-
Y]y TIpaBUjIa IpxkKaBa yropopauia.t?

OcHOBHH TTOCTYTIaK je pornrcad 4ianoM 23 Korsenruje. J{prkaBe yroBopHHIE
nuMajy paBo Ja u3jase Aa he npuMemnHBaTH alTepHATHBHU MOCTYIAK MpeaBuleH

76 Bu., Ha npuMep, Xallka KOHBEHI[M]a O JI0CTaBJbatby Y HHOCTPAHCTBY CYACKMX U BAHCY/I-
CKHX aKara y rpajaHCcKuM 1 TproBuHCKUM ctBapuMa, Ci. riacHuk PC — MelyyHaponuu yrosopu,
6p. 1/2010.

77 Bun. Mark E. Villiger, Commentary of the 1969 Vienna Convention on the Law of Treaties,
Leiden/Boston, 2009, 433: “/I1]petuiiociuiasva ce ga, Upurukom puxseaiiarsa yiosopHux obasesd,
VIOBOpHe CIpaHe HUCY HaMepasae ga geryjy HecallacHo ca gpyium panuje upeyzetum obasezama.

5. 22 cr. 1 1. ) Konseniuje.

Y. 18 cr. | Konsenuuje.

80 A. Borras, J. Degeling, op. cit., 89.

81 Bun. W. Duncan, op. cit., 324.

8 Y51. 23 cr.1 KonBeHumuje.
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yiaaHoM 24.33 AnTepHaTHBHU MOCTYIIaK je PEeBHlEH, TIpe CBETa, Kao yCTYIaK
OHUM JIp)KaBama 4uuje MpaBo He MO3Hajy MoceOaH MOCTyNaK 3a MPU3HAKE OITTYKe
(y TepmuHonoruju Konseniyje: moctymnak y KojeM ce oJuTyKa OrjiamiaBa H3BpPIITHOM
WA PETUCTPYje 3a U3BpIIeHkHe), Beh ce oHa ymyhyje HemocpeaHo Ha MIPUHYIHO
usspiieme.* CpOuja HUje 1aa OBaKBY HM3jaBy, T€ Cy HAIlK CYJIOBH BE3aHH Ipa-
BUJIMMA TOCTYTIKA U3 WiaHa 23.

OcHOBHa 0COOEHOCT TMOCTYIIKA je FeTOBa eKCIIEAUTUBHOCT. be3 003upa Ha
TO J1a JIU TOTHOCHJIAI] 3aXTEeBA TIOTHOCH 3aXTEB 3a MPU3HAE TUPEKTHO CYY WU
TO YUHHM MTOCPEICTBOM IIEHTPAITHOT OpraHa, Cy/ je AyKaH Ja OJUTy4H O 3aXTeBy 0e3
omarama.® Y oBoj (asu, cy IoHOCH OMIyKy Oe3 yuentha cTpaHaka, Tj. CTpaHKe
HEMajy TIPaBO Ha MOJHOIICHE MOIHECAKA U TPUTOBOPE, TPH YeMY MO CITyKOCHO]
Jy’)KHOCTH CyJ IIpOBEpaBa jeJIIHO J1a JIM je OATyKa YHje ce IPU3HAE TPAKH OUH-
TIIEIHO HECIIOjUBA Ca JaBHHM MTOPETKOM.

O ¢B0j0j O/UTYIIM Y BE3M Ca 3aXTEBOM 3a MIPU3HAILE, CY/I je JyKaH Jla 0qMax
00aBecTH MOJAHOCHOLIA 3aXTEBa U MPOTHUBHUKA Ipe/iarada. Tex y oBoj ¢asu mo-
CTYyTIKa CTPaHKe CTUYY MOTyhHOCT J1a ocropaBajy OJUIyKy Cy/a, MOJHOIICHEM
HPUTOBOPA UITH Kaji0e, y Toriey YTBphEeHUX YHi-EHHIIA WITH TIPUMEELEHOT IpaBa.’’
Pok 3a ocriopaBame ominyke je 30 maHa oj mpujeMa 00aBelITeHha O OJIYIH, O
HOCHO 60 maHa, ako cTpaHka He OOpaBH y AP KaBH MpH3HaAMma.s

CTpaHke MOTY Jia OCIIOpaBajy OAJyKy 300T TOra IITO je OHA JOHEeTa CypOT-
HO wiany 20 (OCHOBM HHIMpPEKTHE Mel)yHapoiHe HaIJIeKHOCTH) HITH je TPUCYTaH
jemaH ox pasjora 3a on0Hjame mpu3Hamka u3 4iaHa 22. Melyytum, wian 23 yBogu
JOIII IBa OCHOBA Ha KOj€ C¢ MPOTHBHMK Mpeiarada Moxe Mmo3Batu ja Ou u3zej-
CTBOBAO 0JI0Mjarhe MPU3HAKA OJTYKE.

[IpBO, MPOTUBHHK IMpeIaradya MOXe Ja OCropaBa ay TeHTUYHOCT WIIH 11eJ10-
BUTOCT HCIIPaBa Koje ce, mpema wiany 25 KoHBeHIuje, MoJHOCE 3aje/IHO ca 3aX-
TEBOM 3a Npu3Hame 1 u3Bpiiemne.?” OBjie je ped o cirydajeBuMa KOju HE Caiajy
y IpeBapy y Be3H ca MOCTYIKOM JIOHOIICHa MEPUTOPHE OJIITyKe Y JAPKABH IOpe-
kJ1a, Beh ce paju o cuTyanuju y Kojoj je, Ha IpuMep, TEKCT OUTYKE U3MEHCH HITH
cy onpeheHu Ie0Br HHTErPaHe OIyKe u3bpucanu.”

OcuM ToTra, MPOTUBHUK TIpeIIarada Moke J1a ICTHYE 1A je, y cly4ajy Kaaa
ce O/UTyKa OIHOCH Ha JI0CIIelia MoTpakuBama, Ayr Beh usmupen.’! V qurepary-

8 Y. 63 Kousenuuje.

84 Bua. L. Walker, op. cit., 169.
85451, 23 c1. 2 u 3 Konsenuuje.
86 Y1, 23 ct. 4 KonseHruje.
8751, 23 cr. 5 KouseHuuje.

8 1. 23 ct. 6 Konsenruje.

8 Y. 23 cr. 7 1. ) Konsenuwuje.
% Bua. L. Walker, op. cit., 168.
1951, 23 cr. 8 KonBeHimuje.
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pH ce TIOCTaBJba MUTakE HEOIMXOIHOCTH TI0CTOjarka OBOT yclioBa, Oyayhu na je
TrOTOBO MCKJby4YeHa MOT'YNHOCT /1a 3aMOJbeHa JIpKaBa JI03BOJIH IIPUHYIHO U3BP-
HIeh-e MOTPaXKUBamka Koje je mpeTxoaHo HamupeHo.”? Kaza je y muramy gomahe
paBo, Ha PUMep, 3aKOH 0 U3BpILICHY U 00e30ehemy (y nabem tekcry: 3M0)»
npeasuia MoryhHOCT u3jaBJbHBama XKajloe IMPOTHB peliekha O U3BPIICHY, H3Me-
hy ocrasor, 300r TOra mITO je MOTPaX]KMUBaE MPECTANIO J]a MOCTOJU HA OCHOBY
YUBCHUIIE KOja je HacTalla y BpeMe Kajla U3BPIITHY Ty KHUK HHje BHIIIE MOTa0 Ja
je MCTaKHe y MOCTYIKY U3 KOjer MoTuye u3BpirHa ucnpasa.” Ca apyre cTpaHe,
moMeHyTa onpenoda KonBeHImje je KopucHa jep cripedaBa JOJIaTHHU I'yOUTaK Bpe-
MeHa U HaCTaHaK TPOIIKOBA y CUTYyaIlUjH KaJia je jaCHO Ja OM MPU3HAKE OJIYKE
OMJI0 TPaKTHIHO OECKOPUCHO, Oyayhu ma oBakBa oTyKa (M3BPIITHA UCIIpaBa) HE
Ou morna na Oyze usBpuieHa Ha ocHoBy 3UO.

Onpeno6e 31O cy OutHe, y Kopemanuju ca KoHBeHITHjoM, U3 joIlT HajMamke
JIBa pas3iora.

[IpBo, KonBennuja cagpku T3B. HAUEIO MaKCHMallHe e(PUKACHOCTH — OHA
HE CIIpeyaBa MpUMEHY IIpaBa 3aMOJbeHE JpxKaBe, aKo OBO MPaBO MpeiBula mupe
OCHOBE 3a ITPU3HAKE OIITyKa 0 H3IPKaBamby, CHUKACHH]E 1 OprKe ITOCTYITKE 3a TIPH-
3HaE M U3BPIICHE OBUX OIJIYKa WK MMOBOJbHU]E oipeade o nmpaBHOj moMohu.”>
Onpende 31O m3puunto mpeasulajy a mocTynak H3BpIICHa MOXE ONTH ITOKpe-
HYT AUPEKTHO Ha OCHOBY CTPaHE U3BPIIHE HCIIPABE KOja HUje MPETXOIHO TPOIILIa
MOCTYTAaK MPU3HAKa, IPH YeMY Tajla CyJl KOjU je HaJJIeXaH Jia JIOHECE Pellethe
0 U3BPIICHY OTyYYje O HCITYHEHOCTH yCIIOBA 3a MIPU3HAKE CTPAHE OJIITyKe (CTpa-
He M3BPIIIHE WCIIPaBe) Kao O MpeTXomaHoM muTamy.’® Cyn je AyKaH Ja OIIydn O
IPEAJIOTY 32 U3BPIICHE Y POKO O] 0CaM JIaHa O]l leroBor oaHomema.”’ [puiu-
KOM OBaKBOT OJJTYUHBama O MPU3HAY, J0JIa3uiIa Ou y 003up mpruMeHa onpenada
3PC3, Oynyhu na oBaj M3BOp HECYMEMBO CAIPIKH IIUPE OCHOBE 32 MPU3HALE CTPa-
HHUX OJTyKa O M3JApKaBamy y ogHocy Ha wi. 20 Konsennuje. Haume, onpende
3PC3 no3B0JbaBajy BpJIO OrpaHUYCHY KOHTPOITY HHAUPEKTHE Mel)yHapOIHE Ha -
JISKHOCTH CTPAHOT Cya — OI0Hjamk-e MpU3Hamka OIyKe je Moryhe camo yKoIuko
j€ CTpaHu CyJ CBOJUM MOCTYyTamheM OBPEINO UCKJBYUHBY HAJIGKHOCT joMaher
cyna,’® xoja MHave HHje IpOoIrcana y CropoBruMa o u3apkaBamy.”’ IToTpebHo je
BOJIUTH payyHa O TOME J[a C€ HAIIMOHAIHH TTPOITUC KOjU CaAPIKHU IMIHUPE OCHOBE 32
TIpU3HAHE UTIaK He MOXKE KOPUCTHTH KaJa je ped O OMIYIH KOjy je TYKHUK HU3-

92 Bun. L. Walker, op. cit., 167.

93 Ci. T'macuuk PC, 6p. 106/2015.

%Y. 74 c1. 1 1. 6 3aKoHa 0 H3BpIIEHY U 00e30ehemy (2015).
% Y. 52 cr. 2 KonseHiuje.

% 1. 46 cr. 2 u 3 3akoHa 0 U3BpLICHY U 00e30ehemy (2015).
7. 64 cr. 1 3UO.

%Y. 89 3PC3.

P Y. 67 u 68 3PC3.
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IpKaBama NCX0I0BA0 CYNMpoTHO unany 18 KonBeHuje (M3MeHa oTyKe o0 U3Ip-
JKaBamy KOjy je MPEeTXOIHO JOHEO Ccy/ yobruajeHor 6opapuiiTa nosepuoia).'%

VY moreqy mpaBa mpemiarada ga KOpUCTH OpiKH U €(PUKACHHU]U ITOCTYIIaK
NpU3Hakha U U3BPILICHA MPEABU)CH HAIIMOHATHIM IIPAaBOM 3aMOJbEHE JPXKaBe,
moTpeOHO je IMATy Y BUILY JIa TOBOJFHU]H MOCTYIIAK CBAaKaKo MOpa 1ia Oyze yCKiia-
heH ca 3amITUTOM cTpaHaka Kojy 00e30el)yjy mocTyniy nponucay 4iaHoBuMa 23
nnu 24 KonBeHnwje, moceOHO y TOTIey BUXOBOT TIpaBa na Oyny ypeaHo oda-
BEILITEHE O MOCTYIIKY, MpyKamba MoryhHocTH Ja Oyay caciyliaHe U y HOTJIeay
JiejcTaBa IIPUToBOpa WiIH kajoe. !

Hpyro, ogpende 31O cy ox 3Hauyaja ¥ 300T YUNHHEHUIIE Aa CE CaM MOCTYIIaK
MIPUHYIHOT U3BPINCHA, TPeMa U3pHUINTO] oapendon KoHBeHIje, CIpoBOIN TIpe-
Ma MpaBy 3aMOJbEHE JpKaBe, ako jApyraddje Huje nponucaHo Konsemujom.'0?
Behwnna o6aBesa koje Korsenrija Hamehe qpskaBama yroBOpHHIIAMA y TIOTJIABIBY
Koje je moceeheHo m3Bpiewy (nornasibe VI) nedunucane je Ha yorreH HaunH. To
je, Ha IIprMep, CiIydaj ca HaueTHOM 00aBe30M Jia Ce U3BPIIEe CIIpoBoan 6p30,'%3
ca 00aBe30M 3aMOJbCHE JIpJKaBe J1a KOPUCTHU jeJHAKO euKacHa CpeacTBa U3Bp-
IIemka Kao U y YUCTO YHYTPAIIUM ciydajeBuMal® mim ca o6aBe3oM apikaBa 1a
capalyjy y mpoMoBucamy Haje(pUKaCHUjHX METO/a 3a IPEHOC CPEeACTaBa Ha UME
n3apkaBama.'®® KoHBeHIMja HAaBOIU U CPEICTBA M3BPIIEha Koja HaJISKHU OpraH
3aMOJbEHE JAPKaBe MOXKE KOPUCTUTH, aJIM TO YMHH IIPHEMepa paii: JIUCTa CPEACTa-
Ba HHje 3aTBOpPEHA, HUTH je oapenda obasesyjyha.'’ V mormeny ompenabda koje
cazp)ke KOHKpeTHHje o0aBe3e JpkaBa yrOBOPHHIIA, 32 JoMahie CyI0Be je yIIyTHO
Jia BOJIC padyHa 0 KOJM3HOHOM IIPaBUITY Y BE3H ca IPABOM KOje ce IpUMEmbyje Ha
POK 3aCTapesioCTH H3BPILICHA y TOTJIeAy 3a0CTAIUX MOTPAKUBaba HAa UME H3/IP-
’aBama — poK ce ofipelyje mpema mpaBy JipxaBe MOpeKiia OTyKe WK peMa Ipa-
BY JIp’KaBe HB-EHOT U3BPILICHA, y 3aBUCHOCTH O] TOTa KOje O OBa JIBa IpaBa Mpej-
Buha ayxu pok.!?7

C 003upoM Ha YMEHHILY J1a ce Hajeehu Opoj MuTama y Be3u ca crpoBole-
HBEM TIOCTYTIKA MPHHIYHOT U3BPIICHA pelllaBa Ha OCHOBY HAI[MOHAJHOT MpaBa
3aMOJbCHE APIKaBe, YKIbYUyjylin Ty U MHUTamke CpecTaBa U3BpIICHa Koja Cyay
CTOje Ha pacrojaramy, TOTPEeOHO je BOIUTH padyyHa U O €BEHTYaIHIM OTpaHHUUe-
BHUMa Koja fomahe mpaBo MPOMHKCYje Y IHUJbY 3aIITUTE MOJI0XKaja U3BPIIHOT Y-
KHHUKA. JeTHO O]l TUX OrpaHUvea ce MOMUbe Y AoMaho] TOKTpUHH, YIIPaBo y

1001, 52 cr. 1 1. a) KouBenuuje.
101y, 52 cr. 2 KouBenuwuje.
1021, 32 cr. 1 KonseHiyje.
131, 32 cr. 2 Konsennuje.

104 1. 33 KonBenuuje.

1051, 35 cr.1 Konsenruje.

106 1. 34 KonBeHuuje.

1071, 32 cr. 5 KonseHiyje.
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KOHTEKCTY M3BpIIEha CTPAHNX OITyKa O m3apkaBamy. % Mako je 3abpameHa pe-
BH3H]ja OJUTYKE Y MEPUTYMY MPHUIHKOM CIIPOBOlerba MpH3HAKA U H3BPILICHa,
KOpEeKIIHja 10CyheHOT H3HOCA H3ApKaBama ce Hy)KHO BPIIHU Y IOCTYIIKY IPHHY/I-
HOT' M3BpIIIEHa Ha OCHOBY nmmnepatusae ofapende 31O koja orpaHrvaBa U3BPLICHE
Ha 3apa/ii WK TIEH3UjH Ty )KHUKA 10 H3HOCa O [Be TpehnHe Wiln 9aK MOJIOBUHE
npuHaanexHocT.!* Ca qpyre crpane, 3O caapku U HOpMATHBHA PEIICHA
KOja Cy yCMepeHa Ha 3aIITHTY HHTepeca MOBepUoLa H3PKaBarmba U YIPaBo Mmpo-
MOBHIIIY OCTBapHBambe OCHOBHOT 1ujba Konseumnuje.'!!

7. 3AKJbYUAK

VYromemwe Konsenmuje y nomahu npaBHM opeaax MpencTaBiba 3HaYajHY
HOBHHY 3a CpPIICKO MeljyHapomHo mpuBaTHO mpaBo. OHa je Beh cana mpuxBahena
0]l CTpaHe 3HaYajHOT Opoja JApKaBa, Te CE MOKE OCHOBAHO MPETHOCTaBUTH Ja he
yOyayhe mpezacTaBibaTH OCHOBHH M3BOp Koju he momahw cy/moBu nmpuMemHBaTH
MIPUJIMKOM OJIy4YUBama O MIPU3HAKY U U3BPIICHY CTPAHUX OAJIyKa O U3AprKaBa-
wy. KoHBeHIIMja perymnuine Npu3Hamke U U3BPIICHE O/UTyKa Ha CBEOOyXBaTaH U
JIeTajbaH HauuH. To uynHM MexaHu3aM yTBpheH KoHBeHIIMjoM TPUBIAYHHUM 32
CTpaHKe aJli ¥ KOMIJIMKOBAaHUM 3a IPUMEHY. Y MPETXOIHUM PeloBHMa TIOKY-
1Iajgy CMO J1a IPUKaKeMO TJIaBHE KapaKTepUCTHKE MOMEHYTOT MeXaHU3Ma | Ja
OCBETIIMMO TIOje/INHA MMUTaka Koja Ce MOTY jaBUTH IpeJ CyIOBIMa U3 TIePCIeK-
TuBe nomaher npaBHor cuctema. 3HauajHy nomoh y npumenu KoHBeHuje 3a
cynose y CpOuju MOTY Jla IpeICTaBibhajy U myOnuKaiyje Xamke KoH(pEepeHIrje
y Be3u ca oBUM muTameM.!!? Jour jenHa kapakrepuctrka KoHBeHImje 3axTeBa
OTIPE3HO MOCTYIAKkE Cy/I0Ba — BEJIMKHY OpOj U3jaBa U pe3epBH Koje je moryhe cTa-
BUTH Y TIOTJIEy TI0jeAMHUX JiesioBa KoHBeHIMje (TpH ueMy caMo HEeKe O]l pe3epBH
MMajy PEeUIIPOYHO JEjCTBO), YNHheHUIa a KoHBeHI1ja He HCKIbYYyje TIOTITYHO
NpUMEHY APYyTUX MeyHapOAHHUX YroBOpa y OBOj MaTepHjH, 1a HU MPUMEHY Ha-
IIMOHAJIHOT ITPaBa — MOYKE YYMHUTH KOMIJIMKOBAaHUM OZIT'OBOD Ha MHUTAkE 1a TN
ce KonBennuja npumemyje y KOHKPETHOM CITy4ajy.

108 By, M. Zivkovié, S. Marjanovié, Maintenance Obligations in Serbian Family Law and
Private International Law, Revue Hellenique de Droit International, vol. 67, 2/2014, 961-988, 987.

1091, 28 Konenuuje.

10y, 258 c1. 1 3UO.

11 By, na mpumMep, wi. 199, 252 u 269 31O — noTpakuBama Ha OCHOBY 3aKOHCKOT H3/IpKa-
Bama ce MPHOPUTETHO HAMHPY]Y U3 CPEACTaBa JOOUjEHUX MPO/ajoM HEIIOKPETHNUX M MOKPETHUX
CTBapH JY)KHHKA, Ka0 M U3 HBCIOBOT HOBYAHOT [IOTPAXKUBAA.

12 Bu., na mpumep, Practical Handbook for Competent Authorities: the 2007 Hague Child
Support Convention, the 2007 Hague Protocol on Applicable Law (Maintenance) and the 2009
European Union maintenance Regulation, October 2013. Boanu je focTynaH Ha BUIIE je3UKa HA:
https://www.hcch.net/en/publications-and-studies/details4/?pid=6652 &dtid=3.
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Abstract: Starting from 1 February 2021 Serbia is under an obligation to
apply the 2007 Hague Convention on the International Recovery of Child Support
and Other Forms of Family Maintenance. This is a new source introducing sig-
nificant changes in Serbian private international law. Apart from provisions on
administrative cooperation between contracting states’ central authorities with
an aim to simply and accelerate recovery of maintenance in international context,
the Convention contains detailed provisions on recognition and enforcement of
maintenance decisions, reasons for its refusal and, which is a particular novelty
in comparison to previous international convention, procedural rules that a court
of another competent body of the requested state should apply while deciding on
the issue. The paper discusses the main features of the recognition and enforce-
ment mechanism established by the Convention and, in particular, certain issues
that Serbian courts might face as a result of the interaction between provisions
of the Convention and Serbian law.
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O TEHAEHI I O3EJIEIbUBABA
MEBYHAPOJIHOI' MOHETAPHOI TIPABA’

Casceinak: Ilpegmetn ananuze y 060om pagy jeciie MOHeUAPHOUPABHA AHA-
JU3a iengeyuje ,,03en1erusarba’’ MeljyHapogHol MOHeapHol ipasa Koje y ycio-
BUMA TI0OATHUX eKOTOWKUX U3A308d Y Upoyecy gepolayuje MOHeapHUux HopmMu
iociaje suwe ,, iupujaitie/bCku’ HACUPOJeHO Upema o4ysary UpupogHux gooapa.
Homenyio iuinarse y Hayyu u dpaxcu cagpemerol mehyHapogHol MOHEapHol
ipasa, upema Muw./bery ayiiopd, Hije gosobHO UCIUpAadiceHo witio Hamehe totupe-
0y yCHOCTUABHAILA WUPUX CILYGUA C 003UPOM HA BUCOK CllleiieH KOH3UCTUeHIUHOCTIU
U CUHIUETUUYKO-gUjaleKTuUYKe H08e3aHOCTUU UsMel)y MOHellapHe U eKoI0uKe
ionutuuke Ha 1obarnom Hugoy. Mouneiuapro ipaso cxealeHo Kao yeaoKyuHOCH
UPAsHUX HOPMU KOJUMA Ce U3Padicasa Ho8YaHa jequHuYa 3a geHOMUHAYU]Y ja6HOT
gyia ce WpaguyuoHaIHo 0g C80T elAdIUPAILa YCMepasa HA 3aUHUILY MOHeIuapHe
CllAOUIHOCHIU, MOHEIUAPHE capagree, U Y CKopuje epeme, 3auiiuiily ipasa MOoHe-
WApHUX KOPUCHUKA KOJU dHCUBe YHYIap Ipanuya jegue MoHeuapHe jypucqguxkyuje.
Y yilopegnoj monewiapnoiipasnoj ipaguyuju youasa ce iociegroux 1oguna ycio-
Cllas/barbe exoaouKe HagaeHCHOCHu T1asnux monemapuux aienaiia (Eepoiicke
yeniupanue damnke u Mehynapogrnot MoHeiapHol onga) Koju ce HoCueiieHO YKbY-
yyjy y cnodicen HoCuyiax yiupassarba u 04y8arsa Upupogrux gooapa. Yiioiupeobom

* Paj mpencraBiba pe3yiTaT HCTPaXKHBama Ha MPOjekTy ,,2Kan MoHe Moxyn 3a EBporicko
MoHeTapHo mpaBo- MONELA®, (eBunennmonu 6poj: 620002-EPP-1-2020-1-RS-EPPIMO-MODULE)
cydunancupanom u3 nporpama Epasmyc + Esporicke yuuje. Ilogpuika EBpornicke komucHje 3a mpo-
M3BOIIbY OBE ITyOIMKalMje He MPEACTaBIba ON00pEHE caipikaja KOjU OfpaskaBa CaMo CTaBOBE ayTO-
pa u Komucuja e Moxxe OGUTH 0roBopHa 3a OHJIO KakBY yrnoTpedy nHpopMalirja caapkaHux y moj.
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JoOIMAUUCKOL, AKCUONOWKOT U KOMUAPAUUUBHOUPABHOL Melloga, ¥ pagy ce yKasyje
Ha T1aeHe UpegHoCciiy pumene HoCtuyiaiia mellyHapogHol MOHetapHol ipasa y
Ppeuasarsy eKorowKux ipooiema u UCIospemMero ugeHuuduKyje iomeHyujatHu
UPABHU OCHOB 3eIeHe HAYNIeHCHOCTUU YeHIUpaIHux banaxa. Ayiuopu cy ciuasa ga
03enerusarbe UO3UUUEHe MOHeapHe 1eTUCIAiuee KPo3 YilleMe/berbe HOBUX
HAGNeINCHOCIUU YEHIUPATHUX OAHAKA U UpUMEHY UpUIATOheHUX UpaguyuoOHATHUX
Mepa u UHCTUpYMeHatua MOHeluapHe HoauiuKe Modice outt 6eoma KOpUcHo u
YEeAUCXOGHO Y 3A0KPYICUBAIDY YU/be6a eKONOUIKE UONULUUKE.

Kawyune peuu: mehynapogro monetiapHo ipaso, exonowku tipoonemu, Mpeoica
3a oseneruearse unancujckol cuciuema, lex monetae, Eepoiicka yeniupaina
bawnxa, Melhynapognu moneiapnu ¢oug.

1. KPATAK OCBPT HA [TPOMEHE V ITPABHOM PET' VIINCABY
MEBYHAPOJHNX MOHETAPHIX OHOCA

VY nocnensoj ACHEHU]U JIOILIO je IO KBaTUTATUBHUX ITOMaKa y MPaBHOM
peryiucamy Me)yHapoJHHX MOHETAPHHUX OJJHOCA, KaKo Y (opMaHOM, TaKko U y
CaJIp)KUHCKOM cMuUcTy. Harime, MOHETapHONIpaBHE HOPME CE Hajla3e Y HeY MU THOM
Ipolecy €BOJYyTHUBHE JEporaiyje MTO Y MOHETapHO] HOMOTEXHHUIIN 3HAYU
,YTITAB HEKUX HOBUX (HE)OPTOAOKCHHUX MPABHUX MPaBHIIA KOja JIO Taja HHUCY
Omuta CBOjCTBEHA MMO3WTHBHO] MOHETApHO] JeruciaruBu. HoBu Tanac y pasBojy
MeljyHapoJHOT MOHETapHOT MpaBa je CaJPKUHCKH KOMIUJICKCHUJU, OOTaTUjU U
MHTEH3MBHUjH BHUILIC HErO MKaJa paHuje y MOoHeTapHOj uctopuju.! Kapakrepu-
CTHKE HOBOT TaJlaca HajooJbe MITYCTPY]y MOHETApPHOIIPABHE ,,3aKOHOMEPHOCTH
HONYT NMPHOPUTETA CEKYHIApPHIUX MOHETAapHOIPAaBHUX pellleHkha HACIpaM MpH-
MapHUX Y OKOJTHOCTHMA INI00ATHUX (PMHAHCH]CKUX KpH3a, HOBOyTEMEeJbeHE Ha/l-
JIeKHOCTH CyTpaHAllMOHATHUX CYICKHX HHCTAHIIH 32 PEelIaBab-e MOHETAPHUX U
¢uckaqHUX criopoBa (MONyT MOHETapHE U OyleTcKe jypucaukiije EBporickor
Cy/ia mpaBJie), HOBUM MHTEpeHIIMjaMa ICHTPATHUX OaHaKa y jaBHOM MOHETAPHOM
MEHAIIMEHTY, €BOJIYI[UjH KOHIIENITA MOHETAPHOT CYyBEPEHUTETA U MPOLIECY CBEO-
OyxBaTHe JIe3MHTeTpanrje Mel)yHapoHOr MOHETapHOT TpaBa rie ce npaBo Epor-
CKe IIeHTpaHe OaHKe U IpaBo MeljyHapoIHOT MOHETapHOT (hOH/Ia U3]1Bajajy Kao
caMoCTaJTHe Hay4YHE JHMCIUILINHE.

Lex monetae y OBUM HOBUM JPYIITBEHUM MPUIUKaMa MOCTaje MHOTO BUIIE
O]l TEOPHjCKOT MPUHIUIIA U ToOWja obemnexja ,,AparoleHoOr eKOJIOMIKOT U BPeI-
HOCHOT' 00paciia™ Koju Mo3MBa Ha yCIOCTaBJbathe HOBUX MHCTUTYIIMOHATHUX
apamKMaHa ¥ CTPYKTYpHHX pedopmu yHyTap MM® panu neduHrcama npaBHOT

I Mapko Jumurpujesuh, Huciuutuyyuje mehynapognol moneuiapnol ipasa, Hum 2018,
188-201.
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OKBHPa MOHETAPHOT YIIpaBJhaiba KOjU j¢ HOPMATHBHO U €KOHOMCKH eduKacaH U
eextuBan. Ca qpyre cTpaHe, IPUCYTHA j€ U TCHICHIUja KOHCOJIU/I0Bakha MOHE-
TapHOIPABHUX HOPMH Ha HAYMH KOJUM C€ BOJIM BUIIIE PAYyHA O 3alITUTH JBYICKHX
npaBa (y HajlIupeM 3HAYCHY), TJIe Ce IIPaBO Ha 3[[paBy, YBPCTY U CTAOUIIHY Ba-
YTy U3MIBajajy Kao moceOHa KaTeropuja COIUjaTHO-eKOHOMCKHX TipaBa. OBaj
,»JBYICKHJU IPUCTYN Y oApehuBamy 00jeKTa 3alTUTEe MOHETAPHUX HOPMHU (pa-
HUje yCMEPEHOT UCKJBYYHBO Ha IIEHOBHY CTAOWITHOCT U ycarjlallieHO MOHETapHO
MOCJIOBame) Cajia Ha MOCPelaH HAuKH 3aXTeBa U CIIPOBOl)CHE IeTaJbHUX aHAIH3a
0 YTHUIIajy MOHETapHE JIETHCIATHBE (ITIOTOTOBO YTOBOPA O jJaBHOM IYTY) Ha OUy-
Bame MPUPOIHHUX 100apa, jep ce CPeACcTBa 3a CEPBUCHPAE JOCIETNX 00aBe3a
jaBHOT myTa 00e30ehyjy Ha 0a3u MPUBPEIHIX aKTHBHOCTH U HHBECTHUIIH]jA Y TIPO-
CTY U MPOIIUPEHY PEIPOAYKIIH]Y KOje HEPETKO UMajy JIe3aByaTUBHO U PETPO-
TaJIHO JICjCTBO Ha CTamke MPUPOTHUX Jo0apa.

VY ycrnoBrMa riio0aiHUX EKOJIONIKUX Mpo0ieMa CBE MO3UTUBHE I'PaHe MpaBa
MOpajy HacTojaTH Ja Mpy’ke TOMPHUHOC pelllaBamy MpodiieMa odyBarba 1 3aIITHTE
MPUPOIHUX JTo0apa. 3a pa3iuKy of TPaIUuIIHOHAIHUX I'paHa IpaBa, Mel)yHapoHO
MOHETapHO MMPaBO Kao PeaTUBHO HOBA MMPaBHA TUCIUTUINHA 300T XUOPHTHOT Ka-
pakTepa MOHETAPHUX HOPMHU YKHBa oipeeHy KBaJIUTAaTUBHY MPEIHOCT y KOH-
TpOTHCamky TOMEHYTHX TPOoOIeMa, IPEeBaCcXOIHO, 300T (hJIEKCHOMITHOCTH MOHE-
TapHUX HOPMH, PEJIaTUBHO Op30T NpuiarohaBama HOBOHACTATUM OKOJHOCTHMA
1 MamkbAM TPaHCAKIIMOHUM TPOIIIKOBUMA IIPUMEHE (jep je TOCTYIIaK IMperopapama
U M3ajHUpamka CeKYHIaPHUX MOHETApHUX IPaBUiIa 13 ypenou, aHKeca, Iporpama,
MPaBUIIHUKA M YITYTCTaBa BPEMEHCKHU U (PUHAHCH]CKH MaFbe 3aXTEBaH OJ] HOPMHU
YBPCTOI MOHETAPHOT IIpaBa CaJIpiKaHUX Yy 3aKOHMMa). Majia Ha IPBU MOTJIS]T MOXKE
JIEJIOBATH Jla MOHETapHA CTAOMITHOCT HEMa U3pakeHe JIMPEKTHE Be3e ca EKOJIOII-
KOM TOJIUTUKOM, IIpaKca HaM IoKa3yje Jia u3mel)y nusbeBa CaBpEMEHE SKOJIOIIKE
Y MOHETAapHE MOJUTUKE MOCTOjH BUCOK CTeNeH (QYHKIIMOHATHE U CaJAPKUHCKE
KOH3MCTEHTHOCTH IIITO CaMO F'OBOPH Y IIPUJIIOT TE3H O ,,03eJIChIBaIby - MOHETap-
HOT TpaBa.

2. O IIOTPEBU O3EJIEBMBAKBA MOHETAPHE JIETVICJIATHUBE

VY obnacTu Mel)yHapogHOT MOHETAPHOT MTpaBa Kao XMOpUIHE TpaHe mpaBa
KOja MMa o0Oelexja HayuYHUX AMCLUIIIIMHA U3 JOMEHA MPUBATHE U jaBHE TpaHe
IpaBa, 3aXTEB 3a MOCTU3akEM HOPMATHBHE €(DUKACHOCTH j€ BEOMa M3PaXKeH.
MoHeTapHOIIpaBHa HOpMa UMa XeiliepoleHy TIPUPOAY, jep TpaBHa IeUHUITja
HOBIIa UMIUTUIIMPA U TI03HABAKE HeTOBUX EKOHOMCKUX (DyHKITHja 300T mpupo-
He MOBE3aHOCTH MOHETAPHOT ca eKOHOMCKHUM IpaBoM. [lomenyTa kopenanuja je
JIOTMYHA TTOCIIE/INIIA BUIIIE3HAYajHOCTH IT0jMa HOBIIA KOja y IIUJbY 3a0KPYKHBaha
MOHETapHONPAaBHUX Je(QUHHIIN]jA HA OTITUMAJIaH HAYMH MOpa YKJbYUNUTH H HEKe
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EroBe eKOHOMCKE (PYHKIIH]je Ka0 Mepe 09yBama BPEIHOCTH, CPEICTBA Pa3MeHe
1 00pavyHCKOT CpencTBa.’

Exomomke xatacTpode nMajy TupeKTHe UMILIUKAIIH]e Ha MOHETApHY U €KO-
HOMCKY CTaOMJIHOCT ILITO j€ TIOCTaJI0 HAPOYUTO YOUHBO Y OKOJIHOCTHMA eeraTa
cTakJjeHe OamTe u pazapajyhux mpupogaux Heroroaa. [Ipeseniiuja mrete je mo
npaBuiK jepTHHUja 01 HAIOKHAJE IITETE Koja je je Beh HacTana ycineAnHTEeH3UB-
HOT MH/IYCTPHUJCKOT M TEXHOJIOIIKOT pa3Boja.’ Ycie Tora, TeopeTHIapH caBpeme-
HOT MOHETAPHOT TIpaBa yKa3yjy Ha YHeHUILY Ja Mel)yHapOoHO MOHETapHO MPaBo
HE MOXE BHIIIE OMTH M30J0BAHO O]l €KOJIONIKOT OKBHPA U J1a F-eT'OBU TJIABHH
cyOjextu monyT MM®, EIIb u CBercke GaHke MOpajy AaTH CBOj pEryJIaTOPHH
JIOTIPIHOC Y KOHTPOJIH OBOT Tpobiema. [IpakTrdHO, TO 3HAYM 7@ TOMEHYTH
cyOjeKkTH MOpajy paIuTH Ha CTBapamy aJeKBaTHOI MOHETApHO-()HUHAHCH]CKOT
OKBHpa 332 KOHTPOJIY €KOJOMIKKUX Tpodiiema, jep mpemMa CTaBOBHMA M CAOMIIITe-
wuMa ca Koughepenyuje Vjequrwenux Hayuja iioceehienux wuipiosunu u paseojy
(2018), 3a koHTpoONHCae edekaTa cCTakIeHe OamTe HEOMXOIHO je moBehame 3e-
JICHUX WHBECTHUIIM]a (KaKO TUPEKTHUX, TAKO U MHIUPEKTHUX) HA CBETCKOM HUBOY
y IWjaro3aHy of 4ak 2.5 MUJIHjapau J0JIapa y CBaKoj KaJeHIapCKoj TOIWHHU.
[NocToju peanna u JornyHa MoTpeda 3a KOHCTAHTHUM yHanpehemeM MehyHapoa-
HUX MOHETAapHO-(PUCKATHUX MEXaHH3aMa KOju oMoryhaBajy jemHOCTaBHH]E U
Op>ke ogoOpaBame cpeacTaBa (poHI0Ba HAMEHEHUX 3aIITUTH IPUPOTHUX PECYp-
ca yKJpydyjyhu moacTuIiaje u octane BUIOBE MOJPIIKE JTUMCHUX CYBUITHUX
aIMUHUCTPATUBHUX 3aXTeBa U OFPaHHUCHba. Y CallejCTBY ca EKOHOMCKUM HH-
CTpyMEHTHMaA 3a 3alITUTY )KUBOTHE CpennHe (TOMyT HaKaH/Ia U Iope3a Koju
cBOjUM IIeHaMa onBpahajy 3araljuBade o]l €KOJIOIIKH HEMOJTOOHUX aKTUBHOCTH)
MOT'y JIaTH 3aHayajaH JOIMPHUHOC OYyBamy MPUPOAHUX modapa.* Yiora MM® u
ELb je y mnoMeHyTOM KOHTEKCTY He3a00MIa3Ha, jep CaMO lbUXOBUM MOHETApHUM
ayTOPUTETOM U JIEJIOBAEM de lege artis MOKeMO YYMHUTHA MOHETApHY MOTUTHKY
,»[IPHjAaTEJbCKU  HACTPOjeHY MpeMa OMOAMBEP3UTETY.

Baxxno je ncrahm ma MoHeTapHa MOTUTHKA MIPEACTaBJha MHOTO BHIIIE O
CTATUYKOT KOHIICTITA YIIPABHUX aKTUBHOCTH PEryJIMCAHUX MOHETAPHOIPABHOM
HOPMOM jep je AYTOPOYHO YCMepeHa Ha TIOCTU3amhe OIP>KUBOT TIPUBPEITHOT pacTa
y HajIupeM KOHTEKCTY. HalIe)kHOCT leHTpanHuX OaHaKa je AMHAMUYHA KaTe-
ropyja v y IpakCcH ce Mopa mpuiiarohaBaTu TeKyhuM IpUBpEIHAM OKOJTHOCTHMA,

2 Steven Gleson, The Legal Concept of Money, Oxford University Press 2018, 1-3.

3 Bojau Ilajtuh, ,,IIpaBHa 3amITuTa O IITETE HAcTaNa 3arahuBameM KUBOTHE CPEIUHE™,
36opnux pagosa Ipasuu paxynieina Hosu Cag, Bon. LIII, 2 (2019), 427-439.

4 Buie 0 eKOJIOIIKUM HakHagaMa BugeTw: LBjerana M. L[Bjerkosuh, JIyka O. barypaw,
,,YJI0Ta eKOHOMCKHX HHCTPYMEHATa y yIpaBJbamy OTHaJHOM ambanakoM 3a nuhe, 36opnux pa-
goea Ilpasnot ¢axyniueiia y Hosom Cagy, L11, 6p. 1(2018), 259-274.

5 Herwig C. H. Hofman, Gauweiler and OMT: Lessons for EU Public Law and European
Economic and Monetary Union, IMF Working Paper No. 19 (2015), 1-5. Cyncka KoHTpoa 3aKo-
HUTOCTH aKIlija MOHETAPHUX areHaTa je BeoMa 3HavajHa 3a 0/p)KaBarhe MOHETapHe CTAOMUITHOCTH.
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moce6GHO TOKOM Kpu3HuX reprona.’ [Tpuspese mpunnke y momahem u Mehyyrapo-
HOM KOHTEKCTY CY JIaHacC, BUIIIC HETO MKaJia paHuje, YCIOBJbEHE CKOJOMIKUM
OKOITHOCTUMA 300T 4era Hallawasamo aa ce mocrojehe HameKHOCTH TIEHTPATHUX
OaHaka HE MOT'y €r3eMIUJIAPHO HABECTH (UCI[PIIETH) y CaMO jeIHO] MOHETapHO-
paBHO] HOpMH, Beh ce Mopa OCTaBUTH HOPMATHBHOT IIPOCTOpa (HE Y CMHUCTY
KJIACHYHE TPaBHE MPa3HUHE) 32 MOTEHIUjaTHO YTEMEJbCHE HOBUX HAIJIC)KHOCTH
KOje 3aXTeBa KOHKPETaH EKOHOMCKH TpeHyTaK. ExoJIoIke HenpuiInKe ca Kojuma
Ce YOBEUAHCTBO JIaHAC CyO4aBa jeCy OMpaBlIaHU Pa3JIor 3a 03aKOBHBAKE CKOJIOIII-
K€ KOMIIOHEHTE Y MOHETAPHO] JISTUCIIATHBU U HOBE MHTEPEHIIHje TICHTPATHUX
Oanaka. HoBe Ha JIe)KHOCTH HUCY Y KOH(IMKTHOM OJTHOCY Ca FheHUM IIPUMAPHUM
3amanumMa. [Ipema nawem muwibery, HOBE HAICKHOCTH CaMO OTUIEMEbY]Y U
MOKa3yjy HEHTPaIHy OaHKY, HE CaMO Ka0 HEITPUKOCHOBEHOTI Cy0jeKTa MOHETapHOT
mpaBa, Beh 1 kKao ApymITBEHY HHCTUTYIIH]Y KOja ,,0paHu TPauCKOHCKY TOBe3a-
HOCT YOBEKa U MPUPOJIE Y YCIOBUMA TUHAMUYHOT TEXHOJIOIIKOT IIPOrpeca U Iiio-
banm3anuje GUHAHCH]CKUX TOKOBA. Taj ,,eKOJIOIIKH * MOMEHAT Y TIPEOOITMKOBATLY
cpencraBa, MHCTPYMEHTA U Mepa MOHETapHE MOJUTHKE MOKa3yje J1a C€ HOBUM
JyTOPOYHUM ITUJHEBUMA ITPUBPEIHOT Pa3Boja 0a3upPaHOT Ha TPKHINTY KaruTaa
(moceOHO XapTHja O BpEJHOCTH M OCTAUX (PUHAHCH]CKHUX AEPHUBATa) MOXKE CTpe-
MUTH Y3 HCTOBPEMEHO HEOJIPUIAHE HIIM UTHOPHUCAE O] Er3UCTCHIIHN]aTHUX
MpeporaTuBa Kakpa je 3JpaBa >KUBOTHA CPEUHA.

3. HOBE EKOJIOILIKE HAJIJIEXKHOCTU LIEHTPAJIHE BAHKE

CBakako, TTIaBHH 3aJlaTaK areHata MOHETapHOT MpaBa MOpa OCTaTH O4yBa-
€ MOHETapHE CTA0MITHOCTH Kao jaBHOT A00pa, iy ce TO He MO)Ke TIOCTHhH U30-
JIOBAHO, HUTH TO MOKE 3HAUNUTHU HEIITO y CBETY Y KOME HE MOCTOje eleMEHTapH!
YCJIOBH 3a )KHMBOT M 31paBibe. O3esemhuBamke MOHETApHE TTOJUTHKE U IIpaBa, Ha
IIPBU MOTJIE, MOX A JIellyje KOHTPOBEP3HO, alld MOPAMO HATAACUTIY [1A j& Y HO-
BOyTEMeJbeHa HAJJIKHOCT IIEHTpaIHe OaHKe 3a O4yBare ONITe (PHHAHCHUC]KE
cTaOMIIHOCTH 1 OaHKe 3ajMOJIaBIIa Y jeTHOM MEPUOLY €BPOIICKOT U aHTII0aMepHy-
KOT MOHETapHOT 3aKOHOJ[ABCTBA OMIIA aTllCOIYTHO HEPUMEHIbMBA (4aK ¥ 3a0pa-
BEeHa ofipendaMa YBpcTor npasa). HoBe 3eneHe HaAlIe)KHOCTH MOHETApPHUX CY-
Ojexara Haj0OJBE OCTTMKABA YHH-CHHIIA J1a je TOkoM 2017. romuHe, 47 HaIlMOHAITHUX
LEHTpaIHUX 0aHaKa MPUCTYNUIIO T3B. Mpeoicu 3a o3enerusarbe GUHAHCUJCKOT
cuctuema (eHr. the Network for Greening the Financial System). Ha ucty Tennen-
Ujy yKasyje 1 YNCHUIA /1A j€ aMaHIMaHuMa Ha 3aKOH O pajy UeHTpaiiHe OaHKe
Kune, Xonmanauje u @panirycke, o MpBU MyT, JepUHUCAH TI0jaM U KaTeropuja

® Mako ce muTame Ha/UISKHOCTH IPUMapHO ypelhyje akTHMa 9BPCTOT MOHETAPHOT 3aKOHO-
JaBCTBA, CEKYHapHa MOHETapHa JISTUCIaTHBa CBE BHUILE 00Mja Ha 3Ha4ajy 300r cBoje (uiekcH-
OUITHOCTH.
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(hMHAHCH]CKUX PU3UKA KOJH CY TUPEKTHO MPOY3POKOBAHU KIIMMATCKUM ITPOMEHa-
Ma (a CBE y IIUJbY ClIpeuaBama rmopehaHux pu3nKa oj] HOKPEeTama MOCTYTAKa MOy T
OHOT HHUIIUPAHOT TY>KOOM HHBECTUTOPA IIPOTHUB IIEHTpATHE OaHKe AyCTpanje).

HecyMmBHBO je jacHO 1a eKoJoNIKe KaTacTpode nMajy AUPEKTHE TOCIeTUIe
Ha [[UJLEBE MOHETAPHE TIOJIMTHUKE U Ja CE BUIIIE HE MOTY IOCMATpaTH y U30JI0Ba-
HUM paBHUMA, IITO je Hajoosbe NOTBplyje moTnucuBame [1apuckol KAuMamickol
yiosopa (2015).7 Cee Behn 6poj HAIIMOHIAHUX MOHETAPHUX JIETUCIIATHBA ¥ CBETY
yBa)KaBa MOTCHIIMjaJIHE YTUIIA]e KIMMATCKUX MPOMEHA Ha OAHKApCKU CEKTOp U
CEKTOp ocurypama. Takohe, y TOM CMUCITY JIOJIa31 U JIO IPOMEHA PEryjaTopHe ’
CylepBU3HjcKe QYHKIIM]jE IIEHTPATHUX OaHKa U APYTHX HAIIMOHATTHUX CYTICPBU-
30pCKUX (PUHAHCH]CKUX arcHIIHja KOje TOCTajy TOCPEIHHN CYOjeKTH eKOJIOIIKE
nonutuke. Ha mehyHaponHoM HUBOY, Te HHUIIUjaTUBE CY jOII YOUJbUBHU]E LITO
JI0Ka3yjy U HOBE HAJJIC)KHOCTH, CAOIMIITEHa U IIJIAHOBU INIABHUX areHara
mehynapogHor MmoHetapHor nopetka. Cse Behe nnrepecoBatbe MM® u CeTcke
OaHKe 3a eKoJIoIITKe MpobdIeMe U He Tpebda TOINKO Jda u3HeHahyje, jep je cam Me-
hyHapogHu MOHeTapHHU Mopeak u3y3eTHo coducTunmpane npupozne. lanac ce
O[T TT0jMOM Meh)yHapOoIHOT MOHETapHOT MOPETKa IMOAPa3yMeBajy OJHOCH KOjH Ce
ycrocTaBibajy u3mely unanuna MM®, anu ce HCTH He CMe CBECTH caMO Ha HOP-
MaTHBHE €JIEMEHTE per se, jep OM TO OHJa 3HAYUJI0 HETUpamke IPUHIIAIIA KOJH Y
ceOu MHKOPIIOpHpPajy ¥ HEHOpMaTHBHE eJIeMEHTE Ha jeTuHCcTBeH HauuH. [Ipotiem
ca IMPer3HOM HICHTH(PUKAITNjOM eJIeMeHaTa MeljyHapoJHOT MOHETapHOT ITpaBa
jey ToMe LITO CY OHM BapHjabiIMHe IPpUPoJe, OJHOCHO BbUXOBO 3HAYCHE M CMUCA0
ce Memajy TOKoM BpeMmeHa. [loMeHyTa ¢GekCHONITHOCT je BeoMa 3axBallHa 3a
yBakaBarm€ TCHJICHIIM]a €BOJIyLIMje KOHLENTAa [ex monetae y NaHAIIBUM OKOJI-
HocTrMa.® HemoBosbHA OpeljeHOCT CMUCIIa HOPMATUBHHX €JIEMEHATa je, ipema
Hawlem Mubervy, OApa3 BUSHOHAPCKOT M )KMBOTHOT KOPITyca MOHETAPHOT I10-
peTKa KOjU ce He CMe MCI[PIIJBUBATH Y KOHAYHUM MTPABHUM OJIrOBOPHMA jep OHU
JaHaC jaMavyHO HE MOCToje (Ta HeoApeleHOCT HHje 3HAK HecaBpIIEHOCTH, Beh
HEMHHOBHE OI'PaHUYCHE PAI[HOHAIIHOCTH MOHETAPHOT 3aKOHOJIABIIA).

VY Teopuju Mel)yHapOAHOT MOHETAPHOT MpaBa MOT'Y C€ U3/ABOJUTH ipu TUIIA
apryMeHara Koju OIpaBAaBajy HOBE HAIJICKHOCTH IICHTpaHe OaHKe HAa TepeHY
EKOJIOLIKE TTOJINTUKE, U TO: apT'YMEHT (PMHAHCH]CKOT U MaKPOEKOHOMCKOT pH3HKa,
apTyYMEHT TPXKHUITHE HeePUKACHOCTH U apT'yMEHT, KOjHU ce Be3yje 3a KpeanOnIu-
TEeT HEeHTpaNHuX OaHaka y pa3Bojy npuspeze.’ HaBeneHu apryMeHTH ce U3BOJIC

7 octymnHo Ha: https://unfcce.int/process-and-meetings/the-paris-agreement/the-paris-agre-
ement. [Tapumku cropasym o KiuMaTckum mpoMeHama (ppani. Accord de Paris) je ycBOjeH Ha
21. 3acenamwy Kondepenuunje YH o pasmarpamy yTUIaja KIMMATCKUX TPOMEHA U OKOJIHOCTH.

8 Marko Dimitrijevi¢, ,,The Evolving Concept of Lex Monetae in Contemporary European
and International Monetary Law”, Foreign Legal Life, 4(2019), 81-92.

? The United Nations, On the role of central banks in enhancing green finance, The UN Envi-
ronment Inquiry 2018, 1-4.
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13 TMO3UIIHje TIEHTpaTHe OaHKe Kao dyBapa (PMHAHCH]CKE U MaKPOESKOHOMCKE
CTaOMIJIHOCTH U3 pa3iiora ITO eKOJIOIIKe KaTacTpode NMajy 030HIbHE TIOCIIeInIIe
IO [IEHOBHY CTaOMIJIHOCT ITyTEM yTHIIaja HAa BACHHY LIEHEe XpaHe U eHepreHaTa Ha
CBETCKOM TPIKUIIITY.

KonmenT neHTparHOT 6aHKapCTBa KOjH YBaXkaBa €KOJIONTKE MPHIIHKE (T3B.
3e1eHO YeHIUPaIHo OAHKApPCigo) ce 3aCHUBA Ha CUCTEMY Y KOME IIeHTpaiHa OaHKa
y CBOM pajly yBaXkaBa M y3UMa y 003U pelIeBAHTHE SKOJIONITKE PUBHUKE MTPUITUKOM
00TMKOBamka U yCBajakhba MOHETAPHE CTpaTeruje (HapoOurTO PU3HKE CKOITYaHE ca
KJIMMATCKUM ITPpOMEHaMa) KOji NMajy MaTepHjaTHU yTHUIIA] Ha TOHOMIEHE KPaTKO-
POYHUX M YTOPOYHHX MAKPOEKOHOMCKHX OJITYKa U pa3Boj (pruHaHCHjCKOr cexTopa.!?

VY Teopuju MOHETAPHOT TIpaBa ce MPaBy pas3inka usMel)y gupexiune v ungu-
peKiliHe ynore LeHTpaliHe OaHKe y pealii3altji HUJbEeBa EKOJIOUIKE TIOIUTHKE.
Jlupexiina ynora oaropapa rnojfiCTUILAY 3eJICHUX HHBECTUIIN]a H 03€IICHhUBakha
nomaher eKOHOMCKOT CUCTEeMa, AOK UHgUPeKiHA YI0oTa OAroBapa yKJbYyUnBamby
eKOJIOIIKHUX (PaKTOpa y TpaJAuIHOHATHe MOHeTapHe cTpareruje.!! Cuatupamo na
j€ CTHUIIake HOBUX 3€JICHUX HAJISKHOCTH [IEHTPAIHE OaHKE Y IOTIYHOCTH OTPaB-
JIaHO, jep IeHTpaHa OaHKa MPEeICTaB/ba MHOTO BUIIIE O] KJIIACHYHE MOHETapHE
uHcTuTynuje. C 003MpOM Ha YUEHEHUILY J1a PU3UIU 33 )KUBOTHY CPEIUHY MOTY
UMAaTH KBAHTUTATUBAH MaTepHjallHU yTHIA] HA YKYITHY €eKOHOMCKY CTaOHIIHOCT,
cBe Behu Opoj neHTpanHux OaHaka y pa3Tu4uTUM MOHETAPHHUM ]y pPUCIUKIHjaMa
II0Ye0 je 11a pa3BHja CrenupuIHe MUKPOOOHUTETHE U MAaKPOOOHUTETHE OKBUPE
KOjH YKJbY4Y]y PU3UKE MTOBE3aHE Ca KIIMMAaTCKUM IIPOMEHAMa ¥ JKUBOTHOM Cpe-
nuHOM. LleHTpanHa OaHKa je HHCTUTYIIN]ja Sui generis KOja y yCIOBUMA TTT00aTH-
30BaHUX EKOHOMCKHX M (PMHAHCHJCKUX TOKOBA CTAJTHO CTHYE HOBE HAJIJIC)KHOCTH
y IIJBbY TapaHTOBama MOHETapHE U PUHAHCH]CKE CTA0MITHOCTH. TeHaeHnmja ,,03e-
JICHUBaKka™ TPAJUITMOHAIIHUX MOHETAPHIX HHCTPYMEHTA CBE BHIIIE j€ 3aCTYIJbe-
Ha, KAKO Ha TepEeHY MUKPOIPYACHIIMOHE, TAKO ¥ MAKPOIPYACHIIUOHE MOTUTHKE
KOjy LIeHTpaHe OaHKe Bojie. Panu ce o mpuMeHu 3axTeBa 3a TpaHCIapeHTHOIIhy
NojiaTaka, 3axTeBa 3a 00aBEe3HUM pe3epBaMa U CTaHJIapAuMa 32 YIPaBJbakhe PH-
3MKOM KOjU YBa)KaBajy €KOJIOIIKE MIPUIIMKE U Ha Ta] HAYWH JIOIIPUHOCE CMAhCHY
pu3nKa Ha GUHAHCH]CKOM M OaHKAPCKOM TPIKHUIITY.

VY TpKUIIHO] MpaKCH ce cycpehy ipu pa3nuyuTe BpCTE PU3HKA KPO3 KOje
KJIMMATCKe POMEHE MOTY YTHIIATH Ha (PMHAHCH]CKE CUCTEME: IUPAHIUYUOHU PU-
3UK, PUIUYKY PUSUK T PUSUK 0g 0glogopHOcTu.? TPaH3UIIMOHH PU3UK OIHCYje

10'Simon, Dikau, Volz Ulrich, Central Banking, Climate Change and Green Finance, ADBI
Working Paper Series 2018, 1-10.

' Franck Dafe, Volz Ulrich, Financing Global Development: The Role of Central Banks,
Bonn: DeutschesInstitutfiirEntwicklungspolitik 2015, 1-2.

12 Mark Carney, “Breaking the Tragedy of the Horizon — Climate Change and Financial
Stability”, Speech given at Lloyd’s of London, 29 September, www.bankofengland.co.uk/publications/
Pages/speeches/2015/844.aspx.
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HEM3BECHOCT MOBE3aHy ca MPOMEHaMa IIeHa ¥ BPEIHOCTH J00apa u yciryra Koje
Ce MOTY JIOTOJIUTH Yy TpOIecy yOiiakaBama KIMMATCKUX MTPOMEHA H CMabhCHha
eMucHje yribeHanokcuaa. GU3nyKn pu3MK MojapasyMeBa pU3HK O PUPOTHUX
OIacHOCTH (MO T NOIUIABA, TIOXKapa U 0J1yja) KOje MOT'y ITPOY3POKOBATH JAUPEKTHY
HITETY MPUBPEIH, JOK PU3UK OJATOBOPHOCTHU OMUCYje KITMMATCKE WU EKOJIOIIKE
PH3HKE KOjU HAcTajy 300r HEM3BECHOCTH y BE3H ca MOTEHIMjaJHUM (DPUHAHCH]-
CKHM Ir'yOMIIMMa U 3aXTeBHMa 32 HAKHAIY MTETe KOJU MPOUCTHYY U3 ITETE U3a-
3BaHE KJIMMAaTCKUM IIpoMeHama (T3B. €KOJIOLIKE Xa3ap/e).

LenTpanne 6aHKe MOTY pacrojlaraTH MOTEHIINjaJTHO BEIMKUM OpojeM WH-
CTpYMEHATa KOjH yTHYY Ha aJIOKallM]jy KaluTaa 3a 3¢JICHE MHBECTHIIH]E, aJId O]
BUX He OM Tpedalio TPaXKUTH Jia ypaJie CBe IITO MOT'Y Ha TEPEHY €KOJIOIIKE IM0-
JUTHKE, jep Ta BbUX0Ba HAAJIS)KHOCT HE MOJKE OMTH eKCTeH3MBHO TymaueHa. [1o-
TpeOHO je ONPEIUTH MIPABY MEPE CKOJIOMIKE OATOBOPHOCTH 3a IICHTpaTHe OaHKe
KOja He cMe OUTH IIPEeTePaHO HarJallleHa, jep Kao IITO TO BUIIIC ITyTa HATIOMEHYJIH,
OCHOBHH 33JIaTaK IIEHTpaJIHe OaHKe 0CTaje MOHETApHA CTA0MITHOCT. AHATH3Hpa-
jyhu nmocrojehe manmate neHTpanHe OaHke (KOjU ce pa3iuKyjy Mehy 3emibama u
MOHETapHUM PETHOHHNMA) y3 MMyHO yBakaBame GakTopa TpaguIlnje, Hy)KHO Ce
Hamehe UTame OpraHM30Bamka jaBHE U TPaHCIApEHTHE PaclpaBe 0 TOME Y K0joj
MepH IEHTpaTHEe OaHKe Tpeda 1a MoapKaBajy MOTUTHKE OPKUBOT pa3Boja CBO-
jux Brnajga. Mcxonu TakBUX TUCKYCHja BEpOBATHO he ce pa3nukoBaTu y pa3jinyu-
THM 3eMJbaMa ¥ 3aBUCHNe M 011 MHCTUTYIIHOHATHOT Haceha u peakninja rpahana
Ha MOTEHIINjaJIHE ,,HOBE" HaIJIS)KHOCTH. OBa YUEHCHUIIA je HAjBUILIE YOUUBA HA
HuBOY TipaBa EY u MehyHapomHUM MOHETapHUM IpUIIKaMa Koje yKa3yjy Ha
YUHEHUILY J1a TAHAIIKHE [IEHTPAIHE OaHKE Ha CBOjeBPCTaH HAUYMH CTBApajy COI-
CTBEHO ITPABO KOj€ TIOCTOjH TapaseslHO ca KOMYHUTpaHUM npaBoM EY u mely-
HapOIHUM NPaBHUM KoprmycoM. To Hajoosbe nokasyje hopmupame Mpeaice 3a
03enemusare PUHAHCUJCKOT cucilieMa, Koja MpelicTaBba 00JIMK MEKe KOOpINHA-
nuje yckiiahjuBama MOHETApHE U (PUCKATHE TIOMTHKE Ca BPEHOCTUMA EKOJIOIIKE
TIOJTIUTHKE (Ha30BUMO Ta ecofriendly monetary-fiscal policy mix). OBaj koopauHa-
UOHH MEXaHU3aM ce 0azupa Ha pa3MeHH 100pe Mmpakce U HHpopMaluja y mocTu-
3amy OJIP)KMBOT TPUBPEITHOT pacTa.

VY nenemOpy 2017. roqune, EILB je 3ajenqHo ca OpuTaHcKoM, (PpaHIyCKOM,
OEITHjCKOM, IIITIAHCKOM M XOJIAHJICKOM IIEHTPATHOM OaHKOM O OpPMILIA IIOMEHYTY
Mpeixy, koja TpeHyTHO Opoju 47 unaHoBa (LeHTpasiHe OaHKe U Apyre (PUHAHCH]CKE
nHCTHTYIIHje). OBa Mpeka MpeAcTaBba jeIHY O HajyTUIIAjHUjUX HHUIHjaTHBA
03eJNiekhUBakba MOHETAPHE JIETUCIATHBE J0 JaHaC, jep OKYIJba HajyTIIeAHN]je MO-
HETapHEe U PeryiaTopHe HHCTUTYIIM]E TIO]] ICKIAPUCAHUM 3ajeIHUYKUM [TUIbEM
MOJpPIIKE TPAH3UIHU)U Ka ,,3eJIeHUjuM ekoHoMujama. [{usbeBu Mpexe Ou ce,
XHUIMOTETUYKH, MOTJIH YKJBYUUTH Y pajl moctojehnx Mel)yHapoaHUX perynaTopHux
Tena panu oborahuBama mocTojehnx HaJJICKHOCTH SKOJIOMIKUM JTUMEH3Hjama.
Pasznonuko wiancTBO yHyTap Mpexe omoryhasa OauCKy KOOpAUMHAIIN]Y H3Mehy
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pa3mUUTHX TeKyhux MeljyHapoTHUX WHHUIM]jaTHBA O MIUTabIMa OJf 33j¢ THIIKOT
uHTEpeca. Y TOM Iuiby, Mpeska ycrocTaBiba 1 Heryje OIHMCKe KOHTAaKTe ca CII4-
HUM CcyOjeKTrMa TomyT T3B. Mpeowce ogpoicugol bankapciusa (eHT. Sustainable
Banking Network), @opymom ogporcusoi ocuiyparsa (eHr. the Sustainable Insu-
rance Forum) u HepaBHO noKpeHyTOM Mpeocom ogparcusux ¢punancuja (eHr. Su-
stainable Finance Network).!?

Husesu Mpeoice ce onHOCE Ha BPLICHE MUKPOIPYICHIIMOHE CYIIEpBU3HjE,
MaKpOIPYACHIIMOHE CYyTepBU3H]je U TIOACTUIAKE U YCMepaBambe 3eJCHUX HHBE-
cTuyja (rae ce 0aHKapCKH KPEAUTH U MOPECKU MHBECTUIIMOHU KPEIUTH MOTY
JABUTH Ka0 TIOJIECHA HHCTPYMEHTH MOHETApHE U (PUCKATHE MTOTUTHKE 32 FhUXOBO
ocTBapuBame). Cmrcao 00aBJbamba MUKPOIPYACHIIMOHOT HA/130pa JIEKHU Uy TIPETIo-
3HaBamy TPEHYTHE NIPaKCce HAa130pa, NOJICTHIIAkY OTKPUBAhA PU3HKA TOBE3aHUX
ca KJINMOM | AcpUHUCAY pa3inka y GuHAHCHjCKOM pu3uKy u3Mel)y ,,3emeHe™ u
,,0paoH (cxBaheHe y KOHTEKCTY yoOudajeHe) UMOBHHE. Bpieme makpornpyieH-
IIMOHOT Ha/130pa TH4e ce opehrBama yTHaja KIMMaTCKUX PU3UKa Ha €KOHOMU]JY
Ha arperaTHOM HUBOY (HHBOY AP)KaBe) y PEIOBHIUM OKOJTHOCTHMA (C THM IITO ce
noceOHa Ma)<ia noceehyje yTunajy T3B. BAHPSAHUX OKOJIIHOCTH MTPOY3POKOBAHUX
EKOJIOIIKUM KaTacTpodama U HEIorogama).

['enepanno mocmarpano, 3aany HEeHTPAIHUX OaHaka yHyTap Mpexe ce
TPaIUIIMOHAIHO OJTHOCE Ha IICHOBHY CTAOMITHOCT, OMIITY (PUHAHCHU]CKY CTAOMITHOCT
W ycariamaBambe qomaher uckasHOr okBUpa ca MehjHapOJHUM (UHAHCH]CKIM
crangapauma. Mako je riaBHa oroBOpPHOCT 32 OCHTypambe ycriexa [lapuukor cilo-
pasyma Ha BllajiaMma, Ha IICHTpaIHUM OaHKaMa U CyTiepBH30pHMa je Jia O0IHKY]y
Y U3BpIIIE CBOjY HOBY ,,eKOJIOMIKY yJIOTY Y OJIaTOBPEMEHOM M TUIAHUPAHOM CyoUa-
Bamby Ca KJIMMATCKUM PU3UIIMMA y OKBHPY CBOT MaHjaTa. Beh y mpBumM roguna-
Ma CBOT JIeJIoBamba, Mpeoica je yCBOjUIIA wecii ipeilopyka yIyheHnX NeHTpaTHIM
OaHKaMa, peBU30PCKUM TeINMa, KpeaToprMa jaBHUX MOJUTHKA U IPYTUM (DHHAH-
CHjCKMM MHCTHTYLIHjaMa paau OOJber HCIyHhaBamba eKOJIOMKNX CTaHaapAa y
CBOM MocIoBay. [Ipenopyke, HapaBHO, HECY ITpaBOHOOaBe3yjyhe, anu ce y nmpak-
CH MOIITY]y 300T cCHare CBOjUX MOPaJHUX KOMIIOHEHTHU KOj€ MPOM3JIa3e U ayTo-
puTeTa areHaTa Koju ux je ycBojuo. [Ipenopyke ce onnoce Ha cieaehe obnacru:
MHTETpHUCake KIMMATCKUX pU3uKa y npaheme puHaHcHjcke CTaOUITHOCTH U MU-
KpO MPYJCHIIMOHOT Ha/130pa, MHTETpHCamke (haKTopa OAPKUBOCTH Y YIIpaBIbathe
COTICTBEHUM TIOpT(esbeM akKiiuja, mpeMomhaBame Mpa3sHruHa y MoJaluMa, jadyarmbe
CBECTH M MHTEJICKTYATHUX KalaluTeTa KPo3 MOACTUIAhEe TEXHHYKE TOMONY U
pa3MeHe 3Hama, MOCTH3amke poObycHe 1 MeljyHapOTHO KOH3UCTEHTHE KIUMATCKE
U €KOJIOIIKE TIOJINTHKE, KA0 M OTKPHUBAbE U IPY’Kamhe MOAPIIKE pa3Bojy TaKCo-
HOMHj€ eKOHOMCKHUX aKTHBHOCTH. !4

13 Network for Greening the Financial System, A Call for Action Climate Change as a Source
of Financial Risk, Executive summary, First comprehensive report, 2019, 1-10.
14 Ibid.
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Cy0jexTn MmehyHapomHOT MOHETApHOT ITpaBa UMajy CEKYHIapHH 3a7aTaK Ha
TEPEHY EKOJIOIIKE MOTUTHKE, aJTH je MPAKTUIHU e(eKaT IUXOBOT JEI0Bamkha BeOMa
BakaH. Y TOM cMHCITy TpeOa uctahu BEJIMKU JONMPUHOC OPUTAHCKE LIEHTPATHE
OaHKe y TPOMOBHCAILY Be3e N3Mel)y MOHETapHO-(HCKATHE H €KOJIOIIKE TTOJTUTHKE.
Ty unmeHuIry HajooJbe ToKasyje popMupame MoceOHOT UCTPAKUBAYKOT OJIeIhe-
Ha OpUTAHCKE IIEHTpaHEe OaHKe Koje ce 0aBU aHATU30M U NpaliekheM TPEeHI0Ba
y BE3H ca KIIMMAaTCKUM IpoMeHaMa U 3eJiecHUM (puHaHcHjama. bpuTancka 6aHka
je, Takohe, ykipydeHna y OpojHe Mel)yHapoaHe MHUIUjaTHBE KOje Ce TUYY TIO/ICTHU-
Hama 3eJICHNX HHBECTHUIIN]a U PEAOBHH j€ YUECHHUK (pOpyMa OPraHU30BaAHHUX O
crpane mocebne rpyre ['20 3a exonontka nmutama. [Ipamep modpe mpakce, n3mehy
OCTAJIOT, jecTe ¥ UPCKa IIEHTpaiHa OaHKa KOja y HapeIHOM MepHOY IJIaHKupa 1a
y CBOjy MOHETapHY CTpaTerujy YKJby4H MpoOieM mupema 3aralema npoys3po-
KOBAHOT TIPETEPaHOM EMHUCH]JOM YTJHEHHKA, jep OH CBE BHUIIE ITOCTaje JCTESPMHU-
HAaHTa MaKPOEKOHOMCKHX pe3ynTara.’> ¥ ceom miany 3a 2019-2021, upcka 1eH-
TpaJiHa OaHKa je IeTaJbHO aHaJu3upajia CBe MMILIMKAIH]e KIMMATCKIX MPOMEHa
Ha (UHAHCH]CKH CHCTEM KaKo OM Ha BpeMe IMPUTIPEMUIIa HHCTPYMEHTE MOHETap-
HO-KpEIUTHE U (PUCKATHE MOJTUTHKE YCMEPCHHUX Ha 3aITUTY MOTPOIIaya U mo-
JIM3amhe CTereHa OTIOPHOCTH JoMalier pUHAHCH]CKOT CHCTEeMA.

4. AIOITPUHOC MM® U1 EBPOIICKE IEHTPAJIHE BAHKE V¥V
PEHHIABABY EKOJIOLIKUX ITPOBJIIEMA: 3EJIEHH LEX MONETAE

Momnetapno nipaBo EY kao nmoceOHO 3HavajHa rpaHa mpasa 3a GyHKIHO-
HHCambe JeTMHCTBEHOT TPJKUINTA HAJIa3H Ce y MPOIECY KOHCTAaHTHOT €BOJTyHpamba
IITO ce OrJIe/ia y HOBEIMpamy NocTojehux MOHeTapHOIIPAaBHUX HOPMU, TIPHHITUIIA
Y BPETHOCTH YCMEPEHHX Ha pealin3alijy jeAMHCTBEHEe MOHETapHE CTpaTeruje y3
HCTOBPEMEHO OUYyBamke yIJiea HallHOHATHUX MOHEeTapHUX jypucaukiija. EL[b
jecrte rIaBHU CYOjeKT y TOM MPOIIECY, aJIH, HCTOBPEMEHO, U He3a00MIIa3HU TyMad
W apOuTap y pemaBamy MOTEHLIHjaJIHUX HEJOYMHIIA BE3aHUX 3a ONTHMATHY
MpUMEHY HaIHAIMOHATHOT lex monetae.'® Thene xmacuune GpyHKIMje yTBpheHe
oapenbaMa YBPCTOI MOHETApHOT 3aKOHOJaBCTBAa (OCHMBaukuX akata EVY)
BpEMEHOM cy HajxorpalieHe HEKMM HOBHM HaJJIS)KHOCTHMA KOje TIPEACTaBIbajy
OATOBOP HAayKe CaBPEeMEHOT MOHETAPHOT IIpaBa Ha N3a30BE KOJH Cy CE MOjaBHIIN
y cthepr MOHETapHUX M OaHKapCKUX (PUHAHCH]a, T€ KA0 TAKBE HMajy CBOj TPaBHU

15 Philip Lane, ,,Climate Change and the Irish Financial System”, Economic Letter 2019 (1),
1-10.

16 Lex monetae je HajBasKHUjU MPEPOTATHUB JIPKABE KOjH MPOUCTHYE U3 MOHETAPHOT CyBe-
pPEHMTETa ¥ OJHOCH CE Ha IIPABO LITaMIIaka U Ae(uHUACAba HOBLA KOjE je JaHaC JIeJIerHPaHo LeH-
TpaJiHoj OaHIIH.
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OCHOB y ofipezibaMa CeKyHIapHOT MOHEeTapHOT 3akoHonaBcTBa.!” HoBe perysartop-
HE Ha/IIe)KHOCTU EBporicke nieHTpaiHe OaHKe jecy HajOOJbH JI0Ka3 He3aMEHIbHBOT
JIONIPUHOCA OBE HHCTHUTYIIH]E Y YIIPABIbAY ,,KOOTIEPATHBHIM MOHETAPHUM OHUIIOM
EV* u peanuzanuje 3aaTaka HaIHAIMOHAJIHE OaHKAPCKE TIOJIUTUKE, KAKO Y YCIIO-
BHMa peryjapHuX eKOHOMCKUX TOKOBA, TAKO M Y YCIIOBUMa KPH3a IITO CE OTjIesa
y canayuorom (ipeseniuusHoMm) ey, alli Uy KOpeKiuU6HOM 1Ty yCMEPEHNM Ha
yMamemhe MOCeINIIA HACTATUX IIPUBPEIHIX TIopeMehaja mo paj 6aHaka, OCTaInX
(hPMHAHCH]CKUX MTOCPEIHUKA U TIPaBa BbUXOBUX KJIUjeHATA.

Y okoHOCTHMA TII00aTHUX SKOJIOMIKUX ITPo0IieMa JOIIIO je 10 €BOTYITHje
3anataka EL[b koja kao 4yBap MOHETapHOT CyBepEeHUTETA U (PUHAHCHU]CKOT JIeTU-
tuMuTeTa y EBpoIickoj ekoHoMCKOj 1 MoHeTapHo] yHUjU (EMY) Mopa natu oxpe-
henu mompuHOC y pelaBame eKOIOMKUX mpobdiaema. Ha oBom mecTy, mMopamo
umaiu y BUAy YMHBEHHUIY 1a ce HajiesxkHocT EIb He Moyke mocmaTparu Kao ciia-
wuuKa kawelopuja, jep ce y IpakCl HEpeTKO Mopasia MOAH(DUKOBATH aKTyeTHIM
npunukama (Kpuzama) U MpUTOM A00Hjaia HOBe TUMEH3Hje yTBpeHe akThuMa
CeKyHIapHe Jierucnatuse. Exomnomke katacTpode Koje oaroBapajy mpeTxonHo
00jaImBEeHNM pHU3HITIMA 110 (PUHAHCH]CKY M MOHETApHY CTAOFITHOCT jecy IpuMep
TakBUX Kpu3Hux MmomeHTa. HoBe mepe ELLb ycmepene cy Ha cy30ujarme mpuiinka
3a BpIICHE PMHAHCH]CKOT KpUMHHAINTETA, TyHa pean3amija akTUBHE U TTaCHB-
HE TPOLIECHE JeruTUMAaIH]je (MOHETAPHOIIPABHU CIIOPOBH) TO HajO0IbE TTIOTBPYY]Y,
jep je mo HenasHo mo3uttija EIb Ha oBoM MecTy Omita Tek cexyrgapha (ilocpegha),
aJIv M0CTaje jacHE Ha3HAKe 3a KOHIICHTPAIIM]OM HOBUX HAJIJICKHOCTH YCIIEH KOJUX
he EIIb mocraTu gajieko akTHBHI]a Ha TOM Iutany.'® CXomHo HaBeEHUM TIpoMe-
HaMma perynatopHe HajuiexkHocTu ELIb Huje Temko 3amuciutu u Behy koHIeH-
TpaIujy HaJJIe)KHOCTH Ha TEPEHY €KOJIOMIKE ITOJIUTHKE.

ELb (mopex MM®) jecte npumaphu cyOjekat MmeljyHapoaHOT 1 €BPOIICKOT
MOHETApHOT TIpaBa, TIe ce NHJIeMe Y Be3H ca (He)ITOCTOjarheM HaIJICKHOCTH 3a
ycBajame ofpel)eHnx akara, OJHOCHO, CBE y4ECTaIHj1 MOHETAPHU CIIOPOBU OKOH-
4aBajy y BbeHY KOPHUCT IITO TOTBphyje Te3y na E1b Hukako He Moke OUTH areHT
EBporickor mapiaMeHTa y peanu3aiuju IeHTPaJIu30BaHe MOHETapHE MMOJIUTHKE,
Beh HarpotuB actor primus.”” Kana je y nuramy npasau Manat EI[B na aktusHuje
y4ecTByje y pelllaBamy KOJIOMIKKUX MpodiiemMa, oH Ou ce morao Hahu y ogpenbama
npuMapHuX yrosopa. Hanwme, cxonny un 4. Maciupuxitickot y1060pa eKCTUTAIIATHO
je yrepheHo na ,,0e3 npejynumnmparma CBOr IpuMapHor 1uJba, EIIb noapxasa

17 Cphau Fony6osuh, Eepoiicka moneimapna ynuja — Huciuuiuyyuonannu aciiexiuu, Hur
2010, 49-50.

18 Rosa Maria Lastra, International Monetary and Financial Law, Oxford University Press
2015, 11. Ynopenu ca: Christoph Hermann and Corina Dornacher, International and European
Monetary Law — An Introduction. Springer 2017, 5.

19 EBporicku cyx npasje je Hezasucuoct ELIB notepano y ciaydajy OLAF (Case C-62/14)
1 OMT Case. Cyx je 3ay3e0 CTAaHOBHILTE Ja C€ Pajiv O IUMHUTHPAHO], HE alICOTy THOj HE3aBHCHOCTH.
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OTITIITE EKOHOMCKE TTOJINTUKE YHHU]E, KOje YKIbYUYjy BUCOK HUBO 3aIITUTE U T10-
0oJpIaFbe KBAJTUTETA )KUBOTHE CPEUHE, H HAJTaXKe J]a Ce 3aXTEBH 3aITUTE KH-
BOTHE CpEIMHE UHTErpUITy y NeUHUIIN]Y U TPUMEHY MONUTHKA M aKTHBHOCTH
VYuuje*. ELIb, nenyjyhu y rpanunama cBojux oBnamhema HACTOjU J1a CTBOPH
YCIIOBE W TIPY KU OMIITY MOAPIIKY 3a TIOCTENEHH Mpeia3ak Ka HICKOKapOOHCKO]
€KOHOMUjH (IPUBPEAH), KPo3 AeprHUCamE TPaBHiia UTPE U TTOAPIIKY MOHETap-
HUM pedopmama.

[IpumeTtHo je na ELIb cnaxxHO moap»xkaBa Tekyhu pan Ha pazHuM MmelyHa-
POIHUM H €BPOICKAM (hOpyMUMa YCMEpEH Ha HIEHTH(UKOBAE ,,[TPOU3BOTHUX
LeHa KJIMMATCKUX MPOMEHa™ M TPAaH3ULMOHUX PU3UKa KPO3 UCTOBPEMEHO MPO-
MOBHCAaE TIpeoprjeHTaje GUHAHCHJCKUX TOKOBA Ka OAPKUBUM H 3APaBUM
MHBecTHIMOHUM mpou3Boauma. [lopex Tora, ELLB je nenerupana npaBo riacama
CBOjUM ITYHOMONHHITMMA 3a KalmMTaTHE MHBECTUIIM]E Ha IITa ce U o0aBe3asa
CXOIHO MPUHLIMIIKNMA YjeqUCHUX HallHja 3a OArOBOPHO HHBECTHpame. Takohe,
ELLb TperyTHO pa3MaTpa yTBphHuBame HajOOJhET MOTYher CIieHapwja 3a KyTIOBUHY
3eJICHUX 00BE3HUIIA O] BEJIMKOT Opoja KBaTU(PHKOBAHUX M3/1aBaliala (CBE 0K TO
Hehe yTUIIaTH Ha CTPYKTYPY U JIMKBUIHOCT TPXKHIITA).20

OszenemuBame MOHETapHe onuTHKe oxf ctpane ELB mopa Outu ciposeze-
HO Ha HE3aBHCHO] OCHOBH. OBa He3aBUCHOCT HaMehe MUTamke rapaHToBama (GyHK-
[IMOHAJTHE HE3aBUCHOCTH IICHTPAITHUX OaHAKa, a HE CaMO MHCTHUTYI[MOHATHE,
(hMHAHCH]CKE U aIMIHUCTPATUBHE He3aBUCHOCTH. [[oMeHyTO mompa3ymeBa jacHy
JIeMapKaIujy 3ajaTaKa [eHTPaTHOT OaHKapCTBa O MOJUTUYKOT YTHIIaja (OTHO-
CHO, F€T'OBO CMambeHhe), Behy TpaHCIIapeHTHOCT Y paay U MPUOIIKaBahEe MMOJha
HEHOT JIeJIOBama rpaljanuMa, Kao U CTHIAKkE CIISIUjaTu30BaHUX 3HAKA U3 JI0-
MeHa MOHETApHOT MpaBa Kojeé YUYECHUIINMA Y CYACKOM MOCTYNKY MOMaxy MpH
pacBeTIbaBarby MOHETAPHOIPABHOT YHEEHUYHOT CTamba.”!

Kana je ped o mosunujm MM® y eKOJIONIKOj TIOTUTHITH, TPpeOa HATIOMEHY TH
J1a je jou npuiIuKoM npunpemamwa Camuita o [lnaneiiu 3emau'y Puo ne XKane-
upy (1998), MM® pa3maTpao nMuTame CBOje HAIJIC)KHOCTH Ha TEPEHY SKOJIOIIKE
nonutuke. CBU mporpamu puHaHCHjcKe moApiike Koje je MM® no Tana onoOpa-
Bao Cy mope cripoBohema eKOHOMCKHX pedhopMH (KOjU ce TUUIY IEBU3HOT Kypca
Y TIOPECKOT CUCTEMA) CaApKall U HoceOHy Kaay3yny Koja ce THLaja palroHa-
HHjeT KOpHUIThema TPOU3BOIHAX pecypca y UJbY H30eraBama cTBaparma BETHKE
KOJIMYMHE HHAYCTpHjcKor oTnana. McroBpemeno, MM je y cBojuM M3BEIITajUMa

20y tom cetiry, ELIB TpeHyTHO pacmonake ca 24 IpoIeHTa YKYITHUX 3eIeHUX 00BE3HUIIA
Koje Cy I100aJlHO eMUTOBaHe (YHja je BpeJHOCT IPOoIelkheHa Ha 48 MIunjapiu eBpa). YIIpaBo oBaj
HojiaTak Ha Hajoospu Moryhn HaunH niayctpyje npuspxkenoct ELLB npuHIunmuma 3eneHe eKOHOMHUje.

2l Buie o moTpebu rapaHToBama (YyHKIIMOHATIHE CAMOCTAIHOCTH EHTPAIHE OaHKe y:
Joseph Gold, Legal and Institutional Aspects of the International Monetary System — Selected
Essays, Vol. I. Columbia Press 1979, 11 u Interpretation: The IMF and International Law, Kluwer
Law International 1997, 1-8.
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0 cripoBohey mporpama onopaBka yKa3uBao Ha €KOJIOITKe TpobiieMe Koju Cy Ha-
CTaJIM yCJe/l HeycCIelHe TPUMEHe 0AroBapajyhnx Mepa u cpecraBa eKOHOMCKE
MOJUTHKE Y CBUM CBOJUM CErMEHTHMa 300T 4era y Noce/iihe BpeMa BeoMa WH-
CUCTHPA Ha T3B. eKOJOWKOM gujanoly (IOTOTOBO Kaja ce pagu 0 0400paBamy
3ajMoBa ApkaBama wianunama @onma). Ilurame mocrojama mpaBHOT MaHaTa
MM® 3a pemiaBame €KOJIOMIKUX MpodieMa OUIo je BPJIo €BUASHTHO MPUITHKOM
npeanarama GopMUpama T3B. 3eeHol (honga 3a pewasarbe KIUMACKUX WoKo8d
v A¢puyu (enr. The IMF Green Fund for resolving climate-related shocks in Africa)
ca HaMepoM Jia ce yayTap @onga hopMupa Kanutaa HAMEHCH pellaBarmby OBOT
npoGiemMa myTeM Kopuiihermba CrielijaJHuX mpaBa Bydema.?

Y mpakcu, ogoopaBame GUHAHCH]CKE TTOApIIKe o1 cTpane MM®-a np)kaBa-
Ma YJIaHUI[aMa He YKJbyUyje UCIYHhEHhE YCI0BA KOJU CE TUYY 3aIlTHTE KUBOTHE
cpenuHe.”? YCIoB/baBame je, y OCHOBH, OCTAJIO TIOBE3AHO Ca peliaBambeM podiemMa
TUTaTHOT OMJIaHCa 3eMJbe YJIaHULE U ca KPATKOPOYHHUM PEIIABAKEM Y3POKa bEeHE
MaKpOEKOHOMCKe HecTabmaHoCcTH.>* Besza usmel)y MM®d-a u Gpure 3a 5KMBOTHY
CpeIrHY OIHOCH C€ Ha HEeroBe 3aaTKe y 0071aCTH 3alITUTE JbYACKHUX MpaBa, jep
CBaKHM YOBEK MMa IIPaBo Ha 37[paBy U 0€30enHy KUBOTHY cpenuny. OBO MMpaBo je
MPEYCIIOB 3a YCIIEIHY IPUMEHY CBUX OCTaJIMX COLMjaIHUX, EKOHOMCKHX U T10-
peckux mpaBa. Y okorHOocTHMA kaaa ce MM mojaBibyje Kao TJIaBHH TTOBEPHJIALT
y MOJUTHIIM jaBHUX 3ajMOBa, TO je BaXKHO HATJIACUTH, jep je MM® npBeHCTBEHO
MOHETapHa, Ma TeK oHJa (MHAHCH]CKa HHCTUTYIH]ja. [la O ocTBpamo cBoje 3a-
JaTKe Ha TEpEeHY MOHETapHe capaame, DOoHI KOPUCTH pa3IUuHuTe PEeryJaTopHe
WHCTPYMEHTE U TaKO YTHUYE HAa HAUYWH CIIPOBOleha MOHETAPHOT CYBEPEHUTETA.
CBakako, 3al1TUTa JBYJICKUX [TpaBa HIje TPEIMETHO U aCKHOJIOIIKU peryaucaHa
MIPOIIECHUM ofpendama o paxy MM®d-a, jep TO HHje BEroB MPUMapHHU 3a1aTaK.>
Takole, oncycTBO nupeKTHOT 3anarama @oHaa y 00acTu 3alITUTE JBYICKHUX TIpa-
Ba IIPOMCTHYC W3 TIPUHIHTA 3a0paHe Memmama v (1omahe) MOTUTHIKE TPUITHKE
yTBpheHe HopMama Mel)yHapoaHor jaBHOT mpaBa.’’

Wako ®oHp, hopMaHO MpaBHO, HUjE CyOjeKT ca MPUMAPHOM jYPUCIUKIIH]OM
y 3aIITUTH )KUBOTHE CPEIUHE, FeroBa MOHETApHA BIACT MMa AUPEKTHE MOCIISIULIE

22 IMF Green Fund for Climate Change Financing, IMF Survey 2010, 9-10.

23 Ved P. Gandhi, The IMF and the Environment, Pamphlet Series 1998, 1-2.

24 Joseph J. Joyce, The IMF and Global Financial Crises, Cambridge University Press 2012, 1-6.

25 CaBpeMeHH KOHIIENT JbYICKUX TIpaBa ce u3Mel)y 0CTallor ociama i Ha TapHTOBAKE T3B.
NPUPOJIHKX MpaBa (Ie peMa HallleM MUIIJBbCHY Clajia U IPaBo Ha YBPCTY AoMally BaiyTy) u
JUCKYpPCe 0 JbYJCKHM ITpaBHMa ca jaCHOM IPU3BYKOM, €THKE, (pHI030(]Hje 1 IOIUTHKE Ca CBOJUM
pasnIu4YuTO HUjaHCHpaHUM unuomuma. Buie y: David Boucher, The Limits of Ethics in Interna-
tional Relations, Natural Law, Natural Rights and Human Rights in Transition, Oxford University
Press 2009, 360-361.

26 Buiie 0 Be3 JbYICKUX MTpaBa ¥ MOHETApHUX MHCTUTYIH]ja BuaeTh: Skogly I. Sigrun, The
Human Rights Obligations of the World Bank and the International Monetary Fund, Cavendish
Publishing 2001, 189-190.
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Ha 3aIITHTY HAIIMOHAJHUX MIPUPOIHUX Pecypca, IITO ce HajOOJbe BUAH y ClIyda-
jy TIONMTHKE jJaBHOT AyTa (3ajMa) TAe ce aHac MojaBJbyje Kao IJIaBHH IOBEpHUIIALL.
Ha oBom Mmecty, mMopamo ykasaiiu Ha YUBEHAILY Ja IPOTpaM OTILIATE jaBHOT
3ajMa Ip)KaBe WIaHULE yTHUe Ha IPUPOIHO OKPYKEHE, jep Cy IPUPOIHU pecyp-
CH ITaBHU NTpom3BOIHU pecypc. [locnenmux romnaa MM® pasBuja myritunaiie-
panne ipoipame ca CBETCKOM OaHKOM Ha IOJbY €KOJIOLIKE MOTUTHKE, IIOCEOHO Y
obnacTu IpoIeHe KINMAaTCKUX mpoMeHa. Takohe, MM® Hynu cBOjy MOAPIIKY U
oarosapajyhy ekcrieptusy pagehu ca MpexoM HeHTpaaHUX OaHaka U CylepBH-
30pa 3a o3elemaBame puHaHcH|cKoT cucTema. Takohe, MM® moncTude rieHTpall-
He OaHKe U (puHAHCHjCKe perynaTope aa pa3Bhjy T3B. ,,ileciiioge OMHOPHOCIUU HA
ctipec™ y Be3u ca KJIMMOM, Kako O1 ce HIeHTH(HUKOBAO KOHKPETAH YTHIIA] 0301 Tb-
HOT HENOBOJHHOT IIIOKA YCJIOBJHEHOT KJIMMATCKOM IMPOMEHOM Ha COJIBEHTHOCT
(hMHAHCH]CKUX WHCTHUTYITH]ja U CTAOMITHOCT (PMHAHCH]CKOT CHCTeMa. Y CBE yde-
CTaJIMjUM CTyIUjamMa ca TaKkBoM npobiiematukom, MM® yxkasyje ce Ha TO ,,a he
OuTH OTpeOHA MaKJBHBA KaIHOpaIwja (TIoIeIIaBarmke i MEPEHhE) CTPECHOT TeCTH-
pama Ha KJIIMMaTCcKe POMEHE, jep TaKBO TeCTHpambe 3aXTeBa NpoLeHy edekara
IIIOKOBA WJIH TTOJIMTUIKUX aKIIFja KOjeé MOTY HMaTH MaJI0 HICTOPHjCKOT Ipecea-
Ha“.?’ YpaBJbame )KUBOTHOM CPEAUHOM, JIe(DHHUIIE Ce Ka0 OCceOaH KOHIIETT Yy
TTOJINTUIKO] €KOJIOTHJU U TIOTUTHUIIN 3aIITHTE XUBOTHE CPENMHE KOjH 3aroBapa
Pa3Boj KOjU je HajBaKHUjU 32 YIIPABJbalhe CBUM JbYJICKUM aKkTHBHOCTHMA.?S Kao
jemaH ox cy0jekara KOju y4eCTBYjy Y IOMEHYTOM VIIpaBJhamy jaBiba ce MMO,
TJIe Ce CaBUM M3BECHO MOXKE OUEKUBATH HErOBa aKTHBHHUja yJIOra Ha OBOM IIJIaHy
y ckopujoj OymyhHOCTH.

5. BAKJbYHAK

MebhyHapoaHo MOHETapHO MPaBo Kao PEIaTHBHO MJIAJia TpaHa paBa Hecy-
MHLHBO MOYKE ITPY KUTH JAOMPUHOC Y pelliaBarby U KOHTPOIH €KOJOIIKUX TpodieMa
y3umajyhn y 003up QriekCHOMITHOCT BeroBUX HOPMH M HOBE TE€HJICHITHjE Y pa3-
BOjy JMCKYpCa 32 HOPMAaTUBHO PETyJHCamhe MOHETAPHUX TPAHCMUCHOHUX MeXa-
HH3aMma, mTo oreT ynyhyje Ha HenckopuirheH MoTeHIMjal Ha ToM TuTany. Mako
TJIaBHU 3aJaTak cy0jekara MeyHapogHOT MOHETapHOI IIpaBa HUKaAa HE MOXKE
OuTH OpHra 0 3aIITUTH KUBOTHE CPEINHE, TO HE 3HAYH JIe OHU He Tpebajy mpemy-
3MMaTH HUKaBe aKTHUBHOCTH Ha TOM NOJby. HapaBHO, HeH 3a1aTak y OBOM KOH-
TEKCTy HHMKaJa He MOXKe OMTH IpUMapaH, aJli TO He 3Ha4H Ja Tpeba of mera
OIlyCTaTH, Jep CMO Mulberbd 14 U HajMambH JONPUHOC HA TEPEHY perylncama
EKOJIOIIKUX TIPo0iIeMa MOKe y KOXE3HjU ca CBUM OCTaJIUM OWJIO BEIMKUM FLIH

27 Kristalina Georgieva, ,,The Adaptive Age”, Finance & Development 56 (2019), 20-21.
28 Haque Mahfuzul, ,,Environmental Governance”, In: Global Encyclopedia of Public Admi-
nistration, Public Policy and Governance (ed. A. Farazmand), Springer 2017, 2-4.
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MarbUM JIOIPUHOCHMA KOHAYHO YCIIOCTABUTH MIPEKO MOTPEOHY PAaBHOTEXKY Y YIIO-
TpeOu OBHX OCETJbUBUX pecypca y CBaKOM JIPYLITBY JaHac (TO caMO TOBOPHU O
KOMIIJIEKCHOCTH TIpobJieMa M BETUKUM HM3a30BHMa KOJU C€ TTOCTaBJhajy Tpe 3a-
KOHOJABIIMa y CBETY, a CAMO C€ CUHEPTHjOM H YAPYKEHHM CHarama Moxe J10-
MPUHETH pelllaBarmy MpodiieMa Ha ONTUMAJIaH HAYWH IITO Ce MOpa y3eTH Y 003Up
0]l CTpaHe KpeaTropa jaBHUX MOJUTHKA).

Onpehene akTUBHOCTH MOHETApHHUX areHaTa ce Mopajy Mpeay3uMaTH
MPEBACXOIHO 300T YHILEHHLIE Ja Cy MOHETapHa U €KOJIOIIKA ITOJTUTHKA KOHCTUTY-
THUBHU €JIEMEHTH OIIITE EKOHOMCKE TIOIUTHKE M Jia Mel)y ’iMa TOCTOjH BUCOK
CTENEeH CHHTETUYKO-IUjaITeKTUUKE MOBE3aHOCTH. TeHIeHIH]ja 03eTIehUBabha
MoHeTapHe jypucauknuje MM®, Crercke banke n EBporicke nmenTpairHe OaHKe
HE MOpa MpeCcTaB/baTi KOHTPOBEP3HO IMHTAE, jep CY Y YCIOBUMA ITobaan3anuje
€KOHOMCKHX TOKOBa W Ii1o0aimHe GUHAHCH]CKE KPHU3€e MIOMEHYTH Ccy0jeTH Beh
CTEKJIM HeKe HOBe (PUCKaJIHE HaIJIKHOCTH KOjU BUILE TIOTTIAa]y O HaJIEKHOCT
(ucKaTHEe TIOMUTHKE, a He eKOHOMCKe. XUOpuan3aInja HaaIe’)KHOCTH TJIaBHIX
cyOjekara mel)yHapoIHOT MOHETAPHOT MpaBa MPOUCTUYE U U3 IUXOBE yKJbyUe-
HOCTH y CHCTEM ITI0OATHOT EKOJIONIKOT YIIpaBJbakha U Kao TaKBa HE MPENCTaBIbha
CMETHbY Y UMILIEeMEHTaluju 0a3uuHUX MOHETapHUX TapreTa. Mako cy ctyauje o
BE3W MOHETApHE IMOJIMTUKE U €KOJIONTKUX ITpo0JIeMa joIlT YBEK y paHoj da3u pas-
BUTKa, OUTHO je HallOMEHYTH Ja IMIaBHU cyOjeKTH Mel)yHapoIHOT MOHETapHOT
mpaBa yBehaBajy CBoje HaIope Ka jaCHHjeM HICHTU(DUKOBAY Y3POTHO-TTOCIIC Y-
HUX MexaHu3ama Koju he y OyaqyhHOCTH MOCITY KUTH Kao MOTEHIHjaTHU pas3ior
3a yCBajame 3eJICHOI MOHETAPHOIIPABHOT OKBHUPA.
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About the Tendency of Greening of
International Monetary Law

Abstract: International monetary law as a relatively young branch of law
can undoubtedly contribute to solving and controlling environmental problems,
taking into account the flexibility of legal norms and new tendencies in the deve-
lopment of discourse and normative regulation of monetary transmission mecha-
nisms, which again points to untapped potential. A great contribution can be
expected from the IMF, which in the recent period has been paying close attention
to the issue of control of use and preservation of green production factors, where
the need for rational use appears as their imperative in every sense, which can
be read at conferences dedicated to this issue. Also, the European Central Bank
is considering its potential contribution in the field of monetary policy in this
context, because the legal basis for the coordination of environmental policy is
present in Art. 4 of the Treaty on European Union, which explicitly establishes its
competence to support and develop the general economic policy of the member
states of the Union. Of course, its task in this context can never be primary, but
that does not mean that it should be given up, because we think that even the
smallest contribution in the field of environmental problems can certainly be
established in cohesion with all other large or small contributions. the necessary
balance in the use of these fragile resources in every society today (this only spe-
aks of the complexity of the problems and the great challenges facing legislators
in the world, and only cohesion and joint efforts can contribute to solving the
problem in an optimal way that must always be taken into account Although the
main task of subjects of international monetary law can never be to take care of
the environment, this does not mean that they should not undertake any activities
in this field.

Certain activities of monetary agents must be undertaken primarily because
and monetary and environmental policy constitutive elements of general economic

1171



Mapxo b. lumurpujesuh, Cphan C. l'omy6osuh, O wengenyuju ozenerwusarsa... (1155-1172)

policy and yes there is a high degree of synthetic dialectical connection between
them. The tendency to green the monetary jurisdiction of the IMF, the World Bank,
and the European Central Bank does not have to be a controversial issue, because,
with the conditions of globalization of economic flows and the global financial
crisis, these entities have already acquired some new fiscal competencies. The
hybridization of the competencies of the main subjects of international monetary
law also results from their involvement in the system of global environmental
management and as such does not represent an obstacle in the implementation of
basic monetary targets. In this context, the activity of the European Central Bank
in undertaking activities in considering environmental risks to general economic
stability and activities that increase the level of general environmental awareness
is especially important. Although studies on the relationship between monetary
policy and environmental issues are still at an early stage of development, it is
important not to mention that the main subjects of international monetary law are
increasing their efforts and clearer identification of causal mechanisms that will
serve as a potential reason for adopting an eco-friendly monetary framework.

Keywords: international monetary law, environmental problems, Financial
System Greening Network, lex monetae, European Central Bank, International
Monetary Fund.

Jarym npujema paaa: 03.10.2021.

Jarym nocraBipama KOHadHE Bep3uje paga: 13.10.2021.
Hatym mpuxBartama paga: 17.01.2022.

1172



OpUuTHHAIIHA HAYYHH paj 343.132(439)
doi:10.5937/zrpfns55-35206

Dragana S. Cvorovié
University of Criminal Investigation and Police Studies, Belgrade
dragana.cvorovic@kpu.edu.rs

INVESTIGATIVE DIVERSION IN
THE HUNGARIAN CRIMINAL
PROCEDURE SYSTEM

Abstract: The Act XC of 2017 on Criminal Procedure, which entered into
force on 01 July 2018, contains significant reforms regarding investigation in
criminal proceedings in Hungary. The legislation is a bold undertaking to improve
the efficiency of criminal proceedings by reinterpreting the relationship between
prosecution and the investigative authority, vertically separating investigations,
and integrating diversionary possibilities into analyzes. It aims to overcome the
weaknesses of the current system by clearly defining the procedures of
responsibility for investigations and by dealing with the more uncomplicated
Ltrivial” cases at the discovery stage. In the paper, the author provides an
overview of the provisions of the Hungarian Criminal Procedural Act that are
closely related to investigations, with a particular emphasis on the possibilities
of diversion and the open questions that arise in this context and that are left to
case law to elaborate.

Keywords: investigation, suspension, diversion, principle of opportunity

1. INTRODUCTION

The question rightly arises as to why it is necessary to integrate diversion
possibilities into the investigative phase. What makes the legislator think the
existing institutions will operate in practice with significantly greater effectiveness
by broadening the scope for diversion by the police process than in the prosecution
phase. On reflection, no doubt bringing diversionary options (summary, oppor-
tunistic forms of procedure) forward from the intermediate stage of the prosecu-
tion phase to the conclusion of the investigation phase is intended to avoid subse-
quent procedural and, above all — lengthy and complex evidentiary acts. In some
instances, with the victim’s involvement, the prosecution and the defense can
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already reach an agreement during the inquiry into how the criminal proceedings
should be concluded. This solution may render the indictment itself and its alter-
native solutions unnecessary. In a less formalized framework, the proceedings
can be completed in a way acceptable to the parties, while the damage caused by
the crime and the costs of the proceedings are settled.

DEFINITION AND PROCEDURAL ROLE OF DIVERSION

Divergence is derived from the Latin word ,divertere,” which means to de-
viate. Divergence was first used injustice in the United States of America in the
1960s concerning juvenile offenders. Diversion means moving something from
one position to another.! It is used in this ordinary sense, but what does this di-
version mean in criminal justice? “Diversion means the non-criminal disposition
of a criminal case. Put another way, diversion is a summary name for ways of di-
verting from the usual ‘stages’ of criminal proceedings.”? Burgstaller’s interpre-
tation also focuses on this aspect of diversity, i.e., removing less severe offenses
by more minor dangerous offenders from the formal process and their disposition
through informal means outside the criminal law.> The dominant purpose of di-
version is to forgo further prosecution after a formal finding of a norm violation.
Above all, the diversion strategy is about the possibility of resolving norm viola-
tions by means other than the criminal law, in some cases by dispensing with the
formal framework of the procedure and dealing with them informally through
social control instruments and alternative programs.* While in a broader sense,
diversion implies a departure from the formal criminal procedure path, in a nar-
rower sense, it also means developing a criminal sanctioning system that provides
a departure from traditional forms of punishment. It tends to sanction more weakly
the forms of behavior that are threatened with discipline, which is due to the under-
lying approach that emphasizes punitive forms of discipline with a repressive retrib-
utive system as opposed to preventive punishment with a preventive character.’

! Sztaki, 2019, Available at: http:/szotar.sztaki.hu/search?fromlang=all&tolang= all&sear-
chWord= diversion&langcode=hu&u=0&langprefix= &searchMode=WORD PREFIX&viewMo-
de=full&ignoreAccents=1

2 Barabas Andrea Tinde, Borton helyett egyezség? Medidcio és mas alternativ szankciok
Eurépaban, Budapest, KIK-KERSZOV Jogi és Uzleti Kiado Kft, 2004, pp. 60

3 Burgstaller Manfred, Perspektiven der Diversion in Osterreich aus der Sicht der Justiz.
Perspektiven der Diversion in Osterreich, Interdisciplinare Tagung vom 27 bis 29 April in 1994
in Innsbruck, Bundesministerium in Justiz, Wien, 1995, pp. 11

4 Kaiser Giinther, Role and Reactions of the Victim and the Policy of Diversion in Criminal
Justice Administration. (From criminology between the rule of law and the outlaws. 1956, by c w g
jasperse, — see ncj-38200), Kluwer Bv. Stromarkt 8, Deventer Holland, Netherlands, 1976, pp. 14

5 Walter Michael, Wandlungen in der Reaktion auf Kriminalitit (Hamburger Antrittsvor-
lesung). ZStW 95, 1983, pp. 34
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Diversion is therefore closely related to alternative sanctions, which are sanc-
tions to be applied in criminal proceedings to replace imprisonment, again to avoid
the adverse consequences of this punishment, as already mentioned. This could
be called the criminological purpose of the diversion by criminologists.® Heinz
has conducted a comparative analysis of the recidivism rates of a group of young
people who were traditionally sentenced and diverted in the diversion form in
ordinary everyday cases. The interpretation of his research is that the positive
preventive benefits of a well-chosen treatment approach are predictable.” In 1982,
the number of people sentenced to imprisonment in Germany was 69% of all
sanctions, but in 2000 it had fallen to 6.3%, while the proportion of fines had
risen to 80.3%.% In Japan, imprisonment is the least used form of punishment.
While in Germany, 15,824 out of 40,542 prison sentences in 2000 were for one
year or more, which corresponds to 39%, in France, 16,146 out of 8,005 (21.1%)
were for one year or more in 1997, in Austria, 25.2%. out of 5,988 (also in 1997),
and in Switzerland, the same proportion was 11.1%. The research results on ef-
fectiveness and success should form the basis for a goal-oriented argument that
selects between different sentencing genders and treatment forms, with the sole
and practical aim of achieving resocialization and reducing recriminalization.’
Diversification also plays an important role in the German Criminal Procedure
Code (German StPO)'°. The use of diversionary instruments is of particular im-
portance in juvenile cases and has developed considerably in Germany: ‘Espe-
cially in the last two decades, thanks to §. 45 of the Juvenile Code (JGG),!! the
prosecutor has increasingly made use of diversion in more and more cases, with
the result that in the majority of cases the prosecution ends the case with diversion.
Judicial diversion under §. 47 has also increased, with almost 30% of cases ending
in this way, which means that only one-third of all juvenile cases in which crim-
inal proceedings are initiated are concluded with a judicial sanction. This means
in figures that only 41,403 out of 144,954 such sentences were handed down.”!?

¢ Fako Edit, Divergence in German, Austrian and Hungarian criminal procedure. PhD thesis,
University of Miskolc, Faculty of Law and Political Sciences — Deak Ferenc Doctoral School, 2003,
pp. 10

7 Heinz Wolfgang, Storz Renate, Diversion in Jugendstrfverfahren der Budesrepublic De-
utschland. Berlin, BMJ — Recht, 1992, pp. 59

8 Kaiser Giinther, Schoch Heinz, Strafvollzug. Eine einfiihrung in die Grundlagen. C.F. Miiller
Verlag. Heidelberg, 2003, pp. 97

o Ibid., 12

10 Die Strafprozessordnung in der Fassung der Bekanntmachung von 7. April 1987 (BGBI.
[ S. 1074, 1319) die zuletzt durch Artikel 4 des Gesetzes vom 5. Oktober 2021 (BGBI. I S. 4607)
gedndert worden ist™.

'Youth Courts Law “Youth Courts Law in the version of the promulgation of 11 December
1974 (Federal Law Gazette [BGBL.]) Part I p. 3427, most recently amended by Article 1 of the Act
of 8 July 2008 (Federal Law Gazette Part I p. 1212)” (Jugendgerichtsgesetz, JGG), 45.§.

12 Ibid., 99
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In the narrower sense, diversion refers to solutions that can be applied at the
entry stage of criminal proceedings.!® As the commentary on Austrian diversion
puts it, diversion can be contrasted with decriminalization, since no criminal law
amendment is required here, as it only changes the way the state reacts to the
particular facts and does not make the offense a non-historical one, it is primarily
a matter of penal reform and does not require a criminal code amendment. As a
general diversion takes several forms, so there are several possibilities to conduct
the proceedings in a way that is not the “classical” way. While some labeling
theories argue strongly for non-intervention, others prefer to opt for little and
targeted effective intervention. On one hand the crime is essentially associated
with those age groups in which intervention through informal social control has
a more significant deterrent effect than the use of criminal law. Additionaly, it
also makes the offender interested in reparation for the crime after it has been
committed by offering a victim-offender reconciliation in response to the crime,
thus reducing the reaction to the crime. '* Divergence is not only a pro-offender
theory but a way of thinking that seeks to broaden the effects of the harms of
‘labeling’ on the offender, taking into account that, especially for petty crimes,
the injuries of punishment are greater than those caused by the offender. Indeed,
a criminal intervention tends to reinforce the behavior that led to the crime, rather
than preventing the person from committing further crimes or finding a solution
to the problem behind the offense and seeking help.!> There are several arguments
in favor of the need for diversions; on the one hand, certain human behaviors that
are relevant from a criminal law point of view, and the perpetrators of these behav-
iors, do not reach a degree of danger to society that would justify the application of
a criminal law detriment or consequence. Therefore, it is sufficient to impose other,
less severe, or alternative legal implications on the perpetrators of the offenses.
On the other hand, these solutions can also shorten and simplify the process of
establishing liability, thus saving time and energy and freeing up capacity on the
part of the authorities. Last but not least, criminal proceedings can be freed from
trivial cases, and at the same time, the work of prosecuting officers can be sim-
plified and facilitated. Basically, the Hungarian Penal Code (Btk.)!¢ divides the
law into two parts, on the one hand for more serious convictions and furthermore
for minor offenses. However, on that basis, procedural divergence exists only in
military proceedings and not in the main proceedings (Be. 710.§.).

13 Kerezsi, Klara, Kontroll vagy tamogatds: az alternativ szankciok dilemmdja. 2006, Bu-
dapest. CompLex Kiado Jogi és Uzleti Tartalomszolgaltato Kft.

14 Kerner Hans-Jiirgen (Hrsg.), Diversion statt Strafe? Probleme und Gefahren einer neuen
Strategie straflechtlicher Sozialkontrolle. Heidelberg, C.F.Miiller Juristischer, 1983, pp. 639

15 Kury Hans — Lerchenmiiller, Hedvig (Hrsg.), Diversion. Alternativen zu klassischen Sank-
tionformen. 2 Bde. Bochum, 1982, pp. 173.

16 Act C 0of 2012 on Criminal Code, "Hungarian Gazette’, No. 92/2012.
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The drive to improve the efficiency of criminal proceedings has been the
driving force behind the development of Hungarian criminal policy since the 1960s
and 1970s. Point 11 of NET Decision No. 14/1973 on the legal policy guidelines!”
for applying the law gave priority to the differentiation of criminal liability. The
requirement of which embraced:

— the choice of the procedural form,

— the determination of the degree of criminal liability, i.e. the imposition of
the legal penalty applied, and finally

— determining the method of execution of the penalty imposed.

— The requirements for differentiation are based on the following:

— the nature of the offense committed (criminal category),

— the quality of the offense,

— the offender's personal danger to society (recidivism, lifestyle, etc.),

Unfortunately, the possibility of differentiating the investigation was abol-
ished by Act XIX of 1998 (hereinafter: former Be.),'® amending Act I of 1973 on
Criminal Procedure.!” The Act did not include the legal provisions on diversion,
which would have improved the efficiency of investigations and simplified the
procedure, even though the key to the efficiency of criminal proceedings lies in
the police diversion, which is fundamentally lacking in Hungarian criminal pro-
ceedings. In the following, the author analyzes the role and importance of diversions.

2. DIVERSION SOLUTIONS IN THE FORMER ACT XIX
OF CRIMINAL PROCEDURE

Under the former Be. There were two types of diversionary or diversionary
tools available:

Abbreviated procedures such as trial by indictment (former Be. Chapter
XXVII), no prosecution (The Criminal Warrant) (former Be. Chapter XXIV), and
waiver of trial.

There are also the diversionary legal instruments of the principle of oppor-
tunity: reprimand (Article 71 of the former Be.), partial non-prosecution (Article
220 of the former Be.), postponement of prosecution (Article 222 of the former
Be.) and mediation (former Article 221 / A of the Be.). Their common feature is
that they can be used before the judicial stage, thus relieving the judiciary from
the task of deciding cases. However, the aim of the cases concluded by this method

17 Decision 14/1973 of the Presidential Council of the Hungarian People’s Republic on the
legal policy guidelines for the application of law.”Hungarian Gazette’, No. 39/1973. (14/1973. NET
Decision)

18 Act XIX of 1998 on Criminal Procedure, Hungarian Gazette, No. 37/2002.

19 Act T of 1973 on Criminal Procedure, Hungarian Gazette, No. 22/1973.
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is not to enforce the principle of legality ,,above all,” but to allow the prosecutor
to waive prosecution at his discretion, given the circumstances of the offense and
the offender’s person. The assessment of these cases of slight guilt or the perpe-
trator’s criminal record, and possibly of the specific exculpatory and mitigating
circumstances of the facts, at the initial stage of the criminal proceedings, lead
the prosecutor to conclude that the court would assess them in the same way and
would therefore take them into account in particular when imposing the sentence,
thus rendering the use of the judicial route unnecessary. The varying degrees to
which the greater prevalence of opportunism is hampered by dispositive regulation
and subjective law enforcement bias. It does not tie its application to any rules of
cogency in criminal law. A permanent push for stricter rules could lead to a
strengthening of legality and consequently to a reduction in opportunism, which
could be a factor in working against diversion from the courts.?’

The assessment of whether diversionary instruments speed up proceedings
or whether they are more of a burden on the prosecutor is somewhat mixed. This
is mainly because the requirements for the application of the acceleration instru-
ments only impact specific subsystems. What mostly culminates in increased
workload (having to issue a decision, obtaining a probation officer’s opinion when
postponing the indictment, interviewing the suspect and the victim where appro-
priate, reopening the case after unsuccessful diversion procedures, etc.) before
this is primarily realized in Hungary at the intermediate, prosecutorial stage.

It follows from this that in the first cases that come under the spotlight of
criminal justice, the police cannot effectively accelerate the proceedings by using
diversionary means alone, based on the lack of ,,autonomy” under the Act CX of
2017 on Criminal Procedure (hereinafter: Be.),?! only if they enhance joint case
resolution in cooperation with the prosecution.?? Furthermore, after the interme-
diate phase, judicial diversions are also ineffective because of the prosecution’s
role as the balance-sheet language in the decision-making position, resulting in a
deficient number of case closures with a case being abandoned. The failure to
refer and try cases accounted for a significant proportion of cases terminated by
diversion. Still, here too, the effectiveness of the fast-track procedure was weak-
ened by the length of time taken to bring issues to court.

An analysis of the previous legislation shows that the decisive and exclusive
stage in the use of diversion is the intermediate prosecution stage, which must, in
all cases, be preceded by the investigation stage, which is fully formalized by the

20 Lang Laszlo, A biintetSeljarast gyorsitd és egyszeriisitd jogintézmények és mechanizmu-
sok. Eurojustice konferencia, Budapest, 2010. pp. 2

2l Act CX of 2017 on Criminal Procedure, Hungarian Gazette, No. 99/2017.

22 Vari Vince, Elterelés és az ligyész — nyomozo hatdsag kapcsolata a nyomozasban. 711
Turizmus és Biztonsdag Nemzetkozi Tudomanyos Konferencia: tanulmanykotet Nagykanizsa (eds.
Marton, Zs; Németh, K; Péter, E), Hungary: Pannon Egyetem Nagykanizsai Kampusz, 2019, pp. 54
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taking of evidence. Indeed, diversionary methods have mainly relieved the courts,
but they can also be a relief for the prosecution. In Hungary, the legal forms of
diversion at the investigative stage were not provided for in the former Be. So the
police could only use those above ,,hidden” diversion, ie, the official case selection,
which in turn has a detrimental effect on the willingness to report, on detection
and public confidence.?* These diversionary options did not provide the investi-
gative authority with any work relief or relief from the burden of investigation,
and the police were not interested in using them. Nor to the extent that even in
cases involving mediation or mandatory deferment of charges (failure to maintain,
drug use), the full and exhaustive investigation and investigation activity was
complete and compulsory. Only one form of diversion from the criminal procedure
concerned the investigating authority, namely the prosecution. This, however,
meant not more minor but even additional investigative tasks. Moreover, it is
applied differentially because of its specificity due to the significantly different
conditions of the investigative authority and the particularities of the organization
of work. It should be added that this abbreviated procedure only imposed an ob-
ligation on the investigating officer and the prosecutor to expedite, but not on the
court. Many cases were dealt with in the standard procedural order. It should be
added that not all cases sent from the investigating authority to the prosecutor’s
office for prosecution are referred to this unique form of procedure. The most
time- and energy-consuming activity of the investigation of the investigative
authority is the examination phase of the inquiry. In all cases, part of the investi-
gation is a suspect in the case. Although the result of the investigation, the document
setting out the means of proof already triggers judicial evidence in the summary
proceedings without a hearing. In this form of proceedings, the prosecutor con-
siders the trial evidence unnecessary in his indictment, and the judge finds the
decision on the file sufficient.Therefore, the investigating authority had no alter-
native to the investigation stage, as in other countries such as Austria, so it was
not legally possible to relieve the investigating authority of the burden of the in-
vestigation stage using diversion in cases sent with an indictment. The law also
did not allow for a system of direct summons to court following primary — public
—measures in cases of simple legal and factual assessment, even in cases of arrests
in the act, which would have eliminated the investigative activity of the investi-
gating authority. Nor was there any possibility for the investigating officer to
propose or intervene in the investigative phase of the procedure to use forms of
diversion that would discharge the court, even though the conditions for such
orders become clear at the discovery stage.

23 Vari Vince, A nyomozas valtozo szerepe az (ij Be.-i torvénybenln, /1. Turizmus és Biztonsdg
Nemzetkozi Tudomanyos Konferencia: Tanulmanykotet Nagykanizsa (ed. Kiglics, Norbert), Hungary:
Pannon Egyetem Nagykanizsai Kampusz, 2017, pp. 132
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3. DIVERSION SOLUTIONS UNDER THE ACT CX OF 2017
ON CRIMINAL PROCEDURE

The legislation does not intend to change the role of the prosecution service,
so it does not continue to give it a ,,sanctioning” part. Although it can continue to
adopt quasi-convictions and measures, it can no longer impose fines or other forms
of punishment that involve deprivation of liberty. While maintaining its position
under the existing rules, the rules broaden the prosecutor’s discretion and vary it
expediently. The aim is to ensure that cases can be brought to a swift conclusion
in the course of an investigation, without prejudice to the fundamental right to a
judicial procedure, employing a diversionary approach because of the suspect’s
cooperation. Recognizing the truth of what was said in the chapter on diversions,
the legislator decided to bring forward the prosecutor’s decision-making powers
after completing a preparatory or the exploration phase and integrating that into
the next investigation phase.?* To put it simply, the formula is that, instead of
closing the investigation and proposing charges earlier, the prosecutor’s decisions,
which are much more variable than in the past, can be taken after the investigation
has been completed. In fact, as a matter of constitutional law, an attempt should
be made to avoid the investigative phase, which could shorten and close a signif-
icant proportion of cases. As stated in the Ministerial Explanatory Memorandum,?
the purpose of the investigation is to enable the prosecution to decide on the
merits of the case. This can occur immediately after the suspension has been made
or after further procedural steps have been taken, i.e., after the investigation has
continued. (Ministerial Explanatory Memorandum to Article 390 of the Be.) It
follows that the classic investigative activity, which until now followed the ques-
tioning of the suspect, is, under the legislation, no more an alternative to the
continuation of criminal proceedings than the use of any of the diversionary meth-
ods. Returning to the chapter on suspicion, the Act of suspicion itself, as a critical
procedural dividing line, and the ‘trial’ of the suspect, which, by opening up the
right to full access to the suspect’s and his defense counsel’s file and by enhancing
the right to complain against suspension, form an elementary part of the complex
legal regime of diversion. Compared with the current provisions, the autonomy
of the charge phase, the separate document disclosure separating the investigation
from the charge phase, and the particular institution of ordering further investi-
gation are thus abolished. The investigation is closed by a decision to close the

24 See more about the role of the police in the investigation in the Hungarian criminal proceedings:
Dragana Cvorovi¢, Vince Vary, ”Police in the Hungarian criminal proceedings”, Crimen, 1/2021,
pp. 28

25 Ministerial Explanatory Memorandum to the Hungarian government on criminal
procedural (Be.) T/ 13972. to law proposal (https:/www.parlament.hu/irom40/13972/13972.pdf)
(Download: 11.10.2021.)
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investigation, rather than by a different conclusion of the investigating authority
to complete the investigation.

When exploration is transformed into an investigation, control over the scope
of the “real evidence” decision is transferred from the investigating authority to the
prosecution, i.e., that the prosecution must determine the extent and manner of
obtaining evidence in the course of the inquire. The prosecutor bears in mind the
requirements of the evidentiary procedure to be followed in the post-indictment
judicial proceedings. By this solution, the legislator has killed two birds with one
stone: on the one hand, the prosecutor can no longer rely on investigative errors in
cases brought before the court, and on the contrary, the prosecutor will only prose-
cute cases where he has no evidentiary objections. This practice will eliminate the
possibility of additional investigations since the entire investigation phase is under
the prosecution’s control. According to the Minister’s explanatory memorandum,
the Act emphasizes the institutional system of diversion, as already analyzed, to
speed up and simplify criminal proceedings. At the same time, this also entails an
increase in the use of quasi-guilty decisions by the prosecution. The legislation pays
particular attention to the reimbursement of criminal costs, for which a legal basis
is provided. (Ministerial Explanatory Memorandum to Article 402 of the Be.)

The institutional system introduced is based on the fact that the possibilities
of termination of proceedings (mediation, conditional suspension of prosecution,
decision on the specific method of prosecution), which are at the discretion of the
trial, are essentially linked to the confession, prior or subsequent consent of the
accused. By merging the indictment into the investigation phase, the Be. has taken
a significant step towards speeding up the procedure by bringing the decisions
subject to prosecutorial discretion. By going beyond the prospect of prosecutorial
action, the Act also directly creates the possibility of prosecution and the defense
to act as initiators to anticipate the decision on the conclusion of the proceedings.
(Ministerial Explanatory Memorandum to Article 404 of the Be.)

Pursuant to Section 391 (1) of the Be, The prosecutor’s office may take the
following decisions after questioning the suspect:

a) the prospectus of a prosecution measure or judgment,

b) to initiate a settlement,

¢) suspension of proceedings for mediation,

d) conditional suspension by the prosecutor,

e) termination of proceedings for other reasons,

f) indictment,

g) the performance of a procedural act within the framework of an investigation,
h) separation, consolidation, or transfer of cases.

Compared to the previous legislation, there are several new elements in the
current legislation. The prospect of prosecutorial action and decision in (a) is a mix,
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a sort of amalgamation, of the various forms of prosecutorial discretion offered
by the legislation in exchange for the suspect’s confession and, optionally, the
fulfillment of different conditions. Point (b) also bears a specific change since the
provisions of former Chapter XXIV on the waiver of the rial (former Be. §§ 533-
542 / D) were divided into two parts and placed in the investigative part in Chap-
ter LXV on plea bargain (Be. §§ 407-412) is a one hand and in the amount of the
particular procedure in Chapter XCIX is a procedural plea bargain. (Be. §§ 731-
739.) The conditional suspension of prosecution was primarily included in the
decisions as a legal instrument identical to the deferral of indictment in the current
Be. Subsection (e) was added to § 398. (1) provides for the discontinuance of
proceedings in cases where such discontinuance is ordered for other grounds for
the termination of criminal liability as defined by law. Such grounds may be active
remorse, cases against a cooperating person, or cases specified in the particular
part of the Be., as well as grounds for termination on which a conditional prose-
cutor’s suspension is based under section 417 of the Be. and discretionary cases
of conditional prosecutor’s suspension under section 416. Up to now, the measures
taken after the disclosure of the file have been at the discretion of the prosecutor
(former Be. Art. (1)) could not be the subject of a plea bargain with the suspect by
introducing the system of diversion, the Be. changed all this significantly, hoping
that in return for the opportunities offered, the criminal proceedings could be
concluded by the confession and the measure or decision of the prosecutor without
the investigation taking place.

We now go into more detail, with the prospect of a prosecution measure or
decision as a new element, since the other factors were already part of the criminal
procedure, except for the institution of the plea bargain, which has been renewed
by being moved forward into the investigation, in the hope that the legislature will
make more use of what was previously known as the ,waiver of trial,” but which
is otherwise the classic plea bargain.

Paragraph 404 (2) (a) allows for the suspension of proceedings for mediation
or the termination of proceedings for the outcome of mediation. Subsection (b) of
the section offers the use of a conditional prosecutorial suspension equivalent to
the deferral of a previous indictment and the termination of proceedings pending
the latter’s outcome for a confession. Point (c) offers the termination of the pro-
ceedings because of the cooperation of the suspect or dismissal of the charges,
and point (d) provides the separate procedure for the prosecution and the criminal
conviction in the case of an indictment, as provided for in Chapters XCVIII and
C. In the legislation in force, neither the trial nor the use of a problem without
difficulty, which is the equivalent of a separate procedure to obtain a conviction,
was conditional on the conduct of the suspect in the proceedings, particularly his
confession. However, the legislator does not consider an admission to be sufficient
and imposes additional conditions on the suspect, in essence combining points (a)
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to (d) of Article 404 (2). In the case of points (a) to (b) and (d) of subsection (2), it
may still require the cooperation of the victim in point (c). In contrast, in the case
of points (c) and (d), it may require the satisfaction of the civil claim of the qua-
si-victim in point (a). In the case of points (a) to (b) and (d), it may also require the
fulfillment of other obligations that may be imposed under the conditional sus-
pension of the prosecution in point (b).

Looking at the diversionary possibilities offered by the Be. in the investiga-
tion, it is questionable whether the legal instruments will play their role in accel-
erating the procedure in the investigation. Should we be concerned that they will
not live up to expectations? This could, in principle, be refuted by reviewing the
legal and regulatory framework for the conduct of diversion under the provisions
of Government Decree 100/2018 (8.6.2018) on the Rules of Investigation and Prepara-
tory Procedure (NYER).2° The procedure for the handling of cases to be diverted
at the investigation stage may appear to be entirely transparent and straightforward,
i.e., more “convenient” in terms of administrative workload compared to complex
investigative acts and a more optimal solution. The initiative to use opportunistic
keys may come from the suspected person, defense, and the investigating authority.
This will only mean a short information obligation for the investigating authority,
and they will also have to notify the prosecution. If this happens during the inter-
rogation, it can be interrupted and resumed later (same day or another deadline),
depending on what the prosecutor decides. The latter cannot even be documented,
so no additional administrative burden is created. Furthermore, if the investigat-
ing authority considers that these solutions are justified or appropriate, it only has
to inform the prosecution. The information will thus be two-way, on the one hand,
and will mainly consist of a printed text and a brief oral interpretation of the trial.

Meanwhile, to the prosecutor, it will be written or oral and will include the
planned date of the suspect’s hearing, the measure considered justified or practi-
cal, and its reasons. If it is self-reported, there is no obligation to inform the
suspect and the defense. Suppose the prosecution supports the initiative of the
investigating authority or the prosecution side. In that case, it will prepare a writ-
ten industry or communicate its decision orally to the investigating officer, even
immediately. Thus, the investigating authority will assist in agreeing by handing
over to the prosecution of the initiative prepared by the trial. If it has received it
orally or by brief, it must be entered in the record of the procedural act and sent
to the prosecutor. (NYER, § 156-158.)

From this point on, it is only a question of whether the prosecutor who has
an optional approach to the charging cooperation system is more “comfortable”
with investigative or rather with pre-trial diversionary solutions. Of course, this

26 Government Decree No 100/2018 (8.VI.) on the Rules of Investigation and Preparatory
Procedure (NYER), Hungarian Gazette, No. 81/2018.
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is wrapped up in the solid hierarchical relationship that characterizes the prose-
cutorial organization. Translated: the dual procedural role of the prosecutor means
that his supervisory and managerial functions over the investigation are less la-
bor-intensive than his quasi-evidentiary functions in the courtroom, which arises
from his position as a public prosecutor. If only because the obligation to be
present is present in the case of court trials, whereas the supervision and manage-
ment of investigations do not require such control and management, and the Be.
has already defined the public prosecutor’s evidentiary responsibilities before the
court much more clearly. Moreover, the principles of adversarial proceedings and
equality of arms place the public prosecutor on an equal footing with the defense.
It follows that if a procedural situation arises where there is competition between
the pre-trial court hearing diversion option and the post-investigation diversion
option, the pre-trial diversion option will enjoy more significant support. In par-
ticular, if the ‘success’ of the pre-trial procedure, i.e., the possibility of obtaining
a confession, depends mainly on the investigative action’s specific, much, and
detailed activity.

Since its entry into force only a few months ago, the current Be. has been a
resounding success in speeding up proceedings, mainly because of the increasing
number and rate of confessions made by the accused at the pre-trial court hearing
and the predominance of speedy closures without trial due to the acceptance of
the sentence proposed by the prosecutor. “The center of gravity is in the prepara-
tory session, which has been completely recodified by the legislature. In Be., the
pre-trial court hearing has become the main rule, which plays an essential role in
avoiding a full criminal trial by providing the possibility to pass a verdict right
immediately in the case of an admission of guilt. At the same time, the framework
of the evidentiary procedure and the direction of the defense tactics are fixed in
the absence of admission. “?7 This, however, shows a clear positive correlation
with the over-preponderance of evidence in the investigative activity and the
overshadowing of the use of the diversion instruments. Since the burden-sharing
in the preparatory meeting seems to work well and has a high incidence, it is
evident that this is a disadvantage of the earlier, i.e., optionally applicable oppor-
tunistic solutions in the investigative phase. What is more, if the preparatory
meeting becomes the decisive procedural speeding-up and efficiency-enhancing
tool, the condition for encouraging a confession will be nothing less than a detailed
and thorough investigation by the investigating authority. The situation has there-
fore taken an exciting turn with the introduction of the current Be. Although the
investigation was divided into separate phases of detection and inquiry, among

27 Pataki Bettina (2018): Az 1lj Be. elSkészitd iiléshez kotéda terhelti egyiittmiikodés. Jogdszvilag.
https://jogaszvilag.hu/a-jovo-jogasza/az-uj-be-elokeszito-ulesehez-kotodo-terhelti-egyuttmukodes/
(Download: 10-10-2021.)
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other things, because of the legislative intention to integrate diversionary options.
Despite this, the pre-trial court hearing solution has dealt a severe blow to the
practice of applying the system of cooperation. In the case of a charge, which
counterproductively has had the opposite effect of slowing down and prolonging
the inquiry by making the investigative evidence more thorough and thus longer.

CONCLUSION

It can be considered a profound reform of the current Criminal Procedural
Law. The legislator rightly recognized that the development of diversionary in-
struments to speed up proceedings and improve efficiency is necessary. It has
made the changes required to the legal institutions, including splitting the inves-
tigation into two parts, thus ensuring that the examinations are not unnecessarily
protracted. In the event of a confession and the accused’s intention to initiate
proceedings, they are completed optionally, without the need for subsequent court
proceedings. In addition, and with a similar aim of speeding up proceedings, the
cooperation system with the prosecution has been extended. The role of the pre-trial
court hearing has been enhanced. Since it entered into force, the case-law practice
has shown that, while the frequency of cooperation in the preparatory hearing has
skyrocketed, the use of investigative diversions has been almost negligible. With
the rise of the pre-trial court hearing, there is a risk of an increase in the average
time taken by cases in the inquiry, which undoubtedly indicates a trend towards
a positive quantitative shift in the fact-finding activity of the investigation. There-
fore, the delay and slowing down of the process will mainly affect investigations
in the future. The procedurally counter-productive impact of the preparatory meet-
ing on the investigation could be remedied by a legal instrument such as the one
in the Austrian Code of Criminal Procedure (Austrian StPO),?® ie, the motion to
terminate a time-delayed inquiry based on an action by the accused.

Similar to the Austrian, this legal instrument would allow a suspect or defense
to apply for a judicial review of the investigation if, because of the seriousness of
the suspension, the duration, and the scope of the investigation, no further con-
tinuation of the investigation or clarification of the facts can be expected (Austrian
StPO, § 108). This allows the duration of the investigation to be kept to a reason-
able time. If the prosecutor agrees with the objection, he will terminate the pro-
ceedings; if not, he will submit a reasoned opinion to the court.?’ By assessing the
evidence available until then, the court would take an initial position on whether

28 Criminal Procedure Code 1975, as amended up to Federal Law published in the Federal
Law Gazette I No. 70/2018 (BGBI I No. 70/2018)) (Austrian StPO)

29 Farkas Krisztina, ,,A gyorsitdo megoldasok rendszere az osztrak biintetSeljarasban.” Kri-
minologiai tanulmanyok 55, OKRI. Budapest, 2018, pp. 211
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further investigative measures are justified. The prosecutor would thus have an
interest in exploiting the system of burden-sharing not only in the pre-trial court
hearing but also in the investigation, since from there on, it would be justified to
carry out fast and efficient investigative activities, given that delayed and protracted
investigations could easily lead to judicial termination of an inquiry for this reason.
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0gl080pHOCTUU 3a uciupaie u 6asberbeM jegHOCUABHUJUM ,, IUPUBUJATHUM * cIyUa-
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Hom Hoctuyiky Mahapcke koje cy ycko ilosezane ca uciupaiom, ca MoceOHuUM
AKYEeHoM Ha Moiyh’Hocmu JUBEP3UOHUX MOgela UOCUYUAIbA U OUEOPEeHA UUIUAFA
Koja ce y 080M KoHuleKkciy Hamehy u Koja cy ipeiywinena paspagu y okeupy
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Caxceitiak: [Ipomuwivarse o UpagHom petyaucarsy WpHCUWa waxkcu yciyia
¥ gpoicasama u ipagoeuma wiupom ceujeiia Huxaga ne tpecuiaje. Ilojasa u yiiouipe-
ba unitiepHeil Uraiipopmu y oplaHu3ayuju iyHUYKOT Upeosa y 6eaAUKUM ipago-
8UMA gosed je go tola ga ce OUI0 KO Modice Hahu Y YIo3u iuya Koje 06a6/6a Upesos.
Tume je waxcu ipesos3 goouo gupekitne KOHKYpeHile, jep je JacHo ga cy 08a géa
mparcuwiiia ipegoza y goopom gujeny cyuctuuidyiuu. Mehyiuum, tiociuojeha, ciupo-
la pelynamuea Wakcy WpACUuwinaG e Upeiiosnaje uriuepueiu uiauigopme u Kao
iwaxea, onemoiyhyje puxoeo hyHkyuonucarbe. Ysoherse unitiepreiu inaiigopmu
V Upego3HU cucitiem U uUxo80 QYHKYUOHUCAbe Y UYHOM Kailayuileily, OHaKo
KAaKoO €y o FHUX08U HEOPYU 3AMUCIULU, 3HAYU UPETUXOGHO YKUGarbe OPOjHUX
UPAHCULHUX OTPAHUYEHA HA TUAKCU TUPACUWLTLY, . TUOeparu3ayujy.

C gpyie ciupane iiociuojeha wupoicuwna olpanuderba Ha WaKCu UpHCUWTLY
Koce ce ca aUbepatHuM UpuepegHUM KOHYeHillom, Upucyiunum, ipuje ceeia y Eepoii-
cKoj yHUju, anu u'y gpacasama Ha bankany. To je jow jegam paznoi 3601 koia ce
Modice ouekusaiu gepelyrayuja 0ol wpaicuwiua Y pagy cy upukasame ocooume
0801 WUPHCUMWTIA U UGEHIUUDUKOBAHA HAJ8ANCHU]A HiuTtarba 8adiceliel 3aKOH0ga8-
ciusa Cpouje u bocue u Xepyelosune koja 6u Moiia duiliu cilopHa y poyecy eéeH-
wyanne gepetyniayuje. Cmjep y kojem hie usmjene HayuoraiHol 3akonogasciuea uhu,
gonexe je moyhe ciiosnaiuu ananuzom easicehel ipasnol okeupa Eepoiicke yHuje
u ipaxce Cyga uipasge.

Kawyune peuu: Taxcu; Jlubepanuzayuja ycayia, Huinepreiu iinaiugopme;
Cnobogno upacuwitie;, Tpocuwna otpanuyersa.

1. YBOAHE HAIIOMEHE

[IpaBHO ypeheme Takcu mpeBo3a, MOCIEAHBUX TOJNHA TIOCTAIIO j€ jeTHO O
HajaKTyelHUjUX MUTamba y oonactu caobpahajHor npasa. Paznora 3a To nMa Buie.
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Hajmpuje, mojaBa u cBe MacoBHHje KOpHUIThemhe HHTEPHET MIaTPOPMHU FITH aTlTv-
Kanuja noMohy KOjUX ce 3aKJbydyje YrOBOp O MPEBO3Y M3a3Bajy Cy MpaBy IO-
METHY Ha OBOM TpXKHINTY. Ha MelyyHapomHOM TjiaHy, HajBHUIIE je Y yIOTPEOH
unTepHeT maardopma Uber, a'y Cpouju CarGo. Te nnardopme omoryhuse cy u
HEPETUCTPOBAHUM IPEBO3HONMMA J1a 00aBJhajy jaBHU IIPEBO3 My THUKA Ty THAY-
KHM ayToMoOuanmMa. JIoBOJBHO je caMo J1a pacroiakeTe ayTOMOOUIIOM | J1a UMa-
T€ IPUCTYT HHTEepHETY. Jlakoha kopunrhema maThopme 1 yroBapama IpeBo3a,
jenHocTaBHO miahame U mpuje cBera, HIKe 1jeHe MPeB03a, YUYHHUIIN Cy OBaj BUJ
JPYMCKOT IPEeB03a MMy THUKA BPJIO TIOMYJIAPHUM U yecTo KopuinheHnM. JlorudHo,
TO je U3a3BaJI0 HETOA0BAE PETUCTPOBAHUX TAKCH IPEBO3HUKA KOjH CY C€ CYOUH-
JIM ca CMambeHUM 00MMOM mocia. Tako ¢y 0eorpaJicku TaKCHCTH HEe3aJ0BOJbHU
300r nocrojama Car(Go-a, y ’KeJbu Ja cadyBajy CBOj€ MO3HIIHjE, OPraHU30BaIH
kpajem 2018. roauHEe BUIICTHEBHE MITPAjKOBE U IIPOTECTE.

Hpyru pa3ior Koju MOXKe JOBECTH A0 Apyradujer NpaBHOT ypehema Takcu
mpeBo3a je mubepalinu MpuBpeaHn KoHIenT EBponcke yanje (EY) u mpaBna pe-
ryinaTtuBa Koja ra nedunuiie. Hamme, TpeHyTHO je TaKCH MPEBO3 y ApKaBaMa U
rpagoBuMa EY, kao u y npkaBaMa KaHIHIATHMA 32 YJIAHCTBO, BUCOKO PETYJIMCAaH.
ITocToje OpojHa orpaHHueHa YIacKy Ha TPXKULITE 3a MPYKaole yciIyra, Kao u
OTpaHHuCHa Y 00aBIbamby yeiyTa. Ta orpanmuerma ce y 100poj Mjepr Koce ca IpHH-
OUITMMA jeIMHCTBEHOT TPXKUIITA U CIOOOIHOT TPKUIIHOT pUBpehuBama, jep
oHemoryhaBajy KOHKYPEHITIH]y Ha TPXKHUIITY Takcu yciayra. [lomro Cpbuja mma
cTaryc KaHauaara 3a wianctBo y EY, a buX nacrtoju nodutu Taj craryc, 3a oue-
KWBATH j€ J]a OBH IIPOIIECH U lbUX 00yXBare.

2. [I0JAM TAKCHU ITPEBO3A N U3A30BHA
CABPEMEHOI' CAOGPAhAJA

Ananmsupajyhu 3akoHogaBcTBo CpbOuje n buX, Takcu mpeBo3 ce MOe Of1-
PEIUTH Ka0 BAHJIMHU]CKH, jABHH MPEBO3 My THUKA M BbUXOBOT MIPTJbara JpPyMOM.!
Taxcu mpeBo3 je BaHIMHUjCKH, jep HeMa KpeTara Mo YTBpHEeHoj My TamH y OJpe-

1 3akoH 0 npeBo3y y apyMckoM caobpahajy Cpouje, Cryowcbenu iracnuk Peiiyonuxe Cpouje,
op. 46/95, 66/2001, 91/2005, 62/2006, 31/2011, 68/2015, wi. 2, Tau. 5, 3aKOH 0 MPEBO3Y MyTHUKA Y
npymckoM caobpahajy Cpouje, Crnyorcoenu inacrux Peityonuxe Cpouje, 6p. 68/2015,41/2018, 44/2018,
83/2018, 31/2019, 9/2020. 4. 2, Tau. 41. 3akoH 0 MpeBO3y y IpyMcKoM caobpahajy PemyoOinke
Cpucke, Cayocoenu inacnux Peityonuxe Cpiicke, 6p. 47/17, an. 50, ct. 1; 3akoH 0 IIeCTOBHOM IpU-
jesosy @enepunje buX, Cayocoene nosune @bulX, 6p. 28/06, 2/10, un. 38. Moxe ce pehu na je
0Baj 00JIMK ITPEBO3a MOJIYIPUBATHOT KapaKTepa, OJHOCHO 1a PEe/ICTaBJba HEKY BPCTY jaBHO-IIPH-
BaTHOT mapTHepcTBa. Bun. Jorgen Aarhaug, Taxi as urban transport, Institut of transport economic,
Norvegian Centre for Transport Research, Oslo, 2014, 2. Tako je y cny4ajy Flibtravel International
SA u Leonard Travel International SA npotuB AAL Renting SA u npyru C-253/16 naparpad 3, tau.
3 1 4, xoju je 300T OLTYy4HBaba Y MPETXOAHOM MOCTYIIKY JOCINO U mpes EBporcku cy npase,
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heruM BpeMeHCKHM pa3mariuMa. JaBad je, jep mpeBO3uIall y CKJIaay ca 3aKOHOM
Y OMIITHM YCJIOBHMMA IyTOBamka HYAH YCIYyry HeonapeheHom Opojy nuia u uma
obaBe3y J1a 3aKJby4H YTOBOP Ca CBAKUM JIUIIEM KOje Te ycIoBe ucmymana.” Ko
HAc joIl yBHjEK HUje pa3BUjeH TaKCH MPEBO3 y APYTUM I'paHama caobpahaja, ocum
y IPYMCKOM H CTIIOPaJIUYHO y Ba3TyITHOM.

Tprkumite Takc MpeBo3a UMa JOCTa 0COOCHOCTH KOje YCIOKIaBajy HEroBO
perynucame. OBO TPXKHUIITE je (hparMeHTapHO 300T TOTa IITO j& JTOKATHOT Kapak-
tepa. To 3HauM Ja Cy yCIIOBH KOjU Blajajy Ha TPKHUILITY CHCHU(PHYHH 32 CBAKO
ToZIpyUje, jep ce KapaKTepHuCcTHKe cao0pahajHuX YMHMIIAIA PA3IIUKY]y O MjecTa
1o Mjecta. J{pyro, Takcu mpeBo3 je auo caodpahajuor cuctema u yecto omoryhyje
HACTaBaK MyTOBama JPYrUM IMPEBO3HUM CPEJCTBUMA H, Ka0 TakaB, oMOryhyje
(YHKIIMOHHCAKE OCTAIUX O0JIMKA MTPEBO3a (TAKCH CTajaTuInTa 00aBe3HO OCTO-
je Ha aepoapoOMHUMa, ayTOOYCKUM M JKEJbE3HUUKUM CTaHUIIaMa | CJi). 300T 3Ha-
yaja y oMoryhaBarmy HacTaBKa yTOBaka U OCOOCHOCTH MUKPOTPIKHUIIIA HA HEKHM
caoOpahajauM YBOpHIITHMA, KA0 IITO Cy aePOAPOMHU, TAKCH IIPEBO3 MOKE OUTH
OZIBOjEHO peryiucan.’ YpaBo 300r HaBeACHUX MjeCHUX CIICHU(PUIHOCTH, MOPa
ce 1o0po OIjeHUTH 0 KOT HIBOA IICHTPATHA OPTaHU BIACTH ITOCTABIbajy IPAaBHU
OKBHp, a r/je ypeherme HacTaBsbajy IPaJACKH MK OMIITHHCKH Opranu.*

3. UHTEPHET IIJIAT®OPME 1 TAKCU ITPEBO3

WnTepHeT nuatdopme mocrae cy 10 CBAKOAHEBHUIIE, 11a U BaykaH YNHU-
Jan y obJacTu mpeBo3a IyTHUKA Y TPEHYTKY KaJa Cy ce MCIyHHIIN YCIIOBH 32
BIXOBY MaCOBHY yIOTpeOy, a TO Cy: IHUPOKa JOCTYITHOCT MaMETHUX TeledoHa,
CTajHa MHTEPHET Be3a U MoryhHocT enekTpoHckor miuahama. [lomrro joj mpucty-
najy v My THALM ¥ BO3a4H OHE HEMAjy CaMo YJIOTY J1a IOBEXKY MOHYAY U HOTPAXKIY,
Beh ce jaBibajy ¥ Kao opraHu3arop camor Tpxkuiira.’ To ce memasa 300r Tora
wto riaTdopma ajernyje y 1Ba cMjepa, oHa ,,cTBapa’ myTHHKe U Bo3ade.® [Tomrro

Oeirujcku cy yTBPAMO J1a TAKCH IPEBO3MJIIALL HE CMHjE CTaBJbaTH MY THULIMMA Ha pacollarame
MojeJUHaYHa MjeCTa yMjeCTO IIHjesIOoT BO3HUIIa, HUTH yHAIIPHje/l OPSIUTH HUXOBO OIPEIHUILTE.

2 3aK0H 0 MPEBO3Y MyTHHKA Y ipyMcKoM caoOpahajy Cpbuje uit. 916, 3akoH 0 peBo3y y ApyM-
ckoM caobpahajy Perry6mnke Cpricke 4. 2, ¢T. 2; 3akoH o nectoBHOM npujeBosy Penepruje buX . 3.

3 3aKoH 0 PeBO3y MyTHUKA y APyMCKoM caobpahajy Cp6uje ui. 916; Bume: Holger Neumann,
,Die Urteile des EuGH uber Entgelte nach der Bodenabfertigungsdienst-Verordnung®, Zeitschrift
fur Luft- und Weltraumrecht, 54, 6p. 4, 2005, 542-552.

4 Bumre: Emilia Lucia Catana, “Limite ale Principiilor Descentralizarii si Autonomiei Locale
Reglementate Prin Cadrul Normative in Materia Serviciului Public de Transport Local Realizat
in Regim de Taxi,” Curierul Judiciar, 6p. 1, 2010, 33-37.

5 Ceerucias Jankosuh, ,,[IpaBHE pe)KHM yroBopa 0 APyMCKOM IIPEBO3Y ITy THHKA 3aKJby I€HOT
myTeM UHTepHeT miathopme”, [Ipaso u iipuspega, Op. 7-9/2019, 405.

% Mcro Kataryna M. Wyman, ,,Taxi Regulation in the Age of Uber”, New York University
Journal of Legislation and Public Policy, 20 no. 1, 2017, 15. Uatepuet Beh n1yro Huje camo komy-
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0Op30 TOBE3Yje TOHYY H IOTPAKILY, 3HAUH J]a IMa YJI0TY MOJEPHOT TrcTiedepa Koju
TTOKPHUBA IIH]jeNTy ApKaBy, a HEKe U cBHjeT, oMmoryhyjyhu moopy nadopmucanoct
KOPHCHHKA IPEeB03a O MOHYyIaMa Ha CTpaHH npepo3uiiana. Ha Taj HauuH ce oTKIIa-
]y TPKHUITHA HEOCTAITH, O] KOjUX j€ HajBaYXHUJH aCUMETpHja HHpOpMaIIwja.

OuurnenHo je xa u3Mely mpeBo3a IMyTHHKA YIIOTpeOoM HHTEpHET Iu1aTdop-
M€ U TPaJHUIIMOHATHOT TAKCH MIPEBO3a MOCTOjU CIMYHOCT, aJIH j& HEOITXOIHO
YTBPAHUTH Y K0joj MjepH. Tp)KHUIITEe TaKCH TIPEBO3a CACTOjH CE OI BUIIIE MTOATPIKH-
1ITa, 3aBUCHO OJ] TOTa KAaKO KOPUCHHK yTroBapa mpeBo3: 1) 3aycTaBibamkbeM BO3HIIa
Ha yJIAIH, 2) yJIIaCKOM y BO3WJIO Ha TaKCH CTAjalIUIITY, 3) HAPyIUBAHEM BO3HUIIA
MIPEKO aTuTuKaIrje WiIu Tele(OHCKOT TT031Ba, 4) H3PUIUTO YroBapame YCIyTe
MpeBo3a ca AP)KaBHUM OpPTaHuMa y TIOCEOHUM CUTyannjuma.’

KapakTepucTruka npBor MOATPKUIITA j€ JIa KOPUCHUK TPATUIIHMOHAIHOT
TaKCH MPEeB03a HeMa BpeMeHa M CpPeICTaBa Jia ce MHPOPMHUIIE O YCIOBUMA TIpe-
BO3a KO Pa3IMIUTHX IIPEeBO3MIaIia. ¥ OBOM CIydajy aCUMETpHja HHPOpMaITHja
j€ HajBHIIIe H3paKeHa, jep My THHUK CKOPO JIa He MOXKE Ca3HATH yCIIOBE 0] KOjiuMa
MIPeBO3 00aBIHAjy OCTAIM TPEBO3HMOITH. B03ad je jeman 00K MOHOITOJICKOT ITOJIO-
Kaja jep 3Ha J1a je MyTHUK HeTOBOJAHO MH(POPMHCAH U J1a 9eCTO He MOJKE J1a YeKa
Ha cipeneher mpeBo3nona, 1a je y mprIRITy 1a 3JI0YIIOTPHjeOu CBOjY TTO3UIIH]Y U
Hartaty Behy mujeny.? V cirydajy ynacka y BO3wIIo Ha TaKCH CTajasIHINTY, Ty THHK
ce Ha Op3MHY MOKe WH(POPMUCATH O YCIOBHMA MPEBO3a KOJl CBUX MPHUCYTHUX
TIPEBO3HOIIA, T1a j¢ aCHMEeTpHja HHPOopMaIHja Mame u3paxkeHa. [IpeBosnonu cy y
OJIMTOTIOJICKO] TIO3UITHJH M MOTYRHOCT 3JI0yToTpede je Mama. 300T 3aTHTe KO-
pHCHHKA TIPEBO3a y OMUCAHUM CHTYallljaMa, 3aKOHO/IABITHN YBOJIC TPXKUIITHA OTpa-
HUYCHa Oy T: (PUKCHPaHe IHjeHe TPEeB03a, 00padyHa IHjeHe TAKCHMETPOM, 00a-
BE3HOT UCTHIIakha OMIITHX yCIOBa MOCIoBama y ayroMoomny u cii. Ha Tpehem u
YETBPTOM TOATPIKHUIITY, KOPHCHHUK YIOTPEOOM HHTEPHET MIaTGOpME HITH TI03UBOM
IHcIIedepy, 100mja cBe WHMOpMAITHje 0 YCIOBUMA IPEeBO3a Kao IITO Cy: IHjeHa,
JIy’)KWHa ITyTa, BpHjeMe YeKarmba Ha MPEeB03, KapaKTePUCTHKE BO3aya 1 ay TOMOOHIIa
W CII, T€ FbUX0BA 3aIlTUTA HA TOpe ONMMCAHU HAYMH MOCTaje HeMmoTpeOHa.

360r Tora ce Hamehe nMuTame KaKo MPAaBHO YPEIUTH IPEBO3 ITyTHUKA T10-
Mohy WHTEepHET MIaTGopMHu U TPaauIIHOHATHU Takcu mpeBo3? IIpBa omnruja je

HUKaIMjCKa MpeXa, jep cy yrnpaBo Te alutukanuje omoryhnie Hose yciyre (internet-enabled)
KOje PeoOINKY]jy TPKHIITA U COLMjaTHe Be3e y pusmukom cBujety. Bua. Kevin Werbach, “Is Uber
a Common Carrier,” I/S: A Journal of Law and Policy for the Information Society 12, no. 1 (Fall 2015):
135, OcuM y IpeBo3y, U y IpyTuM 00JacTHMa )KUBOTA U Pajia KOPUCTE Ce HHTEPHET aIlInKaluje,
Koje Takohe njeinyjy ABocMjepHo. Y o0iacTi U3HajMIbUBaka cMjelnTaja Airbnb, a Ha HEKM HAUUH
u Booking wnu Kyiiu-ipogaj y Cpouju u OLX'y buX.

7 Paul Stephen Dempsey, ,,Taxi Industry Regulation, Deregulation & Reregulation: the Pa-
radox of Market Failure”, Transportation Law Journal, Vol 24:73, 1996, 88-89.

8 J. Aarhaug, 4; P. Stephen Dempsey, 93.
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Jla ce MPpeB03 MyTHHUKA ToMONy HHTEPHET MIaTGOpPMU U3BOjU U3 TAKCH TPIKHIIITA,
Ka0 HOBO TPYKHILTE M OJBOjEHO MpaBHO ypean. Ha Tom TpxumTy Ou Mornu yde-
CTBOBATH M TPAJAUIMOHAIHHU TaKcH peBo3HUIN.” OBaj 0OIUK MpyKamba yCIayre
MPEeBO3a 3aXTjeBao OM Mare peryjanuje y OQHOCY Ha KJIACHYHU TaKCH MPEBO3,
jep acumeTpuja uH(GOPMAIIHMja HE TIOCTOJU U peryaiuja Ou ce yriiaBHOM OJIHO-
CHJIa Ha 3aXTjeBe KOjH ce THUY Bo3a4a u ayToMobmia.'” OBakas MpHUCTYII OJIa3H
O TOTa 1a Cy TAKCH IIPEBO3 1 MTPEBO3 y3 Kopuirheme HHTEPHET MIaT(hOopMH CyTI-
CTHUTYTH, aJI caMo Ha TpeheM noxrpxkumry. MoryhHOCTH Koje MMajy HCKJbYYHBO
TaKCH IPEBO3UOIIH, a KOja Cy y CTBapH TP)KUIIHA OTpaHUYeHba, TIOITY T yIoTpede
O3HaKe ,,[axi*, TaKcH CTajanuIlTa, ynoTpebda ’KyTe Tpake Ha KOJIOBO3Y U CJI, TapaHT
Cy Jla UM Ha IIpBa JIBa MOATPXKUIITA Hehe KOHKypHCcaTH TPEBO3HOIH KOjH HHUCY
PErUCTPOBAHU Kao TAKCHCTH. HeMa HUKaKBUX JIUJIeMa Jia Cy TAKCUCTH U KOPHCHH-
I HHTEPHET MIaTdopMe CyICTUTYTH Ha TpeheM MOATP)KUINTY ¥ HECYMILHBO /1a
Tpeba 1a Ba)ke UCTE MPaBHUIIa 3a CBE KOjH YYeCTBY]y y mpeBo3y.!! MehyTum, mory
ce 3aMHUCIUTHU peallHe CHTYallHje y KOjuMa MPUBUIIETHje KOje NMajy TAaKCHCTH
MPOCTO HUCY JIOBOJbHE, 1A 300T TOra TpIie KOHKYPEHLIN]jy HEPErHCTPOBAaHUX Tpe-
BO3MJIAIA M HA TIPBa JIBa MOATPXKUINTA. To 3HAYM 1a MOTY OUTH CYTICTUTYTH U Ha
MpBa JiBa MOATPXKUIITA. Flako camMo perucTpoBaHu TAKCH MTPEBOZHUIIA MOTY YIIO-
TpeOJbaBaTH HA3WB ,,[axXi” Ha CBOJUM ayTOMOOMINMA U KOPUCTUTH TIIpeaBuleHa
CTajaJIMIITa, TO HE CIpjeyaBa M HEPETUCTPOBaHE BO3ade J1a KOPUCTE HEKe APyTre
Ha3MBe 110 KOjuMa he OMTH nperno3HaTH 01 KOPHCHHUKA IPeBO3a HAKOH oxpel)eHor
Bpemena.!? Tako 00HIbEKEHU MOTY C€ TI0jaB/bUBATH HA JABHUM MapPKUH3UMa Kao
MOJIa3HUM TauKama oflaKkjie HyJe CBOje yCIyre KOpUCHUIIMMA MTPEeBO3a.

Jpyra BapujaHTa je Ja ce MOATPKUIITE HHTEPHET IIaTQOopMu HE U3/Baja,
Beh ma ce mpuctynu jemuHCTBEHO] perynamnuju. To ce Moxe nmoctrnhm n3MmjeHama
nocTtojeher mpaBHOT OKBHpa TakKo IITO he ce yroBapame BaHIMHHU]CKOT IPEBO3a
NYTHUKA MOCPEACTBOM HHTEPHET IIaTHOPMH 00yXBaTUTH AC(PUHUIIN]OM TaKCH
MPEeB03a, a 3aTUM OTKJIOHUTH OpOjHa OrpaHn4eha Koja TPEHYTHO OHEMOT'Yhyjy HITH
orpannuaBajy ynorpe0y tTux miarpopmu. UMajyhu y Buay npomjere y oonacTtu
TPaJUIMOHAIHOT TAKCH MPEeBO3a Koje OM Tpedasio Jaa ce U3BpIIIe MMOJl YTULIAjeM
npaBHe perynatuse EVY, mocao 6u 61o onakias, jep cy HeKa orpaHudema mpoore-
MaTH4Ha ca 00a acheKTa.

° Buiue o mpaBHoj npuponu Ceetucnas Jankosuh, 397-402.

10 U3Bjerntaj Hemauke komucHje 3a MoHomoie, Monopolkomission der Bundesregierung ,
Wettbewerbsdefizite auf Taximérkten, Aktuelle Probleme der Wettbewerbspolitik, Kapitel I, Auszug
aus Hauptgutachten XX, 2012/2013. JoctynHo Ha: https://www.monopolkommission.de/images/
PDF/HG/HG20/1_Kap_4_A_HG20.pdf

I Katrina M. Wyman, 1.

12 Cjerumo ce camo Beh uyBeHOr cliorana jesiHor mpousBohaua nurapera ,,Kymnyjy ce Ha Tpa-
¢duny, a HECY HOBHHE .
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4. IMBEPAJIM3ALIMJA YCIIYT'A'Y EBPOIICKOJ YHUIU

EVY ce 10 cana Huje 6aBuIIa perysiMcameM TPHKHILTA TAKCH MPEBO3a, 300T Hhe-
TOBOT JIOKQJTHOT KapaKTepa, Ila OrpaHNyYeha y FleTOBOM 00aBJbatby HE CTBApAjy
MpenpeKe MPEeKOrPaHNIHOM MPOMETY yeiyra. C TUM y Be3H, MOXKE C€ TIOCTaBUTH
MATake HAJISKHOCTH YHH]jE Jla peryJIHIle OBy MaTepujy. Ypkoc Tome, EBpon-
CKa yHHja ce no3adaBuiia 1 OBUM TPKULITEM Y HAMEPH JIa T'a YCKIIaIH Ca CBOjHM
TuOepaTHIM MTPUBPEIHUM KOHIIETITOM U IPUHININMA U [IUJbEBIMA KOjH r'a OTje-
J0TBOP]jyJbyjy.* JInbGepaiHu KOHIENT y MPUBPEIHIM OTHOCHMA MOPa3yMujeBa
YCHOCTaBJbAE U OUYBamE CIO00IHOT TPXKUIITA U CI000IHE KOHKYPEHIHje, a
ocTBapyje ce, u3mel)y ocTalior, AeperysaiujoM, Tj. MIOTIYHUM YKJIambamkbeM HIIH
yOaxxaBam-eM MPaBHUX MpaBHiia KOjuMa ce TO TpykumiTe ypehyje.'

YenocraBibame CIOOOAHOT yHY Tpammber Tpxkuita EY, kao jenan on nuusbe-
Ba JieUHHUCAH je y IheHUM OCHUBAYKUM akTuMa.'> Paju octaBpema TOr HUsba
MpoNUcaHa Cy MpaBuiia 32 YCIOCTaBJbakbe U OUyBamke CI000IHE KOHKYPEHIIH]je
W TapaHIyje cno0oje KpeTama pode, Tula, Kanurajia u yciayra. EY 3axTjeBa ox
JprKaBa KaHI#/1aTa 3a YIaHCTBO JIa YCKJIa/ie CBOje 3aKOHOIABCTBO ca MPOMUCHMA
EY y ob6iactu yHyTpamimber TpxuiTa.'s

KonkpeTHM 3a7a111l unjeM ocTBapemy Tpeba Ja JOMpUHECEe OCTBAPHBAHE
ocHOBHUX Havena EY nedunucnnum cy y YroBopy o pyHKIIMoHHCawky EBporcke
YHHje: ypaBHOTEKEH EKOHOMCKH PACT U CTAaOMITHOCT IIMjeHa, BUCOKO KOHKYPEHT-
Ha TPKHIIHA TIPUBPEA, TyHa 3aI0CICHOCT U JPYIITBEHH Pa3BOj, BUCOK HUBO
odyBamba u yHaHpehe}La KBAJIUTCTA )KUBOTHC CPCANHE U HAYYHHU U TEXHOJIOIMIKHA
pasBoj.!”

Y EBporickoj yHUjH je Cpa3MjepHO MaJio MOCTUTHYTO Ha JINOepau3aIuju
YCITY»KHOT CEKTOpa, ¥ 3HaYajHHja aKTUBHOCT HA TOM TOJbY TeK mpenctoju. Ilpo-
njemwyje ce na he mporiec qudepanusaiuje JOHHjeTH SKOHOMCKY KOpHCT o1 389

13 Jour 2016. rouse je HarnpaBJbeHa OOMMHA CTY/IMja y K0joj Cy yTBpheHUpobieMu 3a cBa-
Ky JIp’KaBy WwiaHuy nojennHayHo. European Commission, Study on passenger transport by taxi,
hire car with driver and ridesharing in the EU, 2016. loctynHo Ha: https:/ec.europa.eu/transport/
modes/road/studies/road_cs. Buau: WU3Bjemraj nemauke Komucuje 3a monomnosne, Monopolko-
mission der Bundesregierung, 2012-2013.

14 Buue: Pagosan Bykanunosuh, Yeog y uctuuiayyuje u iipaso Espoiicke ynuje, Yipyxeme
3a eBporcko npaso, Kparyjesar, 2014, 181-187. ujana Mapkosuh-bajanosuh, IIpasnu aciiexiuu
aubepanuzayuje mehyHapogrHol apomeiua yceayia ca oceOHUM 0C8PIIOM HA eleKOMYHUKayuje,
Cayx0enu rinacHuk, beorpan, 2011, 114.

15 Vroeop o Esporickoj yuuju (YEV) — Treaty of European Union (Consolidated version 2016)
0J C 202 7.6.2016; Yrosop o dpyuknuonucamy Esponcke yauje (YOEVY) — Treaty on the Functioning
of the European Union, OJ C115, 9.5.2008.

16 3aKoH 0 MOTBphHBakLY CIOpa3yMa 0 CTaOMIIM3AINjH U IPUAPYKUBay n3Mely EBporckux
3ajeHUIa U BUXOBUX WIAHHIIA, ca jeaHe cTpaHe, u Peny6nuke Cpbuje, ca apyre, CnyxOeHu ria-
cuuk PC — Melynaponuu yrosopu, 6p. 83/08. win. 72.

7 VOEY uj. 3 tau. 3.
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MIJTHjapau €Bpa, o1 KOjuX 85 MIIIHjapau OTIaaa Ha yeIyre CII000aHUX TIpode-
cuja.'’® YmpaBo te yciyre, KojuMma npHaaajy U yeiayre TakCH IPeBo3a, Oljerbyjy
Ce Kao TPaIWIIMHAIHO PECTPUKTHUBHE, a y TO] 00JIaCTH OMJBEIKU CE BHIIICICIIC-
HHJCKO OMaJame MPOAYKTUBHOCTH.!Y 3a pasnuKy o1 TPKHUIITA pOOE, TPKHUIITE
yCIIyTa, KOMe IPUTIaia ¥ TAaKCH ITPEBO3, TOCEOHO je 0CjeTIHUBO Ha XETEPOTSHOCT
y TIPaBHOM PETyJIUCay U TPaIUIUOHAIHO j€ 3aTBOPEHO HATMOHAIHUM I'paHHU-
nama. JInbepanuzamuja TOr TPXKHUIITA KPO3 YKIIAkamhe PEryIaTOpHUX Oapujepa
je jennno moryha u3mjenoMm nomahux mpommuca, jerHoCTpaHOM pedopMoM Uiu
XapMOHM3AIIH]OM.

VY uuipy mocnjemnuBama audepanusanuje cekropa yeayra, EY je 2006.
roxuHe AoHujena JJupeKTHBY O ycayrama Ha yHyTpaiimeM TpxRumTy.? JTupex-
THUBOM C€ TapaHTyje cio0o/1a TpaBHUM U (PU3NYKUM JIMIIMa KOja UMajy CjeluIITe
WJIY IPeOMBAJIMINTE HA TEPUTOPHJH HEKE O JApKaBa WIAHHIIA J1a CTATHO WIIH
MPUBPEMEHO MPYXKajy UM MPUMajy YCIyTe o HCTUM YCIOBUMa Kao u gomaha
muna. s JlupexTrse je na ce ocurypa jeqHak TpeTMad 3a noMahe 1 cTpaHe aa-
Baolle ¥ KOPUCHUKE yCIyra, y (JOPMaIHOM M MaTepHjaiHOM cMUCIy, 6e3 003upa
Ha BUXOBO JIPKaBJHAHCTBO, CjSAUINITE, OOpaBHUIITE U CJ1. To 3HAYM 1A je MPUHITAI
HEeMCKpUMHUHAIMje JOMUHaHTaH. Takole, HACTOjU ce ONaKIIaTH NOCTYTaK yJa-
CKa Ha TPXKHIITE U TOM CMHCITY 3aXTjeBa C€ M0je/JHOCTABJbHBAKE TIPOLIEY pa
u3/1aBamba 103B0JIa U APyTUX MPoLeaAypa y (OopMarHOM CMUCITY, TPAHCTIAPEHTHOCT
uH(pOpMaIIFja U HETPUCTPACHOCT OTyIHBarbha. JJUPEKTHBOM ce JJ03BOJhaBa Ha-
UOHAJIHUM 3aKOHOJaBLIMMa Ja PeIBUAC HEKa OrpaHnveha CII000AHOT U jeInH-
CTBEHOT TPXKHUIITA, KO Cy Y CKJIaJly ca MPHUHIIMITHMA HEIUCKPUMUHAIU]E, HY-
YKHOCTH ¥ TIporiopiuoHanHoct.”! Mako cy yciyre npeBo3a u3y3ere i3 00J1acTH
npuMjeHe J[upekTuBe, oHa je BasKHA jep MOCTaBJba MIPUHITUIIE HA KOjUMa CE Te-
MeJbU JJr0epann3anyja yeiryKHOT cekTopa. Tu npuHunnm mutatis mutandis Baxe
W 32 TaKCH MPEBO3.

[open upektuse o yciayrama, 3a THOepaan3anujy yciayra TakCH IIpeBo3a
0J 3HaYaja Cy MPOITUCH KOjU c€ OJHOCE Ha APyMCKHU caoOpahaj. ¥ Tom cmucimy
BakHa je Ypenoa EY o ycrnocraBsbamy 3ajeqJHUYKNX MPaBUila KOjU c€ THYY YCIOBa
3a 00aBJbaHE [jEIATHOCTH JPYMCKOT TIPeBO3HUKA.>? theHr UIbeBH Cy Y CKIIaay
ca JIupeKTHBOM 0 yciIyrama, a TO Cy: yCIOCTaBJbambe jeAHAKUX yCIOBa TPKHUILIHE

18 Contribution to Growth: The Single Market for Services, European parliament, 2019, 21.
JocrymnHo Ha: https://www.europarl.europa.eu/RegData/etudes/STUD/2019/631054/IPOL_STU
(2019)631054_EN.pdf, 10

9 Ycro, 10

20 [lupekTrBa 0 ycIyrama Ha yHyTpamrmbeM TpxuiTy (Jnpektusa o yemyrama) — Directive
2006/123/EC of the European Parliament and the Council of 12 December 2006 on services in the
internal market, OJ L 376, 27.12.2006.

21 Ycro, unan 15, cras 3.

22 Ypenba EY o ycnocrapibamy 3ajeJHIYKUX IPABUIIa KOjH CE€ THYY YCIOBA 32 00aBIbaAHC
JjelTaTHOCTH JIpyMCKOT mpeBo3Huka, Regulation 1071/2009/EC of the european Parliament and
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yTaKMHIIE, YjeIHAUCHA MPUMjeHa TIpaBuia y TOMIeay IPUCTyTa AjeTaTHOCTH U
JjeIOTBOPHO OCTBapHBamkbe c1000/1¢ HacTamuBama.”> OcuM Tora, npeasuleHu
Cy Y 3aXTjeBH y TIOTJIEY TTOCIOBHOT yTiena, GuHaHCH]CKEe CTIOCOOHOCTH U CTPYU-
HEe 0Ccroco0IbeHOCTH TpeBo3uoiia.?* thima ce xenu noctuhu ycmjenrto GpyHKIu-
oHHCame caobpahajHOT crcTeMa | 3aIITHTa KOPUCHUKA TTPEBO3a.

5. TP2)KMIIHA OI'PAHUYEBA

HanmonanHM mponucH 0 TaKCH MPEBO3y YOOWYajeHOo calpike OrpaHUYCHA
Koja oHeMoryhyjy WM OTeKaBajy yjazak Ha TPKHIITE HOBHX KOHKypeHara u
OrpaHUYCHA Y HAYMHY Tpy’Kamba yCcIyre, YUMe ce OrpaHryYaBa TP)KHUITHA KOH-
KypeHIija 1 oHeMoryhasa jeAMHCTBEHO TpxuITe. MicTo Tako, HeKa ol TUX orpa-
HUYeHha OHeMOT'yhyjy pruMjeHy HHTEPHET MIaT(OpMH Y TaKCH TIPEBO3Y, jep Cy
Yy CYIPOTHOCTH Ca HAYMHOM HHXOBOT (DYHKITHOHHCAbA.

5.1. KBaHTUTATMBHA OrpaHUYeHHa

KBaHTHTaTHBHA OrpaHUYEHa OJHOCE CE Ha OrpaHHYCHE YKYITHOT Opoja
BO3WIIA Ha onpelenom noapyyjy. OHa ce MOry CIIpOBECTH IIPOCTHM oapehuBamemM
MaKCHMaJIHOT OpOoja TaKCH BO3MIIA,> WIIH MOCPEIHO, oapehuBameM Opoja J103BO-
JIa Koje ce M3/ajy mpeBo3nouMa Ha oapeleH 0poj cTaHOBHUKA (jeTHA TUTCHIIA
Ha IIETCTO, 0CAMCTO, XMJbaly CTAHOBHHMKA U CJI.) WJIM Opoja TaKCH cTajanuinTa.’’
Jloruka je jeqHOCTaBHA, KOHTPOJIOM OpOja BO3UIIA KOHTPOIHIILY CE€ U TIPOOIIEMHU.
Y OCHOBM OBOT Or'paHHuEH-A jecTe Ujeja Jla ce Ha 0Baj] HAYMH PjelTd mpodiieM
3aryliema y BeTUKUM rpagoBuma.?’ JIerHTHMHUTET OBHX OrpaHUYCHha HAJla3u Ce
y TOME IIITO C€ BhUMa MOCTHKE OJPKUBU OAJIaHC TOHYE U MOTPAXKILE, CINMHU-
HUIIIE HEMOTPEOHO yAyIUIaBamhe YCIyTe ¥ TapaHTyje JOCTYITHOCT Ha reorpadcku
W30JI0BaHUM M HEMIPHUCTyMaHuuM obactumMa. OBaj T3B. KBOTa-cucTeM oMoryha-
Ba roctojehuM npuBpeHUM yUECHUIIMMA U OAP>KUB HUBO JTIOOHUTH.

Haxo ce lupektrBoM 0 yciayrama He 3a0pamyjy ayTOMAaTCKH KBAaHTHTATHB-
Ha U TEPUTOPHjaiHa OrpaHiueHba, Beh OHA MOIHje)KY POBjePH ONPaBAAHOCTH,

the Council of 21 October 2009 establishing common rules concerning the conditions to be com-
plied with to pursue the occupation of road transport operator, OJ L 300, 14.11.2009.

2 Ucro, mpambOya tau. 1.

24 Hcro, ui. 3.

25 3aKOH 0 MPEBO3Y Iy THUKA Y ApyMCKoM caobpahajy Cpbuje wi. 94. Ha mpumjep, y I'pany
Beorpany je 6poj Takcu Bo3uia orpaHudeH Ha 4149. Pjememe o 103BoJbeHOM Opojy BO3WMIIA 32
obaBipame Takcu npesosa y I'pany beorpany, Cavocoenu auciu I’ paga beoipaga, 6p. 109/19.

26 Ha mpumjep Kanton CapajeBo y KoMe ce jeHa 7103B0ja aaje Ha 700 ctaHOBHHKA. 3aKOH O
Takcu npujeBosy y Kantony CapajeBo, Cayorcoene nosune Kantiona Capajeso, 6p. 11/14, un. 20.

27 Buwe: Katrina M. Wyman, 32-40.

28 JlupekTHBa 0 yciyrama, 4ias 15, cras 2, tau. 3.
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y CIydJajy TakCH IpeBo3a Temko he ce Hahu ompaBaame 3a IUXOBO TOCTOjabe.
OBaj 00K OrpaHUYCHa IIPECTaBIba MPEIPEKY 3a yIa3aK Ha TPIKUIITE MOTEH-
[IHjaTHUX TIpy’kaora ycryra. Crodogad IpUCTyT TPKUIITY j€ jeaaH of yclioBa
JjenoBama 3aKoHa KOoHKypeHuuje. Kana je Ta cinobona orpaHuveHa, TPiKUILITE
HHje c1000aH0. JInbepalHO TPXKUIITE TOApa3yMjeBa 1a OHOC ITOHYIe U ITOTpa-
Kibe Hajoosbe onpel)yjy 6poj TpkuinHEX yuecHruKa.”? OBO KBAHTHTATUBHO Orpa-
HHAYEHE, Kao MperpeKa 3a yira3ak Ha TPXKUIITE, T00Hja Ha MHTEH3UTETY y KOMOU-
HAaIMjU ca TAaKCH JIMIIEHIaMa Koje cy HerpeHocuBe.’? To mpakTHYHO 3Ha4H 1a je
yha3ak Ha Heka Tpykuira Hemoryh ayro rogusa.’! IcTo ce omHOCH Ha IpoImpe-
b€ aKTUBHOCTHU MOCTOjehnX TPKUIIHUX YUSCHUKA. JeIMHM HAaYMH 3a yJa3aK Ha
TPYKHIITE JeCTE MPEYy3UMarhe YUTABUX MPUBPETHUX APYIITaBa KOja IMajy TO3BOJIC.

Y cnyuajy Yellow Cab Verkehrsbetriebs GmbH upoiuue Landeshauptmann
von Wien Cyn mipaBze je jacCHO N3pa3uo CTaB Ja je 0Baj OOJIMK OTpaHuYICHa CYTIPO-
TaH wiany 49 YOEV, onnocHo oHeMoryhyje c1o00ay mocIoBHOT HACTambUBaba,
T€ Ja je apryMEHT 04yBama MPo(UTAOMITHOCTH (Y OBOM CITy4ajy ayTOOYCKOT CEeK-
TOpa) YMUCTO EKOHOMCKE MMPUPOJIE U Ja Ce, KA0 TaKaB, HE MOXKE MTOJIBECTH MO
jaBHU HHTEpec.3?

OrpanunuaBame MaKCUMaJIHOT Opoja BO3MJIA Ha jeTHOj TEPUTOPHjU MOTITYHO
j€ Y CYIIPOTHOCTH ca HAYMHOM (DYHKITHOHHCAaFha MHTEPHET IIaT(HOPMH 32 yToBa-
pame yciyra npeBo3a. HTepHeT niardopme Mo3uBajy Ha MOHYy HEOrpaHUYEH
Opoj utia 1a 00aBJkajy MpeBo3. Y BUXOBOM je HHTEpeCy Ja mTo Behu 6poj Bo-
3a4a MpUBaTHUX BO3MJIA, KOja HCIYHaBajy ycioBe, Oyay AHO BHXOBe (IIoTe, jep
THME TIOCTajy aTPaKTUBHHjE IPYT0j CTPAHU — KOPUCHHUITUMA yCIyTa, YHje Ce MO-
ryhHoCTH 3a npoHanaszak cio0oHOT Bo3uia yBehaBajy y OHOj MjepH y K0joj ce
yBehapa Opoj Bo3mITa KOja C€ MOT'Y aHTa)KOBaTH ITyTeM I1aT(opme.

5.2. Orpanuyema y norJieay cjequInTa NpeBo3nona

3axTjeB HaceJhEHUX MjecTa (TpajoBa U ONIITHHA) 1a (PU3MYKa 1 ITpaBHA JTHIA
KoOja ce keJie 0aBUTHU MPYKakbEM yCIyTa TaKCH IIPeBo3a Mopajy OMTH PerucTpo-
BaHa, OTHOCHO, UMATH CjeIUINTE HAa F(bUXOBO] TEPUTOPHUjH, OMOTyhyje KOHTpoITy
Opoja Takcu Bo3MJia Koja CTBApHO Mpy»xKajy Ty ycuyry. [lo mpaBuity ce nmponucyje

2 MehyTiM, KBAHTHTATHBHA OPAHUYEHHa MOTY CE MOCMATPATH M Ha CYIPOTaH HAYMH, KA
00JINK MOJCTHIIakha KOHKYPEHIIH]e, jep Ce ’buMa OrpaHHYaBa IIPUCTYH U MOHOITOJIHU3AIH]ja TPKHU-
IITa OJ] CTPAaHE BEJIMKNX ¥ MYJITHHAIIHOHATHUX KOMIIAHHM]a, IITO J{yTOPOYHO MOXKE 3HAYUTH Behe
nujere u Mamu kBanuTeT. Bua. Laura Chierroni, “Deregulation as a Means of Social Policy,”
Italian Journal of Public Law 9, no. 2 (2017), 350.

30 3aKkoH 0 peBO3y MyTHHUKA Y ApyMcKoM caoOpahajy Cpouje it 15, cr. 3.

31O mpakcu y Hemaukoj Bume:Thorsten Heilker, ,,Vergabepraxis von Taxikonzessionen in
Deutschland®, Zeitschrift fiir Verkehrswissenschaft 2, vol 87, 2016, 91-112.

2 TMpeamer Yellow Cab Verkehrsbetriebs GmbH vs Landeshauptmann von Wien, C-338/09
— Summary, Tau. 2.
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Jla TIPEBO3HMOIN KOjH UMajy TTPEONBAIIAIITE UJIU CJSIUINTE Y JeITHOM MjeCTy MOTY
caMo Jia 3aBpLIaBajy BOXH-€ HA TEPUTOPHU)HU APYTOT WIH JIa TPAH3UTUPA]y KPO3
mera.>3 HaBeieHO orpaHuyehe ce KOCH ca MPUHITUIIOM jeTHHCTBEHOT TPIKHUIIITA
Koje je ycTaBHa Kareropuja kako y CpOuju, tTako u'y buX u jenas je ox TeMesbHUX
npunnuna EY.3* Ha oBaj HaumH, cBaKO HAaCEJHEHO MjECTO MIIH TIOAPYUje IOCTaje
0/IBOjE€HO TPXKHILTE, OAHOCHO jEINHCTBEHO HALMOHAIHO TPXKULITE CE UjEITH T10
MjecHUM (ToApydHUM) Tparuiiama. [lomro ce onemMoryhyje KOHKypeHIIHja TaKCH
MpeBo3uIIala ca Ipyrux nojapydja, cMamyje ce Opoj KoHKypeHaTa u yBehasa ce
MoryhHocT 3a MelyycoOHe ToroBope mpeBo3mIalia MpUCy THAX Ha oapeheHoM Jrokalr-
HOM TPKHUIITY, HAPOUUTO Y OKBUPHMA YAPYKEHa TAKCHCTA — CTBapame KapTea.
[IpaBunuMa KojuMa ce yCJIOBJbaBa MPABO MPYKamka TAKCH YCIyTe Ha TepH-
TOPHjH MjECHE CaMOYIIpaBe MOCjeI0BAEM CjeIULITa UIH MPEOUBAIHUILTA Y O]
noBpelyje ce mpaBo cI000AHOT HacTamMBama.> [Ipery3e THHIIMA U IPUBPEIHIM
JpYUITBUMA KOjU CY PETUCTPOBAHU Ha IPYTOM MOAPYYjy HE 103BOJbABA CE OCHHU-
Barbe TIOCTIOBHUX jeIMHUIIA KOje OM ce OaBuIIe TaKCH MPeBo30M. 10 je CympoTHO
onpendama J{upekTrBe 0 yciyrama, KojoM ce He 103B0JbaBajy 3a0paHe MOCIOBHOT
HacTaHa y BHINE IpkaBa U clioboma u3dopa n3mMehy mpuMapHOT B CEKyHIapHOT
HacTaHa.*® OBo je knacu4aH npuMjep oHeMoryhaBama rpysKama yciuyra, i TO He
TIPUBPEIHUM CyOjeKTHMa U3 ApyTe ApKaBe, Beh u3 cycjemHor Mjecra.

5.3. Orpannuema y norjieny (puHaHCHjcKe CTIOCOOHOCTH

[IpeBo3HMK KOjU HaAMjepaBa Jia PUCTY TN TAKCH TPXKHIITY MOPA J1a UMa O
roBapajyhy ¢puHaHCH]jCKY CIIOCOOHOCT Koja ce JJoKa3yje, Ha MpuMjep, ocjeioBa-
BEM Y CBOJUHH 0ap jeJIHOT BO3WIIA WIIM 3aKJby4YeHUM JTU3UHT yroBopom.’” To je
JIOKa3 MPEBO3UOYEBE 030MBHOCTH U CIIOCOOHOCTH Jia OyJIe MO jaBHOT MPEB03a,
3a KOjH je Ap)KaBa 3aMHTepecoBaHa Jia ypento pynknuonumie. Mcro tako ce 3a

33 3aKoH 0 IPeBO3y MYTHHKA Y ApyMcKoM caobpahajy Cpouje, wit. 87a u 91; 3akoH 0 npeBo3y
y apymckom caodpahajy Pemy6mnke Cpricke, wit. 55, ct. 1; 3akon o Taken npeBo3y y Kanrony Capa-
jeBo ui. 4 ct1. 1; YeraBau cyn PemyOauke Cpricke je KOHCTaTOBAO J1a CE OBUM OT'PaHHYCHEM HE
yTHYE Ha jeIMHCTBEHH MpuBpeanu npocrop. Omtyka YeraHor cyna Penyonuke Cprcke, V-52/14.

34 Verae Penyonuke Cp6uje, (Cuyorcoenu Inacnux PC), 6p. 98/2006, un. 82, ct. 2; Ycras
buX unau 1, onjespax 4, YeraB Peny6nuke Cprcke (Cnyoicbenu inacnux Peiiyonuxe Cpiicke), Op.
21/92 — npeunuhen Texct, 28/94, 8/96, 13/96, 15/96, 16/96, 21/96, 21/02, 26/02, 30/02, 31/02, 69/02,
31/03, 98/03, 115/05, 117/05), un. 50; YDEVY ui. 26, cras 2.

35 JlupekTHBa 0 ycayrama, wian 15. YV Ypenou 6p. 1073/2009 o 3ajeHUUKUM MTPpaBUINMA
3a MPUCTYI MeyHApOIHOM TPXKHUIITY yCIyra npeBo3a OOMYHUM M TYPHCTHYKHM ayTOOycHMa
(Regulation No 1073/2009 on common rules for access to the international market for coach und
bus services, OJ L 300, 14.11.2009) rapanTyje ce cioboza npyskama yciIyra U 3aXTjeBa Jia ce Ipe-
BO3HHIIMMA U3 CBUX JIP)KaBa OCUTypa IIPUCTYI Mel)yHapOHOM ITPEBO3HOM TPXKHUIUTY 6€3 JHUCKPH-
MHHAIHMje Ha OCHOBY JIP’KaBJbaHCTBA MJIM MjecTa IIOCJIOBHOT HACTaHa.

36 lupekTnBa 0 ycayrama, 4wiad 15, cras 2, tad 2) u 3).

37 3akoH 0 mpeBo3y y ApyMckoM caoOpahajy Cpowuje, ui. 9, cT. 4 u 5. 3aK0H 0 MPEBO3Y MyT-
HUKa y 1pyMckoM caobpahajy Cpbuje, w€wi. 878, Tad. (1.
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00aBJpamE jJaBHOT IIPEBO3a ayTOOYCHMa, 3aXTjeBa pacrojiarake HOBYaHUM CPE/I-
crBuma.’® OBa oapenda epekTuBHO oHeMoryhyje kopuuiheme HHTEPHET MJIaT-
dbopMH y MpyKamwy yCIyra TakCH IpeBo3a. Y MpakcH, YIpaBibaud rmiaThopme
Hajuemrhe HUCY BJIACHUIM ayTOMOOMIJIa KOjUMa ce BpIIU MpeBo3. Bozauu cy tu
KOjH CYy BIIACHHUITH BO3WUJIa M Koju 00e30mjel)yjy ropuBo, onpemMy H CII.

5.4. Orpannyema Koja ce THUY BO3aua

Kana je pujed o ycrmoBrMa Koju ce TIPOIUCY]Y 3a Bo3ade TaKCH BO3MJIA, OOMY-
HO ce 3aXTHjeBa Bo3auka jgo3Bona b kareropuje, 3Bame Bo3ada, paJHO UCKYCTBO
1 3[IpaBCTBeHA CocoOHOCT.> MelyyTrM, 3aXTjeB MOCjenoBama CTpyYHe KBaaupu-
Kallije — 3Barba Bo3a4a — je CyBHUILHO OrpaHUYCH»E, a UCTa je CUTyaluja u ca oba-
BE30M JIa BO3a4d Mopajy OMTH y paJHOM OIHOCY ca mpeBo3HukoM.*’ OBa mpasu-
Jla y TUPEKTHOJ CY CYIIPOTHOCTH ca (PYHKIIMOHUCAKHEM HHTEPHET IIIATPOPMHU 32
yroBapame TaKCH IPeB03a Koje Cy 3aCHOBaHE Ha WACjH JIa CBH BO3a4d Oy ITHO
jenHor cucrema, 6e3 003upa Ja iu cy npoeCHOHATHHI BO3aYy WM HUCY. J{uCKy-
TaOWITHO je J1a JTH je YCIIOB TIoCjefioBamka KBamn(uKalmje Bo3ada moTpedaH 1 onpas-
JlaH KaJ1a je pyjed U O TPaJAUIIMOHAIIHOM TaKkcH IpeBo3y. McTo Baxu u kaja je ped
0 yCJIOBY 3aCHHBamba PaJIHOT OJTHOCA. Y TaKCH IPEBO3Y KOjH Ce yropapa rmomohy
WHTepHeT iargopmu u3Mely Bo3aua u ympasjbaua IiaThopMe PeIOBHO HeMa
yroBopa o pany, Beh je To mocebaH yroBOPHHU OTHOC.

[lopen Tora, mocTarsba ce U YCJIOB MIO3HABAKA I'PAJIa U KYJITYPHO-HUCTOPHU]-
cKux 3HaMeHuToCTH.*! YIIpKOC HaMjepama 3aKOHOIaBIIA Ja IIPOMTHCHBAHEM OBOT
yCIIOBa MOJMTHE KBAIMTET YCIyTe TAKCe IIPEB03a, Y €pY HHTEPHETA U allIuKaIuja
3a HaBUTAIIH]y, OBaj 3aXTjeB MOCTAje CyBHUIIIAH.

5.5. Orpannyema Koja ce 0{HOCe Ha BO3UJIO

Kana je prjed o TEXHHYIKHM YCIOBHMA 3a BO3MJIa KOjJUMa ce 00aBJba TaAKCH
MPEBO3, MPOIKUCY]jy C€ OrPaHUYCHA Y TOTJICAy TOJJUHA CTAPOCTH, EMUCHOHUX

3¥Y Vpendu 6p. 1071/2009 o ycrnocraBibarby 3aje/IHHUKHUX [IPABHIIA 32 00aBIbaE Ijesar-
HOCTH JAPYMCKOT IPEBO3HHKA, 4. 7, 3aKOH O MPEeBO3y MyTHHKA y ApYyMcKoM caobpahajy Cpouje
wi. 22. Ako ce npebanrMo Ha TepeH KOMIIAHUjCKOT IPaBa, y CYLITHHH, Of BbUX Ce TPAXKHU 1a
MMajy OCHOBHHM KanuTall. YJora OCHOBHOT KaluTala je 1a OMOryhu cpeacTsa 3a 00aBibame Jje-
JATHOCTH, 3alITUTH MOBjEPHOILIE, AJIH H Ja TIOKaXKe 030MJbHOCT OCHUBAYa MPUBPEIHOT IPYIITBA
U BUXOBY Bjepy y yclljex IpHUBpeHOTr mogyxsara. Moxe ce pehu J1a je oBaj 3aXTjeB mpernpexa
yJIACKy Ha TPXKHUIITE, [ITO j€ YjeJHO M jeJaH O IIPUroBOpa 3a MOCTOjale MHCTUTYTA OCHOBHOT
KamuTaj y MpaBy OPUBPETHUX JAPYIITABA. YIIPABO je OBO 3aKOHCKO pjeIICH:e MOCPeIaH OIr0BOP
Ha IMTakbe ONPABIAHOCTH OCHOBHOI KAIIMTaIa [IPU OCHUBAGY IIPHBPEIHUX APYIITABA.

39 3aKoH 0 MPEBO3y IyTHHKA Yy ApyMCKOM caoOpahajy Cpowuje, wi. 870.

40 3aKkoH 0 MpeBO3y MyTHHUKA Y IpyMcKoM caobpahajy Cpouje u. 876, cT. 5.

41 3aKoH 0 MPEeBO3y MyTHUKA y IpyMcKoM caobpahajy Cpbuje unan 876, 3aKOH 0 PEBO3Y
y apymckoM caobpahajy Penyomnuke Cpricke ui. 54.
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cTaHmapna, cTaHaapaa MPUCTYIAaTHOCTH (HIIp. Opoj BpaTa), 00nsbeKaBama BO3H-
7a u ci.¥? OBa orpaHuYeHHa, Tj. CTAHAAP/IH MOTIYHO CY MPUMjCHHBHU U Ha TIPEBO-
3WOIIE KOjU 3aKJBYydYjy YTOBOpPE 0 TIPeBO3y momMohy mHTepHeT maTdopmu. Ctpo-
roha 3axTjeBa y Oynyhem perynucamy 3aBucuhe o NpeTe:KHUX LUIJbEBA KOJHU C
xene moctuhu. Tako je moruuano ma CapajeBo u beorpan, kao ckopo Haj3arale-
HUje IPECTOHUIIE Y CBUjETY UMajy CTPOKE 3aXTjeBe y MOrjey eMHUCHOHHUX CTaH-
napna. Mmak, opaje Tpeba OMTH MaXkJbUB, jep MPETjepaHo CTPOTH 3aXTjeBH, HIIP.
TOIMHE CTApPOCTH, MOTY YTHIIATH Ha CMambEeibe Moy e npeo3a. Ca acnekra mpasa
KOHKYPEHITH]e, OBa OTpaHNYCHa Cy Oaprjepe 3a yia3ak Ha TpxkumTe. MelhyTum,
BUXOBO MocTojambe Moryhe je mpasnaTu paszno3uma 6e30jenHoctu caobpahaja,
3alITUTE KUBOTHE CPEIMHE, 3AIITUTE KOPUCHUKA MTPEBO3a Kao MOTPoIava, OJ[HO-
CHO, 3aIlITUTOM jaBHOT HHTepeca. 3 3a pas3iuKy ol KBAHTUTATUBHUX OTPAaHUYCHA,
KOja Cy TYII aJiat, jep Cy caMo y HHIUPEKTHO] BE3H ca IUJbEBUMA KOJH Ce JKeTIe
noctuhu, oBa orpaHuYeHa Cy epUKacHa, aJli BbUXOBO YCIIjeLIHO poBolheme 3a-
XTjeBa TIOY3/1aH M CKYIl CHCTEM HaI30pa M CAaHKIIMOHKCamba.**

5.6. lljenoBHa orpannyema

[Mponucuma 0 TakcH MPeBO3y JIOKATHUX CaMOyIIpaBa PEJIOBHO ce IHjeHa
TaKCH IIPpeBo3a orpannvasa. Moryhe je 1a qp:kaBHU OpraH JUPEKTHO MPOIHCYje
Mjere,” uim a Jaaje carigacHOCT Ha I[jEHOBHHK KOTa CacTaBJba IPEBO3MIIAIL*
Perynucame 1nujeHa o1 cTpaHe JipikaBe y IUPEKTHO] je CYIPOTHOCTH Ca HAYEJIOM
cimo0oIHe TPXKUIITHE KOHKYpEeHIHje. To ce HapounuTo OJHOCH Ha oxpehuBame
J0Eb€ Tpanuiie npeBosuuHe.*” CaM MoCTyaK peryaluje je pelIoBHO yIIPaBHH,
IITO OTBapa MOTYhHOCT pa3HuX 370ymoTpeda (Jlooupame).

[penpeka kopuihewy MHTEPHET allJIMKAaIKja Cy U OJpen0e 3aKoHa IpeMa Ko-
juMa ce TIpeBo3HKHa 0OpauyHaBa romMohy TakcuMeTpa.*® Jla Ou ce yBele armka-
1I1je, HEOIXO/THO j& IO3BOJIUTH Jia ce MOMOhY BUX MOXKE U3padyHaTH IPEBO3HUHA,
Kao U Jia ce (PHCKAITHU pauyHH MOT'Y M3[aBaTh eJieKTpoHcKu. [Ipema Baskehum 3a-
KOHCKHUM pellieHhUMa, KOPUCHUK HUjE JIy’KaH IUIATHTU TPEBO3HUHY aKO TAKCUMETap

42 3aKkoH 0 PeBO3y MyTHHUKA Y pyMcKoM caoOpahajy Cpowuje, 4. 87s.

4 Bugu: lujana Mapkosuh-bajanosuhi, 105-108.

44 J. Aarhaug, 1.

45 Pjeriere 0 eKOHOMCKH HAjHIKO] IIMjEHH TI0 KOjOj C€ ayTO-TaKCH MPEBO3 My THUKA MOpa
00aBsbaTu Ha TepUTOpHUju rpana beorpana, Cayocbenu inacnuk I paga beoipaga, 6p. 11/14.

46 3aKkoH 0 IPEBO3Y y ApyMCKoM caobpahajy Peny6iuke Cpricke uit. 50; 3aK0H O [IECTOBHOM
npujeBosy ®buX, ui. 31, ct. 1.

47 Kao ompas/abe KOPUCTE Ce Pas3iio3n 04yBama IMpopUTaOUITHOCTH Kao KOMIIEH3aIH]je sa
yciyry ox 24 yaca AHEBHO U IIoceOHe CTaHIapAe KOju ce MOpajy 3aJI0BOJBHTH 32 yJIa3aK Ha TPKH-
mrte. imak, mponucuBame HajHIDKE IIMjeHE HE MOKE ce cMaTpaTh onpaBaanuM. J. Aarhaug, 25.

48 3aKoH 0 PEBO3y MyTHHUKA Y ApyMcKoM caoOpahajy Cpowuje, ui. 2, tay 41), 3aKkoH o mipe-
BO3Y y ApyMckoM caobpahajy PemyOnuke Cpricke 4. 50, cT. 1; 3akoH o apymckom npeBosy ObuX
1. 38, cT. 1.
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HHje OMO YKIBYUEH WM My HEje u3aT pauyH.* Ta mpaBuiia ©Majy 3a sk (HCKaTHO
JIUCIUILTHHOBAE ITPEBO3MOLIA U 3AIITUTY KOPUCHHUKA Ka0 MOTPOIIIaYa, Y YeMy Cy
aITMKAIIFje jOI YCIjelTHHje jep je 3a Bo3aua TOTOBO HemMoryhe fa ux n3bjerste.

6. BAKJBYHAK

VYnorpeba uHTEpHET MIaTGOpMH y IpyKamy U OpraHU30Balby yciayra mnpe-
BO3a IyTHUKA M3 TeMeJba je MPOMjEHUIIA TPXKUIITE TAKCH TIpeBo3a. Hbuxosa mo-
jaBa MMaJa je 3a MmocJpeuIly 00jeINbaBakhe TPAIUIIMOHAIHO MjECHUX TPIKHUIITA
y Behe 1jennne 1 yMamuBame pa3inka uamel)y THX TpskuIiTa. Y noTpasu 3a pas-
HUM IpaBUIIMMa Koja Ou perysucaia npykame yciyra Takcu MpeBo3a nocpe-
CTBHOM MHTEpHET IUIaThopMu y apkaBama dnanuiama EY cy noHomeHe mpo-
TUBPjE€YHE CYJICKE OJTyKEe U OTBOPEHA je IIHUPOKa JiebaTa y HayYHHUM KPyTrOBHMA.
Cpouja u buX ce jor yBHjeK HECY OJTYUYHIIC 32 F(bXOBO PETYJIUCAE MPOINUCHMA
y obnactu npymckor caodpahaja. Mnak, naTepHET 1u1atopme ce yrnoTpedsbaBajy
U nocrtajie ¢y rodanHu GeHOMEeH U cacTaBHH JHO )HUBOTa U paja. CpOuja, Kao
3eMJba ONPEAjesbeHa 3a pa3Boj MHPOPMALIMOHNUX TEXHOJIOTH]a, aJld U APyTe ApKa-
Be, Mopahie Hahu HauuH na ux UHTErpHIe y caodpahajuu cucrem, MITO 3HAYH
M3MjeHa IPaBHE peryiaTuBe 1a Ou ce TO OCTBAPUIIO.

OcuMm uHTEpHET IIaTHOPMH, HA U3MjEHE TPXKHUIITA TAKCH yClyra 6e3 CyM-
we he yrunaru u inbepanau npuspeauu konuent EY. bpojua nocrojeha npaBxa
MpaBuIIa, KOjuMa ce peryJuiie oBa o0iact, OmTpo ¢y y cykoOy ca OCHOBHHM
NpUHLKIIMMA Ha KojuMa nounBa EVY, a npuje cBera, ca Hauenuma jeAMHCTBEHOT
TPIKUINTA U cII000HE KOHKYpeHIHje. [‘eHepaiHo, mubepannzaiyja YuTaBor yciy-
JKHOT CEKTOPA, 11a TAKO U TAKCU MPEB03a, je MPOLEC, YHje HHTEH3UBUPALE MPE/i-
croju 'y camoj EY 1 y 3eMibaMa Koje HACTOje MOCTATH HhEeHE YIAHHUIIE.

Kaxo ce y ToM mporiecy odekuBaHe AeperyJaiuje, Opuiy, nuiu 6ap ryoe Ha
WHTCH3UTETY ITPaBHA IIPABUJIA KOja HATJIAIIABA]Y CIIEHU(PUIHOCTH CBAKOT T0je/IU-
HAYHOT TPXKULITA, 32 OUEKUBATH je J1a Ce MIPOMMCH KojuMa ce ypelyje Takcu mpeBo3
Hehe MHOTO pa3JInKoBaTH OJ1 MjecTa JIo MjecTa U Oj1 Jipxase JI0 Jpxase. OCHOBaHO
je npernoctaButH jaa he moy ranacom nudepanuzanuje OuTH n30prcaHa KBaHTHU-
TaTHBHA (KOJIMYMHCKA) OTPaHUUYCHA Y IPYIKAY TAKCH YCIyTa, KOja Cy U3PUIHTO
y npaBy EVY o3HaueHa kao HeraTuBHa 110jaBa, Kao U L[jEHOBHA OrpaHuyYeba. Moxke
ce OYCKUBATH Behie HHCUCTHPAhe HA KBAJIMTATUBHUM OTPaHHUCHUMA 32 yla3ak
Ha TPXKUILTE, TOCEOHO CTPOXKU CTaHIAPAH 3a ay TOMOOUIIE.

C npyre cTpaHe, BEIHKO je MUTame Kako he oueKknuBaHa Jieperyainja TpiKH-
LITa TAaKCH ycayTra YTULATH Ha ocTBapeme nuibeBa EY y obnactu caobpahaja u
pjetere OpojHIX caoOpahajHux npobdiemMa, Mely kojuma je Haj3HaYajHIju [TPo0IeM

49 3aKkoH 0 MpeBO3y MyTHHUKA y ApyMCcKOM caobpahajy Cpbuje, ui. 916, 3akoH 0 peBo3y y
npyMckoM caobpahajy Pemry6auke Cpricke wi. 53, cr. 1.
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3aryiemha. OBe OUueKuBaHe IMpoMjeHe yTuilahe Ha KOMIIJIETaH CHCTEM jaBHOT ITPEBO-
3a ¥ Ha CTaTyc U NOJIOXKaj mocTojehnx TakcH mpeBo3uiana. Y Ju0epasTHoM KOHLETI-
Ty, HHTEPEC TOjeAMHAYHOT TIOTPOoIIIaya je MpuMapaH, aju ApKaBe MOPajy BOTUTH
padyHa o 100poM (hyHKIMOHHCAY jaBHOT MPEB03a, Behoj 3amociaeHoCcTH, 0OuyBamy
nmoMmahux mpuBpeaHUX cyOjekara u ci. OcTaje na ce BUAu aa I he 1 y K0joj MjepH,
JIOKaJTHE 33jeHULIE 3aIP’KaTH CBOjY Ay TOHOMHU]Y, a AP>KaBE WIAHHLIE CyBEPEHUTET
1 110 Kor HEBoAa he mormyctutn na EY ycBoju Mjepe 3a neperysamnmjy oOBOT TP)KHIITA.
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Taxi Transport, Internet Platforms and Market Liberalization

Abstract: Thinking about the legal regulation of the taxi services market in
countries and cities around the world never stops. The emergence and use of
internet platforms in the organization of passenger transport in large cities has led
to the fact that anyone can find themselves in the role of a person who performs
transport. Thus, taxi transport gained direct competitors, because it is clear that
these two transport markets are largely substitutes. However, the existing, strict
regulation of the taxi market does not recognize internet platforms and as such,
prevents their functioning. The introduction of internet platforms in the transport
system and their functioning in full capacity, as their creators imagined, means
the previous abolition of numerous market restrictions on the taxi market, ie.
liberalization.

On the other hand, the existing market restrictions on the taxi market con-
flict with the liberal economic concept, present primarily in the European Union,
but also in the Balkan countries. This is another reason why deregulation of this
market can be expected. The paper presents the characteristics of this market and
identifies the most important issues of the current legislation of Serbia and Bosnia
and Herzegovina that could be disputable in the process of possible deregulation.
The direction in which changes in national legislation will go can be seen to some
extent by analyzing the current legal framework of the European Union and the
case law of the Court of Justice.

Keywords: Taxi; Liberalization of services, Internet platforms, Free market;
Market restrictions.
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CRITICAL INFRASTRUCTURE RESILIENCE —
NATIONAL APPROACHES IN THE UNITED STATES
OF AMERICA, THE UNITED KINGDOM
AND AUSTRALIA

Abstract: Securitization of the critical infrastructure as an important factor
of national security has been among the aspects of wider changes in the security
discourse since the end of the Cold War. The concept of critical infrastructure
protection, initially focused on countering the terrorism threat, has been changing
and expanding, from adopting the ‘all-hazard approach’, until the recent
prevalence of the strategy of resilience in managing strategic security and
operational risks. The sources of those risks are found mainly in climate-change
induced natural hazards, as well as in global challenges of interconnection and
interdependencies of critical infrastructure. The paper discusses the concepts of
resilience and critical infrastructure, and then analyses the approaches to critical
infrastructure protection and resilience in the United States, the United Kingdom
and Australia. Analyzed are the official documents — strategies, laws and by-laws,
reviews and guidelines produced by the governmental bodies of the mentioned
countries, with the aim of clarification of the concept, as well as the country-
specific variations in its operationalization.

Keywords: critical infrastructure, resilience, all-hazard approach, risk
management, national security.

1. INTRODUCTION

A complex security environment requires the balance between reactive and
proactive activities of decision-makers. The progressive increase and unpredict-
able nature of modern security threats emanating from turbulent geopolitical
environment, but also those that are immanent to internal system structures brought
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about numerous changes in the way modern states consider national security. The
concept of resilience basically contains an implicit assumption that the world
surrounding us possesses system features characterized by dynamic changes and
interdependencies. Nowadays security studies talk about community resilience,
resilience to catastrophes and emergency situations, also organisational resilience.
Challenges of managing business continuity, securing undisturbed supply chains
and energy security are closely related to the concept of resilience, in the sense of
a possible, and often preferred, risk management strategy.

Critical infrastructure security as an important factor of national security is
just one of the aspects of wider changes in the security discourse since the end of
the Cold War. In the words of Miriam Dunn Cavelty, the US military is respon-
sible for the change of security discourse for two reasons — first because of the
expansion of threats to security after the Cold War, and then also because of the
change in perception of possible targets, since targets do not mean just military
objects, but also some other “soft targets”.!

The imperative of secure and resilient critical infrastructure is imposed not only
as an answer to direct threats (either those caused by climate change, or political
or economic situations), but also due to networking and so-called interdependence
between critical infrastructures at national, international and global level. Just
those complexity and infrastructure interdependences bring about more and more
uncertainty, and that invokes the shift in protection trends from the approach
oriented towards individual threats, through the all-hazard approach, all the way
to the approach oriented towards resilience or system resistance, as a strategy for
facing and managing system risks and uncertainties.

Accordingly, the first hypothesis of this paper is that, due to the complexity and
uncertainty that characterize the mentioned risk sources, in the last two decades
the resilience strategy has been favored over the anticipation strategy in managing
strategic security and operational risks threatening critical infrastructure.

From this, the second hypothesis was evolved, that sources of strategic risks can
be recognized primarily in natural hazards induced by climate change, and chal-
lenges of global networks (above all in the digital sphere) and interdependencies of
critical infrastructures, rather than by isolated attacks of terrorist or criminal groups.

The hypotheses will be tested by analyzing official documents of the United
States of America, the United Kingdom and Australia, and there will be chrono-
logically tracked application and interpretation of terms of resilience and protection
of critical infrastructure, as well as relations between those two concepts from
the 1990s to most recent documents.

This research will, apart from theoretical deliberation of the concept of critical
infrastructure resilience, try to provide an insight into the practical operationali-

! Myriam Dunn Cavelty, “Critical Information Infrastructure: Vulnerabilities, Threats and
Responses”, UNIDIR Disarmament Forum, 3/2007, 16.
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zation of that concept envisaged in mentioned documents. We are of opinion that
analysis of operationalization of the critical infrastructure resilience concept may
enable its practical use in the Republic of Serbia.

In the first part of the paper, we will provide a theoretical overview of the
resilience concept and its application in security studies. The other part is dedi-
cated to defining concepts of critical infrastructure and critical infrastructure
protection. The last part is reserved for analysis of the effects of resilience strat-
egy in managing risks to critical infrastructure in official documents of the USA,
the UK and Australia.

2. THE CONCEPT OF RESILIENCE

The popularity of the term “resilience” over the last ten years or so can be
attributed to the implicit or explicit recognition of shortcomings of traditional
approaches to protection and prevention.? Also, observing society and nature as
systems that tend towards balance was replaced with a dynamic view that empha-
sizes complex, non-linear relations between units that are in a state of continual
change and a system facing discontinuities and uncertainties.?

As Walker and Cooper noticed, the term “resilience” proliferated since the
formation of the US Department of Homeland Security and the publication of its
National Strategy for Homeland Security in 2002.* Many national security strat-
egies nowadays employ the same term as something nations should strive towards,
regarding terrorist attacks, natural disasters and technical-technological incidents,
but also system risks such as climate and demographic changes. The popularity
of this equivocal term brought about multiple attempts to define the concept of
“resilience” in academic and expert literature, also in official documents:

— Capacity of a system to absorb disturbance, undergo changes, and retain the
same essential functions, structure, identity and feedbacks.’

— Ability of systems, infrastructures, government, business and citizenry to
resist, absorb, recover from, or adapt to an adverse occurrence that may cause
harm, destruction or loss of national significance.®

2 Zoran Kekovié, Vladimir Ninkovi¢, “Towards a Conceptualization of Resilience in Secu-
rity Studies”, Cpricka modUTHYKA MuCao, vol. 67, br. 1, 2020, 154.

3 Ola Dahlman, “Security and Resilience”, Resilience: Interdisciplinary Perspectives on
Science and Humanitarianism, 2/ 2011, 40.

4 Jeremy Walker, Melinda Cooper, “Genealogies of Resilience: From Systems Ecology to
the Political Economy of Crisis Adaptation”, Security Dialogue, 42/2011, 143-160.

5 Patricia H. Longstaff et al. “Building Resilient Communities: A Preliminary Framework
for Assessment”, Homeland Security Affairs, vol.6, no.3, 2010, 1-23.

6 US Department of Homeland Security, What is Critical Infrastructure, https:/www.dhs.
gov/what-critical-infrastructure, 11. nenem6ap 2019.
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— Capacity of an organization to recognize threats and hazards and make adjust-
ments that will improve future protection efforts and risk reduction measures.’

— The ability to reduce the magnitude and/or duration of disruptive events. The
effectiveness of a resilient infrastructure or enterprise depends upon its ability
to anticipate, absorb, adapt to, and/or rapidly recover from a potentially dis-
ruptive event.®

— The ability to adapt to changing conditions and prepare for, withstand, and
rapidly recover from disruption.’

Although the term “resilience” has a long history of use in psychology and
anthropology,'® we can safely assert that it was finally brought forth in 1973 in
the seminal paper of ecologist Crawford Holling “Resilience and Stability of Eco-
logical Systems”.!! In accordance with Holling’s view, modern considerations of
that concept recognize resilience as the key feature of complex adaptive systems,'?
among which are certainly critical infrastructures, being complex socio-economic-
technical systems.

For certain authors, resilience is a risk management strategy rather than the
desired state.!’> Those authors contrast this strategy to anticipation,'# security, or
protection.'

Anticipation is a threat-based risk management approach or strategy, so it
can be characterized as risk management in the narrow sense. In this approach or
strategy threats are identified, they are assigned certain probabilities of occurrence
and consequences they would produce if realized, a risk registry is established, risks
are prioritized, and for each identified risk mitigation measures are suggested.
Anticipation strategy can be adequate for treating those risks that have reliable
historical and statistical data, so they can be quantified with a certain degree of
reliability. Therefore, this strategy is adequate for the critical infrastructure protec-

7 Ibid.

8 National Infrastructure Advisory Council, “Critical Infrastructure Resilience: Final Report
and Recommendations”, 2009.

9 The White House, “National Security Strategy”, 2010.

10 For detailed description of academic application of the term “resilience” through history se.:
David E. Alexander, “Resilience and disaster risk reduction: an etymological journey”, Natural
Hazards and Earth System Sciences, 13/2013, 2707-2716.

I Crawford S. Holling, “Resilience and Stability of Ecological Systems”, Annual Review of
Ecology and Systematics, 4/1973, 1-23.

12 Edwine Barasa, Rahab Mbau, Lucy Gilson, “What is Resilience and How It Can Be Nur-
tured? A Systematic Review of Empirical Literature on Organizational Resilience”, International
Journal of Health Policy Management, vol. 7, no. 6, 2018, 491-503.

13 P.H. Longstaff et al., 2010,.

14 Aaron Wildavsky, Searching for Safety, Transaction publishers, New Brunswick/Oxford
1991.

15 Christian Fjader, “The nation-state, national security and resilience in the age of globaliza-
tion”, Resilience, vol. 2 no.2, 2014, 114-129.
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tion or security approach, since this approach was initially aimed at clearly defined
threats of terrorist attacks.

On the other hand, resilience is the recommended strategy in managing those
risks that are characterized by a high level of uncertainty (or very low probability),
but high impact. According to mentioned authors, threats generated by complex
phenomena are characterized by a low level of predictability, but potentially extreme-
ly big consequences. Namely, if we cannot predict oncoming danger, prevention and
protection become extremely hard and with a low ratio of price and efficiency.
Likewise, Baum argued that the concepts of risk and resilience are related, but that
resilience should be favored for managing unknown, unquantifiable, systemic
risks.!® According to Wildavsky, resilience and anticipation are two strategies that
when used in a balanced manner, can result in the optimal level of security."”

Resilience is an asset-based, not a threat-based risk management strategy.
For Fjader, the concepts of resilience and security are opposed to each other:
“security is essentially preventive and proactive in nature, [...] whereas resilience
is a combination of proactive and reactive measures aiming at reducing the impact
but not at preventing threats as such. Just the opposite, the notion of resilience
suggests that preventive measures were not fully effective, so that consequentially
focus is shifting to minimizing of disruption of critical functions, when an event
took place despite everything”.!® Similar to Fjader, Kaufmann stated that the
concept and paradigm of security primarily relates to making proactive decisions,
in accordance with which futures in which the contingency in question does not
or should not materialise are planned.. Contrarily to this paradigm, policies made
upon resilience postulates are based on a premise that disturbances will necessarily
occur.”” In other words, the risk is accepted as a social reality that cannot be con-
trolled or changed, but that can be overcome through processes of strengthening,
or some kind of preparedness for them.?’

3. CRITICAL INFRASTRUCTURE

The term “critical infrastructure” was coined in the 1990s. Namely, in the US
President’s Commission report from 1997, infrastructure was, without the prefix
“critical” defined as “a network of independent, mostly privately-owned, manmade
systems and processes that function collaboratively and synergistically to produce

16 Seth D. Baum, “Risk and Resilience for Unknown, Unquantifiable, Systemic and Unlikely/
Catastrophic Threats”, Environment Systems and Decisions, 35/2015, 230.

17 A. Wildawsky, 1991, 89 and further on.

18 C. Fjader, 2014, 122-123.

19 Mareile Kaufmann, “Emergent self-organisation in emergencies: resilience rationales in
interconnected societies”, Resilience, vol.1, no.1, 2013, 55.

20 Olga Pavicevi¢, “Koncept otpornosti u sociologiji”, Sociologija, vol.58, br.3, 2016, 435.
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and distribute a continuous flow of essential goods and services.”.?! In the same
document eight infrastructures were identified as “vital”, i.e., “critical”. Those in-
frastructures are telecommunication, energy systems for production and exploitation
of electric power, natural gas and oil, banking and finances, traffic and transport,
water supply systems, government offices and emergency situations relief services.??
The report concluded that the state is so dependent on these infrastructures that the
US Government must consider them within the concept of national security, thus
these infrastructures were classified as critical.”> Nowadays, the US Government,
on the website of the Department of Homeland Security, defines critical infrastruc-
ture as “assets, systems and networks, physical and virtual, that are of vital signif-
icance for the United States because their destruction or disablement would com-
promise security, economy, public health or security, or a combination thereof™.?*

In June of 2004 the European Council required from the European Commission
to prepare a comprehensive strategy for protecting critical infrastructure. In a Com-
munique that Commission sent to the Council, critical infrastructure was defined
as “physical and IT information plants, networks, services and other protected assets
that, in case of disablement or destruction, could have a serious negative impact on
health, security or economic welfare of citizenry or efficient functioning of govern-
ments of the European Union”.?*> A similar definition can be found in a proposal by
the European Commission on the identification of the European Critical Infrastruc-
ture (ECI) from December of 2006.2° The final directive from December of 2008
states that “European critical infrastructure implies a plant, system or a part thereof
situated in the territory of Member Countries that is of essential importance for
maintaining vital social functions, health, security, safety, economic and social
welfare of people, whose incapacitating or destruction would have a significant
impact on Member Country as a result of lack of maintenance of these functions”.?’

2l The President’s Commission on Critical Infrastructure Protection (PCCIP), Critical Foun-
dations: Protecting America’s Infrastructures, Washington 1997, 3.

22 Ibid.

23 Elgin M. Brunner, Manuel Sutter, International CIIP Handbook 2008/2009 — An Inven-
tory of 25 National and 7 International Critical Information Infrastructure Protection Policies,
Center for Security Studies, ETH Zurich 2009, 37.

24 US Department of Homeland Security, What is Critical Infrastructure, https://www.dhs.
gov/what-critical-infrastructure , December 11, 2019.

25 European Commission, Communication from the Commission to the Council and the
European Parliament — Critical Infrastructure Protection in the fight against terrorism
(COM/2004/0702 Final), Official Journal of the European Union 2004.

26 European Commission. Proposal for a DIRECTIVE OF THE Council on the identification
and designation of European Critical Infrastructure and the assessment of the need to improve
their protection, (CNS 2006/0276*), Official Journal of the European Union 2006.

27 European Council, Council Directive 2008/114/EC of 8 December 2008 on the identifica-
tion and designation of European critical infrastructures and the assessment of the need to improve
their protection, Official Journal of the European Union 2008, 345/75-345/82.
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The Republic of Serbia defines the notion of critical infrastructure similarly.
According to The Law on Critical Infrastructure, critical infrastructure represents
“systems, networks and objects or parts thereof, whose disrupted functioning or
ceasing of delivery of goods or services can have serious consequences to nation-
al security, health or lives of citizens, property, environment, the safety of citizens,
economic stability, i.e. endanger the functioning of the Republic of Serbia”.?® The
Law identifies the following sectors as critical: energy, transport, water and food
supply, health, finances, telecommunication and information technologies, envi-
ronment protection, functioning of state organs.?’

The syntagm of critical infrastructure protection (CIP) was first used by US
president William Clinton in 1996, after the terrorist attack on the federal building
in Oklahoma City in 1995.3 Activities and protection measures of critical infra-
structure were in the beginning focused on the prevention of terrorist attacks, but
later other, primarily anthropogenic threats, were added.

As per Serbian Law on Critical Infrastructure, critical infrastructure protec-
tion is defined as a “set of activities and measures aimed at ensuring the functioning
of critical infrastructure in case of obstruction or destruction, i.e. protection in case
of threats and prevention against consequences of obstruction or destruction”.’!
This definition, as is obvious, incorporates strategies of anticipation and resilience, in
order to secure business continuity of critical infrastructure after a disruptive event.

4. CRITICAL INFRASTRUCTURE RESILIENCE

In the last twenty years in academic, but also practical discourse there is a
noticeable shift of the focus from the concept of protection towards the resilience
of critical infrastracture. Shortcomings of classic risk management based on quan-
titative assessments have been increasingly considered, as well as consideration
of crisis management as an area separate from risk management. Still, in the begin-
ning, the focus shifting towards the resilience of critical infrastracture was pri-
marily oriented toward technical-technological solutions, i.e. on the physical
strengthening of potential targets. This discourse shift in security approach orig-
inated after key events: the first phase, initiated by the terrorist attack of 9/11
lasted from 2001 to 2005 and focused on terrorism and endangering of physical
infrastructure as an element of asymmetrical warfare between Islamic terrorist

28 3akoH 0 KpUTHYHO] HHBpacTpykTypH Pemybnuke Cpbuje, Ciyxbenu rnacauk PC, 6p.
87/2018, uu. 4.

29 Ibid., un. 5.

30 William J. Clinton, Executive Order 13010 — Critical Infrastructure Protection, July 15, 1996.

31 3akoH 0 KpuTHYHO] HHPpacTpykTypu Penybiuke Cpouje, Cnysxbenu rinacauk PC, 6p.
87/2018, uu. 2.
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groups and the “West”. In phase two, after hurricane Katrina, from 2006 to 2011,
all-hazard approach was recommended, considering the fact that endangerment
of critical infrastructure does not necessarily stem from anthropogenic threats
only, but also natural hazards. The series of cyber attacks on critical infrastructure
systems*? stipulated that, apart from physical objects, digital networks should also
be included among systems of outstanding value for the welfare of nations and
economies. Those digital networks may be jeopardized not only by physical threats
and natural hazards, but by “cyber threats” as well. Consequently, national centres
for the prevention of security risks in information-communication systems, Com-
puter Emergency Response Teams (CERTS), and other institutions for cyber se-
curity assumed an important role in critical infrastructure protection. After the
Fukushima disaster in 2011, deliberations focused more on phenomena of inter-
dependence, cascade effects, and concurrent crises. Interdependence of critical
infrastructures is explained by the impact of damage or disruption of one critical
infrastructure (sector) on other infrastructures.** Also, the continuity of the func-
tioning of critical infrastructures becomes at least as important concept as the
protection itself.

These theoretical deliberations have made an impact on decision-makers and
legislators. Hereinforward we will analyze solutions in the application of these
theoretical concepts in official documents of the United States of America, the
United Kingdom and Australia.

4.1. The United States of America

As already explained, the syntagms “critical infrastructure” and “critical
infrastructure protection” were first mentioned in the US presidents’ directives.
The Homeland Security Act of 2002 stipulated the formation of the Department
of Homeland Security (DHS).3* Within competence of the Department will, further
on, be all activities related to critical infrastructure protection at a national level.> The
Law on Agency for Cyber and Infrastructure Security established the agency of the
same name (Cyber and Infrastructure Security Agency — CISA) within the DHS,
to serve as the coordination body for all identified critical infrastructure sectors.

Still, in the United States, there is no separate strategic or regulatory docu-
ment that specifically addresses the resilience of critical infrastructure, although
the “approach directed to all threats” has been applied for fifteen years already.

32 This is primarily related to attacks on Estonia‘s e-administration in 2007, and so-called
“Stuxnet” attack on Iranian nuclear program.

3 Zoran Kekovi¢, Vladimir Ninkovi¢, Zastita kriticne infrastrukture — sistemski pristup,
Beograd, Centar za analizu rizika i upravljanje krizama 2021, 34-35.

34 Homeland Security Act of 2002. Washington D.C.: U.S. Congress. Name of the institution
in Serbian translations is MuaucTapcTBO OTaOMHCKE O€30€1HOCTH.

35 7. Kekovié, V. Ninkovié, 2020b, 56.
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Namely, the Critical Infrastructure Task force of Homeland Security Advi-
sory Council initiated in 2006 a debate on the excessive focusing of state policies
on critical infrastructure protection from terrorist attacks, while neglecting other
threats. The Taskforce emphasized that the US Government policies favored in-
vestments into security measures such as video surveillance, security personnel,
etc., but did not encourage efforts to enable protected assets to maintain functions
at a certain level, or to recover the full function after an attack.3¢ Such efforts, ac-
cording to the Taskforce, could include increased redundancy (e.g. multiple backup
power sources) or the designing of more robust systems.3” The first recommendation
of the Taskforce was to promote the concept of critical infrastructure resilience
as a primary strategic goal to be considered in planning national policies.3®

Soon afterwards, the term “resilience” entered official US documents. The
National Strategy for Homeland Security from 2007 linked the ““structural resilience”
of critical infrastructure with “operational resilience” of emergency services,
government institutions and private companies in a crisis. This strategy highlighted
that none of the threats these systems might face is entirely predictable, so it gives
precedence to the resilience concept over the older concept of prevention.’® Ac-
cording to the Strategy, resilience can, inter alia, be achieved through the disper-
sion of key functions onto multiple service providers, a flexible supply chain and
linked systems.*0

In the National Infrastructure Advisory Council’s (NIAC) 2009 report, crit-
ical infrastructure resilience is defined as an “ability for reduction of the magni-
tude, impact or duration of a disruption”.*' According to that report, resilient
critical infrastructure posesses the following characteristics:

— Robustness — ability to maintain critical functions and to absorb impacts
resulting from a crisis or disruption.

— Resourcefulness — ability to prepare, respond and manage crisis or disruption
through establishing and maintaining adaptive capacities for redirection of
resources and assets.

— Quick recovery — ability for fast and efficient returning to normal operational
mode.*?

36 Homeland Security Advisory Council, Report of the Critical Infrastructure Task Force,
January 2006.

37 John Moteff, Critical Infrastructure Resilience: The Evolution of Policy and Programs
and Issues for Congress, CRS Report for Congress, August 23, 2012.

3 Homeland Security Advisory Council, 2006, iii.

¥ Department of Homeland Security, The National Strategy For Homeland Security, Octo-
ber 2007.

40 Ibid., p. 28.

41 National Infrastructure Advisory Council (NTAC), Critical Infrastructure Resilience,
Washington DC 2009, 2.

2 Ibid., p. 24.
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Presidential Directive 21 — “Security and resilience of critical infrastructure”
from 2013, highlights the need for the existence of safe, operative and resilient
critical infrastructure, in order to maintain continuity of essential state functions.*
Unlike documents enacted directly after the attack on Twin Towers that were
overwhelmingly motivated by terrorist attack threats, in this directive noticeable
is an all-hazard approach, as well as the phenomena of interdependency and “cas-
cade effect”. This directive emphasizes the criticality of energy and communica-
tion systems, due to their impact on all other critical infrastructure sectors.*4

4.2. The United Kingdom

Gradual abandoning of exclusive orientation on terrorism threat and focus
shifting towards all-hazard approach and resilience occurred also in other countries
that were included in the “War on Terror”. Sir Michael Pitt’s review of the United
Kingdom (UK) government response to catastrophic floods that hit the UK in 2007
exposed for the first time shortcomings of critical infrastructure protection poli-
cies vis-a-vis natural hazards. Pitt concluded that “the government shoud establish
a systematic, coordinated, cross-sector campaign to reduce the disruptions caused
by natural events to critical infrastructure and essential services”*

“The Strategic framework with the statement on policy’¢ that adduces Pitt’s
report published in 2010 provides more specific guidelines for operationalization

43 Presidential Directive has legal power of Executive Order, and is different just in its form.
Compare: Randolf D. Moss, “Legal Effectiveness of a Presidential Directive, as Compared to an
Executive Order — Memorandum Opinion for the Counsel to the President” Opinions of the Office
of Legal Counsel in Volume 24, 2000, 29-30. On function and legal power of executive orders by
US president see: Harold Relyea, Presidential Directives: Background and Overview, CRS Report for
Congress — Order Code 98-611 GOV, 2008. and Danilo Stevandi¢, “Izvrsne uredbe Predsednika
Sjedinjenih Americkih Drzava”, Pravni zapisi, vol.3, br, 1, 2012, 198-216.

44 The Department of Homeland Security has competence over eight critical infrastructure
sectors (chemical industry; objects with a commercial purpose; communications; manufacturing
of critical goods; dams; emergency services; information technologies; nuclear reactors, materials
and waste). The Department of Homeland Security has co-competence also over objects that are
US Government property (together with General Services Administration) and transport systems
(with the Department of Transport). The sector of arms industry is under competence of the
Department of Defence, the energy sector — Department of Energy, finances — Department of
Treasury, health and public health — Department of Health and Human Services, water and sewage
management — Environment Protection Agency, while the sector of agriculture and food production
is under co-competence of the Department of Agriculture and the Department of Health and Human
Services. Presidential Policy Directive/PPD-21, February 12, 2013, https://obamawhitehouse.
archives.gov/the-press-office/2013/02/12/presidential-policy-directive-critical-infrastructure-security-
and-resil. January 25, 2020.

4 Michael Pitt, Learning Lessons from the 2007 Floods. An Independent Review by Sir Michael
Pitt, Interim Report (The Pitt Review), UK. Government, London 2007, 99.

46 Strategic Framework and Policy Statement on Improving the Resilience of Critical Infra-
structure to Disruption from Natural Hazards, Cabinet Office, March 2010.
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of the resilience concept, with a focus on natural disasters, primarily floods. Accord-
ing to the Strategic framework, the main goal is “to identify and assess risks from
natural hazards, and thereafter to develop a range of options to avoid, transfer,
accept, reduce or share those risks. Options could vary from the provision of
physical protection through the relocation of assets, or the provision of alternative
supplies, or improved arrangements for emergency response”.*’” Further on, the
Strategic Framework emphasizes that it is “important to get the balance right
between investment in the critical infrastructure itself and investment in emergen-
cy response and recovery capabilities and plans. A programme to improve resilience
within the UK*s critical infrastructure will need to encompass prevention, protec-
tion, response and recovery important to achieve right balance between investing
into critical infrastructure and investing into response to emergency events, capacities
and recovery plans. In an increasingly networked society, it will also need to take
account of dependencies and interdependencies within and between sectors”.*

At the same time, the Strategy on the national security of the UK from 2010
accepted resilience as a risk management strategy suitable for tackling unpredict-
able risks.*’ The Strategy emphasized the importance of the resilience of networks
of major British companies to cyber attacks and severe disruptions of telecom-
munication systems.>® Finally, one of the listed “tasks of the national security” is
to “provide resilience for the UK by being prepared for all kinds of emergencies,
able to recover from shocks and to maintain essential services”.’!

Strategic Defence and Security Review from the same year listed conditions
that should be met to achieve the abovementioned task, among them security and
resilience of the infrastructure most critical to keeping the country running (in-
cluding nuclear facilities) against attack, damage or destruction; crisis management
capabilities able to anticipate and respond to a variety of major domestic emer-
gencies and maintain the business of government; resilient supply and distribution
systems for essential services; effective, well organized local response to emer-
gencies in the UK, building on the capabilities of local responders, businesses and
communities.’?> The review also envisaged establishment of a new Infrastructure
Security and Resilience Advisory Council, which would significantly enhance
cooperation between public and private sectors and improve their resilience to all
kinds of hazards and threats, particularly with regard to cyber-attacks.>?

47 Ibid., 5.

8 Ibid., 7.

4 National Security Strategy — A Strong Britain in an Age of Uncertainty, HM Government,
2010, 25.

30 Ibid., 29.

St Ibid., 33.

32 Strategic Defence and Security Review — Securing Britain in an Age of Uncertainty, HM
Government, 2010, 14.

53 [bid., 49.
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The following defence and security strategic documents with no exception
include critical infrastructure resilience among pillars of national security. Section
G, “Crisis Response and Resilience” of the National Security and Defence Review
from 2015, begins with the following sentence: “The UK’s resilience depends on
all of us — the emergency services, local and central government, businesses,
communities and individual members of the public”.>* In the same chapter, it is
argued that the large parts of critical infrastructures are in the private sector, which
therefore requires joint efforts of the Government and infrastructure owners and
operators to mitigate risks from malicious attacks and natural hazards, as well as
from cyber threats.> Finally, it was highlighted that essential services must be
able to carry on running in the event of a widespread power cut, and that new
measures should be introduced to ensure enhanced resilience towards that risk.>
The frequency of the term “resilience” also increased, so in comparison to 11
mentions in the 2010 National Security Strategy, in the 2015 National Security
Strategy and Strategic Defence and Security Review the term was used 53 times.

Annual reviews that monitor the application of the national security and
defence strategy concretize these requests. Therefore, in the 2019 review (Third
Annual Review), section 2.100 emphasizes the efforts made by the Government
to form an adequate and change existing regulatory framework to achieve the
resilience of National critical infrastructure to future threats, and keep the evolv-
ing risk landscape under continual review to identify impacts to the security and
resilience of critical infrastructure.’” It was confirmed that multisector regulatory
solutions were introduced, with examples including the network and information
systems regulations and the amendment to the Enterprise Act from 2002. Also,
the Third Annual Review mentions that a White Paper published in 2018 provided
substantive proposals how national security implications of foreign investment may
be scrutinized.®

In the Third Annual Report on the Cyber Security of the UK’s National
Infrastructure for the period 2017-2019, critical infrastructure protection against
cyber threats is considered to be a ‘wicked’ problem, and thus the recommended
approach is resilience, not security.”” Resilience, according to the Report, requires
strengthening of regulatory framework, improvement of ‘culture’ of owners and

3% National Security Strategy and Strategic Defence and Security Review, HM Government,
2015, 43.

3 Ibid., 44

36 Ibid., 44.

57 National Security Strategy and Strategic Defence and Security Review 2015. Third Annual
Report, 24.

8 Ibid.

39 Cyber Security of the UK's Critical National Infrastructure. Third Report of Session
2017-2019, Joint Committee on the National Security Strategy. House of Lords, House of Commons,
2018, 8.
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operators of CI, which means improving day-to-day cyber ‘hygiene’ (policy of
minimum access, passwords, etc.) and risk assessment in the supply chain.®®
Finally, the recently published Resilience Study Scoping Report by the UK
National Infrastructure Commission is a good indicator of a tendency towards the
all-hazard approach. At the very beginning of the document, it is stated that “the
UK’s current and future infrastructure must be resilient to the growing challenges
of climate change, population growth and an increasing reliance on, and integra-
tion of, digital technologies. This is on top of day-to-day challenges around changes
in the economy, from natural hazards and from security threats. (...) It is difficult
to find examples of holistic and cross sector approaches to resilience, and there is
not yet an overall understanding of the resilience and vulnerabilities of the UK’s
economic infrastructure”.f!
Especially important is Commision view that in next period its efforts should
be directed to following issues:
1. What are the systemic issues that make infrastructure vulnerable to current
shocks and future changes and how could they be addressed?
2. What does the public expect of infrastructure services and how should their
views be considered in decisions about resilience?
3. What changes to governance and decision making could improve current
levels of resilience and ensure future challenges are addressed?%?

4.3. Australia

Australia, due to its specific geographical position and geopolitical role in
the world, early on discarded the dominant narrative that terrorism is a “threat
above all threats” to critical infrastructure and national security. Theoreticians,
decision-makers and legislators, all realized that on huge Australian wastelands
the climatic phenomena, as well as its dependence on external resources, are
extremely disruptive factors. Towards the end of the first decade of this century,
the resilience strategy started to take over supremacy over the protection/security
approach. As the introduction to Critical Infrastructure Resilience Strategy stated:
“The review on critical infrastructure of 2009 found that, while it is possible to
plan protection measures for some incidents that may affect critical infrastructure,
given the broad range of potential threats and hazards, including natural disasters,
pandemics, negligence, accidents, criminal activity, or computer network attack,
it is not possible to foresee, mitigate or prevent all of these events. In particular,
protective security measures alone cannot mitigate supply chain disruption, nor
ensure the rapid restoration of services. Owners and operators of critical infra-

0 Ibid., 31-32.
o1 Resilience Study Scoping Report, National Infrastructure Commission, September 2019, 4.
92 Ibid.
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structure often have limited capacity to continue operations indefinitely if the
essential goods and services they require are interrupted. Therefore, a resilience
approach is more suitable for activities in response to all hazards”.®3

Official Australian terminology makes a clear difference between concepts
of security/ protection, and critical infrastructure resilience, as well as the insti-
tutional competencies over them.

The Australian Security of Critical Infrastructure Act of 2018 seeks to man-
age the complex and evolving national security risks of sabotage, espionage and
coercion posed by foreign involvement in Australia’s critical infrastructure.®* The
Act applies to some two hundred organizational systems across sectors of electric
energy, gas infrastructure, water management and seaports. Critical infrastructure
security falls under the competence of the Department of Home Affairs of Aus-
tralia, which also keeps the registry of critical infrastructure and can require
detailed information from critical infrastructure owners and operators.®> The Act
empowers the Department to impose certain risk mitigation measures on owners
and operators of critical infrastructure, if they were not previously implemented,
or were implemented in an inadequate manner.®¢

The systematic network for improving the resilience of critical infrastructure
was formed already in 2003 in a form of the Trusted Information Sharing Network
— TISN. This platform is used for information exchange between government
institutions and the private sector through coordination of responses to security
challenges and potential disruptions of continual operation, in order to improve
critical infrastructure resilience.®” The sectors incorporated in the Network are:
banking and finance, communications, energy, health, agriculture, food production
and distribution, transport and water management. Also, within the network,
specialist forums and the expert group for resilience are established. The Network
activities include the development of a common activity framework, guidelines
and plans, and organizing exercises and workshops directed towards specific
threats to these sectors.

The first Critical Infrastructure Resilience Strategy was enacted in 2010.%8
The strategy envisaged a wide spectrum of activities aimed at improving CI re-
silience: from capacity building, promoting resilience concept and widening the
corpus of practical knowledge, all the way to establishing Critical Infrastructure

93 Critical Infrastructure Resilience Strategy — Policy Statement, 2015, 2.

% The Security of Critical Infrastructure Act, 2018, https:/www.homeaffairs.gov.au/about-us/
our-portfolios/national-security/security-coordination/security-of-critical-infrastructure-act-2018,
14. april 2021.

 Ibid., 3.

%6 Ibid.

7 Trusted Information Sharing Network, https://www.tisn.gov.au/Pages/default.aspx., 16. april
2021.

%8 Critical Infrastructure Resilience Strategy, 2010.
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Program for Modeling and Analysis that models and simulates the behavior of
critical infrastructure system and ‘cascade effects’ of disruption in one sector to
other sectors.®’

The new strategy, published in 2015, was divided into the policy statement
and practical part. On a national level, the term “critical infrastructure protection”
was used to describe activities or measures for mitigating risk from the specific
terrorist threat, whilst the term “critical infrastructure resilience” includes gov-
ernment all-hazard approach, including the terrorism threat.”” The goal of the
Strategy was defined as the continual functioning of critical infrastructure in the
face of all hazards.”!

The Strategy envisages two approaches for accomplishing the mentioned goal.
The first one is a management of predictable risks using the approach based on risk
assessment and management. The other one is the management of unpredictable
risks, i.e. uncertainties, which can be accomplished through an organisational resil-
ience approach.”> “Organisations must build an inherent capacity to respond to
unforeseen or unexpected risks and events. In the face of adversity, organisations
with a strong resilience culture and capability will maintain operational continuity
for longer, and return to normal business more quickly. (...JAn organisation with a
strong resilience culture is more likely to share information with others, learn from
crises, have flexible approaches to problem-solving and have collaborative relation-
ships with government and the industry sectors. An organisational resilience ap-
proach does not preclude the use of traditional risk management practices. Highly
resilient organisations are able to adapt and utilise risk-based methods and tools
more flexibly and across a range of circumstances. In addition to planning for rea-
sonably foreseeable risks, resilient organisations prepare for uncertainty and ensure
their arrangements are adaptable and scalable to disruptions of all kinds”.”?

Also, the two most populous states of the Australian Commonwealth, New
South Wales and Victoria, developed their own strategies and harmonized them
with the national one.”* The state of Victoria also developed guidelines for the
Minister of police and emergency services for the operationalization of the strategy,’”
as well as annual reports on critical infrastructures resilience. The annual reports
identify key risks that eight identified critical infrastructure sectors are facing,
and initiatives undertaken to improve their resilience.’®

9 Ibid.

0 Critical Infrastructure Resilience Strategy — Policy Statement, 2015,2.

" Ibid., 3.

7 Ibid., 7-8.

7 Ibid., 8.

74 NSW Critical Infrastructure Resilience Strategy — Partner, Prepare, Provide, State of New
South Wales, 2018. Critical Infrastructure Resilience Strategy, State of Victoria, 2015.

75 Ministerial Guidelines for Critical Infrastructure Resilience, State of Victoria, 2016.

76 Victoria’s Critical Infrastructure All Sectors Resilience Report 2020, State of Victoria, 2021.
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5. CONCLUSION

In the last two decades, the focus of critical infrastructures protection shift-
ed from the threat of international terrorism to natural disasters, cyber threats,
risks originating due to interdependence of critical infrastructures, systemic risks
such as climate changes and migrations, and finally to the acceptance that not all
risks can be predicted. This change of paradigm occurred due to efforts of aca-
demic community and practitioners of risk management that denoted that the
highest risks to critical infrastructure, and therefore to the well-being of societies,
do not come from statistically predictable events. Also, developed countries are
increasingly aware that their well-being depends on undeveloped countries; there-
fore, the control of systemic risks, inherent to the modern supply chains’ structure,
will necessarily be set up as an unavoidable topic of critical infrastructure resilience.

Briefly, the meaning of critical infrastructure resilience amounts to the following:

— Critical infrastructure, especially its business and operational continuity, is
of key importance for the social and economic prosperity of the state.

— Resilient critical infrastructure has a key role in accomplishing wider prin-
ciples of communal and disaster resilience.

— Public and private sector have a common responsibility for critical infra-
structure resilience, which requires establishment of a strong partnership
and sufficient trust for an efficient exchange of sensitive information.
National approaches reviewed in this text come from highly developed coun-

tries, those that in the last decades put resilience as a risk management strategy
of choice on the worldwide agenda. Common to all these approaches is that they
see the global phenomena such as climate change, infrastructure networks and
interdependencies, foreign ownership over critical infrastructure systems and
geopolitical dynamics as sources of strategic risks to which resilience strategy may
provide answers. Notwithstanding, it is possible to notice differences between the
national approaches in the level of operationalization of the concept of resilience
in official documents — laws, regulation acts, strategies, reports and studies.

From regulation acts, strategies and reports of relevant US institutions, it is
not possible to get a clear picture of what is concretely understood as critical in-
frastructure resilience. Except for isolated mentioning of resilience as a desired
state of the infrastructure, or preferred strategy for managing “all-hazards”, there
is no strategical, regulatory or methodical USA document that would operation-
alize the meaning of that notion, suggest initiatives, activities and measures in
order to improve resilience, neither legal sanction against owners and operators
that fail to execute those initiatives, activities and measures.

The UK publicly available documents emphasize the need for closer linking
of the public and private sector in strengthening alertness, planning and response
to unwanted events, and consider the phenomena of multirisks, organizational and
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security culture, while a special place was given to deliberating responses to new
risks in digital domains and those induced by climate changes.

Finally, for almost two decades Australia has had an institutionalized ap-
proach to critical infrastructure resilience, with separate strategic and methodical
documents, both on national level and the level of its states. From the Australian
documents reviewed in this paper, particularly from guidelines for application of
the National Resilience Strategy, we can understand the specific measures, initi-
atives and activities taken vis-a-vis management of complex risks such as the
foreign ownership over critical infrastructure, COVID-19 pandemics and forest
fires in the state of Victoria.

Critical infrastructure is the term that has recently entered the legislation of
the Republic of Serbia. Regardless, in the Serbian Law on Critical Infrastructure,
as in the regulatory acts of the EU and its member states, the concept of resilience
has still not taken enough hold. Therefore, we are of opinion that it may be bene-
ficial to observe the good practice of the countries analyzed in this paper. That, of
course, does not mean we should neglect protecting our most important systems from
anthropogenic security threats like terrorism, espionage, sabotage, or crime. Still,
the protection approach alone is inadequate for those risks that most often severely
disrupt the delivery of critical products and services of those systems. Namely, in
2014 the energy system of Serbia was severely affected by the so-called “May
Floods”. At the time of writing this paper, health and education sectors, among
many others, have been severely hit by COVID-19 pandemic. Also, it is well docu-
mented that geopolitical events, such as an increased enmity between Russia and
Ukraine, can bring about the disruption of energy supply chains. Finally, digital-
ization and impact of information-communication technologies on all sectors have
incurred emerging risks that can be managed in a systemic manner only.

Certainly, further research is needed that would help governments and or-
ganizations to understand how exactly they could become resilient. Without it,
resilience may remain just one of numerous vague and trendy academic concepts.
We hope that the overview of national approaches and good practices in the countries
included in this paper can, at least, help the discussion on institutional solutions and
operationalization of critical infrastructure resilience in the Republic of Serbia.
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THE ROLE OF THE FAIR TRIAL PRINCIPLE
RESPECTING TO THE HUNGARIAN
CONSTITUTIONAL COMPLAINTS

Abstract: Having entered into force of the Hungarian Fundamental Law, a
new type of constitutional complaint was created, which allows the Hungarian
Constitutional Court to examine constitutional aspects in a specific court
proceeding. In practice, however, applicants and their legal representatives try
to use this legal institution to review the results of lawsuits that are unfavourable
for them from their point of view. The most common ground for this review is
Article XXVIII (1) of the Hungarian Fundamental Law that stipulates the principle
of fair trial.

This study provides an overview about the main features of the new type of
constitutional complaint and the partial rights of the right to a fair trial. The
author concludes that, if applicants deal with this remedy rightly, it can indeed
be an effective and important tool to ensure the constitutionality of court
proceedings.

Keywords: right to a fair trial, constitutional complaint, Hungarian Fundamental
Law, obligation of a judge to state reasons, right to a decision within a reasonable
time.

1. INTRODUCTION

The Constitutional Court of Hungary (hereinafter: the Court) has been able
to exercise a much stronger influence on the constitutional practice followed by
ordinary courts since the legal institution of the constitutional complaint was
applied due to the entry into force of the Hungarian Fundamental Law. This article
seeks to present some elements of this influence in respect of certain sub-rights of
the fair trial.
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The Court is the supreme body for the protection of the Fundamental Law
in Hungary. Its task is interpreting the Hungarian Fundamental Law and ensures
that laws and court decisions are in conformity with it. Exercising its functions,
it is entitled to conduct a number of proceedings that could influence legislation
and judicial practice, too. Among the proceedings of the Court the procedures of
norm control could impact on legislation, because they ensure constitutional crit-
icism of legislative provisions. Another field of the Court’s competence is the
adjudication of constitutional complaints and ordinary courts petitions, in which
courts and citizens have the opportunity to initiate a review of unconstitutional
legal provisions applied in judicial proceedings. In order to understand the role of
constitutional court proceedings, it is important to say a few words on the opera-
tion, history and competences of the Court.

The amendment to Act XX of 1949, which we consider to be the first con-
stitution of the Hungarian democracy, and the Act XXXII of 1989 on the Consti-
tutional Court were passed by the last socialist parliament in 1989. The Court
started its work on the 1st of January 1990. The first act on Constitutional Court
conferred broad competences on the Court to create a political balance between
the different branches of power. Most of the petitions aimed at posterior constitu-
tional review, and were submitted by individuals, thus, at that time, the main
competence of the Court was to conduct norm-control-type proceedings.

The new constitution, the Fundamental Law entered into force on the 1st of
January 2012, and in 2011 the new Act CLI of 2011 on the Constitutional Court
was also adopted by the Parliament. The new rules of these laws reinforced the
individual level of constitutional protection instead of the former abstract norm
control. It also extended the constitutional review not only to legislation, but to
judicial decisions.

According to the new rules of the Fundamental Law, there are five main
fields of the Court’s competences:

The first competence of the Court is the so-called prior or ex ante norm
control, which means the prior review of compliance with the Fundamental Law
before the entry into force of an act. The President of the Republic may refer the
adopted act before its entering into force to the Court for examination of its con-
formity with the Fundamental Law. This is also called presidential veto.!

The second one is the posterior norm control, that is, the ex post review of
conformity with the Fundamental Law, which allows the Court to guard the dem-
ocratic principles. Upon the initiative of the Government, a quarter of the Members
of Parliament, the President of the supreme court that is called Curia of Hungary,
the Prosecutor General or the Commissioner for Fundamental Rights the Consti-

! Fundamental Law-FL, Hungarian Official Gazette, No. 43/11, art. 6, it. 2, art. 6, it. 4 .
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tutional Court should review the compatibility of legislation with the Fundamental
Law.?

The third type of norm control is the procedure on examination of consist-
ency between international treaty and national law. A quarter of the members of
Parliament, the Government, the President of the Curia of Hungary, the Prosecutor
General and the Commissioner for Fundamental Rights may initiate proceedings.?

Another large group of constitutional court proceedings are those that can
be initiated by a judge in a particular case and by citizens or legal persons. A judge
may initiate proceedings before the Court if, in the course of adjudicating on an
individual case pending before him, a law is found to be in conflict with an inter-
national treaty. The other judicial right is the so-called judicial initiative to review
legislation applied in concrete lawsuits. In this case if a judge is required to apply
unconstitutional or apparently unconstitutional legal rules in adjudicating a case
before him, he may suspend the legal proceedings. After the suspension, the judge
may request the Court to determine whether the application of the complained
legal rules is contrary to the Fundamental Law.

However, the overwhelming majority of the case-load of the Court comes
from the petitions for constitutional complaints proceedings. In 2012 the new type
of constitutional complaint was very popular but nobody knew how to use it. The
Court received many petitions, because the petitioners requested to review the
final decisions of the ordinary courts and they thought that Court became the
fourth level of the ordinary judicial system. In 2013 due to the decisions of the
Court it became clear that the main competence of the Court was the examination
of constitutionality. Since the entry into force of the Fundamental Law, 7090
constitutional complaints have been received by the Court.# It also shows how
popular is the constitutional complaint.’

The impact on judicial practice and legislation depends on the legal conse-
quences of the Court’s decisions. So what are the legal consequences of the con-
stitutional complaint procedure?

The Constitutional Court may

—reject the constitutional complaint because of its inadmissibility if it is not
suitable for a substantive examination, because of some formal reasons (e.g: it has
no constitutional justification, it was submitted late, etc.) or for substantive reasons
(it does not raise unconstitutionality in respect of the judicial decision’s merit or
a matter of fundamental constitutional importance);®

2 FL, Hungarian Official Gazette, No. 43/11, art. 24, it.1, point ¢).

3 FL, Hungarian Official Gazette, No. 43/11, art. 24, it. 2, point f), Act CLI of 2011 on Con-
stitutional Court — ACC, Hungarian Official Gazette, No.136/2011, art. 32 it. 2.

4 Statistics of the Constitutional Court, https:/hunconcourt.hu/statistics/,5 March 2021.

5 Agnes Czine, Das Recht auf ein faires Verfahren, LexisNexis, Wien 2021, 88-91.

6 Resolution on Rules of Procedure of the Constitutional Court, No. 1001/2013. (I1.27.) AB
Tii. — RP, Hungarian Official Gazette, No. 33/13, para. 30.
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— reject the complaint if, after a substantive examination, it finds that the
statutory provision or judicial decision infringed therein is in conformity with the
indicated fundamental right’;

— annul the challenged legal provision or court decision in case of unconsti-
tutionality;®

— find that there is an unconstitutionality caused by the legislator’s omission
with regard to the contested legal provision and may set a deadline for rectifying
the deficiency;’

— determine with regard to a legal provision in the form of a constitutional
requirement, the range within which the ordinary courts must interpret the pro-
vision in question.!”

The key element of the complainants’ reasoning is that the final judicial
decision is not comply with the Fundamental Law, because it violates the right to
a fair trial stipulated in Article XX VIII. The applicants consider that this funda-
mental right covers everything related to court proceedings. They are wrong because
this right is not considered a jolly joker. Why? I will cover this in the next section.

2. RIGHT TO A FAIR TRIAL AS A JOLLY JOKER

Petitioners and their legal representatives very often request the Constitu-
tional Court to re-examine the final judicial decision, so they consider the Court
as a further instance of the judicial system. Although this is a constitutional pro-
cedure, they allege violations of discipline-specific legal rules, as they did in the
proceedings before the Curia of Hungary or other superior court of review and
not constitutional issues. In order to meet the requirements of complaints regulat-
ed in the Act CLI of 2011, they have to base their petition on a right that is en-
shrined in the Fundamental Law. The broadest procedural right, the right to a fair
trial is an obvious choice, however, it is a very complex right made up of several
elements. The Court therefore requires the petitioner to indicate the sub-right that
has been violated by the trial court. First of all, let’s sketch out these sub-rights!

The constitutional requirement of the fair trial was formulated by Article 57
(1) of the Constitution, which was in force until 31 December 2011. It says that
»everyone is equal before the law and has the right to have the accusations brought
against him, as well as his rights and duties in legal proceedings, judged in a just,
public trial by an independent and impartial court established by law.,, As regards
the substantive contents of the constitutional provision of the fair trial, the Article

7ACC.

8 ACC, art. 41.

9 ACC, art. 46, it. 1.
10 ACC, art. 46, it. 3.
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XXVIII (1) of the Fundamental Law of Hungary that came into force on January
1, 2012, is identical to Article 57 (1) of the former Constitution. It stipulates that
“le]veryone shall have the right to have any charge against him or her, or his or her
rights and obligations in any litigation, adjudicated within a reasonable time in a
fair and public trial by an independent and impartial court established by an act.”

According to the scientific approach referred to the former Constitution, the
source of the fair trial is the right to human dignity and it is in close connection
with the right to equal treatment, but contains several other requirements applied
not only in judicial process, but in other type of proceedings, too.!!

The Court enlisted in its decision!? the main sub-rights of the fair trial. Ac-
cording to the international documents — mainly the European Convention on
Human Rights — the Court also elaborated an open-ended list, because the fair trial
concept contains the equality of arms or the commitment of judicial reasoning that
was not regulated textually in the former Convention. This solution is similar to
the ECtHR’s approach, because in contrast with the other guarantees the right to
a fair hearing provides an opportunity for adding other particular rights not listed
in Article 6 of the Convention that are considered essential to a fair hearing.!3

The Parliament has placed the right to a fair trial among judicial procedural
guarantees regulated by Article XX VIII of the Fundamental Law. A fair admin-
istrative procedure as a requirement is, however, appears in Article XXIV (1).
However, this latter basic provision explicitly sets out the requirement of fairness
for official proceedings. As a court procedural guarantee Article XX VIII (1) of
the Fundamental Law is the correct reference. However, the right to a fair trial is
not the only provision of Article XXVIII that the Court examines typically in
connection with criminal proceedings. Other paragraphs of Article XX VIII pro-
vide for other procedural safeguards in the courts.

These procedural guarantees are:

— the presumptions of innocence [Article XX VIII (2)],

— the right to defence [Article XX VIII (3)],

— the principle of the nullum crimen sine lege and nulla poena sine lege
[Article XX VIII (4)],

— the ne bis in idem principle [Article XXVIII (6)],

— the right to legal remedy [Article XX VIII (7)].

The fairness of proceedings in the ordinary sense also includes the enforce-
ment of the judicial procedural guarantees as referred to in Article XXVIII (2) to

'N. Chronowski et al, Magyar alkotmanyjog II1., Alapjogok, Dialog Campus Kiado, Buda-
pest-Pécs 2006, 270.

12 Decision 6/1998. (111. 1.) AB, Hungarian Official Gazette No.18/98, 91. (In the name of the
Constitutional Court’s decisions the abbreviation ’AB’ means the ‘Constitutional Court’ itself.)

13 Harris, O’Boyle & Warbrick, Law of the European Court of Human Rights, Oxford 2014, 409.
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(7) of the Fundamental Law as the fulfilment of the requirements set out in Article
XXVIII (1) as a right to a fair trial.

There is a significant difference between these rights from the aspect of
restriction. While the procedural guarantees set out in paragraphs 2 to 7 are exam-
ined by the Court on the basis of the general rule of necessity and proportionality,
the requirement of paragraph 1 requires a specific assessment.

In the practice of the Court the right to a fair trial is an absolute right over
which no other fundamental right or constitutional purpose can be considered,
since it is itself the result of discretion and thus the right to a fair trial could not
be restricted. However, it is possible to examine within the meaning of fair pro-
ceedings the necessity and proportionality of the restrictions in respect of certain
partial rights of the right to a fair trial. Partial rights can be limited and guarantee
the fairness of the procedure in their entirety. The content of the right to a fair
trial was formulated by the Decision 6/1998. (III. 1.) AB and these principles were
confirmed by the Constitutional Court later in a number of decisions'*.

According to the practice of the Court, in particular, these partial rights are
the following!'>:

a) The right of access to court: This right imposes an obligation on the leg-
islature, namely to provide a judicial remedy for the settlement of disputes. How-
ever, as the Court has pointed out, the right of access to court is not a fundamen-
tal right that cannot be restricted. Consequently, it is not unconstitutional for the
legislature to regulate litigation in procedural law. However, when regulating
obstacles to litigation, the legislator must also take into account the exercise of
the right of access to court as an obligation of the state. This follows from Article
XXVIII of the Fundamental Law and Article 6 (1) of the Convention'®.

b) The court established by law: According to the Court” decision'’, the re-
quirement for an ordinary court established by law includes the right to a legal judge,
i.e. to act in a specific case in accordance with the general rules of jurisdiction
and jurisdiction established in the procedural laws. The order of case allocation
is established by the president of the court in the previous year in order to ensure
objectivity and impersonality, to exclude arbitrariness, which can be changed in
the current year only for service reasons or for important reasons affecting the
operation of the court.!® It follows that the assignment of a judge and a case can

14 Decision 5/1999. (I11. 31.) AB, Hungarian Official Gazette No. 27/99; Decision 14/2002. (111.
20.) AB, Hungarian Official Gazette No. 36/02; Decision 15/2002. (IIL. 29.) AB, Hungarian Official
Gaczette, No. 41/02; Decision 35/2002. (VII. 19.) AB, Hungarian Official Gazette, No. 100/02.

15 Agnes Czine, 4 tisztességes birdsdagi eljards, Audiatur et altera pars, hvgorac, Budapest
2020, 156-192.

16 Decision 36/2014. (XII. 18.) AB, Justification [71], Hungarian Official Gazette, No.179/14.

17 Decision 36/2013. (XII. 5.) AB, Hungarian Official Gazette, No. 202/13.

18 Act CLXI of 2011 on Organisation and Management of Courts — OMC, Hungarian Official
Gazette, No.143/2011, para. 9, it. 1.
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be constitutionally made only on the basis of objective rules determined in
advance.”

¢) The requirement for judicial independence and impartiality: In determin-
ing the content of the principle, the Court distinguished between the external and
internal aspects of judicial independence. The Court has ruled in principle that
the application of law includes both the establishment of the facts and the appli-
cable law, as well as the determination of the legal consequences. This complex
process, regardless of procedural periods, involves the objective exploration, sum-
mary, evaluation and knowledge of legal issues of legally relevant facts. The in-
ternal certitude of a judge, which enables him to make a decision in accordance
with his conscience, protected by the constitutional principle of judicial independ-
ence, is formed as a result of these factors.20

In the practice of the Constitutional Court, the right to a fair trial includes
the requirement of impartiality, which reflects the requirement of an impartial
procedure against the persons participating in the proceedings. The requirement
of impartiality has a subjective side, inherent in the conduct of the judge, and an
objective side, manifested in the regulation. In accordance with the requirement
of impartiality, any situation which gives rise to a legitimate doubt as to the im-
partiality of a judge must be avoided.!

d) The fairness of the hearing: The constitutional law cannot provide a sub-
jective right to the enforcement of material (real) truth, nor does it guarantee that
no court judgment is unlawful. These are the aims and tasks of the rule of law,
which, in order to achieve them, it must establish appropriate institutions, in par-
ticular those which provide procedural guarantees, and guarantee the rights of the
individuals concerned. The fairness of the hearing grants a subjective right to legal
proceedings and does not guarantee that the result will be correct in all cases.

e) The requirement to public hearing and the public announcement of the
judicial decision: An important principle is the requirement of the transparency.
On the one hand, it ensures the transparency and controllability of the operation
of justice. The possibility of social control provided by law, in turn, contributes
to ensuring that the courts and other officials involved in the proceedings act in
a truly independent and impartial manner, subject only to the law. This is in the
interests not only of the parties of the proceedings, but of society as a whole.
However, the principle of publicity does not apply without restraint. E.g. in the
course of criminal proceedings, interests may arise, such as, in particular, the data
which are the subject of the proceedings, the protection of the rights of the persons

19 Decision 36/2013. (XII. 5.) AB, Justification [32], Hungarian Official Gazette, No. 202/13.

20 Decision 20/2005. (V. 26.) AB, Hungarian Official Gazette, No. 69/05.

21 Decision 36/2013. (XII. 5.) AB, Justification [48], Hungarian Official Gazette, No. 202/13,
Decision 3242/2012. (IX. 28.) AB, Justification [13], Constitutional Court’s Official Journal, No.
10/12.
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involved in the proceedings, which necessitate the temporary restriction or even
exclusion of the public. Given that this is a principle of constitutional guarantee,
the cases of restriction or exclusion of the public are determined at the level of act,
but the court must decide on the issue of restriction or exclusion in each case by
a reasoned decision.

d) The requirement for decision made within reasonable time: It has also
been emphasized by law enforcement, the legislature and society that court pro-
ceedings should be completed within a reasonable time. Precisely in order to
ensure that the proceedings are not protracted and that there is no inactive period
in the court proceedings and that the writing of the judgment does not increase the
length of the procedural time limits. The Fundamental Law has established the
requirement of a reasonable time in Article XX VIII (1) as a partial right to a fair trial.

e) The sub-rights not mentioned in wording in the Article XX VIII (1) are the
equality of arms and commitment of judicial reasoning. The rule is de facto not
fixed, but according to the interpretation of the Court, it is part of a fair trial to
ensure the equality of arms in the proceedings.?? According to the practice of the
Court, the right to the reasoned judicial decision also to be regarded as a part of
the right to a fair trial.??

In the vast majority of cases, constitutional complaints misinterpret these
sub-rights and present only the same arguments that have already been made in
their appeal or review motion. And these are mostly non-constitutional reasons. Let
us now take a look at some of the cases in which a sub-right of the fair procedure
has been rightly invoked, i.e. the legal violation has risen to a constitutional level.

3. CASE STUDIES

3.1 Justification of judicial decisions

The Constitutional Court annulled the final judgment only in exceptional
cases due to weaknesses in the judicial reasoning. Unlike ordinary courts, the
Court does not examine the fulfilment of the courts’ obligation of reasoning from
the aspect of review, and refrains from ruling on issues belonging to dogmatic of
different legal fields or solely on the problem of legal interpretation?*. The Court
examines the essence of reasoning and its constitutional framework. Let’ see an
example in this field!

22 Decision 8/2015. (IV. 17.) AB of the Constitutional Court, Justification[63], Hungarian
Official Gazette, No. 53/2015.

23 Decision 7/2013. (II1. 1) AB of the Constitutional Court, Justification [34], Hungarian
Official Gazette, No. 35/13.

24 Order 3003/2012. (VL. 21.) AB, Justification [4], Constitutional Court’s Official Journal,
No. 2/2012.
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The petitioner was subject to an ex-post audit by the state tax authority?, the
so-called wealth accumulation audit, for the 2004 and 2005 tax years. It found
that the petitioner’s income was disproportionate to the expenses incurred during
the period under review and therefore made the tax base probable using an estimation
method. As a result, the appellate tax authority uncovered a tax difference and
imposed a corresponding tax fine and a late payment allowance. The petitioner
challenged the legality of the procedure of the tax authority acting in the case and
initiated a judicial review of the decision of the second instance tax authority. The
court dismissed the petitioner’s action in a final judgment in respect of all claims.

In his constitutional complaint, the petitioner argued that the court had not
adjudicated on the merits of certain parts of his claim, i.e. that the reasons given
by the court for rejecting his claim had not been substantiated by the court.

The constitutional requirement about obligation of judicial reasoning derived
from Article XXVIII (1) of the Fundamental Law and examined by the Constitu-
tional Court constitutes a restriction on the court’s freedom of decision, because
it has to provide the necessary number of reasons for its decision in accordance
with procedural law. Subject to the provisions of the procedural acts, the consti-
tutional requirement of a fair trial against judicial decisions in any case sets out
the minimum requirement that the court examine the observations of the parties
to the proceedings on the merits of the case with due diligence and report on its
assessment. In order to assess this, the Court examines the nature of the dispute,
the provisions of the applicable procedural law, the requests and observations
submitted by the parties in the given case, and the relevant issues requiring an
answer in the case.

In the concrete case assessing the reasoning of the court’s judgment, the
Constitutional Court concluded that the court had not disregarded the examination
of the material issues raised in the petitioner’s application in its review, and there-
fore rejected the constitutional complaint.

3.2. Judicial decision made within a reasonable time

On 7 February 2017, the Constitutional Court dismissed the constitutional
complaint seeking to establish and annul the unconstitutionality of the orders of
the Curia of Hungary, the Tatabanya Tribunal of Second Instance and the Esztergom
District Court of First Instance.?¢

The petitioner was sentenced by the courts to 1 year to 10 months imprison-
ment for several regular embezzlement offenses, the execution of which was sus-
pended for a probation period of 4 years. The criminal proceedings against the
petitioner lasted 10 years and 2 months, which violated his right to a trial within

23 Decision 7/2013. (I11.1.) AB, Hungarian Official Gazette, No. 35/13.
26 Decision 2/2017. (11.10.) AB, Hungarian Official Gazette, No. 20/17.
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areasonable time, as provided for in Article XX VIII (1) of the Fundamental Law.
Taking into account the length of the criminal proceedings, the trial courts reduced
the sentence to 1 year’s imprisonment and reduced the probation period to 3 years,
taking into account the lapse of time as a mitigating circumstance. The petitioner
nevertheless complained that the length of the criminal proceedings violated the
requirement in Article XXVIII (1) of the Fundamental Law, which is a partial
right to a fair trial, that a case should be decided within a reasonable time.

In this case the Constitutional Court has laid down a constitutional require-
ment for the application of this statutory provision, which the courts must follow
in adjudicating. According to this, the constitutional requirement arising from
Article XXVIII (1) of the Fundamental Law is that if the court mitigates the
criminal sanction imposed on the accused due to the length of the proceedings,
the reasons for the decision shall contain the length of the proceedings and the
mitigation and extent of it.

In order to ensure that the purpose of the reduction of the sentence to reme-
dy the length of the proceedings can be clearly established for the accused from
the reasoning of the judgment, the Court considered it necessary to define this
constitutional requirement related to the application of Section 258 (3) (e) of the
old Criminal Code.?” As a result of the decision, the Section 564 (4), b) of the new
Criminal Code already contains this requirement established by the decision of
the Constitutional Court, so the legislator has already raised it to the level of law.

4. SUMMARY

Summarizing the content of this article I could tell that the constitutional
complaint based on ordinary court proceedings has become very popular. How-
ever, the essence of this legal institution is often misunderstood by applicants.
They would like to request the Constitutional Court to decide the merits of a
criminal, civil or administrative lawsuit as another instance for review, even
though it is the task of the ordinary courts. The Constitutional Court’s competence
is not to review the final decision from the aspect of special legal field, but rather
to monitor the constitutional guarantees. The applicants consider that the require-
ment of fair trial in Article XXVIII of the Fundamental Law entitles them to
object to everything in their unfavourable decision. They often forget that they
have to mark a fair trial sub-right that they think to be infringed. However, the
complained legal violation must not interpret in the ordinary sense, but in the light
of the constitutional principles established by the Constitutional Court.

27 Decision 2/2017. (11.10.) AB, Justification [82], [88], [99] — [100], Hungarian Official
Gazette, No. 20/17.
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VYiora nomreHor npuHuuna cyhema y se3u
ca mahapckum ycTaBHUM Kajndama

Caxceitiax: Ciuyilarwem na cnaily mahapcxoi OcHo6HOT 3aKOHA Hojasud ce
Ho8a épciua yciiasHe xcaibe koja omoiyhasa Yciuasnom cygy Mahapcke ga uciiu-
iyje yciiagne aciexiie y KOHKPEeHOM CYgCKOM HOCyuKy. ¥ upakcu, mehyiuum,
HOgHOCUOYU 3aXUe6A U FoUXO8U UPABHU 3ACIUYUHUYU HOKYWMABAJY ga UCKOpucuie
08Y UpPABHY UHCTUUILYYU]Y 3a UpeUCHUTUUBAIbe WYAHCOU Koje CY O FUX ca ClupyUHe
iwlauke neguwita HeilogowHe. Hajuewhu pasnoi 3a o je unan XXVII Ocnognol
saxona. Ilpaso na ipasuurno cyherve kaxo je gepunucano y unany 1 (1) u mweiosa
geauMuyta upasa.

Kpos apegciuasmarpe trasnux obenedcja ose Hoge 8pciie yCulasHe icanibe
U geruMUIHUX Upasa Ha ipaso Ha UpasudHo cyherve, 08aj YiaHaK gaje Upegciasy
0 oMe Koja Uuinara je 08aj upasHu jiek 3aipaso ioiogam 3a pasmaiuparse. 3a-
K/byuyje ga ako ce ogHOCUOyU ipegcitiagke iiozabase o8uUM UpAGHUM J1eKOM, OH
s3auciiia mModce OUlU gerotUBOPHO U BANCHO CPEYCiiBo 3a obesbehusarbe yciuas-
HOCUIU KOHKDPETUHOL CYGgCKOL UOCULYUKA.

Kwyune peuu: iipaso na ipasuuno cyherve, yciiasna scanoa, mahapcku ocHog-
HU 3aKOH, Mahapcku ycidasnu cyg, ipaso Ha 3aKOHUOT Cygujy, obasesa gasarba
pasnoia cyguju, Upaso Ha 0gryuuearse y pasyMHoM poKy.

Harym npujema panma: 08.03.2021.

Jlatrym nocraBibama KOHauHE Bep3uje paga: 24.01.2022.
Hatym npuxBarama paja: 25.01.2022.
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ELECTIONS IN HUNGARY AND IN OTHER
COUNTRIES UNDER SPECIAL LEGAL ORDER —
ESPECIALLY DURING THE PANDEMIC

Abstract: The paper examines what was Hungary’s and other European
countries’ answer to the collision between the exercise of the right to vote and the
measures of public health meant to guarantee the right to health. The paper focuses
on the effects that the epidemic triggered by the coronavirus had on Hungary'’s and
other countries’ elections and electoral processes. Overall, managing the situation
posed a serious challenge to all decision makers throughout the world, and countries
holding general elections during the pandemic faced particular difficulties. In
countries where decision was taken to hold (general) elections (often after
postponement), increased measures of protection were implemented during both
the campaign and the voting. However, experience shows that despite all these efforts
fewer citizens turned out to vote than before the pandemic. This faces countries
which are about to organize general elections with a serious dilemma. In fact,
decision makers have to ensure the right to vote for all those wanting to exercise it
on the one hand, and on the other hand this has to be done amid circumstances that
would not expose voters’ health to danger. In order to reach a higher turnout,
softening electoral requirements (concerning, for example, the very process of
casting the vote) seems to be an obvious solution, but the principle of proportionality
has also to be taken into account to preserve the integrity of elections.

Keywords: elections, electoral law, pandemic, COVID-19, special legal order,
Hungary, Basic Law.
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1. INTRODUCTION

Laws defining our life have mostly been the product of the normal function-
ing of the state. By contrast the coronavirus — causing disease on a large scale,
serious complications and the death in great numbers of those contaminated with
it — has created situations that are out of the normal functioning of a state. Con-
sequences of the pandemic are posing a serious challenge to all decision-makers
throughout the world, among whom the Hungarian National Assembly and the
Government.! The handling of COVID-19 deeply impacted the central and the
territorial administrations as well; it modified down to the core the functioning
of local governments.>? Some measures were (and are) self-evident, such as those
prescribing the wearing of masks, putting restrictions on social contacts or isolat-
ing persons contaminated with the virus. But what is the situation with elections?
Can a fundamental right fixed in the Basic Law be restricted and if so, on what
basis?

Article I of part FREEDOM AND RESPONSIBILITY of the Basic Law lays
down the fundamental right that “The inviolable and inalienable fundamental
rights of MAN must be respected. It shall be the primary obligation of the State
to protect these rights.”, and, under article II, “Human dignity shall be inviolable.
Every human being shall have the right to life and human dignity [...].”

Section (1) of article XX of the Basic Law says that “Everyone shall have the
right to physical and mental health.” Ensuring the right to health was motivated
at a first stage by measures of protection brought against the pandemic when the
protection of people was a priority. Reasons of public health still dominate when
it comes to putting restrictions on rights laid down in the constitutions of states
or in international agreements.

In the practice of the Hungarian Constitutional Court the right to health
appears as part of the objective aspect of the right to life. In the interpretation of
the Constitutional Court the right to health is not a right on a universal basis, but
a task arising from the Constitution and pertaining to the state. The state ensures
this right through its central, local and other organs. Within this framework, the
priority duties of the state are to maintain the functioning of the network of public
health institutions and to organize health services.

' Vid. more in detail in, for example: Istvan Balazs, Istvan Hoffman: ,,K6zigazgatas koro-
navirus idején — a kdzigazgatasi jog rezilienciaja?” MTA Law Working Papers, 21/2020.

2 Marta Péter-Delbo: Kell-e egység a sokféleségben? A helyi onkormdnyzatok valamint a
koztestiiletek feletti torvényességi feliigyelet és torvényesség ellendrzés szabalyozasi kérdései.
Doctoral thesis. PPKE Doctoral School in Law, 2021. 132. https://jak.ppke.hu/uploads/arti-
cles/12332/file/Peter Delbo_Marta_dolgozatk.pdf (12 Jan 2021)

354/1996. (XI. 30.) AB decision
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Pursuant to article XXIII of the Basic Law, “every adult Hungarian citizen
shall have the right to vote and to be voted for in elections of Members of the
National Assembly, of local government representatives and mayors and of Mem-
bers of the European Parliament”; and also, “everyone having the right to vote in
elections of Members of the National Assembly shall have the right to participate
in national referendums”, and “everyone having the right to vote in elections of
local government representatives and mayors shall have the right to participate in
local referendums”. That is, on the basis of the Basic Law the people shall not only
be the source of public power but it also participates in exercising it.*

Electoral law has a double nature as it has a substantive and a universal aspect.
The former means the set of laws that determine how representative bodies should
be established. The latter expressing that suffrage is a fundamental political right
meaning the right to be involved in power or in public affairs.?

To Géabor Kurunczi, defining suffrage as a fundamental right is particularly
important “because providing the right to vote and to be voted for to as many
people as it is possible is the most likely to guarantee — through democratic legit-
imation — legitimacy to the exercise of power”.® Democratic legitimation is a
constitutional condition for the exercise of public power. In systems based on the
sovereignty of the people, it lies primarily on the transfer of power through direct
elections, the people being not only the source of the power, but also takes part in
its exercise (for example during a referendum).’

Section (3) of article I of the Basic Law stipulates that “the rules for funda-
mental rights and obligations shall be laid down in an Act. A fundamental right
may only be restricted to allow the effective use of another fundamental right or
to protect a constitutional value, to the extent absolutely necessary, proportionate
to the objective pursued and with full respect for the essential content of that
fundamental right”. This paper examines what was Hungary’s and other Europe-
an countries’ answer to the collision between the exercise of the right to vote and
the measures of public health meant to guarantee the right to health. By the expres-
sion ‘situation of pandemic’ we mean the period during which coronavirus had
an impact on everyday life without considering whether the pace of its expansion
made the introduction of a special legal order necessary or not.

4 Adrian Fabian: A hatalomgyakorlds néhany alapvetd kérdésérdl. Kozjog és jogallam. In
Ferenc Csefko (ed.): Tanulmanyok Kiss LdszIlo professzor 65. sziiletésnapjara. Faculty of Law,
University of Pécs, Pécs 2016, 106.

5 Gabor Kurunczi: Az dltaldnos és egyenld vilasztcjog elvével osszefiiggd kihivdasok alkot-
manyjogi elemzése a magyar szabalyozas tiikrében, Doctoral thesis. PPKE Doctoral School in Law.
2019, 12. https://jak.ppke.hu/uploads/articles/12332/file/Kurunczi_G%C3%Albor_dolgozatv(1l).pdf
(29 May 2021)

¢ G. Kurunczi, 21.

7 G. Kurunczi, 21.
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2. CHARACTERISTICS OF THE SPECIAL LEGAL ORDER

The Basic Law of Hungary contains the fundamental rules and the consti-
tutional norms governing the functioning of the state. It contains primarily the
prescriptions that allow the state to operate in normal order, whereas its chapter
on special legal order encompasses the qualified situations (state of national crisis,
state of emergency, state of preventive defence, state of terrorist threat, state of
danger and unexpected attack)® which imply rules that differ from the general
ones. The reason for this difference is that the event triggering the special legal
order and endangering the normal functioning of the state and/or the life, health
or property of the citizens on a massive scale requires a quick reaction from the
major constitutional bodies, but this possibility for more efficient measures is
limited in time as it is generally allowed until only the cause remains in effect.’

One of the main characteristics of the special legal order is that for the pur-
pose of a fast and efficient decision-making, besides or instead of the bodies that
normally make decrees other public bodies are also authorized to adopt laws (for
example, the Head of State or the National Defence Council). At local level as
well, persons that otherwise do not have this supplementary right, are given leg-
islative competence (presidents of the county assemblies, the Lord Mayor, mayors).

The special legal order implies a redistribution (and strong centralisation) of
public powers which obviously differs from the normal order of exercising power.
It is all the more important that the guarantees for the rule of law prevail in the
regulation and constitutional limits be put on this exceptional — although not full
— form of executive power.'® In Hungary, for example, the National Assembly
holds is in session in a state of danger and the Government informs the National
Assembly regularly about the measures taken; if no session is held at the Nation-
al Assembly, the Government informs the Speaker of the House and the leaders
of the parliamentary groups.!!

Another important characteristic of the special legal order is that during the
time it is declared, certain fundamental rights can be limited to a large extent.?

8 The 9th Amendment to the Basic Law however modified the provisions of the Basic Law
concerning the special legal order as of 1 July 2023. According to this new regulation, chapter on
special legal order will encompass only three qualified situations, that is the state of war, the state of
emergency and the state of danger.

9 Balazs Gerencsér: Special Legal Orders. In Andréas Zs.Varga, Andras Patyi, Balazs Schanda
(eds.): The Basic (Fundamental) Law Of Hungary. A Commentary of the New Hungarian Constitution,
Clarus Press, Dublin 2015, 307.

10 Zoltan Szente: ,,A 2020. marcius 11-én kihirdetett veszélyhelyzet alkotmanyossagi
problémai” MTA Law Working Papers, 9/2020, 1-5.

W section 3 of Act I of 2021 on the containment of the coronavirus pandemic

12 A. W. Bradley, K. D. Ewing: Constituional and Administrative Law. Harlow, Pearson
Education, 2007, 626. and Hilaire Barnett: Constitutional and Administrative Law. Cavendish
Publishing, London — Sydney 2002, 821-822.
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Among the common rules concerning special legal order, article 54 of the Basic
Law allows for the fundamental rights — except for some of them — to be suspended
or to be restricted beyond the extent provided for in article I (3). We can summa-
rize that the exercise of fundamental rights can be restricted or suspended in
certain circumstances, but certain fundamental rights (such as the right to life and
human dignity) remain exceptions to the restriction or suspension'?. The restrictions
should be temporary and proportionate, which means that they cannot go beyond
what is necessary to stave off the crisis or its consequences.™

3. SPECIAL LEGAL ORDERS AND PROVISIONS
CONCERNING ELECTIONS

Provisions (restrictions) concerning elections figure in the chapter on special
legal order only among the rules on the state of national crisis and state of emer-
gency. During a state of national crisis or a state of emergency, no general elections
of Members of the National Assembly may be called or held; in such cases, a new
National Assembly has to be elected within ninety days of the termination of the
state of national crisis or state of emergency.! If the National Assembly declares
the state of national crisis or state of emergency after the general elections of
Members of the National Assembly have already been held but the new National
Assembly has not been formed yet, the President of the Republic convenes the
inaugural session for a date within thirty days of the termination of the state of
national crisis or state of emergency.

The provisions on state of preventive defence, state of terrorist threat, state of
danger and unexpected attack do not contain measures concerning electoral laws.

Measures concerning the state of danger and the common rules to be applied
during a state of danger are defined in article 53. of the Basic Law: “In the event
of a natural disaster or industrial accident endangering life and property, or in
order to mitigate its consequences, the Government shall declare a state of danger,
and may introduce extraordinary measures laid down in a cardinal Act.” During
a state of danger, the Basic Law extends the Government’s powers to adopt decrees
and allows — as provided for by a cardinal Act — the Government to suspend the
application of certain Acts, derogate from the provisions of Acts and take other
extraordinary measures.

Although it specifies the notion of the state of danger, the Basic Law does
not provide for concrete measures concerning the state of danger; it is up to the

13 Basic Law statement of reasons
14 7. Szente, 6.
15 subsection 7 of Article 48 of the Basic Law
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Government — within the framework of a relevant cardinal Act — to define the set
of measures to be taken. These measures, however, are subject to a time limit as
they cease to have effect after 15 days unless the Government — on the basis of an
authorization from the National Assembly — extends the effect of the decree.

The framework of the Government’s actions was defined by the provisions
— legally effective on 12 March 2020 — in chapter V of Act no. CXXVIII of 2011
concerning disaster management and amending certain related acts (hereinafter
referred to as: Kat. tv.); from an electoral point of view the essential points of that
Act are those which determine the set of measures that the Government may take.
On the basis of section 47, in a state of danger provisions different from those con-
cerning public finances may be made and tasks of public administration within
the powers of a mayor or a local government clerk may be specified by decree;
furthermore, concerning the provisions of the Act on administrative procedures,
provisions different from those of that Act may be introduced by decree. In a state
of danger, in order to ensure production, supply and services obligation to enter into
a contract may be required, the products and services being defined in a decree.'®

The above provisions authorize the Government to determine, by decree,
norms that differ from legal provisions in force, whereas sections 48, 49 and 50
of the Kat. tv. include concrete measures to avert a state of danger and determine
the rules of curfew, wearing of masks, the introduction of digital education and
restrictions on the opening hours.

Overviewing the above, we can say that on the basis of the Kat. tv. the Gov-
ernment did not have any possibility to amend electoral rules and so the Government
decree no. 40/2020. (111. 11.) on the declaration of the state of danger and other laws
prescribing rules of behaving did not contain restrictions concerning the elections.

We can conclude that at the very beginning of the coronavirus the regulatory
regime in Hungary did not impose limitations on the right to vote in a situation of
pandemic (for example influenza epidemic) nor did it prescribe special behavioural
rules for the electoral process.

This period covers the time between the 1st and the 11th of March 2020, when
only two local government by-elections were held.

4. ELECTIONS IN HUNGARY DURING A SITUATION OF PANDEMIC

4.1. Questions regarding electoral law in a state of danger

A radical change came in the elaboration of the legal framework meant to protect
against the pandemic with Act XII of 2020 on the containment of coronavirus
(hereinafter referred to as: coronavirus act), entered into force on 31 March 2020,

16 Vid. section 47(4) of Act CXXVIII of 2011
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which included detailed provisions on electoral and referendum procedures. This
act laid down that no by-elections may be called until the day following the end
of the period of state of danger, and the elections not called or not held have to be
called within fifteen days of the end of the period of state of danger. It also stip-
ulated that no national and local referendums may be initiated until the day follow-
ing the end of the period of state of danger; that the national and local referendums
already called cannot be held, and the national and local referendums not called
or not held have to be called within fifteen days of the end of the period of state of
danger.!” The coronavirus act also included provisions on returning and destroying
the recommendation sheets and the interruption of referendum time limits.

The explanation to the coronavirus act pointed out without ambiguity that
the necessary in-person participation of all citizens in the election and referendum
processes would seriously endanger the efforts deployed to avert the human epi-
demic and its consequences. The entry into force of the act had a clear effect: no
election or referendum procedures could be conducted.

In exercise of the authorization as provided for by the common rules for the
special legal order of the Basic Law, the National Assembly suspended the exercise
of fundamental rights as regards elections and referendums, thereby clearly fa-
vouring and protecting fundamental rights relating to life and health.

4.2. Elections at a time of epidemiological preparedness

By adopting, on 17 June 2020, the Government decree no. 282/2020. (V1. 17)
on the termination of the state of danger declared on 11 March 2020, the Govern-
ment decided to put an end to the state of danger introducing at the same time the
preparedness for epidemic by the Government decree no. 283/2020. (V1. 17) on
introducing a state of epidemiological preparedness. With the termination of the
state of danger the coronavirus act had no more effect. At the same time, the
provisions of Act LVIII of 2020 on the transitional provisions related to the ter-
mination of the state of danger and on epidemiological preparedness entered into
force repeating!'® previous provisions of the coronavirus act and providing for

17Vid. section 6 of Act XII of 2020.

18 Section 88 of Act LVIII of 2020 ,,The day on which the date of a by-election is fixed shall
be any day from the day following the termination of the state of danger. The day on which the
date of an election whose date has not been fixed or has not been held is fixed shall be a day
within fifteen days from the termination of the state of danger.” and ,, National and local referen-
dums may be initiated from the day following the termination of the state of danger. Time limits
as defined in chapters 1I-1V of Act CCXXXVIII of 2013 on initiating referendums, the European
citizens’ initiative and referendum procedure shall resume on the day following the termination
of the state of danger. The day on which the date of a national or local referendum whose date has
not been fixed or has not been held is fixed shall be a day within fifteen days from the termination
of the state of danger.”
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elections not called or not held as well as the calling and initiating of national and
local referendums.

Neither Kat. tv. nor the laws implementing it contained any further provision
directly concerning elections, Kat. tv., however, added section 51/A. — we’ll see
more in detail its importance — to act CXXVIII of 2011

“SI/A. § (1) In a state of danger declared in order to prevent human epidemics
and averting harmful effects thereof, causing disease on a large scale and endan-
gering life and property, and in order to protect the health and life of Hungarian
citizens, the Government may — in addition to the extraordinary measures and
rules defined in subtitles 21-24. —, as a means to guarantee Hungarian citizens
security of their life, health, person, property and rights and in order to guarantee
the stability of the national economy, suspend application of certain Acts, derogate
from the provisions of Acts and take other extraordinary measures.

(2) The Government may — to the extent necessary and proportionate to the
objective pursued — exercise its powers defined in (1) in order to prevent, manage
and eliminate human epidemics, and prevent and avert harmful effects thereof.”

At the end of June and early July 2020, in the wake of coronavirus act and
Act LVIII of 2020, several elections were called; partly those not held re-called
and partly because of some vacancies that had occurred before. Three of them
emerged as particularly important: the parliamentary by-election in the 6th con-
stituency of Borsod-Abauj-Zemplén county, the mayoral and local government
representatives’ election in the city of Mohacs and the mayoral and municipal
individual constituency election in the city of Karcag. In addition, municipal or
national minority by-elections were organized in almost thirty settlements.

During the preparations for these by-elections more and more questions
emerged as to the management of the epidemic, the conduct of the voting, as in
fact the epidemic had not disappeared with the termination of the state of danger,
but it continued on a lower level of intensity with the number of new cases of
infection expected to grow in a new wave of the disease with the rhythm of the
infections accelerating.

In view of the situation, the Hungarian National Election Office issued circulars
in late August, early September, addressed to the heads of local election offices
informing them what protecting measures should be applied in by-elections, in
particular concerning the actual voting operation. Three main domains were included:
how to proceed with public gatherings organized prior to election day (taking of
oath of members of electoral commissions, training of office and commission
members); how to conduct the voting in the polling stations; and how to conduct
voting by mobile ballot boxes and in particular the procedure to follow in social
and health services.

These measures were aimed at helping the full exercise of the right to vote. It
has to be mentioned that the polling station commissions made it possible, following
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a guideline issued in August 2020 by the National Election Office, for people in
quarantine to vote. The NEO guideline published in September 2020 allowed
patients in hospitals and other social care facilities to exercise their right to vote
during the period of ban on hospital visits introduced on 8 September 2020. In
order to prevent the spread of the virus the procedure underpinning the organiza-
tion and conduct of the mobile ballot box voting in institutions under the ban on
visits followed the recommendations by the National Public Health Center.

In addition to the measures of protection, the National Election Office cov-
ered the fees of the supplementary record-keepers in the polling districts and
distributed anti-pandemic packages in the polling districts (containing 50 masks,
10 pairs of disposable gloves and hand antiseptic gels) for the conduct of voting.!?

For the voting operations to be conducted successfully, training delivered to
election bodies and sufficient resources of staff and equipment are not enough —
the citizens have to be informed as well. For this to be done, the National Election
Office provided continuous information on its website valasztas.hu, whereas the
local election offices kept voters informed following the methods in use in the
settlements concerned.

There were no limitations on the right to vote at a time when measures in-
troduced by the Government to protect fundamental rights relating to life and
health impacted other domains of the everyday life by restricting other fundamental
rights.

An interesting legal situation came in connection with the fundamental rights
relating to life, health and elections. In order to slow down the spread of the coro-
navirus the Government had adopted the decree no. 431/2020. (IX. 18.) on pro-
tective measures during the period of state of epidemiological preparedness which
—as regards certain specific protective measures concerning institutions of public
education and vocational training — allowed only certain people to enter these
institutions. The decree had made it possible for persons discharging their func-
tions based on law — for example, members of polling station commissions — to
enter such institutions but it was nevertheless ambiguous as respects voters. The
government therefore adopted decree 453/2020. (X. 9.) on certain epidemiological
measures which provided that restrictions regarding institutions of public educa-
tion and vocational training did not apply to institutions as defined in Act XXXVI
of 2013 on electoral procedure during preparations to vote, the vote and the de-
termination of the election result where polling stations are located.

19 By adopting these measures, the National Election Office could ensure in the short term
the safe conduct of elections during the situation of pandemic. But because of the excessive dura-
tion of the pandemic period, NEO also began to implement provisory measures in the electoral
laws and it undertook the review of its information materials and especially that of the Electoral
booklets.
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4.3. Consequences of the renewed state of danger

As a result of the worsening of the situation of pandemic, the Government
declared again, by decree 478/2020. (XI. 3.) on the declaration of the state of
danger, the state of danger from 4 November 2020. The decree itself did not con-
tain — just as well as the decree issued in spring did not — any provision on elec-
tions, which means that preparations and conduct of the elections could have been
done even with the decree re-announcing the state of danger.

Here the amendment of Act CXXVIII of 2011 — in other words, the addition
of section 51/A. — gained all its meaning as it had given the Government large
legislative powers from the beginning of the state of danger. This authorization
made it possible that in contrast to the nineteen days period in spring only two
days after the announcement of the state of danger the Government was able to
introduce restrictions concerning elections by its decree no. 483/2020. (X1. 5.) on
transitional provisions relating to by-elections during the period of state of danger
(hereinafter: 483/2020. (XI. 5.) Govt. decree). The main points of the decree were
the same as in the decree adopted in spring: no elections may be called, elections
already called would not be held and referendum time limits would be interrupted.

The National Assembly adopted Act CIX of 2020 on actions taken to control
the second wave of the coronavirus pandemic reinforcing the state of danger in
the week following the entry into force of 483/2020. (XI. 5.) Govt. decree. The
decree’s measures were left unchanged with, however, specifications on two points:

— all election processes under way have to be cancelled, they have to be
re-initiated once the state of danger has been over; in the cases where candidates
have already been nominated by a final decision, only the electoral operations that
follow should be carried out;

— referendums deadlines have to be interrupted, but the collection of signa-
tures already initiated should only be suspended and it can be continued once the
state of danger has been over and the signatures already collected can be used.

After that Act CIX of 2020 had ceased to have effect — considering that the
pandemia had not lost of its force and maintaining the state of danger proved to
be necessary — the Govt. decree no. 30/2021. (1. 29.) on by-elections during the
state of danger and transitional provisions on national and local referendums and
Act I of 2021 on the containment of the coronavirus pandemic came as useful tools
to manage the situation in line with the two specifications cited above.

At the moment of writing this paper there are no electoral or referendum
processes under way and there won’t be any until the end of the state of danger.
During the second and third waves the Government and then the National Assem-
bly suspended again the exercise of the fundamental rights in connection with
elections and referendums, thereby clearly favouring and protecting fundamental
rights relating to life and health. The first, second and third waves of the epidem-
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ic hit Hungary at periods when neither parliamentary, municipal and mayoral,
European elections nor referendums were organized, therefore limitations on the
right to vote did not trigger serious opposition from the society. As to by-elections,
it has to be noted that after the announcement of the state of danger, mayors in 25
settlements, municipal representatives in 18 settlements or Budapest districts,
national minority representatives in 8 settlements or Budapest districts and another
national minority representative in a county had to be elected. 2°

4.4. Challenges to online meetings of election commissions

The pandemic also posed challenges to the functioning of election commis-
sions. It is therefore unavoidable that their operation is guaranteed even during a
period when, due to the reduction of contacts, personal presence cannot be ensured
at all or is difficult to ensure. At the same time, regardless of the pandemic, it is
important that online meetings can be guaranteed in the normal course of business
in the 21st century, as this would also serve to meet the short deadlines for legal
remedies.

With regard to the online meeting of electoral bodies in Hungary, Act CLXVII.
of 2020 Section 16 introduced a new section into the Electoral Procedure Act, i.e.
Section 40/A., according to which the meeting of the National Election Commission
may be held by electronic means on the basis of the decision of the chairman.

It should be emphasized that the Electoral Procedure Act provides a legal
basis for online meetings only in the case of the National Election Commission,
so there is no legal possibility for this in the case of other, lower-level election
commissions.

Details are provided in the Rules of Procedure of the National Election Com-
mission for online meetings, specifically in Section 7/A., according to which, based
on the decision of the Chair, the members of the Commission participate in the
meeting by electronic means of video conferencing, i.e. online meeting. In particu-
lar, the Chair may decide to hold an online meeting if justified by an epidemiological
emergency or other circumstances, or if a short, undisputed committee meeting
is expected based on the subject matter of the proposed decisions, e.g. issuing of
the mandate, registration of candidates and nominating organizations, etc.

5. ELECTIONS IN OTHER COUNTRIES DURING THE PANDEMIC

The coronavirus epidemic impacted election processes all over Europe. Be-
tween 21 February 2020 and 24 April 2021, elections in at least 78 countries were

20 Source: data from the National Election Office
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postponed.?!' In at least 117 countries decision was taken to hold the elections
despite the epidemic and 96 of them did hold their elections or referendums.?? In
at least 52 countries elections that had been postponed earlier were held; out of
these fifty-two, twenty-eight held national elections or referendums.?*> Where
elections were organized among restrictions fair and free electoral campaigns had
to be ensured; some countries introduced new voting methods (for example postal
voting).

In the followings we will examine in detail which point of views have to be
taken into account during a global pandemic when liberties are limited and par-
ticipation in elections has to be guaranteed.

5.1. Considerations by the OSCE concerning elections held during
a situation of pandemic

A study?* by the Office for Democratic Institutions and Human Rights of
the Organization for Security and Co-operation in Europe reviews which point of
views have to prevail in a situation of pandemic in order for the countries co-op-
erating with OSCE to deliver on their pledges. In what follows we try to sum up
the main points of that study.

Even when placing limits on fundamental rights at a time of pandemic, the
right to assembly, freedom of expression and freedom of movement are indispen-
sable to fair and democratic elections? as the pledges, international obligations
and standards in connection with elections cannot be questioned even during a
state of emergency. However, countries co-operating with OSCE may ponder in
a state of emergency whether to put forward public health considerations. In such
a situation laws may be amended too quickly disadvantaging women, persons
with disabilities or national minorities.?®

It is important that countries co-operating with OSCE guarantee that tem-
porary amendments do not put electoral pledges already taken at risk.

In addition to examining the process of legislation it is also worth asking
whether legal simplifications adopted by legislators in certain countries are jus-
tifiable and without any partisan political motives. ODIHR has several times

2l https:/www.idea.int/news-media/multimedia-reports/global-overview-covid-19-impact-
elections

22 https://www.idea.int/news-media/multimedia-reports/global-overview-covid-19-impact-
elections

23 https://www.idea.int/news-media/multimedia-reports/global-overview-covid-19-impact-
elections

24 https://www.osce.org/files/f/documents/8/d/462726.pdf (12 Jan 2021)

23 Vid. from the Venice Commission: https:/rm.coe.int/16809¢38a6 (12 Jan 2021)

26 Vid. also the report by IFES: https:/www.ifes.org/sites/default/files/ifes _covid19 briefing
series_safeguarding_health _and_elections may 2020.pdf (12 Jan 2021)
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pointed out that elections should be preceded by inclusive and transparent public
consultations with stakeholders and that electoral laws have to respect the stability
of the general electoral framework.?’

With the 1990 Copenhagen declaration, the countries co-operating with
OSCE committed themselves “to hold free elections at reasonable intervals, as
established by law”. The basis to all this are not only the pledges made to OSCE,
but also the Universal Declaration of Human Rights. In the current context of the
epidemic the principle of holding elections at regular intervals has to be weighed
against other obligations of the state namely those which are in connection with
the right to life and health. These fundamental rights make it necessary to take
immediate measures. Postponing or suspending elections under special legal order
does not mean a break with human rights, it rather underlines how important
guarantees are.”® It has to be pointed out that “suspensions concerning certain
elements of electoral law are only allowed to the extent necessitated by the situa-
tion, therefore they have to be put to the test of proportionality”?’. The principle
which says that regularity in holding elections should be prescribed by law has
been several times violated as certain countries had no laws providing for elections
postponed for reasons of state of emergency. There were also cases for decisions
not being taken in a view of ordering the state of emergency and therefore causing
legal uncertainty or leading to ad hoc solutions. These ad hoc decisions in con-
nection with postponing, suspending or holding the election in a changed envi-
ronment leaving then open the question whether they came to be after reasonably
pondering arguments for and against other state duties such as the right to life.
All this underlines again the requirement that in questions of public interest de-
cision-making involve the largest number of stakeholders through transparent and
effective consultations.3’

In countries where an election period had already begun at the time of the
outbreak of the pandemic, ensuring fair and free campaigning meant a special
difficulty. Solutions had to be found in order to remove administrative measures
hindering candidates from bringing their election programme to the knowledge
of their electorate. Gatherings, canvassing voters, the distribution of leaflets are
all traditional campaign methods, all capable of being subject to country level
limitations for health reasons.

27Vid. here OSCE ODIHR’s opinion on the draft laws submitted before the polish presidential
election https://www.osce.org/files/f/documents/d/3/450856.pdf and here https://www.osce.org/
files/f/documents/e/0/453333 _2.pdf (12 Jan 2021)

28 Vid. also the analysis by IFES here https://www.ifes.org/sites/default/files/ifes_covid-19
briefing_series legal considerations when delaying or adapting_elections june 2020.pdf and a
report by the European Council here https:/rm.coe.int/election-and-covid-19/16809¢20fe (12 Jan 2021)

29 Vid. a report by the Venice Commission https://www.venice.coe.int/webforms/documents/
?7pdf=CDL-PI(2020)005rev-e (12 Jan 2021)

30 https://www.osce.org/files/f/documents/8/d/462726.pdf 81. (12 Jan 2021)
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Advantages enjoyed by the party in government, the managing of state re-
sources — including policymaking, certain initiatives aimed at containing the
virus and their social-economical effects — are of particular importance when the
owners of the political power not only take measures against the coronavirus, but
they also participate in the elections.’!

As to restrictions introduced on a public health basis, it has to be scrutinized
whether a given country co-operating with OSCE “provides the necessary legal
guarantees to enable political parties and organizations to compete with each
other on a basis of equal treatment before the law and by the authorities.””3?

In most countries co-operating with OSCE news in public media were dom-
inated by the pandemic and the responses of governments. In the context of elec-
tions, this gives rise to some concerns regarding the commitment to provide con-
ditions “for unimpeded access to the media on a non-discriminatory basis for all
political groupings and individuals wishing to participate in the electoral process”.*
Whether the electoral contestants are able to use the media to convey their messages
to the voters will certainly depend on how previously identified media-related
shortcomings are rectified, on the impact of the economic downturn on the media
landscape, but also on the willingness of those in power to not abuse their prom-
inence in the context of the pandemic to gain an unfair advantage over political
competitors. At the same time, they may be ‘punished’ by voters if they are seen
as having failed to lead effectively during the crisis.

The principles of universality and equality of the right to vote and to be
voted for were also challenged regarding both the longer-term processes such as
voter and candidate registration, and shorter voting operations such as the meth-
ods of voting. Pledges made to OSCE concerning “guarantee universal and equal
right to vote and to be voted for to adult citizens** may be challenged if voter
registration or verification efforts are halted due to public health concerns. Changing
the place of residence for reasons of health concerns or the economic effects of the
pandemic may necessitate the revision of voter lists.

While few countries allow for electronic submission of required documents,
in a number of countries co-operating with OSCE the registration of electoral
candidates is only permitted on an in-person collection, submission and verifica-
tion of supporting signatures, which may be problematic in the conditions of social
distancing or restrictions to assembly or movement. While traditional voting mech-
anisms may pose threats to public health, alternative solutions to voting in polling
stations may, in turn, endanger the principle of universality, equality and secrecy
of voting. A number of previous ODIHR election observation reports noted that

31 https://www.osce.org/files/f/documents/8/d/462726.pdf 81. (12 Jan 2021)
32 https://www.osce.org/files/f/documents/8/d/462726.pdf 81. (12 Jan 2021)
33 https://www.osce.org/files/f/documents/8/d/462726.pdf 81. (12 Jan 2021)
34 https://'www.osce.org/files/f/documents/8/d/462726.pdf 82. (12 Jan 2021)
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homebound voting or casting ballots in prisons, hospitals or elderly homes raised
concerns of undue influence on the voter. Facilitating the vote for those subject
to quarantine with the aim to preserve the principle of universality is a particular
challenge in the current situation. Adherence to the commitments in such cases
may be ensured by effective legal and practical guarantees against wrong-doing
and the development of adequate staff capacities and technical skills within elec-
tion management bodies.

Certain alternative methods of voting may also challenge the principle of
“votes being cast by secret ballot or by equivalent free voting procedure”?. Voting
by proxy (to OSCE this method does not fulfil the requirements of equality and
secrecy) isn’t either an adequate answer to health concerns as women, older peo-
ple and people with disabilities can be particularly exposed to measures taken by
necessity and going beyond what would be justifiable; their right to secret vote
can also suffer harm, if postal voting or other alternative voting methods are not
accompanied by guarantees.

A number of countries co-operating with OSCE agree that “the presence of
observers, both foreign and domestic, can enhance the electoral process for coun-
tries where elections are taking place”.3¢ It has, however, to be noted that simply
sending electoral observers may be problematic at a time of pandemic. While
certain restrictions concerning electoral observers may prove to be necessary, the
principle of transparency may also be violated. It is possible to compensate for
the difficulties to access to the meetings of electoral bodies by using available
infocommunication technologies, while observers are faced with the same hin-
drances when wanting to observe voting day’s operations.

During the pandemic a number of countries co-operating with OSCE post-
poned their current elections.’” There were countries, however, that kept the election
day as initially planned.?® Although a decision to hold or postpone an election in
times of pandemic is a matter each state co-operating with OSCE has to decide for
itself, it should be taken in line with pledges made to OSCE and other international
obligations and standards. In most cases, such a decision required modification
of a country’s legal and even constitutional framework.

In many countries co-operating with OSCE, the postponement of the election
day was possible due to the declaration of a state of emergency (or equivalent

35 https://www.osce.org/files/f/documents/8/d/462726.pdf 82. (12 Jan 2021)

36 https://www.osce.org/files/f/documents/8/d/462726.pdf 82. (12 Jan 2021)

37 Vid. the municipal elections in Kyrgyzstan, the second round of the French municipal
elections, the parliamentary elections in North-Macedonia, the municipal and parliamentary
elections in Serbia, the municipal elections in Romania, the municipal elections in England and
Wales, the presidential election in Poland

3 Vid. the presidential elections in Belarus, Iceland and the United States, the parliamentary
election in Mongolia and the municipal election in Bosnia-Herzegovina
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measures). In other cases, special legal frameworks had to be adopted. In some
countries co-operating with OSCE, legislative processes and the adoption of laws
were undertaken in a rushed manner, in the absence of a meaningful public and
inclusive consultation among key electoral stakeholders, challenging the principles
of legality and stability of election law. While the Council of Europe’s Venice
Commission notes that “amendments carried out within the year preceding a
given election do not necessarily go against the European principles of electoral
law,”3° substantial amendments to the fundamental elements of the electoral law
shortly before an election may influence the outcome of an election.

In certain countries the governing party or parties were probably more in-
terested in postponing the elections for reasons of pandemic than the other parties.
There were by contrast countries where the election could be held on the origi-
nally fixed date by using alternative voting methods aimed at containing the spread
of the virus. Postal voting could be a solution but only in countries where it has
proved to be viable. Alternative methods can only be implemented progressively,
long before the elections, after having tested them and after having conducted
consultations.

Vulnerable groups, such as people with disabilities, may be disproportion-
ately affected by postal voting. While voting by post may increase the participation
in elections, it in the same time can challenge the secrecy and equality of the vote,
since the voter receives a ballot that is to be marked in an uncontrolled environment
outside of the polling station. In addition to this, the number of domestic violence
cases and confinement may also influence voting at home. Considerations that
provide real equal opportunities for all should therefore be taken into account
when introducing new voting methods. The use of alternative methods might
encounter specific challenges when voting is organized for those residing abroad
and regulations of both the host and the home country apply.*

At the outbreak of the pandemic, many were keen on introducing internet
voting. However, decision-makers in most countries co-operating with OSCE did
not make any move toward this alternative solution, in part due to the realization
that the introduction of internet voting would consume substantial time and re-
sources.

In several cases when countries decided to proceed with planned elections
some elements of the electoral process were modified such as revision of timelines
pertaining to the collection of supporting signatures, voter registration updates,
and the duration of the campaign period. In some countries deadlines regarding
voting and counting were altered due to the introduction of alternative voting
methods. Such changes were in some cases made without consultation with electoral

3 https:/www.venice.coe.int/webforms/documents/?pdf=CDL-PI(2020)005rev-¢ (12 Jan 2021)
40 https://www.osce.org/files/f/documents/8/d/462726.pdf 84. (12 Jan 2021)
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stakeholders. There were countries that did not have rules pertaining to online
campaigning and advertising.*!

5.2. Experiences gained from elections held during
the situation of pandemic

Let us now — having in mind the limits imposed by the shortness of this paper
— cite some international examples allowing us to summarize the experiences
gained from elections and preparations for election during the pandemic.

In Croatia, general parliamentary elections were held on 5 July 2020. In
response to the epidemic, the Croatian public health institution issued recommen-
dations for the central electoral commission (CEC); in the first days of the week
of the election, the CEC presented the measures to be followed on election day.
The reception by the public of these recommendations was mixed. Some had
concerns that those contaminated with the virus or simply having fever or other
similar symptoms would not be able to exercise their right to vote. Domestic
electoral observers and academics turned to the Constitutional Court. In its deci-
sion, the Constitutional Court ordered the central electoral commission to facilitate
the exercise of the right to vote for those contaminated with coronavirus. The CEC
acted in line with the instructions, but only two days before election day. The
Constitutional Court also stipulated that voting outside the polling stations must
be made possible for those contaminated with the virus. This was done by the use
of mobile ballot boxes: on election day until noon mobile boxes could be requested
without any particular justification, but there were no guarantees that everyone
could effectively make use of this way of voting. In total, it can be said that requests
for mobile voting were met. Citizens in quarantine were able to cast their ballot in
person, just outside their home. Those contaminated could vote by proxy, the person
authorized to do so marking the adequate circle, then handing over the ballot
paper to the persons officially designed, waiting outside the home of the citizen.*

In Poland, in the context of the presidential election the government decided
— after the outbreak of the epidemic and at the same time when the state of emer-
gency was declared — to hold the election on 10 May 2020, the date originally fixed.
The Polish Parliament also modified the electoral law, the amendments extending
the right to vote by post to those over the age of 60 and to those in quarantine. In
addition, a draft Act — forcefully criticized by the opposition —, introduced on 6
April, aimed at conducting the whole election by postal voting authorizing the
Speaker of the Parliament to change the day of voting. The draft Act partially
reassigned important functions related to elections from the national electoral
commission (NEC) to the Ministry of State Assets. In the end, the draft wasn’t

41 https://www.osce.org/files/f/documents/8/d/462726.pdf 84-85. (12 Jan 2021)
4 https://'www.osce.org/files/f/documents/b/4/465120_0.pdf (12 Jan 2021)
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passed because the opposing parties had agreed, on 6 May, to postpone the election.
But, because of the postponement the campaign itself and campaign financing got
in a sort of ex lex status. On 2 June the electoral law was amended under an ex-
pedited procedure: the powers of the NEC were reassigned, optional postal voting
was introduced and the training and enrolment of members of lower level election
bodies was regulated. As to the campaign, assemblies could be held with a max-
imum of fifty persons, and candidates were able to reach out to their electorate
mainly by internet. After that the epidemic had been temporarily contained, cam-
paign activities could again be conducted. ¥

At the outbreak of the epidemic, a thirty-day state of emergency had been
declared in North Macedonia which was then followed by the suspension, by
means of a presidential decree, of all electoral process. The conditions for resum-
ing the electoral processes, their conduct, the validity of previous processes, vot-
ers’ registration, campaign in the media, adequation to public health requirements
(including an additional voting day provided for those contaminated with the
virus) — were all regulated by decrees. Regulations lacked consistency therefore
causing legal uncertainty. For example, rules concerning assemblies were imple-
mented by a government decree on the coronavirus, amended 28 times and relat-
ing to different stages of the electoral process. The regulation on indoor and
outdoor events was adopted six days after the beginning of the campaign and it
came to be modified two times during the campaign. Decisions ordering the
amendments and the amended texts themselves were published separately, often
with several days of delays. 44

In Serbia, in harmony with his constitutional commitments, the president of
the republic fixed, on 4 March, the date of 26 April as the day on which the par-
liamentary election should have be held. On 16 March, in a state of danger declared
with the outbreak of the pandemic the whole electoral process was suspended.
With the state of danger lifted on 6 May, the electoral process resumed on 11 May.
A new date — 21 June — was fixed as voting day. The electoral commission had
made preparations for the use of masks and gloves in order to contain the spread
of the virus, but they were not always used at local level.*

In Romania, turnout at the parliamentary election*® was far lower (33%) than
expected. One possible explanation for this is the fear of virus, although during
the preparations for the election the ministry of public health had determined
which prescriptions should have been followed in public institutions and, indeed,
on voting day these were applied. The persons contaminated with the virus were

4 https://www.osce.org/files/f/documents/6/2/464601.pdf (12 Jan 2021)

44 https://www.osce.org/files/f/documents/b/e/465648 0.pdf (12 Jan 2021)
4 https://www.osce.org/files/f/documents/a/3/466026.pdf (12 Jan 2021)

46 www.roaep.ro (12 Jan 2021)
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able to vote by mobile ballot box. Curfew was eased, but only for voting day and
for staff involved in the conduct of the election.*’

Decree no. 2019-928. by the Council of Ministers (décret n° 2019-928 du 4
septembre 2019) adopted on the basis of provision L227 of the French electoral
Act (Code électoral) fixed the date of the first round of the 2020 municipal elec-
tions for 15 March, the second round having been fixed for 22 March 2020. In view
of the coronavirus epidemic and by means of the decree no. 2020-267. (Décret
n°® 2020-267 du 17 mars 2020), issued on 17 March 2020, the Council of Ministers
postponed the second round of the election to June 2020 at the latest. The date on
which the second round should have been held was fixed for 28 June by decree
no. 2020-642. (décret n° 2020-642 du 27/05/2020), issued on 27 May 2020. Decree
no. 2020-743. (Décret n° 2020-743 du 17 juin 2020), issued on 17 June 2020 regulated
the second round in the context of the epidemic as follows: voters particularly
vulnerable could vote in separate queues, at once a maximum number of three
voters were allowed in the polling rooms, every polling station was equipped with
disinfection points containing soap or hydroalcoholic gel. In addition, the wearing
of masks was obligatory and the ballots were not stamped in order to contain the
spread of the virus. Citizens were strongly encouraged to vote by proxy — a legal
method of voting anyway. In France, in the second round during previous munic-
ipal elections turnout had always exceeded 60%, it was 62,9% in 2014, 65,2% in
2008, whereas it was only 41,6% in 2020 showing a clear effect of the epidemic
despite the protecting measures.*®

On the basis of the Portuguese constitution even in a state of danger elections
cannot be postponed, therefore the presidential election was held in January 2021.
It is not possible to vote by post or electronically in Portugal. The government
eased the epidemic regulation in order for the citizens to be able to exercise their
right to vote, so the vote began much more earlier with the aim to avoid long queues
of voters. Hardly 40% of those having the right to vote cast their ballot, although
the authorities had lifted the restrictions for voting day.*

In Catalonia, in the context of the coronavirus political leaders wanted the
parliamentary election to be postponed and held on 30 May 2021, but a court
decision went against this. The court argued that the epidemic was not an unexpected
event, on the contrary it had been known to arrive one day and a cancellation

47 https://www.osce.org/files/f/documents/4/9/472812_0.pdf (12 Jan 2021)

48 electoral code (Code électoral) L227. §-a

decree no. 2019-928. (décret n° 2019-928 du 4 septembre 2019)

decree no. 2020-267. (Décret n° 2020-267 du 17 mars 2020)

decree no. 2020-642. (Décret n° 2020-642 du 27/05/2020)

decree no. 2020-743. (Décret n° 2020-743 du 17 juin 2020)

4 https://www.politico.eu/article/portugal-president-election-2021-vote-coronavirus-infections/,
https://hu.euronews.com/2021/01/25/marad-az-elnok-de-erosodnek-a-jobboldali-populistak-portug-
aliaban
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would have meant a restriction on election as a fundamental right. The court added
that a postponement would have produced a period of uncertainty too long at a
time when democratic normality had to be restored and the Catalan autonomous
community needed its president and governing parties.’® The Hungarian news
agency (MTI) reported that the voting — finally held on February 2021 — began at
many places with a delay of two hours as a result of many determined by drawing
lots to be members of polling station commissions not being present and substitutes
being needed to replace them. Out of the 82 thousand people designated 34 thou-
sand demanded exemption because of the situation of pandemic, the central elec-
toral commission (JEC) approving 22 thousand requests. By contrast, those absent
without permission were fined and could even face imprisonment based on the law.
The voting was organized amid exceptional health measures, with significantly
more polling station than usual. So citizens could vote in the FC Barcelona stadium,
on markets, in sport facilities, even an arena for bullfighting was made available.’!
Despite all these efforts only 53% cast their vote which has been the lowest turnout
so far.?

In Israel, the central electoral commission (CEC) introduced, in March 2021,
the polling booth “drive through”. This new method allowed the most vulnerable
and those in quarantine to vote without leaving their car. The voter took the ballot
from a stand beside their car, then put it into a ballot box after having made 1,5
meters. Drones were used to take pictures of the traffic around these special polling
facilities then these pictures were forwarded to the CEC. If the CEC judged that
a too long queue of cars has lined up, order was given to regroup voters to anoth-
er special polling facility. The rules pertaining to the votes by absentee voters (for
ex. Israeli diplomats abroad) were applied to the votes cast in these special polling
facilities which means that the ballots should be put in a double envelope. The
number of polling booths was increased by 30%. Fifty buses transformed into
mobile polling stations were put in service all over the country. Polling facilities
were installed at Ben Gurion airport for Israeli citizens re-entering their country
and waiting for their passport to be checked.™

Another novelty in Israel was the app named Democrator developed by the
civil organization Darkenu. Through this downloadable free app friends and
family members could send messages to encourage each other to go to vote.>*

30 https://vilaggazdasagi.blog.hu/2021/02/17/

SUhttps:/mandiner.hu/cikk/20210214 katalan_valasztas_harmas_holtversenyt es a fugget-
lensegparti _gyozelmet is_josolnak a felmeresek

52 https://vilaggazdasagi.blog.hu/2021/02/17/a_katalan_valasztas_utan#morel6430006

33 https://www.al-monitor.com/originals/2021/03/isracl-deploy-drones-election-day-facilitate-
voting-covid-19-patients

4 https://www.thenationalnews.com/world/covid-protected-booths-and-the-democrator-app-
is-israel-s-2021-election-the-future-1.1189867
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In March 2021 parliamentary elections were held in the Netherlands. One
hundred and fifty deputies were elected in the lower house of Parliament through
direct voting, for a mandate of four years. Machine voting used for nearly 30 years
since the *70s was replaced in 2009 by paper-based voting when it became clear
how easily voting machines can be manipulated.> Citizens could vote at any polling
station within the city where they were registered; voting in another polling district
than the one according to the residence of the citizen was also possible. In har-
mony with transitory rules introduced in the context of the epidemic, anyone could
vote from two days earlier on, that is, from 15 and 16 March; any citizen including
those abroad could vote by proxy. A person could vote for three other authorizing
him. Out-of-country voters voted by post. Overseas voters could download the
ballot paper electronically, but had to mark and cast the ballots in hard copy. For
these elections, mail voting was extended to voters over the age of 70.°°

The coronavirus pandemic which imposed restrictions on freedom of move-
ment created a special context in which the issue of electronic voting gain a par-
ticular importance. The question is no longer if electronic participation can be
offered to voters as an additional option. The elections postponed due to the pan-
demic (e.g. the 2020 Polish presidential election or the second round of the 2020
French municipal elections) highlighted that there may be situations where elec-
tronic voting seems to be the only possible or at least the most practical way of
participating in elections. Even before the pandemic, one could observe active
reflection on electronic voting in the administrative, academic and political world.
Electronic voting in part or on an experimental basis is already being used in some
countries while other are reflecting about it. In France, for example, during the 2017
presidential election campaign, the promises of Emmanuel Macron to strengthen
democracy included the introduction of electronic voting. More recently, on 2 June
2020, several members of the French National Assembly submitted a draft bill
calling for the introduction of electronic voting.’’ At the end of 2020, the French
Senate also urgently prepared a report on this issue, in which it concluded however
that the security conditions for electronic and Internet voting were not yet in place,
but work on this subject needed to be continued.)

6. SUMMARY

This paper examines the effects that the epidemic triggered by the corona-
virus had on Hungary’s and other countries’ elections and electoral processes.
Overall, managing the situation posed a serious challenge to all decision makers

5 https://www.reuters.com/article/us-netherlands-election-pencil-idUSK BN2B910D
36 https://www.osce.org/files/f/documents/4/0/478501.pdf
57 https://www.assemblee-nationale.fr/dyn/15/textes/115b3039 _proposition-loi.pdf
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throughout the world, and countries holding general elections during the pandemic
faced particular difficulties.

As to Hungary, it must be pointed out that in the early phases of the pandemic
the electoral laws had not changed, preparations for local government by-elections
had been done until 31 March 2020 and votings had been carried out in only two
local government by-elections. But the rapid spread of the disease brought a radical
change and made it necessary to introduce a special legal order. In exercise of the
authorisation as provided for by the common rules for the special legal order of the
Basic Law, the National Assembly and — following an authorization by the National
Assembly — the Government suspended, for the duration of the state of danger,
the exercise of fundamental rights as regards elections and referendums, thereby
clearly favouring and protecting fundamental rights relating to life and health.

In countries where decision was taken to hold (general) elections (often after
postponement), increased measures of protection were implemented during both the
campaign and the voting. However, experience shows that despite all these efforts
fewer citizens turned out to vote than before the pandemic. This faces countries
which are about to organize general elections with a serious dilemma. In fact,
decision makers have to ensure the right to vote for all those wanting to exercise
it on the one hand, and on the other hand this has to be done amid circumstances
that would not expose voters’ health to danger. In order to reach a higher turnout,
softening electoral requirements (concerning, for example, the very process of
casting the vote) seems to be an obvious solution, but the principle of proportion-
ality has also to be taken into account to preserve the integrity of elections.

Putting forward considerations of public health seems a priority when a new
type of epidemic appears and neither the number of illnesses nor the consequences
can be assessed; solutions to contain the epidemic are being looked for as the disease
is spreading. But arguments for measures to prevent public health weigh less and
restrictions have to be reviewed once the epidemic has been contained or has been
brought under control. The study of international practices presented in this paper
may facilitate decision-making in the context of the epidemic and we hope that
they will provide multiple lessons as to methods which may contribute to a safe
conduct of (general) elections or referendums during a situation of pandemic.
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HN360pu y Mahapckoj u y Apyrum ap:kaBama mnoja noceOHum
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Caxnceiiak: Y pagy ce uciiuinyje kaxas je ouo ogiosop Mahapcke xao u gpy-
TUX eBPOIICKUX gpIHcasa HA KOAU3UY usmely ociueapusarsa upasa inaca u mepa
Jjasnol 3gpassma Koje bu ipebano ga odesdege lapayujy ipasa Ha 3gpasmwe. Pag
ce (hoxycupa na eexiie Koje je eilugemuja u3a36ana KOPOHA GUPYCOM UMALA HA
usbope u usbopue ipoyece y Mahapckoj u gpyium gpocasama. Youwiteno, yipa-
6/barbe CULYAYUjoM Tpegcilasballo je 030uban U3a308 goHOCUOYUMA OgIYKA
WUPOM C8elld U gpaHcage Y KOjuMa cy ce CUpo8ogual OUmitu u300pu toKom iaH-
gemuje cyouune cy ce ca iocebnum wewrohama. Y gpoicasamay Kojuma cy goneiie
0gaiyKe ga ce (otiuitu) uzoopu ogpaice (Hecitlo HaKOH 0¢g1alarba), UpuUmMerbugaHne cy
Hosehane mepe 3qwiniuine u WoKoM uzOopHe Kamiare u wokom tiacara. Mehy-
UM, UCKYCIUBO HOKA3Yje gd je, YUPKOC C8UM 08UM HATIOpUMA, Marbe Ipahana ucko-
puctiuio ipaeso tiaca Heio wilo je o ouo cayuaj ipe angemuje. To je cyouuno
gparcage Koje he yckopo oplanusosaiidu uzbope ca 036umnom guiemom. Y ciueapu,
goHOCUOYU OgNYKa, cd jegHe ciuparne, Mopajy ga obezbege Upaso Liaca 3a ceée one
Koju dicenie ga ta ociusape, a ca gpylie, ga wio yuuHe y OKOIHOCIUUMA Koje Hehe
UBAOANCUTUY OUACHOCIUU 3gpas/be bupaya. Y Hamepu ga HOCTUUTHY 8UULY U3TAZHOCT
bupaua, yonasicasarbe u3D0pHUX YCi08a (Koju ce ogHoce, Ha UpuMep, Ha cam HOCiLy-
ilak i1acarba) YuHU ce ga je ouuliegHo pewierve, aiu UpUHYUil UpoiopyUOHATHOCIUY
wlaxohe mopa outuu y3ei y o63up ga ou ce cavygao uHielpuiueiu uzoopa.

Kwyune peuu: uzoopu, uzbopmo ipaso, nangemuja, Kosug-19, iioceban iipas-
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HUNGARIAN CRIMINAL PROCEDURE ACT

Abstract: This paper is focusing on the fundamental changes brought by the
Hungarian Criminal Procedure Act [Act XC of 2017], which entered into force on
Ist of July 2018. New or renewed legal constructs of the criminal procedure are
being reviewed. These range from the introduction of a split model of the
investigation, to the introduction of two ways of cooperation with the defendant
and affect several legal institutions. The new procedural act brings a completely
new approach to the parties’ right of disposal, the extension of the victim’s rights,
the secret information gathering, and many other issues. The author seeks to
capture those provisions of the act that fundamentally define and reflect this new
image of the criminal procedure.

Keywords: Hungarian law of criminal procedure; Hungarian criminal
procedure act; Hungarian criminal justice

INTRODUCTION

In my present paper, regarding the origins of Act XC of 2017 on criminal
procedure I try to give an answer to the questions: why a new codex was needed
and whether there was codification exigency. Would not it have been sufficient to
introduce the alternation within the framework of a comprehensive, novel modi-
fication and remedy the deficiencies of the previous act (Act XIX of 1998 on
criminal procedure)? Without doubt it is tradition not only in criminal law, that
the revision of the codes of substantive law is usually followed by the codification
of procedural laws in a few years’ time, since the application of the altered sub-
stantive law regulations implies the introduction of new procedural regulations.
Besides this practice, which can be regarded general, the particular reasons and
aims of the codification of the new act on criminal procedure have to be examined.
The explanation of the act mentions that the previous act became fragmented:
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since its passing it had been effected by 89 laws and 15 resolutions of the Consti-
tutional Court and its original text had been modified in about 2000 passages.
Several new instruments (e.g.: security deposit, restraining order, waiving the
right to a trial, cases of paramount importance) did not fulfil the hopes and were
occasionally or not applied in practice at all.! In order to remedy fragmentation
during procedural legislation — partly contrary to the approach noticeable during
the legislative procedure of substantial law — the procedure in its entirety has to
be particularly focused on. Referring to the telling example of Barna Miskolczi:
procedural law is like a spider’s web; you may touch it anywhere, the whole system
shakes and shivers as the effect of the touch is conducted along.? As a result the
principles, guarantees and legislative aims whose implementation was both pro-
fessionally and socially expected could only be realized in systematic dimensions
by enacting new laws. Among social and professional expectations and require-
ments several items can be mentioned in a non-exhaustive list, e.g.: the requirement
regarding the effective operation of criminal justice, the request for fair and just
procedure ensuring unconditional enforcement of guarantees, the focus on revealing
so called substantive (objective) justice, the requirements of timeliness and pro-
cedural economy. In general it can be stated that not only a shift in priorities but
a comprehensive change in policy ensued in criminal justice, whose corner points
were defined in a document about the regulating principles of the new law of
criminal procedure approved by the government in February 2015.3

In my paper [ outline in 12 items those novelties of the law entering into force
on Ist July 2018 that caused radical changes compared to the provisions of the
previous law.

1. SUPPORTING DUE PROCESS FOR VICTIMS AND PERSONS
WITH SPECIAL NEED

The new law of criminal procedure emphasizes restorative justice and ad-
dresses the ensuring of the exercise of rights of the injured party as a priority thus
it resulted in a substantial change in its policy in relation to victims. Although the
new codex distinguishes the procedural notion of the injured party and the crim-
inal notion of the victim,* the procedural subjectivity of the injured party was

! https://www.parlament.hu/irom40/13972/13972.pdf, 316., 24 May 2021.

2 Miskolczi Barna, ,,Az 0j Be. fobb vonasairol (1., Ugyvédvilag 2/2016, 22.

3 https://www.kormany.hu/download/d/12/40000/20150224%20IM%20el%C5%9terjeszt%
C3%A95%20az%20%C3%BAj%20b%C3%BCntet%C5%91elj%C3%A1r%C3%A151%20
t%C3%B6rv%C3%A9ny%20szab%C3%A 11lyoz%C3%A 151%20elveir%C5%911.pdf, 24 May 2021.

4 During codification the notion of injured party were proposed for a while, which resembles to
the notion of victim used in the Victim Protection Act. Act CXXXV. of 2005. Magyar Kézlony 156/05.
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rethought. Among the wide scope of the rights of victims, Victim Personal Impact
Statement (VPS) is a novelty, which is an excellent example of incorporating
victim protection acquis into criminal procedures. In the VPS victims can inform
authorities about the physical, emotional, spiritual, etc. impacts they suffered as
a result of a criminal offense (Law of Criminal Procedure Subsection (2) of Sec-
tion 51). VPS is an established legal institution in several European countries,
which does not only strengthen the procedural legal position of the victim in
Hungarian criminal procedures — as victims can justly feel that they can influence
criminal procedures and they are not only objects during evidentiary procedures
restricted to the position of witness — but the court evaluates their statement when
imposing a sentence.

In order to ensure effectively the due process for persons with special needs
the law introduces a new and wider scope of measures (Law of Criminal Procedure
Chapter XIV.) ®Persons with special needs, who are hindered in understanding/
being understood, exercising their rights and fulfilling obligations or effectively
participating in criminal procedures cannot be only the victims or the involved
parties with procedural subjectivity of witnesses, but also — so called secondarily
involved parties — the accused party, defenders, experts, financially affected par-
ties, etc. Authorities acting in criminal cases examine ex officio or upon the request
of an involved party whether the conditions of special treatment subsist. Circum-
stances supporting special treatment can be the age, the intellectual, physical and
health conditions of the involved party, the interrelation between involved parties
or the extremely violent nature of a criminal offence. If authorities qualify the
involved party for a person with special needs, the applied measures have to be
in proportion to the circumstances substantiating special treatment. Measures
specified by the description of special treatment are obligatory to be applied — with-
out a court decision — if the involved party is younger than 18 years old, if he/she
is qualified by the relevant law as mentally handicapped or if he/she is the victim
of sexual abuse. The instruments of special treatment is a dual system based on
the principle of gradualism: besides measures ensuring due process and consid-
eration (e.g.: high level of protection of private life, high level of protection of
personal data, appointment of an assistant, a separate room, sound and image
recordings, using different means of telecommunication) security measures (e.g.:
distorting sound and image recordings when using telecommunication means,
restricting the right of attendance of the accused party and the defense, disregarding
confrontation, closed data management) are also included. The scope of measures
applied during special treatment is extremely wide: as a rule, procedural activities
have to be prepared in a way that they could be carried out without being repeated,

5 Act XC. of 2017. Magyar Kozlony 99/17.
6 Act XC. of 2017. Magyar Kozlony 99/17.
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a meeting between the involved party and other persons not involved in the crim-
inal procedure at the scene of the procedural activity has to be avoided, and some
witness protection measures (e.g: highly protected witnesses, personal protection,
participation in protective programs) are also codified. From 15t of January, 2021.
the so called “Barnahus model” also can be used in the Hungarian criminal inves-
tigation.”

2. MORE CONSISTENT ENFORCEMENT OF
THE DIVISION OF FUNCTIONS

The demand on the consistent enforcement of the principle of the division of
functions (i.e. accusation, defense and judgement have to be separated during
criminal procedures) made the confrontation of different viewpoints regarding
the clarification of truthful facts of a case indispensable during codification. The
problem concerning this topic can be summarized in short as follows: whose re-
sponsibility and evidentiary obligation is it to construct and create the truthful
facts of a case? It is an old rule in Hungarian law of criminal procedure that the
burden of proof is on the prosecution, that is regarding the facts needed for evi-
dence the burden of proof (onus probandi) is on the prosecution. It is the obligation
of the prosecutor to reveal the facts indispensable to evidence, to obtain and
provide the means of evidence and present them to the court. Regarding the means
of evidence the prosecutor submits an offer of evidence to the court in order to
collect them.

During the codification procedure of the new codex remarkable modifications
of the previous law were not made in this respect: although the clarification of the
truthful facts of a case remained a fundamental objective of the court, judges may
not be compelled to clarify the facts ex officio (in the absence of an offer of evi-
dence); as a general principle they may clarify the facts according to the offers of
evidence submitted by involved parties. (Law of Criminal Procedure, Section 164.)8
In the absence of an offer of evidence judges are legally entitled to clarify facts of
a case, but as regards the decisions made by them the consequences of an unsub-
stantiated decision may not be applied in an appellate proceeding just because in
the absence of an offer of evidence by the prosecutor judges did not obtain the
necessary means of evidence and as a result the conclusion of facts remained
unclarified. (Law of Criminal Procedure, Subsection (4) of Section 593.).° It is a
positive and progressive modification for judges but according to some experts a

7 Act XLIIL of 2020. Magyar Kozlony 129/20.
8 Act XC. of 2017. Magyar Kozlony 99/17.
9 Act XC. of 2017. Magyar Kozlony 99/17.
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stricter enforcement of the principle of the division of functions is needed, based
on which in the absence of an offer judges cannot be obliged let alone entitled to
obtain and examine evidence.!®

3. THE NEW SYSTEM OF COVERT INFORMATION-GATHERING
AND COVERT DATA ACQUISITION FOR LAW ENFORCEMENT
PURPOSES

The Law of Criminal Procedure integrates covert information gathering for
law enforcement purposes: relevant previous regulations codified in sectoral leg-
islation were integrated in the new law. As for their denomination the law uses
"covert means’ instead of the dual usage of covert information-gathering and
covert data acquisition — used respectively in the different stages of procedure —,
when it refers to the relevant concept. Furthermore, the new codex allows crime
detection with covert methods within a short deadline prior to the order of open
investigation but within the frame of a criminal procedure in order to establish or
exclude suspicion of crime."! The new law specifies the so called preliminary stage
as an independent procedural stage, which may be an optional operative phase of
the criminal procedure with the participation of the agency of the police respon-
sible for crime prevention and crime detection, anti-terrorist agencies besides the
public prosecutor’s office and investigation authorities, which are entitled to take
procedural steps in order to obtain necessary information for the decision to be
made on ordering investigation'? for a limited period of time (for six — exception-
ally for nine — months). During this period of time covert means can be applied.
Since 1st July 2018, criminal procedure has been divided into separate stages,
which is represented by the trio'3 of preliminary procedure — crime detection —
crime examination during covert and open investigation.

While the preliminary stage ("information confirmation procedural stage’)
is initiated on the basis of basic information, investigation is based on suspicion.
Besides the preliminary procedure covert means may be applied during two other

10 Erik Mez6laki shares this viewpoint, see Mezélaki Erik, “A funkciomegosztasrol, kiilonos
tekintettel a vadloi és a birdi feladatok elkiiloniilésérdl”, www.jogiforum.hu/publikaciok/24.08.2014.,
613. Furthermore, see Istvan Konya: (...) the strength and efficiency of Subsection (1) of Section
164. of the Law of Criminal Procedure are weakened by the fact that the prosecutor’s move for the
acquisition of evidence provides a sufficient way for the prosecution to be relieved of the liability
of "obviousness’ (without any real procedural activity). Konya Istvan, “Az alapvet6 rendelkezések
jelentdsége az 11j biintetdeljarasi torvényben”, Beliigyi Szemle 3/2018, 49.

I Fantoly Zsanett — Budahazi Arpad, ,, Biintetd eljdrdsjogi ismeretek I. Statikus rész” Dialog
Campus Kiado, Budapest, 2019. 129.

12 The general explanation of Act XC. of 2017. Magyar Kézlony 99/17.

13 Finszter Géza — Korinek Laszl6, “Az eltiint gyanu nyomaban”, Beliigyi Szemle 3/2018, 104.
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stages of the investigation (crime detection and crime examination — see in details
in item 6.). When applied fundamental rights — inviolability of private homes,
protection of privacy, confidentiality of correspondence, protection of personal
data — are limited by authorized agencies without the knowledge of the involved
person (Law of Criminal Procedure Subsection (1) of Section 214.)."* The aim of
the application of covert means besides/during open investigation is to ensure
substantiated indictment.

The necessity of covert investigation and the right of states to apply it are
recognized by both the European Court of Human Rights and the Hungarian
Constitutional Court, but they emphasize that it may be applied as last resort, in
accordance with the strict criteria of necessity-proportionality and it has to be
target-assigned, with special request to legal certainty and limited by strict pro-
cedural guarantees, since it is interference in fundamental rights without the
knowledge of the involved person." In order to guarantee the legal application of
these means the law decrees the examination of necessity-proportionality as a
general rule, which states that covert means may be applied only if there are rea-
sonable grounds to believe that the acquired information or evidence is absolutely
necessary to achieve the goal of the criminal procedure and they cannot be ob-
tained in any other way (1); the application does not limit the fundamental rights
of the involved party unproportionally to the goal of law enforcement (2); and with
the application, information or evidence connected to criminal offence can be
obtained (3) (Law of Criminal Procedure Subsection (5) of Section 214.).16

Those measures that guarantee the access to the courts, the rights of the
defense, and the rights of due process have to be ensured during and after the
interference in fundamental rights. Concerning the system of covert means the
Law of Criminal Procedure contains a threefold division; measures which do not
require authorization by the judge or the public prosecutor (1) (e.g.: probing, traps),
measures which require authorization by the public prosecutor (2) (e.g.: ghost
shopping, employment of undercover investigator) and measures which require
authorization by the judge (3) (e.g.: wiretapping, secret investigation). Measures
which do not require authorization by the public prosecutor or the judge and as a
main rule those measures which require the authorization of the public prosecutor
may be applied without a time limit according to the law of Criminal Procedure.!”

4 Act XC. of 2017. Magyar Kozlony 99/17.

15 Kardos Timea, ,,A biiniildozési célu titkos felderités strasbourgi megitélése, a hatalyos
magyar szabalyozas fobb problematikéja”, Katonai Nemzetbiztonsagi Szolgalat Szakmai Szemle
2/2017, 121 — 135.

16 Act XC. of 2017. Magyar Kozlony 99/17.

17 Fantoly Zsanett — Budahazi Arpad, ,, Biintetd eljardsjogi ismeretek I. Statikus rész”, Dia-
16g Campus Kiado, Budapest, 2019. 130.
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4. THE EXTENSION OF THE SCOPE OF
TELECOMMUNICATION DEVICES

The possibility of interrogation and trials via video conference was included
in the previous law, but the new Law of Criminal Procedure and the Government
Decree on the Detailed Rules of Investigation and Preparatory Procedure!® wid-
ened its scope of application and significantly broadened the categories of cases
when video communication may be applied. The use of telecommunication devices
makes the criminal procedure faster since involved parties do not have to appear
in person at the scene of the procedure. The connection between the scene of the
procedure and other, separate locations is provided by sound and video recording
or continuous sound recording. The latter category (communication via continuous
sound recording) may be applied in three cases only: interrogation of witnesses
(1), ensuring the presence of an interpreter (2), hearing of the experts and inter-
rogation of the accused party during investigation (3). It has become an important
instrument in the practice of penal institutions.® Besides modernity, opportuneness,
cost efficiency and the specific support of the defense of the involved parties — first
of all that of the victim — the use of telecommunication devices does not endanger
the guarantees of criminal procedure and the regulation enforces the right of the
accused party to a trial and also the principle of immediacy.?’

Although it does not belong strictly to the topic of telecommunication devices,
I find it important to mention the ’contact by electronic means’.?! The new Law of
Criminal Procedure introduces the obligation for acting authorities and specific
private individuals (typically the public defender) of the use of electronic contact
in their written communication. The Law also recognizes the optional form of
contact by electronic means, in which case paper-based communication may also
be used (Law of Criminal Procedure Chapter XXVII).??

5. THE NEW SYSTEM OF THE REGULATION
OF COERCIVE MEASURES

The new Law on Criminal Procedure outlines the system of coercive meas-
ures classified, grouped and with respect to the principle of proportionality. The

18100/2018 (V1.8.) Korm. rendelet, Magyar Koziony 81/18. 4012-4065.

19 Juhasz Zsuzsanna, ,,Videokommunikacié alkalmazéasa a bortontigyekben”, Miskolci Jogi
Szemle 2/2019. 428-437.

20 The general explanation of Act XC. of 2017. Magyar Kozlony 99/17.

2l The detailed rules concerning electronical communication are contained in Act CCXXXII
of 2015 (Act of e-administration) 202/15, 26809 — 26859.

22 Act XC. of 2017. Magyar Kézlony 99/17.
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coercive measures affecting personal liberty may be applied exclusively to the
accused party or the person who is seriously accused with committing criminal
offence and their personal liberty is either limited or deprived.?® The unambiguous
innovation in the Law is that it emphasizes the priority of alternative coercive
measures over detention by the classification of those measures starting from the
less stringent ones to the most serious ones.”* Among the coercive measures af-
fecting personal liberty, detention is the only measure which may be ordered by
the investigation authority, the public prosecutor’s office and the court; the others
(restraining order, judicial supervision, arrest, preliminary involuntary treatment
in a mental institution) are coercive measures affecting personal liberty subject
to judicial authorization. Detention may be applied as ultima ratio by the author-
ities, it is preceded by all other alternative measures (security deposit, restraining
order, specific forms of judicial supervision). The upper limit of detention re-
mained one, two, three or four years depending on the sentence of the criminal
offense, except in the case of criminal procedures concerning offenses of life
imprisonment sanctions when the arrest has no upper limit.

Previous legal regulations concerning the scope of coercive measures affecting
property (2) : search, body search, seizure, impoundment, provisional suppressing
of electronic data — were not modified substantially. The right to capture an of-
fender in the act is a special coercive measure since it authorizes the citizens to
restrain the personal liberty of the offender until the arrival of the investigative
authority (Law of Criminal Procedure Part 8).%°

6. THE NEW MODEL OF INVESTIGATION

According to the new divided model of investigation the procedure is divid-
ed into two phases: crime detection and inspection. Crime detection (1) begins
with the appearance of suspicion concerning criminal offense and lasts until the
communication of the well-founded suspicion concerning a particular offender.
The detection of criminal offenses and their perpetrators belong to the tasks of
the investigative authorities which have the necessary personnel and forensic
expertise. On the other hand, there are cases when investigation is initiated against
a particular person based on well-founded suspicion of criminal offense. In this
case crime detection is omitted and investigation starts with the inspection phase.
Inspection can also be omitted if the perpetrator makes an agreement during the
investigation procedure since in this case the investigative authorities — besides the

23 Belovics Ervin, ,,A kényszerintézkedések” (eds: Belovics Ervin — Erdei Arpad), ,, 4 biinte-
téeljarasi torveny magyarazata”, HVG-ORAC Kiado. Budapest, 2018. 347.

24 Miskolczi Barna, ,,A kényszerintézkedések uj rendszere” Ugyvédvilag 5/2016, 22.

25 Act XC. of 2017. Magyar Kézlony 99/17.
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interrogation of the accused party — do not carry out acts of prosecution otherwise
necessary.?® The duties of the investigative authorities and the public prosecutor’s
office and their relations are different during crime detection and inspection.
During crime detection phase the investigation authorities have to report to the
public prosecutor’s office about the state of investigative every sixth month. In-
vestigative authorities act basically independently during crime detection phase
(under the legal supervision of the public prosecutor’s office), but during the phase
of inspection (2) — when the focus is on obtaining evidence against particular
perpetrators — the procedural activities of the investigative authority are instructed
and directed by the public prosecutor’s office. Indictment or its alternatives con-
stitute the last measures of the phase of inspection. It results in an anticipated re-
sponsibility for decisions on behalf of the public prosecutor, due to its anticipated
decision on the possibilities of opportunity (e.g.: proposals for decrees or measures
by the public prosecutor’s office, conditional suspension by the public prosecutor,
initiating mediation procedure, offering agreement of the first type) the investi-
gative authorities have to report to the public prosecutor’s office about their position
concerning the particular case within eight days of the notification of the reason-
able suspicion. The public prosecutor is in a decision-making position at an early
stage of the inspection and is able to define the future course of the procedure.?’
In legal practice diverse measures of indictment is preferred, which results that the
number of classical indictments decreases.

7. THE RENEWED SYSTEM OF COOPERATION ON BEHALF
OF THE ACCUSED

Two types of cooperation on behalf of the accused party is defined by the
new law: besides the so called first type of cooperation, which may be applied
during investigation, a so called second type, which may be applied at the prelim-
inary hearing, was introduced. The first type cooperation (1) is a formal, written
agreement made between the accused party, the defense and the public prosecutor’s
office — independently from the court — on the confession during the investigation
procedure. In this case indictment is made according to special rules: the written
agreement constitutes the appendix of the indictment. The court can examine the
legality of the agreement but cannot modify its content. If the court approves the
agreement by an order because it established its legality ruling can be made at the

26 Farkas Akos, ,,A nyomozas” (eds: Belovics Ervin — Erdei Arpad), ., 4 biintetGeljdardsi
torvény magyarazata”, HVG-ORAC Kiad6, Budapest, 2018. 473.

27 According to Péter Hack the new regulations create an opportunity of decision for the prose-
cution and also interest in closing a case in some way by bringing these decisions forward to an earlier
stage of the procedure. Hack Péter, ,,A biintetdeljaras Gjitasanak esélyei” Beliigyi Szemle 3/2018, 81.
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preliminary hearing or the following hearing. If the court does not approve the
agreement and dismisses it, ruling is made according to the rules of ordinary
procedure at a hearing following the evidentiary procedure in the form of a final
decision (Act of Criminal Procedure Chapter LXV.).?8

In the case of the second type cooperation (2) investigation and indictment
takes place according to the general rules, and there is no opportunity of making
a formal agreement during investigation. The negotiation begins after the indict-
ment at the preliminary hearing and even if the accused party pleads guilty it is
not recorded in a written agreement. Practically, the public prosecutor’s office
states in the bill of indictment the type, the extent and the term of the proposed
punishment if the accused party pleads guilty, and when this 'motion to punish-
ment’ is accepted by the accused and he/she waives their rights to a trial the
second type of cooperation materializes. In this context if the accused party pleads
guilty and his confession is accepted by the court, ruling may be made at the
preliminary hearing or at the following hearing, but the imposed sanction may
not be more severe than the one proposed by the public prosecutor in the bill of
indictment. If the confession is not accepted by the court, the final decision is
made after a regular process following the evidentiary procedure (Act of Criminal
Procedure Chapter LXXVI.).?

Unlike plea deals in the US, conclusion of facts and its legal classification
may not be the subject of the agreement; they are defined and notified to the ac-
cused by the public prosecutor. The scope of the procedure of negotiation may
apply only to the sanction, its type, extent and term; and other incidental measures
(e.g.: costs of criminal procedure, civil claims).

I submitted my present paper three years after the new Hungarian Law of
Criminal Procedure had entered into force. After examining the jurisprudence of
this three years it can be concluded that the first form of the most important uniform
measures of the new law; the first type cooperation, when agreement is made
during investigation phase, is very rarely applied (during the first six months only
22 cases were recorded), while the second type of cooperation, when agreement
is made at the preliminary hearing, is applied much more frequently, the result of
which preliminary hearing, as a special form of public trial is becoming an accepted
form of court procedure.

8. THE SIMPLIFICATION OF COURT PROCEDURE

An important starting point is, that the right of the accused to be present at
a trial is a right that may be waived. As a result, the notified absence of the accused

28 Act XC. of 2017. Magyar Kozlony 99/17.
29 Act XC. of 2017. Magyar Kézlony 99/17.
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is regularly accepted by the court during court procedures. This right of the accused
implies the ‘broadening’ of the obligations of the defense, since the defense has to
participate in trials held in the absence of the accused and has to act as a guardian
for service of process on the account of the accused party.** It must be emphasized
that according to the regulations concerning the assignment of a public defender is
the obligation of the appropriate regional bar. According to the new Law of Crimi-
nal Procedure the seconding authority (investigative authority, the public prosecutor’s
office, or the court) requests the appropriate regional bar, which assigns the defend-
er proceeding in the particular case with the help of an IT system operated by the
bar itself. It is obviously a clear progress compared to the earlier regulations, ac-
cording to which the acting (typically investigative) authority in a particular case
was obliged to assign a public defender proceeding in the same case. This routine
resulted in a less effective defense since authorities preferred public defenders who
did not present motions or make comments at trials and were more like passive
participants of the procedure than active ones ‘speaking out’ against authorities.

If we compare the present role of the preliminary hearing with measure of
minor importance regulated by the previous law, it can be stated that preliminary
hearing has become an important centerpiece of the procedural phase. We might
assume that within a few years’ time preliminary hearings will be the general
procedural form in criminal procedures at courts. Preliminary hearings are public
trials, whose aim is that the accused party and the defense can present their view-
points in connection with the accusation prior to the main hearing and thus they
can contribute in the shaping the particular criminal procedure. Preliminary hear-
ing has to be held within three months of the delivery of the bill of indictment.
The importance of preliminary hearings is supported by the fact that one type of
cooperation on behalf of the accused party (cooperation of second type) is made
possible at this stage, or — in case agreement is not reached — the parties can define
the basic course of the evidentiary procedure, when they are obliged to make their
evidentiary motions. Later, during the trial they may make evidentiary motions
only under restrictive conditions.

The introduction of the measure of limited appeal also contributes to the
simplification of court procedures. Provided the parties contest only certain res-
olutions of the final decision with their appeal (e.g.: the type or extent or term of the
punishment, resolution concerning civil claims, the explanation of acquittal, etc.)
the appellate court is authorized and obliged to review only the contested parts of
the judgement. The appellate court may examine ex officio the actual — absolute
and relative — procedural infringements even in the case of a limited appeal and
may even annul the judgement of first instance.’!

30 Banati Janos, “Védsi szemmel a biintetdeljarasi torvényrdl” Beliigyi Szemle 3/2018, 91.
31 The general explanation of Act XC. of 2017. Magyar Kozlony 99/17.
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9. THE REFORM OF THE SYSTEM IF LEGAL REMEDY

Limited appeal and — as a main rule — limited review as a consequence both
contribute to the simplification of proceedings for legal remedy. According to the
intentions of the limited remedy the appellate court reviews only those parts of
the contested (final) judgement which were contested by parties entitled to appeal.
In this way the appellate court has more time to establish the facts. By dividing
the category of groundlessness (complete or partial groundlessness) the new Law
also defines its legal consequences. In case of partial (rectifiable) groundlessness
(e.g.: facts are partially undetected or contrary to the documentary evidence) the
appellate court acts in its reformatory power and corrects/rectifies, completes the
facts established by the court of first instance. In case of complete (non-rectifiable)
groundlessness (e.g.: facts are completely undetected) the appellate court acts in
its cassational power and annuls the judgement of the court of first instance (annuls
the conclusion of facts) and obliges the court of first instance to conduct a new
proceeding in the case (Act of Criminal Procedude Section 592).32

A new element of the law is that it allows appeal against rulings of second
and third instance annulling previous rulings.

10. THE NEW REGULATORY SYSTEM OF SPECIFIC PROCEDURES

The main duty of criminal procedures is to judge the main questions of a
criminal case based on accusation: deciding the culpability and the legal classifi-
cation of the act, and in case of criminal liability choosing, imposing and enforcing
criminal sanctions (punishment, punitive actions). It may happen according to
regulations applied in so called ‘regular’ procedures or in specific procedures.®
During specific procedures — similarly to regular procedures — rulings are made
concerning the main questions of a criminal case (criminal liability of the accused
party, legal consequences) according to criminal principles (tolerating exceptions),
based on specific rules and exceptions defined by the law.

The new law of criminal procedure regulates 13 specific procedures (Act of
Criminal Procedure Part 20).34 In criminal procedures against juvenile offenders
(1) and at court martials (2) associate judges as lay participants may participate
in trials: as a main rule, at juvenile courts teachers, psychologists and child welfare/
family protection experts, while at court martials professional soldiers may hold

32 Act XC. of 2017. Magyar Kozlony 99/17.

3 Belegi Jozsef, ,,A kiilonleges eljarasok™, (eds: Belegi Jozsef) Akéacz Jozsef — Belegi Jozsef
—Belovics Ervin — Csak Zsolt — Czine Agnes — Konya Istvan — Lang Laszlo — Marki Zoltan — Mészér
Ro6za — Molnar Gabor — Somogyi Géabor — Sods Laszlo, ,, Biintetéeljarasi jog I-11.” HVG-ORAC
Lap-és Konyvkiado Kft., Budapest, 2018, 1691.

34 Act XC. of 2017. Magyar Kozlony 99/17.
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the position of associate judges. Against privileged persons (3) — as a main rule
— may not be initiated prosecution until their immunity is waived.

Among specific procedures facilitating and accelerating proceedings, indict-
ment (4) is divided into two categories: being caught in the act (in flagrante delicto)
and confession. In both cases judicial procedure takes place within two months
from the time of commission. The complex rules of negotiation procedure (5) based
on the cooperation with the accused party were described earlier in my paper. In
procedures resulting in a criminal order (6), the court makes the final ruling
within one month of the receipt of the case — without hearings, based on the doc-
uments of the investigation. Suspended imprisonment is most severe sanction of
criminal orders, but in this procedure mostly financial penalty is imposed.

The court procedure is not obstructed if the accused party is inaccessible or
absconds. The so called ‘in absentia procedure’ (7) against an absent accused
party creates the opportunity for a trial even if the accused party is not present.
When the abode of the accused is revealed to the authorities at any stage of the
court procedure, the accused party may request retrial in his presence. Regulations
concerning the accused party staying abroad (8) show many parallels with the
criminal procedural regulations in case of the accused in absentia, but they refer
to cases when extradition or delivery are not viable solutions.

Procedures when deposit is placed as collateral (9) are also classified as a
specific procedure (the previous law classified it as a special proceeding). The
objective of procedures with deposit as collateral is that criminal procedures can
be conducted against in the absence of the accused living/abiding abroad espe-
cially in the case of less serious offenses.

After regulations concerning civil action (10), those of substitute of civil
action (11) became codified as an integral whole — instead of sporadic reference
in the previous law — among specific procedures in the new law. It is the charac-
teristic of both procedures that the function of accusation is not performed by a
public prosecutor — otherwise acting in case of public crime — but the aggrieved
party acts with special authorization and possesses subjectivity as a civil suit or
in a civil action or substitute of civil action to bring, represent and prove charges.
As a civil suit or the aggrieved party may represent accusation in cases of less
serious offenses (e.g.: assaults, defamation, libel). As a civil suit or in substitute
civil action the aggrieved party may act in three cases: rejection of accusation,
termination of investigation and withdrawal of a case.

In case of concealing assets, dispossession or blocking access to data (12) a
specific procedure may be initiated if criminal measures cannot be applied in
general main proceedings due to certain procedural impediments, but the unlaw-
ful situation has to be terminated.*® The perpetrators of criminal offenses against

35 (eds.: Belovics Ervin — Erdei Arpad), ., 4 biintetdeljardsi torvény magyardzata”, HVG-ORAC
Kiado, Budapest, 2018, 1033.
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border fences are mostly foreign citizens. The reason for proceedings against them
(13) is the problem of migration and the more effective defense of the Schengen-ar-
ea border. The new legal regulations concerning foreign citizens are basically
identical with the previous version: on the one hand it contains the prohibition of
discrimination, that is no one should be disadvantaged because they cannot speak
and understand Hungarian, on the other hand it acknowledges the freedom of the
use of native language during criminal procedures.’® Procedural regulations re-
garding foreign accused parties first of all facilitate effective defense, for example
foreign citizens are entitled to contact consular representatives of their home
country and communicate with them either personally — under supervision — or
in postal or electronic ways without control.?’

11. EXTRAORDINARY PROCEEDINGS

In case of extraordinary proceedings, the court does not focus on the main
question of a criminal case; the criminal liability of the accused, but decides in
minor details which were not dealt with during the regular procedure and typical-
ly influence the enforcement of the final judgement. Extraordinary proceedings
become strictly necessary after normal proceedings due to certain facts or cir-
cumstances.?® Basically they do not amend the mistakes or deficiencies of the
final judgement (for that purpose extraordinary appeals, e.g.: simplified revision
procedures are applied) but they make corrections concerning circumstances
arising subsequently. The new law deals with consolidated sentencing or the post-
ponement of the earliest date of parole eligibility in case of life sentences within
the system of special proceedings.

12. THE NEW, DIVIDED SYSTEM OF COMPENSATION

The law introduces the divided system of compensation, which includes the
simplified compensation procedure based on a tariff system (1); and actions for
compensation (2). In the first case an agreement is made between the party claim-
ing compensation and the state without a court procedure, after which no claim

36 Hautzinger Zoltan, ,, A migracid és a kiilfoldiek biintetdjogi megitélése”, AndAnn Kiado,
Pécs, 2018, 143.

3 Hautzinger Zoltan, ,,A kiilfoldiekkel és az irregularis migracioval 6sszefiiggé biintet6jog-
alkalmazas a 2017. évi biintetdeljarasi torvényben” Beliigyi Szemle 11/2018, 92.

38 Belegi Jozsef, ,,A kiilonleges eljarasok” (eds.: Belegi Jozsef) Akacz Jozsef — Belegi Jozsef
—Belovics Ervin — Csak Zsolt — Czine Agnes — Konya Istvan — Lang Laszlo — Marki Zoltan — Mészar
Roza — Molnar Gabor — Somogyi Gabor — So6s Laszl0, ,, Biintetéeljardasi jog I-11.” HVG-ORAC
Lap-és Konyvkiado Kft., Budapest, 2018, 1691.
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enforcement shall lie. If the claim is justified compensation is paid to the claimer
according to a determined tariff system.3* In the second case the party claiming
compensation files a suit against the state (Act of Criminal Procedure Chapter
CVIIL).40

CLOSING ARGUMENTS

’No area of a practical legal system has a closer connection to the Constitu-
tion, and no area has a more direct influence on the most important civil rights
and most important assets of the citizens than criminal justice.” — reads the expla-
nation of Article XXXIII. of 1896 on the code of criminal procedure (the first
Hungarian Law of Criminal Procedure).*' This 125-year-old thought is valid also
nowadays: criminal justice is nothing else but the reflection of constitutional rights
in judicial practice, which defines the development of the legal culture of any
democratic constitutional state. The examination of a new codex raises the question:
Has it lived up to the expectations at its codification? Only three years has passed
since the new law on criminal procedure entered into force, thus examination
covers only a short period of time. It can obviously state that the investigation
phase of criminal procedure has shortened and as for court proceedings, prepara-
tory hearings have become more common. Instead of evidentiary procedures at
hearings agreements are made at preparatory hearings in significant percentage
of cases. This tendency has generated different opinions among the experts of
Hungarian criminal justice: according to some experts the decline of the dogmat-
ics of substantive law results in the diminishing role of evidentiary procedures,
which — especially in the long run — endangers the future development of the
crystal-clear system substantive law dogmatics created during past centuries. On
the other hand, some experts believe that the improvement of the timeliness and
fastness of procedures results that simpler cases can be solved and closed in sim-
plified procedures thus extra judicial capacity is at disposal to deal with cases
which require high level of professional consideration and expertise. This tendency
definitely leads to the improvement of substantial law dogmatics.*?

’Hungarians are a nation appreciating and seeking justice (...)” — reads the
general explanation of our new law of criminal procedure. If the new form of
procedure, i.e. the procedure resulting in an agreement based on the confession
of the accused party, becomes accepted and even widespread in legal practice, it

3 The general explanation of Act XC. of 2017. Magyar Kézlony 99/17.

40 Act XC. of 2017. Magyar Kozlony 99/17.

41 https:/net jogtar.hu/ezer-ev-torveny?docid=89600033.TVI&searchUrl=/ezer-ev, 24 June 2021.

42 For details of the discussion see: Fantoly Zsanett, “Szegedi workshop az 4j biintetdeljarasi
torvény elméleti és gyakorlati kérdéseir6l”Jogtudomdanyi Kozlény 9/2019, 373-376.
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does not imply that we would renounce the conclusion of facts based on truth and
legal classification. Unlike plea bargain applied in the USA, the Hungarian crim-
inal procedure of agreement remained the task of the public prosecutor’s office to
define the conclusion of the facts and the legal classification of a case. Facilitating
and simplifying criminal procedures may not override the due process of law and
violate the subjectivity rights of the accused.
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O cnenudguyHocTuMa HOBOT Malhapckor
3aKoHa 0 KPUBUYHOM MOCTYNKY

Casxceitiax: Y o6om pagy y 6e3u H08ol malapckol 3akona o KpuguuHoM io-
cuyiiky, xoju je cutyiiuo na cuaiy 1. jyna 2018. togune [3axon o6poj X1 uz 2017.
logune], pazmaiupamo wiememHe UpomeHe Koje ce iojasmyjy y mahapckom Kpu-
BUYHOM UPOYECHOM Upagy Kao Hoge uiu 0OHo8meHe lipasHe unctuuiyyuje. Ose
PA3HOBPCHE CUeYUDUUHOCTUU 3AX6ATUA]Y HU3Z UPAGHUX UHCTUUTLYYUA, TOYes Og
yeohera ilogemenol Mogeaa uciupaie cee go yeohera geéa tuila iiopasHarsa. Hosu
upoyecHu 3aKoH y 0gHOCY HA paHuje 3aKOHe JOHOCU UOWIUYHO HOBU UPUCWLYU )
iloinegy pasa pacilonalara Clipanaxa, y ee3u ipowupersa ipasa owidehenuxa,
ajHot UpuUKyilbara Hogatmaxka u y MHOTUM gpyium iuidarsuma. Ayidop naciuoju
ga otiKkpuje oHe ogpegbe 3aKOHaA Koje pyHgameniiaiHo ogpehyjy 08y HO8Y CIUKY
3aKOHA.

Kwyune peuu: malhapcku 3axon o kpuguunom ioctuuyiiky, mahapcku 3axon
0 KpuBUUHOM HOCIUYIKY, Mahapcko KpusuuHo ipasocyhe.

Harym npujema panga: 29.09.2021.
Jlatrym nocraBibama KOHauHE Bep3uje paga: 12.01.2022.
Hatym npuxBarama paja: 23.01.2022.

1284



Hayuna kputuka 339.923:061.1EU
doi:10.5937/zrpfns55-33210

Zsolt Laszlo K. Becsey

Karoli Gaspar University of the Reformed Church in Hungary
Institute of Social Sciences and International Studies
becsey.zsolt@kre.hu

CENTRAL EUROPEAN PREPARATION FOR
THE EUROPEAN INTEGRATION

Abstract: In addition to the author’s scientific work, the study -based on
pragmatic experiences -analyses the factors that characterized Central European
countries before the change of regime (1990) and then the foreign economic model
through which Poland, Hungary, the Czech Republic and Slovakia (,,Visegrad 4”)
reached EU membership in 2004. The study highlighted that, with different depths,
in all countries concerned economic policies were characterized by liberal
bankruptcy regulations and strict conditions of competition, so that they could
prove their ability to meet the condition of a functioning market economy for EU
membership'. The export-oriented model, built on efficient inflow of foreign direct
investment and high-tech in the early 1990s, was implemented by the late 1990s
to demonstrate that these states were ready to meet another condition of EU
membership, namely to meet the challenges of the internal market.? This
transformation represented a problem for the current account balance in the 1990s
(mainly due to the loss of traditional national export capacities) only in the middle
of the decade, and it was only at the end of the decade that trade balances showed
surplus with the EU. The total external equilibrium of the Visegrad countries was
maintained by the fact that the inflow of FDI had not yet started to conclude in
the withdrawal of profits from recent investments in Central Europe, and the
countervailing effect of EU net transfers, which began to arrive later parallelly
with the start of the withdrawal of FDI dividends. The CEFTA co-operation
concluded in 1992 followed the economic liberalization timetable of that of the
Visegrad Four with the EU parallelly but did not go beyond its depth for political
prudence, thus providing full opening to each other only after and through EU

! European Council, Presidency Conclusions, Copenhagen, June 1993, Bulletin of the European
Commission, 8.
2 Ibid
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membership, more precisely the liberalisation in services or in sensitive agricultural
trade. The CEFTA treaty was expanded to the Balkans after 1995 and has been
and is still a good example for countries that do not want to stay in an ex-Soviet
or ex-Yugoslav economic integration but is a good method for them to prepare for
the earliest possible EU membership.

Keywords: CEFTA, EU accession, current account, Visegrad, trade balance.

INTRODUCTION

Central Europe has always considered its post-WWII affiliation with the
Soviet zone to be temporary, as there had been no roots of communist background
— e.g. partisan movements — here, as evidenced by its Western reintegration goals
after the regime change in the early 1990s. 3That is why it was so important for
the Hungarians, the Czechs, and the Polish in 1990 to strengthen relations with
each other, even if they are not directly adjacent today but share a similar fate and
attitude, unlike the Slovaks torn from the historical Hungarian state, and they hold
problems for Hungary with her national minorities.*

However, the level of regional relations in Central Europe was very low at
the time of the change of regime in the economic spheres, as the settlement of the
common security policy legacy, namely the abolition of the Soviet system (and
the withdrawal of the Soviet troops), the dissolution of the Warsaw Pact, was in
the forefront of their efforts. Finally, by the middle of the decade, (following the
separation of the Czechs and the Slovaks in 1993) the four countries had become
militarily independent, which also offered the prospect of a common security
policy framework- NATO partnership and membership in 1999 and for Slovakia
in 2004. However, this study does not focus on this, but on the economic as well
as on the political-cultural dimension in the period of 1990-2004, which deter-
mined the closer ties for the region in the long run.

3 Jeszenszky Géza, “Kisérlet a trianoni trauma orvosldasara”, Osiris Kiado, 2016, 53-60, see also
program of the Antall Government in Hungary, 1990. https://www.parlament.hu/naplo34/005/
0050004.html

4T will not address here the problems arising from the legacy of the Benes decrees codifying
collective Hungarian and German guilt, as this has already been transformed into a bilateral Slovak-
Hungarian problem after the Slovak-Czech split in 1993, as well as the contradictions related to the
planned Bés-Nagymaros Dam project on the Danube. See in detail: G. Jeszenszky, 2016, 88-93 and
242-247.
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2. THE PRE-CEFTA® ERA

2.1. The role of earlier Central European economic relations for
the post regime change era

It does not need any particular explanation that during the period of the
Austro-Hungarian Monarchy, which also functioned as an early customs and
currency union in Europe, closer economic relations were established between
the Hungarian (including the Slovak inhabited regions), Czech and the southern
Polish territories controlled from Vienna.® 7 However, it is not so well-known what
the trade was like between the successor states of the Monarchy established by
the peace treaties around Paris (1919-20). Due to the loss of historical Hungarian
territory and population, a very tense relationship prevailed between the truncated
Hungary and the so-called successor states (Czechoslovakia, Romania, Yugoslavia),
the foreign economic trends in the relations of the countries in this region also
introduced high protective customs tariffs against each other after the short post-
war boom. The implementation of an economically less efficient self-sufficiency
was started, boosting the emergence of industries in all the successor states that
earlier had not been necessary through the specialization of the internal market
during the Monarchy. 8Lower import tariffs were imposed only on raw materials
that were necessary to exploit existing processing capacity, instead of introducing
a preferential system that maintained specialization. Yet the fact that all three
later Visegrad countries joined the League of Nations can be considered a prac-
tical manifestation of the preference of westernization and the European idea, and
even the handicapped Hungary was able to start its economic consolidation with
external borrowing. It also foreshadowed the contours of a later Central European
regional integration, with the successor states of the Monarchy trading most in-
tensively with each other in the 1920s, despite all tensions, despite political and
protective tariff problems. The fact that in the 1930s, all the three — and other
regional — countries became increasingly dependent on the German economy — not
only in trade but also in capital — technological relations — which gained a distortedly

5 Central European Free Trade Agreement

6 Berend T. Ivan-Ranki Gyorgy, “Kozép-Kelet-Eurdpa gazdasagi fejlodése a 19-20. szazadban”,
Kozgazdasagi és Jogi Konyvkiado, Budapest, 1976

7 In 1912, Hungary handled more than 70 % of its foreign trade within the Monarchy
(officially with Austria), and only Germany was a significant partner with the share of 7-10 %.
Even in the 1920s, these relations were dominant, and then Germany was in a more prominent
position, so it is no coincidence that the same situation arose with the reintegration of Central Europe
in the 1990s. See Koves Andras, “A KGST-kereskedelemtdl az EU-csatlakozasig”, Kézgazdasdagi
Szemle, Budapest, July-August, 636.

8 Hungary, for example, built out its light industry in the 1920s, as before 1920 these products
were procured from Czechia or Austria. See: Domonkos Endre, “Kozép- és Kelet-Europa gazda-
sagtorténete a két vilaghaboru kozott”, Aposztrof Kiado, Budapest, 2016. 300-320.
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dominant form during World War 11, foreshadowed and determined a special re-
lationship for the late communist period and for the post change of regime era.’

The Soviet occupation and the accelerated ,,sovietisation” after 1947 (with a
special Titoist version created in Yugoslavia) namely, the establishment of Soviet-type
ownership and production relations, which included not only the full nationaliza-
tion of industrial companies, the monopolization of foreign trade by the state, also
had a common heritage among the Visegrads. We can also mention the artificial
distortion of price conditions and even the collectivisation of agriculture, although
in the case of Poland the abolition of family farms did not take place.!®

2.2. The establishment, crises and collapse of the CMEA,
escape into the free world

However, the decisive factor in the economic aspect of the relationship between
the members of the region'!, was the establishment of the CMEA!? in early 1949,
which started the barter trade of the Sovietized systems. By the 1950s, Soviet-ruled
successor states of the Monarchy — except for Austria — economic relations, which
at the time were more of a commercial nature, declined to the West and simplified
mainly into radial-type trade relations with the Soviet Union'3. Yet after a while,
this Soviet engine suffocated, but could not be replaced by significant cross-border
“small CMEA (non-Soviet Central European CMEA member states)” cooperation.

At the end of the 1970s, CMEA countries still represented more than 50 %
in the foreign trade of the member states, dominated by the Soviet Union. The
market access opportunities provided by the CMEA and the so-called trade with
the developing world were still important at that time. Trade with the developing
world accounted for more than 6-18 % of exports of the countries due to good
political relations and foreign currency hunger.'

Meanwhile, with the collapse of the Soviet economic-political model, the
very basis for the existence of the CMEA was called into question together with
trade through artificial pricing, balanced bilateral deliveries. This communist

? Ibid, 300-320.

10 Gray, Gvain, “Poland the European Tiger. Euromoney Publications”, 1995. 13-18. and 59-86.,
and Domonkos Endre, “Kozép- és Kelet-Eurdopa gazdasagtorténete 1945-1953 kozott”, Budapest,
Aposztrof Kiadd, Budapest, p. 45-53. and 97-184.

I The Visegrad cooperation was established by the Visegrad declaration by the Czech and
Slovak Republic, Poland and Hungary in February 1991, see: G.Jeszenszky, 2016, 123.

12 Council for Mutual Economic Assistance; economic integration of the European Soviet
ruled countries; later the membership was extended to some communist and Soviet influenced
countries in other continents.

13 Domonkos Endre, “Kozép- és Kelet-Eurépa gazdasdgtorténete 1953 és 1989 kozott”, Buda-
pest, Aposztréf Kiado, 221-238.

14 Blaho Andras, Szita Janos, ‘4 szocialista orszdagok gazdasdgi egyiittmiikodése a KGST kere-
tében”, MKKE University, Budapest, Textbook Publisher, 57.
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integration no longer made much sense among these indebted countries. The
member states switched to dollar-based foreign trade in 1989, while GDR (com-
munist East Germany) also entered into a monetary union with the FRG (West
Germany) in 1990 and united with her in 1991. In 1991 when barter trade was
abolished by the Soviet Union, the termination of the activity of CMEA was ac-
cepted by the last Soviet leadership, that was still in office.

All this had a double effect. In addition to the decline in production due to
the change of regime, trade between the former CMEA countries fell, and in
addition, open competition had to be fought with the outside competitors in the
earlier secured preferential markets.'> Imports also started to be limited mainly
to strategic raw materials e.g. hydrocarbons, uranium ore.!

Parallelly, modernization program was launched in the region, including the
Central Europeans: instead of the previous radical Soviet-centred relationship, the
focus was on the need to return to the centre of world economy, from where es-
sential technology and capital were received, mainly in the form of foreign direct
investment. Unfortunately, most of the so-called ,,hard” goods, (e.g. cars, buses,
exclusive foodstuff) traded among the socialist countries as well as in the world
market on a dollar basis with the return of the cost , disappeared. All this was the
result not only of a change in economic policy and consequently the bankruptcy
laws, but also of the change in consumer consumption (preference for suddenly
available Western products).!”

3. THE CEFTA ERA IN THE REGION

3.1. Shocks in 1989-92

The change of regime in 1990 itself made the hitherto known CMEA mech-
anism superfluous, and it was replaced by the already developing Western attach-
ment in the countries of the region.!® First the Visegrad cooperation was founded'®,

15 Russia, for example, only became a full member of the WTO in 2012, and even today did
not join the OECD; similar situation happened in other post-Soviet republics.

16 Equal trade in the last years has already been overturned, and countries like Hungary have
emerged from the transferable rouble payment system with a significant claim against the Soviet
Union, which has been managed to convert into dollars in difficult negotiations and paid back by
Russia later in the 90s.

17 Avery, Graham-Cameron, Fraser: The enlargement of the European Union, Sheffield
Academic Press, 1998., 19. The best examples were the huge shopping in Austria by the Hungarian
population in 1989 or the East Germans after the currency union with West Germany in 1990-91.

18 Ger6cs Tamas, Pinkasz Andras, “Conflicting interest in the Comecon Integration”, Leiden,
2018, 354.

19 The Visegrad cooperation was established by the Visegrad declaration by the Czech and
Slovak Republic, Poland and Hungary in February 1991, see: Jeszenszky, 2016, 123.
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the further step in this process was the establishment of CEFTA in 1992. It helped
to ensure more intensive trade relations between the participating Central Euro-
pean states (Visegrad 4)*°. The original four founding members left CEFTA 12 years
later, when they joined the EU in 2004 (Romania and Bulgaria in 2007). In spite of
this CEFTA has survived through its new members from South-Eastern Europe and
Moldova, that joined later than the Visegrad states. These countries have still not
been able to join the EU, but at the same time they received a good opportunity to
prepare for the accession?'. The IMF has published a study for this preparation not
only with the CEFTA model, but also with the analysis of the BAFTA (Baltic Free
Trade Area) agreement before the EU accession of the Baltic states.??

The Visegrad countries also took a number of strategic steps by the middle
of the decade to settle the debts inherited from the Warsaw Pact and the COME-
CON. Further steps were made in order to settle the split of the Czechs and the
Slovaks peacefully and also to conclude modern bilateral treaties in the light of
the preparation for NATO and EU membership.

The regional model based on FDI (non-debt type working capital inflows)
developed in the 90s has determined the integration of the region into the world
economy to this day.??

Cash privatization started in Hungary as well as in Poland due to the constant
hunger for foreign convertible currency, which made the survival of many busi-
nesses from the past difficult under strict bankruptcy laws; as the most important
task, the elite preferred to clean up the financial sector to save the competitive
real sector.?*

3.2. The shift in economic orientation

Western advisers painted a much more optimistic picture in advance on the
course of the transformation in Central Europe than it turned out afterwards.?

20 CEFTA was a set of parallel bilateral free trade agreements among the Visegrad countries
— later opened to other countries in the region — which entered into force with transitional periods
for industrial products and had modest level of liberalisation for agricultural products.

2l Any state that joins the EU has to give up its trade policy and agreements and join the EU
trade policy; accordingly, they have to leave the CEFTA as well at the moment of EU accession; see
Mostetschnig, Anna Maria: The CEFTA and the Single Market, College of Europe, Natolin, 2011
27-28. and 63-65.

22 Antonis-Kosma, Adam, Theodora-McHugh, Jimmy, “Trade liberalisation strategies: What
Could South Eastern Europe Learn from CEFTA and BAFTA?” IMF,03/209,2003,15-16.

23 Pogatsa Zoltan, “Magyarorszag politikai gazdasagtana”, Budapest, Osiris, 2016., 71-82.
and Farkas Beata, “Piacgazdasagok az Europai Unioban”, Budapest, Akadémiai Kiado, 2017,
150-152.

24 Bod Péter Akos, “A magyar gazdasagpolitika 1989 és 2019 kozott”, Gazdasdg és Pénziigy,
Budapest, March 2019. 6/1, 24.

% 1bid, 26-27.
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After a few years of restructuring, they predicted a bright economic future for the
region in transformation that paves the way for the inflows of Foreign Direct
Investment (FDI) from the West with balanced trade relations, including the Eu-
rope Agreements with the EU. The region took a completely Western orientation.?

Within a few years, Central Europeans had fully liberalized prices (leading
to huge inflation) as well as foreign trade, as import restrictions through the Europe
Agreements were rapidly eased.?’

However, the post-Soviet transition countries returned to their 1989 GDP
levels much later than expected.?® (See Table 1.)

Table 1. Average economic growth and the level of development in the Visegrad countries
(PPS), compared to 1989

Average GDP growth GDP (1989=100)
(%), 1990-2003 2004
Poland 4,2 142
Czechia 1,4 114
Hungary 2,4 120
Slovakia 2,5 121

Source: EBRD, in Report to Krynica Economic Forum, 2005, 85-86.

FDI dependence was also important for external solvency, as there were no
significant European funds available in the region before the EU membership (the
so-called PHARE technical assistance of the EU was macroeconomically insig-
nificant), so due to the negative foreign trade balances, solvency could only be
maintained by the inflow of foreign direct investment. (See Figures 1.a-d) Foreign
trade balances of the Visegrad CEFTA members only started to improve in the
second half of the 1990s but did not reach balance until a good decade later.

26 G. Avery-F. Cameron, 1998, 15-21, Bod, 2019, 28-30.

27 B. Farkas, 2017, 56-60. and 139-158., Bod, 2019, 27-32.

28 In 2004 Russia reached only 82 % of its GDP level in 1989, but other post-Soviet republics
had also similar low recovery performance. D.Rosati(ed):“Report to XV. Krynica Forum, Institut
Wschodni”, Warsaw, 2005, 85-86. In Hungary Bod writes for Hungary 85 % in 1996 in light of the
performance in 1989.
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Figure 1.a.: Hungary’s FDI inflow, current account balance and their aggregate (% of GDP)
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Figure 1.b.: Slovakia’s FDI inflow, current account balance and their aggregate (% of GDP)
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Figure 1.c.: Poland’s FDI inflow, current account balance and their aggregate (% of GDP)
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Figure 1.d.: Czechia’s FDI inflow, current account balance and their aggregate (% of GDP)
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Sources: World Integrated Trade Solutions, World Bank and own calculations. https://
wits.worldbank.org/

It is clear by the figures 1. a-d, it was not in the years of regime change, but
in 1994-96 when import liberalization and EU association agreements (,,Europe
Agreements”) had a negative impact on the trade balance and consequently on the
current account balance in the Visegrad countries. The figures clearly show the
balance-improving effect of the Bokros package in Hungary, the hesitation of the
Czech leadership to privatize until 1996 and raise FDI presence until 1998. The
large opening swift of the Slovaks in 1998, but also the fact that in 1999 the
Dzurinda government in Slovakia — like the Hungarian in 1995 — imposed a pro-
visional import duty of 7%. (Poles also — understandably based on these figures
— took agrarian protectionist measures between 1997 and 2000.)* Fortunately,
until 2007, FDI stock continued to grow globally and specifically in the Visegrad
countries. (Problems arose when the rate of profit withdrawal exceeded new in-
vestments, but this was not yet perceptible at that time.) Through these transfers,
V4 countries could keep this line going, while their competitiveness continued to
improve through FDI. IMF immediate balance of payments loans were gradually
closed, returning countries to the market for financing.3°

29 Réti Tamas, “A kelet-kozép-europai kereskedelem”, Kozgazdasdagi Szemle, Budapest
January 2000, 68-69.
30 Loan repayments to the IMF in the 1990s:

Country Last borrowing Last repayment
Hungary 1993 1998
Poland 1994 2000
Czechia 1993 1994
Slovakia 1994 2000

1293



Zsolt Laszlo K. Becsey, Central European preparation for the European integration (1285-1300)

Of course, the withdrawal of the profit on foreign direct investment from V4
countries was still low at that time, as they were in an FDI investment run-up
period. Consequently, an important part of their current account was therefore the
trade balance at that time, which shows whether they were in a competitive posi-
tion. Behind the specific figures in Figure 1. a-d., however, let us look at the
evolution of the terms of trade, that shows the dynamic relationship between the
aggregate prices of exports and imports of these countries. (See Table 2.)

Table 2: Average change in the terms of trade ratio of trade in goods in the Visegrad
countries in the 1990s (%)

1996-2000 2001-05
Hungary -0,8 -0,7
Czechia 0,6 0,6
Slovakia -0,8 -0,2
Poland -1,5 0,4

Source: EU Commission, Economic Forecast, Autumn, 2015

We can see by Table 2 that Hungary has entered a negative terms of trade
spiral, despite the fact that this country had the most significant inflow of FDI,
i.e. generally there is no guarantee that the competitive situation will improve only
because of the FDI, as much as in the case of Czechia. (This time I focus on the
figures in goods, as the trade service and its terms of trade was not so important
that time in V4 foreign trade.) In this respect, the danger of dual economic structure
was taking shape.’!

3.3. International economic institutional integration of
the Visegrad Group, the role of CEFTA

The Visegrad Four were founder states of the WTO in 1995, which already
included rules for trade in services, and even became members of the OECD in
the second half of the decade, helping to achieve transparency in financial oper-
ations and convertibility of national currencies. V4 states signed (and started to
implement) the preferential Europe Agreements with the EU in the first half of
the 90s.The other step in parallel was — and the EU had called for this — for the
countries that entered into a similar preferential relationship with each other,

Source: IMF: Transactions with the Fund. https:/www.imf.org/en/Countries
Note: Hungary raised money for significant payments also later in 2008-2010, which it repaid in
2013 (to the EU in 2016), but this was a direct consequence of the 2008 financial crisis.

3P, Bod, 2019, 27-28.
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similar to that established with the EU. For this purpose, the CEFTA Agreement
was elaborated within the realm of the Visegrad group, and entered into force in
1993, and this was also one of the reasons why after 1996, with the prospect of
starting EU accession talks, non-Visegrad countries in the region also opened
CEFTA cooperation for non-V4 states. After 2004, CEFTA was essentially re-
newed as a new formation — CEFTA 2006 -, but retained the original purpose of
its foundation, namely, that member countries should have WTO membership,
association (mostly free trade) agreements with the EU and intend to join this
Brussels-based integration. The Visegrad Group decided to expand CEFTA for
the first time with Slovenia, Romania and Bulgaria. Croatia joined CEFTA in
2003, followed by the Western Balkan states and Moldova in 2006 and 2007.
Visegrad Group left CEFTA in 2004, Romania, Bulgaria in 2007 and Croatia in
2013 as EU member states cannot be members of another free trade area. The EU
had forced the Croats and the Slovenes to establish free trade relations with the
other Western Balkan countries before they became members. CEFTA member-
ship also provided a political escape route for these two countries not to be the
hostage of a Balkan preferential area. The two countries wanted to avoid waiting
for the slower-converging states of the region before they could join the EU. This
approach is still true for current CEFTA members.

The Baltic states did not join CEFTA but established the Baltic Free Trade
Area (BAFTA) themselves in the 90s. No direct preferential agreement was
reached between CEFTA and BAFTA states before 2004, the date of the accession
of the BAFTA and V4 states to the EU. The direct cross economic integration of
the countries in these two formations started only after 2004, within the EU.

4. CONCLUSIONS

The Visegrad countries left socialism and the Soviet-dominated CMEA co-
operation with the trauma of declared uncompetitive status in the opening market.
At the same time, Western advisers and domestic elites thought that this would
allow them to integrate into the Western — primarily European — economic order
relatively quickly and successfully, and reintegration would help them to catch up
rapidly. As a result, most of their own capacities, including those previously used
for exports, have been eliminated through rigorous reforms. However, the real low
point was not in the 1990-92 period, but with the massive bankruptcies in the
internal structure and the start of privatization (with possible closures thereafter)
and the initial inflow of foreign direct investments in these countries, mainly
between 1993-98. This was often accompanied by the loss of the population’s often
illusory belief in regime change. It is not by chance that many have recorded it
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—e.g. Polish ex-Minister of Finance Kolodko?? — that the immediate, almost shock-
like adoption of the neoliberal idea was not rational, as we made our country
vulnerable to FDI in the external balance sheet, in addition to positive competi-
tiveness and modernisation effects. Others- like ex-Minister Bod of Hungary-said,
that it was unavoidable, and the elite in the V4 should have used the opportunity
to build up a strong and competitive nationally-owned, mainly SME sector after-
wards. 3

In this situation, the only relevant market became that of the EU, where
foreign trade surplus could be the opportunity to build up with the EU only in the
second half of the 90s. The Visegrad Group established a parallel free trade system
(CEFTA) to soften the radial structure joining the EU — the phenomena known
from the earlier COMECON era with the Soviets in the middle -, from which
Hungary and then Poland gradually gained significant commercial benefits. The
system also came into force and the weight in trade of V4 partners has increased
for all these countries by the end of the decade. It is characterized by the fact that
traditional / nationally-owned agricultural trade played a more prominent role in
the region than in Europe in general.3* In political terms, there were also domestic
reservations about CEFTA at the beginning3, as most countries’ foreign economic
elites also suspected a ,,detour” in terms of rapid Western catching-up and rein-
tegration, and only the 1997 pan-European cumulation?, the start of the EU acces-
sion process at the end of 1995 moderated these feelings. The success of CEFTA
also contributed to the fact that after the 2004 round of enlargement of the EU,
cooperation among the Visegrad countries remained strong not only in political
but also in different EU policy matters.

The logic of CEFTA liberalization followed the EU agreements, the free trade
system for industrial products was realized in three phases, but for agricultural
products we only reached a continuous preferential and balanced deepening, but
full market opening towards each other — mainly due to Polish resistance (due to
the political resistance of the farmers) — only arrived by the EU accession. (In an
interesting way, it resulted later in a subsequent positive Polish trade balance). In
contrast to the Visegrad cooperation, CEFTA was ready for enlargement, which
was also attractive in the Balkan region. It is no coincidence that in recent geo-
strategic studies the accession to this format is recommended. The reason behind
is that on one hand, the existing CEFTA 2006 agreement is expanding cooperation

32 Kolodko, Grzegorz W., “A posztszocialista atalakulds tiz éve -a gazdasagpolitikai refor-
mokkal kapcsolatos tanulsagok”, Kozgazdasdagi Szemle, Budapest, March 2000, 2010-2013.

3 P.Bod, 2019, 30-33.

34 T.Réti, 2000, 72.

35 G.Jeszenszky, 2016, 123.

36 EU launched with European free trade partners the cross cumulation of non-tariff
registration regime in case of non-finished products.
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for existing members3’. On the other hand, for post-Soviet states in Europe, e.g.
Ukraine and Georgia (states that have not moved towards the Russian-led eco-
nomic integration but have been keeping orientation towards the West) EU can
continue to be a point of reference and integration alongside NATO, as their
country’s CEFTA membership can be an intermediary stage to achieve these
long-term goals.®

The reciprocal nature of the internal market has opened up cross-trade among
Visegrad Group members within FDI’s own value chains, but it also appears that
fortunately, larger nationally controlled emerging industries, such as the food
industry, light industry, etc. have started to play a greater role. This mutual FDI
investment appeared only at a later stage and within the realm of the EU. It is no
coincidence that the so-called cross-border expansion of the “national champions”
(MOL, OTP, CEZ, CCC, etc.) started not in the original (,,Western”) EU-15%* but
in the former or current CEFTA states instead.
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LlenTpa/iHOeBpoONCKe NpUIIpeMe 32
eBPOIICKe MHTerpanuje

Casceinak: Ilopeg ayiioposol Hayunol paga, Upucyiina je u upaimaiiuyna
ananu3a Qaxkiopa Koju ¢y Kapakiiepucaiu yeHupaiHoespoicke gpicase upe
iipomene pexcuma (1990.), a 3aiium u CluparHu eKOHOMCKU MOogel Kpo3 Koju cy
Homwcka, Mahapcka, Yewra u Crosauka (,, Buweipagera ueiusopra®’) 2004. iogu-
He octusapuie unanciieo y Eepoiickoj ynuju. ¥V culyguju ce uciuuue kako cy, Ha
PA3TUHUTUUM HUBOUMA, ) CEUM UOCMATUPAHUM gPACABAMA EKOHOMCKE UOIUTUUKE
bune xapaxiuepucane 1ubepaIHuUM UpouUcUMa 0 OAHKPOILY U CIUPOTUM YCL0BUMA
KOHKYpeHyuje, ako ga cy Mouie goKa3aiu c8ojy ClloCOOHOCHL ga UCUYHe YC08e
3a gpoicase unanuye EY y iiolaegy pyukyuonucarsa ipoicuwne exonomuje. Mogen
OpUJEeHTUUCAH KA U3803Y, 3ACHOBAH HA ePUKACHOM UPULUBY JUPEKIUHUX CIUPAHUX
ungectuuyuja u paseojy wexnonoiuje y panum 1990-um, o6uo je upumerben go
kacnux 1990-ux kaxo Ou ce ilokasana CupeMHOCI 08UX gpHCaABA ga UCilyHe ocluane
yeaoege 3a yaancuieo y EY, ognocho ga casnagajy uzazoee YHyupaureel upicuiia.
Osa tupancgopmayuja ipegciiasnsana je upooaem 3a toctiojehu unancujexu
banarnc 1990-ux (yinaernom 3001 iyOuilika paguytOHAIHUX U3B03HUX Kallayuiteiua)
JeguHo y cpeguHu 06e geyeHuje, Jok je camo Ha Kpajy geyeruje uocuiojao
Hozutuusan ounanc mwpiosurcke pasmene ca EY. [loctuusarwe yxyinol citoonol
exgunuopujyma Buwelpagexe uettieopke OUO je 3agpiacano YurbeHUYOM ga Upuinue
GUPEKTUHUX CIUPAHUX UHEECTUYUje Jowl HUje UoYeo, Y Cagejciigy ca Uo6nauerbem
upouinia u3z iocnegroux uneectuuyuja y Lentupannoj Eepoiiu, kao u epexiviom
ipotuusitiexce neio wpancgepa y EY, koju cy ipuciuuzanu kacuuje ilapanenino
ca Uo4eKom UoBaa4erba GUBUGEeHgU 04 GUPEKIHUX CUUPAHUX UHEECTUUYUIA.

Capagra y oxeupy lleiua ciiopazyma 3axmsyuenol 1992. logune upaiiuia
Jje paszsoj ekonomcke nubepanuzayuje Buweipageke ueitieopxe ca EY tiapanenno,
anu He u gybosme og wloia uz pasznoia woautuuuxe Kopekinocwu. Towiyno mehy-
CcoOHO osaparse Ouno je moiyhe camo uyiem uranciiea y EY, konkpeiino io6o-
pehu nubepanusayuja y obnaciuu yciyia unu ocetiwuse wpiosure y nomoipuspegu.
Legiua ciiopasym apowupen je 1995. iogune na bBanxan, wie je u game gobap
iipumep 3a gpacase Koje He dicejle ga OCIUAHY y OUBEM CO8JetCKOM Ul busuiem
JYIOCNI06EHCKOM MOgeTly eKOHOMCKe uHilelpayuje, aiu u Meiog upuiupeme 3a Haj-
panuje moiyhe yurarsere y EV.
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[TOCBETA ITPO®ECOPY —
PATKO MAPKOBUW (1944-2021)

[Iporekna rofuHa ojHEIa HAM je MHOT'€ BOJbEHE U BeJIMKE Jby/ie. Mehy muma
je mnpodecop Parko Mapkosuh 3a KojuM ajii 4ynTaBa IIpaBHUYKA U aKaIeMCKa
JaBHOCT, a MOCEOHO MU KOjU CMO Y FbeMY TJIe/Ialiu JyXOBHOT olla. Hu Tako HaouuT
Y 10 CBEMY HCTaKHYT YOBEK HHUj€ YCIIeO Ja MoOeau y IPEeKOICIeHH]CKOoj Oopon
ca Oosenrhy. CBUX THUX TOAMHA HUJjE CE MOIJIO HM HACIYTUTH a KAMOJIM BUACTH
— TI0 FberOBOM JIyXY, HEIIPECTaHO CHITAHOM €PYyHUTCKOM 3HabY, IIapMy, CTUITY, IIpe-
JaBaby, MIcamy, 0ONTHOM Pa3roBOPY, APYKEHY WU PACIIOIOKEY — A3 BOAH U
Taj CBOj YHYTpAIkH, yHaIpea u3ryosbeHu 00j. CHara v HICTpajHOCT, 0COOMHE Cy
YOBeKa KOjH je OO ypaBHOTEKEHA M HENoOe 1Ba JyXa Yak U KaJ je, OonecTaH,
HOJIAKO YMHUPAO.

AKO OM KaKaB HEroB CTYJICHT OJIMax U HajIIPOCTH]E, Y JIBC PEYH, MOPAO Ka-
3aTH KO je TO 3a )kuBoTa 6uo Parko MapkoBuh, oHta 0ArOBOp HE MOXKE OUTH JPY-
ra4yMju Hero: MPBU MPaBHUK cBora j00a y Cpba (0 ycTaBHUM ITPaBHUIMMA JIa U HE
TOBOPHMO) aJlU U, MOjeJTHAKO BaXKHO, HUIITA MAaFbH YOBEK M MEIAror, J0CTyIaH
Y OTBOPEH 3a cBakor. Tako hieMo ra maMTHTH U MH, FberOBH CTYICHTH U JIOKTOPAHTH,
cana nmpodecopu, odborahenn vamrhy He camo 1a Ham OyJie MEHTOP Y TIOXOy Ha
Hay4HE TUTYJIE, HEr0 M MPUITMKOM JIa Ca MM ITPUYaMO O CBETY M JbyTUMa YOIIIITE,
3a KaTreapoM a Hekaa u y kadanu. Jla cnymajyhu ynujamo u mprcBajaMo HeroBe
YMHOCTH Ka3UBaHE 0 YeMY CBE He, J1a ce 00pa3yjeMo y3 HEeroBe [PTULIE O UCTOPUJU
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(CpTICKOT) CITMKAapCTBa, HAa MIPUMED, FITH OTPEKBYjeMO FBeTOBUM 3almakarmbiMa O
MOJMYKJIOCTH CBETCKE NOJTUTHUKE U FheHHUX MPEJICTABHUKA, JIMYHO J0KHBIHEHUM.

[Torpenrao 6u OGMIIO0 TOMHUCITUTH A je TOJMKO HAJaXHYTO MpodecopoBo Ka-
3MBamb€, Ca HArJIAIEHOM YHCTOTOM CPIICKOT je3uKa, OMBAJIO caMo KHUBOM pPeyjy.
Kana ce unta Omiio mta o n3y3eTHOT 1 00MMOM OOTaTOT IMHCAHOT OITyca HETOBOT,
Takohe moxuasu xKap o CKJaJHe PEUCHHMIIE, O KPUCTATHE U MMUTKE a 1yOoKe
MUCITH, O]l apryMeHaTa TaKko JIOTHYHHUX M Pa3yMHHX JIa IPYTH U He TpeOajy.

buo je ymMeTHUK y OaBJbEeEY TIPABOM, ,,TBOPAIL JICTIOT ", KAO YCICIIaH CIUKap
WJTH TIUCall KJIACHUK Y TIPOo3H. herosa 3Hama HUCY OMiIa caMo KEHUIITKA; 300T CBOje
CEH3HOMITHE TIPUPOJIE CABPILEHO je IO3HABAO JyX CPIICKOT YOBEKA KOME Cy HOpME
KOje je Kpenpao HaMemeHe. bro je BuIe o1 ,, KUBe SHIMKJIONEeAnje", He IMoHa-
BJbajyhu ce mpu Tom Hukaga. Kao jesnuku nepeKIuoHuCTa HCIIPABHO je CMaTpao
Ia je 3a mobpo mpaBo OMTaH m06ap je3nK, HEPETKO KPUTHKYjyhu porodbaTHO M3-
pakaBame y 3aKOHMMa HOBHjE TeHepanuje. 3a HaCTaBHHKA je, KaKO je UCTHIIA0
HajOWTHUJHU JIETI, YUCT U jacaH TOBOP

[Ipodecoposa ydenpuBoCT nucana Ouiia je Tako paBHa YCMEHOj, a 00e, Hama
HHETOBHUM CIIeIOCHUIIMMA U OAIITHHUIIMA, CUTYPHO MOBUCOKE a M HEJIOCTHIKHE.
[loHOBHO UHTaWke HAYYHHUX, YUOCHUYKHIX U yOIHIIMCTUYKKX ITHCaHU]a ,,0/1 PaT-
ka MapkoBuha“ HaBOIH Ha MUTAmkE: KOJUKO JIM MY je caMo Tpebaio BpeMeHa, y3
TaKBY HaJIJapPEHOCT TAJICHTOM, JIa CBE T€ PEYH CIIOKHU y CaBPILEH Pe/l; KOIHUKO 3Hamba,
KOHIICHTpAIIHje M CHATe; a CBE TO Ja OM YCTaBHO MPaBO MPHOIIHKHO cBakoM. M ma
Ou ce OHO Ha MUjenacTally IpaBHUX HayKa MOTBPAMIIO Ka0 HAjleNIIe — Kako je
WHaue BOJICO Jia MOABYYE.

[ocne cBakor pasroBopa ca lMM YOBEK j€ MOCTajao 03apeH U UCITYHEHUjH
TIPHjaTHOM €HEPTHjOM 3a PaJa 1 )KHUBOT YOIIIIITE. YBEK j€ 3By4ao U U3MIIea0 Mpo-
(ecopcku, Yak Uy TpeHylMa Hajehe omyImTeHOCTH, BeroB u3pas je Baszaa Ouo
WHTENEeKTyallaH. bro je onmdeme yITHBOT U OPHIKHOT TIOHAIIamka U onmxolema
npemMa capajaHuiuMa. theroBu MaHupH o/laBaju Cy YOBEKa CTAPOBPEMEHCKOT
koBa. Ca M3y3eTHO YCKUM KpyToM JeyIu Ouo je Ha ,,Iu‘. [locenoBao je HeyCHIbeHY
JOCTOjaHCTBEHOCT. BprHyo je 3a cBoje mpujaTesbe U C NaKHBOM Ce OAHOCHO MpeMa
mruMa. HeroBao je mpujarespcTBa M HUKAAa Ce HUjE IOCTaBJhao ocopHo. Omxonno
ce MpHUjaTHO U MpeMa T3B. 0OMYHOM 4oBeKy. Beoma ocehajan, OprkaH, MapsbuB
u uctpajan. Kapakrep my je 6ro MermaBruHa 6J1arOCTH U CHAKHE TUIHOCTH; YBEK
yOenspuB, cripeMaH Ja caciyma. [loctaBibao ce U Aenao y onmTeM HHTEepecy, ca
Haj00JBPMM MOTYhUM pa3yMeBameM U CXBaTambeM Apxkane. TajHe je UMao yTIIaBHOM
y BE3H ca JpKaBHUM IOCTIOBUMa. Bosieo je ApymTBo 1 Oprann3oBao je He3adopas-
Ha npy’kema. [lomarao je cBojuM capaJHUITIMA U TIpHjaTeJbiMa Jia CBaKo Off FhHX
JIo0Hje OHO IITO je CBOJUM YUYCHEM U PaJIoM 3acitykuo. Morao je Ayro aa ceau
Ha jeTHOM MECTY | Ja ce 0aBW MCTUM TeMaMa M mpeameTnma. Hukana ce Huje
MOrao BUJETH HeJby0a3aH, THEBaH MJIM rOponajaH. YMeo je y cBeMy jaa Oyne cy-
3IpyKaH U 1a VjeITHO yKUBA.
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Patro Mapkoguh je pohen y Iloxkapesity, y cyTon pyror cBeTckor pata. Ora,
oumupa JByO Huje ynmamTHO (HecTao, BepoBaTHO youjeH 1944. ronnue), HUTH je
3a )KUBOTA YOIILTE IPOHAIIA0 POAOHHY C O4YeBe cTpaHe, cBoje Mapkosuhe. Pa-
CTao je ca MajKOM, YYUTEJHHULIOM, M 3aBPIIIABA0 CBE LIKOJIE Ca OJUIMYHUM yCIIEXOM
(1 gyBeHy KpyIIeBauKy ruMHa3mjy). Tako cBe no [IpaBHor dakynreTa y beorpaxy
re je Ono HajooJBH CTYACHT (TeK apyru y uctopuju Dakynrera KOju je HMao CBe
JeceTKe, pBH je mweros Oynyhu Tact nmpodecop Pagomup Jlykuh).

Kao aumiomupany mpaBHUK 3a1iociio ce Ha THCTHTYTY 3a yHOPEIHO MpaBo,
a pamuo je u Ha CtomaTonomkoM akyntety y beorpany, IlpaBHoM akymreTy
y KparyjeBuy u Ilonunujckoj akagemuju y beorpany 4uju je ulejHu OCHUBAY.
Berosa matnyna kyha unaxk je [Ipasau ¢akynrer y beorpany Ha kojem je octa-
BHO M3y3€TaH Tpar npenajyhu, npso, ynpasHo npaso (ox 1985) a, koHauHo, 1 ycTaB-
HO 1paBo (ox 1994) cee mo men3uje (2012).

TokoM cBoje MOCIIEIUIIIIOMCKE U YHUBEP3UTETCKE KapHjepe HAIUCao je rnpe-
KO TPH CTOTHHE MyOIMKanuja u3, BehHOM, jaBHOT MpaBa, oJ] Kojux hie HeKe TeIKo
outn npesasulene. lberos marucrapcku pan (iryonmkoBaH kao ,,[lokperame ycras-
HOT CIIopa 0 YCTaBHOCTH HOPMAaTUBHUX akarta“, 1973) u qokTopcka nucepramyja
(,,VI3BpmrHa Bnact®, mrammana 1980) jour yBek cy y30pHH MOJIENIA CBUM MJIaJIUM
1 aMOHMIIMO3HUM KOHCTUTYLHOHaNucTUMa. Hberos ynbeHuk ,,YcTtaBHO mpaBo‘
(mBanmeceTo m3name 2015) HenmpeBasul)eHo je yCTaBHO MITUBO KOj€ TUICHU CTHUIIOM
1 YIHUPE MPCT Y JISTIOTY YCTaBHOT IIpaBa, a CBOjOM MaTepHjoM TOTBplyje epyau-
1ujy ayropoBy. OBaj yUOCHHK KOPUCTUMO CBU, U CTYJCHTHU U JIOKTOPAHTH U MPO-
(ecopu, 1 oCTaIM MPAaBHUIH, KA0 U3BOP OMIUTE KYJITYpe, KA0 YCTABHY PHU3HHILY
¥ KOHaYHY ped ayTOPUTETa O KAKBOM YCTaBHOM U MOJIUTHYKOM (eHomeny. [Ipo-
(hecop 61 3HAO A Kaxke Tpe] HOBO M3/Iamkhe TOT yIIOeHnKa (cajl 3HaMo 11a HHje To-
BOpHO UCTHHY) Jla HEMa BHIIIE BOJbE HUTH CHAre Ja ra ycappllaBa, OCBEKaBa, a
Oorme u Bcnpasiba — KaJ OHO, U3alje joln caBpILIeHUjH TeKCT. ,,Pedyennna ce Mmopa
NPABIITHO KJIECATH, KaKO TO 100ap Bajap pajau ca CKYJINTYPOM, Ia je3UYKH IIaH-
[[aTH, U3HOBA..." — TAKO JO TOCIEIHEr H3/lakha HUje OyCTajao Jla CTaB/ba HOBY
¢GuHY TIa3ypy CBOM ,4eay — YIIOCHHKY YCTaBHOT IIpaBa.

,»3HaTe, YCTaBHO MPaBO HHUje CyBONApHO HHU J103J1a00ra 10caJHO Kao HeKa
(Ty je 3HaO /1a 03HAUYMW YIIPABHO IIPABO, KoOje je Takolhe rmpeaaBao), a Taj COK My 1aje
MTOJINTHKA KOja Ta OCBeXkaBa M xapw . Mmak, mopen Te HeCBaKUIaIIhe JbyO0aBu
peMa yCTaBHOM ITpaBy, CUJIOM MPUJIMKA je Pa3BUjao U CUMIIATHje TpeMa yIpas-
HOM TpaBy, KOjuM ce Takohe 6aBuo myHoMm cHarom. Mcre ronune (1995), nopen
,,YCTaBHOT TIpaBa‘, 00jaBHo je u yIIOeHUK ,,YIIpaBHO mpaBo™. HemonesbeHo je
yYBepehE /1a je U CyBOIApHY MaTepHjy YIIPABHOT IIpaBa YCIeo 1a pa3urpa CBOjuUM
MUTKUM ¥ jACHUM Ha4WHOM U3pakaBama. Hama, ’eroBuM acHCTEHTUMA, TOBOPHO
je ma je xao mpodecop yCTaBHOTI MpaBa MeT TOJUHA YUYHO YIPAaBHO IPaBO CamMo
na Ou 3armoveo Ja ra npezaaje.
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[Topen 6pojHUX TTpaBHUX MMOCIIEHUKA KOjUMa je TIpenaBao, mpodecopa Patka
Mapkosuha namtuhe u 6pojHu ctynentu [lomumujcke akanemuje, JaHaC BUCOKH
pyKoBoauoIn y nonunuju. Hajipe, mpodecop je 1ao HeMepIbHUB JOIPHHOC OCHH-
Bamwy [lonuuujcke akaaemuje (1993), unju je 6uo npeu npeacennuk Casera u
Yrupaaor ogoopa. [Tonmumujcky akageMujy cMaTpao je CBOjoM, peIraBao je cBe
IBeHe ,,iopohajHe MyKke* Ha Ap:KaBHO] paBHH, moueB oA 3akoHa o [lonunujckoj
aKaJIeMUju ITa HaJaJbe. 3aJI0’KHO j€ CBOj YIUISA U Ay TOPUTET Y pa3Bojy AKaJaeMu-
je, IOpeA OCTAJIOT U aHTAYKOBAKEM HEKOIMLIMHE HCTAKHY THX Mpodecopa MpaBHUX
dakynreta. [Ipodecop he ocrarn ymamhen u mo Tome mTO ce ,,M3BaH aKaJCMCKHUX
KOHBEHIIM]ja“ TOTOBO POIUTEIbCKH OprkHO TocBehuBao cTyaeHTuMa [lonuumjcke
aKaJieMHje, a MHOTUMA OJ FbUX IIOMAarao je y peliaBamy BUXOBHX ,,)KHBOTHHX
MUTamba.

Herogao je ocobuny, Tako peTky y Cpba, 1a CBoje y30pe U pHjaTeshe caayBa
on 3abopasa. [Ipupenuo je kwure nocsehene nenuma npodecopa Munoana
MunoBanosuha u Iparama JleakoBuha. M31Baja ce u o TOMe IITO je TTOIje-
Hako OamTHHHO 00e MUCH]je Koje nMa (pakynTeTcku HacTaBHUK. [lopen Hay4HO-
HCTPaXUBAYKOT pajia, OH je ca MOCEOHOM TpeaaHoIny yTUIao Ha oOpa3oBame
Jbyu Koju he HacTaBUTHU Aa paje UCTH MOcao, HICKPeHO Nprxkesbkyjyhu na he
outn HagmamreH. CyMmBaMo Jia TIOCTOJU YHUBEP3UTETCKH Ipodecop Koju Ou ce
BHUIIIE MOTA0 MOXBAJIUTH CBOJUM KUBHM JeIMMa — JbyIUMa OCIIOCOOJbEHHUM 3a
CaMOCTaJTHH Hay4HH W meaaronku pai. [Ipemza je 6uo Bpiio cTpor NpHINKOM
onabupa CBOjUX TOKTOpaHaTa, IpeMa caJallibiM MepuinMa Taj Opoj Aenyje us-
pa3uToO CKPOMHO, HeMa Mpodecopa KOju jeé OCTABHO W MPUOIMIKHO CITMIaH Opoj
CBOjUX HaclieMHUKa Ha MpeIMETUMa Koje je mpeaaBao. [lo mocieqmux 1aHa CBOT
KWUBOTA OH je OpMIKHO MpaTHO HAI paj He mpe3ajyhn ox Tora U Ja yKake Ha
MpOMycTe.

Hwu mpodecop uuje omonreo na He n3ale u3 akageMcKor Mupa (HeKo Ou peKao
W yUMaJIoCcTH), TpuxBartajyhu ce jaBHe QyHKIHje. ,,MHOr0 camM Hay4HO Yy yCTaB-
HOM CyJly Of Cy/ifja — IPaBHHUKA IPAaKTHYapa, lHXOBO 3HAE je Y IPUMEHH Ipa-
Ba HE3aMEHJbUBO', TOBOPHO je, uMajyhu y Buay cBoj Manaart cyauje CaBe3Hor
yctaBHOT cyna CDOPJ (1991-1992). YV BHCOKY NOTUTHKY j€ YIIIA0 Kao MOTIPEICE -
Huk cpricke Biaje (1994-2000) na no3us meda Conujanuctuuke napruje Cpouje
(C. Mutomesuha). ,,Mene, ciHa oduIrpa KpajbeBe BOjcKe, HEKe MOje Kojlere Ha-
3UBajy ,,KOMYHapOM** ¥ TO HICTH OHHU KOJH Cy JyPHIIM Ha mapTHjcke cactanke CaBesa
KOMYHHCTa, OCTaBJbajyhu Me camor. A camoha je y miramoctu temka. Ha kpajy
MOMYCTHX, HATOBOPHILE 1 MEHE, a OHU Oprke 00Jbe MocTalie MOACPHHU U IEMOKpa-
T€. Ja ocTamox comujanncTa‘,

Buo je unan ckynIITHHCKUX KOMHCH]a ITpe BULIECTpaHayja, mociaaHnuk CKyI-
mrure CP Jyrocnasuje, kao notmpencenank Biage Cpouje 6wo je TIIaBHH TOJTH-
THUYKH IIPEroBapay ca KOCOBCKOMETOXHjcKUM Ajbannnma 90-1x ronuHa npoior
Beka, med npxaBHe neneranuje y Pamoyjey (1999) koja je mperxonuna HATO
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arpecuju, mucar HeKuxX 3akoHa U Tpu Hama ycrasa (Cpouje o 1990, Ipre ['ope o
1992, CPJ o 1992). tberos Basbaa Hajsehu mpakTHUHU JONPUHOC YCTAaBHOM IIpa-
By 60 je cpricku ycTaB o 1990, jenan ox Hamux ,,ycraBa-y3opa“. Konmumupan
Op30 (32 HEKOJIMKO JJaHa, Y COIICTBEHOM CTaHy, y3 Kady U ceHABHYE, ca mpujaTe-
JbeM U KosteroM Kytrnemmhem), oBaj ycTaB je yTBPINO KOHIICTIT OpraHU3aIlHje Biia-
CTH KOjU Tpaje mpeko Tpu AeueHuje. To je Behma opuruHaiaH MOAEN KOjH je 3a
Hac OJIJINYaH, ajiv jOIll YBEK HEMOTIYHO MPUMEHEH U Ha MaXoBe, ajl’ TIOYECTO,
370ynOTpeOsbaBaH.

,IIpodecope, HaTUTITNTE KaKo je To OuBayio y PamOyjey kaj cy ce mpaBaa u
MPaBo MOBHjAJU MO MOJTUTHKOM U OYJII0KEp IUIIIOMATHjOM..., HEKa OCTaHe, 1a
3HaMoO 3a yoymyhe..." Momuau OucMo ra, 3Hajyhn aa je mpaBuo Oemerke 0 yIecH!-
ouMa 1 IbUXOBOM Jiefiarby Ha Toj KoHepenuuju. Hehkao ce, anu ne notephyjyhu
HU J]a He TIHIIIE T1a, 3aca/l, 0CTaJ0CMO 03 TaKBOT, 371aTa BPETHOT, CBEI0YaHCTBA O]
PYKe OHOT KOjH je TO yMeo HajooJbe Aa cpoun (WiH, Mo 1a, HucMo?). Kpanurer
1 TIOIITEH-¢ FheTOBOT CBeovancTBa Beh cy Buhenn y Xamrkom TpudyHamy (2005,
2007) rre je 6panuno CpOujy 1 leHe OUBILE TPEACEIHUKE, TIO LEHY, UCIIOCTABHIIO
ce, COTICTBEHOT 37paBJiba (011 Taza je movdeo modospeBaTH).

Kao 1mto je mo MHOruM CBOjUM 0COOMHaMa OMO U3BaH CBAKOT Kallyma, TAKO
je MOTIYHO HeyoOHUajeHo 3a NaHaIlkhe MPUIIUKE, OTUINA0 Y TIEH3H]Y TTpeMa Ha
OCHOBY 3aKOHCKHX pellieha Hije Mopao. Mako ce BehuHa yHUBEP3UTETCKUX MPO-
(dhecopa rpueBUTO OOPH 1 10 KpajlUX T'PaHHUIIA HCIPITH CBE 3aKOHCKE MOTyhHO-
CTH Y LITO Ty’Ke OCTaHe 3a KarenpoM, Patko Mapkosuh je Ha ceOu CBOjCTBEH HAUUH
JIOCTOjaHCTBEHO TIPUXBATHO JIa j€ BpEME 3a CMEHY reHepalinja. bro je Hermokore-
OJBMB y TOj CBOjOj HAMEPH M HA CBAKH MOKYIIAj A2 MY YKaKEMO KaKko HaM je CTaJlo
Jla TO Ty’Ke U Ha TaKaB HAYWH, (OPMAITHO OCTaHE HAIl OCIIOHAI] TOBOPHO j€ Ja
MMa jOII MHOTO JISUX KbUTa Koje OU J1a MPodYunTa, IITO PaHUje HHje MOrao of ca-
BECHOT M OITOBOPHOT 00aBJbama CBOjuX Ipodecopckux obdasesa. Jpxao ce oro-
mumyhe Mucinu myapor Xopaumja ,,ACIIperHu crapora” na ce Tpeba nosyhu Ha
BpeMe, a Te OHO He OW MPETa3miio U OCPaMOTHIIO.

Ho, nen3nonucame HUje 3HaUMII0 U a he mpecaxHyTH HBerosa norpeda 3a
MpeIaHnM HayYHOMCTPaKUBAaYKUM pajioM. [Ipectpor mpema cedn y cBemy, moceo-
HO 00jaBJbHBalby HAIMCAHOT, Kao Beh mpodecop y nmeH3uju 3Hao je 1a IpoBeae 1o
IIECT W BUIIIE MECeNH cBakor AaHa y ApxuBy CpOuje uctpaxyjyhu rpalhy 3a ca-
MO jeIHY EHIIMKJIONEU]CKY OJPEAHHUILY Off CBEra HEKOIHMKO pedeHuna. [laxsbnuso
je 6upao TeMe U OpUTHHAIIHO UX 00paliBao, kKiIIoHeh ce KOMITHITAIIHja i CKPHOO-
MaHuje.

J’KvBOT CBMX BeMKaHa MMa CMHUCIIA U 300T TOTa IIITO TOCIE FBUX 0CTajy Jena
Y YYEHHIIH KOju Aesia naMTe u npoHoce. Parko Mapkosuh je jenan y niejaau
BEIIMKaHa CPIICKOT U jyTOCIOBEHCKOT IPABHOT U TPOQPECOPCKOT OJIMMIIA, KOJU CE
uMao ,,pamra pogutu. Octahe yBek ca HaMa y leroOBOM CBETY YCTAaBHOT IIpaBa,
caMo caJi Ha MaJio APyTadnju HAYWH.
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Y namoj mehyco0HOj KOMyHHUKAITHjH TIOTITYHO CITIOHTAHO C€ YOOWUajuio aa
je jenuno Patko Mapkosuh ,,ipodecop™ kora y pa3roBopy HICMO MOpaJIH Jia IMe-
HyjeMo, TIoApa3yMeBajyhu ce Ha Kora ce Ta TUTy/la ogHocH. Tako he m octaTw,
jep To HUje 3Bame Koje My je popMalHO 10eIbEeHO, Beh je TO TPOH Ha KOME je Kpy-

HHCaH CONICTBEHUM ayTOPUTETOM. 3a aApyre je oH mpod. ap Parko Mapkosuh, a
3a Hac ,,camo™ [Ipodecop.
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Cnucak penensenara y 300pHuKy paaona, roa. LV (2021)

[Ipod. np Anexcannap Hophesuh
[Tpod. np Atuna dynam

[Ipod. np bumana Tomoposa

ITpod. np bojan I1ajruh

ITpod. np bojan Ty6uh

IIpod. np bpanucnas PuctuojeBuh
IIpod. np Bama bajosuh

ITpod. np Becra Cumosuh 3puiiep
[Ipod. np Bragumup Mapjarcku
ITpod. np Byk Pagosuh

ITpod. np I'oparn Mapkosuh

ITpod. np I'opan Munomesuh
[Ipod. ap l'opnana Jpakuh

[pod. np l'opnana Koauek Cranuh
[Ipod. np Japko Paauh

[Tpod. np Jdapko Cumosuh

[Tpod. np Aparan Hukomnuh

ITpod. np [Aparuma Kusojunosuh
ITpod. np [Aparuma J{pakuh

Ipod. np Aparo usmax

IIpod. np Aparyrun ABpamoBuh
TIpod. np Jdymran Hukonuh

[Ipod. np dymko Yenuh

[Tpod. np 3opan Kekosuh

[Ipod. np 3opan Jlonuap

Ipod. np MBana Kpctuh Muctpuenosuh
IIpod. np Jenena Buauh Tpuunuh
IIpod. np Karapuna lonosuh bojuh
[Ipod. np Jbybunka Koauesuh
[Ipod. np Jby6omup Crajuh

[Tpod. np Maja Koctnh Mannnh
[Ipod. np Maja CranuBykoBuh
ITpod. np Mapko TpajkoBuh

ITpod. np Munanun Koctuh

[Ipod. np Musnom Kuskosuh

[Ipod. np Mupko Kynuh
[Ipod. np Hebojma Panueruh
[Ipod. np Hebojmra Panhenosuh
IIpod. np Huxona bogupora
IIpod. np Hosax Kpctuh
pod. np ITerap Bynauh
[Ipod. np Panenka l{BeTuh
[Ipod. np Pamojuna Jlazuh
[Ipod. np Canapa Oumep-IllodoT
[Ipod. np Cama bajuh

[Ipod. np Cama MapjanoBuh
[Ipod. np Cama CaBunh
[pod. np Cama Mujankosuh
[Ipod. np Cenan Jamapesuh
[Ipod. np Cunumra Bapra
[Ipod. np Ciiobonan Opnosuh
[Ipod. np Cnobonanka Iepuh
[Ipod. np Cuexana bpkuh
[Ipod. np Comwa Jlyunh
[pod. np Cperen Jyrosuh
[pod. np Cyszana Jumuh
[Ipod. np Tarjana byrapcku
Hon. np Auhenuja Tacuh
Jom. np UBan Hokuh

Jomn. np Haramra Jlepetuh
Homu. np Henax Panusojesuh
Hou. np Camup Annunh

Hou. np Cenan I'anuh

Hou. np @unun bojuh

Ip Uan Munuh

Hp Jlyka barypan

Jp Munana [Tucapuh

Hp Harama Pajuh

Hp Parxo Pagomesuh

Hp Ypom CrankoBuh
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IIPABHU ®AKYJITET YHUBEP3UTETA Y HOBOM CAZ1Y
3bOPHUK PAJIOBA

Locagawrou trasnu ypegnuyu.

Ipod. np Bragumup Kanop (1966), npod. np Hukomna Bopruh (1967-1968),
npod. np Munomr CreBanos (1969-1973), mpod. np bopusoje [lynuh (1974-1976),
npod. np Munujan [lonosuh (1977-1983), npod. np Cranxo [Tuxnep (1984-1988),

npod. xp Momumto ['py6au (1989-1990), mpod. ap JoBarn Mynhan (1991-1997),
npod. n1p Munujau [Tonosuh (1998-2003), npod. ap Pomnossy6 Eruncku (2004-20006),
npo¢. np Hparuma Ipakuh (2006-2013).

Ynanosu Ypegnuwinea:

Ipod. op Jby6bomup Crajuh, prof. dr Damjan Korosec (CrnoBenuja),
prof. dr Wilhelm Brauneder (Ayctpuja), prof. dr Zoltan J. Toth (Mabhapcka),
prof. dr Serge Regourd (@panmycka), prof. dr Heinz Mayer (Ayctpuja),
prof. dr Peter Mader (Ayctpwuja), prof. dr Suphawatchara Malanond (Tajnann),
npod. np bpanucnas Puctusojesuh, npod. ap Tarjana byrapckwu,
npod. np lopnana dpakuh, npod. np bojan Tyouh.

Menayep uacoiiuca
Hp Jlyka barypan

Cekpettapujaiu Ypegnuwinea

np Vpou Crankosuh, n1p Munana [Tucapuh, np Haramra Pajuh,
np Credan Camapuuh, np Canapa Camapuuh, np Msan Munuh,

np Parko Papomesuh, np Wnuja JoBanos, np Branan Mupkosuh, Hukonnna Munruesuh,
Crnob6ona Munoposuh, Mmnna Kosauesuh, Credan Panojunh.

Komujyiuepcka obpaga iexciva

Bnagmmup Batuh, ,,I'padut”

Hlinamia:
DyTypa”, Hosu Cag
Tupaorc: 100 mpumepaxa
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