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YYEWRE TPERUX JIULIA Y NMAPHULIN

Caxcemuak: Yuewhe Wephux auya y apHuyu je c6ojespctiian Yiliuyaj Ha uc-
X00 tapuuue, y WoM CAUCAY WITIO UHIlepBeHUjeHTll 6e3 c80C]liea clliparke omaxice
ciiparyu Kojoj ce dpuopyxcuo 6yoyhu 0a uma tpasnu uritiepeca 0a oHa iobeou y
ciiopy. Y paoy je anaauzupano 0oomahe u yiopeoHo tpaso (Hemauke, Ayciiipuje, u
Mabapcke). 3ajeonuqro je obeaexcje y 06UM UPABHUM CUCTLEMUMA, O YMEULAY MO-
e 0a tipedy3me camo UO3UTHUBHE, KOPUCHE DAOHe 3d CHIPAHKY, U paOtbe ca Kojuma
ce cripanka cazaawasa. Pazauka tiocttioju y tioeneoy i36. 3a6UCHUX U HE3ABUCHUX
ymewawa (Mabapcka, Aycttipuja). Koo nHe3agucHux ymewiaua wuxoge padre mozy
buttiu y cyupotmiHOCiU ca padrama Cliipanke Kojoj ce upuopyxcuo y octiyixy. Y
WAKBUM CUTILYAUUJAMA YMeulay WIAUIHU UPEEeHCII6eHO COUCi6eHU unttepec. Y 00-
Mmahem tpasy tia yciiaHosea Huje tupedsubena Ha Wiaj Ha4uH, aau ce Ha CAUYAH, Upu-
Merbyje y cayuajesuma ymeulada ca uoaoxcajem jeOUHCii8eHoe cyiuapHu4apa.

Kwyune peuu: Ymeway, unitiepsenujents, upastu unitiepec, osaauifierbe yme-
wiava, Oejciiiso upecyoe upema ymeulawy, UHiliep8eHUUjCKo 0ejciligo tpecyoe, Upuzo-
80D HecasecHo? 80herba cliopa, ymeway ca oaoxcajem jeOUHCIBeHOZ CyUapHu4apd.

Hewma napuuie 6e3 crpanaka. OcuM BUX Y IAPHULM MOTY Y4€CTBOBATH U 3ac-
TYIHWUIHY, 3aKOHCKA W BOJbHU (myHOMOohHmm) amm u Tpeha muma. OHa MOry y3eTn
yuemthe y TAapHAIM pafy 3alITATE CONICTBEHOT MHTEpeca WIIH TTaK Pajiil 3aIlITATE OMIITET
nHTepeca. Crora pa3nuKyjeMo OOMYHOT yMelllada, yMerada ca MmoJIosKajeM jeInHCTBe-
HOT CylapHAYapa, MHTEPBEHIIH]y jaBHOT TY>KHOI[a, THTEPBEHIIM]Y OpraHa cTapaTesbCTBa.

O cBakoM of] BI0Ba HHTepBeHIHje 6nhe noceOHO peyn.
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I. Yuemhe o0n4HOr ymemaua uim HHTepBeHHjeHTA

Ywmemau je iipehe auye Kora Besyje ofjpeheHu NpaBHU UHTEPEC A Ce CUOop
KOju Teue u3Meby Ipyrux nuna-ciipanaxa, pa3peuu Ha Lo6o/baH HA4UH IO CTPAHKY
Ha 4mjoj cTpanu ce ymemao. OH domaxce cilipanyu y ciiopy. Moxe ymectiio we 0a
upeoyame HeKy paory, alni U la Ha03upe HheH HaUlH Boberma OCTyIKa.

OKO pasnoza 3a HETOBO MEIIAkE MTOCTOje Pa3MuuTa cxBaTama. I1o jeqHoM,
Tpehe nuie ce mMela y napHuUIy jep uMa NUCTH WHTEpPEC Kao M CTpaHKa Ha 4ujoj ce
CTpaHM Mellla, OJHOCHO fa OHO HeMa pa3Audutiii uHitiepec Y OJHOCY Ha MHTEpEC
CTpaHKe KOjy HOAp>KaBa, Te Mellamke OCTBapyje y Huiby ja noMmorte crpanuu. [lo
APYroM CXBaTamy, MEIIakheM Y apHULY yMelllay xeau 04 3auiiuilii HeKu C80j UH-
iwiepec Koju je pasauyduiti y OJHOCY Ha MHTEpecC CTpaHKe KOjoj ce MPUAPYKHO y nap-
HAIA.'

ITocmatpano ca fdpoyecHo? acliekitia, UHTEpeCU CTpaHKe M yMelllaya ce Ho-
Kaadajy. ITonasu ce of mpeTHocTaBKe, a aKO yMelllad CTOjU Ha CTpaHHU TYXKHOLA
WY TY>KEHOT HHTEPBEHUIIIE Y UCTOM LIUIbY, Tj. la YIPaBo Ta cTpaHa MoGesu y cropy.
IIpernocraBmba ce fakie ja paflbe yMellaua Ipefy3eTe yMecTO CTPaHKe YjeHO CY Y
WHTEpECy U CTpaHKe M ymelnaua. [lakie, o0oje xeje ycnex y cnopy. Maitiepujaaro
UipasHo TIefaHo, UHTEPEC yMelllaya y IPUHLIUIY He MOXKe OUTHU CYipotian UHTEPeCy
CTpaHKe.

Kon Tyx6e Tpeher nuna pagu eBukuyje, npeHocunal je o6aBes3aH ia y cBOj-
CTBY yMelllauya Ha CTpaHM TY>XKEHOT CTUIA0Ila CBUM MOTYhUM NPUTOBOpUMA KOjU MY
CTOje Ha PacIolIoXeHwy, OTKIOHN TYyXO0y Tpeher numa. Hberos untepec ga Ty>keHn
CTHIAJAI] OGN Y CIOPY Y €BUKIMOHO]j MAapHUIM, HAIAa3U Ce Y TOME, — IITO Y CITy-
4ajy TyOUTKa criopa, OfHOCHO nobefe Tpeher nuna, Tyxuoua, — IpeHocuIal oAro-
Bapa 3a HacTajy LITETy YKOJIMKO je cTuianal 6uo caBecras. ,,Cyko0” usmeby crpanke
¥ yMelllauya MOe fla ce M0jaBu Ha IUIaHy, Koja MapHUYHA pajiba je Hajnogo0Huja 3a
onbpaHy MHTepeca CTpaHKe, 11a ¥ ymeniada. To Moxe mpoucrehn u3 paznuanre KBa-
aucukanuje cnopa, Ipu 4eMmy cTpaHka uma jefiHy, a yMelay gpyry KBanudpukauujy
13 Jyera O MpoMCTEKIIe pa3nuyuTe napHuyHe pajmwe. Hip., jenan cmaTpa ja je not-
peOHO yIOXUTH KOMIIEH3aLMOHN NIPUTOBOP, a APYTU cMaTpa ja je NOBOJbHHU]E YII0-
SKUTH KOMIICH3aI[MOHY TPOTHUBTYKOY.

Y mpouecHOj IuTepaTypH Cy Ce MEH-AIH Pa3Io3U KOj! Cy ONpaBfaBajy yueIl-
he ymemraya y napaunu. Tako ce uctunano, ja IpaBo Ha CIOPEAHY MHTEPBEHLU]Y
HUje HUKAaK60 [paso, jep je rpabaHCKu 3aKOHUK 3aCHOBAO MHTEPBEHLHU]Y KaO TaKBY
¥ TO Hajpe y KOopucT fpkase.” tbenn opranu cy Mopanu y3eTu yderihe y mOCTYKy
KOju je Tekao m3Mebhy crpanaka, ako joj ce YYMHWIO Jia je ’bUXOBO pacrojarame y
CYIPOTHOCTH ca IPUHYIHUM NPONHUCUMA.

''V. dr Szilbereky Jen m dr Névai Laszlo, A polgdri perrendtartds magydrazata, Kézgazdasdgi és Jogi
Kényvkiado (KJK), Budapest, 1967, ctp. 223.
V. Pollak, Sistem des sterreichischen Zivilprozessrechtes, Wien, 1906, ctp. 141.
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YumeHnIa je fja CliopefHa NHTEPBEHINja IIOCTOj! M Y KOPUCT CIOPEIXHOT H-
TEPBEHU]jEHTA, Pajii OCTBapUBama HeroBux nHTepeca. OHa HUje 3a Hmera oOaBe3Ha.
He Moxxe ce HeKO NPUHYAUTHU Ha cliOpeHy UHTepBeHuujy. CaMUM TUM, UHTEPBEH-
1ygja je nocrana ipaso. Ta ynmbeHnIA je fjajia HOBY IUMEH3U]y HeroBe yJiore y nap-
Huy. OH 1MocTaje HeKO KO KOHTPOJIHIIE W HAI3Upe pajl CTpaHKe W MOKYIIIaBa fa 1o-
MOTHE CTpaHI KaKo O6M OHa ycnena y crnopy. IbeH ycnex je HCTOBpeMEHO 1 ychex
yMelaya.

Yak 1 Kajja ce pajid 0 THTEPBEHIW]H Y jaBHOM HHTepecy (Off CTpaHe jaBHOT TY-
SKMOIIa) 3aKOHOJABIM TIOfIBIIaYe H-ETOBO [paso a WHTEPBEHHINE Y MAPHAIM KOja
Teue Meby pyrum munmuMma.

Ymemay — (pU3HYKO WK NPABHO JIHIE

Kapa ce rosopu o ymemauy kao Tpehem nuily, mMa ce MpBEHCTBEHO Y BUAY
¢usnuko nune. Mma mebyrum, npumepa y NpoLecHUM 3aKOHOJABCTBAMA J1a Cy[ U
IPaBHO JIAIE KOje HUje y4eCTBOBAJIO Kao CTPAHKA, a 3aMHTEPECOBAHO j€ 3a PelICHE
cropa o6aBecTd 0 MOryhHOCTH Melama y mapruny.” Hajuemhe ce To Besyje 3a un-
TEPBEHIU]y OpraHa CTapaTesbCTBA, AT MHTEPBEHIIM]a MMPAaBHOT JIUIA HHje NCKIbyde-
Ha ¥ KOJI T3. OOMYHOT Melllamba.

YMemay Kao Jine KOje CTOjI/I N3BAH CTPAHAYKOI OAHOCA

YwMmelad je nune Koje YBeK CTOjU U3BaH CTpaHaukor ogHoca. bynyhu ga oH He
MMOCTaBIba CONCTBEHM TYKOEHW 3aXTEB HE MOXKE OWTH HU CTpaHKa y mapuunm. Ha
era ce CaMiM THM He OJHOCH MaTepI/I]aJIHO TPaBHO pejctBo npecyae. OHO HITO We-
OB IIOJIOKA] MPUOIIKaBa nonoxajy cTpaHKe je YMIeHnIa 1a TheMy Ha PacIojaramy
CTO]e MHOTa TPOIeCHA IpaBa Koja MMajy caMo CTpaHKe. AHalln3a HEroBOT IOJO-
3Kaja Hac TOBOJH MI0 3aKJbyUKa jla Cy IpaBa n o0aBe3e yMemnava peyKoBaHa y Of-
HOCY Ha TIpaBa 1 o0aBe3e Koja MMajy CTpaHKe y TapHAIIH.

Cuipanka He MOXe OUTU UCTOBPEMEHO U ymema. Moryha je mebyTuMm, cu-
Tyauu]a la CTpaHKa y TOKY MOCTYIKa Ieupa CBOje MOTpaXKuBamke Ha APYro JuIe,
KOje Yy HacTaBKy IOCTYIIKa MOXKE J1a 3ay3Me BbeHO MecTo. [IpBoOuTHA CTpaHKa ce Ta-
1a MOXKe TIPUKJbYUUTH MOCTYIKY Kao yMernrad. Takobe, ako ce cariace obe cTpaHke,
yMeIa4y MOXKe Jla 3ay3Me IO0JI0XKa] jellHe Off IHHX, a MPBOOMUTHA CTPaHKAa MOXKE ja
MMOCTaHe yMelady.

ITocraBiba ce muTame ma JM KOO 0OUUHOZ CYUAPHUHAPCITIGA MOXKE jeTaH Of
cynapHuuapa fia npebe y ymemaue? Umajyhn y Busty ga cyjq Moxke Ha pa3ianduTe Ha-
YUHE J1a PEIIr CIOp IMpeMa CBaKOM Off X, 1 J1a je IBUX0B MehycoOHm momoxkaj pas-
JITYWT, 3aMUCIIVBA je CHTYalyja fia jemaH Off CymapHUIapa IIOCTYIN Ha HEKH Off HaunHa
KOju CMO HaBeJIW Kao MOoryhy omnmujy mpeiiacka u3 cTpaHauke MO3UIuje Y MO3UIH]jy
yMeIrIaya.

3 B. ip. C3un6epexsb Jen u p. Névai Ldsz16, op. cit. , crp. 222.
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Kana je ped o 3axonckom 3acitiyliHuxy, MOXe OUTH UHTEPECAHTHO MUTAHE
Be3e m3Meby mwera n ymenrada. Moxe Ju 3aKOHCKU 3aCTYIHHK W3 CBOje MO3WIINjE
npehu y no3unujy ymeaya?

3aKOHCKY 3aCTYIHHUK j€ YBEK (PpU3MUKO JIHIIEe, TAPHUIHO CIIOCOOHO, KOje Y nMe
U 32 padyH MapHIYHO HECOCOOHE CTpaHKe Mpefy3nMa MapHUYIHE pajme. tberosa
oBnamhema MPON3UiIa3e WIN U3 3aKOHA WIM Ha OCHOBY Of0OpEHa HAlJICKHOT Op-
raHa. Pajiise Koje npefy3uMa 3aKOHCKH 3aCTYITHHUK POU3BOJC I€jCTBO IIpeMa 3acTy-
naHoj crpaiy [lo mpasuiy, 3a CTpaHKy KOja HeMa MAapHIYHY CIOCOOHOCT cacnylahe
ce IEH 3aKOHCKU 3acTynHUK. He Mory o6e cTpaHke UMaTH UCTOT 3aKOHCKOT 3aCTyII-
HUKa. AKO CTPaHKY HHje 3aCTyIa0 3aKOHCKM 3aCTYIHUK WK aKO HIje UMao MOCeOHO
oBnaurheme 3a 3acTyname TO MOKe OUTH pa3iior ancoJyTHO OUTHE MOBpefe Moc-
TYIKA.

Ywmemiad, Kao IITO CMO BUETIH, MOXe OUTU 1 (PU3UYKO U npaBHO nule. OH
CTyIa y TApHULYY Y3 TAPHUYHO CIOCOOHY cTpaHKy. [TomMaxke joj U KOHTPOJIHMIIIE HeH Paj.
OH cBoja oBnamrhemwa 1pnm u3 3akoHa ( 3I1I1-a wnu 3BI10) ninu U3 cTpaHayke wc-
no3unmje (o6aBermTaBame 0 NapHUIN). Pafme ymemaya mpon3Boie AejCTBO y map-
HUIA y3 ofpehbeHa orpaHnyema. Y Melad MoxXe jfla UCTYNu u3 napauie 6e3 oopas-
J0XKEWA.

Hecnophe cy cnuunoctu n3Mehy 3aKOHCKOT 3aCTyIIHUKA M yMelllaya ajiu 1oc-
Toje n OuTHE pasznuke. YnHE ce, ypaBo 300T BUX, 1a 3aKOHCKH 3aCTYIHHAK HE MOXKE
7a HAIyCTH CBOjy MO3ULUjy U ipehe y mo3unujy ymemiaya.

[Taprn4HO HEectocOOHA CTpaHKa HE MOXKE CAMOCTAITHO Jla IPely3NMa Paibhe ¥
napHuuy. [Ja Ou npouecHo npaBHU OJHOC OMO AOMNYIITEH TaKBa CTpaHKa MOpa uMma-
TH 3aKOHCKOT 3aCTyIHuKa. Yak u y ciry4ajy Kafga 61 Ty>KeHOM OHO IOCTaBJbCH NPH-
BPEMEHHU 3aCTYINHUK MaKO jé UMAo CBOT 3aKOHCKOT 3aCTYIHHMKA jep je MocTojana
CYIIPOTHOCT UHTEpeca, WU aKo ¢y 00e CTpaHKe MMajle UCTOT 3aKOHCKOT 3aCTYIHU-
Ka, paHUju 3aKOHCKH 3aCTYIMHHUK OM MOTAo0 Jla ce yMellla y CIop. AJM y TOM CIOpPY
ymelay 61 610 caMo OMBIIY 3aKOHCKH 3aCTYIHMK, KOra je y TeKyhoj mapHuLu 3aMe-
HHO Apyry (IpUBPEMEHH) 3aCTYITHUK.

IIpaBHu HATEpec HA CTPAHA yMeInavya

YcnoB Memiama je fa Tpehe nuie, THTEpBEHUjEHT, TOCEyje IIPaBHA UHTEPEC.
OH ce MOXe OJHOCHTHU Ha TO fia yCIe Yy CIOpy CTpaHKa Ha 4Mjoj CTPaHHU je MHTepBe-
Hucao. [IpaBHIM MHTEpecoM yMelIad MoKe OIpaBJlaTH CBOjy MHTEPBEHIM)Y Y nap-
HHIM Koja Tedye m3Meby crpanaka. [Ipyrum peunma, oH Tp6a 1a foKake Jja IOCTOjH
pasyIor 3a KeroBy HHTEPBEHIIN]Y.

[la nu mocroju Taj uHTEpec cyj Npolewyje o caydaja 1o caydaja. Hapaso,
panu ce o nocrojeheM, a He o OyayheM unTepecy. OH je Hajuelthe UMOBHHCKO IIpaB-
HU aJld MOXE ce TUIIATH U JUYHUX IpaBa. OBaj MHTEpeC YBEK MOCTOjU Kajia ce MpaBs-
Ha CHara Ipecyjie IIpoTeXe 1 Ha yMelllaya. AJIi ako Ipecyia fielTyje epra OMHeC Ila CaMiuM
TUM 7 Ha yMelllaya IINTabe je a 1 OM leMy Y TaKBOM Clly4ajy Tpe6asio Npu3HaTh
nocTrojame TpaBHOT nHTepeca? YuHu ce, fa 6m TO 3Ha4YmWiO, Aa Gamr cBako Tpehe
JMIe MOKe Jla ce yMellla y CIop IITO CUTYPHO HHje CMUCAO0 MPOILieCHe MHTEPBEHIIHje.
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ITocTojame mpaBHOr MHTEpECA MO ce0M HE 3HAYM U ayTOMATCKM MoryhHoct
Mellawa y napHuny. Tako Ha npuMep, y OpaKopa3BOJIHO] HAPHUIIM KAO U y MOCTYIIKY
oclopaBarba OYMHCTBA HUCY AONYILITEHA HUKaKBa Melllatha Off cTpaHe Tpehux iuua.

Pasnor 3a uHTEepBeHIMjy MOXKe OUTH M ONMACHOCT jja he HeraTHMBHA OAJyKa
cyja y Ipoliecy Ifie ce OH yMellao y MapHUIy oTexKaTu obemrehemhe beroBux mo-
TpaXKuBamwa IIpeMa CpaHIy .

Tpehe nuue uMa npaBHOT HHTEpECaA ia ce yMella y MapHUIy U ja 6u 06e30e-
MO uHUllepseHyujcko Oejcitiso npecyge. Haume, Mo3HATO je fa MPaBHOCHAXKHOCT
CTHYE CaMO JUCHO3UTHUB npecyfie. CBe OHO ILITO yasu y 00pas3iokeme Npecyie Mo-
>Ke OUTHU IpegMeT IOHOBHOT pacipaBibatba. MebyTuM, y eBeHTyalHOj HOBOj IapHU-
11 U3Meby cTpaHKe U BeHOT yMelllaya OH OM MOTrao Jia ce I030B€ Ha YMCHULE KOje
je cyq yTBpAMO y paHMjeM MOCTYIKY Kajia je OH YYeCTBOBAO Ka0 MHTEPBEHMjCHT, Ha
O[IYKYy cyja IOBOJIOM INPETXOJHOr NUTama Ha IPaBHO CXBaTame cyfa. To mpep-
CTaBJba 3HaUajaH apryMEHT KOjU ONIpaBJlaBa YKIbyuMBame Tpeher y mapHuiy.

Bpeme memama

ITo npaBuny, ymeniad Moxe CTYIUTU y TapHULYY Y TOKY LEJOr HOCTYIKa, 10
HErOBOT IIPAaBHOCHAXKHOT OKOHYamwa. Teopujcku, ymeniay OM MOrao jja IpujaBu cBO-
jy UHTEpBEHLUjY HENIOCPEJHO Ipe UCTeKa poKa 3a Kajly U la yJIOoXKHU OBaj IPaBHU
JIEK MaKo HUje Tpe Tora yuecTBOBAO y MOCTYNKY. TakaB MHTEPBEHU]EHT OU ce Mpak-
THYHO TJIEIaHO, CYOUNo ca MpoOIIeMOM BpeMeHa jep Ou HeroBy M3jaBy O MHTEPBEH-
11ju Tpebajio JOCTaBUTH HajIIpe CyAy, a OH IaK, o0eMa cTpaHKaMa, IITO OU CUTYpHO
IpoGIIIO POK 3a M3jaBJBUBILE:E PETOBHOT MPABHOT Jeka. MebyTum, To He 3Haum ga
IErOBa MHTEPBEHIMja HeMa cMucia. To crora HITo je Memame Moryhe U y IOCTyIKyY
HaCTaBJLEHOM MOJHOIIEHEM BaHPEAHOT NMpaBHOT Jieka.! CIMYHO, Ka0 M TIOBOJIOM
>kanbe, U OBJle Ce IIOCTaBJba MPAKTUYHYU ITPOOJIEM Jla 1M yMellay Mopa ja [pujaBu
CBOjy MHTEPBEHIIN]Y 10 TPAaBHOCHAXKHOT OKOHYama MOCTYTKa J1a 6 MOrao jja mHTep-
BEHHUIIE Y IOCTYKY IIOBOJIOM BaHPEHOT IIPaBHOT jieKa?

3a crymame y nmapHuly Huje ONTHO Ha KOju je HaumH Tehe nmie ca3Haio 3a
cnop npef napHrYHUM cyjioM. Ob6aBeTaBameM O TAPHATIN, HA MHALIAjaTHUBY CTPaH-
K€, UJIY Ha OMJIO KOjU JPYr'd HauKH.

N3jasa 0 Memamy

CBOjy UHTEPBEHIUjy YMelllad MOpa fa MIPUjaBU HUCMEHO-THOOHECKOM WU YC-
MeHOo Ha pouuwiiy. V3jaBa ymelaya O6u Tpebalo fa cajipxKu 03Hauere Clpanke y
CIIOPY Ha 4MjOj CpaHU UHTEPBEHUILIE U 00KA3 O HocCliojary UpasHoZ uHiliepeca 3a
MelameM. [JoBOIBHO je 1a CBOj TPaBHU UHTEPEC YUUHU 6€PO6ATlIHUM.

Usjasa o ciiytiawy y tapHuyy HUje Tyxk0a y ¢opmamHoMm cMmuciny. Hukana
napHulla He OM MOTJIa ia ce MOKPEHe U3jaBOM MHTepBeHujeHTa. Hajnpe 3aTo 1mTo To

4 B. wi. 206. cr. 2. 3akona o napauHoM noctynky (3I111-a), Cinyx6enu auct COPJ 6p. 4/77 op 14.
jan. 1977. ca cBUM KacHHjUM U3MEHaMa U I0NyHaMma.
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MOKeE J1a yYUHM caMo TYXKHUJIall, a 3aTUM U CTOra LITO 3aKOHOJaBall npesuba yyen-
he Tpeher nmuua y napuuim koja Beh Teue meby apyrum mumuma’ Mima mebytum
MUIUbEHA y NPOLECHO] JUTepaTypu Aa 6u ymemiauy 6e3 o63upa Ha popMyaanujy
3aKOHCKOT TeKCTa Tpebaso faTu MOTYhHOCT Oa tipujasu c80jy uHitiepseHyujy eeh y3
iwiyx6y°. 1o MHTEPBEHIM]€ HA CTPAHK TYXKEHOT 61 MOTJIO Tohu off TpeHyTKa 10CTaB-
Jbakba TYX)KO0e TyKeHOM.’

YumeHn1a, Aa u3jaBa o ydelnrhy y DapHUIM yMelIaya He MOXKe OUTH WHMIH-
janHa MapHUYHA Paiiba, 3a by Ce He MOTY BE3MBAaTH HU NMPOIECHO ITpaBHA HU MaTe-
pHjallHO MpaBHA [IejCTBAa MOJHOIICHA TY>K0e CYAy U AOCTaBbamba TYXKO€E TYy>KEHOM.

ITopHouemeM Ty:KOe cyny, OH IIpOBEpaBa Mo CIy>KOEHO] Ny>KHOCTH J1a JIU Cy
UCIYH-EHE UpouyecHe Hpetliiocitiagke. JeAUHO y ciIydajy Kajga 61 CBOjy MHTEPBEHIIU]Y
yMmelay npujasuo Beh y3 TyxxOy Morao OM fa IPUrOBOPM HENOCTATKy IPOLECHE
IIPETIOCTaBKEe Te€ OU TO UCTOBPEMEHO IIPEACTaBIbajlo KOPEKLHUjy IpaBuila O HC-
KJbyUeHY MPOIIECHOT JIejCTBA U3jaBe O yuelrhy y MapHUIIH.

HocraBmbameM TyK0e Ty>XKeHOM, TapHULa ounbe 1a Tede. O TOr TpeHyTKa
ce ycrocTaBsba NPOLECHO NpaBHU OfiHOC U3Meby cyna u crpanaka. byayhu fa Tyx-
OeHM 3aXTeB HE MOXE IIOCTaBUTU MHTEPBEHUjEHT HUTHU HbUME pacroyaraT, UHTep-
BEHIFja yMellaya He MOXe IIPOU3BECTH JUTUCIIEACHLIL]Y.

HUcnurusame AONyHITEHOCTH Melllamba

3ajiaTak je cyfa fAa MCINTA f1a JIU Cy UCIYHEHH YCIOBU 32 HHTEPBEHINU]Y Tpe-
her muna.

IIpoBepa nmocrojama OMNIITHX MPOLECHUX NPETIOCTABKU KOje ce OffHOce Ha
CTpaHa4Ky ¥ MapHUYHY cIOCOOHOCT, O0e3 003upa LITO ce pajik O ymeliady, ou ouia
HeonxopiHa. Cyqi He 61 cMeo ja fomycTu TpeheM nuily fa ce ymela y Cop ako oBe
IPOLIECHE MPETIIOCTABKE HUCY UCTYHbeHe.”

O nocrojamy NpaBHOT UHTEpeca Cyj MOpa 1a BOAM pauyHa TOKOM IIeJIOr Hoc-
TynkKa. AKO Cy UCIyHEHU YCIOBU 32 MHTEPBEHIU]Y Cy/l HE MOXKe OfOUTH Mellambe,
anM O BEeHOj monymreHoctn ce Hehe usjacHuTn nmoceGHOM ofnykoM (pememem).’
Pememwe he cyn joHeTH caMo ako CTpaHKe OCIOpPaBajy yMellady IMpaBO MHTEPBEH-
yje, WM aKo Cy[l YTBPAU a yMelIad He Tocefyje npaBHu unrepec. [Ipotus opnmyke
KOjOM CyJI IONYIITa MEIIAHE HEMa MECTa ToceGHO] sKanou'’, JOK MPOTUB OJITYKE KO-
joMm ofbmja MenIambe NTEPBEHUjEHT MOXKE YIIOXKUTH CAMOCTAIIHY Kayoy.

Jok peleme cyfa KojuMm ce ofbuja ydemrhe ymelriaya He IOCTaHe NMPaBHO-
CHAXKHO, TAaKaB NHTEPBEHU]EHT MOKE Jia HACTABU ca Npe[ly3MMabeM NapHUYHUX Pajl-

> B. . 206. cr. 1. 311I1-a

® B. ngp Cunmna Tpusa, I pabarcko tiapnuuno tipoyecto apaso, Haponre nosune, 3arpe6, 1980. ro.
cTp. 353.

" B. Iosnax, op. cit. crp. 143.

8Y Tom cmucny u Lent-Jauernig, Zivilprozessrecht, Miinchen und Berlin, 1966. rop. crp. 240.

° CynpoTHo, dr Szilbereny Jen u dr Névai Lészlo, quTupano geno, crp. 228.

10 B. 4. 207. cr. 2. 311I1-a
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wu. Te pagme he n3ryobuTn npaBHU 3HAYa] aKO Memlame Oyje KOHAYHO Of0HjeHO,
OCHM aKO UX CTpaHKa Ha UMjoj CTPAHH je JOIILIO 10 Melllamha CBOjOM U3jaBOM HE MpH-
XBaTH Kao CBOje pajiibhe.

Ipottiusuitiu ce UHTEPBEHLUjU MOXe CBaKa CTpaHKa. Pa3nuuutu cy MOTHBH
13 KOjux Ou ce CTpaHKe MOIJIe IPOTUBUTH Mellawy. Tako ce 3a IPOTUBHY CTpaHy
cMaTpa ia ce MoXe NMPOTHUBUTH MelIalkhy MHTEPBEHHUjEHTA jep OU Ta CTpaHKa 3a CIIy-
Yaj ma M3ry0oH CIop Mopaja M yMelIady la HafoKHa! TPOIIKOBe mocTynka. CTpaH-
Ka KO0joj ce MPUAPYKNO MHTEPBEHHUjEHT, UMa pas3jora 3a MPOTUBJbEHE HETOBOM
yuenrhy jep npecraje Ha HeKM Ha4MH fja Oy/e TOCnofap y CONCTBEHO] MapHUIHU IITO
BehrHa Jbyin TO TEMIKO MpuUXBaTa.

3acryname copeJHOT HHTEPBEHHjeHTA

YwMemrau kao Tpehe nune koje ce NpUApyKyje CTpPaHIU y CIOpy ja 61 joj mo-
MOTao0 ¥ jja 6M KOHTPOJINCAO KeH Pajl 110 MIPABIITY Ipely3uMa NapHIIHE Pajgibe Tn4-
HO. MoOXe ce MOCTaBUTH MHUTame fia M ON KOJ OOMYHOT Mellama WHTePBEHHUjEHT
MOTao Jia aHraxyje myHoMohHuka?

AHanmza ofipeaba 0 MyHOMOhHMIIMA YKa3yjy Ha TO Jla CTpaHKe y MapHULN
MOry 6upaTu fa n1u he pafmwe Opeay3uMaTé JUYHO WU IMpeKo nyHomohHuka. OHe
MOT'Yy U3MEHNTH WM ONO3BATH M3jaBy CBOT IyHOMOhHNKa, cTpaHke ofpebyjy ooum
nmyHoMmohja, cTpaHKa MO3Ke OT03BaTH MmyHoMohje.

AHraxkoBame IIyHOMOKHNKA 1 HKeroBa opjamherma y HapHULH, BUH ce, 3aBU-
CH NCKJBYYMBO Off cTpaHKe. Ha ocHOBY Tora 6M MOTJIN 3aKJbYUUTH 1a OOMYaH yMe-
may Oypyhu fia ce nojaBibyje kao Tpehe nune, He OM MOrao jja OBJIACTH MYHOMOhHUKA
paju pefy3uMarha HapHIYHAX PajibHL.

Opycranak ox HHTepBeHLje

Jla 6u cyq 703BONHMO MeEIIame y MapHUlly Tpehem Juiy OHO Mopa MpHUjaBUTH
cBOje yuenrhe, Tj. laTH U3jaBy O cTynamwy y napuuiy. [locTaBma ce nutame fa Jau
Tpehe nune Moxe n OfyCTaTH Off MUHTEPBEHIMje U3 OMIIO KOJUX pasjiora Koju My ce
yUUHE ONPABJAHUM 3a jeflaH TakaB KOpakK U 0 Kajia 61 TO GMIIO OmpaBfaHo ja ce
yunHn?

3aKoHM U3PUUYUTO HE PEryjully NUTame OfyCTaHKa Of UHTepBeHIHje. AKO
ce nmobe op Tora ja je MHTepBeHIMja OOUYHOr yMelllaya CTBAp HEroBe ayTOHOMHU)E
BOJbE, IPOU3MIA3U fia OU CONCTBEHOM BOJHLOM MOTa0 U ia OfyCTaHE Off AaJber Mellla-
1a. Kao mTo Moke y TOKy 1IeJIOT MOCTYNKA A0 MPABHOCHAXKHOCTH, KA0 U Y MOCTYIKY
[0 BaHPEHOM IIPaBHOM JIEKY fla Cce yMellla Tako OM A0 TOT BpeMEHa MOrao u ja
ofycTaHe ojf UHTepBeHIyje. To 61 MOrao yUMHUTHU U3jaBOM O UCTYIaky U3 IMapHUIIE.

Kakpa Ou 6una cygOuHa 10 Tajia npeay3eTux pajmbu? AKO je cyl T03BOIHO
WHTEPBEHIN]y, YMHU Ce 1a HeMa pas3iiora, caMo 300T Tora IITO je yMellad OycTao
O]l aJbe UHTEePBEHIM]je, 1a Ce Oy3Me IPABHO JICjCTBO paHHUje MPEAy3eTUX MapHUI-
HUX paiiba.
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Opnamhema ymemaya

Kapa crymn y mapHuIly yMeIiad je Mopa IPAMUTH Y OHOM CTamy Yy KOMe ce
OHa HAlIa Kajia je BheMy J03BoIbeHO Memame''. M3 oBe 3akOHCKe opente npouc-
THYe Jla yMelad He 6 MOTrao fia Tpaské fia Cyj IIOHOBO M3Bejie JioKa3 Koju je Beh
paHHje U3Beo, WU Jla Ipeay3Me OIII0 KOjy pafmby 3a uuje Ipefy3uMame je HCTeKao
POK WJIX je MPOIIIO pOYHINTe. Y HACTAaBKY IIOCTYIKA OH je oBJamrheH faa mpeay3nMa
cee octiiane lapHu4He padrwe y POKOBIMA Y KOjuMa O Te pajii-e MOTJIa fia Ipey3Me
CTpaHKa Ha 4Mjoj CTpaHu ce ymemao.”” OBaKo MUPOKO 3aKOHCKO ypebere oBnari-
hewa yMmelrauya KOpUroBaHO je ofgpef0oM Koja mpepaBuba fa he pagme ymeniaya
IPOU3BOUTH ICjCTBO CaMO aKO HUCY Y CYIPOTHOCTH ca pajilbaMa CTpaHKe K0joj ce
NPUAP3XKUO Y MOCTYNKY,” WM aKO je CTpaHKa MPOMyCTUIIa Jja MPAy3Me TAPHUYHY
pammy."* Jlpyra Kopekiuja 3aKOHCKOT oBnainherma Ha TPeIy3uMarhe CBHX PAbH Y
MOCTYKY, MaKO HHje Y 3aKOHY U3PUUYNTO HaBejIeHa, MPOUCTHYEC M3 TMOJ0Xaja KOju
nMa ymemrad y mapuunyu. OH je caMO WHTEPBEHHjEHT KOjH Ce yMeIlao y MapHHIY
KOja Teue u3Meby apyrux nuia ja 61 TOMOrao CTpaHI Ha YMjOj CTPaHU je HHTEepBe-
HECcao. Iberosa mo3unuja y mapHuiy kKao Tpeher ra He oBnamrhyje fa mpegysuma
AUCHO3NTHBHE ITAPHIYHE Pajiibe KOjIMa ce yIpasiba MmocTynkoMm. Crora, oH He O MO-
rao jia ce OfipeKHe 3aXTeBa, IperHaun TyKO0y, TPU3HA 3aXTeB, 3aKIbYUH IIOPABHAE.

Mma mMebyTum, y nponecHoj TuTepaTypu CTAHOBHIITA KOja O IPaBHOM CTaTy-
Cy yMelllaueBuX pajiibu 3ay3uMajy fipyraunju cras. [IpaBHO JiejcBO MOTY 1O HEKajia
UMaTH U pajiibe yMelIada Koje Cy y CyIPOTHOCTH ca pajii-aMa CTpaHKe KOjoj ce pH-
apyxkuo. To 3aBucu Off Tora fja JH ce y KOHKPETHOM CIIy4ajy NMpHMEHYje Hauelo
HE3aBUCHOCTH MJIM HAYEJIO 3aBUCHOCTH MOCTYIamha yMenaya.

Haueno nesasucrocitiu nogpasymeBa ia yMelad MosKe caMOCTaIHO Mpey3-
UMaTHU pajie y NOoCTynKy. Te pagmwe MOy OUTHU U CYIPOTHE pajmama crpanke. Cyn
he o BbHMa 3ay3eTu CBOj CTaB NPUIMKOM KOHAYHOT OJTyYlBaba.

IIpumena naueaa 3asucHociiu 3Ha4UM a TAPHUYHE pajibe yMellaya He MOTyY
OUTH y CyIPOTHOCTH ca pajilbaMa CTPaHKe K0jOj ce MPUAPYXKMO. AKO je paima CyIl-
potHa Hehe npousBopuTu aejcTBo. 3I1IT Mabapcke npuMeHy oBuX Havena Be3yjy 3a
pacnpaBy o0 cy0jeKTHBHAM I'paHMIlaMa MpaBHOCHAXKHOCTU. [IpaBu ce pa3znuka u3mMe-
by npecyna uuje ce fgejcTo npoTeke U Ha yMelIiaua ¥ OHUX IIpecysia Koje JIeNyjy camo
m3meby crpanaka. [la nmm he ce mpecyma OMHOCHTH W Ha yMeIlaya 3aBHCH Of] KOH-
KPETHOT MaTepHjaHO MPABHOT OHOCA . AKO ce MpaBHa CHara Ipecyje MpoTexke U Ha
yMmeliada, IpaBHO JiejcTo he mpousBecTH U pajilbe KOje Cy CYNpPOTHE pajmama

"'B. un. 208. cr. 1. 3I1I1-a. Y Tom cmucny u Artur Nikisch, Zivilprozessrecht, Mohre 1952. ctp. 447.

2 B. uir. 208. cr. 1 3I1I1-a.

5 B. un. 208. cr. 4. 311I1-a.

4 B. map. 57. cr. 1 3I1IT-a Mabapcke: 1952. évi II1. torvény a polgdri perrendtartdsél, crynuo Ha chary 1.
janyapa 1953. ronune, ca npegpedopMckiM n3MeHama u3 1960, 1972. , n pecpopmckum m3meHama u3 1995.
r. — myteM LX-or 3akona. B., Polgdri Torvénykonyv, Polgéri perrendtartds, csaladjogi Torvény, Unio, Budapest,
1999, crp. 326-327, — Beavatkozds a perbe (Mematbe y mapuuiy), crp. 350.

15 B. dr Szilbereky Jen u dr Névai Ldszlo, op cit. ctp. 233.
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CTpaHKe Ha 4mjoj cTpanu je Tpehe nune naTepBeHucano. M cynporno. Hemajy npas-
HO JIejCTBO pajiibe yMellaua Koje Cy Yy KOJU3MjH ca pajilbaMa CTpaHaka ako ce Ha
Ibera He POTEeXKe JIejCTBO MPECy/e.

Mue papmwn ymMemaya

OCHOBHEM 1IWJb WHTEPBEHIUjE€ yMelIada je 0a UOMOZHe CUIpAHUU HA HUjoj
CHipaHu ce ymeulao y Uoctiiyiiky Kako ou itia ciipanka yctieaa y ctiopy. OH Tpeba na
IIOMOT'HE CTpaHIA TaKO IITO he oTkJIOHMTH HeKa HeraTHBHA HejCTBa HBCHUX paambu
wtn he HaJJOMECTUTH paiiby KOjy je Tpebaio fa mpefpy3me cTpaHka. Takobe, yme-
ma4 1 KOHTpPOJIMIIC pajf CTpaHKE IITO MYy MOXKE noMmohn KO €BCHTYJIHE IMapHULC
KOjy OHM KacHHUje, ako U3ryOM CIOp, IIOMOTHYTa CTpaHKa MOIJIa MPOTHUB Hera ja
MOKpEHe.

Kapa je ped o Hadomewttiersy paorsu, Koje je MpoIyCcTHiIa ia Mpeay3Me CTpaH-
Ka Hallly 2Ky 3acilyKyjy [lojeluHa NIuTama. Tako Ha IpUMEP, ako je Cyj [103Bao
CTPAHKY pajiu cacayulara Kao JOKa3HOT CPEACTBa, N1a ce OHa HUje ofja3Balia fa Jn
6u MPHCYTHU yMelIad MOrao YMECTO e fia Oyae caciyman? OAroBop je ofpuvaH.
YwMeliau HUje CTpaHKa Ia y TOM CBOjCTBY ra Cyj| HHKaja He OM MOTao caciyllaTH.
Anu HHje UCKIJbyuYeHa MOTyhHOCT HeroBOr caciyllama Kao csedoxka. OH MOXe y
napHuLM ja 6yae KopultheH U Kao 00Ka3Ho cpeociiiso.

AKO MPOTHBHUK CTPAaHKE M3HOCH HEKY TBPAKY HAa POUMUINTY ca KOra je u3o-
ciiiana CTpaHKa Koja MMa yMelllaya Win je Ousia macuBHA Ha POUUINTY, HCTHHUTOCT
Te TBP/I-e OU Cyl MOTao f1a MPOBEPH U KPO3 U3jaBy yMelIada.

CBaku IpoIycT cTpaHke 01 yMelllad Morao jja HaJoOMEeCTH CBOjOM PajiboM, y3
YCIIOB Jia CTPaHKa He M3jaBU MPOTHUBIHEH-E TO] PAHH 1 1A jOj Ta pajkha MOXKEe KOPHC-
TUTHU.

AKO je cTpaHKa aKTHBHA y NApHUILIM HBeHE pajilbe U pajilbe yMellaya Mopajy
OMTH CUHXpPOHU30BaHE. Y Mellay CBOjUM pajitbaMa Mopa fia ofipXkKaBa pajikbe CTpaH-
K€ Ha 4YHujoj ce CTPaHU YMeUlao y NapHULIH.

AKo je yMenIaueBa aKTHBHOCT yCMEPEHA Ha IOKa3UBamkEe HEeOCTaTeKa Mpo-
[IECHUX MPETIOCTAaBKU O KOjUMa Cyj BOAM MO MPaBMIIy pauyyHa Mo CIyKOEHO] JIyK-
HOCTH a CTpaHKa O HUXOBO] UCIYHEHOCTH Ma IpYrauuju cTaB 6e3 0031pa Ha YNH-CHUILY
Ia je MepojlaBaH CTaB CTpaHKe cyfl he mo ciay>KO0eHOj AY>KHOCTH IPOBEPUTH A JIH CY
HCIyHheHe IpoLecHe npeTnocTaBke. Moxe ce JOrofuTH ia ce CTaB yMelllaya u cyja
MOKJIOIH.

U xop mpepanarama AOKa3HOT CPEICTBA Pail NPOBEPE UYMHEHUYHUX TBPABU
CTaB CTpaHKE U yMelllaya ce MOxKe pa3nukoBaTu. CBaKo OfI lbUX MOXKe Jla MPENIIOKI
ApYro foKa3Ho cpefcBo. To Hecnarawme 6M MOrao ja paspelln Cyj jep Cy Hberona
oBjnaurhemwa Koj u360opa JJOKa3HOT CPefiCTBA 3HATHO LIMpa HEro KOJ NPUKYIJbaka
yuweHn4He rpabe. Cyp 61 ce MOrao OIpefeNuTH 3a HEKO JJOKa3HO CPEeACTBO Koje
HUje NPEeJIOXKuIa HU jefiHa Off CTpaHaKa U lUXOBU yMeEllayH.

AKO IIpuXBaTUMO KaTEropujy T3. ,,camociianio?” ymeuiasa, OHOT Ha Kora ce
MpoIIMpYyje IpaBHa cHara mpecyje, CBe pajmbe Koje 61 OH Ipeay3eo 01 Mpou3BOfuiIe
nejcTBo 6e3 063upa Jia Ju ¢y Y IPOTUBHOCTH ca pajilhbaMa CTPaHKe.
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OHo 1ITO HUKAJ/Ia HE MOKeE J1a YIYNHU HU ,,caMOCTaJIaH” HH ,,3aBUCAaH’’ yMeIlad
jecte ma pacrnonaxe ca Ty>KO€HUM 3aXTEBOM. Y MellIay aHTa>kKOBaH HA CTPAHU TYXKU-
olna He MOXe Jla TIpeMHAauYu 3axXTeB, 1a ce OJpeKHE 3axXTeBa. YMelllad Ha CTpaH’
TY>KEHOT He MO3Ke MPU3HATH 3aXTEB, TOMHETH MPOTUBTYKOY, YIOXKHUTH KOMIICH3a-
[IMOHU MPUTOBOP. Y MelIad He MOXKe yMeCTO CTpaHKe MPHUCTAaTH Ha TIopaBHame. He
MoOXKe ce ofipehu MpaBHOT JieKa WK OfycTaTu of Beh ynmoxkeHor.

JejcTBO mpecyfie npeMa ymemauy

ITo npaBuny, féipecyoa noHEeTa Y NApPHULU CE He Upolliexe Ha UPASHU OOHOC
ymewaua u upottiusHuka. VIzy3erax je npecyja umje Ou ce IpaBHO J1€jCTBO NPOLIUP-
WJI0 Ha yMellaya 1 0e3 BheroBOr Melllaha Y apHUILy.

IIpecyna He riacu Ha ymellaya ajld OH MOpa OUTH Y H0j 03HAYeH KAO UHITiep-
BEHUJeHI.

HNuTepBeHnijcKo AejcTBO mpecy/e

Moryhe je nia cTpaHKa Ha YHjOj CTpaHu ]e UHTEPBEHMCATIO Tpehe nuie u3ryon
Crop. Y TakBOj CUTyalllju OHA OU MOTJIa, aKO jOj Ce YUMHHU J]a je YMeIIad CBOjUM Paj-
HBaMa WIM OponylTakbiMa TOME JAONPUHEO, fa MOBee MapHUIy MPOTUB OUBIIET
ymenaya. Ona Ou y HOBOj MapHUIU OujIa Ty>Kujal a OUBIIM yMmemiad TyxeHu. Ho,
He TIOCTOjU IpenpeKa fa Tyk0y nojgHece u I/IHTepBeHI/I]eHT a jja Ty>KeHa CTpaHa y HO-
BOj apHUIM Oyfie CTpaHKa y CIIOPY Ha YMjOj CTpaHH Je WHTEPBEHUCAO CAJAlIbH TY-
>kunal. To crora mITo cBako Nule clio00JHO MPoLEeYje [a 11 Cy YTPOXKeHa herona
cyOjeKTHBHaA IpaBa U ja Ju he 3alITUTy TpaXKuTH Npeko cypa. Mebyrum, nomro ce
Ty>XO€HH! 3aXTEeB MOpa OJHOCUTH HA TMPABHU OJHOC KOjU je YTBpheH y paHujeM moc-
TYIKY T7e je Tpehe nuiie nHTEpBEHNCaIO Kao ymellad, a CTpaHKa je u3ryomia crop,
TeXe je 3aMUCIINMBO JIa Ce yMelllayd 0jaB! Kao Ty>KHJail.

Y HOBOj MapHULY yMeIlay U3 paHUjer cliopa U CTPaHKa Cy BE3aHU IPaBHOC-
Ha*KHOM IIPECYAOM KOjOM je CyJ] PeLIMO IPETXO[HHU CIOop. Y Mellaya, 3a pasjuky of
cTpaHKke, npecyfa obase3yje y mupeM ooumy. ObaBe3yje ra HE caMO JUCIIO3UTHB
npecysie, Beh m ofiiyka O MPEeTXORHOM NHTamy, UHI-ECHHUIE KOje je CyR YTBPAHO,
IPaBHO cxBaTame cyfa. Ha TakaB HauMH NPOIIMPEHO AEjCTBO MpeECyfe ce y JuTepa-
TYPH Ha3UBA UHITIEPBEHUUJCKO OeJClli6o Upecyoe.

[IpommpeHo AejcTBO mpecyae Ha yMmelIada ce ONpaBiaBa CTAaBOM fia je yMe-
1a4 y paHujoj MapHUNU 6MO Y MOTYhHOCTH fa yTHYE Ha CIOP, U Aia je CTpaHKa 360r
HErOBUX NPOIYCTa N3ryomiIa napuuiy.'®

[Towto Heycnex y cnopy He Mopa yBeK OWTH MOCHEANla yMEeIlauyeBUX MPo-
MycTa HEMY CTOJH Ha paclioyiaramy ipuzosop HecasecHo? gohersa ciiopa (exceptio
male conducti processus). TAM TIpUTOBOPOM OWBIIN yMeIIad MOKE CyAy IoKa3aTu ja
je cTpaHKa m3ry0uia crop jep je penuMo, KacHO o0aBecTHiIa ymeIrada o MapHUI,
ma OH BHIle HUje 6no y MoryhHOCTH 300T TpOTEeKa poKa WK POYHINTA fia TIpey3Me

1y tom cmucny u Nikisch, op cit. cTp. 448.
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oapebeHy mapHUYHY pagmy. Moryhe je u ga ce cTpaHKa yCHPOTHBUIIA YMEIIa4eBOj
pajmky MaKko je OH cMaTpao Ja je Ta pafma y Kopuct crpanke. [1To Hekaja 6u u na-
CHBHO JIpXXame yMelaya y MapHUIN Koja je MPOTEeKJyIa, MOTJIO fla MYy IOCIYKH Kao
cpeacBo ofgOpane. Hanme, ako ce OH Apxkao IaCUBHO jep My HMje Omila IO3HaTa
oapebena unmeHnIa, a cTpanka 300T cBoje Tpy0e HEeMaXKkbe Ty YHHCHUIY HUje U3-
Heja TO Ou OMOo JOBOJbaH OCHOB 3a yllarakwke IPUroBopa.

IMopebemem ycraHoBa MpaBHOCHASKHOCTH M MHTEPBEHIIN]CKOT JiejcTa Ipecyyie
BHUJIENN CMO JIa jeé MHTEPBEHIMjCKO AejcTBO mmpe. [IpnKkasann cMo Ha KOjU HA4MH ce
TO M3paxana.

Kapa je peu o tiobujarby paBHOCHaXKHE TIpeCyfie ¥ MHTEPBEHIIN]CKOT JIejcTBa
Takobe nocroje pasnuke. IIpaBHOCHaXKHa Tpecyfa ce noOuja BaHPEJHUM IIpaBHUM
JIEKOBMMa a MHTEPBEHIINjCKO JICjCTBO MpeCy/ie MPUrOBOPOM HECABECHOT Bobema cropa.

Osnanrthewme ymelaya ia ya0>XXu IPUTOBOP HECABECHOT BOhemwa cropa Bbero-
BOj YJIO3M ITOMarada cTpaHKe y CIiopy IpUofiaje 1 yiIory KoHTposnopa. Konromnuury-
hu pajg cTpaHKe yMeIad BeHO IIOHAIIAkE Y CIIOPY MOXKe HCKOPUCTHTH Pajiil COTICTBEHE
onOpaHe y HOBOj TapHUIH KOjy OM MOKPEHyJa CTpaHKa IIPOTHB yMelIaJa.

W crpaHka mMa HHTepecC Aa IyTeM YCTaHOBE O0aBEINTaBama O MAPHUIW WIN
Ha IpyTu Ha4WH, II030Be yMellada fia joj ce Ipuapyxu y cnopy. ben naTepec ce or-
jefa y ToMe mTo oOaBelllTaBamkeM yMellaya caBecHa cTpaHKka obe306ebyje mHTep-
BEHIIM]CKO JIejcTBO Tpecye.'’

Haxknana Tpomkosa

Oxko HaKHajie {ipouko6a OCTYIIKA TIOCTOje pa3nuKe y craBoBuMa. OHI Uiy
Of] cXBaTama fa yMeIlllad He MOoxKe OMTH ocybeH Ha HaKHajy TPOIIKOBA IOCTYIIKA
[OIITO HUje CTPAHKA y cIopy'®, 10 cTaBa j1a Cyjl U yMellaya MOKe Ja 00aBeske Ja ux
HaJJOKHaJ¥ IPOTUBHUKY CTPAHKE KOjoOj je OH IIOMarao y cropy. Y HEKUM CUTyallljaMa
yMenra4 6u 610 06aBe3aH a HaJOKHaIM TPOUIKOBE 00eMa TapHUYHUM cTpaHKama.'’

Axo panme ymemaua Oyfy M3HCKHUBaJe ofipeheHe TPOIIKOBe IOCTaBba Ce
MIATame f1a 1 NHTEPBEHUjEeHT MMa IPaBo a TPaXky Off CTPaHKe Ha YMjoj CTpaHHM ce
yMeIIao y Cropy fia My OHa HaJJOKHa/M TPOIIKOBE KOje je OH CBOjOM HHTEPBEHIIN]OM
npetpneo?

AKO je cTpaHKa W TOpeJ] NHTePBEHMjeHTa u3zybusa ciiop OHa TPIH BHIIIE-
cTpyky mrety. Hajope, jep je 1eH 3axTeB ofdujeH. 3aTum, oHa je y ob6aBe3u f1a Ha-
TOKHAJH TPOIIKOBE MPOTUBHOj cTpaHu. Ty Cy U TPOIIKOBH HHTEPBEHIH]E.

YmMenrauese pajiibe MO IPaBUITy IPOU3BOJE /ICjCTBO CaMO aKO HUCY Y CYyNPOT-
HOCTH ca pajilbaMa CTPaHKe Ha UMjoj CTpaHu je MHTepBeHucao. Takobe mberose pafme
MOpajy OUTHU IOBOJBHE 32 CTPAHKY KOjOj ce MPUAPYXKHUO. YMelllay Y1jOM UHTEPBEH-
LIUjOM je CTpaHKa M3TryOmja CIOop 3aTO LITO CyJ HHje NMOHYbeHUM JOKa3HUM Cpefi-

" B. np Bopusoje Iosnuh, Ipabancko apouecro ipaso, Beorpaa, CaBpeMeHa aMUHUCTpalUja,
1991. roa. ctp. 301.

8 B. Cunuua Tpusa, op. cit. cp. 356.

1 ibid, cTp. 356.
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CTBHMMA J]Ja0 OHY IOKa3HY CHAry KOjy je OY€KMBAO MHTEPBEHUJEHT, OH OM MMAO IIPaBO
71a Tpaxkul Off CTPAHKE []a M ’beMy HaJJOKHaJ1 TPOLIKOBE aKO Ce CTPaHKa ca THM JI0Ka-
3HUM TIpefio3uma ciaoxuina. To 6u MehyTum, moroamino crpaHky Koja je ocropasa-
na ydenrhe ymelaua a cyj je ulak NpuxBaTHO HKeropo yuenrhe. TakBa cTpaHKa cBO-
je MpoTuBIbeHE yuelrhy ymelaua He MOKe U3pa3uTH yilarameM MmoceOHe Kanoe.

Mma mebyTum, craBoBa y IpOLECHO] TUTEpaTypH KOju cMaTpajy ja Ou UHTep-
BEHUJEHT caM Tpebajo a CHOCH TPOLIKOBE IOCTYIKA U3a3BaHE HErOBOM PaJlboM,
KOj€ Cy JOBeJIE 10 TyOuTKa mapuume”

AKO cTpaHKa K0joj ce IpUApyKHO UHTEPBEHUjEHT YCIIe Y CIIOpY, CTBapa Mo-
ryhHOCT 1 ymeliauy jja off IPOTUBHUKA KOjU je U3ryOHO CIOP HAaKHAAHU TPOILIKOBE, Y
CKJIaJly Ca IPAaBUJINMA O HAKHAJU TPOLIKOBA.

O6GemMa cpaHkama 01 ymelnau Tpe6ajo fga HaJoOKHAAU TPOILIKOBE O KOjUX je
pouuto Ge3ycHelIHuM BOobewmeM IOCTYIKa paud yTBpbuBama MOCTOjaka HEroBOT
MIpaBHOT UHTEPECA 32 UHTEPBEHIN]Y.

Y cnyuajeBuMa Kajja ce IPaBHOCHAXHOCT NIPECy/ie MPOLINpyje U Ha yMellayda,
pajimbe yMellaua MOTY NPOU3BOAMUTHU JIEjCTBO M aKO CY y CYNIPOTHOCTH cCa pajibaMa
crpaHaka. bynyhu fja Tajga npaBHO fiejcTBO IPOU3BOAU pajiba Koja je HajIoBOJbHIja
3a CpaHKy M yMellaya, HaKHaja TPOLIKOBa 61 Tpebasio a ce CIpoBefie N0 NPaBUiIN-
Ma KOja BaXKe 3a HaKHaJy TPOLIKOBA CyllapHUYapa.

Crnopenna nHTepBeHINja H T3B. [IABHO Mellambe

O cnopepHOM yMetauy je 1o cafa 6uso peun. [Tocroju mebytum y Hekum crpa-
HIM 3aKOHOJIaBCBHMMaA a U HaIlleM TIPEfIPAaTHOM 3aKOHY U YCTaHOBA 24A6HOZ yMeulayd.

Cwmmcao rjaBHe MHTEpBEHIHMjE je ma Tpehe nume ca cBoje cTpaHe MOfHece
Ty>KO0y IPOTUB TY>KHMOL|Aa U TY>KEHOI' y napHuuy Koja Beh Teue. OHO je camocTanHa
CTpaHKa, OBOJIOM umjer 3axTeBa he cyn moHetn oqiyky. Tysk60om Tpeher nuna o6y-
xBaheHN cy Kao jegHa cTpaHKa MPBOOUTHH TY>KUJall U Ty>KeHu. OHU Cy cylapHHUYa-
pu. ITo mpaBuiy Tpehe nuie ce He Mellla y HapHUIly Koja Tede u3Meby npBoo6utHoOr
TYXHOLIA U TY>KeHOT, Beh My Ta mapHuMIa Jlaje caMo MOBOJ, Ja OH ca CBOje CTpaHe
NOKPEHE NOCTYyINaK.

Cyn MoxXe pacipaBibabe OBOAOM 00€ejy Ty>KOH [1a CIIOjU, a MOXKe U fia 3ac-
TaHe ca paclpaBOM IOBOIOM NMPBOOMTHOT 3aXTeBa W fla HAjIpe pelld MOBOIOM
3axTeBa T3B. TNIaBHOT yMmemiaya. Kaja cyy qoHece mpecyay IOBOIOM IJIaBHE MHTEp-
BeHUHje Ta npecyaa he 6utu of yciaoBsbaBajyher 3Hauaja 3a ucxoj NpBOOUTHE Map-
Hule. AKO Cy/l YCBOjU 3axTeB IJIaBHOT MHTEpPBEHMjeHTa ayToMaTcku he opdutu
3aXTeB KOjU je MPBOOUTHU TYXKUJIAI] TOJTHEO.

I'maBHa u cnopefHa UHTEpBEHLIKja ce He MOTry nopeauTu. OCHOBHU pa3iior 3a
TO je WITO ce KOJ T3B. IVIABHOT Mellamka 1 He Pajid O KJIACMYHOM Mellawy Y CIopy.
Moxe ce MebyTuM, NOCTaBUTH NMUTAKE J1a I OM IVIaBHM MHTEPBEHUjEHT MOrao fa
Oyzie y HeKOj ApYroj mapHUIy CriopeHu nHTepBeHujent? [la am 6u cyj Morao camo
U3 pasjora mTo je Beh nuHTepBeHucao Kao IJ1aBHU yMellay Ha Ha4yuH Kako CMO IpHU-

2 g, IMonnax, op cit. crp. 145.
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Kaszald, yMeliady yCKpaTUTH CHOPEIHY NHTEepBeHIHjy? ¥Y3umajyhu y 063up cBe mTo
CMO peKJIH O OOMYHOM yMellady, a OceOHO O MPaBHOM MHTEpECy KOoju OH Mopa
JOKa3aTH fia MOCTOjH 1a O6M My Cy/ JO3BOJIHO /la MHTEPBEHUIIE Y CIIOPY, YMHA Ce, a
HeMa pasjiora fia My cy/l Hermpa IocTojarmke IPaBHOT HHTEpeca caMo 3aTo IITO ce Y
HEKOj APYroj NapHUIM 110jaBUO Kao ITIaBHU yMelIay.

II YMmemau ca nojioxajem jeJMHCTBEHOT CyHapHHYapa

Y mporecHoj muTepaTypu ce cycpehemMo ca ycTaHOBOM CIIOPEHOT WHTEpBe-
HUjeHTA KOJ! UMA [040Xa] jeOuHCciiieeno? cyiiapruuiapa.”’ OH HUje CTpaHKa y Cropy,
any UMa uoaoxaj ciiipanke. Bberos craryc je nocedaH, na ce u osnamhema OBOT
WHTEpPBEHUjEHTa NPUONMKaBajy oBjauthembuMa CTpaHke, a yaabaBajy o oBinalrhe-
a OOMYHOT yMelava.

AKo mpaBHO [J€jCTBO IIpecyfe Tpeba fa ce ONHOCH M Ha yMelllaya, OH UMa
foaoxcaj jedunctiiseno? cyiapruqapa.” Tako ce y NAPHUIM CYBIACHUKA MOBIACHOT
mo6pa MpOTUB BIACHUKA MOCIYKHOT To0pa pajyl yKUlama CIy>KO0eHOCTH MpoJasa,
APYIU CYBIACHMK MOKe yMEIIaTH y MapHHIY Koja Tede m3Meby crpanaka. byayhn
7ia je OH CYBIIACHUK HEMOKPETHOCTH, TPABHO JISjCTBO Npecyfe he ce mpommpuTn u Ha
Ibera-ymerniaya. 3aTo TakaB MHTEPBEHUjEHT MMa Iupa oBjamhema y OJHOCY Ha
o6uynor ymemada. OH MoXxe 0e3 carjlacHOCTH CTpaHKe Ha 4Mjoj CTPaHU MHTEp-
BEHHUIIIE fla IpeAy3Me MapHIuHe pajmke. Takobe, Moxe fja mpefry3Me pagme Koje cy y
CYNIPOTHOCTH ca I-CHUM pajmaMa. Y ClIy4ajy fla Cy pajibe CYNpOTHE jeAHa APYroj
cya he mpuMeHUTH IpaBuia Koja Baske 3a OIEHY MAPHUYHUX Pafmbl Koje Mpefys3u-
Majy jequHCTBeHH cynapHudapu. I[IpaBHO fejcTBO he mpousBecTu pafma Koja je
IIpeMa MUIIUbeHY Cy/a MOBOJbHHja 3a CBe CynapHHYape. AKO CTpaHKa MPOIYCTH jia
YIIOKU TIPaBHHU JIEK OH MOXE YMECTO e TO yuynHUTH. OH MOKe YIOXHUTH KalOy
MaKo Ce cTpaHKa OfipekJa kaybe. YMelad ce MoKe NPOTHBATH NMPH3HAKY TyXOe-
Hor 3axTeBa. [ToceGHO ce y 3aKOHY NMOABIIAYM OBIaNTheme yMelaya ca MoJIoKajeM
jeAMHCTBEHOT CynmapHIYapa Aa IofHece BaHPEHN MPABHU JIeK U Y MAPHULHN Y KOjOj
[0 HacTymama MPaBHOCHAXKHOCTH OIyKe O TY>KOEHOM 3aXTeBy HHje Y4eCTBOBAO
Kao yMmeniau.” POK 3a mpaBHU JIEK CE€ OBAKBOM yMeIllady pauyHa Kao f1a je jeinH-
CTBEHH cylapHH4ap. ¥ ciydajy notpebe cyl OBaKBOT HHTEPBEHHUjeHTa He caciylia-
Ba Kao cBefioka Beh Kao cTpaHKy. AKO Y TOKY IIOCTYIIKa yMpe yMelIay ca MoJoXkajeM
jeAMHCTBEHOT CynapHUYapa cyj he MpeKnHyTH NoCcTynak. Pa3iukyjy ce u merosa oB-
namhera Be3aHa 3a HAKHaJy TPOIIKOBA MOCTYIKA y OAHOCY Ha OOMYHOT yMellaya.
OBaj WHTEPBEHHjEHT, KAa0 W jJeAUHCTBEHM CyNMapHWYapwW he MO MpaBWily CHOCUTH
TPOIIKOBE Ha jeJHAKe AeJIOBE, OCHM aKO TPOINKOBE HHje NMPOY3POKOBAO CBOjOM
kpusuioM. Tasja he 6utn y o6aBe3u u a MX HAJJOKHAIN.

2LV, Nikisch, op. cit. cTp. 448. , un. 209. 311I1-a,
2 B. 4. 209. ct. 1. 311I1-a
2 B. um. 209. c1. 2. 311I1-a
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YumeHn1a J1a OBaj MHTEPBEHUjEHT HUje CTpaHKa, He OBJjaIlhyje ra jja pacro-
Jaxe ca Ty>k6eHuM 3axTeBoM. OH He Moxke oByhn Ty>k6eHu 3axTeB, ogpehu ce nc-
TOT, IPENHAYNTH T'a, IPA3HATH 3aXTEB, 3aKJbYUNTH MTOpaBHAKE. 1€ ANCIO3UTHBHE
HapHUYIHE PaJIbe Cy pe3epBUCAaHE caMo 3a CTpaHKe.

YumeHnna fa ce IpPaBHOCHAXKHOCT TpecyAe MpoTeXe U Ha yMelllaya ca Mo-
oxajeM jeAMHCBEHOT cynapHuyapa, Hamehe muTame fja 1M CTpaHKa Ha 4ujoj CTpaHU
je OH MHTEpBEHHCAO, y CIIy4ajy r'yOMTKa CIopa, MOXKE Ja TOJHece TYXKOy IMPOTHB
wera? [la u ce y TOM Jiesty pa3iiuKyje IMOoJI0Kaj OOMYHOT yMelllada y OMHOCY Ha yMe-
11avya Koju uMa MOJIOKa] jeAMHCTBEHOT cynapHndapa? HecnopHa je ynmeHula ja je
MHTEPBEHH)jEHT ca MMOJIOKajeM jeIMHCBEHOT CylapHuJiapa ymeuiay y TapHUIH, Al je
HECIIOpHA W YME-CHAIA [la CE I€jCBO NMPAaBHOCHAXKHE MpECyle MPOTeKe W Ha Hhera.
Takobe je HecmopHO a HI OBaj yMeIIay He MOXKe [a Ipeay3Me MapHIIHE pajiibe KO-
juMa ce IuCTIoHMpa TYKOCHUM 3aXTEBOM, ajlil HA CTPAaHKE caMe He MOTY jia UX IIpe-
Iy3My aKo ce ca ’UMa He Caryiacl yMenad ca IOoJIoXkKajeM jeAMHCBEHOT CyllapHuIapa.

Mopa ce uMaTn y BUy Jla yCTAaHOBA jeAMHCTBEHOT CylapHUYapcTBa Tpeba aa
OTKJIOHH IOHOIICHE CaP>KMHCKHU PA3THUIUTHX U MPOTUBPEUHUX MPECY/a pemMa Cy-
napHudapuma. Takobe, 360r mpolpeHe NpaBHOCHaXKHOCTH Ipecy/ie IpUMemYjy ce
paime Koje Cy 3a CBe cynapHHuYape HajioBoJbHUje. 300r Tora rybuTak crnopa u mo-
pen MHTepBEHIMje yMelllada ca MOoJI0XKajeM jeIMHCBEHOTr CylapHuJyapa 3Hadd ja je
VUUELECH MAaKCUMYM Y JIaTOj MPaBHO]j CTBApHU OJf CTPaHe CylapHHYapa U 1a Cy apry-
MEHTH IIPOTUBHE CTpaHe jaun. 300T TOora ce UWHU, 1a He OW HU MMajla CMHCIIa HOBa
MapHUIA yCMepeHa IPOTUB paHUjeT yMelada ca IMOJIoKajeM jeTMHCBEHOT CYIlapHu-
gapa. A TO JjaJbe 3HAYM U J1a He OM MMajia MHTEPBEHIIN]CKO /ICjCBO MPECy/ia y CIOopy
u3Meby yMelaua u cTpaHke K0joj ce OH MPHAPYKUO Y TTOCTYNKY.>

III NaTepBennuja jaBHOT TYKHOLA

pajiu 3allITUTE ONIITHUX HHTEPECca

JaBHU TyKuIal MOXe Jja ce TI0jaBU Kao UHITiep8EHUJeHITl Y JaBHOM UHILlepecy.
HberoBo Memiame y mapHUIM ce Beayje 3a ogpehene curyanyje Kaja OH MOCyMiba ja
cy noBpeheHu Wi yrposkeHN IPUHYIHH IPONUCH WK IIPAaBUjia MOpaia. Y 3aKOHY CY
Te CUTyaldje mpenu3upane. Tudy ce cyMmbe 1a CTpaHKe KOPHCTe CBOja IpaBa y moc-
TYIKY 1a 61 oHeMoTryhuiie npuMeHy NPUHYHUX IIPOIHCca O IPUPOTHIM O0TaTCBUMa,
na 6m u3berme jaBHe (puHAHCHjCKe 0OaBe3e Wiy a Ou oHeMoryhmite mpuMeHy npu-
HyHuX ofipenaba mehynaponnor yrosopa.”

Y mpolecHoj TuTepaTypH ce CIOMUILE U OBJAlThehe jaBHOT TYKHUOIA 1A WH-
TEpBEHUIIIC U Y apHUIIAMa Y KOjuMa OU ce MHAYe jaBHU TYXKHUJIAI MOTao MOjaBUTH

'Y Tom cmucny ipod. ip Bopusoj Craposnh u ipoc. ap Panko Keua, I'pabarcio tipoyecro upaso,
Hosu Capn, 1998ron. ctp. 264. cynpotHo, npod. ap bopusoje ITo3nuh, op. cit. ctp. 302.
» B. un. 205. cr. 1. 311I1-a
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Kao cTpanka.”® Y MapHUIM, OH ce MOXKE M0jaBUTH Ka0 CTPaHKa y OPaYHUM CIIOPOBHU-
ma. OH HHje cy0jeKT TOPOAUIHO-TTPABHAX OIHOCA, HEMa CTBApHY JIETUTUMAIIH]Y, Al
UMa OpOIECcHy. JaBHM TyXKuial O MOrao fa IOKpEHEe MapHUIly pafu IMOHHIITAja
6paka, uim pafyn yrBphuBama 1a 6pak MocTOju UIN HE OCTOju. AKO OU OH CBOjOM
Ty>kO0M WHHUIMPAO MOCTYyMakK, OpayHu APYyroBu OuM OWIIM MACHBHU jeJUHCTBEHH U
HY>KHH CylmapHUYapu. Y ciaydajy Kaja Ou jeHa off CTpaHaka, jeflan OpaydHu ApyT, MMO-
KpEeHyO MOCTYIaK 3a MOHMIITA] UM Paii yTBpbUBama MOCTOjaka WK HEMOCTOjabha
Opaka jaBHH TyXuJjar O MOTao fa ce ymemia y Ty napuuny. byayhu fa ce on nojas-
Jbyje Kao yMeniay, IUTame je 1a I OU U OH Tpebaso Jla JoKaxe MOCTOjalke IPaBHOT
uHTepeca? Iberoso nojaBbuBame y NapHULM Kao NpeAcTaBHUKA AP>KaBe 3a Kora ce
Be3yje ocTBapuBamb-e ONIITUX APYIITBEHUX OJHOCHO jaBHUX MHTEpeca, YakK U y nap-
HHUIlaMa OBaKBOT THIIA, YKa3yje Ha TO Aa ce MOoipa3yMeBa Jia MOCTOj! IPaBHU MHTE-
pec 3a Bobewe cropa.

MHTepBeHIMja jaBHOT TYKUOLA je CHeU(pUIHA U 10 TOME IITO U CYy MOXKe Aa
je ununupa. Haume, Kaja ce cyly y4uHH fia IOCTOj€ 3aKOHCKH yCIJIOBH 3a Y4ECTBOBA-
1€ jaBHOT TY3KUOIIA, ¥ aKO MPOICHH JIa je keroso yuenrthe noTpebHo, ogpeanhe My
POK y KOMe MoXe IpujaBuTH uHTEpBeHIM]jy. Cy/ IO IpaBUIly 3acTaje ca HOCTYIIKOM
JOK HE UCTEKHE Taj poK. MebyTuM, jaBHE TysKUIal MoXe Aa MpHjaBU cBoje yuelnrhe
¥ 110 ucTeky poka.”’ OBakap ciydaj MOXKe ja Oyjie 3acHoBaH Ha wi. 109, y Be3u ui.
103. 1 104. 3akoHa 0 O6GIUTAMOHNM OTHOCHMA O KOjUMa Cy/] Ha HUIIITAaBOCT yrOBOpa
IPOTUBHOT jaBHOM MOPETKY, O0OpUM oOMUajuMa U UMIIEPATUBHMUM NPONUCAMAa Na-
3H IO cTy>k0eH0] my>)HocTu. Cy[l Yy TAKBOM CIIy4ajy MOXe 00aBEeCTUTH OBIalTheHn
jaBHU OpraH — jaBHOTHY TYKMOIIa KOjH NIa3M Ha jaBHE UCTepece Ja 1O CIy>KO0eHO] TyX-
HOCTH IIOKPEHE ITOCTyIaK IOHUIIITaja YTOBOpa, 1 ia 3acTaHe ca IOCTYNKOM KOju Te-
ye mpej BUM 10 IPYroM 3aXTeBY, CBE IOTIIE AOK Ce He M3jacHU jaBHM TYXKHUiall y
AaTOM POKY O TOME, ia i he MOKPEHYTH MOCTYIMaK 3a MOHMINTAj. Y Clayvajy fa je
NOCTYIaK MOHMILITAja YTOBOPa IIOKPEHYO HecaBeCTaH YTOBOPHHUK, jaBHU TY>KHJIal] Ce
MOKe MOjaBUTH Kao yMellay, HapO4YUTO aKO MMa YCIIOBa 3a Ofy3uMarbe ImpeaMeTa
IpecTalnyja y KOPUCT OMIITHHE MeCTa 3aKJbyuema yropopa cariaactHo ui. 104/2 300.
OBre MOry OUTH KOHTPApHO YJIOXKEHHM 3aXTEBH HECABECHOI yrOBOpHHKA (KOjH je
3HA0 J1a 3aKJbydyje 3a0pameHn yroBOp), Kao TYXKHUOIA, KOju he TpaxkuTu camo Imo-
cnepuny noBpahaja y npebamnje crame, ca jeflHe CTpaHe, 1 3aXTeBa JaBHOT TY>KHOIla
y CBOC]JTBY yMelllaua, KOju MOXKe fia Tpaxu 3a0paHy nospahaja y npebaiite crame u
ofly3UMamse IpeMeTa MpecTalje HecaBeCHe CTpaHe Y KOPHUCT OMIITHHE MecTa 3a-
KJbyuyema yropopa. OBa pasiuka y IoJi0Xkajy yMelllaya y jaBHOM UHTEpecy U CTpaH-
Ke, HacTaje CTOTa jep jaBHU TY>KUJIall y OBOM IOCTYIKY TIOCTYIa Y jaABHOM, a CTPaHKa, ¥
NIPUBATHOM HHTEpPECY.

W3 npeTtxopHor npousuiasu ciefehe obenexje NHTEPBEHIU]jE jaBHOT TYXKU-
ona: Hamme, nako je oH ymemnray, He IpUAPYKYyje ce HM jeTHOj Off CTpaHaka, Beh 3ac-
TyIa jaBHU UHTEPEC.

% B. mpocp. ap Cunmmua Tpusa, [pabaricko tiapHuumo Upoyecto tpaso, op. cit. crp. 357. Kao u mpod.
np Bopusoje Craposuh u npor. fip Pauko Keua, I'pabancko tipoyecro tipaso, op. cit. cTp. 266.
7 B. un. 205. cr. 4. 311I1-a
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JaBHE TyXXWITan] THTEPBEHAIIYEN Y jaBHOM MHTEpECy OBIamIheH je 1a y rpaHu-
Iama Ty:KOEHOT 3aXTeBa MPEJJIOKMA a Cyl YTBPAHN U YNH-CHAUIE KOje CTPaHKe HHCY
HaBeJie U Jla W3BeJie JoKa3e Koje cTpaHke Hucy npemnoxmie. OH MOXe J1a u3jaBu
npaBHE JIeKoBe. beMy cyq MMYHO [OCTaBIba MO3MBE 32 POUMINTA W OJIYKEe MPOTUB
KOjUX C€ MO3KE YJIOKUTH ITPaBHHU JIEK.

IV VlaTepBennuja oprana crapare/bCTBa

OpraH crapaTtelbcTBa MOXKe OUTH yuecHUK y napuunu.”® Kao takas, OH MOXe
Jla TOKpeHe MapHUYHY noctynak. Ha npumep, Morao 61 y mMe MaJOJIeTHOT JieTeTa
ia 600u cilop O U3APKaBarmy, OTHOCHO O noBehawy U3pKaBamba, aKO pOIUTETb KO
KOra ce JIeTe Hajla3u Ha 4yBarby M BACIUTAalby U3 HEONPaBIaHUX Pa3jiora He BPILIH TO
npaBo.” Opran crapaTe/hcTBa MOXKE 1O OOABENITERY OJI CTPaHe Cy/a ja MOCTaBU
[PYTOT 3AKOHCKO?Z 3ACULYHUKA aKO YCTAHOBH Jla IPBYU HE MOKa3yje MOTPeOHY Max-
1Y y 3aCTynamy 300r He3Hama Win 360r HemapHocTi.”’ Ha 0BOM MecTy moceGHO je
3HavYajHa HEroBa yliora Kao uHiiepserujeniiia. OH MOXKe y MHTEpeCy MajoJIeTHOT
fleTeTa O KOMe ce POAUTEbH HE CTapajy, Kao M OfpaciuxX JIHia Koja HUCY Yy MO-
ryhHOCTH f1a ce cama OpuHY O ceOM U 3alITUTH CBOjUX NpaBa W MHTEpeEca Jla ce yMe-
1ra y napauiy.”’

Hajuenthe opran crapare/bcTBa HHTEPBEHULIE Y CIIOPOBUMA U3 MOPOJUYHUX
ofiHOCa pojuTesba U ManojeTHe fene. OH TO YMHU fja OM 3alITUTHO MHTEPECE Jie-
TeTa Koje je cTpaHka y cnopy. IHTepBeHIja OpraHa crapartesbCTBa y MapHUIH Ce
notBphyje Kpo3 meroBo opiantheme 1a CTaBba MPEIOre paiu 3alliTHTe npaBa u
MHTEpeca Jielle, 1a MU3HOCH YMEbEHHIIE KOje CTPaHKe HICY HaBelle | 1a MPE/IOKH a
ce u3Bejy MoTpeOHN JoKa3u. Kao HHTepBeHUjeHT y MHTEpeCy AeTeTa OBlaltheH je u
ma yiaoxu mpaBau Jek. Cyn mma obGaBe3dy fla OpraHy crapaTesbCTBa Kao HWHTEp-
BEHUjEHTY y MAPHUIM YPYYH IIO3KMBE 3a CBa pouniITa. [Iy>KaH je 1 1a My JOCTaBH CBE
CYJICKE OJJTyKE MOBOJIOM KOjHX CE€ MOXKE YJIOXKUTHU MPABHU JIEK.>

» B. un. 11. 3akona o 6paky u nopoguarum ogrocuma (3BI10) Cp6wje, ,,Cyx6enu raacank CPC”
6p. 22/80; 24/84; 11/88; xao u ,,Cnyx6enu rnacauk PC” 6p. 22/93; 25/93; 35/94; 46/95; 29/2001.

¥ B. wn. 312. cr. 1. 3BI10 Cp6uje

* B. w1 375. cr. 1. 3BI10 Cp6uje

' B. wi. 13. 3BI1O Cp6uje

2 B. wi. 375. cr. 3. 3BI10 Cp6uje
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Participation of third persons in litigation

Abstract

Intervenor is one who voluntarily enters a pending lawsuit because of a personal
stake in it, i.e. who has a legal interest that one of the parties succeeds. Such legal interest
needs to be present, not a future one. It exists every time the finality of a judgment affects
the intervenor. Existence of a legal interest does not necessarily authorize one to intervene
in a lawsuit, since there are certain litigations where intervention of a third party is imper-
missible. Reasons for one’s intervention are various and they have changed over time.
However, the most important reason existed permanently and it always comprised mutual
interest of the intervenor and the party to litigation to succeed in the lawsuit.

Intervenor is one who always stands outside the partisan relationship. Such individual
may not file for a lawsuit, nor may he dispose of it. Such right has been reserved exclusively
for the parties. Additionally, intervenor may not be a representative to one of the parties.

Intervenor may usually enter a pending lawsuit throughout the proceeding, until its
finality. One must apply for intervention by a written brief. Since the application to inter-
vene is not an initial action, it may not cause procedural or material legal effects related to
filing for a lawsuit and serving of the claim upon the defendant.

Litigation produces effects towards the intervenor as of the moment when he was
authorized to intervene. During the course of the proceeding intervenor may undertake
only such actions which are favorable to the party on whose side he intervened, or to which
such party consents, or which the party omitted to undertake. Only the intervenor charac-
terized as joint litigator may undertake the actions opposed to by a party. This is possible,
for the finality of the judgment will be applicable to the intervenor as well.

If a party joined by an intervenor fails in her claim, it may initiate another lawsuit
against the intervenor. In a situation like that, the judgment rendered in the preceding law-
suit shall have an intervention effect. Such effect is broader than finality of the judgment
and it may be refuted by the regular objection of poor litigating.

Apart from the ordinary, there is also the so-called major intervention. Here a third
party files for a lawsuit against both the claimant and the defendant of an already pending
lawsuit. The third party is an independent party, while the parties to the initial lawsuit are
passive co-litigants. In this case, there is actually no real intervention, but the pending law-
suit is merely a motive for the third party to institute a legal action.

There are also special kinds of intervention to litigation, where the intervenor appears
as either a guardian of general social interests (intervention of a public prosecutor), or as a
guardian of interests of minor children lacking parental care, or of adults who are unable to
protect their own interests due to their physical or mental condition (intervention of the
Institution of Guardianship).
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