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3AZIP’KABAIBE ITIOJJATAKA
V I[MTPAKCU CYJJA EBPOIICKE YHUJE"

Canceitiax: Ilocegosarve taynux, HOMWMHYHUX U HOY3JAHUX PENEGAHIUHUX TO-
gatiaxa o caodbpahajy erexiuporcKe KoOMyHuKayuje u ipasospemenu Upuciiayii 06/d-
wheHux HagnedCHUX gpICasHUX Oplana WaKeuM uogayuma je 6e3 cymrse KOpucHo
cpegciiso y bopou ipoiius cagpemenux ooauKa Kpumunana. M3 ol pasioia oipas-
gamo je ga ce ycianogu obasesa 3a upyacaoye ycuyla eieKiiporHcKe KOMYHUKAYU-
Jje ga 3a ogpelenu epemencku ilepuog uysajy ogpelere iiogaitxe 0 KOMyHUKAyujama
¥ yujem ociusapusarvy Hocpegyjy u ga e iogaiixe ipegajy Ha saxiues osiauhenux
oplaua gpacase, Kako Ou ux Kopuciiuiu y ietutuumte cepxe. M3 ioia pasioia je
2006. yceojena Hupexinusa o 3agpaicasarvy iiogaiiaka, Koje cy gpaicase uianuye
bune gysicue ga iiperecy y HayUOHAIHO 3aKoHogasciugo. Melyiuum, 3agpocasarve
ilogatiaka ipegciuasba pusuK o 0CHOBHA /bYJCKA Upasa u ci0boge, YKOIUKO HUpo-
iiuc Koju yciianossasa 08y 0basesy o YuHu He Howiyjyhu cywiuuny ipasa u
cnoboga, ipe ceela Upasa Ha UpUSATUHOCIU U HPABA Y 83U ca 00pagom ogaiaka
o munoctiu, u3 kot paznoia je 2014. Cyg Espoiicke ynuje otnacuo /fupexiiugy te-
sadxcehom. 1 iiopeg o6e ogryke, gpocage unanuye u gasse peyauuly ooasesy 3agp-
JHcasarea HOgamiaxa y c80juM HaYUOHAIHUM Hpotiucuma. ¥ ee3u ca ium, iociiasva
ce duiarbe yckaaheHociuu 0gux apoiuca ca OCHOBHUM Upasuma u ciobogama u
nauenuma Yuuje. Ilpegmein paga je ananusza ognyxka Cyga EY y ée3u ca o8um iiu-
ularwem HAKOH HOHUWILA8Aara upeKkiiuse o 3agpicasarsy Uogatiaxa.

Kawyune peuu: kpusuunu ilociiyiiax, sagpaicasarse ogauiaxa, Eepoiicka
yuuja, Cyg EV.

* Pan je nactao kao pesyntar paaa Ha [Ipojexty ,,IIpaBHa Tpaanuumja ¥ HOBU MPABHU U3a-
30Bu” y 2020, unju Hocuiai je [IpaBuu ¢pakynrer y HoBom Cany, Yuusepsurer y HoBom Cany.
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1. YBOJI

Ha nuBoy EBponcke ynuje (y nassem Tekcty: EVY) je 2006. mponrcom, y
OKBHUPY Tazaumer [IpBor cty06a, 3a mpy»Kaole yciiyra eJIeKTPOHCKUX KOMYHH-
Kallija ycTaHOBJbeHA o0aBe3a 3aJip)KaBama nojataka. Haume, Jlupekrusa
2006/24/E3 Eppornckor napiamenta u Caseta ox 15. mapta 2006. 0 3aapxaBa-
by TIOfaTaka JoOujeHNX NI o0pal)eHnX y Be3w ca MpyKameM jaBHO JOCTYITHUX
yciIyra eIeKTPOHCKHX KOMYHHKAIIH]a HJIN JaABHUX KOMYHHKAIM]CKUX Mpeka 1
o m3menn Jupextuse 2002/58/E3! (y nasem Tekcty: Jupekiuuea o 3agpiicasa-
Y flogataxa) I10HeTa je ca yumem ga ce yckiage ogpegbe Ap:KaBa WIaHHUIA
KOje ce OHOCE Ha 3agpoicasarse ogpelheHux flogaiuaxa xoje upuxyiseajy uiu
obpahyjy upyacaoyu ycayia, kKako 0u ce 00e30e1uIo 1a T moAanu 06ygy go-
cllyiinu y ¢8pxy CupedaBarma, OTKpUBamka 1 I0Ka3UBamba U BOhema KPUBUIHOT
HOCTYIIKA 32 illewKa Kpueuuta ged, Kao ITO Cy OHA ITOBE3aHa C OPraHM30BaHUM
KPUMHUHAJIOM U TEPOPU3MOM, a CBE TO Y3 MOLITOBAmkE MpaBa U3 4wiana 7 u §
IToBesbe EBporicke yHHUje 0 OCHOBHHM mpaBuMa’® (y AasbeM TekcTy: [loBesba).
ObaBe3a 3aapKkaBama MoJaTaka je yCTaHOBJbEHA 3a IIPYIKAOoIIe JABHO JOCTYITHUX
yCIIyra eJeKTPOHCKMX KOMYHHKAIIHja HIIM jaABHUX KOMYHHUKAIIHjCKIX MpeKa
y wiany 3 oBe J[upekTuBe, ¥ TO y HOIJeqy o aTaka 0 KOMYHHKAIUju® HaBe-
JICHUX y 4iaHy 5,* a paan BHXOBE TOCTYHOCTH HAUIC)KHUM OpraHiMa JpyKaBa
YyJa”una.’

! Directive 2006/24/EC of the European Parliament and of the Council of 15 March 2006
on the retention of data generated or processed in connection with the provision of publicly ava-
ilable electronic communications services or of public communications networks and amending
Directive 2002/58/EC (OJ L 105, 13.4.2006, p. 54—63), https://eur-lex.europa.eu/legal-content/GA/
TXT/?uri=CELEX:32006L0024.

2 Charter of Fundamental Rights of the European Union (OJ C 326, 26.10.2012, p. 391-407),
https://eur-lex.europa.cu/legal-content/EN/TXT/?uri=CELEX:12012P/TXT.

3 TMoganu 0 KOMYHHUKAIM]H JIeJIe Ce Ha MOJIaTKe O KOPUCHUKY (subscriber data), monarke o
OCTBapeHOM KOMYyHUKanujckoM caodpahajy (traffic data) n monatke o Kopumhemwy yciyre eiaek-
TpOHCKEe KOMyHHKauuje (usage data). M.ITucapuh, Enexiuponcku gokasu y KpugU4HOM HOCTUYUKY,
Hosu Can 2019, 88.

4 JIupekTHBa ce OHOCHIIA Ha 3a/[P)KABAE [0/]aTaKa 0 KOPUCHHUKY M [OJaTaKa O OCTBAPCHOM
KOMYyHUKaIujckoM caobpahajy. [Ipema wiany 5 paau ce o mogannma Koju ¢y HoTpeOHH 3a Ipo-
HaJIaXemhe W HIeHTH(UKAIN]y N3BOpa U OJpeuIlTa KOMYHHKaIH]je, 32 yTBphuBame natyma,
BpPEMEHa, TPajara U BpcTe KOMYHHKaIHje, KOMYHHUKAIIjCKe OllpeMe KOPUCHHUKA, Kao U 3a OTKPU-
Barbe JIOKAIMje OIpeMe 3a KOMYHHKANHjy MOOMIIHAM TeleOoHNMa, Te IoJaluMa o 0pojy, Koju
caJip)ke UMe U aJipecy MpeTIUIaTHUKA HIIK PErHCTPOBAHOT KOPUCHHKA, TesieoHCKH Opoj ¢ KOor ce
Mo3MBa M KOjH ce mo3uBa, kao u U1 aapecy 3a uaTepHETCKE yemyre. Bumie o Tome, Bun. T. Byrap-
ckH, ,, I [pucaynkuBame u 3aJpKaBame TEIEKOMYHUKAIIMOHUX noaTaka”, [Ipasnu scusoiu 9/2011,
837-853.

5 Bue o Tome, Bua. T. Byrapcku, JJokasue pagroe y kpusuunom iociuyiixy, Hosu Can 2011,
cTp. 63-34.
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2. IOHNIITABABE JIMPEKTUBE O 3A/IP2KABABY IIOJJATAKA

Cyn EY (y namem Tekcty: Cyn) je 2014. Ha ocHOBY wiaHa 267 YroBopa o
dyukunonucamwy EV6 (y namem tekcry: YOEVY) ucnutubao Basbanoct Jlupek-
THBE Y jelIMHCTBEHOM IIOCTYIIKY IOBOJIOM JIBa 3aXTe€Ba 3a JOHOIICHE OIJIYKE O
PETXOIHOM MUTamy’ — paau ce o npeameruma C-293/128 u C-594/12.° Tlper-
XOJHO TUTame Ce y CYIITUHU OAHOCHUIIO Ha TO ga Ju je Jupexiuusa ycxkaahena c
ipasom ipahana Ha ciobogy kpetiarba u bopaska Ha IP>KaBHOM TIOIPYY]jy ApKaBa
YJIAHULA, Ha HOWo8arse Upusaiiunol sxcusouia us uiana 7 Iloseme, na 3auwiuuiiy
ilogaraxa o auunociuu uz yiana 8 Ioseme, iie na cn1obogy uspasdcasarsa u3 4ad-
na 11 Iosemwe.

Cyn je y cBojoj oyt ox 8. anpuuia 2014.1° yrBpnuno na obasesa 3agpaca-
6ama flogaiaka NPeICcTaBlba camo o cebu mewarse y ipaeo Ha MOIITOBAE
IPUBATHOT )KMBOTA U3 WwiaHa 7 IloBesbe (IIpu TOME, IPUCTYTI HAJJICKHUX JPiKaB-
HHX OpraHa MpeICTaB/ba JOJaTHO MEIIarhe Y OBO MPaBo)!! U y MpaBo Ha 3aIITHTY
nojaraka o JJngHoCcTH u3 wiana 8 [losesbe.? V norneny oupasganociiu mewarea

¢ Consolidated version of the Treaty on the Functioning of the European Union (OJ C 326,
26.10.2012, p. 47-390), https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=ce-
1ex%3A12012E%2FTXT.

7 Ha ocuoBy unana 267 YOEV Cyx EV je HaanexaH Ja ojutydyje 0 IpeTXOAHNUM UTAbHU-
Ma Koja ce TH4y iymaverba YroBOPA U 8a/baHOCTU U WyMayerba akaTa NHCTUTYLUja, OpraHa,
KaHLeJIapHja MM areHIuja YHUje. AKO ce TaKBO NMUTAmE M0jaBH MPeJl CyI0M JpXKaBe UIaHHIEe
(rIaBHM OCTYMAK), Taj CyJ MOXE, aKO CMaTpa J1a je OJUIyKa O TOM IIMTaky NoTpeOHa 1a 61 Morao
Jia JloHece oauTyKy (y TJIaBHOM IIOCTYIKY), Aa Tpaxu ox Cyza 1a o ToMe OJULy4H.

8 3axreB je ymyTro BpxoBHu cyn Upcke MOBOJOM MOCTYIIKA KOJH C€ BOIHO MPEJ UM, 13-
meby Digital Rights Ireland Ltd n HeKoNMKO Ap)KaBHUX OpraHa II0OBOJIOM 3aKOHHUTOCTH Mepa Koje
ce OJJHOCE Ha 3apiKaBarbe MojlaTaKka y BE3H ca eJIeKTPOHCKHM KOMyHHKalHjaMa.

° 3axTeB je yImyTHO YCTaBHH CyI AyCTpHje TTOBOIOM MOCTYIKA KOJH C€ BOIHO MPE. BHM
10 YCTaBHOj TYKOH Kojy ¢y nogaenu Brnana [Toxpajune Kopymike, kao u M. 3ajrmuarep u 11.129
IpyTUX TYKHJIala, y Be3u ¢ yckinahenomhy 3akoHa, kojum ce mperocu JupextuBa y nomahe
ayCTPH]jCKO MPaBo, ca (heaepasHuM YCTaBHUM 3aKOHOM.

10 Judgment of the Court (Grand Chamber) of 8 April 2014 in Joined Cases C-293/12 and
C-594/12, Official Journal of the European Union, 10.6.2014, https://eur-lex.europa.eu/legal-con-
tent/en/TXT/PDF/?uri=uriserv%3A0J.C_.2014.175.01.0006.01.ENG.

' Hanme, 3aapxaBame oapeleHux nogaraka y AMPEKTHO] je BE3H Ca 3alITHTOM HABEACHUX
npasa, jep nozjamy omoryhasajy a ce yTBP/IH C KOjHM JIHIEM je PETIIIaTHUK WIH PETUCTPOBAHH
KOPUCHUK KOMYHHIIUPA0, KOJUM CPEJICTBOM, KaJla M ca KOI' MECTa, OJTHOCHO KOJIMKO Y4ecTalo je
KOMYHHIIMPAO ca oapeheHnM aunnuma TokoM ogpehenor nepuosxa. OBu noganu, a HAPOUUTO YKO-
JIMKO ce IOCMAaTpajy 3ajetHo 1 1oBeay y MehycoOny Besy, oMoryhaBajy JOHOIIEH:E BPIIO MPEIN3HIX
3aKJby4aka O MPUBATHOM JKHBOTY JIMIIA HA KOje CE OTHOCE TTOJIAIH, Ka0 LITO CYy CBAKOJHEBHE Ha-
BHUKE, MECTa TPAjHUX MJIM HPUBPEMEHHUX OOpaBaka, THEBHA WM ApYra KpeTama, 00aBJbaHe aK-
THBHOCTH, APYIITBCHHA OTHOCH U IPYIITBEHE CpeanHe Koje Ta numa mocehyjy.

12 Mlako ce HavYeITHO 3aXTEBH 3a JOHOLICHE O/UTYKe O IIPETXOIHOM IIHTAbY OJHOCE Ha TO 1a
JIM ce NOJally IPETIIATHUKA U PETMCTPOBAHUX KOPUCHUKA MOT'Y 3a1pKaTh ¢ 003MpOM Ha ujiaH 7
IToBeJsbe, OHU CE OIHOCE M HA MUTAbE 1 1 JIUPeKTHBa UCITyBhaBa 3aXTEeBE 3alITUTE I0JaTaKa O
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y oBa OCHOBHa MpaBa, CyJx cMaTpa Jia 3a/ip)KaBame 1ojiaTaka He Bpel)a ’UXOB
OuTaH caapkaj, 1a OAroBapa LuJby y ONIITEM HHTepecy (00e30eheme nocTymnHo-
CTH THX TOJIATaKa y CBPXY CIIpeuaBama, OTKPUBamka U JIOKa3uBama U Bohema
KPUBHYHOT TIOCTYIIKa 32 TEIIKa KPUBHYHA JIeN1a), Te 1 je MPHUKIAIHO 32 OCTBa-
peme Tor nusba. 1> Melyytum, gosogena je y iuitiare nysicHOCI WAKE0T Mewlarsa.
Cyn je ucrakao J1a, Mako 3aMpame y OCHOBHA IpaBa uMa 3a b 00pOy
MIPOTHUB TEIIKUX KPUBUIHUX JieJia, IITO je O BAXKHOCTH 3a jaBHY 0€30€IHOCT,
OCTBapeme TOT LINJbA He 0ipasgasa Mepy 3alipiKaBama MOAAaTaKa Kao HYJCHY.
Hauwme, He MOKe ce TOBOPUTH Jia je Melllamke npensuljeHo JIupeKkTHBOM orpaHu-
YeHO Ha OHO LITO je CTPOro HYXKHO, jep o0aBe3yje Ha 3aipKaBambe CeuUX iogaiiaxa
y 8e3u ¢ caobpahajem CBUX KOMyHUKAIIH]a, CEUM Cpegcitiéuma KOMyHHUKAIIH]e,
C8UX UPETUNIAMUHUKA U PETUCTUPOBAHUX KOPUCHUKA — TPYTUM PEUHMA LEJIOKYITHOT
CTaHOBHHUIIITBA, 0€3 HKAKBOT Pa3IMKOBarbha, OrpaHHYCHA UK H3y3eTKa. 4

JUYHOCTH KOjH npomnsiase n3 unana 8 [Tosesbe. Hamme, 3anpikaBame nogaraka kako ou ce 06e3-
OeuITo 1a Ha/UIeKHU HAJUICKHHU OpraHu MOTY €BEHTYaJIHO J]a MM IIPHCTYIIe HA HelocpeJaH U
crenuduUaH HAaYUH UMa YTHUIaja Ha IPUBATaH KUBOT, a THME U Ha IIpaBa 3ajaMucHa y 4wiaHy 7
IToBesbe. Ha TakBO 3a/1prkaBame Mojgataka MpuMeryje ce M 4jaH 8 jep OHO MpeAcTaBiba o0paay
Hojaraka o JHYHOCTH Y CMHCIY TOI YIaHa ¥ MOpa HY>KHO [ia HCITyHaBa yCJIOBE 3alITUTE M0/1a-
Taka KOju mpom3iase u3 Tor wiana. Mako upektuBa He mpeasuha 3aapraBame caapikaja KOMy-
HUKaIlMje HUje HCKJbYUEHO J1a 3a]IpiKaBambe MmojaTaka MoXKe HMaTH yTUIA] U Ha CII0001y n3paxa-
Bamba MIPETIUIATHUKA MM PETUCTPOBAHMX KOPUCHUKA KOMYHHUKALMJCKUX CPECTaBa 3ajaMyeHy y
ynany 11 [Tosesse.

Cyn je 3ay3eo jacaH cTtaB Ja je JlupexTrBa, HAMETHYBIIH 3aApKaBabe MojlaTaKa U3 4jiaHa
5 craB 1 TokoM ozxpelyeHOr BpeMeHCKOr neprosia U oMOryhuBIIM HAJJIKHUM OpraHuMa 13 UM
MPUCTYTIAJY, OgCULYTUIA 0 PedcumMa 3auituilie Upasa Ha HOWosare UpUeaiiHol JHCUGOTUA YC-
noctaBsbeHOT J{upexktuBama 95/46 u 2002/58, koje cy y moriieny obpaje mogaTka o THIHOCTH Y
MOJPYYjy ENEKTPOHCKUX KOMYHHKAIUja dpoiucaie iosepbusocii KOMYHUKAYUja U ¢ iuma io-
6e3aHux tiogatiaka o caobpahajy, Kao 1 06asesy ga ce v iogayu 06PUWLY Ui Y4uHe AHOHUMHUM
KaJla BUIIIE HUCY MOTPEOHH Y CBPXY ITPEHOCA KOMYHHKAIUje, OCHM KaJ ¢y noTpeOHu 3a Harahu-
BabEe U TO CaMO JIOK Tpaje Ta norpeoda.

13 Cyn monasu o1 Tora ja y ckiany ¢ wianom 52 cras | [ToBesbe CBAKO OrpaHUYCH:E TIPH
OCTBapuBamwy IpaBa U ciodona Mmopa OuTH npensul)eHo 3aKOHOM M MOPA MOIITOBATH CYyIITHHY
THUX IpaBa 1 ci1000/a Te Cy, MOAJ0KHO Hayely IPOHOPLHUOHAIHOCTH, OTPaHUYEHha THX NIPaBa U
cioboxa moryha camo ako cy notTpedHa 1 ako 3aucTa OAroBapajy HUJbEBIMa O]l ONIITEr HHTepe-
ca Koje pu3Haje YHUja iy noTpeOH 3alTUTE IpaBa U clI000/a IpyTuX JINIA.

14 JlupekTrBa je nmpeABUeia 3apXKaBarmbe MojaTaka 0 KOMyHHKAIMjH CBUX JikIa, 63 00-
3Mpa Ha TO IITO KOJ| IbUX HE ITOCTOjH HUKAaKBa Ha3HaKa J]a MOT'y HMaTH Be3y, MaKkap IOCpeIHy HIIN
JTaJIeKy, ¢ TEIKUM KPUBHYHUM JiennMa. /IupeKTiBa He 3aXTeBa HUKaKaB OJHOC H3Mel)y mojaTaka
U IIpeTH:E jaBHOj 0e30€QHOCTH, U HUje OrpaHnYeHa Ha 3ap)KaBamke MojlaTaKka U3 jeHOT pHBpe-
MEHOT pa3o0sba U/WIIH jeqHOT oapeleHor reorpadckor moapydja U/UiIH jeqHora Kpyra Juia
KOje MOT'y OMTH yMeIlIaHe y N3BPIICHE TEUIKOT KPUBUYHOT JIeJIa HIIH Ha JIUIA Koja MOT'Y 300T ApyTHX
pasiora Jia JIOpHHECYy CIpeYaBamy, OTKPUBAkY WM TOBCHY YYMHUIIALA TCUIKUX KPUBUYHUX
nena. OcuM Tora, mponucyjyhu 3anpkaBame nogataka TOKOM pa3nodsba Koje Huje kpahe ox mect
MecelH a He 1yxe of 24 Mecela, a Hije npeaBrul)eHo HUKaKBO pa3IuKoBame 3Mely kareropuja
nojaraka ¢ 003MpOM Ha HBHXOBY CBEHTYaJIHY KOPHCT 3a OCTBApHBA-E LINJba UM C 003UPOM Ha
JIUIIE Ha KOje Ce OHOCH.
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[open Tora, lupekTrBa He npenBul)a HUKAKAB 0OjeKiuuHU Kpuiepujym
Koju Ou omoiyhuo olpanuuerse upuciiyiia HaJISKHUX IPKaBHUX OpraHa moja-
[MMa 1 BUXO0BE HaKHaIHe yrmoTpebe.!?

JupexkTrBoM cy Mopaiia OuTH npeaBuleHa jacua u ipeyusna upasuia Koja
ypehyjy obum u dpumeny mMepe 3aJIpKaBamba U UPOUUCAHU MUHUMAIHU YCI06U HA
HAYMH J1a JINIA YUjU Cy TIOJIallH 3aJIpKaHU PACIOiaxy JOBOJBHUM rapaHiifjama
Koje oMoryhaBajy yYMHKOBUTY 3aIlITUTY BUXOBUX IMOJaTaKa O]l pU3HKa 3JI0TI0-
Tpebe, Kao U Off CBUX HE3aKOHUTHUX MPUCTYyTA U KopUIlThema TUX 1o/1aTaka, a To
CBE HHjE YUUHCHO.

[Nonasehu on yrBphenux mamwkapoctu, Cyn je JJupekTUBY mporiacuo He-
BaJbaHOM W ITIOHHUTIITHO je€.

3. CTAB EBPOIICKE KOMUCHIJE 1 CABETA EY HAKOH
[NOHUIITABABA TVMPEKTHUBE

Hakon nonumraBama JlupexktuBe o 3aapxkaBamy noaaraka, Komucuja EY
je y caommrery u3 2015.1° u3nena cTaB 1a je na gporcasama YIAHUYAMA gad OGILY-
ye Na v hie Ha HAIIMOHATHOM HUBOY MIPOMKCATH 00aBe3y 3aJipiKaBarma Mojaraka
jep je OBO MuUTame ,,[IPeIMET OCETILUBE UJICOJIOIIKE Jic0aTe y k0joj EY Hehe Buiie
yuectBoBaru’.!” Takole, caomiurero je n1a Komucuja EY Hehe uctynutu ca HoBom
WHIMjaTHBOM 3a IIPOICHBamke 00aBe3e 3aipkaBama nojaTaka Ha HuBoy EY. U3
TOT Pa3jora, yclieJ HermocTojama HaTHAITHOHATHOT MPOIKUCa, IPKABE YIIaHUIIE
uMajy myHy clo00ay Jia ogpaice uau ycliociiage Hoge cucileme 3agpircasarsa io-
gailiaka Ha CBOjOj TEPUTOPH]H, H0g YCI080M ga WAKAE CUucilieM byge y CKlagy ca
ocHOBHUM Hauenuma Gpasa EY, xao mto cy ona npeasulena y Jupektusu
2002/58/E3 EBporckor napinamenta u Casera of 12. jyna 2002. o oOpaau mo-
JaTaka O JUYHOCTH M 3alITUTH PUBATHOCTH Y CEKTOPY €IIEKTPOHCKHX KOMYHH-

5 Ynan 4 xoju ypehyje npuctyn 3aapkaHuM MOAALMMA, He UpouuUCyje UpUUUiLo ga waj
dpuciiyil u HakHagHo Kopuwherse ogamiaka Mopajy 6uiiu cipolio olpanuyenu y cepxy crpeda-
Barba M OTKPHBakba TAYHO YTBPHEHHUX TEIIKUX KPUBUYHHUX JIeNla, HEeTO je OrpaHHueH Ha HaBOleme
Tora Jia CBaka Jip)kaBa 4IaHHLA IPOIHUCYje IOCTYHaK U YCIIOBE KOjU C& MOpajy UCITYHHUTH Kako Ou
Ce OCTBApHO MPHUCTYI 3aJIp>KaHUM MOJAIMMA y CKJIaly ca 3aXTEBUMa HY>KHOCTH M IPOIOPIIHO-
HAJIHOCTH, a HHje IpeABHheH HU KPUTEPHjyM MPHUMEHOM KOT O ce OrpaHH4Yno Opoj JInia oBJia-
nrheHnX Ha NPHUCTYI ¥ HAKHATHO KopHuiTheme 3a1pkaHuX nojaTaka. Takohe, mpucTym Huje moj-
pehen nmpeTxogHOM HaI30py CyzAa Unja O OUIyKa OrpaHWYaBasla IPUCTYI MOAANNMA U FBHXOBO
KopHIIheme caMo Ha OHO IITO je CTPOT0 HyXKHO y CBPXY OCTBapHBarba I[UJba.

16 European Commission statement/15/5654 on national data retention laws Brussels, 16
September 2015, https://ec.europa.eu/commission/presscorner/detail/en/STATEMENT 15 5654.

17 Bun. F. Guarascio, EU executive plans no new data retention law, Reuters, 12.3.2015,
https://uk.reuters.com/article/us-eu-data-telecommunications/eu-executive-plans-no-new-data-
retention-law-idUSKBNOMS82C020150312.
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Kanuja,'® koja je msmemena J{upextusom 2009/136/E3 EBporickor mapiaMeHTa u
Casera ox 25. mHoBemOpa 2009.! (y nabem Tekcty: JIUpEKTHBA O MPUBATHOCTH
1 eJCKTPOHCKUM KOMYHHUKAITH]jaMa).

VY anpuny 2017. Komucuja je mokpeHyia mocTymnak npoueHe CUTyanuje y
BE3M ca 3aJpKaBameM TOoAaTaKa, YMju pe3ynrar Tpebda /1a moMorHe ApskaBama
YIaHULAMA Y aHAIU3U 3aXidesa HociasmeHux y peaesaniinoj ipaxcu Cyna Ha-
KOH MOHMIITaBama J{MpeKTHBe 0 3apKaBamy NoaaTaka (HapouuTo Y IPEeaMeTy
Tele2 Sverige and Watson and Others*®) u'y uctupasicusary moiyhux peuwierba 3a
00e306eheme mocTymHOCTH TTo1aTaka MOTPeOHNX 3a edhruKacHy 00pOy mpOTUB
KpUMHHAJA. Y BE3U ca OBUM IporiecoM, y jyry 2017. ycBojenu cy 3aksbyunu Ca-
Beta EY y xojuma ce ucTuye /1a je HEOmXJOHO [1a C€ HAJJIC)KHUM JPKaBHUM
opraHuma Jpkasa wiaHuIa 00e30e1u JOCTYITHOCT ofpel)eHuX moaTaka o eliek-
TPOHCKHM KOMYHHKAIHjaMa, a J]a TOCTOjarbe Pa3TNINTHX HAIIHOHATHUX ITPaBHU-
Jla orpaHuYaBa e()MKaCHOCT IIPEKOr'PAHUYHE Capa/iihe M pa3MEeHe MojiaTaKka u3-
Mmelhy Hamrexxaux oprana.?! 13 Tor pasnora je CaBet EY y okTo6py 2018. 103820
Ha OCMULBABATLE MePA KOje OU HAGNEHCHUM GPAHCABHUM OPTAHUMA gpaHcasa Uid-
Huya omoiyhune onaxwlan upucitdyii iogayuma o0 KOMyHUKAIHM]H eJIeKTPOHCKUM
cpencTBuMa. >

Ha cacranky Casera EY y nenemOpy 2018. mpukazanu cy pesyniuaiuu io-
ciuyiika upoyene cutyanuje.”> Hapounta naxxma nocsehena je konyeiiy oipa-
HU4eHOl 3agparcasarba iogamiaka, y OKBAPY KOT Cce 3aJp)KaBame rmojaTaka mpo-
nucyje y norieay oapeheHux kareropuja mojaraka camo Ha OHO IITO j€ HYXKHO
noTpedHo. Takohe, pa3marpaio ce pelyiucarwe 0O6HOBHUBOT HAOTA 3A 3AgPIHCA-
6arve, ITO 3HAYH J1a, HAKO C€ HAJIOT OJHOCH CaMoO Ha jeIHOT MpyrKaola yciyra

18 Directive 2002/58/EC of the European Parliament and of the Council of 12 July 2002
concerning the processing of personal data and the protection of privacy in the electronic com-
munications sector (Directive on privacy and electronic communications) (OJ 2002 L 201, p. 37),
https://eur-lex.europa.eu/legal-content/EN/ALL/?7uri=CELEX%3A32002L0058.

19 Directive 2009/136/EC of the European Parliament and of the Council of 25 November
2009 amending Directive 2002/22/EC on universal service and users’ rights relating to electronic
communications networks and services, Directive 2002/58/EC concerning the processing of per-
sonal data and the protection of privacy in the electronic communications sector and Regulation
(EC) No 2006/2004 on cooperation between national authorities responsible for the enforcement
of consumer protection laws (OJ 2009 L 337, p. 11), https://eur-lex.europa.cu/legal-content/EN/
TXT/HTML/?uri=CELEX:32009L0136&from=EN.

20 Bup. IMogHacmos 4.

2l Conclusions of the Council of the European Union on Retention of Data for the Purpose
of Fighting Crime, EUCO 8/17, 6 June 2019, https://www.consilium.europa.eu/media/23985/22-
23-euco-final-conclusions.pdf.

22 Conclusions of the Council of the European Union, EUCO 13/18, 18 October 2018, https:/
www.consilium.europa.eu/media/36775/18-euco-final-conclusions-en.pdf.

23 Council document 14319/18, Data retention — State of play, 23 November 2018, https:/
data.consilium.europa.eu/doc/document/ST-14319-2018-INIT/en/pdf.
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eJIeKTPOHCKE KOMYHHKaIIH]je 3a oape)eHn BpeMeHCKH MEPHO]] BayKerha, UCTH Ce
MOYE ITPOTYKUTH KOJIMKO T'OJ] ITyTa je MOTPEOHO Yy CBPXY pajia OpraHa MmocTyIKa.

VY 3akJbyUKy O 3aJpKaBamy IomaTaka 3a morpede 60poe MPOTHUB OMIITET
kpumuHana u3 jyHa 2019. Caset EV je moHoBO yka3ao Ha 3Hayaj nojaTaka y mo-
cely TEeIeKOMYHHUKAITMOHUX Oleparepa U MpyKaiara yciayra 3a OTPKUBAKkE U
JIOKa3MBah-e¢ KPUBUYHUX Jieia a 1a je BUX0Bo 00e30eherme ol n3y3eTHe BaXKHOCTH
3a paj HaIeKHUX oprana.’* Kako mponucuBame obaBe3e 3aapxkaBama TAKBUX
nojiaTaka Mopa Jia Oyjie y Ckiiajy ca rapaHTOBaHUM OCHOBHUM IpaBUMa U CJIO-
6omama, og Komucuje je 3aTpaskeHo 1a ipaiuu ga b pa3eoj 1eTuciamiushe u cyg-
CKe ipakce y gpacasama uianuyama, a napoyuiio upaxcy Cyga, u 1a OAPKH
KOHCYJITaIfje y IUJby U3HATAXKEHma C8e00)YX8alHOT pewerba 3a 3alipKaBame
noaTaKka, yKayuyjyhu u egeHiuyantu netuciaiusHy ipegnol na nueoy EY y 6y-
gvhunociuu. HapoanTo ce yka3yje Ha carjie/laBare KOIIeTITa OMIITET, ITUJbaHOT U
OrpaHUYCHOT 3aJ[pKaBama Nojaraka (IPBU HUBO 33 [Uparma y TapaHTOBaHa Mpa-
Ba U ¢c71000/1¢), KOHIIENT MIJBaHOT IIPUCTYIIA 3aIp>KaHuM TToanuMa (Ipyryd HUBO
3aJlupama y TapaHTOBaHa IpaBa U ¢J000/1e), Kao U KyMYJaTHBHOT e(eKTa rapaH-
Mja U MOTyhux orpaHmvema Ha 3apikaBamke ImojaTaka y o0a HUBoa 3aIuparma
y rapaHTOBaHa 1pasa u clio00Jie, a CBe y LIHJby CTBapama pelliema koje he ucro-
BpeMeHO 00e30eIUTH 3aIITUTY IIpaBa U cI000/a aau U €PUKCAHOCT KPUBHIHOT
MOCTYTKA.

Moxe ce 3aKJbyYUTH Ja Ce, ca MOHNIITaBambeM J[MPEeKTHBE 0 3a/IpKaBamby
nojlaTaka, Ha HUBOY YHHjE MaKap jeJTHO BpeMe 3aCTalio ca HaMepoM Ja ce Mpo-
nuIe 00aBe3a 3anpikaBamka rmojgaTaka o eJIeKTPOHCKO] KOMYHHKAIIH]H KPO3 yCBa-
jame HaHAIIMOHAIHOT MPOIKCa — HO, HUje UCKJBYUYCHO JIa Ce Y JOTIJICTHO BpeMe
Hehe TI0jaBUTH HOBY JIETUCIIATUBHU MIPEJIOT Y TOM TIPAaBILY.

UumeHuIa a je peryjucame OBOT MUTakba OCTABJHCHO JIpKaBaMa YJIaHH-
11aMa OTBOPHJIA je CTIOpPHA MU Tarkba, HAPOYUTO y TIOTIIETy YCaTIallieHOCTH TaKBUX
npornuca (Kako OHHX KojuMa je JlupexTrBa mpeHeceHa y HallMOHATHO 3aKOHOaB-
TCBO TaKO M HOBHIX ITPOTHCA O 3apKaBamy IMOJaTaka) ca OCHOBHUM HadelmMma
npasa EY, npe cBera onux koja cy npenpuheHa y JJupekTUBU 0 MPUBATHOCTH H
eJICKTPOHCKO] KOMYHHUKAIHjU. Y TyMadewy peliecBaHTHUX Hadena EVY, a y Hemo-
CTaKy jaCHMX HaTHAIIMOHATHUX CMEPHUIIA, IpKaBe wianuile ce oopahajy Cyny.

Haxon nmonumraBama Jlupektuse o 3anpxaBamy nogaraka 2014, Cyn je y
MOCJIEABUX HEKOJIMKO TOIMHA Y BUILIE TPEAMETa Pa3MaTpao 0gHOC HAYUOHATHUX
ilpoiluca o 3aJip>KaBarby TO/IaTaka v MPUCTYITy THM ToAauMa ca Jupekidusom
0 UPUBATUHOCTIU U eNEeKIUPOHCKUM KOMYHUKAYUjamMa, TOCTyajyhu moBogom 3ax-
TeBa 3a JIOHOMICHE OITYKE O MTPETXOTHOM IMUTAmY (Ha OCHOBY WwiaHa 267 YDEYVY).

24 Conclusions of the Council of the European Union on Retention of Data for the Purpose
of Fighting Crime, 27 May 2019 (OR. en) 9663/19, https://data.consilium.europa.eu/doc/document/
ST-9663-2019-INIT/en/pdf.
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[peTxojHa mUTama ce OJHOCE HA MPUMEHY OBe JIMpeKTHBE Ha HAITMOHAITHE TIPO-
nuce Koju ypehyjy 3aap:kaBame rogataka y Hujby 3alITUTE HAIlHOHATHE O6e30e-
HOCTH 1 O0opOe mpoTuB kpuMmuHana. Haume, yian 15 ciuas I JlupekTuse mpe-
Buba n1a gporcage moly payl OCTBapHBamba TAKCATUBHO HABEICHUX IIMJbEBa, Mehy
KOjuMa Cy 3aIlITUTa HaIlMOHATHE 0€30€THOCTH U CIIpeuaBame, OTKPUBALE U J10-
Ka3MBamba KPUBUYHUX Jeja U Boele KPUBUYHOT MIOCTYIIKA, ga YC8oje Upoiuce
KOju OTpaHuYaBajy ooum onpelheHuX mpaBa rapaHTOBAHUX OBOM JIMPEKTHBOM.
VY ToM cMHuCITy, Ip>KaBe MOTY, U3Mel)y ocTasior, Aa IpeABHIE 3a MPYKaole yCIy-
ra eJIeKTPOHCKHX KOMYHUKaIUja 00age3y 3agpicasarsa iogaiiaka 3a oapeheHu
BPEMEHCKH MEePUOJl Y CBPXY OCTBapHBama MOMEHYTUX [HJbEBA, IIPU YEMY TE
Mepe Mopajy OMTH y carjJacHOCTH ca OCHOBHHM HeuennMma YHHje. Kao cropHo
ce, JlakJie, I0CTaBJba MUTABE WUYMayerba 06801 Yland — OJHOCHO Ha KOjU HaYMH
IpKaBe MOTY, U TIopen Tora mTo je JupektuBa monumrena 2014, na mponwucyjy
o0aBe3y 3a/pKaBama MojaTaKa.

4. IIPECYJJA V IIPEJIMETY TELE2 SVERIGE
AND WATSON AND OTHERS

Cyny cy 2015. ynyheHa nBa 3axTeBa 3a JJOHOIICHE OIYKE O MPETXOTHOM
MATay KOje Ce OTHOCE Ha TyMmademe J[MpeKTHBe 0 MPUBATHOCTH U €JIEKTPOH-
CKUM KomyHHKanujama (y npeametuma C-203/15% u C-698/15%°). Y nipBoM mpe-
MeTy Amnenauonu yrnpasHu cya y Croxonmy je Cyny ymyTuo cieneha nurama:
1) Jla nu je odwina obasesa 3agpoicasarsa iogauiaka o caodbpahajy KOMyHuUKa-
1Mje Koja o0yxBara cBa JIMIIA, CBa CPEACTBA EIEKTPOHCKE KOMYHHUKAIIHje U CBE
nojatke o caoOpahajy komyHukanuje 0e3 UKaKBUX pa3iiiKa, OTpaHUYCHA HIIH
M3y3eTaka y cBpxy 0opOe mpoTuB KpuMHUHAMA [...] y ckiagy ca uianom 15 ctas 1
Hupextuse 2002/58, y3umajyhu y 003up wianose 7 u 8 u wian 52 cras | [ToBesbe?
2) YV cityuajy HETaTHBHOT O/ITOBOPA Ha MPBO MHUTAMkE, Ja JIU CE TPONHCUBAke 00a-
BE3€ 3aJ[pXKaBabe MOXKE U3Y3eHO goilyctuuiuu iog ogpehenum ycerosuma?®’ y

2 Mpenmer C-203/15 (Tele2 Sverige AB v Post- och telestyrelsen) 0MHOCH ce Ha CIIOp H3Me-
Dy nmpyrkaoua yciayra eneKTpOHCKHX KoMyHukanuja Tele2 Sverige AB m mIBEICKOT OpraHa 3a
HAJ30p MOIITE U TeJICKOMYHUKIH]a (Post- och telestyrelsena), MOBOIOM Ha0ia Koju je 080 ieno
YViyiuuno upyscaoyy ycaiyia 1a CpoBeJie 3aIpiKaBambe Mo1aTaka o JOKAIUj1 CBOjUX MPETIIATHU-
Ka ¥ PErHCTPOBAHUX KOPHCHUKA.

26 TIpenmet C-698/15 (Secretary of State for the Home Department V Tom Watson, Peter
Brice, Geoffrey Lewis) onrocu ce Ha criop uzmely Tpu npxkaBibana YjenumeHor KpasseBcTBa
(Tom Watson, Peter Brice, Geoffrey Lewis) 1 MUHUCTpa yHYTPAIIBUX IIOCIIOBA & 1080GOM YCKAA-
henociuu unana 1 3aKoHa 0 3apKaBamy MoJaTaka M UCTpaXHUM oBnanrhewnma (Data Retention
and Investigatory Powers Act 2014: DRIPA) ca ilpasom YHuje

27 VKOJMKO (a) je MPUCTYI APKaBHUX OpraHa 3ajp:KaHuM MojanuMa oxpeheH Ha HauuH
onucan y Taukama 19 1o 36 [omyke kojom ce ynyhyje nmperxonHo nutame], (0) cy 6e3d6eaHoct u
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IpyroM npeamety Amnenanuonu cyn Earmecke n Benca ymytno je Cyny 3axTeB
3a JIOHOILIEH-E OfTyKe 0 cienehum nurtamuma: 1) [la iu mpecy/ia 0 IOHUIITaBakby
JupexTrBe 0 3a7pKaBamy MoaTaka YCIOCTaBJha Ba)KHE 3aXTEBE MpaBa YHUjE
MPUMEHHBE HA HAIIMOHAIHU CUCTEM JIPXKABE WIAHWIE KOjU ypehyje mpucrym
rmojlarMa 3aipXKaHuM y CKJIay ¢ HAlMOHAJIHUM 3aKOHOJABCTBOM C ITHUJbEM
ycknahuBama ¢ unanoBuma 7 u 8 [loBesbe, u 2) [la 1u Ta npecyna mpoumpyje
obum mpaBa u3 wiaHoBa 7 u/unu 8 [losesbe y ogHocy Ha unan 8 EKJbII, kako je
yTBpheHo cyackoM mpakcoM EBporickor cyna 3a Jjeyjcka mpasa?

Cyn je TOBOIOM OBa JBa IMpeAMETa BOAMO jeAUHCTBEH MOCTYNaK, Aajyhn
TyMauewe wiana 15 craB 1 JlupekTuBe 0 IPUBATHOCTHU U CIIEKTPOHCKUM KOMY-
HHUKaIlhjama, y Be3u ca wianoBuma 7 u 8 [loBeswe. [luTame je, qakire, Ouio aa jau
j€ ca OBHM YJIAHOM Y CYUPOIHOCIY OHAj HAIIMOHAIHH HpOUHUC KOJU Y C8pX)y O0p-
Oe tipoiuug KpumMuHaia ogpehyje ONIITe U HECENEKTUBHO 3AgpiHcasdarbe CBUX T10-
Jaraka o caoOpahajy KoMyHUKaIHja 1 JTOKAalKji CBUX IPETIUIATHUKA U PETUCTPO-
BaHNX KOPHUCHHUKA Y BE3W Ca CBHM CPEJICTBUMA €IIEKTPOHCKE KOMYyHUKAIHje, ’
ipuctdyil TaKO 3aJpKaHUM IMOAIIUMa, TUM IPE YKOJIHKO C€ Pajid O MPOIHCY
KOJH je ycgojeH ¢ yumem tipenowerba [upexiuuge o 3agpacasary iogaiiaka (a
Koja je HoHuwiiena) y HayuoHAaIHO 3aKOHOGABCIUBO.

Cyn je ToBOZIOM OBa JIBa 3aXTeBa I0HEO omayky 21. neremOpa 2016. romqune.

VY oynu Ha noctaBibeHa nuTama Cynn MOTBPIHO OJroBapa, 3ay3umajyhu
CTaB Jia je y cyipoiiHociuu ca JIupeKTHBOM O TPUBATHOCTH ¥ €JIEKTPOHCKUM
KOMYHHUKanujama (ca unanom 15 ctaB 1 J{upekTuse) oHaj HayuonanHu dpouuc,
KOjU Y yusmy bopoe ipoiuue kpumunaia ogpehyje oiwite u necenexiuugno 3agp-
Jcasarve flogaiaka M oMoryhaBa HaaJNeKHUM APKaBHUM OpraHUMA UpUCiLYil
3agparcanum Hogayuma, yKoIuko cepxa y OKBUpy 0opOe MpoTHB KpUMUHAJA Hl-
Je olpanuuena Ha 6opOy UPOUE TUEWKUX KPUBUYHUX gelid, U YKOIIUKO CE UpUCLYil
He Tlogeplasa UpemixogHoM Hag30py Cylla MITH HE3aBUCHOT OpraHa yIpaBe.

Jpyrum peunma, MporucHBame 3a[pikaBama rnojaaraka o caoopahajy komy-
HUKAIje 0ipasgano je caMo y CBpPXY CIIpedaBama, OTKPUBakba U JI0Ka3HBamka 1
Bol)erba KPUBUYHOT MOCTYTIKA 32 MewKa KpUSUIHA gead, y CKIay ca Haueiom
cpasmeprociuu. Hanme, y ipecyu KojoM je moHHUINTeHa JupeKkTrBa o 3aapxa-
Bamy nogaraka CyJ je yTBPIUO Ja 3a/IpKaBAKE U YUHEHE IOCTYITHUM I0J1aTa-
Ka 0 caoOpahajy KoMyHHUKaIMje MPpeacTaBIbajy HAPOUUTO 030MIHLHO 3aUPAHE ¥
npaBa rapaHToOBaHa WIAHOBMMA 7 M 8, IPU YeMY je OIPEAHO Kpuilepujyme 3da

3alITHTA NojaTaka ypeleHu Ha HauWH onucaH y Taukama 38 10 43 [omnyke kojom ce ymyhyje
MPETXOHO MUTamke], U (B) CBU PEIEBAaHTHHU ITOJallM MOPajy OUTH 3aAp KaHU TOKOM IIECT MECEIH,
pauyHajyhu o1 naHa Kaj je KOMyHHUKallHja 3aBpUICHa, T€ TIOTOM H30pHCaHU, KaKo je OMUCAHO y
Tayku 37 [04IyKe KOjoM ce ymyhyje mpeTXoqHo muTame].

28 Judgment of the Court (Grand Chamber) 21 December 2016 in Joined Cases C-203/15
and C-698/15, https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:62015CJ-
0203&from=EN#t-ECR_62015CJ0203_EN_01-E0001.
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oyeHy Howitiosara Havena UpoiopyuoHaiHociuu, Mely Kojuma je u iuexcuna
KpUusuuHol geia Koja OrpaBaBa 3a/ip>KaBame U MPUCTYN TUM nonaruma. C Tum y
BE3H, ITOCTABJbA CE TIUTAFHE T CE TIOM ,,TEIITKAM~ KPUBUIHHUM JICIIOM TIOZIpa3yMeBa.

5. IIPECYAA Y IPEAMETY MINISTERIO FISCAL

Cyn je ,,;exXHHYy”” KPUBHYHOT Je1a Ka0 KPUTEPHjyM KOjH OIIpaBIaBa 3ajp-
JKaBame MojiaTaka o caoOpahajy koMyHHUKalMje U MPUCTYI TUM NOJAIlMa pa3ma-
TPao TTOBOIOM 3aXTeBa 3a JOHOIICHE OITYKE O IPETXOTHOM ITUTARY KOJH Ce yITy-
tHo Anenanuonu cyn y Taparonu (y npeamety C-207/16%°), a paau TyMadema
wiaHa 15 craB 1 JlupekTuBe o MpUBaTHOCTH M €IEKTPOCKMM KOMYHHKaIHjaMa.

Cyny cy ynyhena cneneha nperxonna nutama: (1) Jla mu 1oBosbHA iweorcu-
Ha KpUBUYHOT gesa Kao KPUTEPHjyM KOjH OIpaB/IaBa 3aIupamke y OCHOBHA IIpaBa
u3 uwiaHoBa 7 u § [loBesbe MOXe 1a ce YTBPAH camo Ha 0cHO8Y 3atipeliene Kasne
3a KPUBHYHO JIEJIO TIOBOJIOM KOT C€ BOJM MCTpara I je Tope]] Tora Hy»KHO J1a
ce yTBPAM U MoceOHa MTETHOCT NPOTUBIPABHOT MOCTYyNamkha 32 IpaBHe HHTEpe-
ce nojenunarna uiu 3ajenuuie??’ (2) Ako ce yrBphuBame TEKUHE KPUBUIHOT
JieNia BPIIM caMo Ha OCHOBY 3amnpehene kasHe, y CKJIaay ¢ OCHOBHUM HauelnMa
npaBa YHHje, koja je Cyn kao cranmapn ctporor Haazopa Jupexruse [2002/58]
MPUMEHHO Y MPECy/Iu O MOHUINTaBamy JMpeKTUBE 0 3aApKaBamwy MojaTaka,
Koja 6u o buna HajHudca 3aipehena KazHa — T 1a T O OIIITa ofipenda O Haj-
Mame TPU TOAANHE 3aTBOpa OMiIa y CKiIaay ¢ TuM?

2 Ourrehenu je MOMUIM]U PUjaBHO Kpal)y HOBYaHMKa M MOOMIIHOT Tesie(hoHa Koja ce JI0-
roxuina 16.pedpyapa 2015. rogune. [lomunuja je 27. pedpyapa 2015. uctpaskHOM cyny IOgHETa
3aXTeB KOJHM TPaK! J[a C€ Pa3IHIUTHM IIPYXKAOIHMa yCIIyra eJIeKTPOHCKEe KOMYHHUKAIIja HaJo-
KU 1a octaBe OpojeBe TenedoHa koju cy usMely 16. u 27. ¢pedpyapa 2015. akTHBUpaHH KOJIOM
MelyHapoHOT HACHTHTETa MOOHIIHE ONpeMe KOjH MpHIIaa YKpaJAeHOM MOOUIHOM TesieoHy
(MMEMU 6poj) n mogaTke 0 MACHTUTETY BIACHUKA UM KOPUCHUKA (MMEHA, TPE3UMEHA 1 aapece)
TeneoHCKUX OpojeBa koju onrosapajy CMM kapTuiiama akTHBUpaHUM OBHM OpojeM. Pememem
on 5. jyma 2015. uctpaxkHu cyn je on0M0 Taj 3aXTEB, OLCHUBIIH J1a MEPa HUjE MOTJIA A2 MOCITY KU
3a HACHTH(UKOBaHE yUNHHOLA KPUBUYIHOT Jielia, a IpH ToMe j1ajyhn obpasioxkemne aa je 3aKkoHOM
25/2007 npenaja mogaraka Koje Cy 3aapKajH MPYKAoIH yCIyra eleKTPOHCKHX KOMYHHUKaIHja
moryha camo kaj je ped 0 TeIKUM KPUBUYHHUM JIeJIMMa a JIeJIO O KOM je ped HHje TeIIKO KPUBUY-
Ho Jiedio (y ckiany ¢ KpuBHyHMM 3aKOHHKOM TEIIKa KPUBHYHA Jiesia Cy OHa 3a Koja je 3anpeheHa
Ka3Ha 3aTBOpPA OJ] IeT FOIMHA MJIU BUIIE). JABHO TYXKHJIAIITBO j€ MOIHEIIO a0y IPOTUB pellemha
AnesalnoHOM CyJy.

30 Hanme, HAaKOH JIOHOIICHA CIIOPHOT pelleha 3aKOHOIaBall je, JoHouemeM Opranckor
3akoHa 13/2015, n3menno 3akOHNK O KPHBHYHOM IOCTYTIKY, KOJUM Cy IpeaBul)eHa 1Ba HOBA ail-
TEpHATHBHA KPUTEPUjyMa 3a yTBphUBabe CTENCHA TSKUHE KPUBUYHOT eJa: MaTePHjaIHU KPH-
TepujyM (KOjU c€ OJTHOCH Ha MOCTyIama Koja OAroBapajy KBadupukamrjama KpUBHYHOT Jeina
qyje Cy palme nmoceOHa 1 TelIka ¥ Koja Cy HapOYUTO IITETHA 3a TpaBHE HHTEpece TMojeInHana U
3ajegHuIe) 1 GOPMATHH HOPMAaTUBHU KPUTEPHjyM (KOjU C€ 3aCHUBA HA Ka3HU O]l HAjMame TPU
TOAMHE 3aTBOPA).
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Cyn je TOBOIOM OBOT 3aXTeBa JOHEO OMIYKY 2. okTo6pa 2018. rommue.’!

Y oBoj omrynu CyJ monasu off Tora Jia Cy IUJbEBHU, 32 OCTBAPCHE KOJHX je
JI03BOJBEH MPHCTYTI MOIAIMMA TaKO J]a He TIPE/ICTaBIba 3aJUPakhe y TapaHTOBAHA
npaBa, TAKCTATUBHO HABEICHU y unany 15 cta 1 JlupekTHBE O MPUBATHOCTH U
eJIeKTPOHCKMM KOMYHHUKaIlMjama, IITO 3Ha4H Ja IMPUCTYT MojaluMa Mopa Ja
oglosapa jegnom og flociuasbenux yumesa. Lpu Tome, yusb cipedaBama, HCTpare,
OTKPHBAaMba 1 FOBCHA YUNHUIIANA KPUBHUHUX JIENIa OgHOCU C€ HA C8A KPUBUUHA
ge/ia a He caMo Ha Telllka KpuBUYHA jaeia. Kako ce y KOHKpETHOM CiTyuajy moja-
I HE OJTHOCE Ha KOMYHHKAIIH]y OCTBApEHY MOCPEICTBOM YKPaJIEHOT MOOHITHOT
Tene(oHa U Kao TakBU He oMoryhaBajy n3Bolheme npenu3Hux 3akjbydaKa y Be3u
ca MPUBATHUM XHBOTOM OJ[pel)eHnX JuIia, 300T vera, MPUCTYT MoJanuMa He pe-
CTaBJba 030MJHHO 33 IUPAE Y FapaHTOBaHA MpaBa. [[pyruM peduma, mpucTyI
HAJIJISKHUX JAPKaBHUX OpraHa nojanuma noTpedHUX y CBPXY WICHTU(DHKOBAA
BrnacHuka C1M kapTulie akTuBUpaHe y3 noMoh yKpaJeHOr MOOUITHOT TenedoHa
(nMe, Ipe3uMe U azpeca) moapa3yMeBa Mellame y FbiXoBa OCHOBHA TIpaBa, Koje,
MehyTHM, HUje JOBOJBHO 030MJBHO Jia OU CE€ TPUCTYI TAKBUM IOaI[iMa OTpaHU-
YHO Ha CIIPEYaBake, OTKPUBAKE H JIOKA3UBaKE H BOH)CHE KPUBUYHOT TIOCTYTIKA
3a WewKa Kpusuita ged.

W nopen Tymadema mator y npecynama y npeametuma Tele? Sverige and
Watson and Others u Ministerio Fiscal, Cyny je ynyheHo joIll HEKOJIMKO 3aXTeBa
3a IOHOIIICH-E OJTYKE O IPETXOIHOM IHUTamby,>> a y Be3U ca 0JJHOCOM H3Mel)y Ha-

3L Judgment of the Court (Grand Chamber) 2 October 2018 in Case C-207/16, http://curia.
europa.cu/juris/document/document.jsf?text=&docid=206332&pagelndex=0&doclang=EN&mo-
de=Ist&dir=&occ=first&part=1&cid=15767141.

32 3aXTeB 3a JIOHOIIECHE OUTYKE O CIMIHOM IPETXOIHOM IHUTAky YIYTHO BpXOBHHU Ccy1
Ecronuje nHoBem6Opa 2018 (mpeamer C-746/18: H.K. v Prokuratuur), moctaBajyhu nutame: (1) na
JH GPUCTIY T gPAHCABHUX OPTAHA HOgayUMA Ha OCHOBY KOJUX C€ MOXKE YTBPAMTH IOJIA3HIITE U /-
peamuITe, 1aTyM, BpeMe M Tpajarbe, BpcTa KOMYHHUKAIMjCKe YCIyTe, yHoTpeObeHa TepMUHAIHA
orpema, JIOKauja yrnorpede MoOuIHEe TepMUHATIHE ONPeMe Y OJHOCY Ha TeNe(OHCKY MU MO-
OuIHY TeneOHCKY KOMYHHUKAIM]Y OCYMIBHUYCHOT Y OKBHPY KPHBHYHOT MOCTYINKA YHHH TaKO
030MJBbHO 3aJMPak-¢ Y OCHOBHA MpaBa 3ajaMueHa 1kaHoBuMa 7,8 u 11 IloBesbe na ce waj ipuciuyi
y MOJpy4jy ClipeyaBama, UCTpare, OTKPHBaba U TOBEHha YUYMHUIALA KPUBUYHHUX 1e1a Mopa
olpanuuuiiiy Ha 6op6y UPOWIUE THeWKUX KPUBUYHUX geid, HE3ABUCHO 0]l BDEMEHCKOT IIepHo/a Ha
KOJU C€ OTHOCE MOXParhCHH TOIAIIU KOjH CYy JOCTYIHH Ap)KaBHUM opranuma? (2) Ako ce mohe of
Hayesa cpasmMepHocTH (yTpBehHor y npenmety Ministerio Fiscal), a konn4nHa nojgaraka JoCTyII-
HUX JIp)KaBHUM OpraHMMa Koja Cy HaBe/IeHa y IIPBOM IIPETXOHOM ITHUTAakby HUje BelnKa (U y I10-
TJIeJly BPCTE IOo/laTaKka ¥ BpEMEHCKOT OKBUPA), /1a JIH Ce 3aIUpamke y OCHOBHA ITPaBa MOXKE OIIPaB-
JIaTH IIMJBEM CIIpeuaBarma, OTKPHUBAmba U JJOKa3UBamba KPUBHYHHX Jiejla ¥ Bohera KpUBUIHOT
MOCTYIIKa, OJIHOCHO JIa JI KPUBHYHA Jiesia Mopajy J1a Oyay cpa3MepHO TeXa IITO je KONWYHHA
nojaraka JOCTYIHHUX JpkaBHUM opranuma Beha? (3) la mu je 3axTeB 1a ce MpUCTy T HaAJC)KHUX
JPKaBHUX OpraHa MojialiiMa Mopa MoJIBPrHY TH IIPETXOTHOM HaJ130py Cy/la HIIM HE3aBHCHOT Opra-
Ha ynpase (yrBpheHor y npenmerty Tele2 Sverige and Watson and Others) 3a10BOJbEH YKOJIHKO
HAA30p BPIIN jJABHO TYKUJIAIITBO KA0 OPraH KOjH BOAM UCTPAry M KOjH je IpeMa 3aKOHY AyKaH
na He3aBHCcHO noctyna? Mehytum, Cyn jour yBek HUje JOHEO IPECyy Y OBOM MPEIMETY.
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[MOHATHUX MPOITKCA O 3aJpXKaBamy mojaraka u JIMpeKTuBe O MPUBATHOCTH U
€JIEKTPOHCKMM KOMYHHUKalMjaMa, Kao Jia Cy OBe Ipecye ,,pa3ior 3a Opury 3a
Jp’KaBe YIAHUIE jep UX JCTPUBUPAJY HHCTPYMEHTA HEOMXOIHOT 32 3alITUTY
HanuoHanHe 6e30e1HOCTH 1 60pOy MPOTHB KPUMHUHANA U Tepopu3Ma, na ce Cymy
yryhyjy 3aXTeBH ca TOHOIICHE OIIIYKE O MPEITUMUHAPHOM ITUTAamy Kako Ou ce
craB Cyna uzmerno”. 33

6. [TIPECYJIA Y IIPEAMETY PRIVACY INTERNATIONAL

Tpubynan YjenumeHor KpasbeBcTBa 0 HCTpaKHUM OBJamheuMa je yIy-
THO 3aXTEB 32 JIOHOUICHE OJUTYKE O HEKOJIMKO MPAaBHUX MUTama (y MpeaMery
C-623/17%%), Tpaskehu Tymaueme oapenada JIMpeKTUBE O MPUBATHOCTH U €JIEK-
TPOHCKMM KOMYHHKalHjaMa y BE3H ca 3ap)KaBambeM IoaTaka oJ] cTpaHe 0e3-
0eTHOCHUX U 00aBeIITajHUX CITYKOU.

Y oKkoJHOCTHMA y KOjUMa Cy CIIOCOOHOCTH OBUX CITYKOH J1a KOPUCTE MACOB-
He T0/IaTKe 0 KOMYHHUKalujaMa OUTHE 3a 3allITUTY HallMoHaIHe 6e30exHocTH,>
a Jla mpy’Kaall eeKTPOHCKE KOMYHHUKAITH]CKe MpeKe Hifje 00aBe3aH Aa 3aJIpiKh
nojlaTKe Jy’Ke 0] pa3zo0sba Koje 3aXTeBa HEeroBo yoOHUajeHO MOCIOBame, a Ja
HoZIaTKe Jajbe 3a/prkaBa caMo JapxkaBa, TpuOyHaI je yTBPIUO Aa Cy 3aIlITHTHE
Mepe y Be3H C ynoTpeOdoM MacOBHHX IOfIaTaKa OJ] CTpaHe CIyKOH y CKJaay ca
3axteBuMa EKJbBII. Kako TpuOyHnan cmarpa ja Hajlarame 3axTeBa y Taukama
119-125 npecyne y npenmery Tele2 Sverige and Watson and Others onemoryha-
Ba CITy’kK0€e J1a mpeay3nMajy Mepe y IIUJby 3alITUTE HAIlMOHATHE 0€30€THOCTH U
noBoau je y onacHoct, Cyny je ynyTuo cieneha nperxonna nutama: (1) Jla au
nozpydje npuMene JJupekTuBe 0 MpUBAaTHOCTU M €JIEKTPOHCKUM KOMYHHKAIIH-
jama oOyxBaTa M 3aXTEB MPOIUCAH CMEPHULIOM MUHHUCTPA KOJHM C€ MPYIKAOIy
eJIEKTPOHCKE KOMYHHKAIIHjCKe MpeXke HaJlaxe 1a 0e30eTHOCHUM 1 00aBeIITajHIM
ciyx0aMa IpkaBe YJIaHMIE Tpeia MaCOBHE KOMYHHUKaIMjcke nonaTke? (2) Ako
j€ OIroBOp Ha OBO NMHTAKE MOTBPIAH, J1a JIU €€ Ha TAKBY CMEPHUILY TIPUMEIbY]Y

3 Bun. Opinion of Advocate General Campos Sdnchez-Bordona delivered on 15 January
2020, http://curia.ecuropa.eu/juris/document/document.jsf?text=&docid=222264&pageln-
dex=0&doclang=EN&mode=Ist&dir=&occ=first&part=1&cid=14896635.

34 Privacy International v Secretary of State for Foreign and Commonwealth Affairs, Sec-
retary of State for the Home Department, Government Communications Headquarters, Security
Service, Secret Intelligence Service.

35 Vispydyjyhu 60pOy mpOTHB Tepopu3Ma, IPOTHBOOABENITajHEe aAKTHBHOCTH U Cy30Hjarbe
IMpEHa HYKJICAPHOT OpyIKja, IIpU 4eMy je OUTHO obenexje ynorpede THX mojiaTaka OTKPUBaKkE
MPETXO/IHO HEMO3HATHX MPETHHU 32 HALIMOHAIHY 0€30€HOCT YHOTPeOOM HEel[MJbaHHX MaCOBHHUX
TEXHHUKa KOje Ce TeMeJbe Ha 00jeInbaBaby MaCOBHUX KOMYHHUKAIMJCKUX MOAATaKa Ha jeTHOM
MecTy (ca usbeM Op3or yTBphuBama 1 npahema MeTe, Kao U py’Kamka OCHOBE 3 aKIHUjy Y CUTY-
alMjyi HEMOCPEIHE PETHE).
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HEKU 0] 3aXTeBa MIPUMEIHHBHX Ha 3a][pyKaHe KOMYHHUKAIIHjCKe TTOJIaTKEe HaBeIeHEe
y Taukama 119 no 125 npecyne y npenmety Tele2 Sverige and Watson and Others,
OIHOCHO W HEKH NIPYTH 3aXTEBHU y3 OHE Koju cy mpomucanu EKJbII? Axo je To
TaKo, Ha KOjU HAUYMH U Y K0jO] MEPH Ce TH 3aXTEBH IPUMEmY]Y, y3uMajyhu y o63up
OUTHY MMOTPeOy CIIYKOM N1a Y ITUJbY 3alITUTE HAITHOHATHE 0€30€THOCTH KOPUCTE
MacOBHO IPUKYTJbalkhe U TEXHUKE ayTOMaTCKe 00paje, OMHOCHO Y KOjOj MEpH
MPONUCHBAE TAKBUX 3aXTeBa MOXe Jla oHeMoryhu takBe MoryhiHOCTH, aKo cy
oHe y npyrum norneauma yckiahene ¢ EKJBIT?

Onrosapajyhu Ha oBa muTtama, Cy je 1oHeo mpecyay 6. okTodpa 2020,3¢ y
K0joj je, ucrakao ja wian 1 craB 3, unan 3 u wiaH 15 cra 1 Jlupektuse o npu-
BAaTHOCTH M €NICKTPOHCKUM KOMYHUKaI[Mjama Tpeda Jia ce TyMayu Ha HauMH Ja
je tiogpyujem pumene te JJupekTuBe obyxeahen HayuoOHAIHU UPOTUUC KOJU IPIKAB-
HOM opraHy oMoryhasa Jia HaJiaxe pyKaoliMa yciIyra eleKTPOHCKEe KOMYHHU-
Kaluje Ja paau 3aliTHTE HallMOHaIHe 6e30eTHOCTH Npeaajy (YUnHe TOCTYITHIM)
0e30emHOCHUM M 00aBeITajHUM CITy’kOama mmojgaTke o caodpahajy u mokamuju
KOMyHUuKauuje. pyrum peunma, y cyipouirociuu ca aiadom 15 cras 1 ose [lu-
PEKTHUBE je HAIIMOHAIIHU #poiiuc KOjU gpaicasgnom opiany omoiyhasa ga panu 3a-
LITUTE HallMOHaTHEe 0e30€HOCTH Haadice Upyicaoyuma yciyia eneKTpOHCKe
KOMYHHKAIH]E ga Oe30egHoCHUM U 00a8ettajHuM ciyscoama YOIITeHO U He-
CEJIEKTHBHO #pegajy (yuuHe AJOCTYMHHUM) nmojaatke o caoOpahajy u noxauuju
KOMYHHKAIIH]E.

7. IIPECYJJA YV IIPEJJMETUMA ORDRE DES BARREAUX
FRANCOPHONES ET GERMANOPHONE AND OTHERS, LA QUADRATURE
DU NET AND OTHERS 1 FRENCH DATA NETWORK AND OTHERS

VY aBrycty 2018. 3aXT€B 3a JOHOLIEHE OATYKE O IPETXOAHOM NIUTAY Y BeE-
34 ca TymMauemeM JIupekTrBe 0 MPUBATHOCTH U €JIEKTPOHCKUM KOMYHHKAIHjaMa
y TOTJIeAy PONUCHBamka 00aBe3e 3aapKaBama IojaTaka yIyTHIH ¢y YCTaBHU
cyn benruje (mpenmet C-520/18)%7 u IpxaBuu caBet DpaHirycke (IpeaMeTH
C-511/18 n C-512/18).38

36 Judgment of the Court (Grand Chamber) 6 October 2020 in Case C-623/17, http://curia.
europa.eu/juris/document/document.jsf?text=&docid=232083&pagelndex=0&doclang=EN&mode
=Ist&dir=&occ=first&part=1&cid=14904167.

37 Ordre des barreaux francophones et germanophone, Académie Fiscale ASBL, UA, Liga
voor Mensenrechten ASBL, Ligue des Droits de ['Homme ASBL, VZ, WY, XX v Conseil des mini-
stres.

B Tpenmeru C-511/18 u C-512/18 (French Data Network (C-511/18 and C-512/18), Fédération
des fournisseurs d’'acces a Internet associatifs (C-511/18 and C-512/18), Igwan.net (C-511/18) v
Premier ministre (C-511/18 and C-512/18), Garde des Sceaux, ministre de la Justice (C-511/18 and
C-512/18), Ministre de I'Intérieur (C-511/18), Ministre des Armées (C-511/18).
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Haxon morumraBama J{upekTuBe 0 3aapKaBamy Monaraka, y benruju je
2016. ycBojeH 3aKOH O MPUKYIJbalby M 3aJpKaBamy MoJaTraka y CEeKTOpy eje-
TPOHCKHX KOMYHHKAIIHja KOjU TIpenBrha 3aapKaBarmke TofaTaka 3a moTpeoe ot-
KpUBama U JIOKa3MBakha CBUX KPUBUYHUX JIEJa, TC 3alITUTE HAI[MOHAIHE 1 jaBHE
6e30equocTu. Ilpen YeraBHUM cyzoM benruje MOKpEeHyT je MOCTYIaK 3a UCITH-
TUBAambE YCTABHOCTH 1 yCarjialeHOCTH OBOT 3aKOHa ca JJMpeKTHBOM O MpUBaTHOCTH
1 eJCKTPOHCKUM KOMYHHUKaIMjaMa, aiy 1 ca OnmToM ypeadoM o 3aIlITUTH T10-
naraka,* ma je YcraBHu cy/ ynyTHo nutambe Cyay y Be3u ca ycarnaiieHomhy
HaIlMOHAJHUX MPOIHNCA YCBOJEHUX Y CBPXY 3alITUTE HAIIMOHATHE 0€30€THOCTH
ca npaBoM Yuuje.** CnruHo Tome, ppaHiycku J[p>kaBHU caBeT je Ouo y Hemoy-
MUIIH J1a 1 C€ MPOIHCUBAE 00asesze oliuitel U HeCeleKIUBHOT 3AgpiHCcaA8arba
Hlogaiuaxa modice oupasgaiuu ipasom Ha besbegrnociu, na je ox Cyna Tpaxxuo
OTKJIamare OBe HefpoyMulle y npeamety C-511/184 u C-512/18%.

3 Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016
on the protection of natural persons with regard to the processing of personal data and on the free
movement of such data, and repealing Directive 95/46/EC (General Data Protection Regulation),
OJ L 119, 4.5.2016, p. 1-88, https://eur-lex.europa.eu/eli/reg/2016/679/0j.

40 Yyan 23 oBe Ypenoe npensuha J1a je HalMOHAIHUM [IPOIMCOM MOryhie OrpaHuYnTH [paBa
ypehena Ypenoom (YKOIHKO ce TaKBIM OIpPaHUYCH-EM MOIITYje CYyIITHHA TpaBa U c000/1a 1 pecTa-
BJba HY)KHY M Cpa3MEpHY Mepy Y IEMOKPATCKOM JIPYLITBY 3a 3aLITUTY) 3a TOTpede, n3mely octasor,
Hal[MOHAJIHE 0e30eJHOCTH, T€ CIpeyaBaba, OTKPUBAha U J0Ka3HBaba KPUBHYHUX Jiea U Boherma
KPUBHYHOT IOCTYIIKA, YKJbY4yjyhH 3alITUTY OJ] IPETH:U jaBHOj Oe30eHocTH. [Ipn ToMe, TakBa 3a-
KOHCKa ofipesiba Tpeda ja ypeau, Kao MUHAMYM, CBPXY 00paJie niln KaTeropuje oopaje, kateropuje
roJiaTaka, 00MM OrpaHNYeHa, 3aLITUTHE MEPE 3a CIPeYaBarbe 3JI0yH0TpeOe HITH HE3aKOHUTOT IIPH-
CTyTIa WK IPEHOCA, CCHH(UKAIH]y BOAUTEIba 00paie HITH KATErOpHje BOAUTEIhA 00pajie, BpeMeH-
CKY ITepHOJ] YyBarba 1 3aIlITHTHE Mepe Koje ce MOI'y IPUMEHNTH y3uMajyhu y 003up nmpuposay, orcer
U CBpXY 00pajie WK Kareropuje odpaje, pu3nke 3a rpasa u c1o00ze Juna, U IpaBo Jula 1a oyae
00aBeIITeHN O OTPaHNYEIbY, OCUM aKO TO MOYKE OUTH MITETHO 3a CBPXY TOT OTpaHUYEHba.

41 Cager je moctasuo cieneha nperxomna nurama: (1) [la mm o6asesy oiwitiel u necenekiaughol
3agparcasarba llogamiaka, Koja ce ImpyKaounuma yciiyra MOXe HaJIOKUTH, Y CMUCITy 4iaHa 15 ctas |
JIpeKxTHBE 0 MPUBATHOCTH U CICKTPOHCKUM KOMYHHUKAIHjaMa, y KOHTEKCTY KOjH YKIbydyje 0301Ib-
HE ¥ KOHTHHYHPaHe PETHE HAllMOHAIHO] 0€30eIHOCTH, U HAPOUUTO PU3HK TEPOPUCTHYKUX HaTa/a,
ipeba cuaiupaiuu 3agupareem Koje je oipasgarno nMpaBoM Ha 6€30€IHOCT TapaHTOBAHO WIAHOM 6
IToBesbe M 3aXTEBUMA HAIIMOHAIHE 0€30€IHOCTH, 33 KOje Cy OATOBOPHE caMe JpKaBe WIAHMIIE Ha
ocHOBY wiaHa 4 YOEVY? (2) la nu JIlupeKTHUBY O NPUBATHOCTHU U EJICKTPOHCKUM KOMYHHKaIHjaMa,
y Be3u ¢ [ToBesbom, Tpeba TyMauuTH Ha HAYKH J1a gOiiyulilia 3aKOHCKe Mepe, TIOIY T Mepa UpuKyii/ba-
o Y CIIBAPHOM 8peMeny iogatiaka o caodpahajy Komynukayuje u ogaimaxa o 1oKkayuju ogpehenux
ilojegunaya, KOje Mako yTUIy Ha IpaBa 1 obaBe3e ImpyrKaana yciryra eJlIeKTpOHCKe KOMYHHUKAIHje,
He Hanadicy ioceOny obasesy 3agpoicasarsa iogaiuaka? (3) Jla mu JJUpeKTHBY O IPUBATHOCTH U CJICK-
TPOHCKUM KOMYHHKaI[ijama, y Be3u ¢ IIoBesboM, Tpeba TyMaduTH Ha HAYUH Jia CY HOCIIYuyu upu-
KYU/bard T0gamaka o ycuociiasbeHoj 6e3u TIPABHITHNA CaMo aKo Ce JINIIE Ha Kora ce MOJali OJHOCEe
obaBecTH OHJA Kaj1a Te HH(pOpMaLje BUIIE HE MOT'Y Ja yTPO3€ HCTPAry Kojy CIIPOBOJIE HA/UICKHU
JPKaBHH OPraHH WK e TaKBU IOCTYIIN MOTY CMaTpaTH MPaBUIIHUM, ¢ 003MPOM Ha CBa OCTAaJIe
noctojehe mporecHe rapaHiyje, Koje 00e30el)yjy 1enoTBopHOCT nmpaBHOT Jieka?

42 Caser je moctaBuo cneneha nperxoqna nurama: (1) a nu ce obasesa onwiuel u nece-
NeKTU6HOL 3agporcasarsa logaidaka, Koja ce IpyxkKaoluma yciyra Hajlaxe, CXOQHO ojxpendama
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Onrosapajyhu Ha muTama u3 oBa TpH 3axTeBa, Cyn je y jeTHHCTBEHOM TI0-
CTYIKY JIOHEO mpecyny 6. okrobpa 2020. roguse.¥ Y 0BOj OAIYyIIH yTBPIKO je 1a
ce wiad 15 ctaB 1 JlupekTrBe O MPHUBATHOCTH U €JICKTPOHCKUM KOMYHHKAITHjaMa,
y Be3u ¢ wianoBuMa 7, 8, 11 u 52 ctaB 1 IloBesbe, Tymauu Ha HAYWH J1a CY Ca BbUM
V CYUPOTUHOCIHIU 3AKOHCKe Mepe Kojuma ce ipegeula ipeseniuusHo oliuliue u He-
CceneKiusHo 3agpaicasare ilogaiiaxa o caodpahajy u JoKauju KOMYHHUKALIH]e.

MebhyTum, ca OBUM YIIAHOM HUCY Y CYUPOIUHOCIUU 3AKOHCKe Mepe KOje:

— omoiyhaeajy, y yusy 3alUTUTE HAYUOHATHE Oe30egHOCTIU, U3gasarbe Han1ola
Mpy’KaolMa yciIyTa eIeKTPOHCKUX KOMYHUKAIHja ga YouuiteHo u Hece-
JeKIMUBHO 3agpaicasajy oaaTke o caodpahajy u nokanuju KOMyHHUKAIHje,
OKOIHOCTUUMA Y KOJUMA j€ IprKaBa YlaHuIa CYoueHd ¢ 030U/bHOM UpeitirboM
ilo HayuoHaiHy 6e3begHoctl, Koja ce TIoKasajia CTBAPHOM U TPEHYTHOM HITH
MIPEIBUIJBHBOM, i0g YCI080M T 0¢lyKa KOjOM je TIpeaBuleH TakaB HAJIOT
MOXKe OUTH iipegmeiti geotieopHOT Hag3opa OA CTpaHe cyaa WJIM HE3aBUCHOT
opraHa 4nja oJiiTyka UMa 06aBe3yjyhe 1ejcTBo, ca yubem aa ce IpoBepH Aa
JIK TIOCTOjW TaKBa OKOJIHOCTH U JIa JIU CE€ TIOIITY]Y YCIIOBH U FapaHIIK]je KOju
ce MOpajy MPEeABHUIETH, IPH YEMY C€ HaBeJIeH! HAJOT MOXEe U3aTH CaMo 3a
MIEPHO]T KOj€ j€ 8PeMeHCKU OTpaHu4er Ha OHO IITO je CTPOro HYKHO, a MOXKE
Ce POy KUTH y CIIyUajy MMOCTOjaHOCTH OMACHOCTH;

— dpegsuhajy, y UAIby 3aIITUTE HAYUOHAIHe De3begrociiu, bopOe upoiuue
THewKux KpusudHux gea u crpedaBarma 030MbHUX TIPETHH 110 jaBHY 0e3-
OCIHOCT, Yu/bano 3agpaicasarse fiogaiaxa o caodpahajy u ToKauju KOMy-
HUKAIIH]je Koje je olpanuuero Ha OCHOBY 00JEKTHBHUX U HEIUCKPUMIHATOP-
HUX Kpuitepujyma, y 3aBUCHOCTHU OJI KaTEropHje JIUIa WIIH MOCPEICTBOM

wiana 15 ctaB 1 J[upexTuBe 0 MPUBATHOCTH M €IEKTPOHCKUM KOMYHHKAIMjaMa, HAapOUHUTO C
0031pOM Ha IPOIIeCHE TapaHIije U KOHTPOJIe KOjU ce ITIOTOM NPUMERYjy Ha NPUKYIJbamhe U KO-
punrheme THX 1M0OJaTaka o CHajamy, Modice CMApaiiu 3aguparsem Koje je olipasgaro paBoM Ha
0e30eqHOCT TapaHTOBaHO WiaHoM 6 [ToBesbe 1 3aXTeBUMa HallMOHATHE 0€30eTHOCTH, 32 KOje Cy
OIATOBOpHE caMe JpJKaBe WIaHWIE Ha OCHOBY unaHa 4 YOEVY? (2) la nu ogpende Aupextuse o
onpeheHnM MpaBHUM acEeKTHMa ycIyra HHPOPMAIIMOHOT APYIITBA HA YHY TPAIIEHEM TPXKHUILTY,
OCeOHO eNeKTPOHCKe TProBuHe (Tj. JJMpeKTHBe 0 eNeKTPOHCKOj TProBUHHU) Tpeba TyMadyuTH Ha
HA4UH J1a gporcasu omoiyhasajy gonowerse HayuoHaIHol Upoiuca Kojum ce auyuma, 4ija je ae-
JIATHOCT Hylere MpHucTya jaBHUM HHTEPHETCKUM KOMYHHUKAIMJCKUM ycllyramMa U GU3N4YKUM
WJIM IPaBHUM JIMLIUMA KOje, YaK ¥ OeCIUIaTHO, 3a CTaBJbAHE HAa PACIIOIArame JaABHOCTH Iy TEM
JjaBHUX MHTEPHETCKUX KOMYHHUKAIUjCKUX yCIIyra, OCHI'ypaBajy IOXpambHBamke ONIIO KOje BPCTe
CHUTHAaJIa, MICAHOI TEKCTa, CIIMKA, 3ByKOBA MJIM NOPYKa, a KOjH Cy JOOUjeHH OJ] IIprMaliala TUX
ycIyTa, Haaadice ga 3agpoice iogaiixe Koju omoiyhasajy ugeniuuguxayujy cBakor JINIa Koja je
JIOTIPUHEIIO CTBapamy caJlipikaja WIIH JeHOT O] caJpikaja yclryra Koje mpy»xajy, Kako Ou mpaBo-
CYIIHU OpraH MOTao, 10 MOTPEOH, ga 3atupasxcu ga my ce iaj cagpaicaj gociuasu 'y cBpxy odesoe-
hema nomroBama npaBuiIa Be3aHUX 3a rpal)aHCKy WM KPUBUYHY OATOBOPHOCT?

B Judgment of the Court (Grand Chamber) 6 October 2020 in Case C 511/18, Case C 512/18 and
Case C 520/18, http://curia.europa.eu/juris/document/document.jsf?text=&docid=232084&page-
Index=0&doclang=EN&mode=Ist&dir=&occ=first&part=1&cid=14904280.
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reorpad)CKOT KPUTEPH]YMA, 3d 8PeMeHCKU ilepliiog KOjH je OTpaHIIeH Ha OHO
IITO j& CTPOro HYXKHO, aJlli C& MOXKE MPOAYIKUTH;

npensuhajy, y IUJbY 3alITUTE HAIMOHATHE 0e30eaHoCcTH, 60pOe TPOTUB
ltlewKux KPUBUYHHUX JIeJIa U CIIpeYaBarmha 030M/bHUX MIPETHH 110 jaBHY 0e3-
OemHOCT, oiwite u HeceneKuueHo 3agpacasarve U1 agpeca nopemreHUX
H3BOPY Be3e, 3a MEPHOJ KOjH je BPEMEHCKH OI'PaHUYeH Ha OHO LITO je CTPO-
T'0 HYXHO;

npenBubajy, y 1uJby 3alITUTEe HAIMOHAJIHE 0e30eaHOoCTH, 6opOe ipoiuug
CBUX KPUBUYHUX ge/id VI 3aIITUTE jaBHE O€30€THOCTH, olililie U HeceaeKilug-
HO 3agpoicagarse Hogamaka o pahanckom ugeniuuiueily KOpUCHUKA eJIeK-
TPOHCKMX KOMYHHUKAIIM]jCKUX CPENICTaBa; U

omoryhagajy, y iusby 00pOe MPOTUB illew/KuX KPUBUYHHX JIENIa U 3aIITUTE
HaIMoHaJTHEe 0e30€THOCTH U3gasarbe Halola TIPYKAOIMMa YCIIyTa eNeKTPOH-
CKUX KOMYHHUKaI[{ja Ha OCHOBY OJITYKe HaJIJISKHOT OpraHa, IMoJJIOKHE JeJI0-
TBOPHOM CYICKOM HAaJ30pYy, 1a V ogpeheHom tupajarsy XuiuHo 3agpaice Hogai-
Ke 0 caobpahajy u nokayuju Kojuma wu upyrcaoyu yeayia pacionaxicy.
IIpu Tome, 3a HaBemEHE Mepe MOPA]jy J1a TIOCTOje jaCHA U MpEeII3Ha IIpaBHIa

Koja 00e30ehyjy na 3anpkaBame mojaraka OyJie y CKiaay ca MaTepHjaTHUM H
HPOLIECHUM YCJIOBHMA U JIa JINIa orol)eHa Mepama umajy 1e0TBOPHE rapaHIIu-
je IPOTHUB pH3HKa 01 370yNoTpeoe.

Ocum Tora, tymauehu unan 15 cra 1 Jlupexruse, Cyx je yTBpAHO 1a My ce

He {poitiu6y HAITMOHAIIHHU MPOITUC KOJU HAAdICE UPYHCAOYUMA YCIYIA SIEKTPOH-
CKe KOMYHHKAIH]€ Ja KopUucile ayimoMaticKy aHamusy u UpuKkyiibarbe y peaiHom
spemeny, nu3mel)y ocTaior, fogaiiaxa o caobpahajy u roxayuju u Gpuxyisaree y
PeanHoM 8pemeny eXHUUKUX Hogatuarka o jokayuju yiompeod pene iuepmMunaime
olipeme, yKOIIUKO je:
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ayTOMAaTCKa aHAIM3a OIPAHUYEHd HA OKOIHOCIAY Y KOJUMa je JpKaBa uja-
HUIIA CYOUCHA C 030U/BHOM UPEiFOM 10 HAYUOHAIHY Oe30egHOCll Koja ce
MoKasaya CTBAPHOM U TPEHYTHOM HIIU MPEIABUIIBUBOM, #0g YCI060M Jia
TakBa aHanu3a OyJe MpeaMeT JIIOTBOPHOT Hag30pa OJl CTpaHe cyla WIIN
HE3aBUCHOT OpraHa yIpage, 9ija omiiyka nMa obase3yjyhe mejcTBo, a kojom
ce IpoBepaBa Jia JIM TI0CTOje OKOJIHOCTH y KOjHMa je olpaBiaHa OBa Mepa u
Jla JIM c€ TIOIITY]Y YCIIOBH ¥ TapaHIIije KOjU CE MOpajy MPeaBUICTH,
MPUKYILJbakE TIoflaTaka o caoOpahajy u Jokanuju y peaaHoM BpeMeHy oipa-
HUYeHO je Ha Tuya y OJHOCY Ha KOja TIOCTOjU OCHOBAH Pa3Jior 3a CyMIby Ja
Cy Ha OMJIO KOjU HAYHH YKJbyUeHa Y TEPOPUCTUUKE aKTUBHOCTH, & MPHKY-
MJbakE MOJUICKE UPeiiXxOgHOM HAI30PY KOjH 00aBJba CyJl NIU HE3aBUCHH
opras yrmpase, 4uja oJlyka uma obasesyjyhe aejcto, unm ce 00e30ehyje
Jla ce MPHUKYIJbamke 0JI00pH caMo y TpaHUI[aMa OHOTa IIITO jé CTPOTro HYKHO.
VY ciydajy onpaBaaHe XUTHOCTH, HaJ[30p C€ MOpa CIIPOBECTH Y KPAaTKUM
POKOBHMA.
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ITopen Tora, Cyx je yrBpauo na ce JupekTrBa o eJIeKTPOHCKO] TPTOBHHHU
HE IPUMEHbYje Ha TIOJIPYYje 3alITUTE TIOBEPJHUBOCTH KOMYHHKAIH]ja U PUBHIKUX
JIUIIA y TIOTJieny o0pajie mojaraka o JMYHOCTH y OKBUPY yCiyra HHOOPMAIHjCKOT
JOpYUITBa jep je Ta 3aiuTuTa ypehena JJupekTuBOM 0 MPUBATHOCTH U €IEKTPOH-
CKMM KOMYHHKanujama nir OnmroM ypeaoom o 3aiTuTi noaaraka. [Ipu tome,
yiany 23 craB 1 oBe Ypenoe ipottiusu ce HayuoHaIHu Upouuc KOju upyrcaoyuma
yenyla IPUCTyTa JaABHUM HHTEPHETCKUM KOMYHHUKAIMJCKUM yCITyTrama U IpysKao-
[UMa yCIIyTa MoXpamnBama MojiaTaka Ha CepBepY Haladice otiwine u HeceleKiius-
HO 3agpaicasarse, n3Mel)y 0CTalIor, MoIaTaka O JIMYHOCTH Y BE3U ¢ THM yclyrama.

Takohe, Cyx je yTBpAHMO Aa HaLlMOHAJIHU CYJ HE MOXKE Jla IPUMEIbYje OA-
pendy HAIIMOHAIHOT MpaBa Koja ra opnanrhyje 1a BpeMEHCKH OI'paHUYH JIejCTBO
yTBphema HE3aKOHUTOCTH KOje MOpa Jia YTBPIHU Y OJTHOCY Ha HAITHOHAIHO 3aKO0-
HOJABCTBO KOje MPY’KaoIIMa yCIIyTa eJIeKTPOHCKE KOMYHHKAITH]e Hadaxe n3mely
0CTaJIOT, paJi 3allITUTE HAIIMOHATHE 0e30eTHOCTH U 60pOe MPOTHUB KPUMHHATIA,
OIIITE U HECEIEKTUBHO 3aJIpiKaBarbe mojaaraka o caoopahajy u JoKauju KoMy-
HUKAaIHje Koje je HecnojuBo ¢ wiaHoM 15 craB 1 Jupexruse 2002/58. Hanme, oBaj
YJIaH HaJa)Ke HAIIMOHAITHOM CYg) /1a Y KpUBUYHOM TIOCTYTIKY U3g60ju HlogaiiKe u
goKase Koju cy Upubasbenu OUWILUM U HeCeTeKIUUBHUM 3AgPIACA8AIbeM HOGalaKa
0 caoOpahajy u JIoKanuju KOMYHHUKAITH]E.

8. BAKJbYHAK

Cyn EV je 2014. yrBpauo na Jupekituea o 3agpiicasary nogaiuaka Huje
cagpotcana jacha u tpeyusHa ipasuia Koja ov ypeauina Jo0MeT OBaKBOT MEIIamha
y OCHOBHa ITpaBa 3ajeM4eHa y unany 7 u 8 [loBesbe 1 orpaHnymiia ra Ha OHO IITO
je ctporo HyxkHo. M3 Tor pasnora je Cyx EY obaBe3y 3aipkaBama noaTaka mpei-
BuljeHy {MpPEKTHBOM OLIEHHO Ka0 IIMPOKO U HAPOUMTO TEIIKO MELIAE Y OCHOBHA
npasa, ia je upexiuusy iionuwituo. Vinak, HUje UCKIJbYYEHO JIa Ce y JOTJICTHO
BpeMe Hehe TT0jaBUTH HOBH JIETHCIATHBHY MPEJIOT Ha HUBOY YHUjE KOju OU 11o-
HOBO TIponucao o0aBe3y 3aJp)kaBarba MmojaTaka.

On Tor TpeHyTKa, yciien HeTOCTOjakha HaTHAITMOHAITHOT ITPOIIFCa U TIPeIry-
mTama ApKaBaMa YjiaHuIama aa ypehyjy 3aapkaBame 1mojataka, MpucyTaH je
KOMIIJICKCAH ¥ IIAPEHOIHNK JITUCIATUBHHU TIejcaXk Ha HAIlMOHAJIHOM HUBOY. To je
JIOBEJIO JI0 OTBapama OPOjHUX CIIOPHUX MUTaka, HAPOUUTO Y MOTJIEy ycariarie-
HOCTH TaKBUX IPOINKUCA Ca OCHOBHHUM IIpaBUMa M cll000JjamMa Kao 1 OCHOBHHM
Hadenuma mpasa EY. 300r HenmocTojama jacHUX HaJHAIIMOHATHUX CMEPHHIIA, 3a
nomoh y Tymademy pereBaHTHUX Haudena EY, mpe cBera oHuX Koja cy npeasul)e-
Ha y JIMpeKTHUBU O MPUBATHOCTH U €NEKTPOHCKO] KOMYHHKAIIH]jH, IpKaBe uja-
Hute ce oopahajy Cyny EV.
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Y npecynu u3 2016. y npeamery Tele2 Sverige and Watson and Others, Ty-
mauehu wian 15 craB 1 JlupekTuBe 0 MPUBATHOCTH U €JICKTPOHCKUM KOMYHHUKa-
njamMa, KOju caapku oBjamheme Ap)kaBa WIaHWIA J1a YCBOjE 3aKOHCKE Mepe
KOjUMa ce orpannyaBa oOuM onpeheHux mpasa u obaBe3a npeaBuheHUX y TOj
JupextuBn, Cyz je 3ay3e0 CTaB 1a HAITMOHATHHU IPOITHC KOjH Mpensuha oliwiue
U HeceneKUsHO 3agparcasailbe CBUX MojaTaka o caobpahajy KomyHUKanuja u
JIOKAIMj! CBUX MPETIUIATHUKA W PETHCTPOBAHUX KOPHCHHUKA y BE3W Ca CBUM
CpEACTBHUMA EIEKTPOHCKE KOMYHUKAIU]€ U #puciuyii HaIICKHUX AP>KaBHUX Op-
raHa, a y CBpxy 0op0Oe mpoTHB oiiwitel Kpumunaia (Takie, Koja cBpxa HHje orpa-
HUYeHa Ha 00pOy MPOTUB TEIIKUX KPUBHUHUX JIENA) HUje y callacHOCIU cd 080M
Jlupexuiugom.

OBOM Ba)KHOM OJITYKOM, KOjOM C€ IMTPONUCHBAME OMIITE U HEAUCKPUMHUHA-
TopHe o0aBe3e 3apKaBarma Mojaraka He MOKe OMpPaBIaTH y JEMOKPATCKOM JIpy-
LITBY UIIAK HUCY OWJa pelleHa crnopHa nutama. 36or Tora je npen Cyn EY ny
HapeIHUM TOAMHAMA Y BHIIIE TTPEIMETa MOCTABJHEH 3aXTEB 32 JIOHOIIEHHE OJTyKe
0 MPETXOAHOM MHUTamY, OTHOCHO 3a TyMauyewme J{MpeKTUBE O MPUBATHOCTH H
€JIeKTPOHCKAM KOMYHHUKaIIMjaMa y BE3H ca 3aJIpKaBambeM Io/1aTaka.

Wnax, noTnyHHjeM pa3jallmbaBamy CIIOPHUX MUTamba Tpedao Ou Aa Jonpu-
Hecy mpecyzae ycBojeHe 6. okropoOa 2020, y xojuma ce jacuo ogpehyje kakso ce
3agpaorcasarve ilogaiuaxa (M HAKHAIHH TIPUCTYT O CTPaHe HAAJIS)KHUX APIKaBHUX
Oprana) cMaiipa Heoipasganum u 'y cyiipoiminociuu ca ipasom EY. Cyn je moTBp-
QMO Ja paBo YHUje oHeMoryhaBa ja HallMOHAJIHU IPOMKCH 00aBe3yjy IpysKa-
OIle yCiIyTa eJIeKTPOHCKHX KOMYHHUKAIlMja Ha IPEBEHTUBHO ouwilie U HegUuCKU-
MUHAUWIOPHO 3agpaACABArbe UOGAUAKA U YUFberbe WUX Hogaulaka gocuyuHum Ha
3aXTeB HAJUJISKHHUX IPKaBHUX OpPTaHa ) c8pXy b6opbde tpoiuus ouwitiel KpuMuHa-
JIa UIU 3auiiuiiie HayuoraiHe bezdegrociuu. Y CyrpoTHOCTH ca 4iaHoM 15 ctaB
1 lupekTuBe O MPUBATHOCTH M CJICKTPOHCKMM KOMYHHUKAITMjaMa M YiIaHoM 23
ctaB 1 OnmTe ypende o 3alITUTH MONATAKA je OHAj HAYUOHAIHU UPOHUC KOJH
ipyoicaoyuma ycayla eneKTpOHCKe KOMYHHUKAIHje, TPUCTYTa jJABHUM HHTEPHET-
CKMM KOMYHUKAIIUJCKHM yCIyTraMa U MpyKaoluMa yCiIyTra moxXpambHBamba 1mojia-
TaKa Ha CepPBEPY Hajladxce oluliiie U HeceleKilU8Ho 3agpicasarpe, n3mel)y ocraor,
MojiaTaka O JIMYHOCTH Yy BE3H C THM yciayrama.

MehyTtnm, Cya je ycTaHOBHO U ofipelyeHe uszyseiuke. Y TIPECyIn y IPEMETH-
ma C 511/18, C 512/18 w C 520/18 Cyn TakcaTHBHO HABOAM KOje Mepe U MO KOjUM
YCIIOBHMA C€ MOT'Y HallHOHAITHUM TIPOTTHCHMA TTPEIBUIETH, HAa HAYWH J1a He OyTy
y CynpoTHOCTHU ca ocHOBHUM Hauenuma EY. Ca JIlupekTHBOM O MpUBAaTHOCTU U
SJICKTPOHCKUM KOMYHHUKAaIjaMa HHje Y CYTIPOTHOCTH IPOITHC KOJUM C€ V YU/by
bopbe ipoiuue iewkux Kpuguunux geaa omoryhasa uzgasarse Hanola Ipyxao-
[IMMa yCITyTa eJIeKTPOHCKIX KOMYHHKAIHja KOjUM ce 00aBe3yjy Ha:

1) yumwano 3agpocasare tiogaiuaxa o caodpahajy u rokayuju KomyHukayuje,

KOje je olpanuyero Ha OCHOBY 00jeKTHBHHUX M HEIUCKPUMUHATOPHUX KPH-
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Teprjyma (KaTeropuja JIUIa WIH reorpadcko moapydje), ¥ Ha BPEMEHCKH
niepuo (KOjH je OrpaHU4eH Ha OHO IITO j€ CTPOr0 HYKHO, alld KOjU C& MOXKE
POy KUTH);
2) oiwitie u HeceneKUusHo sagpacasarse UII agpeca gogemenux uzgopy eese,
32 BpEMEHCKU IePUOJ KOjH je OrPaHN4eH Ha OHO IIITO jé CTPOrO HYIKHO;
3) xuiuro 3agpoicasarse iogaiuaxa o caobpahajy u roxayuju KojuMa TH Tpy-
YKAOIIH yCITyTa PacIoyiaxy;
4) oitwitie u HecereKIUUBHO 3AgPAHCABArbe HOgalaKa o Ipalanckom ugeriuuite-
{1ly KOPUCHHKA CJIEKTPOHCKUX KOMYHHUKAILIMJCKUX CpeAcTaBa (MIpH Yemy je
0By Mepy Moryhe mpenBueTH 3a CBa KpUBHYHA JieJla, HEBE3aHO 32 TEXXHUHY).
Ocum Tora, J[upeKTHBY ce He MPOTHUBU HU HAIIMOHAIHU MTPOIHC KOjU HaJIaXKe
Mpy’KaolMa yCIIyra eJIeKTPOHCKE KOMYHHUKAIH]jE Ja Y CBPXY 3alITHTE HAllMOHAI-
He 0e30emHoCcTH 1Mo oapeheHnM ycmoBuma (a) Kopucitie ayiiomMaicKy anaiusy
U UpUKyil/barbe y peaiHom epemeny, n3Mel)y ocTaor, iogaiuaxa o caobpahajy u
nokayuju v (0) Upuxyilbare y peaiHom 6pemeny WexHuyKux iogamarka o 10Ka-
yuju yioiupeobpene mepmMuHaine oupeme.

Hakon noHomema oBUX Mpecya, O4eKyje ce Jiajbe MOCTyNamhe HallHOHAa-
HUX cyzoBa Koju cy ynyTuiu 3axteB Cyny (Tpubynan YVjenumeHor KpasbeBcTBa
0 UCTpaXHUM oBJammhemuMa, OEITHjCKH YCTaBHU ¢y U (paHIycku Jp>kaBHU
caBeT), I1a OCTaje Jla ce BUIM KakBe he o/ryKke OUTH JIOHeTe Y KOHKPETHUM TIPe/I-
METHMa Y OBHM JpKaBama djiaHuIaMa. Y CBAKOM CIIy4ajy, MOCTYIamke HaIHO-
HAJTHUX CYZI0Ba, OJTHOCHO ycCarjallaBmhe HAIIMOHATHIX MPOITHCA O 3aJIpiKaBarby
nojiaTaka ca Hayenuma YHuje, kako ux Cyn tymauu, yka3ahe Ha pakTHUKY TTpaB-
HY CHary craBa HajBulIle cyjacke nHcTaHie EY.
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Data Retention in CJEU Case Law

Abstract: Possession of accurate, complete and reliable relevant data on
electronic communications traffic and timely access of authorized competent
state bodies to such data is without a doubt a useful tool in the fight against mo-
dern forms of crime. For that reason, it is justified to establish an obligation for
providers of electronic communications services to keep certain data on commu-
nications for a certain period of time in the realization of which they mediate and
to hand over that data at the request of authorized state bodies, in order to use
them for legitimate purposes. For this reason, the Data Retention Directive was
adopted in 2006, which Member States were required to transpose into national
law. However, data retention poses a risk to basic human rights and freedoms, if
the regulation establishing this obligation does so without respecting the essence
of these rights and freedoms, especially the right to privacy and rights related to
the processing of personal data, for which reason the Court of Justice of the Euro-
pean Union declared the Directive invalid is 2014. Despite this decision, Member
States continue to regulate the obligation to retain data in their national regula-
tions. In this regard, the question of compliance of these regulations with the
Sfundamental rights and freedoms and principles of the Union is raised. The subject
of the paper is the analysis of the case law of the Court of Justice of the EU on
this issue after the annulment of the Data Retention Directive.
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