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CON SU MER RIGHT TO PRO DUCT AC CES SI BI LITY
Abstract: In or der to re du ce bar ri ers in cross-bor der tra de, sti mu la te the fun-

cti o ning of the in ter nal mar ket, in cre a se the ava i la bi lity of cer tain pro ducts, ena ble 
all con su mers to ha ve ac cess to cer tain pro ducts on an equ al ba sis, Di rec ti ve (EU) 
2019/882 on the ac ces si bi lity re qu i re ments for pro ducts and ser vi ces has been adop-
ted. With re gard to pro duct ac ces si bi lity ar tic le pro vi des an over vi ew of the ori gins 
and de ve lop ment of the right to ac cess(ibi lity), as well as ter mi no lo gi cal and con-
cep tual analysis of uni ver sal de sign as an con sti tu ti o nal ele ment of the ac ces si bi lity 
right and fi nally ar tic le analyzes the ru les con ta i ned in the Di rec ti ve re gar ding: 
sco pe of the ru les go ver ning pro duct ac ces si bi lity; ac ces si bi lity re qu i re ments; 
ele ments that ex clu de ap pli ca tion of the ac ces si bi lity re qu i re ments. 

Keywords: pro duct, ava i la bi lity, ac ces si bi lity, ac ces si bi lity re qu i re ments, 
uni ver sal de sign.

1. IN TRO DUC TION

Ma king pro ducts ac ces si ble1 re qu i res cer tain pre-con di ti ons to be ful fil led. 
Firstly, pro duct ne eds to be pla ced on the mar ket, and ava i la ble2 for di stri bu tion, 

1 The term ac ces si bi lity can be de fi ned in a bro a der and nar ro wer sen se. In a bro a der sen se, 
ac ces si bi lity is best de fi ned as the pro vi sion of fle xi bi lity to ac com mo da te each user’s ne eds and 
pre fe ren ces. In a nar ro wer sen se, when used in the con text of per sons with di sa bi li ti es, ac ces si bi lity 
re fers to any pla ce, spa ce, item or ser vi ce, whet her physi cal or vir tual, that is ea sily ap pro ac hed, re-
ac hed, en te red, exi ted, in ter ac ted with, un der stood or ot her wi se used by per sons of varying di sa bi-
li ti es. Thus, ac ces si bi lity is not only an in he rent right of per sons with di sa bi li ti es, but a me ans of 
en su ring that per sons with di sa bi li ti es are able to exer ci se all rights and fun da men tal fre e doms and 
are em po we red to par ti ci pa te fully in so ci ety on equ al terms with all ot hers. In this re gard, it can be 
said that ac ces si bi lity is pre con di tion for per sons with di sa bi li ti es to exer ci se the ir con su mer rights, 
in clu ding the right to sa tis fac tion of ba sic ne eds, li ke all ot her con su mers. See. Uni ted Na ti ons, Ac-
ces si bi lity and De ve lop ment – Ma in stre a ming di sa bi lity in the post-2015 de ve lop ment agen da, 2013, 
3, https://www.un.org/di sa bi li ti es/do cu ments/ac ces si bi lity_an d_de ve lop ment.pd f, 1.7.2020.

2 In le gal so ur ces, the term ava i la bi lity is used in dif fe rent con texts. Be si des it is used to 
in di ca te that the pro duct is pla ced on the mar ket (Art. 3, pa ra. 1, item 16 of EU Di rec ti ve 2019/882 
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con sump tion or use. Is su es re la ted to ava i la bi lity of pro ducts are re gu la ted by De-
ci sion no. 768/2008/EC on a com mon fra me work for the mar ke ting of pro ducts, 
and re pe a ling Co un cil De ci sion 93/465/EEC.3 This De ci sion sets out the com mon 
fra me work of ge ne ral prin ci ples and re fe ren ce pro vi si ons for the dra wing up of 
Com mu nity le gi sla tion har mo ni sing the con di ti ons for the mar ke ting of pro ducts 
(Com mu nity har mo ni sa tion le gi sla tion) (Art. 2). A mar king by which the ma nu-
fac tu rer in di ca tes that the pro duct is in con for mity with the ap pli ca ble re qu i re ments 
set out in Com mu nity har mo ni sa tion le gi sla tion pro vi ding for its af fi xing is cal led 
the „CE mar king” (An nex I, Art. R1, po int 16 of the De ci sion).4 Ma nu fac tu rers and 
im por ters who pla ce de fec ti ve pro ducts on the mar ket, i.e. pro ducts not in con for-
mity with Com mu nity har mo ni sa tion le gi sla tion are li a ble for the da ma ge ca u sed 
in ac cor dan ce with the ru les con ta i ned in the Co un cil Di rec ti ve 85/374/EEC of 25 
July 1985 on the ap pro xi ma ti on of the laws, re gu la ti ons and ad mi ni stra ti ve pro vi-
si ons of the Mem ber Sta tes con cer ning li a bi lity for de fec ti ve pro ducts.5 Se condly, 
cer tain re qu i re ments need to be met in or der to ra i se the le vel of ava i la bi lity of 
cer tain pro ducts. This cre a tes the pre-con di ti ons that everyone, in clu ding the di-
sa bled and the el derly,6 has ac cess to cer tain pro ducts and ser vi ces un der equ al 
terms. Pro duct ac ces si bi lity ba sed on the prin ci ples of uni ver sal de sign7 is an 

on the ac ces si bi lity re qu i re ments for pro ducts and ser vi ces; Art. R1, pa ra. 1, item 1 An nex I of EU 
De ci sion No. 768/2008), the term ava i la bi lity is used in the con text of con su mer’s right to sa tis-
fac tion of ba sic ne eds (Ar tic le 2 of the Law on Con su mer Pro tec tion, Off. Ga zet te of RS, No. 62/14, 
6/16 – ot her law and 44/18 – ot her law). So, in the first ca se, it is used in terms of pla cing pro ducts 
on the mar ket, and in the se cond in terms of pro cu re ment, dis po sal of cer tain pro ducts and ser vi ces. 

3 OJ L 218, 13.8.2008, p. 82–128.
4 The CE mark af fi xed to the pro duct in di ca tes that the pro duct me ets the es sen tial re qu i re-

ments in terms of sa fety and he alth of users, pro perty and en vi ron men tal pro tec tion re qu i re ments. 
The CE mark is, in fact, a gu a ran tee that the pro duct com pli es with all the es sen tial re qu i re ments 
of the Eu ro pean New Ap pro ach di rec ti ves that apply to it, as well as that a con for mity as ses sment 
has been car ried out to pro ve that the es sen tial re qu i re ments ha ve been met. See. CE znak – pa soš 
za pro iz vo de, https://api.pks.rs/sto ra ge/as sets/CE %20znak%20-%20Bro su ra_ fin .pdf , 8, 1.7.2020.

5 OJ L 210, 7.8.1985, p. 29–33.
6 Abo ut 80 mil lion ci ti zens of the Eu ro pean Union are af fec ted by so me form of di sa bi lity. 

See. Eu rop ski akt o pri stu pač no sti pro iz vo da i uslu ga, https://www.hsucdp.hr/eu rop ski-ak t-o-pri-
stu pac no sti-pro iz vo da-i-uslu ga-eu ro pean-ac ces si bi lity-ac t/, 1.7.2020.

7 Uni ver sal de sign is ba sed on the prin ci ples of: equ i ta ble use (the de sign is use ful and mar ke-
ta ble to pe o ple with di ver se abi li ti es; fle xi bi lity in use (the de sign ac com mo da tes a wi de ran ge of 
in di vi dual pre fe ren ces and abi li ti es; sim ple and in tu i ti ve use (use of the de sign is easy to un der stand, 
re gar dless of the user’s ex pe ri en ce, know led ge, lan gu a ge skills, or cur rent con cen tra tion le vel; per-
cep ti ble in for ma tion (the de sign com mu ni ca tes ne ces sary in for ma tion ef fec ti vely to the user, re gar-
dless of am bi ent con di ti ons or the user’s sen sory abi li ti es; to le ran ce for er ror (the de sign mi ni mi zes 
ha zards and the adver se con se qu en ces of ac ci den tal or unin ten ded ac ti ons; low physi cal ef fort (the 
de sign can be used ef fi ci ently and com for tably with mi ni mum fa ti gue; si ze and spa ce for ap pro ach 
and use (ap pro pri a te si ze and spa ce is pro vi ded for ap pro ach, re ach, ma ni pu la tion, and use re gar dless 
of user’s body si ze, po stu re, or mo bi lity. The se prin ci ples we re esta blis hed in 1997 by a wor king 
gro up at North Ca ro li na Sta te Uni ver sity led by Ro nald Ma ce and com po sed of ar chi tects, pro duct 
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es sen tial step for in clu sion of di sa bled per sons in so ci ety and fa ci li ta tion of in de-
pen dent li ving for pe o ple with re du ced fun cti o nal abi lity.8

Fol lo wing the adop tion of the UN Con ven tion on the Rights of Per sons with 
Di sa bi li ti es (UN CRPD), to which the EU and its Mem ber Sta tes are party, the EU has 
adop ted the Eu ro pean Stra tegy for Per sons with Di sa bi li ti es for the pe riod 2010-20209 
set ting out the EU’s di sa bi lity po licy fra me work com bi ned with the le gal fra me work 
con si sted of nu me ro us ru les on ac ces si bi lity go ver ning va ri o us are as, in clu ding tran-
sport, pu blic pro cu re ment, elec tro nic com mu ni ca ti ons, net works and ser vi ces, and 
la bor re la ti ons.10 The last pi e ce of le gi sla tion that en su re the ac ces si bi lity of pro ducts 
and ser vi ces at the EU le vel is Di rec ti ve 2019/882/EU on the ac ces si bi lity re qu i re ments 
for pro ducts and ser vi ces.11 The pur po se of the Di rec ti ve is to con tri bu te to the pro per 
fun cti o ning of the in ter nal mar ket by ap pro xi ma ting the laws, re gu la ti ons and ad mi-
ni stra ti ve pro vi si ons of the Mem ber Sta tes as re gards ac ces si bi lity re qu i re ments for 
cer tain pro ducts and ser vi ces by, in par ti cu lar, eli mi na ting and pre ven ting bar ri ers to 
the free mo ve ment of pro ducts and ser vi ces co ve red by this Di rec ti ve ari sing from 
di ver gent ac ces si bi lity re qu i re ments in the Mem ber Sta tes (Art. 1).12

With re gard to pro duct ac ces si bi lity ar tic le pro vi des an over vi ew of the ori-
gins and de ve lop ment of the right to ac cess(ibi lity), as well as ter mi no lo gi cal and 
con cep tual analysis of uni ver sal de sign as an con sti tu ti o nal ele ment of the ac ces-
si bi lity right and fi nally ar tic le analyzes the ru les con ta i ned in the Di rec ti ve re-
gar ding: sco pe of the ru les go ver ning pro duct13 ac ces si bi lity; ac ces si bi lity re qu i-
re ments; ele ments that ex clu de ap pli ca tion of the ac ces si bi lity re qu i re ments. 

de sig ners, en gi ne ers and en vi ron men tal de sign re se ar chers. See. Sa ra Frug, „To ward In clu si ve De sign 
for Vi sual Law”, Jo ur nal of Open Ac cess to Law, 1/2019, 4; Mary A. Hums et al, „Uni ver sal de sign: 
Mo ving the Ame ri cans with Di sa bi li ti es Act from Ac cess to In clu sion”, Jo ur nal of Le gal Aspects of 
Sport, 1/2016, 41). The se prin ci ples ha ve been ac cep ted and furt her de ve lo ped by the Cen ter for Uni-
ver sal De sign un der the au spi ces of North Ca ro li na Sta te Uni ver sity. See. The se ven prin ci ples, http://
uni ver sal de sign.ie/What-is-Uni ver sal-De sign/Th e-7-Prin ci ples/, 1.7.2020

8 The con cept of ’per sons with fun cti o nal li mi ta ti ons’ in clu des per sons who ha ve any physi cal, 
men tal, in tel lec tual or sen sory im pa ir ments, age re la ted im pa ir ments, or ot her hu man body per for-
man ce re la ted ca u ses, per ma nent or tem po rary, which, in in ter ac tion with va ri o us bar ri ers, re sult in 
the ir re du ced ac cess to pro ducts and ser vi ces, le a ding to a si tu a tion that re qu i res tho se pro ducts and 
ser vi ces to be adap ted to the ir par ti cu lar ne eds (Pre am ble No. 4 of the Di rec ti ve 2019/882/EU).

9 Sil via Fa val li, De lia Fer ri, „De fi ning Di sa bi lity in the EU Non-Di scri mi na tion Le gi sla tion: 
Ju di cial Ac ti vism and Le gi sla ti ve Re stra ints”, Eu ro pean Pu blic Law, 3/2016, https://ssrn.com/ab-
stract=2659829, 1.7.2020.

10 An drea Bro de rick, De lia Fer ri, In ter na ti o nal and Eu ro pean Di sa bi lity Law and Po licy, 
Cam brid ge Uni ver sity Press, Cam brid ge, Uni ted King dom, 2019, 3-4. 

11 OJ L 151, 7.6.2019, p. 70–115.
12 In or der to en su re the con si stency of Union law, this Di rec ti ve sho uld be ba sed on De ci sion 

No 768/2008/EC, sin ce it con cerns pro ducts al ready su bject to ot her Union acts (Pre am ble No. 54 
of the Di rec ti ve).

13 Pro duct me ans a sub stan ce, pre pa ra tion, or good pro du ced thro ugh a ma nu fac tu ring pro-
cess, ot her than food, feed, li ving plants and ani mals, pro ducts of hu man ori gin and pro ducts of 
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2. DE VE LOP MENT OF THE RIGHT TO AC CESS(IBI LITY)

Ac ces si bi lity is a pre con di tion for per sons with di sa bi li ti es to li ve in de pen-
dently and par ti ci pa te fully and equ ally in so ci ety, i.e. to exer ci se hu man rights 
(ci vil, eco no mic, so cial and cul tu ral). Wit ho ut ac cess to the physi cal en vi ron ment, 
to tran spor ta tion, to in for ma tion and com mu ni ca tion, in clu ding in for ma tion and 
com mu ni ca ti ons tec hno lo gi es and systems, and to ot her fa ci li ti es and ser vi ces 
open or pro vi ded to the pu blic, per sons with di sa bi li ti es wo uld not ha ve equ al 
op por tu ni ti es for par ti ci pa tion in the ir re spec ti ve so ci e ti es. Hi sto ri cally, the per-
sons with di sa bi li ti es mo ve ment has ar gued that ac cess to the physi cal en vi ron ment 
and pu blic tran sport for per sons with di sa bi li ti es is a pre con di tion for fre e dom of 
mo ve ment, as gu a ran teed un der Art. 13 of the Uni ver sal Dec la ra tion of Hu man 
Rights and Art. 12 of the In ter na ti o nal Co ve nant on Ci vil and Po li ti cal Rights. 
Si mi larly, ac cess to in for ma tion and com mu ni ca tion14 is seen as a pre con di tion 
for fre e dom of opi nion and ex pres si on, as gu a ran teed un der ar tic le 19 of the Uni-
ver sal Dec la ra tion of Hu man Rights and Art. 19, pa ra. 2, of the In ter na ti o nal 
Co ve nant on Ci vil and Po li ti cal Rights.15

The first le gally bin ding act at the in ter na ti o nal le vel that in tro du ced ac ces si-
bi lity as one of the fun da men tal le gal prin ci ples is the UN Con ven tion on the Rights 
of Per sons with Di sa bi li ti es. With re gard to ac ces si bi lity, the re are two op po sing 
vi ews in le gal doc tri ne as to whet her Art. 9 of the Con ven tion con sti tu tes a new 
hu man right or whet her it is only con cre ti za tion of the exi sting right of ac cess pre-
vi o usly men ti o ned in se ve ral in ter na ti o nal hu man rights con ven ti ons.16 The pos si ble 
re a son be hind the op po sing doc tri nal vi ews may be al ter na ti ve wor ding of pa ra graph 
11 of the Draft Ge ne ral Com ment on Art. 9. of the UN CRPD.17 Ac cor ding to the 
first va ri ant of the pro po sed text, ac ces si bi lity sho uld not be vi e wed as a new right, 
as so me ba sic hu man rights do cu ments re cog ni ze the right of ac cess to ser vi ces and 
fa ci li ti es open to the pu blic, but ac ces si bi lity sho uld be seen in the con text of the 

plants and ani mals re la ting di rectly to the ir fu tu re re pro duc tion (Art. 3. pa ra. 1, item 2 of the Di-
rec ti ve).

14 The term in for ma tion and com mu ni ca tion tec hno lo gi es (ICT) can in clu de any in for ma tion 
and com mu ni ca tion de vi ce (ra dio, te le vi sion, sa tel li te, mo bi le pho nes, fi xed li nes, com pu ters, net-
work hard wa re and soft wa re) or an ap pli ca tion and its con tent. See. Com mit tee on the Rights of 
Per sons with Di sa bi li ti es, Ge ne ral com ment No. 2/2014, Ar tic le 9: Ac ces si bi lity, https://di gi tal li-
brary.un .or g/re cord/812025/fi les/CRPD_C_GC_2-EN.pdf, 2, 1.7.2020).

15 Ibi dem, 1.
16 Art. 25 (c) of the In ter na ti o nal Co ve nant on Ci vil and Po li ti cal Rights (ac cess to pu blic 

ser vi ce) and Art. 5 (f) of the In ter na ti o nal Con ven tion on the Eli mi na tion of All Forms of Ra cial 
Di scri mi na tion (the right of ac cess to any pla ce or ser vi ce in ten ded for use by the ge ne ral pu blic, 
such as tran sport ho tels, re sta u rants, ca fes, the a tres and parks).

17 Com mit tee on the Rights of Per sons with Di sa bi li ti es, Draft Ge ne ral com ment on Ar tic le 
9: Ac ces si bi lity, https://un docs.or g/pd f?symbol=CRPD/C/11/3, 2013, 4, 1.7.2020. 
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right of ac cess, seen from the spe ci fic per spec ti ve of di sa bi lity. Ac cor ding to the 
se cond va ri ant, UN CRPD con sti tu tes a new right, a right to ac ces si bi lity, which 
go es beyond the sco pe of pre vi o usly esta blis hed pre ce dents in tro du ced by ear li er 
hu man rights tre a ti es.18 By adop ting Ge ne ral Com ment No. 2/2014, the vi ew that 
ac ces si bi lity is not a new right pre va i led, i.e. that ac ces si bi lity sho uld be vi e wed in 
the con text of the right to ac cess, which in this ca se re fers to the pro tec tion of per-
sons with di sa bi li ti es.19 Ac cor ding to this vi ew, ac ces si bi lity is in fact a re af fir ma tion 
of the so cial aspect of the right of ac cess.20 Con trary to the of fi cial in ter pre ta tion, 
the the ory po ints out that the re is not a suf fi ci ent le gal ba sis for brin ging ac ces si bi-
lity un der the pre vi o usly esta blis hed right to ac cess be ca u se the sco pe and con tent 
of the se two nor ma ti ve con cepts are fun da men tally dif fe rent. On the one hand, the 
right to ac cess en su res that all in di vi du als can use or enjoy go ods or ser vi ces wit-
ho ut di scri mi na tion and on an equ al fo o ting with ot hers. On the ot her hand, ac ces-
si bi lity is a con cept that re fers to pe o ple with di sa bi li ti es, and in ad di tion, in terms 
of con tent, it sig ni fi cantly ex ce eds the sco pe of the right to ac cess. Na mely, in the 
con text of ac ces si bi lity, the UN CRPD in tro du ces new and nu me ro us obli ga ti ons for 
both sig na tory sta tes di rectly and for the pri va te sec tor in di rectly, so it can not be 
said that the exi sting hu man rights ha ve only been re for mu la ted and ex pan ded. 
The se are the re fo re newly esta blis hed obli ga ti ons that we re not pre vi o usly pro vi ded 
for in in ter na ti o nal con ven ti ons on hu man rights, and which are im por tant for exer-
ci sing all ot her rights (ci vil, po li ti cal, eco no mic, so cial and cul tu ral).21

The right to ac ces si bi lity is be ing de ve lo ped as a mul ti di men si o nal con cept 
that im pli es tec hni cal/physi cal ac ces si bi lity, ava i la bi lity, af for da bi lity. Tec hni cal/
physi cal ac ces si bi lity of pro ducts, as one of the most im por tant ele ments of the 
right to ac ces si bi lity is ac hi e ved thro ugh the obli ga tion of ma nu fac tu rers to pro-
vi de uni ver sal pro duct de sign for the wi dest ran ge of pe o ple, in clu ding pe o ple 
with di sa bi li ti es, and whe re ne ces sary the obli ga tion to pro vi de spe cial as si sti ve 
tec hno lo gi es to gu a ran tee ac ces si bi lity in cer tain si tu a ti ons and for a cer tain gro-
up of pe o ple. Ava i la bi lity im pli es not only tec hni cal/physi cal ac ces si bi lity of pro-
ducts, but al so user awa re ness abo ut the ir exi sten ce,22 which is in di rectly pro vi ded 

18 An na Law son, „Ac ces si bi lity obli ga ti ons in the UN con ven tion on the rights of per sons with 
di sa bi li ti es: Nyusti & Ta kacs v. Hun gary”, So uth Afri can Jo ur nal on Hu man Rights, 2/2014, 381.

19 Com mit tee on the Rights of Per sons with Di sa bi li ti es, Ge ne ral com ment No. 2/2014, Ar-
tic le 9: Ac ces si bi lity, https://di gi tal li brary.un .or g/re cord/812025/fi les/CRPD_C_GC_2-EN.pdf, 
4-5, 1.7.2020.

20 Ibi dem, 2.
21 An drea Bro de rick, „Of rights and obli ga ti ons: the birth of ac ces si bi lity”, The In ter na ti o nal 

Jo ur nal of Hu man Rights, 4/2020, 396-400.
22 Ob ta i ning pro duct in for ma tion for con su mers with so me form of physi cal or men tal im-

pa ir ment is rat her dif fi cult in prac ti ce, which sig ni fi cantly li mits the ir shop ping cho i ces and con-
su mer in de pen dency. Con se qu ently, they are ex clu ded from ma king in for med mar ket de ci si ons 
wit ho ut the as si stan ce of per sons wit ho ut such im pa ir ment. See. Ie va Eskytė, „Di sa bled Pe o ple’s 
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by ac cess to in for ma tion and com mu ni ca tion tec hno lo gi es.23 Fi nally, it sho uld be 
en su red that ac ces si ble pro ducts are ava i la ble at af for da ble pri ce.24

3. UNI VER SAL DE SIGN AS A CON STI TU TI O NAL ELE MENT  
OF THE RIGHT TO AC CES SI BI LITY

The de ve lop ment of the right to ac ces si bi lity can be in di rectly ob ser ved by 
con si de ring the terms and con cepts used by re gu la tors, aca de mics, prac ti ti o ners 
and pro fes si o nal or ga ni za ti ons to de sig na te de sign of the pro duct as a con sti tu ti ve 
ele ment of the right to ac ces si bi lity.25 Among the he te ro ge ne o us terms that are of ten 
vi e wed as synonyms in the con cep tual sen se, se ve ral can be sin gled out: bar ri er-free 
de sign, ac ces si ble de sign, uni ver sal de sign, de sign for all, in clu si ve de sign. 

The fo re run ner of the con cept of uni ver sal de sign is the so-cal led bar ri er-
free de sign, which ori gi na ted in Ame ri ca in the 1950s, af ter a lar ge num ber of 
wo un ded in the Vi et nam War be gan to re turn ho me. The fo cus of this con cept 
was on re mo ving ob stac les (physi cal bar ri ers) in the bu ilt en vi ron ment for pe o ple 
with di sa bi li ti es.26 Over ti me, the ba sis of this con cept has been ex pan ded and the 
emp ha sis has been pla ced on so cial po licy with the aim of ac hi e ving gre a ter in-
clu sion and in te gra tion of per sons with di sa bi li ti es in to the com mu nity.

Du ring the 1970s, ac ces si ble de sign was re cog ni zed for the first ti me as a 
con di tion for exer ci sing ci vil rights in the Uni ted Sta tes. At the le gi sla ti ve le vel, the 

Vul ne ra bi lity in the Eu ro pean Sin gle Mar ket: The Ca se of Con su mer In for ma tion”, Jo ur nal of 
Con su mer Po licy, 4/2019, 533-536. 

23 In or der to en su re the ac ces si bi lity of in for ma tion and com mu ni ca tion tec hno lo gi es, the 
UN CRPD obli ges Sta tes Par ti es to ta ke ap pro pri a te me a su res to: pro mo te ot her ap pro pri a te forms 
of as si stan ce and sup port to per sons with di sa bi li ti es to en su re the ir ac cess to in for ma tion; pro-
mo te ac cess for per sons with di sa bi li ti es to new in for ma tion and com mu ni ca ti ons tec hno lo gi es 
and systems, in clu ding the In ter net; pro mo te the de sign, de ve lop ment, pro duc tion and di stri bu tion 
of ac ces si ble in for ma tion and com mu ni ca ti ons tec hno lo gi es and systems at an early sta ge, so that 
the se tec hno lo gi es and systems be co me ac ces si ble at mi ni mum cost. See: Art. 9. pa ra. 2. po int f, 
g, h of the UN CRPD.

24 A. Bro de rick, D. Fer ri, 134.
25 The the ory po ints out that the re la ti on ship bet we en ac ces si bi lity, which re fers to ac cess, 

and uni ver sal de sign, which pri ma rily re fers to use, is not most cle arly de fi ned by the UN CRPD. 
In the ca se of Gi ven v. Au stra lia, the UN Com mit tee on the Pro tec tion of Per sons with Di sa bi li ti-
es po ints out that ac cess and use are two dif fe rent ele ments wit hin the obli ga tion of sig na tory 
sta tes to en su re the ac ces si bi lity of in for ma tion and com mu ni ca tion tec hno lo gi es. Ho we ver, the 
Com mit tee do es not com ment on whet her the use pre sup po ses ac cess, whet her the se are mu tu ally 
ex clu si ve ele ments or whet her ac cess can be sub su med un der use. See: Ant hony G. Gi an no u mis, 
Mic hael As hley Stein, „Con cep tu a li zing uni ver sal de sign for the in for ma tion so ci ety thro ugh a 
uni ver sal hu man rights lens”, In ter na ti o nal Hu man Rights Law Re vi ew, 1/2019, 38-66. Ava i la ble 
at: https://oda.oslo met.no/bit stre am/han dle/10642/8228/Con cep tu a li zing %252Bu ni ver sal%252Bde-
sign%252Bfor% 252Bthe%252Bin for ma tion%252B.pdf?se qu en ce=2&isAl lo wed=y, 20, 1.7.2020.

26 М. Hums et al, 39.
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terms ac ces si bi lity and ac ces si ble de sign we re used for the first ti me with the adop-
tion of the Ame ri cans with Di sa bi li ti es Act in 1991.27 At that ti me, ap pro pri a te 
stan dards we re in tro du ced to en su re that bu il dings, fa ci li ti es, rail pas sen ger cars, 
and ve hic les are ac ces si ble, in terms of ar chi tec tu re and de sign, tran spor ta tion, and 
com mu ni ca tion, to in di vi du als with di sa bi li ti es.28 Ten years la ter, the term af for da-
ble de sign ca me in to in ter na ti o nal use with the pu bli ca tion of Gu i de li nes for stan-
dards de ve lo pers to ad dress the ne eds of ol der per sons and per sons with di sa bi li-
ti es by the In ter na ti o nal Or ga ni za tion for Stan dar di za tion (ISO) and the In ter na ti-
o nal Elec tro nic Com mis sion (IEC). In ad di tion, the term ac ces si ble de sign has been 
in ter na ti o nally de fi ned for the first ti me as a de sign fo cu sed on prin ci ples of ex ten-
ding stan dard de sign to pe o ple with so me type of per for man ce li mi ta tion to ma xi-
mi ze the num ber of po ten tial cu sto mers who can re a dily use a pro duct, bu il ding or 
ser vi ce which may be ac hi e ved by: de sig ning pro ducts, ser vi ces and en vi ron ments 
that are re a dily usa ble by most users wit ho ut any mo di fi ca tion; ma king pro ducts 
or ser vi ces adap ta ble to dif fe rent users (adap ting user in ter fa ces); ha ving stan dar-
di zed in ter fa ces to be com pa ti ble with spe cial pro ducts for per sons with di sa bi li ti es.29

The ori gin of the term uni ver sal de sign is at tri bu ted to the ar chi tect Ro nald 
Ma ce, who de fi ned it in the la te 1990s as a de sign of pro ducts and en vi ron ments 
to be usa ble by all pe o ple, to the gre a test ex tent pos si ble, wit ho ut the need for 
adap ta tion or spe ci a li zed de sign.30 With the adop tion of the UN CRPD in 2006, 
the term uni ver sal de sign31 be ca me in ter na ti o nally re cog ni zed, re fer ring not only 
to pro ducts and en vi ron ments32 but al so to pro gram mes and ser vi ces.33 This ter-

27 Hans Per sson et al., „Uni ver sal de sign, in clu si ve de sign, ac ces si ble de sign, de sign for all: 
dif fe rent con cepts – one goal? On the con cept of ac ces si bi lity – hi sto ri cal, met ho do lo gi cal and 
phi lo sop hi cal aspects”, Uni ver sal Ac cess in the In for ma tion So ci ety, 4/2015, 510. 

28 Ame ri cans with Di sa bi li ti es Act. Sec tion 12204, https://www.ada.gov/pubs/ada sta tu te08.
pdf , 1.7.2020.

29 ISO/IEC GU I DE 71:2001(E), Gu i de li nes for stan dards de ve lo pers to ad dress the ne eds of 
ol der per sons and per sons with di sa bi li ti es, 2001, 2, https://www.iso.org/fi les/li ve/si tes/iso org/fi les/
ar chi ve/pd f/en /is o_ie c_gu i de_71 _2001.pdf, 1.7.2020. 

30 See. What is uni ver sal de sign, https://uni ver sal de sign.org /de fi ni tion, 1.7.2020.
31 Apart from the le gi sla ti ve le vel, the re are nu me ro us de fi ni ti ons of uni ver sal de sign gi ven 

by pro fes si o nal or ga ni za ti ons. From the se de fi ni ti ons, one can sin gle out the one gi ven by the In-
sti tu te for Hu man-Cen tric De sign, ac cor ding to which uni ver sal de sign is a fra me work for the 
de sign of pla ces, things, in for ma tion, com mu ni ca tion and po licy to be usa ble by the wi dest ran ge 
of pe o ple ope ra ting in the wi dest ran ge of si tu a ti ons wit ho ut spe cial or se pa ra te de sign. Most simply, 
uni ver sal de sign is hu man-cen te red de sign of everything with everyone in mind. See. In sti tu te for 
Hu man-Cen te red De sign, Uni ver sal De sign Ca se Stu di es, https://uni ver sal de sig nca se stu di es.org /
abo ut-pro ject, 1.7.2020.

32 Uni ver sal de sign en com pas ses fi ve dis tinct en vi ron ments in clu ding physi cal aspects of a 
fa ci lity or a spa ce (bu ilt en vi ron ment, in for ma tion en vi ron ment, and com mu ni ca tion en vi ron ment) 
as well as in tan gi ble aspects (po licy en vi ron ment and at ti tu di nal en vi ron ment). See. Hums et al, 40.

33 Uni ver sal de sign shall not ex clu de as si sti ve de vi ces for par ti cu lar gro ups of per sons with 
di sa bi li ti es whe re this is ne e ded (Art. 2, pa ra. 1, po int 5 of the UN CRPD). Furt her mo re, ac ces si-
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mi no lo gi cal and con cep tual de fi ni tion of uni ver sal de sign was then wi dely ac cep-
ted in ot her do cu ments adop ted at the in ter na ti o nal and EU le vel, first in the 
Gu i de for ad dres sing ac ces si bi lity in stan dards pu blis hed by the ISO and IEC in 
2014, whe re it is used in pa ral lel with the se pa ra te term ac ces si ble de sign,34 and 
then in the Di rec ti ve 2019/882/EU, whe re it is used as a synonym with the term 
de sign for all.35 Alt ho ugh the term de sign for all is not spe ci fi cally de fi ned at the 
EU le vel, the most wi dely ac cep ted de fi ni tion is gi ven by the for mer Eu ro pean 
In sti tu te of De sign and Di sa bi lity (EIDD – De sign for All Eu ro pe sin ce 2006). 
Un der that de fi ni tion, de sign for all is un der stood as a de sign for hu man di ver sity, 
so cial in clu sion and equ a lity.36

The term in clu si ve de sign37 is used pri ma rily in the UK,38 whe re it was esta-
blis hed as a new stan dard BS 7000-6 in 200539 and de fi ned by the Bri tish Stan-
dards In sti tu tion (BSI) in the Gu i de to ma na ging in clu si ve de sign. In clu si ve de sign 
me ans a com pre hen si ve, in te gra ted de sign which en com pas ses all aspects of a 
pro duct used by con su mers of di ver se age and ca pa bi lity in a wi de ran ge of con-

bi lity sho uld not ex clu de the pro vi sion of re a so na ble ac com mo da tion when re qu i red by Union law 
or na ti o nal law (Pre am ble No. 50 of the Di rec ti ve). Re a so na ble ac com mo da tion me ans ne ces sary 
and ap pro pri a te mo di fi ca tion and adjust ments not im po sing a dis pro por ti o na te or un due bur den, 
whe re ne e ded in a par ti cu lar ca se, to en su re to per sons with di sa bi li ti es the enjoyment or exer ci se 
on an equ al ba sis with ot hers of all hu man rights and fun da men tal fre e doms (Art. 2, pa ra. 1. Po int 
4 of the Law on the Ra ti fi ca tion of the UN Con ven tion on the Rights of Per sons with Di sa bi li ti es).

34 ISO/IEC GU I DE 71:2014(E), Gu i de for ad dres sing ac ces si bi lity in stan dards, 2014, 3, 
https://www.iec.ch/web sto re/fre e pubs/iso i ec gu i de71%7Bed 2.0%7Den .pdf , 1.7.2020. He re i naf ter: 
ISO/IEC, 2014.

35 Pre am ble No. 50 and 90 of the Di rec ti ve 2019/882/EU.
36 De sign for All has ro ots both in Scan di na vian fun cti o na lism in the 1950s, er go no mic de-

sign from the 1960s, Scan di na vian wel fa re po li ci es, which in Swe den in the la te 1960s ga ve birth 
to the con cept of „A so ci ety for all” re fer ring pri ma rily to ac ces si bi lity. This ide o lo gi cal thin king 
was stre a mli ned in to the UN Stan dard Ru les on the Equ a li za ti on of Op por tu ni ti es for Per sons with 
Di sa bi li ti es, adop ted by the UN Ge ne ral As sembly in De cem ber 1993. The fo cus of the UN Stan-
dard Ru les on ac ces si bi lity in a cle ar equ a lity con text has in spi red the de ve lop ment of the De sign 
for All phi lo sophy, which be ca me a ge ne rally ac cep ted con cept in EIDD at its An nual Ge ne ral 
Me e ting in Bar ce lo na in 1995. See. Stoc kholm Dec la ra tion, https://dfa e u ro pe.eu/wor dpress/wp-
con tent/uplo ads/2014/05/stoc kholm-dec la ra tion_en glish.pd f, 1.7.2020; The EIDD Stoc kholm Dec-
la ra tion 2004, http://dfa e u ro pe.eu/what-is-dfa/dfa-do cu ments/th e-eidd-stoc kholm-dec la ra-
tion-2004/10/, 1.7.2020.

37 In clu si ve de sign was first men ti o ned as a term in the ory in 1994 as part of a sci en ti fic 
pa per: R. Co le man, The Ca se for In clu si ve De sign – an Over vi ew, 12th Tri en nial Con gress In ter-
na ti o nal Er go no mics As so ci a tion and the Hu man Fac tors As so ci a tion of Ca na da, To ron to, Ca na da, 
1994. See. John P. Clark son, Ro ger Co le man, „Hi story of In clu si ve De sign in the UK”, Ap plied 
Er go no mics, 2015, Part B, 239. 

38 H. Per sson et al, 7.
39 New Bri tish Stan dard ad dres ses the need for in clu si ve de sign, https://www.bsi gro up.com /

en-GB/abo ut-bsi /me dia-cen tre/press-re le a ses/2005/2/Ne w-Bri tish-Stan dard-ad dres ses-th e-need-
for-in clu si ve-de sign/, 1.7.2020.



Зборник радова Правног факултета у Новом Саду, 4/2020

1441

texts. BS 7000-6 is re le vant to all types of pro ducts and ser vi ces, and to the bu si-
ness pro ces ses in vol ved in the ir cre a tion, fa bri ca tion, de li very and su ste nan ce in 
the mar ket, thro ug ho ut the pro ducts li fecycl e from con cep tion to fi nal dis po sal, 
in clu ding ma na ge ment of ob so le scen ce.40

Terms such as bar ri er-free de sign, ac ces si ble de sign, uni ver sal de sign, de-
sign for all, in clu si ve de sign, are of ten used in ter chan ge ably in prac ti ce with the 
sa me me a ning,41 alt ho ugh stric to sen su the re are cer tain con cep tual dif fe ren ces 
which can be iden ti fied. Un li ke the con cept of bar ri er-free de sign, which re fers 
to re mo ving ob stac les in a bu ilt en vi ron ment for the ne eds of pe o ple with di sa bi-
li ti es, con cepts such as ac ces si ble de sign, uni ver sal de sign, de sign for all and 
in clu si ve de sign re fer to the wi dest ran ge of users ope ra ting in dif fe rent en vi ron-
ments.42 The lat ter con cepts are the re sult of the ma tu ring awa re ness du ring the 
last de ca de of the XX cen tury that age, abi lity and li fe sta tus are not the re a son 
for pro duct inac ces si bi lity, but re a sons sho uld be so ught in de sign and en vi ron-
ment that do not ta ke in to ac co unt the full ran ge of hu man ca pa bi li ti es.43

In com pa ri son to the term in clu si ve de sign, the terms uni ver sal de sign and 
de sign for all may not be the most pre ci se in the se man tic sen se, be ca u se no de sign 
can be truly uni ver sal to su it everyone. Ho we ver, ju sti fi ca tion for the se terms 
sho uld not be so ught in se man tics but in the aspi ra tion to en su re re spect for ba sic 
hu man and con su mer rights. Among the se rights is the con su mer right to sa tis-
fac tion of ba sic ne eds, which is, in ter alia, ac hi e ved thro ugh the right to pro duct 
ac ces si bi lity.

4. LE GAL SCO PE OF THE EU RU LES ON PRO DUCT  
AC CES SI BI LITY

Pro duct ac ces si bi lity ru les con ta i ned in the Di rec ti ve 2019/882/EU apply to 
spe ci fic eco no mic ope ra tors and pro ducts. The duty to en su re ava i la bi lity of the 
ac ces si ble pro ducts on the mar ket ap pli es to all eco no mic ope ra tors44 from pu blic 

40 Stan dard BS 7000-6:2005 ap pli es to all le vels of staff and ma na ge ment in all types of 
or ga ni za ti ons ope ra ting in the ma nu fac tu ring, pro cess, ser vi ce and con struc tion in du stri es, as well 
as in pu blic and not-for-pro fit sec tors. See. BS 7000-6:2005 De sign ma na ge ment systems, Ma na-
ging in clu si ve de sign, Gu i de, https://ga la.gr e.ac .uk /id /eprint/12997/, 1.7.2020.

41 ISO/IEC, 2014, 3.
42 The ge ne ral aim of the con cepts such as ac ces si ble de sign, uni ver sal de sign, de sign for all 

and in clu si ve de sign is to im pro ve the physi cal and so cial en vi ron ment and the re fo re re du ce the 
need for ’spe cial’ pro vi sion and ’as si sti ve tec hno lo gi es’. See. Co lin Bar nes, „Un der stan ding di sa-
bi lity and the im por tan ce of de sign for all”, Jo ur nal of Ac ces si bi lity and De sign for All, 1/2011, 68. 

43 J. P. Clark son, R. Co le man, 127.
44 Eco no mic ope ra tor me ans the ma nu fac tu rer, the aut ho ri sed re pre sen ta ti ve, the im por ter, 

the di stri bu tor or the ser vi ce pro vi der (Art. 3, pa ra. 1, po int 21 of the Di rec ti ve).
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and pri va te sec tors45 in ter ve ning in the supply and di stri bu tion chain, and cor re-
sponds to the ir par ti cu lar ro le in that pro cess.46 Ex cep ti o nally, in re la tion to mic-
ro en ter pri ses,47 which ac co unt for 93.1% of the to tal num ber of eco no mic ope ra-
tors,48 the obli ga ti ons and pro duct ac ces si bi lity re qu i re ments are lig hter in or der 
to re du ce the ad mi ni stra ti ve bur den49 and fa ci li ta te the ir po si tion. Be ne fi ci a ri es 
of the pro duct ac ces si bi lity ru les are con su mers, na tu ral per sons who pur cha se50 
the re le vant pro duct or who are re ci pi ents of the re le vant ser vi ce for pur po ses 
which are out si de the ir tra de, bu si ness, craft or pro fes sion.51

When it co mes to pro ducts, the Di rec ti ve ap pli es to the fol lo wing pro ducts 
pla ced on the mar ket af ter 28 Ju ne 2025: a) con su mer ge ne ral pur po se com pu ter 
hard wa re systems and ope ra ting systems for tho se hard wa re systems; b) self-ser-
vi ce payment ter mi nals and self-ser vi ce ter mi nals de di ca ted to the pro vi sion of 
ser vi ces (au to ma ted tel ler mac hi nes; tic ke ting mac hi nes; check-in mac hi nes; in-
ter ac ti ve self-ser vi ce ter mi nals pro vi ding in for ma tion, ex clu ding ter mi nals in stal-
led as in te gra ted parts of ve hic les, air crafts, ships or rol ling stock);52 c) con su mer 
ter mi nal equ ip ment with in ter ac ti ve com pu ting ca pa bi lity, used for elec tro nic 
com mu ni ca ti ons ser vi ces; d) con su mer ter mi nal equ ip ment with in ter ac ti ve com-
pu ting ca pa bi lity, used for ac ces sing au di o vi sual me dia ser vi ces; e) e-re a ders.53

45 Pre am ble No. 57 of the Di rec ti ve.
46 Pre am ble No. 55 of the Di rec ti ve.
47 Mic ro en ter pri se me ans an en ter pri se which em ploys fe wer than 10 per sons and which has 

an an nual tur no ver not ex ce e ding EUR 2 mil lion or an an nual ba lan ce she et to tal not ex ce e ding 
EUR 2 mil lion (Art. 3, pa ra. 1, po int 23 of the Di rec ti ve).

48 Eu ro pean Com mis sion, An nual re port on Eu ro pean SMEs 2017/2018, 2017, 13, https://
op.eu ro pa.eu /en /pu bli ca tion-de tail/-/pu bli ca tion/a435b6ed -e888-11e8-b690-01aa 75ed 71a1/lan gu-
a ge-en/ for mat-PDF /so ur ce-80656354, 1.7.2020.

49 Pre am ble No. 71 of the Di rec ti ve.
50 Pur cha se of the pro ducts re fers to con su mer who buys, or ders, re ce i ves, uses, re sorts to 

pro ducts or is the ad dres sed of pro duct-re la ted com mer cial com mu ni ca tion and of fer. Zoltán B. 
Nagy, Szil via O. Somsák, „The Mic ro-and  Mac ro Le vel In stru ments on Fi nan cial Con su mer Pro-
tec tion in Hun ga rian Law”, Col lec ted Pa pers of the Fa culty of Law in No vi Sad, 4/2019, 1433. 

51 Art. 3, pa ra. 1, po int 22 of the Di rec ti ve.
52 Mem ber Sta tes may pro vi de that self-ser vi ce ter mi nals law fully used by ser vi ce pro vi ders 

for the pro vi sion of ser vi ces be fo re 28 Ju ne 2025 may con ti nue to be used in the pro vi sion of si-
mi lar ser vi ces un til the end of the ir eco no mi cally use ful li fe, but no lon ger than 20 years af ter 
the ir en try in to use (Art. 32, pa ra. 2 of the Di rec ti ve).

53 The pro ducts wit hin the sco pe of the Di rec ti ve we re ca re fully se lec ted in con sul ta tion with 
ci ti zens, ci vil so ci ety or ga ni za ti ons and eco no mic ope ra tors. Among ot her things, the goal is to 
fa ci li ta te pro du cers to ex port pro ducts that me et EU re qu i re ments be ca u se they will not ha ve to 
adapt them to dif fe rent na ti o nal ru les. At tempts to ma ke pro ducts mo re ac ces si ble to con su mers, 
wit ho ut ta king in to ac co unt the in te rests of eco no mic ope ra tors, usu ally do not gi ve good re sults. 
Thus, in the Re pu blic of Mon te ne gro, the Law on Con su mer Pro tec tion (Off. Ga zet te of Mon te ne-
gro, 2/14, 6/14 – co rr., 43/15 and 70/17) sti pu la tes that da ta on cer tain pro ducts must be dis played 
on Bra il le let ter (Art. 7, pa ra. 2, po int 4). The Ru le bo ok on the list of pro ducts, man ner of dis play 
and type of fa ci li ti es in which no ti ces on go ods are dis played in Bra il le, ini ti ally de ter mi ned that 
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The de ter mi na tion of the pro ducts fal ling wit hin the sco pe of this Di rec ti ve 
is ba sed on a scre e ning exer ci se which was car ried out du ring the pre pa ra tion of 
the Im pact As ses sment that iden ti fied re le vant pro ducts and ser vi ces for per sons 
with di sa bi li ti es, and for which Mem ber Sta tes ha ve adop ted or are li kely to adopt 
di ver ging na ti o nal ac ces si bi lity re qu i re ments dis rup ti ve to the fun cti o ning of the 
in ter nal mar ket (Pre am ble No. 18 of the Di rec ti ve). By the adop tion of the Di rec-
ti ve, two im por tant ob jec ti ves ha ve been ac hi e ved: fa ci li ta tion of the im ple men-
ta tion of the UN CRPD pro vi si ons by esta blis hing com mon Com mu nity ru les; 
ful fil lment of the na ti o nal obli ga ti ons of the Mem ber Sta tes un der the UN CRPD 
(Pre am ble No. 16 of the Di rec ti ve).

The pro ducts fal ling wit hin the sco pe of the Di rec ti ve we re al so de ter mi ned 
ta king in to ac co unt the ca se law, i.e. the de ci si ons of the UN Com mit tee on the 
Rights of Per sons with Di sa bi li ti es. For exam ple, in Hun ga rian ca se law, is su es 
re la ted to the ac ces si bi lity of ATMs we re con si de red,54 which we re ul ti ma tely 

every ot her pro duct for per so nal hygi e ne and ho u sing hygi e ne must con tain a no ti ce in Bra il le. At 
the re qu est of tra ders, who po in ted out that such a so lu tion is non-fun cti o nal, inap pli ca ble and ir-
ra ti o nal, ini tial pro vi sion has been amen ded re qu i ring Bra il le la bel to be dis played only on two 
pro ducts (li qu id sham poo and la un dry/dis hwas her de ter gent), on one-fifth of tho se pro ducts sold 
in fa ci li ti es with an area of   mo re than 500 squ a re me ters (Ru le bo ok on the list of pro ducts, man ner 
of dis play and type of fa ci li ti es in which no ti ces on go ods are dis played in Bra il le, Off. Ga zet te of 
Mon te ne gro, 30/17, 40/19). See. Eu rop ski akt o pri stu pač no sti pro iz vo da i uslu ga, https://www.
hsucdp.hr/eu rop ski-ak t-o-pri stu pac no sti-pro iz vo da-i-uslu ga-eu ro pean-ac ces si bi lity-ac t/, 1.7.2020; 
Tr gov ci se ža le na pri mje nu Pra vil ni ka, http://www.di sa bi lityin fo.me /ljud ska-pra va/pri stu pac nost/
item/950-ljud ska-pra va-pod ka te go ri ja-pri stu pac nost, 1.7.2020; Pra vil nik o li sti pro iz vo da, na či nu 
is ti ca nja i vr sti objek ta u ko ji ma se is ti ču oba vješ te nja o ro bin a bra je vom pi smu, https://www.
pa ra graf.me /dnev ne-vi je sti/02062017/02062017-vi jest2.html, 1.7.2020.

54 Hun ga rian ci ti zens Szil via Nyusti and Péter Takács, ini ti a ted a ci vil law su it aga inst OTP 
Bank in 2005, al le ging a vi o la tion of the right to equ al tre at ment. Un der con tracts for pri va te cur-
rent ac co unt ser vi ces which we re con clu ded in 1996 and 2003, they we re en ti tled to use ban king 
cards at ATMs. For the pro vi sion of ser vi ces un der the con tract, they we re paying an nual fee at 
the sa me ra te as non-di sa bled cli ents. Ho we ver, they co uld not use ATMs on the ir own, as the 
keybo ards of ATMs ope ra ted by OTP we re not mar ked in Bra il le, nor we re au dio in struc ti ons and 
vo i ce as si stan ce pro vi ded for bank card ope ra ti ons. The first-in stan ce co urt fo und that this ca se 
was di rect di scri mi na tion, re jec ting OTP’s ar gu ment that the sub se qu ent equ ip ping of ATMs wo-
uld con sti tu te po si ti ve di scri mi na tion, by po in ting out that OTP vi o la ted the right to hu man dig nity 
and equ al tre at ment con trary to the Hun ga rian Equ al Tre at ment Act. The co urt or de red OTP to 
re tro fit wit hin 120 days at le ast one of its ATMs in the ca pi tal towns of each co unty, one in each 
dis trict of Bu da pest, and fo ur ATMs in the dis tricts whe re the aut hors re si de and or de red OTP 
Bank to pay 200,000 Hun ga rian fo rints in da ma ges. Alt ho ugh it con fir med that this was di scri-
mi na tion, the Co urt of Ap pe als to ok the po si tion that it was not di rect but in di rect di scri mi na tion 
and that OTP was not obli ged to adjust the ATM or to pay com pen sa tion, be ca u se it was „exemp-
ted from the obli ga tion to pro vi de equ al tre at ment”. The Co urt of Ap pe als furt her held that: in ter-
ve ning in the con trac tual re la ti on ship with a re qu est for sub se qu ent adjust ment of the ATM wo uld 
con sti tu te a vi o la tion of the prin ci ple of fre e dom of con tract; adju sting ATMs will not en su re that 
vi su ally im pa i red pe o ple can use them on the ir own, gi ven the risks it wo uld po se to the ir per so nal 
sa fety. In 2009, the Hun ga rian Su pre me Co urt up held the de ci sion of the Co urt of Ap pe als, ar gu ing 
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de alt with by the UN Com mit tee on the Rights of Per sons with Di sa bi li ti es in the 
ca se of Szil via Nyusti, Péter Takács and Tamás Fa ze kas v. Hun gary (Com mu ni-
ca tion No. 1/2010). The Com mit tee, ac ting un der Art. 5 of the Op ti o nal Pro to col 
to the UN CRPD,55 to ok the po si tion that the Sta te party in the par ti cu lar ca se has 
fa i led to ful fil its obli ga ti ons un der Art. 9, pa ra. 2(b), of the Con ven tion, go ver ning 
ac ces si bi lity. In this re gard, the Com mit tee adop ted ge ne ral and spe ci fic re com-
men da ti ons.56

The ge ne ral re com men da ti ons re la te to the obli ga ti ons of Sta tes Par ti es to 
ta ke me a su res to pre vent si mi lar vi o la ti ons in the fu tu re, in clu ding by: (a) esta-
blis hing mi ni mum stan dards for the ac ces si bi lity of ban king ser vi ces pro vi ded by 
pri va te fi nan cial in sti tu ti ons for per sons with vi sual and ot her types of im pa ir-
ments; (b) pro vi ding for ap pro pri a te and re gu lar tra i ning on the sco pe of the Con-
ven tion and its Op ti o nal Pro to col to jud ges and ot her ju di cial of fi ci als in or der for 
them to adju di ca te ca ses in a di sa bi lity-sen si ti ve man ner; (c) en su ring that its le-
gi sla tion and the man ner in which it is ap plied by do me stic co urts is con si stent 
with the Sta te party’s obli ga ti ons to en su re that le gi sla tion do es not ha ve the pur-
po se or ef fect of im pa i ring or nul lifying  the re cog ni tion, enjoyment or exer ci se of 
any right for per sons with di sa bi li ti es on an equ al ba sis with ot hers.57 Spe cial 
re com men da ti ons re fer to the obli ga tion of the Sta te party to re medy the lack of 

that the aut hors knew that the ATMs we re not ac ces si ble be fo re con clu ding the ir con tracts with 
OTP Bank and that they ne vert he less en te red in to a con tract and agreed to the ir di sa dvan ta ged 
si tu a tion thro ugh im plied con duct. Ha ving ex ha u sted all ef fec ti ve do me stic re me di es, the aut hors 
sub mit ted a com mu ni ca tion to the UN Com mit tee on the Rights of Per sons with Di sa bi li ti es, sta-
ting that Hun gary had not ta ken ade qu a te steps to en su re that the re le vant le gal obli ga ti ons we re 
in ter pre ted and ap plied in ac cor dan ce with the Con ven tion re gar ding: non-di scri mi na tion (in clu ding 
re a so na ble ac com mo da tion) (Art. 5. pa ra graphs 2 and 3); ac ces si bi lity (Art. 9); equ al re cog ni tion 
be fo re the law and equ al right of per sons with di sa bi li ti es to con trol the ir own fi nan cial af fa irs and 
ha ve equ al ac cess to bank lo ans, mort ga ges and ot her forms of fi nan cial cre dit (Ar tic le 12, pa ra-
graph 5). With the ex cep ti on of Art. 12, the Com mit tee con fir med the me rits of the ap pli ca tion 
with re gard to Art. 5 and 9, but li mi ted his de ci sion to Art. 9, be ca u se the ap pli ca tion con cer ned 
the ac ces si bi lity of all ATMs ope ra ted by OTP, and not just tho se in the ne ig hbor hood of the aut-
hors. See. А. Law son, 382-384.

55 The Com mit tee shall hold clo sed me e tings when exa mi ning com mu ni ca ti ons un der the 
pre sent Pro to col. Af ter exa mi ning a com mu ni ca tion, the Com mit tee shall for ward its sug ge sti ons 
and re com men da ti ons, if any, to the Sta te Party con cer ned and to the pe ti ti o ner. See. Art. 5 of the 
Law on Ra ti fi ca tion of the Op ti o nal Pro to col to the Con ven tion on the Rights of Per sons with Di-
sa bi li ti es (Off. Ga zet te of RS, 42/09).

56 Alt ho ugh the com mit tee’s de ci si ons on in di vi dual pe ti ti ons are not bin ding, they cer ta inly 
con tri bu te to bet ter pro tec tion of hu man rights. By im ple men ting them, sta tes wo uld ta ke a ma jor 
step to wards even mo re ef fec ti ve pro tec tion of hu man rights at the in ter na ti o nal le vel. See. Bo jan 
N. Tu bić, „Po stup ci pred po je di nim uni ver zal nim te li ma UN za zaš ti tu ljud skih pra va – Ak tu el na 
pi ta nja i per spek ti ve”, Zbor nik Prav nog fa kul te ta u No vom Sa du, 4/2019, 1203.

57 Com mit tee on the Rights of Per sons with Di sa bi li ti es, Com mu ni ca tion No. 1/2010, 14, 
pa ra. 10, https://www.ohchr.org/Do cu ments/HR Bo di es/CRPD/Ju ri spru den ce/CRPD-C-9-D-1-2010_
en.doc, 1.7.2020.
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ac ces si bi lity for the aut hors to the ban king card ser vi ces pro vi ded by the ATMs 
ope ra ted by OTP.58

5. AP PLI CA TION AND EXEMP TI ONS FROM THE AP PLI CA TION  
OF THE AC CES SI BI LITY RE QU I RE MENTS

All pro ducts fal ling wit hin the sco pe of the Di rec ti ve must comply with the 
ac ces si bi lity re qu i re ments59 set out in An nex I (Art. 4, pa ra. 2). A dis tin ction is 
ma de bet we en ge ne ral re qu i re ments, which apply to all pro ducts (An nex I, sec tion 
I) and re qu i re ments, which apply to pro duct pac ka ging and user ma nual, ex cept 
that they do not apply to self-ser vi ce ter mi nals (An nex I, sec tion II).

In or der to me et ac ces si bi lity re qu i re ments, pro ducts must be: de sig ned and 
pro du ced to ma xi mi se the ir use by pe o ple with di sa bi li ti es; com pli ant with de ta-
i led ru les on in for ma tion and in struc ti ons, user in ter fa ce and fun cti o na lity de sign, 
sup port ser vi ces and pac ka ging.60 In ad di tion to the sta ted ac ces si bi lity re qu i re-
ments, Di rec ti ve con ta ins a num ber of fun cti o nal per for man ce cri te ria re la ted to 
mo des of ope ra ti ons of pro ducts. Tho se cri te ria are not me ant as a ge ne ral al ter-
na ti ve to the ac ces si bi lity re qu i re ments of the Di rec ti ve. Tho se cri te ria sho uld 
apply to spe ci fic fun cti ons or fe a tu res of the pro ducts or ser vi ces, to ma ke them 
ac ces si ble, when the ac ces si bi lity re qu i re ments of the Di rec ti ve do not ad dress 
one or mo re of tho se spe ci fic fun cti ons or fe a tu res (Pre am ble No. 24 of the Di-
rec ti ve).61

Ac cor ding to the Art. 14, pa ra. 1 of the Di rec ti ve, the ac ces si bi lity re qu i re-
ments re fer red to in Art. 4 shall apply only to the ex tent that com pli an ce: a) do es 
not re qu i re a sig ni fi cant chan ge in a pro duct that re sults in the fun da men tal al te-
ra tion of its ba sic na tu re; b) do es not re sult in the im po si tion of a dis pro por ti o na te 

58 Ibi dem
59 Ac ces si bi lity re qu i re ments sho uld be in tro du ced in the man ner that is le ast bur den so me 

for the eco no mic ope ra tors and the Mem ber Sta tes (Pre am ble No. 21 of the Di rec ti ve).
60 Ac ces si bi lity of pro ducts and ser vi ces, https://eur-lex.eu ro pa.eu /le gal-con tent/EN/LSU 

/?uri =CE LEX:32019L0882, 1.7.2020.
61 In this re gard, An nex I, Sec tion VII, in ter alia, pro vi des that: whe re the pro duct pro vi des 

vi sual mo des of ope ra tion, it shall pro vi de at le ast one mo de of ope ra tion that do es not re qu i re 
vi sion or per cep tion of co lor; whe re the pro duct pro vi des au di tory mo des of ope ra tion, it shall 
pro vi de at le ast one mo de of ope ra tion that do es not re qu i re he a ring; whe re the pro duct or ser vi ce 
re qu i res vo cal in put from users, it shall pro vi de at le ast one mo de of ope ra tion that do es not re qu-
i re vo cal in put; whe re the pro duct re qu i res ma nual ac ti ons, it shall pro vi de at le ast one mo de of 
ope ra tion that ena bles users to ma ke use of the pro duct thro ugh al ter na ti ve ac ti ons not re qu i ring 
fi ne mo tor con trol and ma ni pu la tion, hand strength or ope ra tion of mo re than one con trol at the 
sa me ti me; the ope ra ti o nal ele ments of pro ducts shall be wit hin re ach of all users so that pro duct 
su i ta ble for ma nual mo de of ope ra tion shall pro vi de at le ast one mo de of ope ra tion that is ope ra ble 
with li mi ted re ach and li mi ted strength.
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bur den on the eco no mic ope ra tors con cer ned.62 The se ele ments set li mits for the 
ap pli ca tion of ac ces si bi lity re qu i re ments. 

Eco no mic ope ra tors shall ca rry out an as ses sment of whet her com pli an ce 
with the ac ces si bi lity re qu i re ments wo uld in tro du ce a fun da men tal al te ra tion or, 
ba sed on the re le vant cri te ria set out in An nex VI, im po se a dis pro por ti o na te bur-
den. As ses sment sho uld be do cu men ted and all re le vant re sults sho uld be kept for 
a pe riod of fi ve years to be cal cu la ted from the last ma king ava i la ble of a pro duct 
on the mar ket. Upon a re qu est from the mar ket sur ve il lan ce aut ho ri ti es,63 the eco-
no mic ope ra tors sho uld pro vi de the aut ho ri ti es with a copy of the as ses sment (Art. 
14, pa ras. 2 and 3 of the Di rec ti ve).64 Whe re eco no mic ope ra tors re fer to cor rec-
ti ve ele ments for a spe ci fic pro duct, they sho uld send in for ma tion to that ef fect to 
the re le vant mar ket sur ve il lan ce aut ho ri ti es (Art. 14, pa ra. 8 of the Di rec ti ve).

In ex cep ti o nal ca ses, whe re the com pli an ce with ac ces si bi lity re qu i re ments 
of the Di rec ti ve wo uld im po se a dis pro por ti o na te bur den on eco no mic ope ra tors, 
eco no mic ope ra tors sho uld only be re qu i red to comply with tho se re qu i re ments 
to the ex tent that they do not im po se a dis pro por ti o na te bur den. Me a su res that 
wo uld im po se a dis pro por ti o na te bur den sho uld be un der stood as me a su res that 
wo uld im po se an ad di ti o nal ex ces si ve or ga ni sa ti o nal or fi nan cial bur den on the 
eco no mic ope ra tor. In as ses sing the ex tent to which ac ces si bi lity re qu i re ments 
can not be met be ca u se they wo uld ca u se a dis pro por ti o na te bur den, only the le-
gi ti ma te re a sons of the eco no mic ope ra tor can be ta ken in to ac co unt. Lack of 
pri o rity, ti me or know led ge sho uld not be con si de red a le gi ti ma te re a son.65

The abo ve pos si bi lity ac cor ding to which eco no mic en ti ti es can be exemp ted 
from the obli ga tion to me et the ac ces si bi lity re qu i re ments is in di rect con flict with 
the Ge ne ral Com ment No. 2/2014 of the UN Com mit tee on the Rights of Per sons 
with Di sa bi li ti es, ac cor ding to which the obli ga tion to im ple ment ac ces si bi lity is 
un con di ti o nal, which me ans that an eco no mic en tity sho uld not in vo ke a dis pro-

62 The prin ci ple of pro por ti o na lity, which li mits the ef fect of ac ces si bi lity re qu i re ments, is 
a ge ne ral prin ci ple, a re medy used when con si de ring va ri o us le gal is su es. See. Alek san dra Po pov-
ski, „Ulo ga na če la raz mjer no sti u ogra ni ča va nju te melj nih go spo dar skih slo bo da unu traš njeg tr-
žiš ta”, Sa vre me ni prav ni pro met i uslu ge (ur. Mi o drag Mi ćo vić), Кragujevac 2018, 65; Da rio 
Đer đa, „Na če lo raz mjer no sti u do no še nju uprav nih od lu ka”, Zbor nik Prav nog fa kul te ta Sve u či liš-
ta u Ri je ci, 1/2016, 175.

63 When ca rryin g out mar ket sur ve il lan ce of pro ducts and chec king com pli an ce of ser vi ces, 
aut ho ri ti es sho uld al so check the con for mity as ses sments, in clu ding whet her the re le vant as ses-
sment of fun da men tal al te ra tion or dis pro por ti o na te bur den was pro perly car ried out. When ca-
rryin g out the ir du ti es aut ho ri ti es sho uld al so do so in co o pe ra tion with per sons with di sa bi li ti es 
and the or ga ni sa ti ons that re pre sent them and the ir in te rests (Pre am ble No. 80 of the Di rec ti ve).

64 Mic ro en ter pri ses de a ling with pro ducts shall be exemp ted from the re qu i re ment to do cu-
ment the ir as ses sment. Ho we ver, if a mar ket sur ve il lan ce aut ho rity so re qu ests, mic ro en ter pri ses 
de a ling with pro ducts and which ha ve cho sen to rely on Art. 14, pa ra. 1 shall pro vi de the aut ho rity 
with the facts re le vant to the as ses sment (Art. 14, pa ra. 4 of the Di rec ti ve).

65 Pre am ble No. 66 of the Di rec ti ve.
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por ti o na te bur den in or der to avoid its obli ga tion.66 Le a ding Eu ro pean or ga ni za-
ti ons for the pro tec tion of the rights of per sons with di sa bi li ti es ha ve ex pres sed 
con cern that the se ex cep ti ons co uld be used in prac ti ce by ar bi trary in ter pre ta tion 
as an ex cu se to cir cum vent the ru les of the Di rec ti ve re la ting to ac ces si bi lity re-
qu i re ments.67

6. CON CLU SION

Pro duct ava i la bi lity, as an ele ment of ac ces si bi lity, and pro duct ava i la bi lity 
in the con text of the con su mer’s right to sa tis fac tion of ba sic ne eds, ha ve dif fe rent 
me a ning. In the first ca se, it is used in terms of pla cing pro ducts on the mar ket, 
and in the se cond in terms of pro cu re ment, dis po sal of cer tain pro ducts. Ter mi-
no lo gi cal dif fe ren ces ra i se qu e sti on whet her the con su mer’s right to pro duct ac-
ces si bi lity is a new right that go es beyond the con su mer’s right to sa tis fac tion of 
ba sic ne eds. It se ems that the right to pro duct ac ces si bi lity is not a new right, but 
rat her a con cre ti za tion of the right to sa tis fac tion of ba sic ne eds, by de ter mi ning 
its con tent and en su ring con su mer equ a lity in sa tisfyin g ba sic ne eds. 

By ta king in to con si de ra tion dif fe rent terms and con cepts in the con text of 
pro duct de sign and the right to ac ces si bi lity, it can be con clu ded that the 1990s 
we re a tur ning po int in the ir un der stan ding. Awa re ness of de mo grap hic aging as 
a glo bal trend and the broad de si re of the com mu nity with di sa bi li ti es to be in clu-
ded in the ma in stre am of con su mer so ci ety was then awa ke ned.68 Un li ke the 
con cept of bar ri er-free de sign, which re fers to re mo ving ob stac les in a bu ilt en vi-
ron ment for the ne eds of pe o ple with di sa bi li ti es, con cepts such as ac ces si ble 
de sign, uni ver sal de sign, de sign for all and in clu si ve de sign re fer to the wi dest 
ran ge of users ope ra ting in dif fe rent en vi ron ments. The fo cus of the se ter mi no lo-
gi cally dif fe rent and con cep tu ally re la ted con cepts are not only per sons with di-
sa bi li ti es, but al so all ot her per sons fal ling un der the uni que term con su mer, who 
do not ne ces sa rily ha ve a di sa bi lity. The emp ha sis is the re fo re not on so me physi-
cal or men tal di sa bi lity, but on pro duct de sign in ac cor dan ce with the saying „good 
de sign ena bles, bad de sign di sa bles”.69 In this way, stig ma ti za tion and di scri mi-
na tion of cer tain ca te go ri es of ci ti zens and con su mers is avo i ded, and pro tec tion 
of the ir ba sic hu man and con su mer rights, in clu ding the con su mer’s right to sa-
tis fac tion of ba sic ne eds, en su red.

66 Com mit tee on the Rights of Per sons with Di sa bi li ti es, 2014, 8.
67 Eu ro pean Di sa bi lity Fo rum, EDF analysis of the Eu ro pean Ac ces si bi lity Act, 2019, http://

www.edf-feph.org/new sro om/news/our-analysis-eu ro pean-ac ces si bi lity-ac t, 1.7.2020.
68 Clark son, Co le man, 127.
69 The EIDD Stoc kholm Dec la ra tion, 2004, http://dfa e u ro pe.eu/what-is-dfa/dfa-do cu ments/

th e-eidd-stoc kholm-dec la ra tion-2004/10/, 1.7.2020.
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Pro duct ac ces si bi lity is ac hi e ved by en su ring that: pro ducts are in com pli-
an ce with the ac ces si bi lity re qu i re ments, pro ducts are pla ced on the mar ket, which 
me ans that they ha ve be co me ava i la ble; eco no mic ope ra tors par ti ci pa ting in the 
supply and di stri bu tion chain ha ve ful fil led the ir obli ga ti ons re gar ding ac ces si bi-
lity. All pro ducts fal ling wit hin the sco pe of the Di rec ti ve 2019/882/EU must, 
wit hin re a so na ble li mits, comply with ac ces si bi lity re qu i re ments. 

De spi te the un do ub ted im por tan ce of the ru les of the Di rec ti ve 2019/882/EU 
on pro duct ac ces si bi lity, sig ni fi cant draw backs can be iden ti fied which are pri-
ma rily re la ted to the li mi ted sco pe of the Di rec ti ve and nu me ro us exemp ti ons from 
the ap pli ca tion of pro duct ac ces si bi lity ru les: ho u se hold ap pli an ces, as pro ducts 
that ha ve the wi dest ap pli ca tion, we re left out si de the sco pe of the Di rec ti ve; mic-
ro-en ter pri ses ac co un ting for 93.1% of all en ter pri ses in the non-fi nan cial bu si ness 
sec tor are ex clu ded from the sco pe of the Di rec ti ve; the re are pro vi si ons that al low 
exemp ti ons from the ap pli ca tion of pro duct ac ces si bi lity re qu i re ments ba sed on 
a fun da men tal al te ra tion of the pro duct, or be ca u se of a dis pro por ti o na te bur den 
for the eco no mic ope ra tor (un less they are gran ted ex ter nal fun ding to im pro ve 
ac ces si bi lity in ac cor dan ce with Ar tic le 14 (6) of the Di rec ti ve); the pe riod of 
tran spo si tion by Mem ber Sta tes is lengthy and for so me of the pro ducts im ple-
men ta tion is dis pro por ti o nally long (the de a dli ne for the im ple men ta tion of the 
me a su res is 2025, whe reby self-ser vi ce ter mi nals that we re in use be fo re 28 Ju ne 
2025 may con ti nue to be used un til the end of the ir eco no mi cally use ful li fe, but 
not lon ger than twenty years af ter the be gin ning of the ir en try in to use.
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Др Ан дреј М. Ми ћо вић, до цент
Уни вер зи тет у Кра гу јев цу
Фа кул тет за хо те ли јер ство и ту ри зам у Вр њач кој Ба њи
an drej.mi co vic@kg.ac .rs 

Пра во по тро ша ча на при сту пач ност про из во да

Сажетак: Ра ди сма ње ња ба ри је ра у пре ко гра нич ној тр го ви ни, по бољ-
ша ња функ ци о ни са ња уну тра шњег тр жи шта, по ди за ња ни воа до ступ но сти 
по је ди них про из во да, омо гу ћа ва ња свим по тро ша чи ма да под јед на ким усло-
ви ма има ју при ступ од ре ђе ним про из во ди ма, до не та је Ди рек ти ва ЕУ 
2019/882 о зах те ви ма за при сту пач ност про из во да и услу га. По во дом при-
сту пач но сти про из во да у члан ку је дат при каз на стан ка и раз во ја пра ва на 
при сту пач ност, за тим је из вр ше но тер ми но ло шко и пој мов но од ре ђе ње 
уни вер зал ног ди зај на као кон сти ту тив ног еле мен та пра ва на при сту пач-
ност и на кра ју су ана ли зи ра на пра ви ла из Ди рек ти ве ко ји ма се: од ре ђу је 
прав ни оквир за при ме ну пра ви ла о при сту пач но сти про из во да; утвр ђу ју 
зах те ви за при сту пач ност; пре ци зи ра ју еле мен ти ко ји ис кљу чу ју при ме ну 
зах те ва за при сту пач ност.

Кључнеречи:про из вод, до ступ ност, при сту пач ност, зах те ви за при-
сту пач ност, уни вер зал ни ди зајн.

Да тум при је ма ра да: 12.12.2020.


