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PEJIMKTU ITPBOBUTHOI' IIOUMABA
I[TPABUYHOCTU, ITPABAE U [TPABA
Y I[1PBUM JIPPKABAMA CTAPOI' BEKA —
JEJAH ITPABHO-AHTPOIIOJIOIIKH TTOI'JIE/]

Caxnceiiax: Ceéa apxauuna gpywinea io4ueana cy Ha jegHakociuiu u conugap-
Hoctuy. Ceéa oHa uzipaguna cy Mexanuzme Kojuma cy petyiucanu oHawarse YHyuap
gpywiiea, jep je wio Ouo ycios oiciuanka. Y wakeum gpywineuma iociiojaid je
apxauuna UpasuyHoOCiU, Koja ce MaHu@eciiosana Kpo3s elaiuiiuapHocii, Conugap-
HOCTU, AU U CIUAMIUYHOCIU U KOH3EPEAMUSHOCT, d HOHUBAILA je HA 0buYajuma Koju
cy sadcunu 3a cee bes uzyseuixa. Ca paciojagarbem apxauyHux gpywinasd, rou-
XOBUM WUPEreM U H08e3UBAbeM Ca gpyIuM 3ajegHuyama Heciuaje upeoouitine
KoXe3uje u culypHociiy U Ho1aKo Hecliidje U oHa UpeooOUIUHA, apXaudHa Upasuy-
HOCI U yciuyiia mecilio Hojmy ipasge Kao 6aiajy 3a uzlyosenom upasuyHowhy u
Jegnaxowhy. Pasnotuesica xoja je go inaga kpacuia apxauuHa gpywinéa u ouia
ugeaiHo cuaree 3ajegruye Heuoupas./buso je HapyuleHda.

Tucmo u naciuanax ipsux gpacasa gogewhe u go UpeUX 3aKOHUKA YOBEUAH-
ciusa. Ilpge gporcasa u wUxosu eiagapu HaWIU cy ce uzmely ciuapol u nogol. 1o-
erawhenu ciojesu gukiiupau cy Hogo upaso, ciiyiasajyhu obuuaje, upucsajajyhiu
ipusuieiuje 3a cebe Koje je Upaso 8epuphurosaio, Jox cy CUpOMAUWHUU CTLIOjedU
gpywiiea wesnynu 3a upoxyjaium epemenuma. Cee cy iio gpesHU 3aKOHOGABYU
sragapu, MaKap UHCHUHKIUeHo, ocehanu, upascehu neky 31ailiiy cpeguny Koja
Je lapanitosana peg u mup y gpocasu. Y Etuiiiy, bolurea Ma'aiu, meperve gywa u
Krouta mpiusux ogbnecax cy apxauuHol gpywiuea u gpeeHux cxeaiiard, Koja cy ce,
Yyocianom, Hajgyosice u 3agpacana yipaso uiy. M ieopyu KIUHOUUCHUX 3AKOHUKA
Hawu cy uyuiese u cupaiieluje ga ce UCKaicy Kao 61agapu Koju 60ge pavyyHda o
ceum ceojum ioganuyuma. Ogpegoe wux 3aKOHUKA uuie Helo 0 Ma Yyemy gpyiom
ceegoue o niome. Buno ga 1o6ope o coticiugenum 3acayiama, Ouio ga uckasyjy
Opuly o parwueum ciojesuma gpyuinea, ouio ga ooiatuuma yckpahyjy ogpehere
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ipusuneiuje 3apag oiwitiel goopa, buno ga ce oxpehy wpaguyuju, ouno ga wypyjy
ca 6olosuma uau ogpelyjy mepe u HakHage, OHU ce fpe ceela wpyge ga 6yqy Y30pHU
6AAgAPU CEUM CEOJUM UOJAHUYUMA, Y Up6U UIaH cluassajyhiu eragasuny upasa.

Kawyune peuu: apxauuna gpywinea, ipasuunociu, upasga, upaso, KIuHOUUCHU
3AKOHUYU.

1. YBO/J,

[IpoyuaBarme apxanuyHUX APYIITABa MPEICTaBIba, yriaBHOM, CH3U(OB 110-
cao, Koju ca cobom Hocu TaHTanoBe Myke U OpojHE MpodIIeMe KOju BUCE HaJl
UCTpaXUBameM Kao /laMoKJIoB Mad.

Beh camo pedunncame mojMa apxauuna gpywiusa Hrje jeTHOCTAaBaH 3a/a-
tak. OBaj mojam oO0yxBaTa CBE OOJMKE JbYICKUX 3ajeHULA O/l HACTaHKa YOBEKa
JI0 CTBapama MPBHUX JAP)KaBa, a 0BO BEroBo oApelemne Mo3HaTuje je moj MMeHOM
ipsobuilna 3ajegnuya. To OM y CBOM HCXOJUINTY 3HAUMIIO J]a HACTAHAK MPBUX
npxasa y Mecornoramuju v Erunty yjesiHo o3HauaBa Kpaj apXxauuHuX JIPYIITABa.
Hctunu 3a Bosby, pahame nipBe apxase y Cymepy jecte Kpaj NpBOOUTHE 3aje/THHIIE,
jep je ona onpelhera xpoHOJIOMIKH 1 moueTak CTapor Beka jecTe HmeH AyIIMaH U
yerat.! MeljyTum, naxo je nepro;i mpBOOUTHE 3ajeTHHIIC 3aBPIIICH, apXxandHa JIpy-
LITBa Cy MpEeXXHUBeIIa CBE 0 JaHAIIBUX JaHa. CBaka oHa Jby/ICKa 3ajeHHIIA KOja
o BehWHU CBOjUX OUIMKA Omyapa O APYIITaBa ca AP)KaBHOM OpraHU3aIdjOM
jecTe apXauvHo JIPYIITBO U CBAKa TaKBa 3ajeJHUIIA U JaJbe MPEICTaB/ha MUHU-
jaTypHY J1ab0paTopHujy y KOjoj €THOJIO3U U aHTPOIIOIO03U TPaXKe U Halla3e Be3e ca
HajyaaJbeHujoM mpomniomnthy. Mako cy rmocienshe JeeHnje IPOIIOT BEKa 1 IIPBE
JICTICHU]je HOBOT MUJICHH]jyMa ITpe3peic YOI TaBamha CBAKe BPCTE, MHCHCTHPajyhu
Ha crenn(UIHOCTHMA CBAaKE JbYJICKE 3ajeTHUIIE, Y Tparamy 3a CaMUM MOPEKJIOM
JPyIITBA HEMHHOBHO BaJba YKa3aTH M Ha HEKE 3ajeIHUYKe oOpaciie MoHalama U
MPOMHUIIIbAHA APEBHUX JbYM KOjU he TOBECTH JI0 yoOInvaBarma 1 pa3Boja KyaTy-
pe, a caMrUM THUM ¥ OpOjHUX aliCTPaKTHUX KaTeropHja HEOMXOAHUX 3a OTICTaHaK HEe
caMo CBake IojeIMHAYHE Jhy/ICKe CKynuHe, Beh u unTaBe muBnnmn3anuje. Mehy
TaKBE MOJMOBE CBAKAKO Cajiajy MPaBHYHOCT, MPaBia U caMo Mpaso.’

Tjep Knactp, Apxeonotuja nacuma, npeson K. Konpusmiex, Hosu Can 2004, 97.

2 OBH [TOjMOBH Cy TOTOBO YBEK [OBE3aHU U HcperuieTany. CIMKOBHUT IIPUMED IIPECTaBIba-
jy rpuku mutosu. Hamme, rpuka 6oruma npasse, [luka, je khep 3esca u 6orume Temune (Themis).
Themis (Vpanosa u I'euna hepka, gpyia 3escosa scena iiopeg Xepe, koja onuuasa geuuitia 3aKomne
Koju 61agajy y Kocmocy) iepcoHugpuyje ,,0no witlo je upouucano”, ,,ipanopmy gpywiiea’’, cxeaiia-
e 0 lome wila je ipaso, obuuaj, Koju ipousnasu us gome 3eeca. — Cuma ABpamoBuh, ,,Gnome
dikaiotate — mpaBo, IpaB/ia U MPaBUYHOCT y aTUHCKO] CyOAHUIU ", [Ipaso u ipasga — 2013, (npu-
peanna J. XacanOerosuh), beorpax 2014, 18. Hanomenumo u To aa je 6oruma Jluke umana u
cectpe Eunomiu (3akonuTtoct) u Eirene (Mup), u 1a je ena hepka 6una Hesychia (CIOKOjCTBO).
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Jbyncka 6uha cy jenmHCTBEHa, jep caMO OHA O] CBUX KMBHUX Omha Ha 3eMJbH
MMajy COCOOHOCT J1a CTBOPE U pa3BHjajy Ky aTypy.> Ha kakBOM roj cTymisy pas-
BOja OWITH, YIPYKEHH Y 3ajeTHUIY, KaKBE T'OJT CIOKEHOCTH OHa OmJa (Xopaa, pox,
OpaTcTBO, IIeMe UT/.)*, JbyIH Cy UMaJIH MPECTaBy O TOME IITa OH ToapasymMe-
BaJIW MPABUYHOCT, MTPaBaa WX IPaBoO U TO HE 300T Gui030(hCKH HACTPOjeHOT
yMa, Beh 3aTo mTO je TO OMO YCJIOB lbUXOBOT ONCTaHKA YTEMEJbEHOT Ha KOXE3HU-
OHOM carJiacjy u yHu(OpMHOM Jenamy. JKHBOT ¥ HEIIPHjaTeJHCKOM OKPYKEHY
Tepao je CBE JbYJCKE 3ajeHUIIC 1a O)gy XOMOTeHe U3HYpa, ga uzipage cuciiem
iipasuna HoHAWAarA KOjU je Tapanitlosao Koxesujy ipyie, meHy camogo8obHOCH,
ey CONUGAPHOCTIL U KOjU jOf je Ciigopuo jequnciugen ugentuuiiein.” OHu Cy CBa-
Kako uMainu onpelere morpede 1 3a10BOJbABATH Cy UX YHYTAp 3ajeTHUTIIC, a J1a
ou TO yomute 6uno moryhe, Mopaiu cy Ja uMajy U pa3zpaheHe MexaHU3ME 3a
IBIXOBO 3a710BOJbaBambe. HeOpojeHu MoKyIIaju mojeInHana HiCKpIUCTaIuCcaln Cy
1ITa je TO LITO je M0 3ajeHHILY HajIeIHCXOJHHU]e 1 OHA je TO OECTIOrOBOPHO MpH-
XBaTalla, IOHaBJbaa 3Hajyhm yHampesn na mo3uTuBaH ucxop Hehe m3ocratu u
TaKo je HacTao obuuaj. On obuyaja Kao HajBAKHUJUX perysaTopa MoHallamba y
JIPEBHUM JAPYIITBUMA 10 HACTAHKA MPaBa Kao CKyla HOPMHU YHj€ TIOIITOBAHE
rapantyje pBo OPraHW30BaHO JPYIITBO, a TIOTOM JpKaBa, MyT je OU0o AyT U TPHO-
BHT, M CBE CaMO HE jelTHOCMEpaH, 11a O1 Ha Kpajy, T0BEO IO aHTaroHu3Ma u3Mmelhy
oBa JBa nojMa. Ha ToM myTy cTajana cy Tpu cTeneHuKa Koja je Tpebano npehu:
MPaBUYHOCT, MTPaBAa U caMo MPaBo. 3a0TPHYTE MUCTEPHUjOM HCKOHA, Ma KOJIHKO
MmehycoOHo Omite pa3nuyuTe U yaabeHe jeHa o Apyre, CBe APEBHE JbYACKE 3a-
JjemHUIe pa3BUie Cy CBECT O IOjMOBHMA IIPAaBUYHOCTH, TIPABJIE U IIPaBa, YMHH CE
Oar TUM peaoM.

Jla 6u 6mIT0 KO0ja 3ajeTHUIIA OTICTajia, OHA je Mopaja JAa mpoHale HauwH aa
ce MOCTUTHYTO jeJUHCTBO cauyBa U ofpku. [[pBoOMTHA eranuTapHOCT IPYyLITBA
MTOYMBaJIa je Ha KOH3ePBATUBHOCTH M JbyOOMOPHOM OUYBamby CBOj€ XOMOT€HOCTH.
PaBHOTEeXa yHYTap ApYyIITBa MOpaJa ce cadyBaTH Mo cBaky HeHy. CTaTHYHOCT
3ajeqHUIIC je OuIa jemall paBHOTEXe y APYIITBY W CHHOHHM 3a TIPpaBUYHOCT. 1

3 E. Adamson Hoebel, ,, The Nature of Culture, Man, Culture and Society, (ed. H. L. Shapiro),
New York 1965, 168.:What is more, its continuity is safeguarded by punishment of those members of
a society who refuse to follow the patterns for behavior that are laid down for them in the culture.

4 Bumie o pyuTBeHoj opranusanuju jsyau — G. David Mandelbaum, ,,Social Groupings®,
Man, Culture and Society, (ed. H. L. Shapiro), New York 1965, 287-289.

5 Bojucnas Cranumupouh, ,,OCBPT Ha M0jeANHE YJIAHOBE KJIMHOIMMCHUX 3aKOHHKA KPO3
IpU3MY APEBHUX 00WYaja U BepoBama‘, Ugeniuuieicku ipeobpasicaj Cpouje — iipunosu ipojexiuy
2019 — konexiusna monoipaguja, beorpan 2020, 39. ; G. D. Mandelbaum, op. cit. 290.

¢ TTomenumo oBjie camo Manunosckor (Malinowski) Koju Tipeno3Haje cesiaMm 0CHOBHUX YO~
BEKOBHX MOTpeda U KYJITypHE Peakiije Koje BOAE BIXOBOM 3a0BOJbEHY: 1. MeTabonu3am (MH-
TEHJAHTYpPa), 2. penpoayKunja (CPOACTBO), 3. TenecHe YA0OHOCTH (CKIOHHIITE), 4. CHTYPHOCT
(3amTuTa), 5. KpeTame (AKTUBHOCTH), 6. pacTeme (BaCIHUTAkE) U 7. 3ApaBJbe (Xurujena) — bponucnas
ManunoBcku, Maiuja, nayka u peauiuja, npeBof ¢ earieckor A. Tomoposuh, beorpan 1971, 326.
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TO HHj€ MPaBUIHOCT KOja C€ Kao BaIlaj 3a MPaBIOM Jaje TOjeIUHITy OMII0 U3 ca-
MUJIOCTH MJIM 300T CBECTH [Ia j€ HEKO HeTr0BO MPABO HAPYIIEHO, KA0 KOHKPETH-
30BaHa mpapja, Beh apxuuna, TpaBUIHOCT 3a CBE, KA0 M3pa3 XOMOT'CHOCTH H
JEAHAKOCTH.

Jomr je ApucToTen moaenno mpecTyTe Ha OHe Koju Torahajy mojeqnHIa u oHe
KOJH CE€ THUY YuTaBe 3ajennuie.” MehyTuM, y apXxanqHuM IpyIITBUMA, KPXKAM
U pamUBUM, CBAKO OJICTYTIAE O] 3alPTAHOT ITyTa, oA ypeheHne crasze obndaja u
yTBpheHux u npuxBaheHUX MpaBUIIa TOHAIIAKHA YTPOKABAJIO j€ U TOBOIUIO Y
MIATakE CBE OHO Ha YeMY Ta 3ajeHHUIIA IOYNBA U YATABA 3ajeIHUIIA j¢ pearoBaa,
ucIpaBJbajyhn KpuBo noctyname, Bpahajyhu ra y paBHOTEXKY. Apxauuna ipaguy-
HOCIU BaXKWJIa je 3a CBe, IIITO JaJbe 3HAUM Ja HUKO, ama Oaln HUKO, HUje CMEOo Ja
KpIIU yTBpl)eHa IpaBuiia IOHAIIakha U Ja Cy CBH, HA HEKM HaYWH, YYECTBOBAIIH
y UCTIpaBjbamby TPEIIKe U OTKIAmkamy nocienuna. TakBo APYIITBO ca CBOjUM
NPUMUTHBHUM MPABOM OHUJIO je Aaneko eukacHuje ox 6miio Kor nocrojeher
MPaBHOT CUCTEMA.

Llena Hampetka, 1leHa cTBapama cBe Behux ApyniTaBa u Ha Kpajy JIpiKaBe,
Oouhe cBecHU mim HeCBeCHU ropeMehaj paBHoTeke. CBE MITO CE€ IIOTOM JCIIaBaIO
Y UCTOPHjU OHJIIO je HCKPEHO MJIH IEMAarolliKo HacTojame J1a ce oHa noBpatu. CKp-
HaBJBEIHLE OBE apXuuHe UpaguuHociiy YTPIIo je myT uneju npaszae. Ilojam mpasae
MOCTA0 je KPHUK 3a OBPATKOM IIPaBUYHOCTH, jep ce M0jaBUII0 OHO Of] Yera Cy CBe
3ajeHUIIe CTPETele O NCKOHA — HempaBaa. O0nYaj Kao 3aJIor o9yBama apxand-
HUX JpylTaBa, 00nyaj Kao MaHU(ecTalrja MPBOOUTHE jeJHAKOCTH U IEMOKpa-
THYHOCTH, YCTYKHYhe TIpe HaMeTHYTOM HOBOM BOJHOM, BOJHOM Biadajyhe y3-
JIUTHYTE MabUHE, OJIMYCHO] Y mpaBy. OTy/1a BEUUTH OXOJIH MIPE3UP MpaBa pemMa
obnuajy. [IprcycTBO 00M9aja yBeK je momcehaso mpaBo ga u 0HO Tpeba 1a Baku
3a CBe, ILITO y MPaKCH HUKaJa HUje OMo ciydaj. 3a y3BpaT, IPaBo je AEMOHCTPH-
pajio cBOjy CHpOBY CHary uckopemwyjyhu obndaj.

2. TIPABUYHOCT, ITPAB/JIA 1 ITPABO V CTAPOM EI'MIITY

OHO 1ITO je 3a1mo4YeTo paciojaBameM apXaudHHUX JPYIITaBa, OHO IITO je eIr-
Ta yHena ca cooom y Ctapu Bek je 3ampaBo pacTakame PBOOUTHE, apxauyHe ipa-
8UYHOCIIU, TOTUCKUBAKE 00MYaja, 3aMalllHije CTBApame U 00JUKOBahE TIPaBa,
anu u Oyheme ujeje npapje, HAPOUUTO KO HUXKUX ciiojeBa ApyTBa. O Tome ¢y
MPBH BJaJIapy, a CAMUM TUM M TIPBE JPXKaBEe UTEKAKO MOPAIH Jia BOJEC payyHa.

[IpBe apxaBe u 1ajbe Cy y ceOu HOCUIIe 010JIeCaK apXanyHuX JApylITaBa Ha
4YHjeM TeMeJby Cy HacTaje. To ce, MoXx/a, Haj0oJhe BUIU HA IPUMEPY IPEBHOT
Erunra. 3akiomeH MyCTUHOM OH j€ UNTaB MIJICHUjyM Ono momiTeljeH KoHTakaTa

7 Apucroren, Retorika, X111, 3
910



36o0puuk pagosa [IpaBHor paxynrera y HoBom Cany, 3/2020

ca IpyruM Hapoauma. bes mpupomHor HempHjaTeshba 0€30PKHO je Y)KHUBAO ¥
CB0jOj KOH3EPBAaTUBHOCTHU U CTATUYHOCTH, Y 0Jaroj KauMu ¥ nutomom Huiy.
Status quo® U0 je HajmoXKeJbHHUjE CTAbE KOje j€ OApKaBaIo PaBHOTEKY Yy €TH-
MATCKOM JIPYIITBY Koje je Beh mojako HarpuKeHo paciiojaBakbeM CTAHOBHHIIITBA
M3]IBajabeM IBOPCKUX M XPAMOBCKHUX enuTa. /la ce ApeBHM mopenak, uiak, Haj-
nyxe 3aapxkao Oam y Erunty, on cBux panux apkaBa Ctapor Beka, CBEI0YU U
cjajan mojoxaj skene. OHa je Malia MyHy IPaBHY | ITOCIOBHY CIIOCOOHOCT, a TO
JIOBOJAHO TOBOPH O TOME JIa aTpUjapxajHa MaTPHUIIA JOII HUje HAIILJIa CBOje YIIO-
pumre y Erunry. [loropmasame meHOT TIoToXkaja mouehe Tex kpajem Hosor
1IapCTBa, @ HAPOUUTO IO YCIOCTABIbakby MaKEIOHCKE Biiasiapcke nunacruje [1to-
JIOMeja TOKOM XEJIEHUCTHYKOT TTePHO/Ia.

W3 crapor Erunta Huje cauyBaH HUje[aH MUCAHK 3aKOH. 10 WITO Cy cauy-
BaHM MTOMEHH TIOjeIMHUX erunaTcKux (apaoHa-3akoHOAaBama monyT Meneca,
Pamzeca II nnu Bokxopuca, Moe 1a 3Hauu ja je 3akoHa Moxka u 6uio. [omro
ce y Erunrty kopucTio manupyc, TEmrko je 3aMUCIIATH 1a OF 071071e0 3y0y BpeMeHa,
T€ ce TaKO MOKe 00jaCHUTH OJICYCTBO MPaBHUX CIIOMEHUKA OIIITET KapakTepa.
MelyTtum, 9uHHE ce 1a je IpyTro 00jallkbemhe BAIIIE Y IyXY erUMaTcKe IABIITH3a-
nuje. tbeHa ypomeHOCT y JIeTaprujy U TpaaulluoOHaTIu3aM, HEMIO3HABAKE JPYTUX
[MBHJIM3AIM]ja U FPUXOBHUX JIOMETa U XPOHHYHA HE3aMHTEPECOBAHOCT 33 TaKaB
Harnop, Erunar cy npenyctunu cBeTy oOnuaja, a KaKO C€ BUIIHU CIIOjeBH HUCY
YMHOXHIIH, jep HHje Omno Behe moTpede 3a BOJHOM MamuHEPHjoM, 6ap TOKOM
MPBUX XHJbaTy TOJIMHA KETOBOT TPajarha, OHU CYy OCTa M Ha cHa3u. HoBor mpasa
HHje Om10. Y ApymITBY HUje OMIT0 KOH(Y3Hje OKO HCIIPABHOT KHUBOTA U CHCTEMA
BpenHocTH. [lorogHu kimumarcku yciioBu, nutoMu Hum koju rapaHnTyje npeaBu-
JUBUBOCT M3JIAITHUX JKETBU M OOMITHUX MPUHOCA M HAaTypallHa TIPUBPENa joIn
HUCY M3POIUIIH KeJby 3a OorahemeM, a jelHOCTaBaH >KMUBOT HUjEIHOT TPEHYTKa
HHje MOTa0 J1a YTPO3H OIICTaHAK erumnaTckor ApymTBa. OBo HemoMyheHo Tpajamke
o0nyaja 1 BepoBama yHYTap XOMOI'eHE JpXKaBe, yHYTap Koje je jeArHa mojena,
Koja HUje pahara Beha puBancTBa, 6rmra ona Ha l'opmu u Jlomu Erunar, Hampa-
Buia je ox Erunhana Benuke moBuHucTe. MHOTO KacHu]je, Xepoa0T HarjamaBa
nma Erumthanu uyseajy obuuaje ceojux upegaxa u ne upumajy nujegan wiyh.” TakBo
CTame, HApaBHO, IIPEHEJIO CE U Y ErUIaTCKy PEJINTH]Y U MUTOJIOTH]Y, a He Tpeda
HU TIOMHUATH KOJTUKO Cy cTapu Erumhanu Oniii moO0XHU U CyjeBEpHH.

VY npuuu 0 04yBamy HETAKHYTOT IOpeTKa y Erunry kibydHo MeCTo mpurmaja
oorumu Ma’aT, MmeTadm3umdku cxBaheHe TpaBe, paBHOTEXKE ¥ KOCMOCY Koja ce
pedrexTyje Ha CBaKOJHEBHHU KUBOT. 3ajaTak apaoHa, 0oroa Ha 3eMJbH, OO je
Ila, y CKJIaay ca MPUHITUITHMA O0THe Ma’aT, opkaBajy paBHOTEXKY y IPYIITBY,

8 Tako je OuiI0 1 Ha JpeBHOM BirckoMm ucroky. Bumern — Raymond Westbrook, ,,Social
Justice in the Ancient Near East®, Social justice in the Ancient World, (eds. K. D. Irani, M. Silver),
Westport 1995, 161.

9 Xeponor, Hcopuja, 11, 79. Y Tom cmucay u 11, 91
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a TO ce TIOCTHYKE MY/IPOM BJIaJIaBUHOM KOja je ITPpaBeJIHa 32 CBe. Apxauuna upasuy-
Hoctu ce, y Hajpehoj Mepu, ouyBaina y Erunty, 6ap Tokom Tpajama CTapor napcraa.
Caku (hapaoH je mprKas3aH Tako Ja Y CBOjOj PYIIH APKH aHKX, CHMOOIJI OOTHIHE
Ma’aT, ka0 cBojeBpcHU 3alior Jia he merosa BiiajjaBuHa NpoTehu y HacTojamy Ja
MPaBeHO BJIaJia ¥ HE TIOMYTH BEKOBHMA OJIP)KaBaHY PAaBHOTEXKY Y JIPIKaBH.

[Nopen Tora, mocne cMpTH, AylIa MOKOjHUKA je oanaszuia y Jlomu cBeT, cBeT
KOjuM je Bramao 6or O3upuc, kao [IpBu mpaBenHUK, ¥ KOjH j€ TIPEACEaaBao CyaIy
MpaBeJHUX, Tj. Mepemy ayma. bor moazemHor cBeta, npsu capagHuk O3upuca,
oor AHyOmuc, y pykama je apkao Tepasrje. Ha jeman Tac ctaBjpajia ce ayIia Imo-
KOjHUKa (IIpUKa3aHa Kao cpIie), a Ha JPYTH Tac Ce CTaBJbAJIO IIEPO HIIN aHKX (Kao
3HaMeme Oornbe Ma’aT). bamaHc TacoBa u FbMXOBa MOTITYHA CHMETPHja, TyIITH
01 MprOaBUIIM OPEOIT YECTUTOCTH M MMPaBeAHOCTH. JKUBOT pOBeCH y HEHapy1Ia-
Bamy PaBHOTEXKE, TAPAHTOBAO j¢ PABHOTEXKY TEpasHja, a CaMUM THM H MECTO Kpaj
Oszupuca, Mel)y npaBegHUIMMA. Y CYNIPOTHOM, AYIIY j€ TyTano 4yJOBUIITE U
OHa je Tako HecpehHa u ombadeHa MPOBOINIIA BEUHOCT.

Many npuBUIIETH]Y Y IOYETKY CY yKHBaJIu camo dapaoHu, Tokom Crapor
IapcTBa U MaJIoOpojau Ooratruju Ernmhanm, a kacHUje je oHa ImocTaja JoCTyITHa
ceuma. To je Ouna T38. Kibura MmpTBuX. OHa ce cacTojana o] pelIurijcKo-Maruj-
CKHX TEKCTOBA, CTaBJhaJa Ce MO HOre MyMHUGDHUITHPAHOT U TPeOAIIo je 1a My OJlak-
nra cyheme Ha oHOM cBeTy. To je, mpe cBera, Ouna ona [lomeM cBeTy U MaHTEOHY
erumaTckux O0okancTaBa. MeljyTuM, MHOTO BaXKHHja O] YIBOPHUUIKE TOC3H]¢E,
Ouna je T3B. ogpeuna uciiogey, Koja je Ouna cactaBau 1eo Kiure MpTBUX, a camo
Mepeme TyIIia 3ampaBo je OMo IpeBHU monurpad Ha KOMe ce TIpoBepaBajia HICTHHHU-
TOCT U3peueHUX TBP/bU. [IOKOJHHK je THMe MOKa3uBao UCIPABHOCT CBOI" OBO3EMaJb-
CKOT )KHBOTA, )KUBOTA Yy CKJIaTy ca OormmoM Ma’aT, )KHBOTa KOJUM HUKaa HHje
HaAPYIIUO PaBHOTEXKY Yy APYIITBY U OTPEIINO CE O UCIIPABAH U IMOXKEJbaH HAUHH
YKWBOTA TIOTIJIOYaH oOnyajuMa u TpaauitijoM. Mzmely ocrtasor, mpema AHHjEBOM
Manupycy, OH je MOPao Jia MOTBP/IH Jla HUKAJla HUje YYMHUO HENPaBay, 1a HUje
CHJIOM OTHIMAo, J1a HHje Kpao, Ja HUKOME HHje HayIHo, Aa HUje YTajuo JapoBe, 1a
HUje YMambHBao XPTBE, Ja HHje MyCTOIINO XpaMoBe (ja 6ola He oilbaukax), na
HHje J1arao, 1a HUje Kpao XpaHy, 1a HUje JpyruMa HaHeo 00J1 U YUHHHO 1A Ce Cy3e
ilponujy, Na HUje TIOYMHHO NpesbyOy, 1a HUKOra H1je 0OMambHBao, Jla ce HU O Kora
HHje OTPEIIno, 1a Ce HUje CIYKHO TYKaBCTBOM, Ja HHjE TO3BOJINO Ja Opanuye
3atiycie, 1a HUKOTa HUje MPUCIYIIKUBAO, 1a HUJE c8oje ycHe HOKpeHYo TPOTUB
NIPYyTOT, 1a HAje ONO cpguiu u Thesan Oes iipasol pasnoia, na HAje OKA/bAO JHCeHy
ou0 KOl Yo6exa, 1a ce HHje ONOTaHHo, 1a HHUje U3a3Bao yxKac, 1a HUje IIaHyo y
Oecy, 1a HUKaJa HAje 3aTBOpHO yIu mpex [IpaBmom n MctuHOM, 1a HUKOTA HUjE
YIBEJHO, ]a Ce HUje IPCKO MOHAIA0, A2 HUje 3amoJeBao cBalje, 1a HUje Cyano
HEMIPOMHIIIBEHO, 1a HHje Op0Ibao (ja peuu ne ymHOICABAX UpEeKoMepHO), Ta HUKO-
Me HHje HaHeo 3710, Jla HUKa/a HUje TICOBao, 1a HUje MyTHO BOAY, Jja HHje TOBOPHO
ca HUTIOJAIITaBamEeM, Ja HUje Kpao, /1a HHje yTajuo TapoBe OOroBHMMA, N1a HUje
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OTHMAao TapoBe OJIAKEHUM MTOKOJHUIINMA, [T HUJE HOUKPAgao Xparny geiiury, na
ce HHje orpeniuo o 60roBe poJHOT I'Pajia, HUTHU je UKaJia 3JI0HAMEPHO 3aKJIa0
CTOKY 00KH]y.!”

OBgaj manupyc, Hactao TokoM X VI unu XV Beka HOBe epe, OCUM IITO je CBe-
JTOYAHCTBO O TOME IIITa j¢ YHHUJIO UCIIPABHU KUBOT Y ETHNITY, yjeIHO je 1 T0Ka3
Jia je apxauyHa ipasuynociu Beh uirdesasalna, jep cBe o0OpojaHo, OYUTIICTHO Ja
ce HHje TOIToBaJIo 0e3 N3y3eTKa, UM je MOpaJio 1a Oyzae MoTBpheHo 1 H3puIu-
TUM HETaTUBHUM Tpu3HameM Kpo3 Kmury mpreux. Konuko he ce oBo nmpomana-
e yop3aTu TokoM HoBor mapcTBa, Komuko he HermoBepeme 1 CTaleIIKe pa3inke,
VILUIUB CTpaHUX oOWYaja U yTUIldja, IerpaupaTd HeKadallkby YUCTOTY U Oe3a-
3JIGHOCT €TUTIATCKe CBAKOHEBHIIE, HITYCTPY]je JOBOJHHO TIOAATAK Ja je caMo, U TO
MyKUM ciydajeM, TyTaHKaMOHOBa I'POOHMIIA OCTAJIa HelToxapaHa. XepoaoT, ITH-
myhu o Bramgapy Crapor napctsa, A3UXUCY, KOjH je HaclIeano ipasegrnol Muke-
puHa, HaBoau: Kaga je 3a epeme melose lage CKOpo HeCilano Ho8ya y Ouiuyajy
upuuajy ga je y Etuiiitty goueit 3aKoH 1o KoMe je UPUIUKOM Y3UMAarba gyla c8aKo
MOpao gasaiiu 1ewl c8oia oya Kao 3auol. Ay gogaiixy iola 3aKona gaiio je upaso
ilosepuoyy ga paciionasice ca caxpanom gydHCHUKA. J{yHCHUKY Koju je gao 3anot u
Huje Xiteo ga unatiu gyl ogpehena je Kazua ga He Modice OUtliu caxparoer y iopo-
guuHOj IpoOHUYU Kag OYge YMPO, id HU HA HEKOM gpYIOM MeCULy, a UCIIO AKo He
MOJICe Caxpanuitiu HUKola uz ceoje opoguye..."!

Behwuna Bramapa npsux apskaBa Ctapor Beka Omiia je CBeCHa YHH-CHUIIE 1a
he muxoBa BracT 6utu paauje npuxsahena u na he ocrat 3anamheHu yKoJIuKo,
0e3 0031pa Ha HETIOONTHY YHIHLEHUITY Ja j¢ IPYIITBO HEIOBPATHO MOICJHEHO Ha
cTajiexe, Ha Ooraty MamUHY U CHpPOMAIIHy BehuHy, J1a He CIOMUEBEMO pOOOBe,
Oyay McKa3uBalii TSXKILY Ja BJa1ajy MpaBeaHo, oxuBIbaBajyhn cehame Ha cpehHy
MPOLUIOCT UCITYEEHY apXAUYHOM UpasuyHOwfiy 1 MyApuM 00M4ajuMa KOju Cy
OMJTH HETTPOMCHJBPUBH M BOKHMIIH 3a CBE, Ha BpeMe 0e3 MmoBjanrheHnx 1 HeAoaup-
seuBuX. Ca Ipyre cTpaHe, IPOMEHE Y IPYIITBY OJIpa3uiie Cy CEe U Ha IIPaBo, Koje
MOTUCKYjyhu 00nUaje, mocTaje opykje y pykama Biraajyhux u mpruBHIICTOBAaHUX
cTpykrypa. OHO HUje BUIIIE HEKO UCKOHCKO, HpUPOgHO ipaso Koje BaXK 3a CBe 300T
CBHUX, Beh je To mpaBo OHUX JEJIOBA IPYIITBA KOJH Cy 3a ce0e MPUCBOJUITH CHIIOM
KOHIIECH]y CTBapama U TyMadewa npasa. To je oxiupoucano npaso. Jamxapu u
asuiymu OWITH Cy HajOOTaTHjH CII0jeBH ApyIITBa Y Mecomotamuju. Y crapoj I'pu-
KOj, BUIIIM CJIOjEBH Cy HEIPECTaHO, Ca IOHOCOM, YKa3UBaJld Ha CBOj€ INIEMEHUTO
TTOpeKJI0, Ha3uBajyhu cede aristoi — HajOOIBY WITH eupatridi — poheHu o TIeMe-
HUTHUX 04eBa, Onaroponuu. 'y Pumy, on BpeMeHa KpaJbeBa, aTPUIUjH CY U3BJIa-
YUIIH CBOjE IMOPEKJIO O IPBUX CEHATOpa Koje je mMeHoBao Pomyi. [IpuBmiteruje

10 Anujes aanupyc, mactopn XXXI u XXXIIy E. A. Bonuc bay, Eluiiaiicka kroula Mpiigux
(mpeBox ¢ earneckor b. Cranuh u /1. Josuh), beorpan 1989.
1 Xeponor, 11, 136

913



Jp Bojucnas XK. Cranumuposuh, Peaukiuu tipgoduiunol iioumarea ipaguynociuu... (907-928)

BUIIUX CJIOjeBa Y CBUM OCTAJIMM Ap:kaBama CTapor BeKa BUIIECTPYKO ITPEBa3H-
Jla3e OHE KOje Cy MMaliu BHUINU ciiojeBd y Erunty. Hajuentha ka3na y Erunry, 6a-
THHAaWe, Niorahjasa je cBe ciojeBe CTAHOBHUIITBA, JIOK CY jeIMHO ocyheHuIu Ha
CMPTHY Ka3HY M3 BHIIHNX CJIOjeBa HMAJIM Ty IPUBWIIETH]y Jla YMECTO depeUema
WM yOUCTBa, CAMH UCITHjy OTPOB.

Wnak, Bajba HAOMEHYTH H JIa je pa3B0j ETUIATCKOT TPaBa TOKOM JyTor Tpa-
jama Crapor, Cpenmer 1 HoBor mapcTBa mpomao Kpo3 HeKOJIHKO (ha3a pacTp3aH
n3Mely uzeja jenHakocTH U ¢o00Ie, ca je/iHe, U noBiahuBama y3IUTrHY THM CJIO-
jeBHUMa JIPYIITBA, HAPOYMTO KOJ CHCTEMA JPKarha 3eMJbHIITA.!?

3. ITIPABO, ITPABJJA U ITPABUYHOCT ¥
KIIMHOITMCHUM 3AKOHULIUMA

[IpBu 3aKOHUYY YOBEYAHCTBA, HACTAIN Y MecoloTaMuju, pacTpa3aHu Cy
n3Mel)y torugHor moBjahBama BUITUM CIIOjeBHMa APYIITBA W HACTOjama Ja
npaBja, OHAKO KaKO je TyMauyu Biajap, HaJaXxHyT OOrOBUMA, BPJIO U3PUUUTO
CTHUTHE JIO CBUX, Y3 Takol)e U3PHUNTO MPHU3HAKE YNIHLEHHIIC 12 TO NPE IUX HUje
610 ciaydaj. M Majia CBM OHM HECKPUBEHO (haBOPH3Y]y HajBHIIE ciojeBe'>, jep ce
3aKOHOJIABIIM TOTOBO MCKJBYYHBO BUMa 00pahajy, CBH BiaJiapy CTapor cBeTa
Pa3BUIIM Cy Pa3IU4YUTe CTpATErHje KOjuMa Cy MpOHAJA3UIU YT J0 OOMYHUX
Jeynu oacehajyhm ux ma Hekaganma apxauyna ipasuyHociid HAje CacBUM 3a00-
paBibeHa, y3anyn odehaBajyhu moBparak usry0sbeHe U HapyIlleHe paBHOTEXKE y
npyurrBy. CBH Cy, HIIAK, Y CKJIAJy ca CYpPOBHM BPEMEHOM U3 KOTa IIOTUYY, yCIIe-
Bau 1a Oyny xymanu.!4

OBe paznmuuuTe CTpaTeryje uMalie Cy UCTH [IUJb: YYUHUTH 3aKOHUKE TPH-
JEMUYMBHM CBUMa M 00€30€MTH 3aKOHUIMMa ITO je Moryhe Behu ayTopHTeT, Koju
OM rapaHTOBAO HUXOBY JIYTOBEYHOCT U HHUXOBY MIPUMEHY Y CBAKOJIHCBHOM JKH-
BOTY. CBaKako Haj3Ha4YajHUjH Ol CBUX KIMHOMHUCHUX 300pHHKa je XaMypaOujes
3aKOHUK, au je Yp-HamyoB 3akonuk (oHeT oko 2100. ToguHe mpe HOBE epe) o-
cTaBHo oOpactie Koje he cnenuTu CBY MOTOmH 3aKkoHUIH. Mako je camo ¢pparmen-

12 Aristide Théodoridés, ,, The Concept of Law in Ancient Egypt, The Legacy of Egypt, (ed.
J. R. Harris), London 1971, 320.

13 HaBenumo camo jemad mpumep. XeTUTCKH 3aKOHHUK, HHAYE MO3HAT [0 CBOJUM OJarum
Ka3HaMma, y wi. 173 mponucyje: Axko ce Heko cyipoiiciiassa Kpawsesckoj iipasgu mwelosa kyha iio-
ctiaje passanuna. Ako ce HeKo CyUpomciiasba upasgu jegnol goCcuojanciigenuKa, ouiceyd my ce
1asa. Axo pob yciuane ipoiius c6ol lociiogapd, ogiaszu y 10Hay — MPEeBOR XETUTCKOT 3aKOHUKA
J1. Ilonoeuh HaBeneno y B. Ctanumuposuh, Xpecimomaiuiuja 3a Yiopeguy tipasny tupaguyujy,
Beorpazn 2016. UnaHOBM CBHX OCTaIMX KJIWHOMMCHUX 3aKOHUKA HaBEICHH Cy ITpemMa mpeBoay B.
CranuMuposuha y HaBeZIeHOM JAemy.

14 John Sassoon, Ancient Laws and Modern Problems, Bristol, Portland 2001, 29.
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TapHO OYYBaH, CBEJIOYH O HEOUEKHBAHO] pa3BujeHOCTH CyMepcKe ITUBUITA3AITHT]E
3a To BpeMe. therose onpende cy y u3paxene y KOHAUIMOHATY U TO he mpey3eTH
CBH OCTAJIM KJIMHOIIMCHY 3aKOHUITU. Y YBOJY 3aKOHHKA UCTUYY CE YCIIECH Blia-
napa u 6okaHcko HagaxHyhe 3akoHa, jep cy OoroBu Oail mwera (MM HEroBor
cuna lllynruja) n3abpanu na ycnuimm saiiaje 3a ipasgom (1 oBo he mocraTu oMu-
JbeHa (paza y BehuHM 3aKOHHKA). 3aTHM, HaWJIa3uMO Ha OPHUTY O ParbUBUM CJIO-
jeBHMMa JIPYIITBA, CTPATENIKO IMMOCTYyTakhe KOje HCKa3yje TPaBUIHOCT Y TI0jeTMHAY-
HOM cIy4ajy, Koja Ou Tpebasio y cBoM 30Mpy Jja IOBEZE O CBEOIIIITE IPAaBEJHOCTH,
boratmma ce yckpahyjy onpehene npusuiernje (y uemy he Hajaase otnhu Xamy-
palujeB 3aKOHUK), [T03UBA C€ Ha CBETIY TPAJUIIN]y U MTOBPATaK UCTO], oapelyjy
ce eTaJIOHW Mepa M HaKHaJe 3a MojeANHE ITOCIIOBE N1a He Ou OWMII0 apOUTPEepHOCTH
y TOM miorseny. TBOpIM NpBUX 3aKOHMKA YOBEUAHCTBA UCKA3Y]jy €€ TaKO Kao Mpo-
MUIIJEHH, MYAPH BIIAJAapH KOjU HUIITA HUCY MPEIMYCTHIIH CIy4ajy U KOjHU CY,
MAaKo Ha IIPBU MOTJIEA MO He Jieyje TaKo, jako 1o0po 3Hanu mTa paje. To mro
TH 3aKOHUII HUCY CHCTEMATHYHU Ha HAYMH KOjU O 3aJI0BOJHHO MTPABHHUKE KOH-
THHEHTAJTHOT THUIIA JIaHAC, HE 3HAUU Jla Y OCMUIIIJbaBaky HOPMHU U CTpaTeruja
HUCY OWJIM WHTCHUO3HH.

3.1. 3acayre 3a Hapoa

BehwHa xmHONMCHUX 3aKOHWKA MOYHIbE HaOpajamkeM 3aciayTa Biajapa.
Iberoa nocrurnyha cy 3a cBe, J0HOCE JOOPOOUT CBAKOM TIOjSTUHITY, CBAKOM CTa-
HOBHHKY JIOTHYHE ApXKaBe, 0e3 pa3iuKe.

Tako Beh y Yp-HamyoBom 3akoHuky untamo: Jagox ciobogy Axahanuma u
ciipanyuma y 3emmwama Cymepa u Akaga, one Koju ce 6age oMopcKoM piosu-
HOM (0C1000gUX) 0g MOPCKUX 8YKO8d, TOHUYE (0CI000gUX) OHUX KOju UpUCeajajy
sos06e, ogye u malapye. Y o epeme, cnaiom Hawne, moi lociiogapa, ociobogux
Axwax, Mapag, 'uprxan, Kazany u wuxosa Hacema, u Ywapym u cee (obnaciuu)
Koje bexy tiog japmom Anwana...” Hu JIummur-Umrrap'® we 3aocraje. IyH je memux
peuw 3a cede: Og twoia gooda, Ja, Jlutiuim-Hwiiap, ionusnu dactuup ipaga Huitypa, u
eepHu mydxc Ipaga Ypa, onaj koju He Haityciuu ipag Epugy, gonuunu lociiogap ipaga
Ypyka, kpaws Hcune, enagap 3emama Cymepa u Axaga, uescroa y cpyy 6oturse Hna-
He, ilo 3ailosequ 6ota Ennuna, yciociwasux ipasqgy y semmwama Cymepa u Axaga.
Og ol goba, ocrobogux cunose u khepu ipaga Huitypa, cunose u khepu ipaga Ypa,
cunoge u khepu ipaga Hcune, cunose u khepu zemama Cymepa u Akaga, koju beja-
Xy dogjapmmenu u iospaiiux peg.'”” Y dhparmeHTapHO 0OuyBaHOM yBOAYy EnrHyHCKOT
3aKkoHHKa U3 18. Beka rmpe HOBe epe Ha3upy ce ycrecu Biaaapa buasame.'

5 Adii 114 - 134

16 JTunuT-UmrapoB 3aKOHUK JIOHET je oko 1920. roauHe mpe HoBe epe.
7 Adi 14 —1ii 23

BAIl-7
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Haj3nauajunju o7 cBUX KJIWHONMHACHUX 3aKOHHKA j¢ CBaKako XamypaoOujeB
3aKOHUK, JOHET Iap JielieHr]ja HakoH EITHyHCKOT. Y cKilaay ca BeTUYMHOM H I1apa
Y 3aKOHMKA je U TIPOJIOT Y KOMe ce XaMypaOu IpecTaB/ha Y CBOM HajOJINCTaBH-
jem u3namy. Buie ox 200 penosa mocseheHo je meroBum 3aciyrama.!® borosu
Any u EHnmun, ga 6u ce uzbopuo 3a goopoobuiu svygu, 3a3Baliie Ta AMCHOM FETOBHM.
OH je ocBajau cBe YETHPHU CTPaHE CBETA, OH j€ YjeIUHUTEJb, OOHOBUTEb, OH j€
CaBpIIIeH, TpaBe/iaH, MUJIOCTUB, HETIOKOJIEOJHHB, BEIIUKOTYIIIaH, HEUMap, KTUTOP,
rpaauTesb, 0CI000ANTEb, My/Iap, HEYCTPAIIUB, IIJICMEHUT, UICTUHOJEYOUB, IpeMa
0OroBMMa MOHMU3AH U FhBUXOB MUJbEHUK, PAUUHUK KOMe HeMda pasHol, lociiogap Kpa-
/besa, nactiup Hapoga. Y €MUIIOTy 3aKOHHMKA Yeka Hac jour oko 200 penoBa xBa-
e 1 Ipexo 260 penoBa IpeTHH OHIMA KOjH Ce IP3HY Ja MEmbajy Hherope 3akome.?’
Pesumupajyhu onpenode koje je noneo, Xamypabu 3akibyuyje: Q8o cy ipaguune
0g/1yKe Koje je Xamypabu, ciilocoOHU 81agap, Upouucao u imume 3emasy U3eeo Ha
UYL UCWUHE U UCUPABHOL JCUB/bEFLA.

3.2. bpura o pambUBHM cJI0OjeBHMa APYIITBA

JenHa o071 OCHOBHHX KapaKTepHCTHKA HA KOjOj TIOYMBAjy CKOPO CBa apXanvyHa
IpyImTBa je Mel)ycoOHa COMMIapHOCT BEHUX WIAHOBA, IITO j€ MOCEOHO BaKHO
KaJla cy pambHUBHjU CIIOjJeBH ApYyLITBa y NMuTamy. Kaga HacTajy npkaBe APYIITBO
ce mupH u Opura 3a Apyre yeTymna MecTo CeONYHHjeM IMMOMMamy CTBAapHOCTH. Y
BehiM rpajgoBuMa-apxaBamMa win BehuM ypObaHuM cpenrHama ce jaBibajy Hy-
KJIeapHe TIOPOJHUIle U MHOT€ paHHje pa3BHjeHe Be3e Ha KPBHOM WIIN Iy XOBHOM
CPOJICTBY ce I'y0e U pa3dujajy. YMecTo 1edoBa BeJIMKHX OPOJHIIA, Calla Ty
yIIOTY pajo Mpey3nuMajy BilaJapy, He TOJWKO U3 CAaMUJIOCTH U ypoleHe mieme-
HuTocTu Beh 3apaj monyian3ma, TOJTHKO MOTPEOHOr TYpOyJIeHTHUM APYIITBUMA
npBUX apkaBa. OBO OICINKABA]y ¥ KIMHOMMCHU 3aKOHHITH.

VYp-HamyoB 3akoHuK moctaBuo je oOpasal koju he ciequtu octanu: Ja He
iipegagox cupoue (Ha munocii u Hemuaoci) boiatawsy. He tipeityciuux ygosuyy
mohnuma. He iipegagox cupomaxa ca jegnum wekeiom 408exy ca jegHom MUHOM.
He tipeiiyciiux uwosexa Koju Hema HUWIAgo jegHe o8ye, Y06eKy Koju uma 601a.”!
Bpwxnu Xamypabu To Hariamasa u y mpoJsory, a nocebno u enuiory: C yuvem
ga jaku He Hayge cradbuma, ga upasgom 3a0geHem U cupode u ygosuyy, ype3ax moje
gpaioyene o6jase y ciieny Kojy Hocimiagux uciiog moia kuia...>> To je, umak, octano
caMo JeKJIapaTHBHO W3HETO obehare, MpTaB KIIWH Y CTENH, jep Y XaMypaOujeBoM
3aKOHUKY HeMa HUjeHe oapende Koja Ou ce ThLaga cupoyay, a Ise oapende Koje
cy nocBehene ymoBuy mpomucyjy aa he je ogepymnaru neBepu, ako je JKuBena y

YI11-Vv24
20XLVII 1 -LI91
2TAiv 162 — 168
2 XLVII 59 - 68
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Kyhu cBOT 0I1a 11 ako HUje uMaJa Jelle, MJIA caMa FheHa JIeTa, ako je JKuBea y Kyhu
CBOT MOKOjHOT My»a. Hema noparaka o Tome n1a iu ce XamypaOu Ha CBOM JIBOPY
OKPYXKHO cpounhrMa 1 yJOBUIIaMa M TAKO UCITYHHO oOehame, HiTH je Ha JpyTH
HA4MH yCIIeo Ja 3aucTa OprHEe 0 ’UMa.

Wneja 3amture cnabujux, Kao n3pas HeKaalllkbe COJIMIAPHOCTH apXandHUX
3ajeJHUIA HaIllJIa j& CBOje MECTO y KJIMHOIUCHUM 3aKOHUIIMMA. XaMypalu je y
4J1. 7 Iporucao: Axo wosex Oyge ipubasuo cpebpo, 3naio, poda, poburvy, 6o.d,
08YY unU Malapya, uiu ma wina gpyio, og Hevujel Cuna uiu Heyujel pooa, bes cee-
goKa unu yiogopa, unu (kakee) ciieapu upumu (0g mwux) Ha yyearve, arKae 406eK
Jje noiios, u ga ce youje.”* Y ui. 148 nap mrutu 60mnecHy cynpyry: Ako ce wosex
0JICEHU JHCEHOM, A FY KACHUje 00y3me tewKa 60ecil U OH 0gaAyiU gd Ce OHCeHU
gPYIOM IHCEHOM, OH MOXHCe ga Ce 0XHceHU, (au) ga ce e paciiasu og ceoje cyupyie
oiixpeane bonewhy, ona Hexa 6opasu y ogajama Koje joj OH HaMeHu U oiupemu u
OH HeKa je uzgpaicasa gox 1og je sicusa. OBaj IPUHLMIL, 3aLITUTE CIa0MjHUX, JOBE-
JIEH je 10 arcyp/ia ¥ MPOLIMPEH U Ha )KUBOTUEHE Y XETUTCKOM 3aKOHUKY. >

3.3. Yekpahusame onpeljennx npuBuiernja 6oraruma
U OrpaHnYaBame camonomohn

CouyjamHu MHp je TapaHTOBaO MUPHY BiiaiaBiHy. CBaKoj LIEHTPAIHO] Blia-
CTH je IUJb YHYTpallliba CTa0MITHOCT. BiiajaBrHa uieHa yHy Tpalisbiux Tp3aBulia
JI03BOJbABAJIA je BIaJapuMa IpBUX Jp)kKaBa Jla ce OKPEeHY HelpHjaTeJbiMa U CII0Jh-
HOj nojuTuiy. CBaKo HE3aJOBOJECTBO HApOa OMJIO je 3HAK cab0CTH LEHTpaIHE
BJIACTH, @ CBAKO CJ1a0JbCHE M3HYTPA, HATPU3a U MO3UIH]Y Y MelyHAPOgHUM OTHO-
cuma. Ca ipyre cTpaHe, mpeTepaHo noBiahuBame OOraTHM CIIOjeBUMa 3HAUNIIO
Ou cTBapame MOTEHIINjaIHOT HePHjaTelba, jep Ce MOMyCT/BUBOCT TyMadnia Kao
c1ab0CT KOja MOYKe I0BECTH 10 CMEHE BJIACTH, aKO OM ce HEKO U3 IBOPCKE CBUTE
WJTH BOJHIYKE U CBEIITEHUYKE apHCTOKpaTHje IpeBuiie ocrimo. Mcropuja je myHa
TaKBUX IpUMepa, nomeHnMo camo Erunar wim Pum y noba napcra, uiu cpea-
woBekoBHY Dpanauky u Enrnecky. To Ou 3a Biagape npBux JpkaBa OO Moryo-
HO. Y o4rMa CBOjHX MTOJaHWKa, OHU Cy OMITi cBeMOhHM OOTOBH U CBaKa MOMYCTJbH-
BOCT U 3a3Upambe 0J] CHEPrUYHUX Mepa JHUILIABaJIo X je opeoyia 0ECMPTHOCTH H
CBOJIMJIO X j€ Ha MKy MapHOHETY Y MOJIMTUYKKM UrpaMa MohHuX, nomyT TyTaH-
kamoHa. OBaj HecpehHU Jledak KOjH ce y HajIIorpelHnje BpeMe Hallao Ha TPOHY,
010 je MPHUCHIBbEH Ja CBEILITEHCTBY BPaTH CBE paHH]je IPUBUJIETHjE KOj€ UM OY3€0
Bennku Amenoduc 1V, a oHa Kajia BUIIE HEjEe ©Mao CBOjy CBpXY OHO je yOujeH
y IBOPCKOj 3aBEpH.

23 OBaj uiiaH y CYHITHHH MPECTaBIba AeTalbHUjy pa3paay 4i. 16 ENIHYHCKOT 3aKOHHKA:
Yosexosom cumny Koju jow Huje goduo c8oj HaciegHu geo uiu poby ga ce He 0goopasa 3ajam.
24 Buneru ui. 197 u . 199 — 200A
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ITojaBa HOBIA M pa3BOj TProBUHE, YOp3aH Op3uM HampeTkoM y MecoroTa-
MUjH 10BeO je 10 Benuke kpu3e mnpe 4000 ronquna, Kajia cy CHpOMAalIHHjU CII0jeBH
TpIajgd y IyroBUMa, a MHOTH O BUX TYOHIIH CJI000Y U TpefaBau ceOe Uin
CBOje HajOMIKe y Ay)KHHYKO POICTBO.>S boratariu cy MOTITH, y IPBO BpeMe, U 1a
Mpon3BOJbHO ofpel)yjy Kamare, a ToceI0Bau Cy U TOBOJHHO CHATE /Ia ITyTEeM ca-
MOMOMONM XBaTajy AYKHHKE U 0alajy uX y AY>KHHYKO POICTBO. Y MOYETKY,
HHje OMIT0 MeXaHu3Ma Koju O UX 00y3/1a0, TTa MHOTH OJT FhiX HUCY HU YeKaJTH Ja
POk 3a moBpahaj 3ajMa IpOTEKHE U AYKHUK NaaHe y Joumy. [[pBu koju ce ca oBUM
Mpo0JIEeMOM yXBaTHO y KOIITAIl OO je eMMHYHCKH Biaaap bumamama. IIpBo je
¢dukcupao kamare, Ha KUTO (IPOLYKTHBHH 3ajaM) 33% roauilmbe, a Ha HOBAIl
(motpormraum 3ajam) 20% roaumiemne (1. 20-21). [ToToM je yBeo ka3He 3a He3aKOHH-
TO OTUMabe OMIIO CIOOOIHUX JbYIH, OUio poboBa (. 22-24).26 V uin. 113 Xa-
Mypalu Mpomucyje: Ako Yosek uma gociieno Hompaicusarse y HCUiLy uiu cpeopy
iipema gpyiom 4o6eKy, ila be3 meloge go3eoiie Oyge y3eo JHCUTHO U3 1elool ambapa
U ca IyMHA, OHU HeKa Oitydice U 0cyge ol Y08eKa WO je Y3e0 JHCUio U3 amoa-
pa unu ca (ymHa 6e3 gouywitersa 61ACHUKA HCUTUA, U OH HeKd 8PAatiu C80 HCUTHLO
Koje je y3eo, H08px wola, Heka uszlybu cee wilo je upeobutino gao y 3ajam.”’ Cae-
cTaH Ja je 6uno Hemoryhe ncKopeHUTH caMmorioMoh, KOJTMKO IO/l OHA MOApUBaa
ayTOPHUTET JApKaBe, a CAaMUM THM U I1apa Kao HheHe epCoHn(uKaIuje, XaMmypa-
Ou HACTOjU 12 je CMECTH y 3aKOHCKH OKBUP. Ako Beh HUje Morao Ja je ykuHe, 0ap je
MIPOTHCA0 JIa OTMUYAp 0co0y 3aToUeHy 300T AyTra He cMe (DU3WYKH U TICUXUIKHU
MYYHTH U 370cTaBsbaTh (4. 116).28 Tako je HauMbeH MPBH MOKYIIIA]j Ja Ce CaMo-
nomoh, ¢ jeqHe cTpaHe, OrpaHuyH, a ca ApyTre, CTaBH MO/ ApKaBHY KOHTPOITY.>”
[IpBu y ucropuju, XamypadH je OrpaHU4HO Ty KHHYKO POIICTBO HA TPU TOJUHE
(wr. 117). Muoro kacHuje, hapaon bokxopuc he mpBu yKUHYTH TyKHUIKO POTICTBO,
y Atunu he To yunautu ComnoH 594. ronquHe nmpe HOBE epe, CBOjUM pedopMama,

25 Larry May, Ancient Legal Thought, I, Cambridge 2019, XVII

26 Cniuad je u wit.114 XamypaOujeBor 3aKOHUKA.

27 TIpereua HaBeaeHOT unana je Tpehu unan Yp-HaMmyoBor 3akoHHKA: AKO uo6ek omime u
ilpuiieopu (gpyiol), WaxKas 4oGex neKa ce 3aiigopu u Heka ogmepu u iipega 15 wekena cpebpa.

28 3a pasnuky o XamypabujeBor 3akonnka, Cpemb0oacupCKy 3aKOHH, BULIIE OJI MUJICHHU]Y-
ma Miahu, uMmajy cynporaH craB: Ako Acupay unu Acupka tipebusa y kyhu woeexa kao 3anoi 3a
wospahaj gyia, Koju je mweloge/ene 8pegnociiiu, 1 on/a je yzeti/a 3a uyHy 8pegHocii (gyia), on
(3anoloipumay) Heka Ouuyje (3a102ceH0l/y), uyia My/joj Kocy, (uau) Heka ia/je yHakazu uiu Oyuu
(3anooicenom/oj) ywu (din. A 44).

29V 11pBOj KOJIYMHH HajCTapHjer cayyBaHOT €BPOIICKOT 3aKOHHMKA, | OPTHHCKOT 3aKOHHKA
n3 V Beka mpe HoBe epe, mpensubeHo je: Ko ocenu ga eogu ciiop y ioinegy ciobogHol 4oeexa unu
poba, iipe ilapnuye nexa (ia) ne ogeogu. Tume ce camoriomoh He yKH/1a, aJlu C€ CTaBJba MO OKPH-
Jbe ApiKaBe, 3aTO IITO IOBEPHJIAIl HE MOXKE BHUINE 0 COIICTBEHOM HaXolemy Jja Xalcu U 0TUMa
CBOje TY)KHHUKE, jep MY je caJia Ta BpcTa apOUTpEepHOCTH oy3eTa, Beh je apxkasa (mosnc) Ta kKoja
onpebyje fa in MMa MM HEMa MPAaBHOT OCHOBA 3a TAaKaB MOTE3 M TEK HA OCHOBY CYJICKE OJTyKe,
KOja U3pUYMTO ofipehyje Ja My TO mpaBo MpHMaaa, OH je cio0ogaH Ja myTeM caMornomMohu cBoje
npaso u octBapi. (lopruncku 3akonuk npeseo je C. ABpamosuh).
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ok he y Pumy ykumame Ty KHUYKOT POTICTBA, 326. TOMIWHE IIpe HOBE epe, OUTH
nocieAma modena miebdejana koju he ce, Taga, KOHAYHO M3jeTHAYUTH Cca MATPH-
nujuma. Koz JeBpeja oHo he Outu orpaHnYeHO Ha cefaM roJuHa.

3.4. [IpaBaa ka0 NPAaBHYHOCT y NOjeJMHAYHUM CJIy4ajeBUMA

[lomenyTum onpendama XaMypaOu je HampaBUO jeaH OMTaH MpecenaH y
Tajia pelaTUBHO KPATKOj UCTOPHjH MHcaHor rpasa. OBako je To omrcao Mej (May):
Strict justice called for the creditors to receive what were due. But another legal
concept, the emerging idea of equity, seemed to call for a different result — the use
of law as a vehicle to free people from economic oppression.’°

OHo 1ITo O/IMax yIaja y ouu je JKesba MPBUX 3aKOHOoaBana Mecornotamuje
Jla e CBOJUM 3aKOHUIIMMA, HJIH 0ap MOjeIMHUM ojpe10amMa, MpHOIKe OHO] He-
KaJlallkboj apXaudHoj ipasudHoCiiy Koja jour Huje n30Ieiena u3 CBeCTH 0ONYHOT
nyka. To Huje Ouo uucT nomynusam, Beh ynaramwe y MupHy OyayhHOCT, HeCclyTaHy
YHYTPALIBAM Pa3lopoM U KOHQIMKTUMA, a TO je OHIIO U MOJECHO CPEACTBO KO-
juM ce Hagupyhw cIloj apucToOKparTHje, OMIIo CBETOBHE, OMIIO TyXOBHE, APKAO0 O]
KOHTPOJIOM | 3ay3/1aBao o mpeTepane oxonoctu. Ha Tom Tpary he, y HekuM ka-
CHHjHM BpeMEHHMa, Kpo3 AeiaTtHocT KaHnenapoBor cyaa, HactaTu equity y En-
rieckoj. OOpHYTOM JIOTHKOM Y OJTHOCY Ha apXanvyHa JpyIITBa, CKYII ITOjeTnHaY-
HUX TIPaBUYHOCTH TBOpHHE Mmojam mpasjie, Kao IITO y UclaMy CKYII CBUX XaJiuca
(mojeqMHAYHUX 3alMCAHUX SUNNA) YAHU SUNNU.

OBgaj nokymiaj mpuOIImKaBama 1 Bpahama HeKaI1allk0j, TPBOOUTHO] TTpaBHY-
HOCTH MOXe€ ce Hah¥ y CBUM KJIMHONMTUCHUM 300pHUTIIMAa. CBU OHHM TIOMULY 8aild-
Jje 3a tipasgom,’' a HUjenaH 3aKOHOABAIl KOjU IpKH 10 cebe Hehe ce OrTyInuTH
0 TJIaC CBOjUX MOIaHNWKa, TIOTOTOBO aKo TO HUje oOnyaH riac, Beh Bamaj. Hajeurme
j€ Ha TOM IJIaHy YYHUHHO Hap XaMmypaOu Koju, KaKo caM TIOMaJIo TIPETEHITMO3HO 3a
ce0e Kake J1a je 00e30eguo 1agasuny upasge 3a cee myge nag Kojuma ogu.’*> BaxxHu-
j€ Ol KOHKPETHOT pe3yJaraTa, BAYKHHU]E O JKeJbe J1a Ce BPaTH apXauyHoj UpasuiHo-
citiu, je TIoMaJbarmke JeIHE TAJICKOCSKHU]E UCje O IPECYIHE BaKHOCTH 3a Pa3Boj
paBa, BUJJbHBE U3 KIMHOMUCHUX 300pHHKA, & HAPOUUTO U3 XaMypadujeBor 3a-
KOHHMKa Ka0 hbUXOBE HajBUIIIC TAYKE, & TO j€ UJIeja BiagaBuHe npasa (rule of law).*?

30 L. May, op.cit. I, XVII

31 Vp-Hamyos 3akonuk, A iv 170; 3akonuk Jlunut-Unirapa, i 20 — 37. V enwiory Jlunut-
Wmrrap Harnamasa: V cknagy ca uciuunuitiom peyjy 6oia Yiuya, yuunux ga semmwe Cymepa u Axa-
ga gpaice ipasuyne cygcke nociiyixe. Y cknagy ca o6snanom 6oia Ennuna, Ja, Jluiui-Hwiuap,
cun Ennunos, uciupebux mporcroy u nacusme. Ja yaunux ga Hectamy 6aiaju, Hapuyarea u Kpuyu 3d
ipasgom u cyherem. Ja yuuHux ga ce ipago u UCUHA UCTUAKHY U 3a0UCUajy, U ja goHex 6iaio-
ciuarve semmama Cymepa u Axaga...

32 XLVII 59 - 70

3 Tpeba nu HantoMubaTH 1a ¢y y Cpe/iibeM BeKy MaloOpOjHHU MIPABHU aKTH Y CE0M HOCHITH
TparoBe ujeje BiaAaBuHe mpasa. YacHe nsyseTke npencraBibajy Magna Carta Libertatum u JlymanoB
3aKOHHMK.
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Y enmiory 3aKkoHWKa [ap rmojay4yaBa CBOT MMarnHApHOT HACIETHUKA KOji Tpeda
Jla BaIa Ha goopoouill ¢80l HApoga: ...aKo Waxas 4oeex Oyge yMaH u (§oeobHo)
VMEWan ga ogpaicasa (Yciociuiasmeru) Upasuyti opegax y 3eM/blU, Heka 0opaiiu
HadiCry HA 3aKOHe Koje ype3ax y Mojy Cillely, U HeKa My ciidend oKkpuje (ceeiiny)
wpaguyujy, goruuno eragaree, Hapegoe Koje upouucax u upecyge Koje gonex...>?
Lap je obehao npaBny 3a cBe: Heka ceéaxu owiuehenu iiosege cilop upeg Mojum
Kuiiom, (Kuitom) kpasa ipasge, u Heka my Haiiac 0yqy upouuiiani 3aKoHuU cd
Moje cillene, ga yyje moje uctuanuane oojage, Heka My cilieid HojacHu Koju ciop
ga flogege U HeKa u3yuu c8oj CIyuaj, Heka ymupu ceoje (3a0punyito) cpye, (u He-
ka me ciasu)...?

Ha xpunuma njeje npaBUYHOCTH, XaMypaOu je yBeO MHOTE HOBHUHE Y Ta-
Jaime rmpaso. [IpBo mTo je Mopao ja yurH# j1a Ou 006e30e110 COTUIHY MO0~
Ty 3a BJIaJaBUHY IIpaBa je aa cy30mje KOpyMIIHPAHOCT cyauja. 300T Tora cy ce,
Ha CaMOM IIOYeTKY 3aKOHHKa, HaluIe onpende o cyacTBy. Cyauje cy te xoje he
MPUMEHUBATH 3aKOHUK Y MPAKCH U OJ] BbUXOBOI' IPUAPKABakha lErOBUX OJpe-
naba 3aBucuia je merosa Oyayhnoct. nu he oxxuBeTH y cBaKoJHEBUIU WU
OCTaTH caMmo yTOINHja, o IpaBHE CTaTHKe TOr BpemeHa. [loceban mpobiem ca
KOJUM C€ BaJbasio U300pUTH OWJia je MOTKYIJBUBOCT M MPEBPT/HUBOCT CyAHja.
360r Tora, map y wi. 5 Hapehyje: Axo cyguja (sogu ciiop u) uznece c80jy 0gayKy,
goHece pecyqy uiu ceoje muuinberse saiieuaheno Hoxpanu, ako (owom) ceojy
0gyKy uzmenu, ouhe oiiilyscen u ocyhen wakae cyguja, jep je eeh goneiy ognyxy
UpeuHavuo, Ha Kas3xy gearaeciu iyuia iply og one UpeoOUTHO uspeyere, a Hospx
woia buhe otepan ca cygqujcke cilonuye u HuUKaga euute y ipoyecy Helie cegeiuu
ca cygujama.

Hanuk 6arkama y CpOuju Koje Cy cTaBUIIe MOPATOPHjyM Ha KPEIUTE TOKOM
BaHpemHOT cTama 300r mangemuje KOBUJI 19, un. 48 je mpensuneo: Axo uogex
uma gociienu gyi (3001 uela je outuyoicer), u 601 onyje Agag ouyciuowiu iosme, Uil
byjuya ogrece aeiuuny, unu 3001 cyue He pogu HCUilio, 3a iy 1ogury ox Hehe gaiuu
AHCUTHO BNLACHUKY gYTa; 3a WY TOgUHY HeKa ce gyl otuiiuwe u3 iwabnuye, u Heka Hu
Kamauie ne gaje 3a uy 10guuy.

[lojam HaKHasE MITETE M CBECT O TOME J1a C€ ACTHUKT MOKE U3BPIIUTH U HE-
YUBEHEM, 3adeTa y Yp-HamyoBoM 3akonuKy (4. 31), AeTaspHO je perynucaHa y
XamypabujeBoM 3akoHUKY (Wi 53). [llamaiy, TProBauku areHT KOjU MOCIyje y
UMe U 32 pauyH gamkapa (baHkapa) Hehe OMTH TyKaH Ja BpaTH HOBaLl, aKO TOKOM
MOCJIOBHOT ITyTOBama Oy/Ie OMJbauyKaH O CTpaHe Henpujaresba (wi. 103). Ha tpa-
Iy IPaBUYHOCTH je 1 yBohemwe Hexara (ui. 206-7).

34 XLVIIL 70 — 94
B3 XLVII3-19
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3.5. UyBapu Tpaauuuje 1 Nopoauie

CBaka apxanyHa 3ajelHALA OuJia je TIOHOCHA Ha CBOjy TPaAHMLH]y. 3a BHX
oHa je Oua cehame, oHa je OuJia KOPEH U3 KOra je Kao cTaliio HUKJIA BUXOBa
camammpocT. MMajyhu To Ha yMmy, IpeBHH 3aKOHO/IABIIH CY C€ paJio O3UBAJIN HA
CBETIY TPAAMIU]y U ceOM JCKJIapaTUBHO Mel)y mpHOPUTETE CBOjC BJaJaBUHE
yOpajaiu ouyBame CBETJIe TPaIUIlMje UK MTOBpaTaK Tpaauiuju. Tako jomr mpe
4000 roguHa, Ypykaruaa cpoBoJu pedopme y apkaBu, Harnamasajyhu na, y
CYIITHHH, OH caMo 00HaBJba TIOPEIAK KOjH je dociiojao og tioyeiuka.>®

PenukTy apxanuHux apymraBa y XamypaOujeBoM 3aKOHUKY HE 3HAYE Hhe-
TOBY Ha3a/JHOCT. EHEpruYHM M MHTEIUTEHTHH 1ap KOjH je TOJIHMKO TOra HOBOT U
HATIPETHOT YHEO Y CBOj 3aKOHUK HUje TO ypaauo omaimkoMm. Hanporus. Konek-
THUBHA OJITOBOPHOCT HAIIIJIA j€ CBOje MECTO y 3aKOHHUKY M3 pa3jiora NpaBUYHOCTH:
Axo dmauxkaw He byge yxeaheH, ollbaukanu upeg 60tom wpeba ga Uoceeqouu
KONUKYU je Tyoutuax upeiupiieo. u Hacesme U CIuapeuuna Hacesbd Ha Yujoj 3emmbl
Je twauxa usspuena nagoknaguhe my otdetrio (4n.23). Tanuon, Takohe, HUje Ty
ciyyajHo. OH je 3anmpaBo HaYMCTHja MaHU(ecTalnja uaeje paBHOTEKE, TOITUKO
OuTHE apxauyHUM JApyurTeuMa.’’ M3BpiiemeM KpUBHYHOT JIejia HapyIeHa je
paBHOTeka. OMas3a y TOM CMUCIY He OM permiia mpobiem, jep 61 camo Tac
noMepuJia Ha IPyTry CTPaHy U paBHOTEKa u3Mel)y YIUBCHOT U CaHKIIMje Ou u3-
ocraya. PABHOMEPHOCT ce MOCTHKE HCKIbYYHBO TAJIHOHOM, a 33 TaIallbe TIOH-
Mame peaTHOCTH TaJIMOH je OMO njeallaH HauuH Jia ce 0ajlaHC MMOHOBO MOCTUTHE.
JIoru4HO M jeTHOCTaBHO pelewme. Oko 3a oko, 3y0 3a 3y0. PaBHOTEXKA.

Texma 3a ouyBameM U yUYBphUBAKEM MOPOAUIIE U3BUPE U3 KIIMHOIMUCHUX
3aKOHHKa, Oall Kao mTO ce, HEMUHOBHO, JI0 JieTajba paspal)yjy nurama Opaka,
yCBOjeHa M HAcNeACTBa. Y yBOJY CBOI 3akoHWKa Jlumut-Uirap ce xBaniu aa je
HaTepao OYeBe [a M3PKaBajy CBOjy JCIy, ajli U Ja geilie domadce ceol oya.>
On npeasula u odaBe3y Opahe, kao HacjIeTHNKA OYEBOT NMamba, J1a MOCIIE HETro-
BE CMPTH, OHHU IIpey3My OpHUTY OKO yzAaje muxoBe cectpe (wi. 23). Takohe, oBaj
3aKOHUK MPBH YBOJIH TIOKJIOH 3a CITy4aj CMPTH HajMuiujeM cuny (wi. 31). Emnyn-
CKH 3aKOHMK TNOKa3yje mojadyany Opury o Aeuu: Ako uosek 3auHe geyy, aiu ce
pactiasu og cyupyie u odxcanu gpyiom, on he duiiu uciuepan uz kyhe u ociiasuke
3a cobom c80) umarbe Koje je iamo o6uno u o hie owuhu... (4in. 59).

XaMypaOujeB 3aKOHHK 3a0pamyje UHIIECT, aJIi MPABU PA3JIUKy U Olla KOjU
3TpelIn ca CBOjoM hepkoM KaKkaBa MpOTEepHBAmkEM, JIOK he CHH 1 Majka, Koju
ce mocjie CMPTH OIfa MPENyCcTe MHIECTY, OuTH 000je cnasbenu (w.154 u 157).°

36 Gordon Childe, What Happened in History, Harmondsworth 1964, 107.

37 L. May, op. cit. I, 150.

BALI24-26,iv]-6

3 3a pasnuky ox XamypaOujeBor 3aKoHHKa, XETUTCKU 3aKOHHUK y 4iI. 189 cBe BpcTe KOM-
OuHAaIMje HHIECTa YHU(POPMHO KaKihaBa.
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Kommko je Xamypabujy cTamo Ja ce mopoauniia, ka0 OCHOBHA henwja ApymiTBa,
04yBa, IMOKa3yjy M WIAHOBH KOjH CIIpedyaBajy ola Ja 0JIaKO pa30aiiTHHU CHHA
(1. 168 1 169). Mupa3s ce octaBiba AL U OpauHHM Map je MOpao Jia ra cadyysa 3a
wuX (wi. 173 u 174). hepku kojy oTall MOCBETH Xpamy, noduhe jenny tpehuny
HacJeHor jena opahe (wi. 182). Mumo oBor u3y3eTka, 3aKOHCKH HACJICHU PeJl
YHHWIIM CY CHHOBH, JIOK Cy ce hepke HaMupurBalie Kpo3 Mupa3. 3a yaapame ona,
cUHY ce ozacemnana pyka (ui. 195). 1 Xamypabujes (wr. 209 — 214) u XeTuTcKku
3akoHUK (4i. 17) u Cpenmoacupcku 3akoHU (WI. A21) mTuTe TpyIHUILY.

3.6. OapehuBame Mmepa u 1eHa

VY KJIMHOMUCHHUM 3aKOHHUI[MMA HAIILJIO CE U MYHO MPOIKCca KOjU HE crajajy
y OHO IITO OMCMO JTaHAC HA3BAJHM MTPABOM HJIU MIOTPAXKUIIN Y COIICTBEHUM KOH-
¢ukanmjama. To camMo cBeoun 0 TOME Ja Cy KIIMHOMMCHU 300PHUITN OWITH BUIIIS
BOJHMY KPO3 HCIIPABHO U MOLITEHO JieNlathe, Her0 YHCT HOPMATHBHU TeKCT. [IpBu
3aKOHO/ABILIM CY, UCIIPABHO, BUIIE BOAMJIA pauyHa IITa Y lbUXOBUM ApKaBama
BaJba TIONPABHUTH, KOje U KAKBE HHTEPECE 3aIITUTUTH, HETO Ja CE UCKIBYYHBO
Oase mpaBoMm. [IpaBia 1 MPaBUYHOCT Cy OHEIE OOy HaJl TPABOM U Y TOME je
bUX0BA BEJINYHHA.

Hekana ce Tpammna niau pa3MeHa IOKJIOHA, TOJMKO €CEHIINjaJIHe 3a )KUBOT
apXaum4yHHX JIpyIITaBa, O/[BUjaja y3 pUTyalie, YyHyTap HHTUMHOT KpyTa, OCJIOmEHA
Ha TIOBepe-e (OHO YHYTap 3ajeHHLE WM OHO 3a100MjeHO NyroTpajHUM IMOHa-
BJbAHEM pa3MCEHE ca MPUOaBILCHUM MapTHEPUMA, TPHjaTeJbUMa H CABE3HUIIIMA).
Pa3Bojem poOHO-HOBUAHE TPUBpPEJIE, T0jaBOM HOGYA KA0 MEPHJIIa BPEIHOCTH,
HOPAacTOM CTaHOBHHIITBA, YIeCTalle Cy 1 IIpeBape 1 3aKu1amba Ha MEpH, a CHPO-
MAIllHUjU CJIOjeBU, HEBEUITH KaJa je TProBUHA Y NMUTAY, YBEK CY M3BJIAUHIIN
Ne0JbH KPaj.

300r Tora ce y KJIMHOMMCHUM 300pHUIIMMa NTOceOHa MaXkima rnocsehyje me-
pama, oapehuBamy eTaloHa ¥ YHOUICHY pe/ia y OHO IITO OMCMO JjaHac Ha3Balld
pamHuM oHOCUMa, Oyayh 1a cy TyHO NaKibe MOCBETHIIN HaKHa1amMa Koje MpH-
nanajy oapehennm 3annMamuMa. Yp-HaMmy Ha caMOM MOYETKY CBOT 3aKOHHKA
HarJjamnaBsa Ja je MpoIKcao peoBHa JaBamba 1 ycTaHoBHO Mepe. Jlunut-Hmrapos
3aKOHMK Ha caMOM TI0UeTKy ozipelyje u3Hoce 3a HajaM BosioBa. ENTHYHCKH 3aK0-
HUK Yy MPBUX jeJaHAECT YWIAHOBA TOBOPU HCKJBYUYHMBO O MEpaMa M IIOMEHYTHM
HaKHaJaMa 3a U3BPIICHE Pa3IHUYUTHX T10CIIoBa (HajaM BOJIOBA, TIJIOBHIIA, JKETE-
Jlara uTa.), 0K y Wwi. 14 ¢hukcupa HakHaJe AeaTHOCT Kpojaya. HapaBHo, HajBuIIe
TaKBHX ofipenada je y XaMypaOujeBoM 3aKOHHUKY. UNTaB HEroB METH JI€0 ITOCBe-
hen je Tome. Kpo3 oBaj neo 3akoHMKa TpoMudy Jekapu, oepdepu, Oponapw, rpa-
heBuHapu, BeTepuHapH, HAIOIWYAPH, 3eMJbOPATHUIIH, TOHUYH CTOKE, TACTHPH,
TKauu, CyKHapH, KaMEeHOpeCIH, pe30apu, KoBauu, Tecapu, KOXXapH, TpIIdapH,
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suaapu.*’ YutaBo BaBHJIOHCKO IPYIITBO CMEIITEHO je y 3aKOHHK M HUKO HUje
3a00paBJbeH, HUKOME HHje 0CTAaBJFEHO IIPOCTOpa 3a apouTpepHocT. CBUM moja-
HunuMa rocsehena je ay’kHa naxKma, jep HUKO 3a [1apa Hije HeOuTaH, jep HIUKO
He Tpeba J1a iena Ha CBOjy PyKY, MEMO OCTaJIMX MOJaHUKa LapCTBa.

Ha xainocr, jenuuu wiaH XeTUTCKOT 3aKOHUKA KOjH YHOCH POAHY LIPTY Y
OBY Matepujy U oipelyje KoJIMKe Cy HaJHHUIIE 32 UCTH [10CA0 aKo ra 00aBsbajy
MYIIKapar u )KeHa camo je ASIMMHUYHO cadyBaH, U HEA0CTajy u3HOCH (WiI. 150).

3.7. MuToBHM Kao 010J1ecak paHHjUX BpeMeHa

He3zao0uiia3Hu jieo oBe mpuyie Cy MUTOBH U PEIIUTH]a, a JIABHO je YKa3aHO Jia
Cy OHHU HEOIIBOjPIBPI J€0 OHOI'a HITO Ha3MBaMO NPUMUTHUBHO WJIX apXandHO MIpaBo.
Uak u kaja je Ta Be3a, CTBapameM IPBHUX Ip)kKaBa, Iodelia 1a ciabu u Kaua je mpa-
BO TT0YeJIO0 J1a ce ociobala GanacTa qaBHE MPOMIIIOCTH, 3apal IOIATHOT ay TOPH-
TeTa HOBUM, IIPOKJIAMOBAaHUM 3aKOHUMa, OOTOBH Cy OWJIM Y IPUIIPABHOCTH J1a
yCKou€e KaJi TOJl ce 3a THM yKasaJia moTpeda. 3akoHonasy CTapor Beka HHCY ce
mubunu aa y momoh nmo3oy 6orose. be3 003upa Ha TO IITO Cy CBU OHU CBETOBHU
TEKCTOBH, 0€3 HEKE 3HAUajHH]e BE3¢ ca PEIMTUjOM, MHOTH 3aKOHHIIM PauyHajy Ha
O0oxxaHCKO HamaxHyhe, TOTBPIY WK YaK MPHUMAjy O CaMUX O0ToBa 3aKOHE, TIOMYT
Mojcuja nnmu Myxamena.

C npyre cTpaHe, MUTOBH Cy OWJIM Ty J1a cadyBajy Be3y ca JaJIeKOM IMTPOIILIO-
urhy u 1a 1 gasbe OyJie )KUBe acolyjannje Ha 100a apxauune UpaguuHOCiuU.

VYp-HamyoB 3aKOHHK je U 110 TOM U Tamy MPOOHO JIeA U a0 CMEPHHIIE CBO-
JUM KIIMHOIIMCHUM Hacyennuima. Pelajy ce 6orosu on Anya u Ennmna jgo Hane
n 6borume HuncyH xoju moBome Yp-Hamya Ha TpoH u uyBajy ra.*! Any u Ernn
cy omabpasu u Jlunut-Umrapa,*” anu u Xamypabuja. Benuky yiory kox Xamy-
pabwuja urpajy u BpxoBHH Oor BaBumona, Mapayk u Oor npaszae Lllamam. Ha
BPXY CTeJIe Y KOjy je ype3an XamypaOujeB 3aKOHHK U Koja ce uyBa y JlyBpy npu-
ka3zaH je Oor [llamam xoMe Lap MOHHU3HO Mpeaje 3aKOHe, BEPOBATHO Ja OU UX
0/100p10 U 1a0 UM 00XKAHCKH ay TOPUTET CBOJUM IIPUXBaTameM. TeMesbaH, KakaB
jemaH Biagap HmEroBor Kaanopa u Tpeda ga Oyne, XaMmypadu ce THME HHJjE 3a/10-
BOJBHO. Y eMHIIIOTY 3aKOHWKa, y3 momoh 15 MeconmoTaMckux 00)KaHCTaBa KOjH
CTOje M3a HEeroBOr Jeja, ap OJIyYHO NMPETH CBaKOM OHOM Oynyhem Biamapy
KOj¥ TIOKYIIIa JIa C€ OTJIYIIH O BerOBE 3aKOHE MJIH TOKYIIA J1a UX MEHha, Kao JAeTe
Koje mpu3uBa ctapujy Opahy na ra OpaHe o1 BpImbaka.

40y XeTHTCKOM 3aKOHHKY TIOMEHYTE Cy HaKHaJe 3a TpHYape, KoBade, Tecape, obyhape,
yxape, Kpojade, TKaue, aju U gewiie 106ye Ha diuuye (. 176 — 178)

MAI1-30

42i20-37
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4. 3AKJbYHAK

CBa apxanyHa ApyIITBa IOYMBaja Cy Ha y3ajaMHOCTH, TIOBEPEbY, COTHIAP-
HOCTH, y4aypeHa y CBOjy Tpaauiinjy.*> Axo je Beh cByma 0KoJio OMO HEKHU CTBap-
HU WJIM MMardiHAPHH HETIpUjaTelb, ako ce Beh CBET U mojaBe y lbeMy 00jalimbhaBao
MIPEKOo AyX0OBa, O0OT0OBa, Markje u peurHje, 3ajeIHNIa, KaKo ToJ] Ce OHa 3Bajia Onia
j€ YTOUHILTE, CKIOHHIITE, JIOM CBUX, JeJMHO MECTO Ha KOM C€ HUCY ITOCTaBJbajia
nutama. CBu oarosopu 6unu cy Ty. [loBepeme, curypHoOCT, onctaHak. Obnuyaju
Cy UyBall| status quo Uy IpyLITBO YHOCHIIH paBHOTEKY. OHU cy, Kako Penduna
(Redfield) xaxe: ...so rooted in sentiments and in explanations and justification
that they have the force of what we speak of conscience: they are felt to be right,
ultimately and necessarily right.** Jo meHor pemehema 107a31710 je PETKO, a
CBaka JbyJICKa 3ajeJIHUIIA Pa3BUJIA je MEXaHU3ME KOjUMa ce TO Op30 U ePUKACHO
perraBaJo, MOBpaTKoM y npehamme crame. [I[pBoOuTHa eramTapHOCT H3pOIUIa
je ocehame MPaBUYHOCTH KOJI CBUX 3a CBE.

Henosepeme, cTpax, 60ja3aH oCTaBIbEHU CY 3a oHe gpyie. OHU Ccy OMIH CBE
CYNPOTHO O TPYTIC KOjOj je TojeuHaIl nmpumnaiao. HeomxoaHOCT KOHTaKTa ca gpy-
luMma, KaKBH TOJT OMITH pa3JIo3n KOjH CY JI0 TOTa IOBEIH, YOP3aJIH Cy pa3Boj JbYACKOT
JpYyIITBA YOIIIITE, aJK CY, y UCTO BpPEMe, MOJIAKO HAIPU3AJIH KOXE3H]y apXandHHX
JpylITaBa, yHocehH MOMeTHY ¥ HeIOyMHIIE Y CBaKOJHEBHH KUBOT. [lojennHmu cy
MOCTaJIM CBEJIOLH IPYIITBEHOT paciojaBama. [IpuxBartame erzoraMuje camo je jour
BHIIIE YYBPCTHIIO Be3e n3Mel)y rpyra, oMOraBIIH J1a ce JIaKIle NpeBasule XpoHnd-
HO HETIOBEPEH:-E, Al j€ MOCTENEHO BOAWIIO ClIa0Jbery Be3e ca MATHYHOM TPYTIOM.

Cae TO je MOpaJIo Ja OCTaBH Tpara Ha IpBe 3aKoHozaBIe. HaopysxaHu micMom,
JOCTUTHYTUM HOHO)KajCM, COIICTBECHUM HOCTI/IFHth/IMa, JAPKaBHOM OpraHusanu-
jOM, TIPUCTYTINIIN Cy CTBapamy NPBUX 3aKOHUKA. 1 mpaBo ce, y MehyBpeMeny,
npomeHmI10. OJ1 MICKOHCKOT, MHTYUTHUBHO cXBaheHOT TPUPOHOT [TPaBa, yMOTaHOT
Y PETUTHjy U MOpaJI, NCKa3aHOT KPo3 00m4aj 1 Tabye, CMEIIaHO U TEIIKO OJIBOjUBO
0] TT0jMa TpaBJie ¥ MPaBUYHOCTH 32 CBE, MOCTAJIO je Opy’Kje MONHUX, OHUX KOjH
MMajy CHITY J1a IUKTUPAjy IITa je MpaBo, kKoje he ce caia crmo3HaTH pazyMoM, Kao
BUIIIE HET'O JIOTMYKA TBOPEBHHA JJyXa KOja MOYMBa Ha JABE IIPeMHUCe: UCIO3UIUjH
U caHKIMju. Hekako cremmenn u3Mel)y ctapor M HOBOT, TPBH 3aKOHOJABIIH,
npe cBuX XamypaOu, OKyIIaIH cy Ja poHal)y oHy AaBHO 3a00paBJbeHY PaBHO-
TEXY U 37IaTHY CPEANHY (M caM U3pa3 3/1ailiHa cpeguHa je 3aIpaBo Ipyro nMme 3a
paBHOTEXY).* 3aT0 ce y cBaKoj opujeHTa Ho] ApskaBu CTapor Beka, y CBAKOM
JIPEBHOM 3aKOHY, CTapo ¥ HOBO mperuinhy. OHO IITO 3aIMBJbyje M OCTaBJha 0€3
Jaxa v JaHac je YMibeHHIIA J]a CY YMECTO 30y BheHNX, KOHTPaJUKTOPHHUX JOMallla-

43 Robert Redfield, ,,How Human Society Operates®, Man, Culture and Society, (ed. L. H.
Shapiro), New York 1965, 348.

44 Ibid. 359.

45 ApucrorTel je pBH pas3pauo ieopujy cpegune — Huxomaxoea etuxa, 107a
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ja HEeyKHX W IIPpaBy HEBUYHHX IPBUX 3aKOHO/ABAIA, ITPE]l HAMa BEIMYaHCTBEHU
CIIOMEHHULIU TPaBUYHOCTH, ITpaBJe U Mpasa. Y HbUMa ce HAIUIO MecTa H 3a oce-
hama (ToKyImaj MoBpaTKa apxauyHoj UpasuyHoOCiu), alli ¥ 3a YUCTY TPAaBHUYKY
noruky. Hemmro cnudHo ce femasano y aTMHCKUM cyanuiama. Cynuje mopoTHULU
OWJIHN Cy JIAWITH, JByTH HEBUYHHU TIPABY, aJTH OAPACIH Y TIOJIUCY KOJH j& 1a0 CBETY
JEeMOKpaTHjy, ApyLITBEHEe HayKe, yMeTHOCT. [Ipu omnyunBamy, BOOUIIH Cy ce
ocehamrMa, HHTYUTHBHUM oceharmeM Mpasjie U MPaBUYHOCTH, AU U I0KazuMa
¥ 3aKOHMMa KOJH CY UM IpeIoveHM. 40

OHO 11ITO M3BHUPE U3 IPBUX 3aKOHHUKA CY XYMaHUCuuKe tengenyuje,*’ Koje
he mHoOro KacHuje 3axBarutu ['puky, npe ceera Atuny.*® Ta Gpura koja ce Ha-
BHJIa HAJl CBUM CJIOjeBUMA JIPYIITBA j& TUPJHHUB, ako Beh HUje 01O cacBUM ycIe-
1IaH, MOKYIIaj MUPEHa PAaciojeHor, KIaCHOT APYyIITBA.

VY apxau4HUM JPYIITBHMA, IPBOOUTHO, MPUMHUTHBHO MPABO, KOj& U3BUPE
n3 o0nyaja, Kao jenaH o] HajBaKHUJUX acreKkara KyaType, 0oe3oehuBaro je npa-
BUYHOCT 3a cBe. Ta MpaBUYHOCT ce pas3iuKyje o JJBOpKMHOBOT CXBaTama MpaBHy-
HOCTH K20 CKyIla IPUHIUIA, a He HOPMH M IIpaBHJIa, KOjH 00aBe3yje camo yTo-
JIMKO IIITO MPH JIOHOIIEHY OIIyKe Mopa OuTH y3eT y pasmarpame.* [IpaBna ce
noApasyMeBaa v IPEBHOM YOBEKY, OHa U HUje Ouiia noTpeOHa Kao KOHLENT, jep
je KHUBEO y HEKOH(PIUKTHOM, XyMaHOM APy TBY." YV apXaudaHOM IPYIITBY U3Y-
3eLu Cy MOTBphUBaIK mpaBuio. PemaBame cBakor cykoba yHyTap jeiHe 3ajel-
HUIIE, HEYTpalIncame KOHMINKTA U CAaHUpake oCIeauIia, mospahaj y mpehamrme
CTame, CaMo Cy MOTBPH)HUBAIN KOXE3Ujy U MOJACTULIANIHN 3ajeIHUIITBO, a apXanyHOo,
MPUMHTHBHO IPaBO°' U3Ia3MUIIO0 j€ U3 CEHKE MTPaBUYHOCTH, CaMO KaJa je Tpedairo
CaHKLMOHUCATH MOHAIIAE KOje je HapyLIHJIO PABHOTEXKY 3ajeAHHLIE. AHTPOIIO-
JIOIIKY TIOTJIE/ Ha MIPAaBUYHOCT, BE3aHy 3a apXauyHa JPYIITBA, pa3liuKyje ce of
ilpasnuuxol mouMama. Haume, naHnac mpaBUYHOCT M XyMaHOCT Hajaxy Jia ce
JBYITH TPETUPA]Jy Kao TOjeTUHITH, MHINBUIYaTHO, a He 1a ce oapelyjy mo korek-
TUBHOj MIPUNATHOCTH (OUJI0 ETHHUYKO], PACHO], TIOJIHOj, BEPCKOj, UTA.). HampoTus,

46 Burire 0 Tome — C. ABpamoBwh, op. cit.. 29-37. To he 3a nocnequily nmMaTu pa3eoj peTopHKe,
Kao BemTuHe yoehuBama, y ['puxoj, u moceOHO ATnHH. Bume o tome — Iparytun C. ABpamoBuh,
Wnwuja [1. JoBaHos, ,,PenatuBusanuja npasae kpo3 petopuky — [Inaronos nujanor ,,['opruja“ kao
napanurma, 36opuux pagosa Ipasnot ¢paxyniueiia y Hosom Cagy, Hosu Cazn 2020, 1, 245-265.

47 L. May, op.cit. I1, 681. On notom 3aksbyuyje: From ancient times until today humaneness
of a legal system is seen in the way that justice is meted out, and in the way that equity is seen as
amelioration of strict justice.

48 C. Aspamosuh, Pano ipuko iipaso u 'opiuuncku saxonux, Beorpan 2020, 45.

49 May L., op.cit. II, 690.

30 Jomr y IV Beky mpe HOBe epe, KnHeckd Grio3od MeHKHjyC je, 3a10jeH KOH(YIHjaHn3MOM,
3aCTyIao CTAHOBHUILTE Jla aKO CE€ Jby/IH MOHALIAjy XyMaHO jeJlaH [pemMa JIpyrom, Ty OHJa Hema
MecTa (hopMaTHOM MpaBy, a YaK HU CyJUjama.

51 Meljy aHTpOIIOI03MMa HeMa carsacja 0 TEpMHHY KOjUM OH ce HAa3BaJI0 OBO IPBOOHTHO
mpaBo. Tako, Ha mpumep, Xoben (Hoebel) mpaBu pa3nuky u3Mel)y apxandyHOT U IPUMHUTHUBHOT IIpaBa.
—E. A. Hoebel, The Law of Primitive Man, Cambridge 1954, 5.
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apxauyna 4pasudHoCil ce IPOCTUPE HA YUTABY 3ajeHUILY, O€3 pa3IKe U UCTa
je 3a cBe. To IpymITBO je MpaBeIHO caMo 10 ceOH, jep je TO OMO YCIIOB OIICTAaHKa.
Wneja mpasne mommia je ca gpyluma, kaaa je Tpedajo, Ha IpuMep, OrpaBIaTH paT
WM KpBHY ocBeTy. Kana je Hamepa Ouna na ce ca gpyiuma NoBexe, MTo je O1o
MHOTO CJIOKEHH]H 3a][aTaK HETO PaTOBame>2, 3a30p U HETIOBEPEHHE, TOBEIH CY 10
JlaJber pa3Boja Mmpasa, jep Cy ce Ha TOM TepPeHY MPOHAJIA3HIIM MEXaHU3MHU IPBO-
outHor 00e30¢chema, hep pasMeHa u ynpykuBama U CKjalama caBesa.

MebhyTum, mupemeM 3ajeTHUIA, FBFUXOBUM MEIIAEkEM U IIOBE3UBAKHEM, U3-
MU3akEeM TIOjeIMHUX CJI0jeBa APYIITBA, KOjU rpabe m OOraTCTBO M MOh CBOjUM
CTaTyCOM, CTBapameM IMPBUX JIPKAaBA, PABHOTEXKA, CTAIUTAPHOCT U dPXAUUHA
iipasuyHocii HECTAjy U yTUPY MECTa HUIEjH MpaBIe Kao MojeJHHATHE TPaBUIHO-
cTH, Kako ux Tymauu Panopyx (Radbruch) y cBojoj ,,dunozoduju npasa“, koja
ce Marepujan3yje Kpo3 oIyKe Biaaapa mwin cymoBa. [Ipasaa kao muioct, Ouia
je y muxoBuM pykama. Y I'pukoj, Temuna je 6oruma npasa, ajiu U 3alITUTHULA
CyIoOBa, pa3liBajajy ce MOjMOBH IpaBa (Homoc) U TipaBne (guxe), a caMm TePMHUH
guKe MOXe 03HaYaBaTH U caMo cyheme u cyacku crop.>

W neja mojenmaavHe MPaBUIHOCTH, TIpeko MecornoTamuje, pamupuhe ce 1abe.
T'opTHHCKH 3aKOHHK, Y CBOjOj IPBOj KOJTYMHH, OMOT'YhHO je cyaujama ia Cyae uin
TI0 CJIOBY 3aKoHa (dikazein) WTH IO COTICTBEHOM oceharsy TpaBUIHOCTH Y3 TTPETXOI-
HO TOJIOKEHY 3aKNeTBy (krinein).>* JIenaTHOCT pUMCKHX IpeTopa Ouia je Haaax-
HyTa IpaBuyHOMINY, Kao u pabuHCKa mpaBHa Mucao. Lumepon je (Topica, V, 28)
obHyaje 1 MpaBUYHOCT yOpajao y M3BOpeE MpaBa, ajlk UX KaCHHjE, KIIACHUYHH PHMCKH
MIPaBHHUIA BHUIIE HE MOMHUILY.> Y UcIaMy, Kaauje HUCY TpoQeCHOHaHE CYAHje,
Beh yriieiHu, y4eHU JbyIU KOjU Cy/ie TI0 CBOM ocehajy MpaBUYHOCTH HAJaXHYTH
Ky’panom 1 cynom. Meja BitagaBiHe 1paBa pamipriia ce u3 Mecornoramuje. AHTPO-
MOJIOIIKY MOTJIe]] Ha KIIMHOMKUCHE 300pHUKE, n3Mel)y ocTasior, 6ala HOBO CBETIIO
Ha Opujenitiaite geciioiiuje i TOUMarbe TPABUYHOCTH, TIPABJIE U PaBa Y HUMA.

ETHomOIIKM MaTepujalt ¥ aHTPOTIONOITKH TIOTJIE/IN Ha IIPABO U KeTOBY TyOOKY
HCTOPH]Y, MOYK/Ia CY TaHAC aKTYEITHHJU HETO UKaJIa, jep Mmoka3yjy aa Ou MpaBUYHOCT
Tpebano aa Oyne 3a cBe, JaTa U JOCTHKHA CBUMA, a JIa C€ TO TIOCTHKE CaAMO aKO
mpaBza Oyze JOCTyITHa CBUMA M aKo MpaBo, 0e3 pa3Iuke, MOYHE MojeTHaKo da Ce
npuMemyje Ha cBe. Ako je XXI Bek mpe HOBe epe N3HeIPUO IPBHU 3aKOHHUK YOBE-
JaHCTBa U Beh Taz, y cpei paciiojeHor IPYIITBa U CBeMOhHE Ifapcke BIACTH, yIIO-
3HA0 YOBEUAHCTBO Ca KOHIIENTUMA MPaBJIe, TPABUYHOCTH U MArJIOBUTOM BH3HjOM
BIIaJlaBUHE MMpaBa, oHga X XI BeK, BEK OCTBAPEHUX JBYACKUX 100012, Ca YCTOIH-
YEHOM BJIaJIaBUHOM I1paBa, BUIIIE He OM Tpedaio J1a paBu pasiivke Mehy jbyuma,

52 G. D. Mandelbaum, op. cit. 299.

33 C. Aspamosuh, Gnome dikaiotate..., 18.

34 C. Aspamosuh, Pano ipuko iipaso..., 232-233.

35 Marponua U. Cuu, ,,Tymaderme mpaBa y CKjIajy ca npaBu4Hourhy y puMCKOM MpaBy*,
36opnux pagosa Ipasnot ¢arxynimeiia y Hosom Cagy, HoBu Can 2015, 2, 619.
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a Bpeme he mokazaty na i he Tako u OMTH. AKO je UCTHHA J]a aHTPOITOJIOTHja
JIPIKH 8eUKO 0T1egd10 Y KOME Ce YOBEK OrJie/ia y IyHOj CBOjoj OeCKOHauHOj pa3-
JUYUTOCTH ®, IPaBO BOAM padyHa Jia YOBEK He pa30duje TO Orjaeaao.
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Relicts of the Earliest Understanding of Fairness, Justice and Law
in the First States of Antiquity — A Legal-Anthropological View

Abstract: All archaic societies were founded on the principles of equality and
solidarity. Another common trait were the mechanisms for regulating social beha-
viour, as they were crucial for a society’s survival. In such types of societies, archaic
fairness existed. It manifested itself through egalitarianism, solidarity, but also
through the static and conservative elements and was based on the customs which
were binding on all the members of the society. When archaic societies became
layered and started to expand and mix with other communities, the initial cohesion,
security and archaic righteousness slowly started to disappear and instead, the
concept of justice appeared. Unfortunately, that caused an irreversible damage
to the balance that once existed as the ideal state in the archaic societies.

The invention of the writing system and the creation of the first states eventually
enabled the Cuneiform Law to develop and as the result, the first law codes of the
humanity came to life. The first states and their rulers found themselves at the cros-
sroads between “the old” and “the new”. The law was heavily shaped by the nobility,
so all of the privileges were created explicitly for the nobles, while the poor were
yearning for the past times which were more kind to them. The new law slowly star-
ted to suppress the old customs. The ancient rulers, at least instinctively, if not con-
sciously, recognised the need for a balance which would guarantee order and peace
in the state. In Egypt, where the archaic elements survived the longest, the echoes of
archaic societies and ancient beliefs could be found in the principle of Ma'at, the
weighing of souls and the Book of the dead. The creators of Cuneiform Law also
found their ways and strategies to present themselves as just and caring rulers. The
evidence for that can be found especially in the provisions of the law. Whether they
are referring to their own achievements and merits, or offering protection and care
to the vulnerable members of the society, or revoking privileges of the nobles for the
sake of the greater good, or turning back to the tradition, or “buddying up” with the
gods, or determining measures and compensation amounts, they are, above all, trying
to be exemplary rulers to their subjects by putting the rule of law first.

Keywords: Archaic societies. — Righteousness. — Justice. — Law. — Cuneiform
law codes.

HatyMm mpujema pana: 23.09.2020.
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JO3BOJBEHOCT PEBU3NJCKE
KOHTPOIJIE OHEHE JIOKA3A ¥V
ITAPHUYHOM IIOCTVYIIKY

— O mospy mpumene 4. 407 cT. 2 y Be3u ca wi. 403 ct. 2 31111 —

Casiceiniak: pesusuja ipotius iipecyge y UapHUUHOM HOCULYIKY je Uy CPUCKOM
iipasy UpaguyuoOHaIHO CX8AUAHA KAO UPAGHU JIeK V) KOjeM ce He Modice UCTUuya-
Wy HOTpewHo YiuepheHo YUEHUYHO CULARe — PEBU3UJCKA KOHUIPOAA OYeHe go-
Kaza ouna je nemoiyha. Mze6opna pegaxyuja 3axona o UapHUYHOM HOCULYVUKY U3
2011. togune, mehyiuum, uspuuuitiomn ogpegoom omoiyhasa y ogpehenum ciyuaje-
suma waxo newino. Tememno ipeypeherve gosswenociuu pesusuje Hosenom 2014,
MaKap Ha peqakyujckom Uaamy, Yiuuyao je Ha uo/be UpuMeHe pesusujcke KOHupo-
ne oyene gokasa. Jluiuepaiiypa u ipaxca BKC cagawrve cuiarse pasnuuuiio cxea-
wajy. ¥ pagy ce ipeo obpahyje tiomwe ipumerne ogpegoe Koja ypehyje 060 iuinarse,
ga obu ce wotom oyenuo dociuiehu xonyeiul. Pezyniauiu ioxasyjy ga je mwume
gogaiuno cmarvena yukyuonaina citocoonociu BKC, umajyhu y eugy pescum
g0360,beHOCIIU pesU3lje.

Kawyune peuu: pesusuja iipoiuus iipecyge, Bpxosnu xacayuonu cyg, oyeua
gokasa, HoipewHo YiuspheHo YurbeHUYHO cidrye.
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1. YBOJI

1.1. KoHuenT BpxoBHe HHCTAHIIE Y NAPHUYHOM NOCTYIKY
Ka0 HCK/bYyYHBe NPaBHe HHCTAHIe

Y Mopy pa3iMYUTHX MOJea IPABHOT JIeKa IPOTHB (IPYTOCTEIICHNX) Mpe-
Cy/ia y MapHUYHOM MOCTYIIKY O KOjeM OJTydyje BPXOBHA MHCTAHIIA,' YHHH CE Ja
NOCTOjH jeIHA 3ajeTHUYKA KapaKTePUCTHUKA: OH je OTpAaHHUCH IIPaBHH JIEK Y TOM
CMUCITY, J]a C€ Y H’eMy He MOT'Y M3HOCHUTH Pa3JIo3u KOjy yKa3yjy Ha Tpelike y
yTBphuBamy unmeHnna. biavke v mpaBuIIHHjE, IITO je 3aIPaBO CPXK KOHIIENTA,
BPXOBHA MHCTAHIA HE KOHTPOJIHINE MPABHIHOCT pellaBamba YHHEHUIHHUX MTHUTa-
ma. OOpHYTO, KOHTPOJIA je OrpaHnYeHa Ha T3B. IPABHE I'PEIIKe — IPEIMET OBa-
KBOT MHCTaHIIMOHOT TIOCTYIKA je MUTalke MPUMEHEe U HAauMHa TIPUMEHE jeHe
HopMme.? To 3Ha4H /ia je BpXOBHA MHCTAHIA [TPU HCIIUTHBAKY MOOUjaHe mpecye
BE3aHA YNBCHUYHUM CTambeM cajpxaHoM Yy 1oj. CiimkoButo Beh Bax (Wach)
UCTHUYE /1A je YNbEHIYHH MaTepujall AepUHUTHBHO OOJIMKOBAH OJ] CTPAHE HHKHX
uHcTaHu.’ TakaB MpaBHU JIEK — a TO je y nomaheM npaBy ckopo Beh jenan Bex
peBH3Hja IPOTUB MpeCyie — HUje revisio in facto, Beh revision in iure.* Otyna ce
— IIpe CBera y JJUTEepaTypH U CYJCKO] TPAKCH HEMAaYKOT TOBOPHOT MOJpyyja — I'0-
BOPH O BPXOBHO] HHCTAHIIN Ka0 MPaBHOj HHCTAHIHN (Rechtsinstanz), Koja je aHTHIION
YUeHUYHO] uHCTaHIM (Tatsacheninstanz).

[Mocnenunia oBakBe TpaANUIIHOHAIHE ((U3HOHOMHM]E TIPABHOT JIEKa j& HYKHOCT
pasrpaHUYCHa MPABHUX U YNLCHUYHUX MMUTaba. Ped je 0 TpaauIlHoOHATHOM® 1
BEYHUTOM MPOOsIeMy,® KOjH OaBHO 3a0KYI1/ha KaKO JIUTEPaTypy, Y KOjoj Cy yCIocTa-
BJbEHE PA3TMUNTE TEOPH]j€e, TAKO M CYJCKY Mpakcy.” AnicTpaxyjyhu cBe pasiuke,
Moxxe ce MehyTuM pehu 1a MocToju CariacHOCT O CPEIUILTY ITOjMa YHHCHUIHOT

'O pasnuYuTHM THIONOTHjaMa TEOPHjCKUX MOJIeNa, Ka0 U FbUXOBOj PEIATHBHOCTH Y KOH-
KpeTHHUM IpaBHUM nopennma Bua. Michal Bobek, ,,Quantity or Quality — Reasoning the Role of
Supreme Jurisdiction in Central Europe”, American Journal of Comparative Law 57 (2009), 36 u
cren.; Ales Galic, ,,A Civil Law Perspective on the Supreme Court and its Functions”, The functions
of the Supreme Court —issues of process and administration of justice”, Warsaw, 11-14 June 2014,
2 u crern., http://colloquium2014.uw.edu.pl/wp-content/uploads/sites/21/2014/01/Ales-Galic.pdf;
ynop. u Hans Priitting, y: B. Wieczorek, R. Schiitze, Zivilprozessordnung und Nebengesetze, 7.
Band, Berlin 20144, § 542 mapr. 6p. 7.

2 H. Priitting, y: B. Wieczorek, R. Schiitze, § 546 mapr. 6p. 1.

3 Adolf Wach, ,,Die Tat- und Rechtsfrage bei der Revision im CivilprozeB“, Juristische Wochen-
schrift 1881, 74.

4 Ibid.

S Vmop. Hans Priitting, Zulassung der Revision, K6ln 1977, 195.

% Vrop. Anekcanap Jakuuh, I pahancko ipoyecro iipaso, beorpanx 2017°, 698.

70O Tome y jomaho]j TUTepaTypu YMECTO CBUX, ca JajbiM yinyhuBamuMma, Bua. Becna Pa-
kuh-Bogunenuh, Pesusuja ipoiius iipecyge, Hopu Can 1995, 177 u cnen.; 3a HEeMauKo MpaBo
YMECTO CBUX, ca JajbuM ynyhusamuma, Bua. H. Priitting, y: B. Wieczorek, R. Schiitze, § 546 map.
Op. 3 u cren.
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MIATamka, KOje je U3y3eTO 07 KOHTPOJIe BpXOBHE MHCTaHIIE. To je, MPUHITUIIH]EITHO,
MPaBHIHOCT OIIEHE JJ0Ka3a O]l CTPaHe HIKECTEICHUX Cy/I0Ba, U TO Kao Takse.?
Jlaxiie, MpOTOTUT YHECHUYHOT MTUTAhA je Pe3yJITaT OlleHe J0Ka3a, KOju MOXe Jia
Oyze ABOjak: WJIM /2 je MOCTUTHYT TPakKeHU CTaHAap[ JA0KazuBama (yTBpheme
Jla je CTIOpHa YH-CHUYHA TBPAha HICTHUHHUTA WJIM HEUCTHHHUTA), WU 1a HHjE 110-
CTUTHYT (YTBphere 1a He MOXKe ca TPaKeHUM CTaHAApOM Jia Ce 3aKJbyUH HU Ja
je criopHa YNeHUYHA TBPAha UCTUHNTA, HU Ja je HEeUCTHHUTA — non liquet). [lpn
TOMeE, BaYKHO je ucTahim 1a y OBAaKBOM KOHLIETITY CaMo OLieHa JI0Ka3a HHje MPeaMeT
KOHTPOJIE; YKOIHUKO je y TIPOLecy OlleHe J0Ka3a UIaK MOrpelrHo NPUMeHheHa HeKa
MpOLECHONpaBHa oApenda, OHJa je TO MUTAKkE MPABHO, H TOCTYITHO KOHTPOJIH
HajBHIIE HHCTAHIIE.’

1.2. HayeiHo mpuxBaTame KOHIIENTA y BaskeheMm cprnckom npasy

3aKkoH 0 mapHuYHOM TOoCTynKy u3 2011. rogune'” moaasu TPUHIIUITHJEITHO
o7l mprKa3zaHor konuenra. [lorpemrHo yrepheno ynmeHndHO cTame (Wi 375 cT. 1
3I1IT), y Koje HeCTIOPHO CIajia IOorpeliHa olleHa gokasa,'! mpema . 407 cr. 2 31111
HUje peBU3MjCcKH pasior. MehyTum, y onHocy Ha paHuje Baxkehe npaso, uin. 407
ct. 2 3III caapxu u KI1ay3ymy ,,u3y3eTka’, Koja je KOHCTpyHcaHa Kpo3 yiyhu-
Bam€: I03BOJBEHO j€ HCTHUIAE OBOT pas3iora .y ciayuajy wi. 403 ct. 2 3I1I1”. Ilpu
tome, n3BopHH 4. 403 cT. 2 31111 Ha koju ce Bpmu ynyhuBame je ypehusao mo-
3BOJbEHOCTH PEBH3H]jE M0 Kay3aJlHOM KpuTepHujymy (6e3 003upa Ha BpeIHOCT
MIpeaMeTa CIopa), M TJIacuo je: ,,PeBu3nja je yBeK MOMyIITeHa Kaia je TO MpeaBH-
hero moceGHuM 3akoroM™.!> OBa HOBHMHA je HAILIA OJ[jeK U HA APYTOM MECTY y
3I1I1, y cmucay mpoliecHe omnepasnoHanu3aiuje: mpema 4. 416 crt. 3 3I111, ako
PEBU3H]CKH CY OLICHH J1a j€ YNHCHUYHO CTambe MOTPELIHO YTBP)EHO ,,y Ciryyajy
n3 wrara 403. ctaB 2. OBOT 3aKOHA, OH YKHJIa IPYTOCTEIeHY Mpecyay U Bpaha
IpeaMeT APYTOCTENEHOM Cyly Ha TIOHOBHO OJIJTyYHBabE.

8 Vriop. B. Pakuh-Boauuenuh (1995), 233;

® Vrop. BKC, 6. 11. 2019 — PeB 5412/18; 3a HEeMa4Ko IPABO YMECTO CBHX ca JaJbuM yryhu-
BarbuMma Bu. Wolfgang Ball, y: Hans-Joachim Musielak, Wolfgang Voit (Hrsg.), Zivilprozessordnung
mit Gerichtsverfassungsgesetz, Miinchen 2020'7, § 546 mapr. 6p. 9 u ciel1.; 3a ayCTpUjCKO MPaBO
yMecTo cBuX ca nasbuM ynyhusamuma Bua. Elisabeth Lovrek, y: Hans W. Fasching, Andreas Ko-
necny (Hrsg.), Kommentar zu den Zivilprozessgesetzen, Band IV/I, Wien 20193, § 503 mapr. 6p. 51
U clieq.

10 Cryowcoenu inacnux PC (CI" PC) 74/11.

1 Ped je 0 jenMHCTBEHOM CXBaTamy JOKTpUHE, ymop. camo bopusoje [losunh, Komeniuap
3akona o tiapnuunom iociiyiixy, beorpan 2009, 914.

12 TIpu Tome, penakuuja je Heoarosapajyha, jep pesusuja 6e3 orpaHnYeEHa MOXKe OUTH J10-
3BoJbeHA 1 ToceOHOM onipenoom camor 3IIT (amp. umn. 441 3I1I1), va mTa ¢ mpaBoMm ykasyje bogu-
poia; Bua. Huxona bogupora, ,,[Ipuctyn BpxoBHOM KacaliuoHOM cyny y rpajaHCKUM cTBapuma’,
y: C. Jlunuh (npup.), [lepciiexiviuge umiiiemeniuayuje espoiickux cilangapga y upasHu cuciiem
Cpouje, krwuia 3, beorpan 2013, 194.
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3I1I1 je outHO HOBenupan 2014. rogruHe AOHOMIEHEM 3aKOHA 0 H3MEHaMa U
nomyHama 3akoHa o napauuHoM noctynky (Hosena 2014).1* Onpente o moryh-
HOCTH UCTHIamka MOTPENTHO yTBP)EHOT YHIHEHUIHOT CTamka HEMOCPEIHO HUCY
npomemeHe, Tako Aa ui. 407 ct. 2 u un. 416 ct. 3 31111 u name ucto rnace Kao y
M3BOPHOj pemaknuju. Mehytum, ai. 403 ct. 2 3I1I1, Ha kKoje ce ymyhyje y 00e
onipenoe, je nonymeH. Y \beMy ce caaa ypehyje 103BosbeHOCT peBusnje 6e3 00-
3Wpa Ha BPEIHOCT MpeaMeTa cropa, OAHOCHO 0e3 003upa Ha KapakTep cropa
(MMOBMHCKH HJIM HEMMOBHHCKH), TAKO J1a je OHA YBEK JI03BOJbECHA aKO je: MOCEOHOM
3aKOHCKOM OZIpea00M IPOMHCAHO (T. 1); IPYyTOCTENIeHH Cy I TPEHHAYHO TIPECYTY
Y OJUTYYHO O 3aXTEBUMa CTpaHaka (T. 2); IpyrocTerneHu CyJl yCBOjHO kaly, YKu-
HYO TIpeCyAy U OIJTYYHO O 3aXTEeBUMa CTpaHaka (T. 3).

1.3. ITocTaBame mpodaema

JacHo je na je ncTuIame MOrPEITHO YTBP)ECHOT YNEEHUIHOT CTamha y PeBU3H-
juy onpeheHuM cirydajeBUMa 103BOJHEHO; Y TOM CMHUCITY, Ta/la HOCTOJU PEBU3HjCKA
KOHTpOJIa OlLIeHe JIoka3a. HernpaTu Tako HElITo KaTeropuyKy, 3HaYH 3aCTYIIaTH CTaB
contra legem, TO je 32 TOrMaTHKY HEAOMYCTHBO MCTO KA0 U 3a CYJCKY Ipakcy.'
[IpoGrem je, MehyTUM, OTPETUTH CITyUajeBe Y KOjHMa j& TaKO HEIITO T03BOJHEHO.
Kako he ce nokasaru, Beh je n3Bopna pemakuuja 3I1I1 nzazsana nenoymuue y
JUTEPaTypH, U JIOBEJIA JI0 Pa3InIuThX cxBarama. C apyre cTpane, o craBy BKC'y
TOM IEPHOJy HeMa AOCTYIHUX HHPOpMAaIHja, aJli HTEKAKo UMa O cajia Bakehem
npaBy — oHOM HakoH Hoseire 2014, mTo je mpoIio He3anakeHo y JUTepaTypH.

VY cknany ca peueHUM, y OBOM pady he ce moKymaru AaTu OATOBOP Ha I0-
CTaBJbECHO THTamkE, BOjJehW padyHa Mpe cBera 0 BPeJHOBAkUMA 3aKOHO/IABIIA,
KOja MOKJ]a HECY IIPaBHOIMOJUTHUYKHU ONpaBAaHa, OJHOCHO KOja HUCY pe3ysiTaT
WCIIpaBHUX JTOTMATHYKHUX cTaBoBa. [loToM he ce Ha 6a3m noOHjeHNUX pe3ynTaTa
orleHUuTH noctojehn KoHIenT.

2. CXBATABA YV JIUTEPATYPU U CYICKOJ ITPAKCU

3.1. CxBarame uzpopHor 3IIIT
3.1.1. Jlutuepaiuypa

Beh no nonomemy 31111 Teopuja ce mo3zabaBunia oBUM nutameM. [Ipema
cxBatamwy [leiupywuh/Cumonosuh, kaga ce peBusmja u3jaBjbyje MO MOCCOHOM
3akony (ui. 403 c1. 2 3I1II), oHa Moe na ce u3jaBu U 300T ,,HETIOTITYHOT FITH

13.Cr PC 55/14.
14O contra legem cyhemwy, OAHOCHO contra legem cTaBOBUMA JOrMaTHKE, KA0 CMPTHUM
rpexoBuma, Bua. Ernst A. Kramer, ,,Judizieren contra legem®, recht 2/2017, 180.
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b

MOTPEITHO YTBPhEHOT YMEbeHUTHOT cTama’”.!> McTor cxBarama je 6mo u Jaxwuh.'®
[Ipema ToMe, OBM ayTOpH Cy 3aCTyIaJIH CTaB Jia je KOHTPOJIA OIICHE JIOKa3a J03B0-
JbCHA Y CBUM CITy4ajeBUMa J03BOJHCHOCTH PEBHU3H]E TT0 KAY3aTHOM KPUTEPHjYMY.

CynpoTHo je, meljyTuM, U3BOPHH pexXuM cxBaTana Pakuhi-Bogunenuh. Io
10j, wi1. 407 cT. 2 y Be3u ca u3BopHUM Wi. 403 ct. 2 3I1I1 moxpa3ymesao je na je
Hamnajame YNHECHUYHOT CTalkha y PEBU3HjU 3aucTa Moryhe camo ako je peBusuja
JT03BOJbCHA TTOCCOHUM 3aKOHOM; ajii Y3 TO, HEOMXOTHO je U Ja ToceOaH 3aKoH
,,I3PHYHO TPOITHIIIE /]a C€ PEBHM3H]a MOXKE U3jaBUTH 300T YUNFbEHMYHHX THTarba .l
JonatHa apyrymenanuja, Mmehytum, Hrje qata. OHO mITO je oBAe Beh BaykKHO CTI0-
MeHYTH jecTe J1a y To BpeMe (2011) Huje mocTojao cirydaj Jia ce je/THOM 3aKOHCKOM
onpendom, 3a MoceOHy BPCTY CIIOPOBA, IpenBrl)a MOTYhHOCT peBH3HMjCKOT Halla-
Jlakha YMECHUYHOT CTama. TakBe oJpe0e HU JaHac Hema.

Konauno, hogupoia je ocTaBHO OTBOPEHHM OBO MUTamkE, KOHCTATYjyhu 1a
,,HU]j€ JaCHO” Jia JIM je HallaJjakhe YUHCHUTHOT CTamka JI03BOJBCHO KaJia je PeBU-
3Hja JI03BOJhCHA 110 Kay3aJTHOM KPUTEPHjYMY, HJITH j€ HYXKHO U Ja TIOCTOj! moceOHa
ozpenda Koja Tako HemTo omoryhasa 3a koHkperan crop. '

3.1.2. Cygcka iipaxca

O cxBatamy BKC 3a 0Baj IeproJ HE MOXKeE J1a Ce TOBOPU, YKOJINKO CE UMa Y
BH/ly YNECHUIIA HEMa 3BAaHHMYHO 00jaBJbEHHX OUTyKa Y KOjUMa Ce MaKap Iocpe-
HO jaBJba TipodaeM. To HykHO He 3Hauu aa ce BKC o0 ToMe HUje h3jallmbaBao, ¢
003upOM J1a je TeK 3aHeMapsbUB OPOj OUTYKa M3 OBOT Tepruoja o0jaBsbeH.!”

3.2. CxBaramwe HoBeupaHor 3IIII — Baxehu pexum
3.2.1. Jlutuepaiuypa

Hoga pemakmmja 4. 403 ct. 2 3I1I1, a THMe, Makap Ha je3WYKOM TLIAHY, U
npomeHa noJsba npumene wi. 407 cr. 2 u un. 416 cr. 3 3I1I1, Huje nonena 6mi0
KaKBe IPOMEHE Y cxBaTamuMa Jureparype. LltaBuie, HaBeneHa npoMeHa Huje
HU y3€Ta y pa3MaTpame.

15 Hesena [leTpymuh, [Iparossyd Cumonosuh, Komeniap 3axona o dapnuunom dociuyixy,
Beorpan 2011, 770.

16 Anexcanmap Jakmuh, I'palhancro ipoyecno ipaso, beorpan 20126, 638.

17 Becna Pakuh-Bonunenuh, ,,3akon o napauanom nocrynky Cpouje 20117, Ilpasnu 3aiiu-
cu 2/2011, 554.

18 Hukomna Bomupora, Hosu 3akxon o apuuunom iociuyiixy, beorpan 2012, 237; Hukomna
Bonupora, ,,Banpennu npaBHu JIKOBH y HOBOM 3aKOHY O HapHUYHOM NOCTYTIKY”, [Ipago u iipu-
spega 7-9/2012, 116.

19 1 10 — BaXHO je U OBJIC HATOMEHYTH — IPOTHBHO UMIIEPATHBHO] 3aKOHCKOj OJ(pei0un J1a
ce cBe omuryke BKC 00jaBibyjy Ha BeroBOj MHTEpEHET cTpaHuiy (4i. 33 ct. 2 3akoHa o ypehemy
CyJI0Ba, C HAIOMEHOM JIa 3aKOHOZABall OBJIe KOPUCTU TEPMHUH ,,Be0-CTpaHHUIa™).
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Paxuh-Bogunenuh v najpe 3acTymna HACHTUIHY Te3y Kao u 3a u3BopHu 3I111:
Hamnajame YUIHEHUYHOT CTakha y PEeBU3HUjU je Moryhe kajia je oHa JI03BOJbeHA 110
Kay3aJHOM KPUTEPHjyMYy, U KaJia IOBPX TOTa IIOCTOjH MoceOHa onpenda kKoja u3-
puunTO Tako Hewto npeasubha.?’ V geny nuteparype ce (mpehyTHo) criequ oBaj
ctaB. Tako ce 32 aHTHAUCKPUMHUHAIINOHE TTAaPHUIIE, Y KOjUMa je peBU3Hja YBEK
no3BosbeHa (4. 41 ct. 4 3akoHa 3a0paHu AUCKpUMHUHALK]E),?! 3aCTyma cTaB J1a
Haltaakbe YNCHITHOT CTamka HUje J03BOJBEHO, jep je TOTPEOHO aa 3aKOH TaKo
HEIITO U3PHYUTO MPOITHIIE, [IITO HOTOPHO HHjE CITy4aj.>?

C npyre cTpane Jaxwuh 1 gajbe cMaTpa Ja je UCTUIIAFE TIOTPEITHO YTBP-
heHOT YMHEHNYHOT CTaba 103B0JbEHO KaJia je peBU3Hja J03BOJbEHA 0 Kay3aIHOM
KpUTEPHjyMy.>3

3.2.2. Cygcka iipaxca

BKC ce naxon Hosene 2014 Ha KOJTMKO-TOIHMKO 3a0KPYKEH HAUNUH U3jaCHHO
o nomarnajy ui. 407 cr. 2 3111 y cBera e ofiyKke. Y BUMa Ce UCTUYE JIa € Ha-
najiamke YHHEHUYHOT CTakha HadyeTHo 3a0pameno y cmucny wi. 407 cr. 2 31111,
,,OCHUM Y cliy4ajy u3 uiana 403. cTaB 2. ¥ TO aKo je TOCEOHMM 3aKOHOM ITpOInca-
HO, aKO j€ IPyrOCTeNeHH CY IPEHHAIHO0 MPecy 1y U OIJIYIHO O 3aXTEeBUMa CTpa-
HaKa M aKo je IPYrOCTENeHHU Cy/I YCBOJUO JKall0y, yKUHYO TPECYy U OJITy4Ho O
3axTeBUMa cTpaHaka”.?*

Hagenena peuenunIia u3 JBe peBU3MjCKe OJUTYKE, KOja HHAYe MMa KaKaB-TaKaB
KalamuTeT MpaBe CeHTeHIle (HeM. Leitsatz), 3Haunna ou na BKC, xao u nurepa-
Typa, He cMaTpa Ja je 3a HaraJame YUHCHHYHOT CTaka JIOBOJBHO JIa Ce paau O
JTI03BOJBEHOCTH PEBU3Hje TOCEOHOM 3aKOHCKOM O[peiooM, Beh 1a je moBpx Tora
noTpeOHa 3aKOHCKa oJpe0a Koja TaKo HElITO npeasuha; y pe3ynrary, MomTo
TaKBUX OJipenada HeEMa, y CIIOPOBUMa peBU3HOMIHUM rpema 4. 403 ct. 2 1. 1
3II1 Hamagame YMHECHUYHOT CTakba je HeJI03BOJbEHO, ITO NOTBplyje MHOIITBO
onnyka.?’ Mehytum, oHa 6u 3Hauna u 1a BKC 3a pa3nuky oj JUTepaType npu-

20 Bopusoje [Tosuuh, Becna Pakuh-Bonuuesnuh, I palancko ipoyecro tpaso, beorpan 20157, 507.

21 CT PC 22/09.

22 Auhenuja Tacuh, IToctuyiiax y dapruyama 3a 3auiiuity 0g gUuCKpUMuHayuje, T0KTOpcKa
nuceptanuja, [lpauu ¢paxynrer y Humry, Humr 2016, 336 ¢u. 796.

23 A. Jakmuh (2017), 698.

2429. 11. 2018 — PeB 5362/18; 28. 2. 2018 — Pes 602/18.

25 3a crop MOBOJIOM O0TKa3a yrosopa o paay suj. 4. 12. 2019 — Pes2 37700/19; 31. 10. 2019
—PeB2 596/17; 30. 10. 2019 — PeB2 1569/18; 30. 10. 2019 — Pes2 2127/19; 16. 10. 2019 — Pes2 2120/19;
19.9 .2019 — PeB2 181/19;5 11 .9. 2019 — PeB2 751/19; 19. 9. 2019 — Pes2 581/19; 11. 7. 2019 — PeB2
713/19; 27. 6. 2019 — Pes2 1177/19; 13. 6. 2019 — Pe2 3136/18; 6. 6. 2019 — PeB2 2763/18; 29. 5.
2019 — PeB2 1290/18; 23. 5. 2019 — PeB2 2912/18; 11. 2 .2016 — PeB2 2091/15. — 3a criop 0 3alITUTH
y30ymuBaya BuA. 21. 6. 2019 — Pes2 y3 7/17; 21. 6. 2019 — PeB y3 1/18. — 3a moponuyHONpaBHE
criopose Buj. 25. 10. 2019 — Pes 4114/19; 25. 9. 2019 — Pe 3599/19; 5. 9. 2019 — Pes 2729/19; 5. 9.
2019 — PeB 3210/19; 5. 6. 2019 — PeB 2096/19; 29. 8. 2019 — Pes 2906/19; 24. 5. 2019 — Pes 1867/19;
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3Haje JI03BOJHCHOCT HalaIaha YHEEHIUYHOT CTaba U Y CIydajeBUMa JI03BOJHEHO-
ctu peusuje pema wi. 403 ct. 2 1. 2 u 3 3I1I1. Unak, y cBojoj npakcu BKC je'y
TOM JIeTy yaJlJbUBO KOHTPAJIHKTOPAH.

VY Tpu ciyyaja peBu3uje Koja je Ouia 103BoJbeHa 300T APYTrOCTEHeHE TPeH-
Hauyjyhe mpecyne (4. 403 ct1. 2 T. 2 3I1I1), BKC je u3pnunTo HETHPAO MOTYRHOCT
Hara/ama YNbEHMYHOT CTamba.”® JIpyre oyke, y KOjuMa je eBeHTYJIaHO TIPH3HAO
TaKBY MOT'YRHOCT y OBOM CITydajy, HUCY 00jaBJbeHE, IIITO HEe 3HAYH HY)KHO Ja UX
Huje Oumto, uMajyhu y BUy Jia ce M JaHac MpOLeHyTalTHO Mambu 0poj omtyka BKC
00jaBJibyje, CYIIPOTHO OJ jOIII yBeK Baskehe mmIiepaTuBHE 3aKOHCKE onpende (4.
33 cr. 2 3akoHa 0 ypehemy cynoBa).

3ampaBo, caMo y ciTydajeBuMa pecyhema Ha OCHOBY 00aBe3HE APyTOCTEIICHE
pacmpaBe, BKC je npehyTHO 103B0JbaBA0 HATIAIAFhE¢ YNELCHUYHOT CTakba, TAKO IITO
je TIpoBepaBao TakBe peBU3MjcKe HaBoje.”” MeljyTuM, TiocToju u omnyka 4. Beha o
11. 7. 2019. ronuHe y K0joj je Tako Hetuto Herupano.”® Ta omanyka je mapkanTHa Beh
300T TOTa MITO jy je MOHEeo KCcTo Behe Koje je TOMuHY JaHa IMpe Tora OYUTIICITHO
3aCTyIaJo CTaB Jia je Halalame YHIEHUYHOT CTaba Y OBOM Cily4ajy moryhe.?®
MapkaHTHa je TIOBpX TOTa IITO HUCY JaTH OMIIO KAaKBU Pa3Jio3u 3a OCTYIMAmkE O]
COIICTBEHE ITPaKCe, jOII Mambe Ja je OHA CIIOMEHYTa Y 00pa3JIoKemy, IITO 01 mpeMa
ECJBII camo 3a cebe mpeIcTaBbajio TOBPEAyY IIpaBa Ha mpaBu4HO cyheme. 3’

AKO ce uMa y BUly U3JI0KEHO, 11a U MOpe]l TUTePreHTHIX CTaBOBa, MOXKE CE
TOy371aHO KOHCTATOBATH jeJIHa OCHOBHA JTMHH]a TIpakce BKC: Halaname YHmHCHIY-
HOT CTama y pe3yiTary je J03BOJbEHO CaMo ako je PeBH3Hja U3jaBJbeHA MIPOTUB
JPYTOCTENeHe Mpecy/ie JIOHETe Ha OCHOBY 00aBe3He PYyTrOCTeleHe pacipase.

4. KPUTUYKO ITPEUCITMTHBAIE

4.1. CxBatame 0 n3sopnom 31111
4.1.1. Kpuiuiuxa cxeamarsa Paxuh-Bogunenuh

Cymtuna cxBatamwa Pakuli-Bogunenuh je y Tome na ynyhusame y 4. 407
cT. 2 nui. 416 ct. 3 Ha n3BopHM 4. 403 ct. 2 3I1I1 He Tpeda cXBaTUTH y KITACHYHOM,

18 .4.2019 — PeB 1392/19; 13. 2. 2019 — PeB 354/19; 24. 2. 2016 — PeB 247/16. — 3a criop 0 quCKpH-
MuHanuju Bua. 4.7.2019 — Pes2 1933/19.

26.19.7.2019 — Pes2 2111/19; 3. 7. 2019 — PeB 4718/18; 29. 5. 2019 — Pes2 2419/18.

2717. 10. 2019 — PeB 3995/19; 19. 9. 2019 — PeB 2648/19; 27. 6. 2019 — Pes 603/17; 15. 5. 2019
— PeB 4256/18.

28 PeB2 773/19.

29°15. 5. 2019 — PeB 4256/18. He camo na je ucro Behe (4. rpahancko Behe), Beh je oHo GOm0
y uctoMm cactaBy (Tpughynosuh/Jlyiiosay/boposay).

30 Vrop. camo Atanasovski/FYROM, 14. 1. 2010 — 36815/03, § 38: ,,ycrniocraBibeHa CyaCcKa
npakca Hamehe Ay »KHOCT BPXOBHO] HHCTAHIIU Jia TIPY KU MOIPOOHHU]E pasiiore 3a OCTyNabe o1 e’
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je3uIKoM 3Hauewy, Beh ma je ymyhupame KBaIH(PUKOBAHO, TAKO Ja CE y PE3yJI-
TaTy JI0/Iaje je/laH, HEMUCAHH elIEMEHT 3aKOHCKOT YHEHUYHOT cTama. [1o Tome,
Jia 61 ce oMoryhuiio Harna/iamke YHCHHYHOT CTamba Hije OO IOBOJBHO J1a je pe-
BHU3Hja JI03BOJbEHA TIOCEOHOM 3aKOHCKOM OJJpe/IOOM, IITO OM OHO pe3ysTaT je3udKor
cxBarama ynyhusama, Beh je moBpx Tora OuIIo HY>KHO U JIa je ToceOHOM 3aKOH-
CKOM OIlpC,[[6OM HU3PUYUTO USPUIUTO JO3BOJbCHO HAllaJahb€ YNEbCHUYHOT CTamba.

[IprkazaHoM cXBaTamwy ce MOXKE YIYTHTH OCHOBHA KPUTHKA Y METOHOJIO-
LIKOM CMHCITY, jep KaKo je peueHo, OHO HHje HU Y Ha3HaKaMa apryMEHTOBAHO. 3a
OWII0 KOjU pe3yiITaT TyMadekha HY)KHO je IaBarbe pasliora, apryMeHaTa, Koju ce Oa-
3Mpajy Ha MPU3HATHM MeToxuMa. brito koje Tymaueme ce Mopa KpeTaTH y rpa-
HHULamMa Moryher je3sndKor 3Ha4Yeha peur 3aKOHCKOT TeKCTa;! Kako ra, y OKBUpY
THX I'PAaHHIA, CXBATUTH — 3aBUCH O] CACTEMCKOT, HICTOPHCKOT U IIMJBHOT METO/IA.

Tpakeme momaTHOT yciioBa 3a MOryhHOCT Hanaiamba YNCHUIHOT CTaba Y
peBU3NjH, C 003UPOM Ha Ta/IaIlhE PEJAKIIN]CKO CTamke, Beh Ha je3MYKOM IIaHy
je ynutHo. Y wi. 407 ct. 2 u wi. 416 ct. 3 3I1I1 ce TakBa MmoryhHOCT Be3uBaJja 3a
»Cmyuaj u3 wi. 403 ct. 2 3I1I1”. Jlake, mpocTo ce ynyhyje Ha ciy4aj kajaa je pe-
BU3Hja JI03BOJHCHA M0 Kay3JaHOM KPUTEPHjyMY, a He CIOMHILE Ce JI0IaTaH YCIIOB.
[Mpunucratu Hamepy 3aKOHOJABILY Jia KpO3 jeJjaH Kiacu4aH ciiydaj ynyhuBama
cTBOpH NpehyTHO M HonaTaH eNeMEeHT 3aKOHCKOT YHEEHUUYHOT CTambha, 3HAUH
NpUIHCAaTH MY Kopultheme Kpajibe HeyoOndajeHe 3aKHOAaBHE TEXHUKE. Y TOM
CMHCIIy OCHOBAHO OM MOTJIO J1a C€ MOCTaBH MUTAME: YKOJIUKO je TO 3aucTa Ouia
HaMmepa 3aKOHOJaBIIa, 300T Yera je KOpUCTHO OBaKaB HAauMH yryhnBama, a He 1a
je mpocto y wi. 407 c1. 2 u uin. 413 cr. 3 3I1I1 Be3ao moryhHoCT Hanamama 9u-
IEHUYHOT CTama 3a Moce0He cllyyajeBe y KOjuMa 3aKOH U3PUUUTO TaKO HEUITO
u ipeasuha? [akie, wr. 407 ct. 2 31111 je Tpebao na riacu: ,,PeBru3uja He MOXKe
Jla ce u3jaBu 300T MOTPENIHO MJIM HEeTOTIYHO yTBphEeHOT YNHEHUYHOT CTamba,
OCHM KaJia je TO 3aKOHOM IPOIUCAHO".

C o03upom aa Obpaznoxeme 3111 yoniTe HE CIOMUEE OBAKBY KPYITHY
pelakiMjcKy HOBUHY, YHHU OTEKAaHUM OTKpHBambe HaMepe ,,3aKoHoaasna’. Jla
j€ HeKaKBa IMPOMEHa UIaK OMJia KeJbeHa, Tpedaio Ou ja OyJie HECIIOPHO: U TIOPEe]
MOBPIIHOT, TOTOBO aJbKaBOT paja Ha joHoiey 3I111,%2 3akoHOAaBIly KOjH je
pa3z00puT ce MOpa MPUIIKCATH HEKaKBa HamMepa y cllydajy Jia Memba JO0TaJallbe

ynop. u Jens Meyer-Ladewig, Stefan Harrendorf, Stefan Konig, y: Jens Meyer-Ladewig, Martin
Nettesheim, Stefan von Raumer (Hrsg.), Europdische Menschenrechtskonvention, Baden-Baden
20174, Art. 6 mapr. 6p. 93.

31 TuMe ce cBaKkako He HETHpa JO3BOJHEHOCT T3B. MOMYIyjyher cTBapama mpasa myTeMm
aHaJIOTHje, TEJICOIIOIIKE PEAYKIIH]je, TEICOIOUIKE eKCTCH3H]E U CIL.

32 Jla je kopumrhermbe OTPUX PEIH OMPaBIaHO OBJIE OMPABAAHO, HEKA MOCITYKH CaMO KOH-
cratanuja aa je Bmagun [Ipemmor 31111 — npeasior HoBor 3akoHa ca 511 4laHOBa — MPATHIIO CBETa
11 cTpana oOpa3noxema, y KOME ce CKOPO HH HE CIIOMHIbY OpOjHE HOBHHE KOj€ Ce PEIaxy, jomI
Mame J1a ce OIIKe 00pasiaxy.

936



36o0puuk pagosa [IpaBHor paxynrera y HoBom Cany, 3/2020

PEIaKIINjCKO CTame. Y TOM CMUCITY, ITNJb jecTe OMo Ja ce y onpeheHuM cirydaje-
BMMa OMOTYhU Hanajgame YNEBEHUYHOT CTambha.

CxBaTame Koje ce OBJIe KPUTHKY]e, CACTEMCKH TJIeAaHO, 3HAYN U 1 je yITy-
huBame y ui. 407 ct. 2 u un. 416 cr. 3 311 Ha un. 403 cr. 2 3I1I1 3anpaso om0
CYBUIITHO U OecMucieHo. Jep, ako ce MoryhHoCT HamaJama YNEHUYHOT CTamba
Be3yje 3a moceOHy 3aKOHCKY onipen0y Koja To omoryhasa, onja je ynyhuBame Ha
tagammby 9. 403 c1. 2 3111 ympaBo Ouito CyBHITHO. YKOJIHUKO TOCTOJH jeaHA
3aKOHCKa ofpenda Koja mpeaBuha oAcTyname Ol ONIITET PeKUMa, OHJA OHA
MIpeCcTaBJba U3y3eTaK O]l OIIITET TIpaBwIa; OHA je lex specialis, m Kao TakBa,
yIpaBo 300T TaKBe KapaKTEPUCTHKE, Baku Oe3 moTpede J1a ce y OmmTeM npaBu-
Ty ,,HajaBH’ TIOCTOjambe OACTyTama. KoHauHo, TakBa moceOHa 3aKOHCKa ofpenda
HU y Bpeme nonomema 31111, Hu kacHuje, Huje mocTojana. Temko 1a Moxe aa ce
3aKOHOMABITY TIPUIIHIIE HaAMepa N1a BpIIn yiryhuBame Ha oapende Koje y Bpeme
JIOHOIICHa 3aKOHA HU HE TIOCTOj€.

{nspHO TIIEIAHO, MTEKAKO Ce MOrao OpaHHUTH CTaB A j€ 3aKOHOAABAI )KEJIeO
na omoryhu Hamajgame YNHBCHUYHOT CTalkha Y CBAKOM CIIy4ajy Y KOjeM je peBH-
3Wja J03BOJheHA Oe3 OMII0 KakBHUX orpaHuderma. Beh okomHOCT na cy onpehenu
CIIOPOBH YBEK PEBU3HOMIIHH, OJpa3yMeBa HAPOUUTO BPEAHOBAE: OHU CY Y
OYMMa 3aKOHOJABIA — OMPABJIAaHO WIJIH HE, CACBUM j€& APYTO, TPABHOMOIUTHIKO
MUTabe — TOJIMKO 3Ha4YajHU Aa Tpeda oMoryhuT npodujame NpaBHOCHAKHOCTH
MyTeM peBU3Hje, 0e3 JOAATHUX YCJIOBa; CTpaHKaMa Mopa Ja OUTH JOCTyIHA Bp-
XOBHA MHCTAHILA. YKOJIHKO je TaKo, OHAa oMoryhaBame KOHTPOJIE OIIEHE 10Ka3a
MIPENCTaBIba IO TAKBOT BPEIHOBaha — IOTPEOHO je 00€30eUTH y CBUM MOTYhIM
acrmeKkTHMa MpaBuiIHO npecyheme. To HUje HumTa HOBO y foMaheM mpasy, Beh je
caMo kBaHTyM noBehaH: y nmperxogaunnma cagammer 31111 camo 3a jeqay BpeTy
CIIOpOBa KOjU Cy OMJIM yBEK PEBU3MOMIHH PEBU3H]CKH CY/I j€ TPOBEPaBao0 U mpa-
BHJTHOCT YHEHEHUYHOT CTama.>

Ha kpajy, aprymeHT 1a Ou ce THMe peBU3Hja CYIITHHCKH IIpeTBapaa y xal-
Oy, 1 1a 6u Beh 300r Tako HEMTO OMJI0O HEMPUXBATIFUBO Kao lex lata cTame,
yIpaBo 300T IPETXOIHO HaBeICHOT He cToju. Hema mpemnpeka 3a 3akoHoJaBIa 12
JoHOcehH TPaBHOMOIUTHIKE OJTYKE MeHha (PU3NOHOMH]Y TIPABHOT JIeKa, jep YcTa-
BOoM BKC Huje ycrnocTaBJbeH Kao HCKJbyYrBa MpaBHa HHCTaHIa.>* Orner, 1a Jiu je
TO OTPaBAAHO WJIM HE, HPEJICBAHTHO je 3a lex lata 3akJbydak y MpaBHOj IpKaBU

3V 3akony 0 mapanHOM ocTynKy u3 2004 (3I1I1 04), oxHOCHO y 3aKOHY O MAPHUYHOM
noctynky u3 1976 (3I1I1 76), 6uio je mpenBuleHo 1a peBU3HUjCKU Cy MOXKE J1a yKHHE NTOOHjaHy
pecyay YKOJIUKO O IMOCYyMHba0 y MPaBHIHOCT YHHEHUYHOT CTamka, ajli caMo y CIIOPOBHMA y
BE3H Ca HApyIIABAKEM PABHOIPABHOCTH Ha je[IHHCTBEHOM (jyTrOCIOBEHCKOM) TPKHUIITY (wi. 409
y Be3u ca ui. 394 cr. 4 1. 3 3111 04; un. 397 y Be3u ca uin. 382 ct. 4 . 5 3I1I1 76).

34 Ilpyraunje je y 6uno y Kpassesuuu CpOuju, jep je ycTaBHEM HOpMama OuJio npeaBubheHo
Jla BpXOBHA MHCTAHIIA — TaJallmbyu Kacannonu cya — ,,He CyAu O ey HEero caMo O mpaBy’ (4.
150 cT. 2 YcraBa u3 1888, onnocHo wi. 149 cr. 2 Yerasa u3 1903).
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y KOjOj Cy CyIOBH M JOrMaTHKa> Be3aHU 3aKOHOM, OJJHOCHO MOK/Ia ITPaBHITHU]E
— J1a OU ce HallpaBuJja orpaja ol eKCTPEMHOT 3aKOHCKOT MO3UTHBU3MA — Be3aHU
Cy 3aKOHOJIaBYEBUM BpPEITHOBABUMA.

4.1.2. 3axkmyuax

V¥ cuctemy uzBopHor tekcra 3I1I1 — npe Hosene 2014 — uctuname norpexe
OLIEHE JI0Ka3a KPo3 yKa3HBambe Ha MOTrPEIIHO yTBP)EHOT YHIHEHHUHOT CTamba je
OMITO I03BOJHEHO Y CBUM CITy4ajeBUMa y KOjUMa je cama peBr3rja Ouia J103BOJbe-
Ha IT0CEOHOM 3aKOHCKOM HOPMOM (J103BOJEEHOCT PEBU3HjE 10 Kay3aJIHOM KpHUTe-
pujymy, Kay3aiaHa peBusnja). Huje 0o morpebaH momaTaH yCcioB Jia ce TIOBPX
TOTa M3PUIUTOM 3aKOHCKOM HOPMOM TaKO HEIITO Mpeasula.

4.2. Cagamme ctame: HoBesupanu 3111

4.2.1. Pegprexcro gejcitieo nogeauparnol yi. 403 ciu. 2 31111 Hosenrom 2014
Ha MOTYAHOCIU KOHIUpOTIe oyene gokasza?

Hogenom 2014 je TemespHO npeypel)eH cucTeM J03BOJbEHOCTH PEBU3H]E, U
TO IIpe CBera y JJOMEeHY HheHe CBaKo/I00HEe J103BOJbeHOCTH. M3BopHU uit. 403 cT. 2
3I1I1 je moctao 4. 403 cr. 1 1. 1, a mogaTa Cy joIr jiBa ciiyuaja J03BOJbEHOCTH
peBusmje. Tako, OHa je J03BOJbEHA M Ka/Ia je IPYTOCTENEHH Cy/] IPEHHAYNO IPBO-
CTETICHY MPECYAy U OIYYHO O 3aXTeBUMa cTpaHaka (4. 403 cT. 2 1. 2), Kao u
KaJa je IpyroCTeNeHH Cy/ YCBOJUO Kajaly, YKHHUO MPBOCTENEHY Mpecyny U
OIITY4YHroO O 3axTeBuMa cTpaHaka (ui. 403 ct. 2 1. 3).

C 003upom z1a ce MoryhHOCT Hamnajama YUHEHUYHOT CTaba Be3yje U 1ajbe
3a,,cny4aj” u3 wi. 403 cr. 2 3II1 — jep, un. 407 ct. 2 v wi. 416 cr. 3 31111 cy ocranu
HETIPOME-CHU — TIOCTABJba CE MUTAME /1A JIU je Ha Taj HA4YWH JOIIJI0 U [IHPeHa
oBe moryhuoctu. 3aucra ui. 407 ct. 2 u un. 416 ct. 3 31111 HUCY MpoMemeHn y
TOM CMHMCITY J1a C€ YMECTO jelHUHE TOBOpH y MHOXHHU. HopmMe cy pexuroBane
Tako Ja oarosapajy uzsopHom wi. 403 cr. 2 3I1I1: kako je y notomem OHO mpe-
Bul)eH caMo jeqiaH Ciry4aj 103BOJbEeHOCTH peBu3uje, Tako uil. 407 cT. 2 u un. 416
ct. 3 31111 Besyjyjy MmoryhHoCT Hanajama YHEHUIHOT CTamba 32 ,,CIY4aj U3 il
403 cr. 2% Ila kaxo je HoBenowm 4. 403 cr. 2 31111 o6orahen 3a jour aBa ciaydaja,
ay wrt 407 ct. 2 v un. 416 ct. 3 3I1I1 jour yBek je ped o ,,ciy4ajy*, a He ,,clly4a-
jeBuMa“, To OM 3HAYMJIO 2 TOCTOJH CBECHA OJUTyKa 3aKOHO/IABIIA J]a CE HallaJamkhe
YHEEHUYHOT CTarha Y PeBH3HjU HE OJJHOCH Ha CBE CiTydajeBe u3 HOBOT il 403 cT.
2 3I111, Beh Ha camo jenan. Ho, y TakBOM ciieqy, KOJHKO TOf OHO 3aCTYyTIJBUB,
ocTaje MUTamke — KOjU je To 3aucTta cirydaj. Kako je mokazaHo, cagammy wi. 403

350 ,,Be3aHOCTH MMpaBHE JOTMATHKE 32 3aKOH”, HE HA OCHOBY TPaBHUX pasiora, Beh 360r
wene pyukiuje Bua. E. A. Kramer, 180 u cren.
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ct. 2 1. 1 je Beh Taj ciy4aj, 3¢ ma onma HoBHU ciry4ajeBd w3 wr. 403 ¢T. 2 1.2 1 3
3I1I1 ne 6u 6mito oOyxBahenu. To ce unak He MOke y3eTu 0e3 pe3epse, jep TeKk
Tpeba aa ce ,,JoKake” Tako HemTo. Y TOM CMHUCHTY, Tpeba OCTaBUTH Kao Moryh-
HOCT JIa je HerpoMemeHa peaaknuja wi. 407 cr. 2 u wi. 416 ct. 3 31111 y Ha3Ha-
YEHOM CMUCITY TEK PENaKIIHjCKH IIPOIYCT, a He OMJT0 KaKBa WHAWITH]A 32 HAMEPY
3akoHojaBIa. Kako je peyeno, u BKC MpHIIUITHjEITHO MOJIa3H Ol TAKBE TE3€.

Crora, mocTaBJba ce MUTAEkE MOTY JIU ce TIpoHahu CTBapHU pasiiosu 3a arco-
nyTHo ynyhuBame Ha cagammsy wi. 403 cr. 2 31111, oqHOCHO MOKe 11 ce KOHKpe-
TH30BaTH HaMepa 3aKOHOAABIIA Jla CE U y CiIydajeBuMa peusuje u3 wi. 403 T. 2
u 3 3I1IT omoryhu Hananame YHHECHUYHOT CTamba.

4.2.2. Ratio omolyhasarea Hallagara YurbeHUYHOT CUUARA Y PeGU3UjU
uz un. 403 ciu. 2 w. 3 3M11

J103BOJBEHOCT PEBU3H]jE Y CIYUajy N1a je NPYTOCTETICHH CYI YCBOjHO Kajoy,
YKUHYO IIPecyay ¥ OIIy4HO 0 3axTeBuMa crpanaka (wi. 403 cr. 2 1. 3 3I1I1) noxpa-
3yMeBa 3ampaBo Ja je IPyTOCTEIeH! CY/I 110 OApXKaHO] 00aBE3HO] APYTOCTETICHO]
pacrpaBy IIPecyno O Jelly MpeaMeTa cropa Koju je AoCIeo y Apyry HHCTaHILy.
YBol)eme 103BOJFEHOCTH PEBU3H]E Y OBOM CITYUajy je 0e3 CyMbe MOCIIeINIIa CXBa-
Tamka 0 HYKHOCTH 00e30ehuBama ycTaBHOT MpaBa Ha MPaBHO CpeacTBO (Wi 36
cT. 2 Ycrara). [lomasu ce of Tora 11a je obaBe3Ha IpyTocTeneHa pacipasa GyHK-
[MOHAJIHO TIPBOCTEIICHA, T€ je U Mpecya )KaJIOeHOT Cy/Ja CYIITUHCKH, TI0 MPH-
ponw, mpBocTenena;’’ oHa HUje HU MOTBphyjyha, yak u 1a riiack HCTO Kao IpeT-
XOJIHO YKUHYTa, HU MpernHauyjyha, 4yak ¥ Ja riacu Jgpyradvje oj MNpeTXo/HO
ykuHyTe.>® 300T TOra ce cTpaHkama Mopa — IIpe cBera mnpema cxsatamy YC u
3aKoHOfaBIa*> — 00e30e iU TH MOTYRHOCT HBheHOT Hamaaama. OTy/1a 103B0JbEHOCT
peBu3mje.

36 Bug. rope 4.1.

370 rakBOr cxBaramwy y nurteparypu yrnop. Hesena Ilerpymmh, ,,PeBusnona opnamherma
JIPYTOCTEIIECHOT Cy/la Y HOBOM IMapHUYHOM MpoliecHOM cuctemy Penybnuke Cpouje”, Ilpasnu
arcusoiu 12/2005, 71; Panko Keua, ,,O HOBOj perynaTruBu MpaBHUX JIEKOBa y 3aKOHY Y HApHHYHOM
noctynky*, IIpasuu scusoiu 12/2005, 28.

38 Cynpotno b. [Tozuuh, B. Pakuh-Bogunenuh, 493. Takas cTaB je JOrMaTHYKHU OrPELIAH,
jep o notBphuBama nodujane mpecy/e He Moke JohH aKko je OHa MPETXOAHO YKUHYTA, LITO je
KoJl 00aBe3He IPYroCTeNeHe pacinpase yBek ciydaj. He Moxke mohu HU 10 penHavewa, jep Ou
skasbeHu ey Beh kana 3akasyje 06aBe3Hy IMIaBHY paclipaBy MOpao YKHHYTH IIpecyy. JeqHocTas-
HO, Ipecyheme HakoH 00aBe3He JIPyTOCTENCHE paclpase je (YyHKIIMOHAIHO IPAaBO MPBOCTEICHO
npecyheme. Ymop. Panko Keua, Mapko Kuexesnh, ,,/103B0JbeHOCT peBHU3Hje y TTAPHUIHOM I10-
cTynKy 300r npenHadyjyhe xanbeHe npecyse: HocieAnIa ycTaBHE TapaHTHje NTpaBa Ha IIPABHO
CPEICTBO WIIM CaMO MPaBHOMOJIUTHYKO uTame?*, 36oprux pagosa Ilpasnoi ¢haxyritieiia y Hosom
Cagy 4/2017 1263 u cnen.

3 Vrop. O6pasnoxemwe Hosene 2014, 8: y cinyuajy npecyherma Ha OCHOBY 00aBe3HE JApyro-
CTeNeHe pacupase ,,rpebda 00e30e1UTH HHCTAHIIMOHY KOHTPOIy .
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OMoryhutn peBH3HjCKY KOHTPOJY OIEHE I0Ka3a y OBOM CIIyUajy, KOjH je ’
JeIVHU — aKo ce u3y3Me jefHa 00jaBJbeHa CYIPOTHA OJJTyKa — IPU3HAT y MPAKCH
BKC,* gunu ce ma je mocra J1ako onpapaaTi. JIpyrocTeneHu cyn npecyhyje na
OCHOBY OJIp>KaHe TJIaBHE pacipaBe, Ha K0joj caM yTBphyje unmeH4HO cTame. [1o
MPaBUITY, TO 3HAYH, JIa U3BOJU JIOKA3€ M CaM MX IIEHU; OH HE KOHTPOIUIIIC YU EhHE-
HUYHE 3aKJby4Ke MPBOCTENeHOr cya, Beh ux cam poHocu. llltaBuiie, ykomnuko
ce obaBe3Ha NIPYrocTerneHa pacipana oapxkaba 300T Tora MITO je YHECHUIHO
CTame y MPBOCTEICHO] MPECYIN HEOTITYHO, )KaJIOSHU CYJ caM yTBphyje nedu-
U TapHE YULCHUIIE, U TO OIIEHOM JI0Ka3a ako cy oHe cropHe. CTora je uaeja ma
ce yIpaBo y TUM cly4ajeBuMa oMoryhu KOHTpoa de facto IpBOCTEIICHUX yTBP-
hema. To je Ha Kpajy u, c 003upoM Ha JomMahe cXBaTame YyCTABHOT ITpaBa Ha MpaB-
HO CPEJICTBO, M3IJie/la U yCTaBHU uMIiepaTuB. KoqnKo je cAMO HEOrpaHUYCHO U
arncoJIyTHO YCTaBHO MIPABHO HA IMPABHO CPEJICTBO MPABHOOJUTHYKHN OMPABIAHO
U MOKEJBEHO, aJTH ¥ UCITPABHO Kao BaXkehH KOHIIEMT, CACBUM j€ IPyTo MuTame.*!
YBpCTH apryMeHTH FOBOPE /12 je 3aKOHO/IABAIl TI0IIA0 O] TAKBOT CXBaTaba,* MITo Ha
kpajy u BKC'y jennoM Opojy citydajeBa — JOAYIIE caMo y pe3ysTaTy — moTsphyje.

4.2.3. Ratio omoiyhasara nallagara YurbeHUYHOT CIUARA Y PesU3uju
uz un. 403 ciu. 2 w. 2 3[111

Jo3BosseHocT peBusmje u3 wi. 403 ct. 2 1. 2 31111 ce Be3yje 3a cirydaj kaaa
je aApyrocTeneHu cya nobujany npecyay npenrauno. * Jlo nperHadyemha Apyro-
cTereHe penHavyjyhe mpecyse 1omas3u y YeTHpPH ciIydaja, KOju Ce MOTY CHCTe-
MaTH3UBaTH y JBe rpyme. [IpBa noapasymesa na je 6e3 mpoMeHe YHHEHUYHOT
cTama yTBP)EHOT y MPBOCTETICHO] MPECYIH KAJIOCHH CyIl HCIIPABUO TPEIIKY Y
BUJy TIOTpEILIHE TPUMEHe MaTepujaiiHor npasa (4. 394 1. 4 3I111). pyra ce oxn-
HOCH Ha CITy4ajeBe KaJa caM )KaJOCHH CyJl YTBPAH APyTadrje YNEEHUIHO CTabE,
M TO TaKo HITO HAKOH IPYTrOCTENeHe INIaBHE paclpaBe Apyradnje OUeHH J0Ka3e

40 Bu1. rope 3.2.2.

41 Tpeba camo uctahu J1a y CJIOBEHa4YKOM IIPaBY, y KOjeM TaKol)e MOCTOjH yCTaBHA rapaHTH]ja
IpaBa Ha PABHO CPE/ICTBO, HE OCTOjU J03BOJBEHOCT PEBU3H]E y Cllyuajy npecyhema Ha OCHOBY
JPYTOCTEIeHe Pacipase.

4 Bua. ¢u. 39.

# IIpema BiajajyhieM cxBaTaty Cy/CKE [IPaKce, pEBH3Hja 10 OBOM OCHOBY HHUjE J103BOJbCHA
YKOJIHKO je HOCeOHOM 3aKOHCKOM 01pe0OM OHa HEel03BOJbEHA Y OJipel)eHoj BpcTH criopoBa, HOIyT
CIIOpOBa MaJie BPeIHOCTH, APKABUHCKOT (1TocecopHor) cropa utx.; Bux. VC, 21. 3. 2019 — Vx
4885/17 ca naseum ynyhusamuma; [ O BKC, 3. u 15. 3. 2015, bunren BKC 1/2015, 334 (335); BKC,
1. 6. 2017 — PeB 944/17; 28. 12. 2016 — Pes 2321/16; 17. 3. 2016 — IIpes 195/15; 18. 12. 2015 — PeB
2194/15; 16. 9. 2015 — Pe 1613/15. Ho, u cam BKC ozxcryma y OjeIMHAYHUM CITy4YajeBUMa — JI0-
nyure 0e3 ocBpTa Ha paHujy mpakcy u npasHu ctaB / O BKC 3a koju je Be3aH (wiI. 43 ct. 3 3akoHa
0 ypehemy cynoBa) — a Tako cMartpa a je J03B0JbeHa peBu3Hja 300r nmpenHauyjyhe apyrocremne-
HE Mpecy/ie y Cropy 3a UCIpaBKy HH(OpMaIKje, HaKo je OHAa Hel03BOJbeHa mpema wi. 126 cT. 3
3akoHa 0 jaBHOM HHpOpMHUcawy u Meaujuma; Bua. BKC, 16. 5. 2018 — Pes 2679/18.
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KOje caM U3Bele, a Koje je Beh n3Beo MpBOCTEIEHH CY/I, MITH j& OJ0WO /1a MX U3Be-
ae (wr. 394 1. 1 3I1I1), nin Tako mTo y ceanuun Beha npyrauuje oleHu UcpaBe
WJTH IpyTe MOCPETHO OICHhEeHE T0Ka3e, a ImooujaHa Mpecyia je 3aCHOBaHa UCKJIbY-
YUBO Ha TUM Jokazuma (wi. 394 1. 2 3III1), unau Tako WITO U3BEAE APYyravduju
3aKJbydaK O IMOCTOjary ONTHUX YNIHCHHUIA HA OCHOBY MHIUIIH]a O OHOT KOjH je
U3BEO MpBOCTEneHu cya (wi. 394 T. 3 3I11T).44

[IpomeHa YNHEHIYHOT CTamka y CBUM HaBEIEHNM CITydajeBUMa jecTe Mocie-
JIULa IeaTHOCTH KajaOeHoT Cy/a, Koja 3aucTa Craja y OleHy JoKa3a y CMUCITY
1. 8 3III1.% 360r Tora ce Moke OpaHHUTH CTAB JIa je 3aKOHOaBall y THM CITyda-
jeBuMa xeneo aa 00e30eau JoAaTHY KOHTPOIY MPaBUIHOCTH YNH-EHUYHOT CTa-
ma. [IpocTo, ma oHMa Kaja KanOeHu Cy M3MEHH YHEHUYHO CTarhe, FeroBa
npaBUIHOCT OyJie MOABPrHYTa peBU3HUjcKoj KoHTpoiu. [lo cpean 6u Ouna pagu-
KaJIHa Te3a O CyIITHHCKHU MPBOCTEIIEHOM YHEH-CHIYHOM 3aKJbydKy. [la je To mo
HpaBUJIy JOrMAaTHYKHU MOTPEIIHO, Beh je moka3ano Ha Apyrom mecty.*® Ho, To He
3HAYHW Ja 3aKOHOAABAIl HUje TI0Iao O TAaKBOT cxBaTama. OH je Beh — 3acurypHo
npeysumajyhu noktpuny YC — momao oz Tora Aa je 6uio xoja npeunHaudyjyha
Tpecyna CyImTHHCKY MTPBOCTEIEHA, U 300T Tora je, 3apax o0e30ehnBama yctaBHOT
npaBa Ha [IPaBHH JIEK, JO3BOJbEHOCT peBU3Hje HykHa. [IpemMa Tome, u oBaie Tpe-
0a mMaTH y BUly BpEIHOBama 3aKHOAABIIA, KOja Cy MOXK/Ia MPAaBHOTIOTUTHIKH
npoMaliaj, ajiy 1 Jajbe Be3yjy.

C nmpyre cTpaHe, pedeHO HE MOXeE Jla C€ IPUMEHHU Ha JAPYTrOCTeNeHy IMpeu-
Hauyjyhy npecyny u3 uin. 394 1. 4 3I1I1, xoja je nanexko Hajuenthu ciydaj. Taga
HEMa TIPOMEHE YN-EHUTHOT CTamka, Beh IpyrocTeneHu cy/ Mpey3nMa YnmbeHn Y-
Ha yTBphema 13 modujane mpecye, 1 TO 3allTO ITO CMaTpa Aa je OHO MPaBHIIHO
yTBpl)eHO, IIITO MPETIOCTAaBIbA Ja j€ Y KON OMII0O HCTAKHYTO MOTPEITHO YTBP-
heHO YMHEHUYHO CTamke Kao XKalOeHH Pa3Jjior, WK 3aTO LITO OHO HHUje HU OMiI0
Haramano xanoom. O0paszoxkeme ce Mopa TPaKUTH Ha ApyroM Mecty. Ctora je
MUTabE 12 U MOCTOjU OMII0 KaKaB CTBAPHU Pa3Jior a CE€ M Y OBOM CIIy4ajy OMO-
ryhu peBm3Hjcka KOHTPOJIA OIEHE JTI0Ka3a.

[Ipennauyjyha npecyaa >xanbeHor cyJa y OBOM clydajy HUKAKO HHje Cy-
IITAHCKHU TIPBOCTEIECHA Ha OIIITEM TUTaHy, Kako je To, Mehytum, cmaTtpao YC u
THME HaTepao 3aKOHOJABIA JIa YBE/E 103BOJbEHOCT PEBH3H]E [0 OBOM OCHOBY.*

4 TTonpoGuuje o ciyuajeBuMa Japyrocrenene npernadyjyhe npecyze P. Keua, M. Kuexesuh,
1260 u cnen.

45 U 3akJbyunBaEbe MyTeM HHIMIH]A jeCTe METOJ KOju je 00yxBahieH KOHIIEITOM CI0001He
oleHe joKka3a. VIHAnIMjaIHe YHbCHUIIE ce yTBPhYjy Kao U IIPaBHO pelieBaHTHE YHE-CHUIIE. Me-
hyTum, Taza oHe UMajy QyHKIHjy J0Ka3a, jep yTHUy Ha OLEHY HCTHHUTOCTH CIIOPHE TBP/HE O
MpaBHO peleBaHTUM YnbeHuIamMa. O nokasuBamwy myteMm uaaunuja sua. Ulrich Foerste, y: H. J.
Musielak, W. Voit, § 284 mapr. 0p. 7.

46 P, Kewa, M. Knexesuh, 1278 u cuen,.

47VC, 30. 6. 2011 — 1Y3 1242/10, burien YC 1/2011, 292 u cnen.; [Tucmo Haponnoj cky-
wtnau Penrybnuke Cpowuje, 30. 6. 2011 — 1Y3 1242/10, buniuen YC 1/2011, 645 u cnen.
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[Ipomena mpaBHe OlleHe HUKAKO HE 3HAYU Ja ce THME XaJlOeHa mpecyaa ,,Ipe-
TBapa CYIITHHCKU y IPBOCTEINEHY”, Ia J1a 300T Tora CTpaHIM Koja je ycnena y
IPBOM CTeETIeHY, a omrreheHa je mpenHauemem, Mopa outu oMoryheH npasuu jiek.*8
OHO 1ITO ce UIAaK MOXKE JECUTH jJECTe A JKaJIHJIALl HUje HU Halalao YHkbEHUYIHO
crame, Beh camo mpaBHY oOlieHY, a Ja je )KaJlOeHH CyJI yCBOjHO JKall0y U MperHa-
91O Tpecyy. Y TaKBOM CIIyuajy je CAaCBHM 3aMHCIHUBO J1a Cy HEKH JICJIOBH YH-
ICHUYHOT CTama yTBPHEHH ,,Ha MITETYy  MPOTHBHUKA JKAIHOIA, JaKJIe CTPAHKE
KOja je ycriesna y IpBOM CTeIleHYy, 1 Koja je omreheHa qpyrocrenenu npecyhemem.
Ta cTpaHka HUje HU MOTJIa Jla U3jaBH Kajoy, jep joj je He0CcTajao MpaBHU HHTE-
pec (am. 378 ct. 3, 389 3IIII). Y oaroBopy Ha xkai0y OHa HE MOXKE Ja HCTHUUE
CBOje ,,)Kasi0eHe pasiiore”, OJIHOCHO J1a y OIrOBOPY Ha KaJ0y Haraaa YumbEHHIHO
CTame; TaKO HEMITO je cTpaHo pomahem mpasy.*’ Tek MOMITO U3TyOH Y APYTOM
CTETIeHY IMOKa3yje ce 3Hauyaj MPBOCTENEHNX YNIHCHUYHHUX 3aKJbydaka MO HEeHY
npaBHy no3unujy. [lpumep Tpeda To 1a mokaxe.

VY Tyx0u paan omo3uBa MOKJIOHA 300T HeOIaroAapHOCTH, TY>KHIIAIl TBPIH 1
je Ty»KeHH Bera Bpehao Ha onpel)eHr HauKH; TYKEHH TO OCIIOpaBa, U HABOJH Jia TO
yommite Huje uctuHa. [IpBocTenenu cyx yTBphyje HCTHHHTOCT TYKHOYEBUX TBPA-
b, aJIM 3aKJbyUyje J1a y TAKBOM YHCHHYHOM KOMIUIEKCY HUje OCTBApPEH pasJior
3a OI03uB MOKJOHA. [10 kandu Ty)Kuoma — KOju jelIMHU UMa IPaBHU HHTEPEC 3a
n3jaBJbHBaLE KaJ0e — y K0joj ce UCTHUYE MOr'PEellIHa IIPUMEHa MaTepHjaTHOT 11paBa,
JIpyTOCTEIEHH Cy/1 TperHadaBa MoOujany Ipecyay, jep cMaTpa Jia TaKaB YNHCHNY-
HU KOMIUIEKC UIIaK IPEICTaBIba Pa3Jior 3a OMO3HMB MOKJIOHA.

Ha ocHOBY H3JI0KEHOT ce TIoKa3yje Jia MoCToju U cMucao oMoryhaBama Ha-
naJama YNHEHNYHUX 3aKJbydaka Koj OBOT ciIydaja mpenHauyjyhe mpecyzne npy-
rocreneHor cyaa. OH je 1yOOKO yKOpeHEeH Y BpeHOBAY MO3HLIM]jE TPOTUBHUKA
*xanuoria. Jla je mo3uiiyja mpoTUBHUKA JKAJHOIA, a TOTOmEr I'YOUTHUKA Y IPYTO]
MHCTAHIIH, BPEJHA 3aIITHTE Y OBOM CMUCIY, H3pPHYHTO MOKa3yje pehepHTHO
yHopenHo mpaso. Tako ce y ayCTpHjCKOM IpaBy IPOTHUBHHUKY >KaJlMoLa OMOT'Y-
hama na Hamaa 3a wera MTETHY MPBOCTEIICHY OICHY JJ0Ka3a Beh y oATroBOpy Ha
xanoy (§ 468 ct. 2 peu. 2 al'prm);>° mrraBuiie, yKOJIUKO IPYTOCTENCHU CY/I Ha-
MepaBa Jia IPeMHa4YH Ipecy1y Ha MOAJIO3H Pe3yJiTaTa MPBOCTEIEHE OLieHE JOKa-
3a, OHJIa HAYEIIHO MOpa MPETXOJIHO Ja OMOTYhHU MPOTHBHUKY KaJWOIIa JIa je

48 Bugu Beh P. Keua, M. Kuexesuh, 1277 u cien.

4 Oyukunja onqroBopa Ha )kayndy ce CBOIM CaMO Ha OIMOBPraBame HCTAKHYTUX JKaIOSHUX
pasiora; ymop. b. [To3anh, 920.

500 ToMme y mojeiMHOCTHMA Ca JlaJbuM yrnyhuBamiMa Ha CyjCcKy npakcy Herbert Pimmer,
y: H. W. Fasching, A. Konecny (2019), § 468 mapr. Op. 19 u caen.; Annelise Kodek, y: Walter H.
Rechberger, Thomas Klicka (Hrsg.), ZPO. Zivilprozessordnung, Wien 20195, § 468 mapr. 6p. 5 u
cuen.
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nanaane (§ 473a al'prm).>! V HeMaukoM mpaBy He camo Jia APYTOCTENEHH CYI
CYIITUHCKH Ta3H IO CIIYKOEHO] Iy KHOCTH Ha MPABUITHOCT YUHCHUYHUX 3aKJbY-
yaka,>? Beh ce MpOTUBHUKY »kainolla oMoryhasa 1a ykasyje Ha TOTpeIIHy OleHy
JI0Ka3a Kao TaKBY, OJJHOCHO Ha MIOBpPE/JIE MOCTYIIKA KOje CY YTHULIAJIe Ha TOTPEIIHY
oreHy nokasa.> IIpema ToMe, BUIM CE [1a j€ HHTEPECHO CTamhe UICHTUYHO, alld
Ce OHO pelllaBa JIpyrayujuM MeToIoM: He oMoryhasa ce peBusuja 300T Ipyrocre-
MIEHOT TIpEeNHAueHha, y K0joj OM ce Hamajalo U YHHCHUIHO CTame, Beh ce cBe
peliaBa y oKBUpPY JpyrocTerneHor noctymnka. Ho, To ymnpaso mokasyje, Kako je
pedeHo, 11a je y camalimbeM KOHTEKCTY CPIICKOT KaJIOSHOT IMMOCTYIKa oMoryhaBa-
€ PEBH3H]CKOT HallaJ]akha YNCHUYHOT CTakha JeJUHO PEIICHE KOjUM Ce HHTE-
PECHO cTame pelmraBa Ha 3aJ10BoJbaBajyh HaunH. CynpoTHO OM MMajo 3Ha4aj
030HMJBHOT CUCTEMCKOT nopemehaja y BUy HENMOTIYHOCTH MPaBHE 3aIITUTE.

5. OUEHA IIOCTOJEREI' KOHIIEIITA

5.1. OcHoBHA moc/IeANNA: CMABUBAK¢ (PYHKIIUOHAJIHE
cnocodnoctu BKC

OHo mITO je oYuTIIeNHA MOCIeANIIa TocTojeher KoHIeNTa, jecTe (JOAATHO)
ontepeheme BKC. Bumie nocna — a 103B0JbEHOCT HCTUIIAKA MOTPEITHE OLICHE
JI0Ka3a jecTe JOAATHHU MOCa0 3a PEBU3UJCKHU CY[, jep TaAa MOCTOjH Ty>KHOCT J1a
Ce U3jaCHM Ha TaKaB PEBU3M]CKHU HABOJ — MMOJpa3yMeBa U JyKe Tpajarbe PeBU3H]-
CKHUX nocTymnaka. To je HICTOPHjCKH IVIeIaHO MHAY€e U pasJior 32 HETHPAkhEe PEBU-
3MjCKOT Cy/ia Ka0 YHIeHHYHEe MHCTaHIe. 300r Tora IITOo je peBU3uja BaHPEAHH
MpaBHU JIEK, TO Ha KPajy U JOJAaTHO yI'PO’KaBa MPaBHY CUTYPHOCT; IITO BUIIE
MoryhHocTH 3a mpoOHjamke MPaBHOCHAXKHOCTH, TO Mamhe MOBEPEha y MPaBHOCHA-
YKHOCT, YHjH je HeCTIOpaH 1Jb ¥ paBHa curypHoct.>* [Ipakca BKC o moryhHocTn
peBH3HjCKE KOHTPOJIE OLICHE JI0Ka3a, 3a KOjy ce Y OBOM pajy cMarpa Ja je morpe-
ITHa, UMajyhu y BUAY pedeHo JOHEKIIE je pa3yMJbUBa. PeCTpUKTHBHUJUM TTPH-
crynoMm BKC cam nokymiaBa jaa uszalje Ha kpaj ca pactyhum onrtepehemem, Koje

31O tome y mojeauHOCTHMA ca 1a/buM yyhnBamuma Ha cyjcky npakcy H. Pimmer, y: H.
W. Fasching, A. Konecny (2019), § 473a mapr. 6p. 1 u cien.; A. Kodek, y: W. H. Rechberger, T.
Klicka, § 473a mapr. 6p. 1 u cnen.

520 tome Bua. Wolfgang Ball, y: H. J. Musielak, W. Voit, § 529 mapr. 6p. 23; Reinhard Ga-
ier, ,,.Das neue Berufungsverfahren in der Rechtsprechung des BGH®, Neue Juristische Woc-
henschrift 2004, 2043; BGH, 12.3.2014 — V ZR 257/03, Neue Juristische Wochenschrift 2004, 1876.

3 Vmecro ceux Bruno Rimmelspracher, y: T. Rauscher, W. Kriiger, Miinchener Kommentar
zur Zivilprozessordnung mit Gerichtsverfassungsgesetz und Nebengesetzen, Miinchen 2016, § 529
Mmapr. 6p. 33.

34 V. camo Panko Keua, ,,PejoBHN 1 BAHPEIHY [IPABHU JICKOBH Y TAPHMYHOM MOCTYIIKY”,
36opnux pagosa Ipasnot ¢arxynimeiia y Hosom Cagy 1983, 306 u cren.
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je mocnenuiia Hoseme 2014. Mnak, To HUje HAYMH caHUpama, Kako he ce ucmo-
CTaBUTH, KPYITHOT ITPABHOIOJUTHYKOT ITpOMalliaja 3aKOHOIaBIIa.

Onrepeheme BKC nMa qajaeKocexHHUje TOCIESAHUIIE O/ ITYKOT Ay’KeT Tpajama
PEBU3UjCKUX MOCTyMakKa. To je pa3yMJBUBO CaMO aKo Ce MpodJieMaTH3yje heropa
yJora Koja je mpuMapHa, FUTH Kako je TO Ha JPYTOM MECTY peueHO, FheToBa CaMo-
CBOjHa ysiora.>® JI[pyrum peduma, KOHIENT PEBU3HM]CKOT Cy/la KA0 YHHCHHYHE
WHCTAHIIE — Ka/Ia CE UMa Y BUJIY PEUYEHO — CMambyje HeroBY (PYHKIIMOHAIHY CITO-
COOHOCT.

Nako HUje y TyHOM KamauTeTy MOCTaB/HeHO Kao JOTMaTHIKH U TPAaBHOIIO-
JIUTUYKH TIPOOJIEM, O YJIO3U PEBH3H]E, MTOCISNUYHO O yiio3u BKC y mapHUYHOM
MOCTYTIKY, Y OCIEIhEe BpeMe Ce apTHKYIIHUIITY cTaBOBH.® TOBOpH ce 0 BPXOBHO]
WHCTaHIM Koja Tpeba Jia ce 0aBy caMO BaKHUM MTPABHUM MTUTAKBUMA, IITO j€ YMHO-
TOoMe TTOCIIeINIIA YN Takha HeKuX Tacyca u3 omryka ECJ/hII, omrocHo Hekux [lpe-
nopyka Caseta EBporie,”’ koje cy ox moyetka pehopMme MapHUIHOT TOCTYTKa (011
2004) mocTaie He3a00MIIa3HO, TOHEKA U jEIHHHUO IITHBO.>® Y TOM CMUCITY, pEBH-
3uja Tpeda Ja CIy KU IPBEHCTBEHO YjeIHauaBarby Cy/ICKe TPAKCe U pa3Bojy mpasa.™
C apyre cTpane, Mu cMO Beh ykazamn Ha OKOJTHOCT Jia yIIPKOC NeUIIATY H3PUUIH-
Te ycTaBHe ofipea0e, HaBeJICHO je 3ampaBo ycraBHa yiora BKC'y rpaljaHckum cTBa-
puma.®® 1 nasbe, cmucao noctojaba BKC je y TeMEJBHOM U MAKJBUBOM pEllaBamy
MPaBHUX MTUTAKA, IITO HE 3HAYX ITPOCTO OABJBEHE CITUCHMA IIPEIMETA U 3aKOHCKHM
TEKCTOBHUMA, Beh HCTpakuBame TuTepaTrype u moctojehe comcreene unu Tyhe
CyJICKe TIpakce. PemmTu jeIHO HavyeTHO MPaBHO MUTAKkE HUje IPOCTO JaBAHE OJITr0-
BOpa ,,J1a FIA He”, Beh JaBarmke OICeKHOT 00pa3Iokemha, y KojeM ce Ha TIPOBEPJHHB
HAYWH U3JIaXKe NyT 210 onarosopa. Huje HeymecHno pehu na rpahanu umajy mpaBo Ha
TakBYy BPXOBHY MHCTaHITy, Koja HHje mpocTo Tpeha mHcTanma,’ Beh kBamnTaTtnBHO

55 Vnop. P. Keua, M. Knexesuh, 1281.

36 TIpo6ieMaTH30Batbe yJIore peBU3Hje M BPXOBHE MHCTAHIE WIIAK HHje TOTIIYHO HOBO, C
063upom na je Paxuh-Bogunenuh npe Buie ox 30 TonrHa TO yYMHHIIA, alld 0€3 yTHIIAja Ha Tada-
By AUCKypc; ynop. B. Pakuh-Boxunenuh (1995), 269 u cnen.

37 Tako penpesenrarusHo VC, 14. 3. 2013, 1Y3 2/10, CI" PC 53/13, 132.

8 O ToMe, ca HeraTHBHOM OLICHOM Y BUJY ,,MaHH]e 3a npenopykama Casera EBporne”, Buj.
Mapxko KnexxeBuh, Paciipasro naveno y cpiickom ilapnuunom ilociiuiixy, beorpan 2016, 347, 359,
386; ynop. u A. Jakmuh (2017), 176: apxase HacTane pacnanom ousiie CDOPJ ,,ciyxe kao excre-
PUMEHTAITHA [10Jba 32 UMIUIEMEHTAIH]Y pa3Hux [Ipenopyka.

3 Vnop. VC, 14. 3. 2013, 1V3 2/10, CI" PC 53/13, 132; Hukona Bogupora (2013), 196; H. Bo-
nupora (2012a), 234: ,,ne 3aciyxyje cBaku npeamer aa pohe npexn BKC, Beh camo ykonuko je peu
0 IIpEeAIMETY TJE je TO HEOIXOIHO pajay 3ay3uMarba HaueIHOT CTaBa Paay jeIMHCTBEHE CYJCKE
[PUMEHE MpaBa, 1aBamba HOBOTI TyMayewha H CI1.”.

60 P, Kewa, M. Kuexesuh, 1280 u cuen.

61 Jla nu je peBU3KjCKH Cy yoriiTe Tpeha nHCcTaHa BeoMa je CIIOpHO, ¢ 003UPOM Jia je pe-
BH3Mja BaHPEIHU MPaBHHU JeK; onpudHo B. Paknh-Bonunenuh (1995), 59; morepano b. [lo3uuh,
954. C apyre ctpane, YC — 6e3 mpoOieMa3n3oBama — TOBOpH O Tpehoj HHCTaHIIHM, OTHOCHO O
TpocteneHoM cyhemwy; ynop. VC, 14. 3. 2013, 1Y3 2/10, CI" PC 53/13, 131. — Te3a o Herupamy Tpehe

944



36o0puuk pagosa [IpaBHor paxynrera y HoBom Cany, 3/2020

npyraduja nHcTaHna.®? Y ToM cMHUCIy, BUJbHBA IpACTHYHA pa3iinka u3mely ca-
JIp’Kaja ¥ CTUJIa HEMavKuX, ayCTPUJCKUX, 11a ¥ CIIOBEHAYKUX PEBU3HJCKUX OJTYKa
¢ jemne, u omnyka BKC ¢ npyre cTpane,® Moxe ce AeTMMUYHO 00jaCHUTH OITepe-
henomthy BKC ctBapuMa Koje HEMajy Be3e ca pellaBamkbeM HAYCITHUX MPAaBHUX
muTama.’ Camo cyamje Koje UMajy Ipe CBera BpeMEHCKE Pecypce jecy y CTamy 1a
OIrOBOpE M3a30BY CBOje yiore. To HUje HUIITa HOBO ITIEAAaHO Y YIIOPEAHOIPABHOM
KOHTEKCTY, Beh cacBUM OOpHYTO, AUCKYCH]E O OBOM ITUTAMY CE BOJE ACTICHHjaMa.
Pesynrar je HaskanocT mMasio no3Hat y nomahoj jaBHocTH: y mpaBHOM Kpyry Cpen-
e EBporre, 3akJbydHO ca HEKUM AprkaBamMa HactaauM pacragom CDPJ, cxBaTame
0 BPXOBHOj MHCTAHIIU KOja OCTBapyje Mpe cBera jaBHy (QpyHKIHU]y je OIHEN0 npe-
HOCT. % Pehopme aycTpujckor,®® Hemaukor,®” denkor,®® mosbCKor,” cIIoBEHaYKOT 1

uHctanue (Pakuli-Bogunenuh) Temko MOXe 1a ce 010paHK YKOIUKO C€ KOPUCTU (PaHIyCKH ap-
T'YMEHT ,,J1a PEBU3H]CKH CyJI HE CY/IU O IIPEMETY cropa”, ¢ 003MpOM J1a je TO HECIIOjHBO Ca CPIICKUM
(1 paHHjUM jyTOCIOBEHCKHM) IIPaBOM.

92V tom emucny u H. Bomupora (2013), 196: ,,BKC He cMme J1a ce IpeTBOPH Y MIPBOCTEIICHA
cyn”. Tome Tpeba nonatu ga BKC He cMe Ja ce IPETBOPU HH Y APYTOCTEIICHHU CY/I.

9 Crun o6pasnoxkema BKC ce MOKe OKapaKTepucaTH Kao J0CTa KpyTH, OMPOKPATCKH U
HEJMCKYPCHBHH, Y KOjeM HeMa yryhuBama HIIM TI0JIEMUCaba ca PAHUjOM CYJCKOM IIPAKCOM U
JOKTpHHOM. HeMauKku 1 IIBajIapCKH CTHIOBU CY TPaJIUIIMOHATIHO MOTIIYHO CYIIPOTHH, a ayCTPH]-
CKH OIaBHO CBE BHIIE JINYM HAa HHX. CIIOBeHAuKH BPXOBHU Cy/l KOJIMKO je BUJJBUBO CBE BHIIEC U
BHILIE MJIE Y TOM IIPaBILY.

64 Cpakako J1a je jesiHako 3HadajaH (pakTop pasiuke U camopediiekcuja cyamja, Kao U Me-
TOZOJIOLIKA OpHjeHTalHja. JIUCKYPCHBHOM U apr'yMEHTaTHBHOM CTUILY OArOBapa CyAMjHHA Ipe]-
CTaBa O COICTBEHO] yJIO3H KOja Ce He CBOAM Ha CYICYMIIIMOHH arapar, OJHOCHO IIPE/ICTaBa O
cyhemy Kao NOTIyHO TpaHCIIAPEHTHOM BpILEHY jeJIHE Ip)KaBHE BIACTH, IITO HY)KHO 3aXTeBa
M3JIarame MEeTOJOJIONIKOT Iy Ta pellerha PaBHUX MTUTamba.

% Vnop. Alan Uzelac, Ale§ Galig, ,,Changing Faces of Post-socialist Supreme Courts: Cro-
atia and Slovenia Compared”, y: C. van Rhee, Y. Fu (eds.), Supreme Courts in Transition in China
and the West, Cham 2017, 207 u cnep.

6 O 80THX roAKHA IPOILIOT BeKa IOCTENEHO Ce YBOIMO CHCTEM PEBU3H]E 110 IOMYITEIbY,
na 6u ox 2002. ronune on 6mo jexmam; ucupnHo Alfons Zechner, y: H. W. Fasching, A. Konecny
(Hrsg.), Kommentar zur Zivilprozessgesetzen, Band IV/1, Wien 20052, vor §§ 502 ff mapr. 6p. 1 u
cient.; Elisabeth Lovrek, Gottfried Musger, y: H. W. Fasching, A. Konecny (2019), vor §§ 502 ff
mapr. op. 25 u cien.; Bua. u Andreas Geroldinger, ,,Der Zugang zum OGH in Zivilsachen®, y: E.
Kodek (Hrsg), Zugang zum OGH, Wien 2012, 68 u cien.; A. Kodek, y: W. Rechberger, T. Klicka,
vor § 502 mapr. 6p. 2 u cien.

7 Pedopmom o1 2001. ropiMHe YBE/ICH je y MOTIYHOCTH CUCTEM PEBU3H]E 110 JIOMYIITCHY,
Bun. H. Priitting, y: B. Wieczorek, R. Schiitze, § 543 mapr. Op. 2 u cien.; Leo Rosenberg, Karl-He-
inz Schwab, Peter Gottwald, Zivilprozessrecht, Miinchen 20107, 819 u ciiext.; Matthias Jacobs, y:
Friedrich Stein, Martin Jonas, Kommentar zur Zivilprozessordnung, Band 6, bearb. von Christoph
Althammer, Matthias Jacobs und Christian Berger, Tiibingen 20183, vor § 542 mapr. 6p. 3, § 543
Mmapr. Op. 1 u cnen.; Ludger T. Traut, Der Zugang zur Revision in Zivilsachen, Koln 2006, 9 u cien.

% Vop. Michal Bobek, ,,Quantity or Quality — Reasoning the Role of Supreme Jurisdiction
in Central Europe”, American Journal of Comparative Law 57 (2009), 46 u cnen.

% Tadeutz Erecinski, ,,Entwicklung der Regelung der Kassation in Zivilsachen in Polen”, y:
L. Bittner (Hrsg.), Festschrift fiir Walter H. Rechberger zum 60. Geburtstag, Wien 2005, 122 u cnen.

945



Jp Panko U. Keua, [Ip Mapxko C. Kuexesuh, /Jo3s0.menociu pesusujcke kontupore... (929-952)

xpBarckor mpasa’® To mokasyjy. C apyre cTpaHe, M y IPyTHM 3eMJbaMa Ce jaBJba
noTpeba 3a MPEUCIIMTHBABEM YJIOTe BPXOBHE HHCTAHIIE. !

Kana ce mma y Bumy pedeHo, Tpaxutu ox cynuja BKC ma mpoBepaBajy u
OIICHY JIOKAa3a 3HAYU CITyTaBaTH UX OJI OCTBAPEHA CAMOCBOjHE yJIOTE.

5.2. CMemTame peBU3MjCKe KOHTPOJIE OlleHe I0KAa3a
Y HIAPH KOHTEKCT

[IpeTxoaHu 3aKJby4aK He MOKE H30JI0BaHO Ja ce nocmatpa. [loctojehu kon-
IIETNIT PEBU3HjCKE OICHE JI0Ka3a HHje ycaMJbeHU (PakTop cMamuBama (yHKITHO-
HaiHe cnocodHoct BKC, Beh 00paTHO, cagalimbi PEBU3H]CKH CUCTEM Ka0 TAaKaB
j€ Tpe yCIIOCTaBJhEH TaKOo Ja C€ OHEMOTYhHU OCTBapemhe Ha3HAUCHE CaMOCBOjHE
yiore BKC. Tako kako je ypeleHa, 103BOJbEHOCT pEeBHU3H]j€ MOKa3yje Aa 3aKOHO-
JaBarl u3rieaa HA He JKed (PYHKIIMOHAHO CITOCOOHY BPXOBHY WHCTaHITYy. OHa
je Ty na Ou ce mpBEeHCTBEHO 00e30e/11Ia MM0jeJMHAYHA PABUYHOCT (ITPABHIIHOCT
npecyhema Kao TakBoO), ¥ TO Ja JTU 3aTO IIITO jeaH CIop TO 3aBpeljyje 300r coru-
JjaTHUX, IPUBPEIHUX U CII. KpUTEpUjyMa (Kay3iaHa U BpeAHOCHA PEBHU3H]ja), UITU
3aTo MmTO je je To — mpema YC, Aeiry TOKTPUHE U caMOM 3aKOHOJABITY — HY)KHO
300r OCTBapema YCTaBHOT IIpaBa Ha MPaBHO CPEACTBO, KOje€ je ONeT cAMO HU3pas
BpEIHOBama MOjeINHAYHE MPABHIHOCTH. TeK aKo peBH3Hja HUje MT03BOJbEHA 10
TUM KpuTepujymuma, onaa BKC tpeba aa Oyze cya Koju ce 0aBu HaueIHUM IIPaB-
HUM muTamumMa (4. 404 31111).

YnopenHonpaBHO TielaHo, KaKO y MpaBIly 3eMajba HACTaJUuX PaclajioM
C®PJ, Tako 1 y paBIly 3eMaJba KOje Cy IO TPaaUuIIHOHATHAM yTHIIajeM HeMad-
KOT ¥ ayCTPHjCKOT IpaBa, foMahu cucteM peBusmje je ToToBo ycamibeH. M 1o ¢
pasJyiorom: akIeHat Ha 006e30ehuBamy jaBHe (DyHKITH]E BpXOBHE WHCTAHIIEC HYKHO
3axTeBa yCIOCTaBJbame oAropapajyhux ¢unrepa meHe gocrynuoctu. Jlozsonu-
TH PEBU3HUJY CaMo 3aIlTO IITO C€ PaJU O HIIP. CIIOPY O ayTOPCKOM FIIA CPOJTHUM
MpaBUMa, 11a ¥ 0 32aKOHCKOM HM3Jp)KaBamy MM O0TKa3y yroBopa o pany, UM 3aTo
HITO MOOKjaHa BPETHOCT MPEMEeTa Criopa Ipea3y HeKaKkaB [eH3YC, 3Ha4YH YCII0-
CTaBUTH (UIITEPE JOCTYITHOCTH BPXOBHE HHCTAHLIE KOJH Cy KOHTPAPOLYKTHBHU.
KoHavHo, yak ¥ Jia ce MHCUCTHpa Ha M0jeIMHAYHOj 3aITHTH K0 IPUMAPHOM IHIEY,
ucnpaBHo bobek (Bobek) 3a 4elIko cTame MoCTaBJba MUTAkE, ,,KAKBA I10jeUHAY-
Ha MpaBHA 3aIITUTa CE€ HYJU KPO3 MOBPITHO U OP30IIETO pellaBame XUibaaa

70 Pechopmom o1 2019. ToMHE YBEIEH je CHCTEM PEBH3HUjE 110 JOMYIITEY, Y3 3apKaBatbe
Kay3aiHe pesusuje, Bua. Dejan Bodul, ,,Rasprave o novom modelu revizije u hrvatskom procesnom
pravu®, Harmonius 1/2019, 68 u cnen.

71O cramy y @paHIlyCcKoj, TIe CyIuje TamMolimker KacalmoHor cy/aa mieanpajy 3a ypoheme
cUcTeMa CITMYHOT HEMauyKOM MJTH ayCTPH)CKOM, Kao 1 y OTropy JokTpuHe Bua. Frederique Ferrand,
,Der fragwiirdige Wille des franzosischen Kassationshofes zur Selbstreform®, y: B. Gsell, W. Hau
(Hrsg.), Rechtsmittel im Zivilprozess — Hommage an Bruno Rimmelspracher, Baden-Baden 2019,
47 n cuen.
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npenMera rofuine’”.’> Hanme, rpahancka seha BKC'y 2019. rogunu, cacTaBibe-
Ha Ol YKYyITHO cBera 19 cymuja, omnydnia cy MeputopHo o 2.891 pesusuju.’> 7

YKOIHMKO ce JKeTH BpXOBHA WHCTaHIa Koja he OMTH HAJIMK yTIOPETHOIIPABHIM
napmkalrMa, a TO 3Ha4H CyJl KOjU YHja je JeTaTHOCT KBaJTUTATUBHO JIPyTavrja OJ
JPYTHX CYJIOBA, OHJIA j€ PEBH3H]jCKa KOHTPOJIA OLIEHE JI0Ka3a TEK JIPyropa3peaHo
cTpaHno Tejo. OCHOBHA CHCTEMCKa I'pelliKa — aKo ce Tohe 0J] OBJIe 3acTyIaHe yJo-
re BKC — jecte ypeheme mo3BosseHOCTH peBu3nje.”> Ha Tpary pedeHor je Ha
Kpajy cam BKC, koju ce, Moxe ce c1o00aH0 pehu, moOyHHO MPOTHB 3aKOHOAABIIA,
Tpakehu ykugame wr. 403 ct. 2 T. 2 u 3 3I1I1. Kako ce nuctnue y Mannujarusu
Oiwiue cegnuye BKC 3a npomeny 31111, mocTojame OBUX OCHOBA JJO3BOJHEHOCTHU
peBu3mje, m3Mely ocTaor, ,,He BOAu y epukacHo TpehecTeneHo omTyYnBame U
HE OJIrOBapa yJo3u Kojy Tpebda Jia uMa BpxoBHM KacalluoHU CyJl Ka0 HajBUIIIH CY/I
y Penry6munm Cpouju.’®

5.3. YcTraBHO mpaBo Ha MPAaBHO CPEACTBO Ka0 KOCT Yy Tpay?

I'eneparop camammer ypelema 103BOJLEHOCTH PEBU3H]E, Al H PEBU3H]CKE
KOHTpOJIE OLICHE JI0Ka3a, HECYMIbMBO je YCTaBHO MTPABO Ha MIPABHO CPEACTBO (WJI.
36 c1. 2 Ycrara). bosbe pedeHo, To je Biaagajyhe cxBaTtame 0 lbeTOBOj CalpKUHA
u npupoau. [loznaro je na je ¥YC popmynucao 1o cana He3abeeKeHy TOKTPUHY
o npenHavyyjyhoj mpecyau xamOeHOT cyaa Kao YBEK HOBOJj, TaKJIe, IIPBOCTEIICHO]
NPECY/H Y ,,MaTePHjaTHONPABHOM CMHUCTY”,” 1 THME OTBOPEHO HATEPAO 3aKO-
HOJIABIA J1a YBeEJE T03BOJBEHOCT peBusmje.’® Takohe,  caM 3aKOHOIABAI j€ TTOIIa0
0J] Tora jia je mpecyheme Ha OCHOBY 00aBe3He APYTOCTENCHE PacipaBe yBeK 3a-
MIPaBoO MPBOCTEIEHO, T1a j€ YBEO T03BOJFEHOCT PEBU3H]E M TI0 TOM OCHOBY.” OMo-

72 M. Bobek, 56.

73 Bua. CrarucTuka o pajy CyIoBa OIIITE HaIexHOoCTH Y PenyOnuiu CpOuju 3a nepuos
01.01.2019. — 31.01.2019. ronune, 9, nocrymHo Ha https:/www.vk.sud.rs/sites/default/files/attac-
hments/STATISTIK A%20-%200PSTA%20NADLEZNOST%202019.pdf

74 Tlpumepa paau, aycTpujcku Bpxosnu cyg (Oberster Gerichtshof) je y 2019. roqunu me-
putopHo perno 915 pesusuja. [Ipu Tome, y rpahanckum ctBapuma je noctymaio 42 cyauja. Bun.
Oberster Gerichtshof (Hrsg.), Tdtigkeitsbericht 2019, Wien 2020, 10.

75 O TOME caMo 3a cily4aj J03BOJbeHOCTH peBusuje u3 wi. 403 cr. 2 1. 2 31111 Bux. Beh P.
Keua, M. Kuexesuh, 1280 u cuex.

76 NaunujatrBa Omniite ceiHuIEe BPXOBHOT KacallnoOHOT Cy/ia 38 M3MEHY 3aKOHa O [TapHHY-
HOM ToCTYIKy of 25.12.2019. rogune, 2; noctynHo Ha https:/www.vk.sud.rs/sites/default/files/
attachments/Inicijativa%200pste%20sednice%20Vrhovnog%20kasacionog%20suda%20za%?20
izmenu%?20Zakona%200%20parnicnom%20postupku.pdf.

77VC, 30. 6. 2011 —1V3 1242/10, Buriuen YC 1/2011, 292/293. llta 3aucTa 3HAUU OAPEIHHU-
1a ,,MaTepujagHonpaBHu cMucao”, YC He oOpaznaxke.

78 Bua. YC, Ilucmo Hapoaroj ckymrunu Peny6Gnuke Cpouje, 30. 6. 2011 — IY3 1242/10,
bBuniuen YC 1/2011, 645 u cnen.

7 Bua. ¢u. 39.
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ryhaBame KOHTpOJIE U OIlCHEe J0Ka3a y TUM CIIydajeBUMa PEeBHU3HjE, IIPOCTO je
MPUPOHA TIOCJIEANLIA — TPOTUB CBAaKe MPBOCTEIICHE Mpecye Tpeda 00e30e1uTH
MyHY KOHTPOJY IPABUITHOCTH npecyhema.

Kareropuyku OpaHUTH HaBEICHO HA ONIITEM IIJIaHY je HeMoryhe, yak u Jia
ce MPHUXBATH allCOJyTHO CXBAaTamke YCTABHO MpaBa Ha MpaBHO cpencTso. [la je
Te3a VC BHIIECTPYKO MambKaBa, AETaJbHO je 00pa3IoKeHO Ha IpyroM mecTy.®’
OBne Tpeba HAIOMEHYTH J1a ¥ OHJIa KaJa je IPYTOCTeNeHo npecyheme 3ancra y
JOrMaTHYKOM CMHCITY IPBOCTENEHO, MOCTOjU MPOCTOP 32 Apyrauuje rIIeAUIITE.

Y1Bpheme jenHe YN eHATIE TOKa3UBABEM Y JKaJIOEHOM ITOCTYTIKY, Koja yOII-
nITe Huje Ouiia caapKaHa y IpBOCTEIICHOM YHH-CHUYHOM CTamby, jeCTe CYIITHH-
CKHU TIPBOCTEMEHO YTBpheme. Tako HEmTO je 3aMUCITHBO Y CIydajy o0aBe3He
apyroctenene pacrnpase. OMoryhuTH peBu3ujy caMo 300T pEUeHOT, a MOBpPX Tora
OMOTYhHUTH B KOHTPOJTY OIIEHE J0Ka3a, 3HaY! MMONU O jeHOT ariCOTyTHOT CXBa-
Tama yCTaBHOT IIpaBa Ha MPaBHO cpelcTBo (Wi. 36 cT. 2 YcraBa), M TO CBECHO Ha
ymTpO ApyTUX BPEIHOCTH U ITUJbeBa. Kako je peueHo, pyHIaMEHTAITHO CE CMa-
wyje pyHnkuuonanHa ciocoHocTr BKC. 1lItaBuiie, cBe LITO Ce jKeneno ca 3adpa-
HOM JBOCTPYKOT yKHAama MpBocTeneHux npecyna (wi. 387 cr. 3 3I1I1), umja je
MoCJIeNIa KOHLIENIT 00aBe3He Apyrocrenene pacrpase (wi. 383 cr. 4 3I1IT) —
yOp3ame MOCTyIKa U CMaberhe TPOoIIKoBad! — ryou ce kpo3 cBakomoOHy 103BO-
JbEHOCT peBU3H]e, Y KO0jOj ce, Kao noaatHo ontepehewe BKC, u oueHa AoKa3a
MoXxe KoHTponucaTd. Ho, y aMOujeHTy ancoiyTHOr cXBaTama YCTABHOT MpaBa
Ha MPaBHO CPEJICTBO, TO j€ JEIMHO PEIICHE.

Jpyraunje pememe oBe, HAU3TIea MaT Mo3uIrje, Moryhe je yKoIHuKo ce
JIpyTrauuje cXBaTh yCTaBHO MPaBo Ha MPaBHO cpeAcTBo (4. 36 ctT. 2 Yerasa). Tako,
1 OBO ITpaBo O1 OMJIO JOCTYITHO OTpaHIUCHH-IMa KOja Cy OIpaBIaHa IPYTUM, YCTaB-
HEM pasiozuma.t? Mako ce mpeTXoaHo 0 TOME 3ay3e0 KaTeropuyuKHu OpHYaH cTas,®
YHHH Ce JIa MOCTOjU UIaKk MoryhHoct 3a penaruBusoBame.’* [Ipumepu 3a Tako
HEIITO M0CTOje YIPaBO y MpaBUMa 3eMaJba Koje H 1aJbe OaIITHHE jyTOCIOBEHCKH
KOHIIETIT YCTABHOT MTPpaBa Ha MPaBHO CpecTBO. HanMe, y CIOBEHAYKOM, XPBATCKOM
U LPHOTOPCKOM MPaBY KaJlOCHHU CyJ MOXE caM Ha JAPYTrOCTENEHO] paclpaBH

80 P, Keua, M. Kuexesuh (2017), 1251 u cnep.

81 Vriop. Panko Keua (2005), 27; H. Iletpyuruh, 68. 'O BKC takolje pe3oHyje y HCTOM CMH-
ciy, Bua. bunren BKC 1/2015, 327.

82 O tome u3 mpe cBera xpearcke nepcnektuse Alan Uzelac, ,,Ustavno pravo na Zalbu u
gradanskim stvarima: jamstvo ispravnog presudenja ili relikt proslosti?”, y: A. Uzelac et. alt. (ur.),
Djelotvorna pravna zastita u pravnicnom postupku. Zagreb 2013, 236 u ciep.

8 Buy. P. Keua, M. Kuexesuh (2017), 1259 u cien.; Mapko Kueskesuh, ,,0 skaniou npoTus
pecyie y MOoCTYIIKY Y CHOpY MaJie BpeAHOCTH ", 360pHuk pagosa [Ipasrnol ¢paxyniteiia y Hogom
Cagy (360HC) 4/2012, 397.

84 MehyTuM, 1 1ajbe je KOHIIENT OrpaHrUYeHe Kaube y Cropy Maje BPeJHOCTH IPOTHBAH
YCTaBHOM IIPaBy Ha MMPaBHO CPEACTBO, jep je 300T HeMPUXBATIFUBUX IICH3YCa PEeY O HEMPOIOPIHU-
OHAJTHOM OTrpaHHueHby yCTaBHOT mpasa, ynop. M. Kuexesuh (2012), 397 u cren.
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yTBphyje YMmBeHULIE KOje CY MePHUIUTApHE; APYTUM PEUrMa, JIa CaM CaHHpa HEeToT-
MYHO YHELEHUYHO cTambe.t>8¢ MeljyTuM, peBu3Hja HUje 103BOJbEHA MCKIBY YHBO
300T TaKBOT IMOCTYIIaka, jOII Mamke 11a je oMoTryheHa peBH3HjcKa KOHTPOJIA IPy-
TOCTENCHUX, HOBUX YMCHUYHUX YTBphema. C Ipyre CTpaHe, U y OBUM IIPAaBHUM
CHCTEeMHUMa TI0CTOjH YCTABHO MPABO Ha MPABHO CPEJICTBO, M TO Y Marbe-BHIIIE UCTO]
penakuuju Kao y nomahem Ycray.?” Kana ce To uMa y BULy, YMHH CE J1a j€ BPe-
HOBame QYHKITHOHAHE criocoOHOCTH BKC ompaBaaH pa3Jyior 1a ¢ YCTaBHO IPaBO
Ha MPaBHO CPEJCTBO OTPAaHUYH y CIIyuajeBUMa KaJia je APyrocTeneHa mpecyaa
Makap ¥ camo y ofipel)eHuM JienoBUMa CYIITHHCKH IIPBOCTEIIEHA. Y CyIIPOTHOM,
win hie ce octaTu pu calalikbeM CTamy, IITO je TOryoHo 1o (yHKIoHUCamke BKC,
wiu he ce 3apaj] Tor MJba YKHHYTH KOHIICTIT, TIpe cBera, 00aBe3He JIpyrocrere-
HE pacripage, Tj. 3a0paHe IBOCTPYKOT YKUAamka MPBOCTENEeHUX pecyaa. [lotome
3HAYHW MTOBpATaK y CUCTEM MUHT-TIOHT cyhema, Koju je OMo KapaKTepHUCTHYAH 3a
napauyHu noctynak y COPJ u CPJ, a mTo je BaxHuje, OH je OMo reHeparop mpe-
JyTOT Tpajarka mocTyTaKa.’®
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Zulissigkeit revisionsrechtlicher Beweiswiirdigungsiiberpriifung
im Zivilprozess

— Zum Anwendungsbereich des Art. 407 Abs. 2 iVm Art. 403
Abs. 2 serbischer ZPO —

Zusammenfassung: Die Revision gegen Urteil im Zivilprozess wurde tradi-
tionell im serbischen Recht als ein Rechtsmittel verstanden, in dem unrichtige
Tatsachenfestellung als Revisionsgrund unzuldssig ist, dh revisionsrechtliche
Uberpriifung der Beweiswiirdigung wurde ausgeschlossen. Stammfassung der
ZPO aus 2011 erlaubte aber — in einem Fall — eine solche Uberpriifung (Art. 407
Abs. 2 iVm Art. 403 Abs. 2 a.F. serbischer ZPO). Die in der ZPO Novelle aus 2014
vorgenommene griindliche Bearbeitung der Zuldssigkeit der Revision hatte, zumindest
auf der redaktionelle Ebene, den Anwendungsbereich der revisionsrechtliche
Beweiswiirdigungsiiberpriifung bewirkt. Dabei ist noch nicht geklirt — weder in
der Rechtsprechung noch in der Lehre — inwieweit es reicht. Im Abhandlung wird
zuerst Anwendungsbereich des Art. 407 Abs. 2 iVm Art. 403 Abs. 2 n.F. serbischer
ZPO) aufgegriffen, um eine schleiffende Bewertung des geltende Revisionsmodell
zu ermoglichen. Die Ergebnisse zeigen zusdtzliche Bedeutungsverluste des Revi-
sionsgerichtes, die aber ohnehin spiirbar sind, wenn man das geltende Revisions-
zuldssigkeitsmodell in Betracht zieht.

Schliisselworter: Revision gegen Urteil, Oberstes Kassationsgericht, Beweis-
wiirdigung, unrichtige Tatsachenfestellung, Revisionsgrund.

Harym npujema pazga: 27.10.2020.
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BE3BEJJHOCHU MEHAIIMEHT VY OBJIACTHU
SAIUTUTE KPUTUYHE NHOPACTPYKTVYPE ¥V
PEITYBJININ CPBUIU — CTAE U ITEPCITEKTUBE"

Caxceinax: [lojam ,, kputuuuna ungpaciupyxiuypa’ iociuaje geo bezbegro-
CHOT guckypca nocae Xaagnol pawla Kaga Hacmajy upeu upasHu u UoauiuyKu
axiiu Koju cagpaice 08aj iojam. 3akon o KputuuuHoj ungpaciupyxkiuypu y Peiiy-
onuyu Cpouju yceojen je 2018. togune, a Kao jegno 0g 8axdCHUjux uuinarba Koje je
ypeherno 3axonom jecie HagnexCHOCH U 0gl080PHOCIU CYOjeKailia y cuciiemy
sawiuuite kpuiiuyne ungpaciupyxiuype. llpegmeiu hawel uctupasicusarba o6uo je
be3begHOCHU MeHauMeHil Y obnaciuy 3auwiiuite KpuiluyHe uHppactupyKiiype, a
Kao pesyauiaiiu ciposegenol uciupasicusarea y pagy cy. 1. Ugentuuguxosanu
HUBOU, 8pCIlie U HAGIEHCHOCTH De30egHOCHOT MeHauMeHilia y oonaciu 3auinuiie
Kputduune ungpactupykidype; 2. Yiuiephen ruxoe melhycoonu ognoc u 3. Jaite
iipeilopyke Mepa u pewera Koje je iotpebHo ipegyseili pagu YCuoCtasbarba
UHTHETPANTHOT cuciueMa 3awinuite y 060j obaaciuu.

* Pax je HACTA0 Kao pe3ysTar paja Ha HayYHO-HCTPAKHUBAYKOM TIPOjeKTY ,,IIpaBHA TpaIu-
[{ja U HOBU mpaBHU u3a30Bu™ y 2020. ronuHu, a unju je Hocunan IlpaBuu dakynret y HoBom
Cany.
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Kuwyune peuu: 6e30egnocuu menaymeniu, yiupasoarse pusukom, yiupasoarse
KPU30M, KpUTUUYHA UHGPACTUpYKILypa, cuciiem 3awiiuiie, oliepaimlopu Kpuiiuy-
He uHpaciupyriype.

1. YBOJI

MelyHapoaHUM JOKYMEHTHMA Ha TII00ATHOM' ¥ pErHOHATHOM HHBOY? YTBP-
hena je obaBe3a apkaBa ga Mpemy3My Mepe W aKTHBHOCTH Ha TIJIaHY CTBapamba
cTabuiHOr 1 6e30eqHor ApymTBa y Kome he rpahanu 6utu 3amruhenu o nocie-
JMIa HeXeJbeHUX norahaja u3a3BaHUX MPUPOJAHUM KaTtacTpodama, JbYACKUM
JIeTTaTHOCTHMA M TEXHHYKHUM aKIuJeHTHMa. Pann ncrymaBama HaBeIeHUX 00a-
Be3a MOTPEOHO je U3rpaiuTH CUCTEM 3AIITUTE KOju he CMambUTH PU3UK O HACTY-
nama HeKeJbeHOT Joralaja 0HOCHO Koju he OTKIOHUTH MIIM YMaWmUTH IITETHE
HOCTIENIIE YKOJIMKO HeXKeJbeHN forahaj HacTynu. Y Tom cMuciy Haponna ckym-
HITHHA J0HeNa je HarmonanHy crparerujy 3aliTUTE U cllacaBamba y BaHPEIHUM
cuTyaljama’ 4mja je cBpxa ,,3alliTUTa KUBOTA, 31paBjba U HUMOBHHE Tpal)aHa,
JKUBOTHE CpeAuHe M KyITypHOT Haciieha Perryonmke Cpouje”, mok je 3akoHOM O
CMamCHby PU3MKA U yIpaBJbakby y BaHPEIHUM cuTyanujama (y JajbeM TeKCTY:
30CPuYBC)* ycroctaBibeH HHCTUTYIIHOHAIHN OKBUP MHTETPAIHOT CHCTEMA
3aIITUTE W CIlacaBara y BAaHpEOHUM cutTyanujama y Permryommmu Cpouju. VY 3o-
CPuYBC ytBphena cy Hauena cucrema 3alTuTe, ogpe)eHn HUBOM Ha KOjUMa je
noTpeOHO Mpeay3eTH Mepe U aKTUBHOCTH, ofipeheHn CyOjeKTH HaJIe)KHU Ja
Mpeay3uMajy Mepe U aKTHBHOCTH Ha CBaKOM HHUBOY, ypeheH mehycoOHu ogHOC U
KOHKpETHE 00aBe3e 00BE3HMKA OBOT 3aKOHA.

! Bua. Munenujymeky geknapanujy OYH y Kojoj ce kKao jenaH ojf IPHOPUTETA TIOMUELE
3aIITHTA PABLUBHX KaTeropHja, pe cBera Jele, ajli U YOIIuTe rpal)ana oqHOCHO [UBHIIA Y BaHPEI-
HUM CHTYyallljaMa u3a3aBaHuX paToM, NpupoaHuM katactpodama u ci. United Nations Millennum
Declaration, A/55/L2, General Assembly, 18 September 2000. https://undocs.org/A/RES/55/2, 14.8.
2020. Takohe Buja. OkBHp 3a cMambebe pu3nKa o karactpoda u3 Cennaunja 3a nepuog 2015-2030
ycBojeH Ha Tpehoj cBeTckoj koHbepeHuju Opranu3zaimja yjeAnbeHUX Halija Koja je ofipiKaHa
18. mapra 2015. ronune y Cennawujy, http://ruczrs.org/wp-content/uploads/2019/09/Okvir-za-sma-
njenje-rizika-od-katastrofa-iz-Sendaija-za-period-2015.-2030..pdf, 12.8.2020.

2 Bua. Jlupextusy 2007/779/EC kojom ce npeasulja ycroctaBibame MexaHnu3Ma 3a UBUIIHY
3aIITUTY Ka0 MEXaHU3Ma 3a capajiiby y IpkaBama wiannama EY Ha ruiaHy crpeyaBarmba OJHOCHO
CMameHa NocIeanIa y ciiydajy Behinx karactpoda nza3BaHUX PUPOJHUM, TEXHOIOMIKUM HIIH
JbyACKHM (haKkTopoM. hitps://eur-lex.europa.eu/legal-content/EN/TXT/?uri=LEGISSUM:128003,
npuctyibeHo 20.8.2020.

3 HanmoHallHa CTpareruja 3aliTUTe U cliacaBama y BAHPEAHUM cuTyalujama, Cryocoenu
inacnux PC, 6p. 86/11.

4 3aKOH 0 CMamCHy pU3HKa 0] KaTacTpoda U yInpasibaky BAHPEIHUM CUTyanujaMa — 30-
CPu¥YBC, Cnyacoenu tnacnux PC, 6p. 87/18.
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VY ucTo BpeMe yCcBOjeH je M 3aKOH 0 KPUTHIHO] HHOPACTPYKTYypH> (Y TajbeM
tekcTy: 30KI) kojuM je neduHuCaH CUCTEM 3aIUTUTE KPUTHYHE HHPPACTPYKTY-
pe (y masmem Tekcty: cucteM 3amTute KM). Cuctem 3amrute KU1 xao mpeamet
3alITUTE UMa CaMoO OHE 00jeKTe, CUCTEME M MPEXe KOjH Cy OJl er3UCTeHIINjaIHE
BaXXHOCTH 32 JIPYIITBO Y CMHUCIY J1a BbBUXOBUM oIlTehemeM, YHUIITEHEM HIIH
HeyHKLIMOHUCAKHEM HACTajy IITETHE MOCIeIUIE TI0 )KUBOT U 3/1paBJibe IpalaHa,
HaIlMOHATHY 0€30€THOCT, jJaBHO 3/IpaBJhe WIIN PEIOBHO (PYHKITHOHUCATHE PIKaB-
HUX oprasa. Y ToM cMuciy cucteMm 3amtute KU u cuctem 3amrure u cnacaBama
Yy BaHPEIHUM CHTyaIrfjaMa KOMIJIEMEHTAPHHU Cy CHCTEMH KOjH CE 3aCHUBAjy Ha
rOTOBO HJACHTHYHUM Hadenuma. 30or Tora 30CPuYBC y onmtum nuramuma
Koja Hucy perynucana 30K Moike mMaTu CynCHAHjapHY IPUMEHY U KapaKTep
omuter 3akoHa (lex generalis), TOK TUPEKTHY IPUMEHY UMa y CHTYyallljaMa Kajaa
HACTYTH HeXXeJbeHH foral)aj v Kajia HallIe)KHOCT y yIIPaBJbamby KPU30M IpeNia3h
Ha PenyOnnuku mtab 3a Banpenne cutyanuje (y gabem texcty: PILIBC).

Cuctem 3amrutre KU y Penyomumm CpOuju mpeacTaBiba CIOKEH CHCTEM
KOra YnHe Cy0jeKTH Pa3InYUTOr HUBOA, CTaryca, QyHKIHje U oBramherma, a Koju
Mpeny3uMajy HA3 Mepa M aKTUBHOCTH y IIAJBY 3aIITUTE KPUTHYHE HHPPACTPYK-
Type (y najbem Tekcty: K1) unme ce ocTBapyjy NpeTnocTaBke 3a HOpMajaHO U
penoBHO (GYHKIIMOHHCAE APYIITBA U ApkaBe. Mimajyhu y BUIy BeTuku Opoj
Pa3sIMYUTHX aKTepa KOju Mpeny3uMajy Mepe U CIIPOBO/IE aKTUBHOCTH Ha TIAHY
samtute KU y Perryonumm Cpowujn, yiora 6e30€1HOCHOT MEHAIIMEHTA Y CHCTEMY
3amTUTe Hamehe ce Kao MuTame Off U3y3eTHe BaxHOCTH. 13 Tor pasiora, nmpen-
MeT HallleT UCTPaKUBama je 6€30eMHOCHN MEHAIMEHT y obyacth 3amrtute K1
y PenyOmuuu CpOuju.

2. KPUTUYHA NHOPACTPYKTYPA U CUCTEM 3AIUTUTE
KPUTUYHE UHOPACTPYKTYPE

Konnent KU npencraBiba penaTUBHO HOB KOHIIETIT. MeljyTUM, HOBUHA Yy
OBOM KOHIIENITY HHUj€ CBECT O TOME JIa je MOTPeOHO 3aIlTHTH HajBaKHU]Y WH(Dpa-
CTPYKTYPY Koja je condicio sine qua non oncTaHka JApylITBa U Apxkase. Joi je y
ITpBom momaraoM ripotokoiy JXKenescke korBeHItuje u3 1949. romune (ITporokon 1)°0
ouna npeasuleHa 3amTuTa HHPPACTPYKTYPE KOja je HEOMXOAHA Ja IIUBUITHO
CTAaHOBHUIITBO MPEKUBHU. Y UCTOM aKTy Yy JIETY KOjH CE OJHOCH Ha 3aIITUTY IU-
BUJIa Ka0 NPEeAMET 3alITUTEC HABCACHU CYy U )KUBOTHA CpC€AUHA U I/IHCTaJIaHI/IjC

5 3akoH 0 KpuTHuHO] HHppacTpykTypH — 30KU, Cryscbenu iracnux PC, op. 87/18.

¢ Buj. ui. 53 — 56, [Ipsor goxatHor mpotokoia JKeneBcke KouBeHuje u3 1949. ropgune. V:
W3Bopu meh)yHapogHOT XyMaHUTapHOT TpaBsa, (yp. Becra Kueocesuh-Ilpeguh, Cawa Aspam u
JKemwko Jlexcaja), beorpan, 2007. http://www.mfa.gov.rs/sr/images/stories/komisija/MKCK%20-
%201zvori%20MHP.pdf, 14.8.2020.
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Koje canprke oracHe cuiie (OpaHe, HACHIIH, HYKJIeapHU 00jeKTH | CJ1.), a YHjIM 0N
omrehemeM NN YHUIITCHEM OMIIM ITPOY3POKOBAHH BEJIMKHU ITUBUIIHU T'YOUIIH.
Y Tom cmuciy HoBHHA Y KoHTIENTY KU jecTe cBecT o moTpedn 3a jeTMHCTBCHUM
MPHUCTYTIOM y 3amTuTH HenokynHe KU koja ce ocTBapyje nenoBameM HHTErpu-
CaHOT CHCTeMa 3amTuTe. TepopucTruku Hamanu y byjopky (2001), BamwarTo-
Hy (2001), Magpuny (2004), Jlonnony (2005) 1 ApyruM €BpOIICKUM U CBETCKUM
TrpaZioBUMa caMo Cy YUYBPCTHIIN HJIEjy O CTBapamy HHTETPHUCAHOT CHCTEMa 3a-
mTuTe 300r yera je u nojam KU mocrao 3acTyIJbeHUjU y jABHOM JTUCKYPCY.
[IpBH KOpaK y ycmocTaBibamy jeMUHCTBEHOT cucTeMa 3amTtute KU mpen-
craBsba nepunucame nojma KU. 3naderme nmenuie ,,madpactpykrypa’’ ykasyje
Jla je ped 0 MaTepHjallHOj OCHOBHH KOja je MPeTIOoCTaBKa 00aBihama GyHKITH]a
JprKaBe WK OpraHu3aluje, a Ipuaes ,,KpuTHIHa  Orke oapehyje MaTepujanny
OCHOBY Kao BHUTAJIHY, CYIITHHCKY OJJHOCHO OJf €T3UCTEHIMjalIHEe BaXXHOCTH 3a
o0aBibame HajBAXKHUjUX (PYHKIHMja Jp’KaBe OAHOCHO OpraHu3anuje. AHannu3a
moauTHUKHX®, mpaBHKX’, cTpyunnx'? u reopujckux!! onpehema KU morBpania

7 Bun. Peunuk cprickor jesuka, Matuia cpricka, Hosu Can, 2011, ctp. 462 nnn Longman
Dictionary of Contemporary English 5th Edition.

8 Bun. Ha npumep: Austrian Cyber Security Strategy, Federal Chancellery of the Republic
of Austria, Vienna, 2013, p. 20.; https.//www.bmi.gv.at/504/files/130415 strategie cybersicherheit
en_web.pdf, 12.8.2020. An Emergency Management Framework for Canada — Third Edition,
Emergency Management Policy and Outreach Directorate, May 2017, p. 21.; https://www.public-
safety.gc.ca/cnt/rsres/pblctns/2017-mrgnc-mngmnt-frmwrk/index-en.aspx, 12.8.2020. Presidential
Police Directive — Critical Infrastructures Security and Resilience, The White House, February
12 2013. https.//obamawhitehouse.archives.gov/the-press-office/2013/02/12/presidential-policy-
directive-critical-infrastructure-security-and-resil, 12.8.2020.; National Strategy for Critical
Infrastructure Protestion (CIP Strategy), Federal Ministry of the Interior, Berlin, 17th June 2009,
p. 4. https://www.bbk.bund.de/SharedDocs/Downloads/BBK/EN/CIP-Strategy.pdf? _blob=publi-
cationFile, 12.8.2020.

® Bua. Council Directive, 2008/114/EC on the identification and designation of European
critical infrastructures and the assessment of the need to improve their protection, Official Journal
of the European Union, L 345/75.

10 Bup. Protection of Critical Infrastructures against Terrorist Attacks: Compendium of Good
Practices, Compiled by Counter — Terrorism Committee Executive Directorate (CTED) and United
Nations Office of Counter — Terrorism (UNOCT) in 2018, p. 19. https://www.un.org/sc/ctc/wp-
content/uploads/2018/06/Compendium-CIP-final-version-120618 new _fonts 18 june 2018 opti-
mized.pdf, 12.8.2020. unu Protection of Critical Infrastructures — Baseline Protection Concept,
Federal Ministry of the Interior, www.bmi.bund.de, 12.8.2020.; Nicolas Castellon and Erik Frinking,
Securing Critical Infrastructures in the Netherlands — Towards a National Testbed, The Hague
Security Delta, 2015. https://www.thehaguesecuritydelta.com/media/com_hsd/report/53/document/
Securing-Critical-Infrastructures-in-the-Netherlands.pdf, 12.8.2020.

' Bun. JaBop Mumnomesuh, ,,[IpOTHBTEpOPHCTHYKA 3aMITHTA EHEPIETCKUX TMOCTPOjeEbha”,
Bojno geno 6/2018, 363-382; Danijela Proti¢, “Critical Infrastructures: Threats, Vulnerabilities and
Protection”, Military Technical Courier, 2016., Vol 64, No 3, 812-837; Mupxko LlIkepo, Bragumup
ArtespeBul, ,,3amTuTa KpUTHUHE HHOPACTPYKTYPE M OCHOBHH eJIeMeHTH ycKkiahuBama ca Jlupek-
tuBoM Casera Esporie 2008/114/ES”, Bojno geno 3/2015, 192-207; Mapuja Muhosuh, be3dentnocuu
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j€ 1a cy OCHOBHH €JIEMEHTH 3a JIe(hHHUCAkhE KPUTHIHE HHPPACTPYKTYPE yIIPaBo
MaTrepujaiHa OCHOBA (IIy TEBH, KeJIEe3HULE, TOCTPOjetbha, TEXHUYKO — TEXHOJIOIKH
CHCTEMH U CPEJICTBA U CJI.) U MHCTPYMEHTAJIHU KapaKkTep TAKBE OCHOBE Y CMUCITY
Jia ce IbeHUM MOCTOjaleM MIIM HOPMaJIHUM (pyHKIMOHUCAEM JOIPUHOCH 33710~
BOJbEIbY TIOTpeba ApyIITBa, Ap’KaBe U ojeauHna. Pememe nmpuxsahero y 30K
y CKJIaJly je ca pe3yJITaTiMa HaBE/ICHE aHAIM3E U [TPpeMa ’heMy KPUTHYHY UH(pa-
CTPYKTYpPy YHHE ,,CHCTEMHU, MpeXe, 00jeKTH UM IbUXOBH JIEJIOBH, YHjU TTPEKU
(GYyHKIMOHUCAKA HIIM MIPEKH] UCTIOPYKE poda OIHOCHO YCIIyTra MOXe MMaTu
030MJpHE TIOCJIEIUIIE Ha HAIMOHAHY 0€30€IHOCT, 3ApaBJhe M JKUBOTE JbYIH,
MMOBHUHY, )KUBOTHY CpEAMHY, 0e30eqHOCT rpal)ana, eKOHOMCKY CTaOMITHOCT, OJ1-
HOCHO YTPO3UTH (yHKIMOHKCame Pemybnmke Cpouje?.

Crnenehu kopak y ycrnocTaBbamwy jeAUHCTBEHOT CHCTEMa 3alITUTE jecTe
onpehuBame cekTopa y KojuMa MOCTOju HHPPACTPYKTypa Koja IMa KPUTHIHHU
3Hauaj. OnpehuBame KPUTHUHHUX CEKTOPa YBEK je MOBE3aHO ca QyHKIMjaMa Koje
HEKO JIPYIITBO CMaTpa YCJIOBOM ONCTaHKa U HOPMATHOT KHBOTA. VIcTOpHjCKO —
KOMITapaTUBHUM METOAOM YTBPHEHO je Aa ce BpEMEHOM IIUPUO OpOj KIbBYUHUX
¢byukIHjal3, ma ce mpema TOMe MIUPHO U KPyT cekTopa'4. OBoM mmpermy (GyHK-
L{ja IONPUHEIH CY MMOJTUTHYKHU MPOLECH KOjH CY BPEIHOCTH MOjeINHIIA U FbETOBE
notpede UCTAKIIM Y TIPBHU TUTAH JPKABHUX MPHOPUTETA, alTd M Pa3B0j TEXHOJIO-
THje Koja je JaHac MPeTIocTaBKa peJOBHOT (pyHKIIMOHHCAA CBUX MOjeJUHAYHUX
CEeKTOpa, 300T yera ce TOBOPH 0 KPUTHYHO] HH(POPMAIIHOHO] HHPPACTPYKTypH',
Ka0 MOCEOHOM CEerMEHTY 3alITUTE y CUCTEMY 3allTuTe nenokymnue K.

acrekTn GyHKIMOHHCAka KPUTHYHE HHPPACTPYKTYpe Yy BAaHPEIHUM CUTYyalljaMa — JOKTOPCKa
nuceptanuja, Gakynrer 6e36exnoctu, beorpan 2016, 31.

1230KH, un. 4. cT. 1.

3Y CA/l je mpeacenunuka qupektBa u3 1996. rofaume TpetTupana KpUTHIHY HHPPACTPYKTY-
Py Kpo3 MpU3My yTHIaja Ha eKOHOMCKY U 0a0paMOeHy Moh, 1a O HAKOH TEePOPHCTHYKHX Hama/a
2001. ronuHe KPUTHYHY HHPPACTPYKTYPY YHHIIH 00JEKTH, CHCTEMH U MPEKe KOje TOIPUHOCE
HAI[MOHATHO] 0e30eTHOCTH, EKOHOMCKO] 6e30€THOCTH, jaABHOM 3ApaBiby U 0e30eTHOCTH. YIIOp.
Critical Infrastructures: What Makes Infrastructure Critical? Report for Congress, Congressional
Research Service, The Library of Congress, updated January 29, 2003. u National Infrastructures
Protection Plan, Department for Homeland Security, 2019, Attps:/www.dhs.gov/xlibrary/assets/
nipp _consolidated snapshot.pdf, 14.8.2020.

14 TIpBOGUTHO aMEPUYKO PELIECHE CaAPKaIIo je 8 cexTopa, 1a Ou KacHuje 6o 13 u Ha Kpa-
jy 16 cextopa kputnuHe HHPpPACTPyKType. Buan nperxonuu uzsop. Y TEOPUjCKUM paJoBUMa y
PenyGnunu CpOuju y kojoj o 2018. roguHe HUje OHII0 3aKOHA Yy OBOj 00JIACTH Ka0 CEKTOPU KPH-
THYHE HHOPACTPYKTYpE UACHTU(GHUKOBAHH CY CHEPIeTCKU CEKTOP, TEJICKOMYHHUKalUje, GaHKap-
CTBO, TPAHCIIOPT, BOOCHa0AeBabe, XUTHE ciIyx0Oe u ci1. Bua. JlaBop Munomesuh, ,,IIpotusrepo-
pUCTHYKA 3alITUTa CHEPTETCKUX TOCTPOjerma”, Bojuo geno 6/2018, 365-366. unu pax y Kome je
UICHTU(PHUKOBAHO 6 cekTopa KpuTuyHe HHppacTpykType Danijela Proti¢, “Critical Infrastructures:
Threats, Vulnerabilities and Protection”, Military Technical Courier, 3/2016.

15 UnentudukoBame moceOHe BaXXHOCTH HHPOPMAIIMOHUX TEXHOJIOTHja KA0 KDUTUYHE HH-
(dopmarone MHPPACTPYKTYPE KA0 OCHOBE 3a LEJOKYITHY KPUTHYHY HHPPACTPYKTYPY IIPUCYTHO
je y Crpareruju pa3soja napopmaipone 6e36eqnoctu y Penyonunn Cpbuju 3a nepuos ox 2017.
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,»AHATN30M ceKTOpa y KojuMa ce Bpun uaeHtudukanuja KU y Pemyonumm
CpO6uju, Mmoxxemo BuIEeTH 11a je onpehusame KU ko Hac y 3HayajHOj Mepu Xap-
MOHHM30BAHO Ca pelIemhrMa APYTuX apkaBa. MehyTum, oHO mWTO /10 cana HUje
pasMoTpeHo jecTe cTeneHoBame enemenata KU jep, 00jeKTHBHO TiieqaHo, HUCY
CBHU €JIEMEHTH MCTOT 3Hadaja. To Ou 3HAUMIIO 1a OW 3amITHTA TOjeIUHUX eJeMe-
HaTa Mopalia Jia ce OABHja IpeMa CTeleHy BUXoBor 3Hauaja (1, 2, 3 cremnen).
Jlasbe To 3HaUM 1a Tpeda OXPETUTH U KPUTEPHjyMe 3a CTEIICHOBAHE eIeMeHaTa
KU mwto HY y jeAHOM ITOKYMEHTY (IIpaBHOM, 0€30€AHOCHOM HMJIM IPyTroM) HUje
yunmbeno. ! YV Xomanauju'’ noctoju momena Ha A u b xateropuje cekropa KU,
IIpH YeMY je Ha MpuMep Kateropuja A auctpuOynuja eJeKTpUYHe eHepruje Ha
HAIIMOHAJHOM HHBOY, TPOU3BOAHa Ha)Te U raca, CKIaANIITeHE HyKICapHUX
MaTepHja u cil., a KaTeropuja b nuctpuOyuuja enekTpuuHe eHepruje Ha peruo-
HAJIHOM HHUBOY, GUHAHCH]CKU CEKTOD, MP KaBHU OPTaHU KOjU pajl 3aCHUBAjy Ha
JOCTYIHOCTH M MOY3/1aHOCTH MH(POPMaMOHUX crucTeMa. @opMaiHO UCTHLAE
3Hauaja oxpeleHux cexTopa, aau 6e3 KaTeropusallije Ha BHUIIE U HIKE CEKTOpE,
npucyTHO je u 'y Jupextusu 2008/114 EBporickor caBeTa Koja je I0HETa paau
npeay3uMama Mepa M akTHBHOCTH y €HEPIeTCKOM CEKTOpY My 00acTu caobpa-
haja na muBoy EVY, 1ok je npeacennuukom aupektuBom y CAJI'E, kojom je dop-
MyJnrcaHa monuThuka y oomactu 3amtute KU y CAJl, nCTakHYT 3Ha49aj HCTUX
ceKTopa (eHepreTuka u caobpahaj).

Tpehu xopak y ycrocTaBibamy jeAUHCTBEHOT CHCTEMA 3aIITHTE JECTE OApe-
huBame Mecta, yiore, obaBe3a 1 Mel)ycoOHOT olHOCa CBHX cy0jeKaTa KOju YhHe
cucrema 3amtute K1 n nponucuBame miIaHoBa 1 mpoLexypa 1o KojuMa mocTy-
najy. OaroBopHOCT 3a ypehuBame, OpraHn30oBame, KOOpAUHALM]Y, HAaJA30pP 1 KOH-
Tposty cuctema 3amrtute KM mma Hekonnko cy0jekara ca ynpaBjbadkUM OBJIa-
nrhemrMa Koju urHe 6e30eIlHOCHN MEHAIMEHT y 0BOj o0nacTu. YeTBPTH KOpak
mozipa3syMeBa IoCcTynak uaeHTuukanmje u onpehuBama KOHKPETHUX CHCTEMA,

10 2020. ronune (Cryacoenu iracuux PC, 6p. 53/17) n'y 3akony o nnpopMaronoj 6e36e1HocTu
(Cayacoenu inacnux PC, 6p. 6/2016, 94/2017 77/2019). Y apyrum gpxaBaMa Takolje je HCTaKHYT
3Hauaj MHPOPMALMOHUX TEXHOJIOrHja y 0Boj obmactu. Buau: Austrian Cyber Security Strategy,
Federal Chancellery of the Republic of Austria, Vienna, 2013, 20.; Protection of Critical Infra-
structures against Terrorist Attacks: Compendium of Good Practices, Compiled by Counter — Ter-
rorism Committee Executive Directorate (CTED) and United Nations Office of Counter — Terrorism
(UNOCT) in 2018; An Emergency Management Framework for Canada — Third Edition, Emergency
Management Policy and Outreach Directorate, May 2017, 21.

16 Jby6omup Crajuh, ,,3amrira KpuTHIHE HHYPACTPYKTYpE U MPUBATHO 00e36eheme”, V
Xapmonuzayuja cpiickol u mahapcxol iipasa ca iipasom Eepoiicke ynuje, (yp. Jbydomup Crajuh),
[MpaBuu pakxynrer y HoBom Cany, Hosu Cag, 2018, 124-125.

17 Bun. Nicolas Castellon and Erik Frinking, Securing Critical Infrastructures in the Net-
herlands — Towards a National Testbed, The Hague Security Delta, 2015, 9.

18 Bug. Presidential Police Directive — Critical Infrastructures Security and Resilience, The
White House, February 12, 2013. https://obamawhitehouse.archives.gov/the-press-office/2013/02/12/
presidential-policy-directive-critical-infrastructure-security-and-resil, 12.8.2020.
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objexata n Mmpexka kao KU 3 gera cieme obaBese 3a orepaTope Tako oapeheHnx
cucTema, Mpexa u odjekara. [letu kopak mozmpasyMeBa npey3uMame KOHKPET-
HUX Mepa ¥ aKTUBHOCTH Ha TUIaHY CMabeha PU3HKa OJJHOCHO OTKJIAharha IITEeT-
HUX TIOCJICIUIIA y CKJIaay ca MPETXOMHO JAe(PUHUCAHUM yJIoraMa y CUCTEMY 3a-
mtute. Ha kpajy, mociemu Kopak mojipasyMmeBa KOHTUHYyHpaHo nipalieme u
aHanu3y QyHKIMOHKMCamka cucteMa 3amtute KU, BpeaHoBame pe3yrara u eBeH-
TYaJIHO OTKJIamkhakhe YOUCHUX HeI0CTaTaKa.

[ewma 1. [TocTymax oprann3oBama 1 (pyHKIIHOHUCAaka cucTema 3amrtute K1

y

Hedunncame K1

l

Onpehusame cextopa K1

l

IIpomucuBame npasa u
obase3a cy0jexaTa y
cuctemy 3amrure KU n KH, BpenroBame 1 KOpeKnuja

TIJTaHOBA M Mpouecaypa Imo YOYEHHX Ca00CTH M HEAOCTaTaKa

KOjHMa IIOCTYIIajy

l

Unentuduxanuja u
oapehuBame K1

IIpahemwe u ananu3za
(byHKUMOHKCAba CHCTEMA 3AIITUTE

A 4

JlenoBame ynpaBibadkor H
U3BPILHOT JENa CUCTEMA
3amrure KU y cknany ca

3akoHOM

3. BEBBEAHOCHU MEHAIIMEHT Y OBJIACTHU 3ALUTUTE
KPUTUYHE UHOPACTPYKTYPE
3.1. YnpaB/bauku aeo cucrema 3amrure KU

VY caoxenom cucremy 3amtute KU pasnukyje ce ynpaBibauku U M3BPLIHH
JIe0 cucTeMa. YIpaBJbaukKy €0 YHMHE OHM CyOjeKTH KOjHU Cy OBIamIheHu jia mia-
HUpajy, ypehyjy, opranusyjy, KOOpAMHHUPAjy U BpIIE HAI30p U KOHTPOIY Haj
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W3BPIIHUM JieioM cucteMa 3amrute KU, 1ok u3BpIIHM €0 YHHE OHH CYOjeKTH
KOjU Cy Jy>KHU Jia TPeIy3uMajy Mepe ¥ aKTHBHOCTH Ha MJIaHY CMambCha PU3HKA
OJIHOCHO CIIpeYaBama U/WUJIN OTKJIalkamha MTEeTHUX nocienuia. Cyojekara ca
yIIpaBjbadykuM (yHKIHMjaMa UMa BUIIIE U OHH IIPEACTaBIbaj)y 0€30€THOCHN Me-
HAlIMEHT y 0BOj o0Oiactu. CTpaTerujcku HUBO MeHalIMeHTa unHe HapomHa ckyn-
mtuHa U Brana. HapogHa ckynmtuna nonena je Hanuonaany ctparerujy 3a-
NITHTE W cllacaBarba Y BAHPEJHUM CUTYyallHjaMa Kao TMOJTUTHUKK M CTPATEIIKH
OKBHD 3a JICJIOBAhE HA MJIAHY CMambeiha PU3MKA U YIIPaBJbakha Y BAHPEIHUM
cutyanujama, kao 1 30KU u 30CPuYBC kojuma cy neuHHCaHU PaBHU U WH-
CTUTYLMOHAHHA OKBUPH cucTeMa 3amtute KU u crcrema 3aimtuTe U criacaBama
y BaHPEIHUM CHTYyallfjama.

30KU nepunanme KU (wi. 4), mponucyje noctynaxk uaeHTH(GUKALINje U Of-
pehuBama KU (ai. 5 — 7), cy0jekTe KOju YUECTBY]y Y HAaBEACHUM TOCTYIIINMA U
HBUX0Ba OBJNAlINCHA U TYKHOCTH, UICHTUPHKY]e OCHOBHE MPHHIIUIIE OPTaHU30-
Bama U PyHKIIMOHUCama cucTema 3amture KU (wi. 3) u np. 30CPuYBC je kom-
TJIEMEHTapaH MpaBHU akT y obnactu 3amtute KU, 30or uera pemema n3 30CPu-
YBC mory O0uTH MOz IPUIIMKOM Npeay3uMama Mepa y oonactu 3amrure KH.
[open tora, 30CPnYBC nma qupekTHy npumeny y ooiactu 3amrute KU 'y oHom
neny’ koju ypehyje nurame namrexaocTd PIIIBC unja HaaIeKHOCT CE YCIIO-
CTaBJba y CIIy4ajy HACTYMaha yrpokaBama, OMeTarmha pajaa uin yuumrema KU,
Brnana mponucyje kputepujyme 3a unentuduroame KU, omrydyje o mpemio-
3uma HoBuX cekTopa KU koju Hucy npeasulern 30KU1 u ommykom oapehyje K.

Koopaunupajyhu nuso menanmenta yunu MVYII koju ypebyje, mianupa,
KOOpAHMHHPA, KOHTPOJHUIIE aKTHBHOCTH, KOMyHUIIMPA U Jjaje HHPopMaIuje y
Be3n ca KI?° u PIIBC koju mpeny3nMa Mepe Ha OTKJIamamy WIN CMabHBaIby
HMITETHUX MOCTCAIA HeXxeJbeHOT goraljaja. MUHHCTApCTBA HAJICKHA 32 CEKTO-
pe KU yuHe onepaTuBHU J1Ie0 MEHAIMEHTA KOjH, 110 yHATNpel TPOIHUCAHUM KPH-
TepUjyMHUMa, CIIpoBoje TTocTynak uneHTudukanuje KM n noctasipajy mpemiore
n3MmeHa u nonyHa KU y cBojum cekTopuma HajkacHuje 10 31. okToOpa cBake
TOJIMHE.

3.2. Be30enHocHn MeHayuMeHT onepatopa KU

WzBpuanm neo cucrema 3amrute KW unne oneparopu KU unju 6e36enHocHI
MEHAUMEHT je y’KaH 1a u3paan be3de HOCHN IUTaH 3a yrpaBibame pu3nKom?!
(y naseeM TekcTy: be3OeqHocHM naH) U fa ra mogHece Ha carnacHocT MY I1-y.
Bbe30enHOCHU TUIaH caipiKu Mepe CMambemha PU3NKa, 1e(UHHILE OATOBOPHOCT U

1930KH, um. 11.
20 30KH, uu. 4, cT. 2.
21 30KU, um. 8.
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onipehyje my»KHOCTH, T€ yCIIOCTaBJba OKBUP 32 IMMOCTYNAkE Y INJbY OTKIIamkama,
OJHOCHO CMamea mocieauia 6e30eIHOCHUX NPETHH Ae(pUHNUCAHNX Y aHATH3H
pH3HKa, Koja je cacTaBHHM Jeo Iutana. OBae Ou Tpedasio pasMUCIIUTH O TOME J1a TTPO-
1ieHa pu3rka u be30enHoCcHY iaH Oy Ty JBa OJIBOjeHA aKaTa U 3a TO ITOCTOj! BUIIE
pasiora. [IpBo, mporeHa pru3nKa je akT KOj! Caap>Ku TIOTSHIIH]aJTHE O0JIMKE yTPO-
skaBama KU, omuc \mUXOBOr cajipikaja, BepoBaTHONY HacTymama, MOCISIUIE
Koje Ou HacTalie, T/Ie C€ MOT'y jJaBHTH H KOje Cy cJlade TauKe CHCTeMa, HHIHKATO-
pe u ci. Y TOM CMHCTY NMPOIIeHa PU3HMKa je aKT KOju nmpeTxoan bezbennocHom
TJIaHY ¥ Ha OCHOBY KoTa ce 0e30eTHOCHE TpoIeype Koje Cy cacTaBHU Jeo Tiia-
Ha u3palyyjy. Carnacaoct MY1l-a Ha nporieHy pu3uka Ousa Ou OCHOBA 3a U3pay
aJIeKBaTHOT M KBAJIIMTETHOT be30eaHoCHOT miaHa.

Hpyro, nporieHa pu3rka nMa QyHaaMEHTaTHH 3Ha4aj 3a U3pajy aJIckBaTHOT
cucreMma 3amrtute KU, ma je 300r Tora Ha CTpaTerujckoM HUBOY IMOTPEOHO Mpo-
MUCaTH METONOJIOTH]Y U3pajie MpoLeHe PU3HKa Koja OM OuIla jeTMHCTBEHA U 3a-
JeTHUYKA 33 OIIepaTope Y CBAaKOM CEKTOpY, ITo O oMoryhmiro 60Jbe youaBame
npobiieMa u pa3MeHy nH(opmalrja u3Mely ornepaTopa u orneparopa u yrpanibad-
Kor gena cuctema 3amtute KM, MeTtomomnoruja y 061acT 3aITHTE O KaTacTpo-
(a MOKe MMOCTYKUTH Kao OCHOBA M MPUMEDP 32 METONOJIOTH]y MU3paje MPOLECHE
pHU3HKa U TIJIaHOBA y 00J1aCTH 3aIITUTE KpUTHYHE HHPpacTpykType. Tpehe, nma-
jyhu y Buny 3Hauaj cucrema 3amrute KW u HuBo ogroBopHoctu oneparopa K
Tpebano 6u moHeTH mpoueHy pusznuka 3a KM Ha HarmoHaTHOM HUBOY, 3aTHM Ha
CEKTOPCKOM HHMBOY M T€K Ha Kpajy Ha HUBOY 1mojeauHavHor onepatopa KU, Y tom
CMUCTY TIPOIICHU pU3HKa OMJI0 OM AaTO MECTO KOje aKT TaKBE BPCTE UMa y CHUCTE-
my 3amtute KU y ynopennum peniemnrMa’?, y HallleM CUCTEMY CMabeiba PH3H-
Ka ¥ yIpaBJbamka y BAaHPEIHUM CUTyallijaMa U Y HaIllUM pelIeuMa TTOBOIOM
HEKHX JIPYTUX MMHTakha Kao MTO je 00pOa MpOTHB Mpamka HOBIA U (DUHAHCUPAA
TepopuzMaZ’,

[Ipouena pusuka Ha HUBOY oneparopa KU tpedaio Ou na o0yxBaru:

1. Ananu3y mocjaoBHOT, 0€30€THOCHOT, ITPaBHOT, €KOHOMCKOT M COITHjaJTHOT
OKpYyXkera y koMe QpyHKInonuie oneparep KU;

2. AHanmn3y CEeKTOpPCKE B Mel)yCEeKTOPCKE 3aBUCHOCTH Ca MOCEOHUM OCBPTOM
Ha nocieanie cekTopeke u Mehycekropeky 3asucHocT KU y cektopy enep-
ruje, THPOPMAITMOHUX TEXHOJIOTHja U caoOpahajue HHPPACTPYKTYPE;

3. Ananusy moryhe cekTopcke u Mel)yCeKTOpCKe capaliibe Y yIpaBibamy pu-
3WKOM U YTIPaBJbay KPHU30M;

22 Bun. npumMepe Yjenumernor Kpasesctsa, Kanane, CAJl u 1p. y Protection of Critical
Infrastructures against Terrorist Attacks: Compendium of Good Practices, Compiled by Counter
— Terrorism Committee Executive Directorate (CTED) and United Nations Office of Counter —
Terrorism (UNOCT) in 2018.

23 BuJi. 3aKOH O CripeyaBary Mparba HoBLA 1 QHHAHCHPaba TepopusMa, CruyoicoeHu LIaCHUK
PC, op. 113/17.
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4. Ananu3y noctojehe nHppacTpykType ca HACHTUDUKOBAHNM ClTab0CTUMA

Y MOTyhHM anTepHATUBHUM pelliekhUMa Y CIy4ajy HACTYMamha YHUIITSHA

nnu omrehema (Ha mpuMep MOCTOBa Wil caoOpahajHuma u ci.);

5. Ananuzy u3Bopa u 00JIMKa yrpojkaBama ca IoCEOHUM OCBPTOM Ha HAMEpHE

Y HEHaMepHe aKIHJIeHTE; YTpoXkKaBame y GU3NIKOM U BUPTYEITHOM IIPOCTO-

pYy; MOjeAMHAaYHE UIIM CEPUjCKe HamaJe; CoJbHE WM YHYTpallbe 00IHuKe

yrpoxkaBama; 00JIMKe YIPOXKaBama y JeHOM CEKTOPY M OHE KOjH Cy JIe0

Hamaza Ha Apyre CEKTOpe U Jp.

Ha ocrHoBy n3BpiieHe mporieHe Ha HuBoy oneparopa KU morpedHo je u3pa-
nutu bes0egHocHHU miaH Koju Tpeba Aa caapKu Mepe Koje Tpeba mpenys3eTu
(axMUHHCTpaATHBHE, OPTaHU3AIMOHE, TPABHE, TEXHUYKE, CAHUTAPHE U CII.) pajIn
CMameha PU3MKa OJHOCHO CMamberha TOCJIeNLA YKOIUKO IITETHH Aorahaj Ha-
CTyMH, e(UHICATH OATOBOPHOCT y CUCTeMY 3amTuTe oneparopa KW u nzpaau-
T 6e30eIHOCHE POoLEeAYpe Kao MPOoMHUCaHe CTaHAapAe NOCTyNama y CBAKO]
CUTYAIIH]j! KOja je y TIPOIIeHN pU3UKa HACHTU(GUKOBAaHA Kao yrpoxasajyha. Mako
3akoH To He npeasula, bezdeqHOCHN MTaH MOrao Ou Aa CaAp>KU U JTUCTY MHIUKA-
TOpa OIHOCHO TIOKa3aTesba Ja HemocpeHa OMacHOCT 0 ITHNeHN CHCTEM TIPEeNiCTO-
j1, Kako OM aKTUBHOCTH Ha OPTaHU30Bamy U (PyHKIIMOHUCAY CUCTEMA 3aIlTUTE
Omute 6IaroBpeMeHe B OTKIIOHHJIE YTPOXKABAHE OTHOCHO CMAFbHJIE TIOCIIEAHIIE Y
Cilyyajy Ja WTeTHH Aoralaj HacTymu.

3aKOHOM je IMPOIUCAHO Ja orepaTop oapehyje oduimpa 3a Be3y>* kao aure
KOj€ je OATOBOPHO 32 KOOPAMHALM]Y M KOMYHHUKaIHjy oneparopa ca MYII. O¢unn-
pa 3a Be3y oupa MVYII Ha mpeior omeparopa. Odurup 3a Be3y je JUIe Koje CITYKU
Kao KOHTaKT u3mel)y oneparopa u MVYIl-a, koje 00e30ehyje cTanny KOHTpOIYy pu-
3WKa U IPETHHU, 00aBenITaBa o0 MpoMeHamMa y OJHOCY Ha KpUTHYHY HH(PaACTPYyK-
Typy, obaBemrasa MYII o eBanyanuju pusuka, NpeTHU U PABUBOCTH, KOOPAHU-
HUpa be30eTHOCHUM TIJIaHOM, BPIITH TECTHpamka Kpo3 BexOe U Ipyre aKTHBHOCTH
npeasuleHe MIaHoM U 00aBJba CBe APYyTe MOCIOBE BE3aHe 3a KpUTUUIHY HH]pa-

CTPYKTYDPY.

3.3. Hexu npodJieMu 6e30eJHOCHOT MEHAIMEHTA
y cuctemy 3amrute KN

Wnentuduxarnuja KU je mocTymnak y koMe MUHACTAPCTBA HAIJICKHA 32 CEK-
tope KU npenTudukyjy nappacTpyKTypy Koja uciymana ogpeleHe yciaoBe Kao
KPUTHYIHY HHPPACTPYKTYpY. a Ou Ha/17Ie’KHO MUHHCTApCTBO CIIPOBETIO MOCTY-
nak uaeHtupukanuje KM norpeOHO je mpeTXoAHO YTBPAUTH LITA je HHPpacTPyK-
Typa y CBaKOM CEKTOPY M YTBPAUTH KPUTEPUjyMe Ha OCHOBY KOJUX HaJIJIEKHO
MUHHUCTaPCTBO BPILH T3B. IPOLEHY KPUTHYHOCTH OJHOCHO UICHTU(HKY]e ofpe-

24 30KMH, uu. 9.
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heny uHPpaCTPpyKTYypy Kao KpUTHIHY. Y METOMOTOTHjU U3paae U caapikaja
MpOLIEHE PU3KKa 0] KaTacTpoda U IJIaHa 3alITUTE U criacaBama (Y JajbeM TEKCTY:
MeTtomonoruja) Koja ce Hajla3u y IpHIoTy YITYTCTBA O METOMOJIOTH)H U3pajie U
caap:Kajy IpoleHe pu3HKa of] KatacTpoda U IJaHa 3alITUTE U cllacaBarmba HaBe-
JIEHO je mTa 00yxBara HHpPaCTPyKTypa y cBakoM cektopy? KU u To Moke OuTH
roJjia3Ha ocHOBa rpu uaeHTuukanuju KU,

Biama Tpeba a yTBpIH OIIIITE, CEKTOPCKE U Mel)ycekTopCcKe KpuTepujyme°
npeMa KojuMa Ou ce HaBeleHa HH)PAacTPYKTypa UACHTU(HUKOBATIA M OApenna
kao KW. Ynopenna permrema He 1ajy jeAUHCTBEH OATOBOP y BE3W HAUMHA WJICH-
TUdUKALKje KpUuTeprjyMa?’, alii MOCTOje aJIeKBATHH MPEJIJIO3U KOjH MOTY TIOCITY-
KUTH Kao OCHOBA 3a CPIICKO perieme. Kao monazHa 0OCHOBHA MOXe TIOCTYKHTH
JHupektusa 2008/114?% y xojoj ce ka0 KpuTepHrjymMu HaBoje: Opoj xkprasa (KOju
ce mporiewmyje crpam Moryher Opoja MpTBUX U pambEeHUX); TOCIICIUIIE TTO TIPUBPE-
Iy (EKOHOMCKa BpPEIHOCT, MOCEAUIIE TI0 )KUBOTHY CPEAHHY, CTEIICH CMambeha
KBaJIUTETa YCIyTe W MPONU3BOMIA) U YTUIIA] HA jaBHOCT (YTHIIA] HA PETOBHO
3aJI0BOJbaBamE MOTPeda, TeECHE MaTHhe, oBepemke Y QYHKIMOHUCAKE jJaBHUX
cyx6m). Y 3ajemanukoj cryauju Komurera 3a 60poy mpotus Tepopuzma OYH
u NHTtepnona?’ kao KpUTEPHUjyMH Ce IOMHILY: 0OUM TEPUTOPHjEe HA KOjOj OIITe-
heme, yaumreme onHocHO TIopemehaj y o6aBibamy (pyHKITH]ja IIPOU3BOIH ITOCIIS-
JIUIIC; TPajarbe IOoCIeUIa; 030UIBHOCT MOCHIeUIa C 003UPOM Ha TO KOje M KOJIMKE
Cy €KOHOMCKE TTOCIIeUIIEe, OpOj MPTBUX 1 TToBpel)eHUX, yTHIIA] HA )KUBOTHY Cpe-
JUHY U TOBEpPEH-E ITPeMa BIaCTH.

25 Tako HA IPUMED, EHEPTETCKY HHPPACTPYKTYPY IHHE: TEPMO U XUIPOEIEKTPAHE, TEPMO-
eJICKTpaHe — TOIIJIAHE U IPYTH 00jeKTH 3a IPOU3BOILY SJICKTPHYHE EHeprHje, Kao U elNeKTPoeHep-
TeTCKH BOJIOBH, JJAJICKOBOAM U TPaHC(OPMATOPCKE CTAHUIIE; 00jEKTH 3a IPOU3BOALY CICKTPUIHE
eHepruje u3 0OHOBJPHBHX M3BOPA; BUCOKE OpaHe M aKyMyJlallHje HaIlyleHe BOJIOM; 00jeKTH 3a
MPOM3BO/IbY W Npepany HadTe U raca, IpoU3BOABY Onoropusa u 6noteunoctu. Caodpahajuy
UHQPACTPYKTYpPy YHMHE: APYMCKH, JKCIC3HHUKH, Ba3lylIHN caobpahaj (ayTo-myT, Ap:KaBHU I1y-
teBu I u II penta; KaTeropucaHu U HEKaTErOPUCAHH Iy TEBH, MOCTOBH, TYHEIH, HaJIBOXKIHALH U ayTO-
OycKe CTaHMIIE; KEIE3HMYKA MPerKa, JKEJIC3HHUKEe CTAHHIIE; AePOAPOMH), PEUHH IJIOBHU Ty TEBH,
JyKe ¥ TPaHUYHH Npeasu UTA. Buan YyTcTBO 0 METONOJIOTHjH U3PAJE U CaipiKajy NMpOoLeHe
pu3uKka of katactpoda U 1iiaHa 3alTuTe U crnacasamwa, Cuyocoenu inachux PC, 6p. 80/19.

26 Yrpkoc 3aKOHCKOM POKY o1 6 Meceld, Biaga 1o TpeHyTKa mpeaaBamba TEKCTa pajga y
yaconuc 36opHuk pajgosa [IpaBror dpakynarera y HoBom Cany Huje qOHEIa MOJ3aKOHCKH aKT KO-
JU peryJiuiie 0BO MUTAME.

27 Bug. Protection of Critical Infrastructures against Terrorist Attacks: Compendium of
Good Practices, Compiled by Counter — Terrorism Committee Executive Directorate (CTED) and
United Nations Office of Counter — Terrorism (UNOCT) in 2018, 44.

28 Bup. wi. 2 Jlupextuse EBporckor caseta, Council Directive, 2008/114/EC on the identi-
fication and designation of European critical infrastructures and the assessment of the need to
improve their protection, Official Journal of the European Union, L 345/75.

29 Protection of Critical Infrastructures against Terrorist Attacks: Compendium of Good
Practices, Compiled by Counter — Terrorism Committee Executive Directorate (CTED) and United
Nations Office of Counter — Terrorism (UNOCT) in 2018, 44.
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V Peny6nunn XpBaTckoj Kao KpUTepujyMu? ce HaBOJE: JKUBOT U 3[IPABIbE
Jby/IM; Tpajame WTETHE TOCIeANLIe OTHOCHO opeMehaja y paay; oOuM nopeme-
haja omHOCHO KOTMKO he TPON3BOIM OHOCHO YCIyTe ONTH TIorol)eHe; 3aKOHCKH,
peryJiaTOpHH ¥ yTOBOPHHU 3HA4aj; IPUBPEIHA OTHOCHO (DMHAHCH]CKA IITeTa. AHa-
JIN30M TIPETXOTHUX PelIeha YTBPHEHO je 1a OMIITH KPUTEPHjyMHU 3a oxpelhuBa-
we KU Mory OMTH KBaHTUTATHBHU, KBAJTUTAaTUBHU U BpeMeHCKU. OBe BpCTe
kpuTeprjyma Anekcannep dekere’! medunmcao je U neTajbHUje pa3paano Kao:
KPUTHUYHY pa3Mepy (KBAaHTUTATUBHO MCKA3UBAKE MOCIICIUIIA Y AlICOTY THIUM UITH
peTaTHBHUM U3HOCHMA — BEIMUWHA TEPUTOPH]jE, Opoj KpTaBa, H3HOC MaTEPH]jaI-
HE IITETE U CIL.), KPDUTUYHO BpeMe (BpeMe Tpajama HedyHKInonucama KU, Bpe-
Me TIOTpeOHO J1a ce MOCIEIUIIe OTKIIOHE U CJI.) M KPUTHYHU KBaIuTeT (oxpelheHu
HUBO KBaJIUTETA MIPYKEHE yCIyTe, IPOU3BEIEeHOT 100pa 1IN MOBEpeme rpahaHa
y MPy’Kaola ycJryra olHOCHO JApKaBHE OpraHe, MOCTOjamhe OJPIKUBUX aJITepPHA-
TUBHUX PEILICHA U JIP.).

Ommrre KpUTEepHjyMe TIOTOM je TOTPeOHO Tajbe pa3spaauTH y CMHUCTY YTBP-
huBame cnenupUUHUX KBAHTUTATUBHUX, KBAJIUTATUBHUX U BPEMEHCKUX KPUTE-
pHujyma 3a cBaku ceKTop. CBaKu KpUTEPHjyM Ma CBOJCTBEHE TIOKa3aTehe, I1a TAKO
KBaHTUTATUBHU KPUTEPHUjYMH MOT'Y OUTH U3pakKEHU KPo3 OpOj JbYJICKHX KPTaBa,
Opoj objekaTa WM eeMeHaTa KOji Cy YHHIITEHH, H3HOC MaTepHjaHe MTETe,
TIOBPIIIMHY TEPUTOPH]E U CIL.; BPEMEHCKH KPUTEPHjyMH MOT'Y C€ U3Pa3UTH Y caTuMa,
JaHUMa, HeJleJbaMa, MecelliMa WITH TOJIMHaMa, JIOK e KBaJIMTATUBHU KPUTEPH]Y-
MU MOT'Y H3Pa3UTH OITUCHO (Ha MPUMEP: BUCOK, YMEPEH, HIU3aK HUBO WJIU CTEIICH
omrehema u ci1.). YrBphuBame ciemuduIHIX KPUTEPHjyMa 3a HACHTH(UKAIIN]Y
KW naspe 3axTeBa BUXOBO YKPIITalke YHYTap CEKTOpa, a 3aTUM YTBphuBame
cekTopcke Mehy3aBucHOCTH (KOja je HapOIUTO MPUCYTHA KO €HEPTeTCKOT CEK-
Topa, caobpahaja u HHGOPMAITMOHNX CUCTEMa) M Ha KPajy BbUXOBO BPEIHOBAE.

Paau nakmier u er3aktHujer oapehuBama rnpara KpUTHYHOCTH, 10 Y30py Ha
jenan Mozen 6010Bamba OBOAOM ofipehuBame KpuTHYHE HHPOpPMAHOHe HH(pa-
CTPYKType’?, CBe MmoKaszarejbe y OKBHPY CBHX BpPCTa KpUTEpHjyMa Moryhe je us-
pasutu onpehennm Opojem 6onoBa. Y Tabenn UCIOA AaTa je OpUjeHTallOHa I1-
ctpubymrja 6omgoBa o kputepujymuma ox 0 mo 100, mpu yemy yKymnaH H3HOC
OonoBa yka3zyje Ha o0uM nopemehaja y mpysKamy ycinyra, 3a10BoJbaBamby orpeda
1 CII. yKOJIIKO aohe mo omrehema ninn yaumrema K. 1To je 306up 60moBa cBUX

30 Pravilnik o metodologiji za izradu analize rizika i poslovanja kriti¢nih infrastruktura,
Narodne novine 47/2016, ¢l. 5.

31 Anexcanap @ekere 3anocieH je y CaBe3HOj KaHIENAPHjH 32 IINBUIHY 3aIITUTY U TIOMONH
npu kartactpodama y Hemaukoj. Bun. Alexander Fekete, Common Criteria for the Assessment of
Critical Infrastructures, International Journal of Disaster Risk Science, 2011, 2 (1): 18-19.

32 Soontai Park, Wans Yi, The Evaluation Criteria for Designation of Critical Information
Infrastructure, 8th WSEAS International Conference on E-Activities and information security and
privacy, December 2009, https://www.researchgate.net/publication/262257062, 16.8.2020.
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ToKasaTesba Ommku MakcuMmaTHoM u3Hocy (100 6omoBa), TO je 3Ha4Yaj TaKBE WH-
¢dpacTpykType KputnuHHUju. Ha Kpajy, moTpeOHO je onpennuTy rpaHuIly MpeKo
koje mHppacTpykTypa nmoctaje K. bomoBame Moke nOMmpuHETH yTBpHUBaHY
ontuMaiHor pemema 3a KU y Penyonuuu Cpouju jep Ou ce nHppacTpyKTypa y
3aBHCHOCTH O] ICKa3aHOT Opoja 00/10Ba MOTJIa pa3BpCTATH IIpeMa CTEIIEHY FeHOT
3Hauaja.

Ta6ena 1. Juctpubyuuja 6omoBa npema kpurepujymuma 3a oapehusame KU

Bpcra kputepujyma BonoBu (max)
KBaHTHTATUBHH KPUTEPH]YMHU 25
KBanutaTuBHU KPUTEPUjyMU 25
BpemeHncku kputepujymu 10
CekTopcka Mehy3aBHCHOCT 10
MehycekTopcka 3aBHCHOCT 30
YkynHo: 100

[o cripoBeeHOM MOCTYIIKY HICHTH(PHUKOBAKA ,,00jeUBEH U AehUHUCAH
TIPEJIOT CUCTEMA, MpeXkKa, 00jeKaTa M IbHXOBUX JIeJI0BAa HACHTU(HUKOBAHNX y Ha-
BeneHuM cektopuma MVYII moguocu Braau koja onpeljyje KI.“33 3akonom je
MIPOITACAHO JIa C€ aKT O o/ipeuBamy KpUTHYHE HHPPACTPYKTYpE aXXypHpa cBa-
Ke TOJIMHe, a HajkacHuje 110 31. nerieMOpa, 300T Uera Cy MHHHCTAapPCTBA HaJICKHA
3a cekrope KU ny>kHa 1a peoBHO, a HajMarke jeTHOM KBapTaTHO M3BemTaBajy MYII
0 HOBOHACTaJIUM IPOMEHaMa y cBOM ceKTopy. Onnykom o oapehusamwy KU ox-
pehyje ce mra je koukpeTHO KU y Perry6muin CpOuju unmMe HacTajy obaBese 3a
KOHKpPETHE cy0jeKTe KOji ce Y CMHCITY OBOT 3aKkoHa Ha3uBajy oneparopu KU.

Crenehu Bakan Tipo0JieM KOju je HASHTU(GHUKOBAH Y TOKY HCTPaKUBamba
jecTe HeaJIeKBaTHOCT M0JI0XkKaja, PyHKIIUje 1 cacTaBa OpraHU3aIMOHE jeUHUIIS
MYVII-a onaocuo PILIBC y cuctemy 3amrtute KM. Y penoBHUM OKOJTHOCTHMA
opranuzannona jenuauna MYII-a xoja mo 3akony Tpeda 1a ce opranusyje paau
BpIIIEH-a TIOCIIOBa Ha ypehuBamy, TaHupamy, KOOPIUHAIN]H, KOHTPOIN aKTHB-
HOCTH, KOMYHUKAIMjU U pa3MeHu uHpopManuja y esu ca KU, uma kipyuny
KoopauHupajyhy yiory y cucremy 3amrute KW, MehyTuwMm, y crydajy HacTyma-
Ba yrpokaBarma OJHOCHO y ClTy4ajy OMeTama pajaa uin yaumrema KU pykoso-
heme n koopauHAIM]ja Mepa U rmocioBa je y Hamimexaoctn PIIBC y ckmagy ca
30CPuYBC.

PeneBanTHa yIIOpEIHA pelIema’t Ipomucyjy mocedHo Temo Witk mocrojehu
OpraH Kao KOOpAMHHMpPajyhn HUBO MEHAIMEHTa Y OBOj 00JIaCTH KOju Ou Tpedaio

3 Jb. Crajuhi, 124. Uy Tom cMuciy Buau wiad 5. 30KM KojuM je IporucaH mocTynax uacH-
TuduKanmje.

34 Bun. pemewe y CAJI, Hemaukoj, @pannyckoj u Yjenumenom Kpassesctsy. [Topen
Tora mperie HeKux pemerma y Protection of Critical Infrastructures against Terrorist Attacks:
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na 00e30e1u jeTMHCTBEH U HHTETPUCAaH ONroBop Ha yrpokaBame KM, YV Ayctpa-
nuju ioctoju [loy3nana mpexa 3a pasmeny nadopmanuja, y CAJ] moctoje koop-
JUHALMOHA TEJIa HA HUBOY CEKTOPa M Ha MEl)yCEKTOPCKOM HUBOY, Y YjeAHHEHOM
KpassesctBy noctoju CekpeTtapujar 3a UBHIIHE MOCI0Be, y Kanaau koopauHa-
uyjy Bpun Harmonanuu mehycekropeku ¢popym, y Llnanuju mocroju Hanmonain-
HU CEKTOP 32 3alITHTY KpUTHYHE HHOPACTPYKTYpe U T/. 3ajeIHNYKA KapaKTepH-
CTHKA OBUX TeJIa jecTe MapTULHIALKja IPEACTABHUKA YIIPABJHAYKOT U U3BPIIHOT
nena cucrema samrtute KW y nuspy 6osper pazymeBama, pazmene nHpopmalyja,
yjenHauaBama IpaKkce y ceKTopuma u mely cekropuma u cil.

Ogze je ped o BUIlIEM KoopauHupajyheM HUBOy 0€30eTHOCHOT MEHAIIMEHTA.
TakBy ynory nmpema 3aKOHOM O CMambCHly PU3UKa U YIpaBJbaby Y BAHPEIHUM
cutyanujama moxe ja uma PIIIBC koju, kao HalroHaiHa miatdopma y 001acTu
CMamCeHa PU3UKA U yIIPaBJbakba BAHPEIHUM CUTYallljaMa, MOXKE A2 OKYIIH CTPYU-
WaKe, HaydHe pagHuke u ci1. MehyTum, Hagnexxnoct PHIBC ycrocTaBipa ce
caMo M3y3€THO, a KoMyHHKanuja ca MYII-om Bpiu ce moBoJOM KOHKPETHUX
norahaja. Otyna Ou Bnana Tpebano na ocHyje cTaqHy KOOpPAMHALMOHY TPYITY
(o y3opy Ha OHY U3 00JIacTH clipeuaBama Mparmba HOBLA U (PMHAHCHUPaba TePO-
pusma’’) koja Ou OKyIIHJIa CBE PEJICBAHTHE Cy0jeKTe yIpaB/hbauKor U H3BPIITHOT
Jiesla CUCTeMa 3allTUTe, alld ¥ Ipyra JIMLA Koja MOT'Y Aa JOIPUHECY YCHEIIHOM
pany, paay cTajgHe KOMYHHUKalije, KOOpAUHALje, pa3MeHe UCKycTaBa 1 po0iie-
Ma U cil., a Koja Ou Ouia BUIIM KOOPAMHALMOHM HUBO U 'y ofgHocy Ha MVII y
penoBHUM okonmHOCTHMa 1 Y onHocy Ha PHIBC y Banpennum cutyanujama. Tako
0u ce 00e30eamIa KOHTHHYHPaHa capa/iiba i KOMYHHUKAIM]a HA HUBOY KOJH MOXKe
Ja 00e30e11 HHTETrpalijy jaBHOT U IPUBATHOT ceKTopa. TakBo Telo, aHaJIOrHO
peliewy y 00J1acTH clipedaBama pamba HOBLA U (PMHAHCUPakba TEPOPU3MA, MOITIO
01 OCHUBATH CTPY4HE THMOBE, AHI'@)KOBATH €KCIEPTE, aJIM M YCIIOCTaBUTH U BO-
nutH peructap KU u perucrap pusuka.

4. 3AKJbYHAK

WnTerpucan u ¢pyakimonanan cuctem 3amtute KU npencraBiba nMmnepaTis
CBake Jip>kaBe. Y TOM CMHCIY Y pajly je U3BpIlieHa aHatu3a rnocrojeher monmntuy-
KOT M IIpaBHOT OKkBHpa cuctema 3amrure KU y Penyonunu CpOuju, usspiicHa

Compendium of Good Practices, Compiled by Counter — Terrorism Committee Executive Directo-
rate (CTED) and United Nations Office of Counter — Terrorism (UNOCT) in 2018, 51-55.

35 Bua. Omyky 0 06pa3zoBamy Koop/iMHAIIMOHOT Tejia 3a ClipevaBambe Mpamba HOBIA U (-
HaHCHpamwe Tepopusma, Cuyorcdenu taacuux PC, 6p. 54/18 u Onnyky o oOpa3oBamy CraimHe KO-
OpAMHAIMOHE TPYIIE 3a HaJ30p Haja cupoBohemem Hannonamnue crpareruje 3a 60pOy mpoTus
nparma HOBIA U QuHaHCHpaba Tepopusma, Cryocoenu tracnux PC, 6p. 37/15 u 90/17.
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YHOpPEIHA aHAJIN3a HEKUX KJbYUHUX IIUTaka y BE3U yyore 6e30€1HOCHOT MeHal]-
MEHTa Y OBOj 00ylacTu 1 yTBpl)eHU Mpessio3u Koju 0u Tpedasio aa JonmpuHecy
YCIIOCTaBJbalby MHTErPajiHOT U epukacHor cuctema 3amture KH.

VY PenyOnmuuu CpOuju He mocToju moceOHa cTpaTeruja y o0JacTH 3alITHTE
KpUTHYHE HHPpacTPYKType Koja je y cryanju OYH u MHTeprnona HaBeneHa Kao
npumMep npobpe mpakce y oBoj oonactu. Mehytum, nocrojeha Crpareruja y ooina-
CTH cllacaBamba U yNpaB/bamka Yy BAaHPEIHUM CUTYyallHjaMa MOXKE NIPEICTaBbaTH
100py OCHOBY 3a OpraHH30Bame U AejoBame cucrtema 3amtute KU, nok ce He
yCBOjU MoceOHa CTpaTerrja WM YCBOJU CTpaTeruja Koja o0yxBara CBe acleKTe
CMameHha PU3MKa 1 yrpaBibamba Kpu3ama. Ha oprannzanunonom miany Biana 6u
Tpebano na yTBpAu Kputepujyme 3a uaeHtTudukannjy KM, odpasyje cranny Ko-
OpIIMHAIIMOHY I'pyIy Koja Ou OMila IEHTPaTHO MECTO KOOPAUHAIU]e U KOMYHHU-
KaIija cBUX cy0jekarta cucteMa 3amrtute KU, nu3paam MeTom0I0THjy 3a TIPOIIEHY
pH3HKa 1 u3pagy 0e30e1HOCHUX IIJIaHOBA, YCBOJU HALIMOHAJIHY IIPOLIEHY PH3HKa
U JIp.

Kao BarxHa Mepa Ha IJIaHy YCIIOCTaBJbakha HHTETPUCAHOT CHCTEMa 3allTH-
Te 0110 OM OCHHMBAaME CTAJTHE KOOPAWHAIIMOHE TPYTIE KOja OM Kao BUIIIH KOOP/H-
Hupajyhiu HUBO OMJIa 3a/ly)KeHa 3a: KOOPJAMHAIIM]Y IOCI0OBa CBUX CyOjekara y
cucremy 3awrure K1; yrBphusame meTononoruje 3a u3paay MpoLeHe PU3HKa;
n3pay npeasiora HallMOHAIHE [IPOLCHE PU3KKa KOjy OM ycBajaia Biana; naBame
IpernopykKa y Be3u KpuTepujyMa Ha OCHOBY KOjUX ce BpIuu uaeHtudukanuja KU;
KOMYHHKAaIH]jy ¥ pasMeHy nHpopmanuja uamely ceux oosesnrnka 30KHW nosogom
nuTama Koja ce ogHoce Ha 3amtuty KU; yrBphuBame cMepHHUIIa 32 KOMyHHKa-
uujy u capajamwy MYIl-a u PIIIBC y penoBHUM U BaHpPEAHUM CUTYaIljaMa; opra-
HH30Bamkbe OKPYTIINX CTOJIOBA, CEMUHApa U KOH(EPEHITHja Ha KojiuMa Ou ce pasro-
BapaJo O MO3UTUBHHUM peLICHUMa, clabocTuMa 1 yTBphuBase pernopyke y Luiby
OTKJIamama caadocTu y cuctemy 3amrute KU; pasBujame 6e30enHocHe KyaType
Y TIOZICTULAFhEe CBECTH O MOTPEOU MHTETPUCAHOT HHCTUTYLMOHAIHOT OJrOBOpa
Ha yrpoxasamwe KU u ap.

Ha mmxem xoopauaupajyhem ausoy MVYII u PHIBC 3aapxanu Ou cBoje
HaJJISKHOCTH Ha TJIaHy KOOPIWHAIN]e U KOMyHHUKAIIHje ca 00BE3HUITNMA 3aK0-
Ha paJyl CMambemha PU3MKa OJHOCHO OTKJamama MTETHUX nocieanna. Ha omne-
paTUBHOM HMBOY MHHHCTAapCTBa HaasexHa 3a cektope KU, mopen mocrymnka
naentudukanuje Tpebano Ou na u3page CEKTOPCKY MPOLEHY PU3MKa U IpaTe
cTame y cBojuM obsactuma. be3dennocHn menanment omneparepa KM ocrao 6u
OJIrOBOpaH 3a u3paay akara (onrosapajyhux mpaBHUX akaTa, IPOICHE PU3HKa,
0e30eTHOCHOT TUTaHa U TUCTE HHANKATOpa), onpehuBame oduimpa 3a Be3y U Cpo-
Bol)ere KOHKPETHUX Mepa M aKTUBHOCTH Kojuma ce onepatop KU mtut ox cBux
00IMKa ¥ HOCHJIALa YIPOXKaBaba.
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DESIGNATING APPOINTING AUTHORITIES
IN UNCITRAL ARBITRATION: WRONG
AND IMPERFECT DESIGNATIONS*

Abstract: In an international arbitration, the parties have a right to designate
an appointing authority that will select and appoint the arbitrators in case the
parties cannot agree on their appointment, and decide on challenges to arbitrators.
However, if the parties lack experience, knowledge or are simply not careful enough,
they can make wrong designations which result in appointing authorities that are
not neutral. Sometimes, also, errors in drafting clauses that designate the
appointing authority lead to imperfections and incoherence, which may frustrate
the parties’ choice of the appointing authority and adversely affect the entire
arbitration. This paper examines the operation of arbitration clauses designating
appointing authorities on two relatively recent examples from the combined
UNCITRAL-ICC practice, with the aim to identify potential problems arising from
wrong and imperfect designations and to suggest solutions.

Keywords: International Arbitration, Appointing authorities, UNCITRAL
Arbitration Rules, ICC as appointing authority.

1. INTRODUCTION

National arbitration statutes generally confirm the parties’ right to designate
an appointing authority that shall select the arbitrators and possibly decide on
challenges to arbitrators in an international arbitration.! The Serbian Arbitration

* This paper has been written as a result of research conducted in 2020 in the framework of
the Novi Sad Faculty of Law Research Project: ”Legal Tradition and the New Legal Challenges”
(,,]IpaBHa TpaauIMja MHOBH MIPaBHU U3a30BH ).

E.g. The Federal Arbitration Act, U.S. Code Volume 9, Title 9 § 5, Arbitration Act 1996, UK
Public General Acts, 1996 ¢.23 § 18(1), Swiss Private International Law Act, Art. 179(1), French
Code of Civil Procedure, Art. 1508, etc.
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Act makes provision for such appointments in Articles 16 (3), 17(2) and 17(3)!: the
designated appointing authority has the power (1) to select the sole arbitrator or
presiding arbitrator of a tribunal if the parties or their appointed arbitrators do not
reach an agreement on who to appoint; (2) to select an arbitrator on behalf of a
party (where that party fails to make its own selection), and (3) to determine the
number of arbitrators. In case no appointing authority is designated the appoint-
ments are made and the number of arbitrators is determined by the competent
state court. Similar provisions are found in Articles 6-10 of the 2010/2013 UNCI-
TRAL Arbitration Rules. However, the UNCITRAL Arbitration Rules provide
for additional powers for the appointing authority, in particular to appoint the
entire tribunal and, in doing so, to revoke any appointment already made, and to
designate who would be the presiding arbitrator in case of multiple parties as
claimant or respondent.? The UNCITRAL Arbitration Rules also provide a dif-
ferent fallback solution in case the parties do not designate an appointing author-
ity. According to Article 6(3), any of the parties may then request the Secre-
tary-General of the Permanent Court of Arbitration (hereinafter: the PCA)3 to
designate an appointing authority. The PCA therefore has the function of a ,,des-
ignating authority* under the 2010 UNCITRAL Rules.*

An appointing authority is a person or entity that has the power to appoint
arbitrators without the disputing parties’ consent to the appointment of that particu-
lar person.’® In addition to this principal role, the appointing authority is often attrib-
uted additional roles, such as deciding on challenges of arbitrators and arbitration

I Zakon o arbitrazi (The Arbitration Act), “Sluzbeni glasnik Republike Srbije®, No. 46/06.

2 In addition to those powers provided in Art. 10(1), the UNCITRAL Arbitration Rules
provide several other functions for the appointing authority: to decide on challenges — Art. 13(4),
to appoint a substitute arbitrator — Art. 14, review the arbitral tribunal’s proposal on determining
its fees and expenses and make adjustments — arts. 41(3) and 41(4), make comments to the arbitral
tribunal concerning the amount of the deposits — Art. 43(3), etc. See in more detail: Brooks W.
Daly, ”Permanent Court of Arbitration”, in: C. Giorgetti (ed.), International Litigation in Practice:
The Rules, Practice and Jurisprudence of International Courts and Tribunals, Leiden — Boston
2012, 42. Sarah Grimmer, “Expanded Role of the Appointing Authority under the UNCITRAL
Arbitration Rules 20107, Journal of International Arbitration, 28/2011, 501-518. For the enumera-
tion of six main functions for the appointing authority see Recommendations to assist arbitral
institutions and other interested bodies with regard to arbitration under the UNCITRAL Arbitra-
tion Rules (as revised in 2010), para. 30.

3 Basic information on the Secretary-General of the PCA and the list of all previous holders of
the function is available at: Introduction: Secretary General, Attps://pca-cpa.org/en/about/introduc-
tion/secretary-general/, 27 October, 2020. The Secretary-General has always been a Dutch national.

4 The term “designating authority” appears in the title to Article 6 of the 2010/2013 UNCIT-
RAL Rules. It did not appear in the 1976 version of the Rules. Under the 2010/2013 UNCITRAL
Rules, Article 6.1. the PCA can also be designated as an “appointing authority”.

5 David Gaukrodger, “Appointing Authorities and the Selection of Arbitrators in Investor-State
Dispute Settlement: An Overview”, 4 Consultation Paper 2018, 22. https://www.oecd.org/investment/
investment-policy/ISDS-Appointing-Authorities-Arbitration-March-2018.pdf. 27 October, 2020.
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costs, and providing administrative support to the arbitral tribunal. The term “ap-
pointing authority” seems to have been coined by the UNCITRAL Secretariat dur-
ing the drafting of the UNCITRAL Arbitration Rules.® The term, as such, does not
appear in earlier international documents such as the European Convention on
Commercial Arbitration (hereinafter: ECICA) and the New York Convention on the
Recognition and Enforcement of Arbitral Awards. Fouchard, Gaillard and Goldman
observe that the list system that was introduced together with appointing authorities
was used by the American Arbitration Association and the Netherlands Arbitration
Institute, and that the American and the Dutch practitioners involved in the drafting
of the UNCITRAL Rules “pushed for the adoption of that system” Pieter Sanders,
Special Consultant to the UNCITRAL Secretariat, said that “the appointment of
arbitrators was the most delicate issue in the entire set of arbitration rules”.? This
is not surprising considering the central importance of these appointments for the
quality and outcomes of arbitral decision-making.

The topic of appointing authorities does not appear too often in law journals.
A title search in the HeinOnline Law Journal Library and Index to Foreign Legal
Periodicals renders only a few results.” However, the topic has attracted more
attention recently in connection with ISDS.!°

¢ The author could not find the previous international documents that were used as models
for the rules (such as the Rules of Procedure of the Inter-American Commercial Arbitration Com-
mission), and therefore could not check whether they contained this term proper. The assumption
that the term was coined by UNCITRAL is based on the fact that the UNCITRAL travaux pre-
paratoires occasionally refer to appointing authorities under quotation marks which indicates that
the term, although not the function itself, was new. See e.g. “International Commercial Arbitration”,
U.N. Commission on International Trade Law Yearbook, 1/1968-1970, 260-284, 266; Report of the
Secretary-General: revised set of arbitration rules for optional use in ad hoc arbitration relating to
international trade (UNCITRAL Arbitration Rules) (A/CN.9/112), para.15, undocs.org/en/A/
CN.9/112, 27 October, 2020. The 1976 UNCITRAL Arbitration Rules provide for designation of
appointing authorities in arts.3(4), 6-8, 12, 38, 39 and 41(3).

7 Emmanuel Gaillard, John Savage, Fouchard, Gaillard, Goldman on International Com-
mercial Arbitration, Kluwer Law International, The Hague — Boston 1999, 538.

8 UNCITRAL, Committee of the Whole (II), Summary record of the 3’4 Meeting, A/
CN.9/9/C.2/SR.3, 15 April 1976, para. 53. The initial version of the draft arbitration rules was
prepared by the UNCITRAL Secretariat in consultations with the Dutch Professor Pieter Sanders.
Report of the Secretary-General: revised set of arbitration rules for optional use in ad hoc arbitra-
tion relating to international trade (UNCITRAL Arbitration Rules) (A/CN.9/112) undocs.org/en/A/
CN.9/112, 27 October, 2020

9 Tibor Varady, “On Appointing Authorities in International Commercial Arbitration, Emory
Journal of International Dispute Resolution”, 2(2)/1988, 311-358; Gaius Ezejiofor, “Appointment of an
Arbitrator under the Nigerian Law: The Procedure and Powers of an Appointing Authority — Nigerian
Paper Mills Ltd. v. Pithawalla Engineering GMBH?”, African Journal of International and Comparative
Law, 7 (3)/1995, 663-671; Serge Lazareff, “Fostering and Rating Arbitrators’ Efficiency: The View of
the Appointing Authorities”, Journal of World Investment & Trade, 5 (1)/2004, 77-88; Ruth Teitelbaum,
“Challenge of arbitrators and the Iran-United States Claims Tribunal: defining the role of the appoint-
ing authority”, Journal of International Arbitration, 23/2006, 547-562; S. Grimmer, 3, 501-518.

10D. Gaukrodger, 7
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It is not accidental that the designation of an appointing authority comes into
focus mainly in the context of the UNCITRAL Arbitration Rules. These rules
were drafted for the purpose of ad hoc arbitration, and it is in the ad hoc arbitra-
tion that the need for an alternative appointment mechanism usually arises. If the
arbitration clause provides for arbitration under the rules of an arbitral institution,
there is no need to designate an appointing authority, since the mechanism of
appointment of arbitrators, in case the parties cannot agree, will be one of the
principal themes of the institutional rules.

2. SIMPLY WRONG DESIGNATIONS: WHEN THE CHOSEN
AUTHORITY IS NOT NEUTRAL

Difficulties in selection of impartial judges are well known in domestic ju-
dicial systems.'? They are no less pronounced in selection of international adju-
dicators. For example, the Hague Conference of 1907 failed in the establishment
of an international court of justice (which it was hoped this conference would
establish), only because of its inability to reach an agreement as to the method of
election of judges.!® Mr. Elihu Root, the Secretary of State of the United States of
America, and one of the leading figures at the Conference, said that:

“There can be no doubt that the principal objection to arbitration rests not
upon the unwillingness of nations to submit their controversies to impartial arbi-
tration, but upon an apprehension that the arbitrations to which they submit may
not be impartial !4

It is common knowledge that the selection of arbitrators depends on who is
making the selection. The organ that is to perform that task must not be biased
towards the parties or the subject-matter of the dispute. However, designating a
neutral appointing authority ahead of a dispute may prove to be a challenging task
for parties unversed in arbitration, because it requires knowledge of the underlying
context of different arbitration bodies and of the competences of various players
on the international arbitration scene.!®> Also, the circumstances may change from

I The Serbian Arbitration Act also provides in Article 16(4): “If an arbitration is administered
by a permanent arbitral institution, the institution shall act as an appointing authority.”

12 Attila Bado, Izbor sudija — nepristrasnost i politika, Zbornik radova, Vol. 48, Issue 1, 2014,
pp. 277-316.

13 Frank B. Kellogg, Limits of the Jurisdiction of the Permanent Court of International Jus-
tice, The American Journal of International Law, Vol. 25, No. 2, 1931, pp. 203-213, 208.

14 Tbid.

15 Gus van Harten, “Investment Treaty Arbitration, Procedural Fairness, and the Rule of
Law”, in Stephan Shill, International Investment Law and Comparative Public Law, Oxford Uni-
versity Press, New York 2020, 643-648. Also available as: All Papers. Paper 13. http:/digitalcom-
mons.osgoode.yorku.ca/all_papers/13, 27 October, 2020.
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the time the contract is concluded until the arbitration clause in the contract needs
to be activated. The arbitral practice is full of examples of mistakes and unexpect-
ed turns of events which make the designation of the appointing authority defec-
tive for one reason or another. It is worth mentioning the example of Losinger'
that resulted in the claim by Switzerland against Yugoslavia, before the Permanent
Court of International Justice in 1935. The failure of arbitration in that case could
be said to have originated in the lack of neutrality of the appointing authority. The
relevant contract was originally entered into between an American company and
a Yugoslav municipality. The arbitration clause provided for two arbitrators each
to be appointed by one party. “If these two arbitrators fail to agree, or if one of
the Parties fails to appoint an arbitrator within the time specified, the case shall
be referred either to the President of the Swiss Federal Court or to a neutral person,
who shall be appointed by the latter, and who shall, in the capacity of umpire, give
his decision alone upon the dispute.” The arbitration clause thus contemplated a
dispute between the American company and the Yugoslav municipality, in which
a Swiss high-ranking judge as appointing authority would be a neutral. Eventu-
ally, the contractual parties changed. The American company as the contractor
was replaced by Losinger, a Swiss company. On the other side, the Yugoslav
Kingdom stepped into the shoes of the previous employer, the Municipality of
Pozarevac. Oddly enough, the arbitration clause remained unchanged. When the
first claim was filed in 1933, the two arbitrators appointed by the parties, one
Swiss and one Yugoslav national, met for the hearing and deliberation in June
1934 in Belgrade but could not agree. The dispute was then referred to the Pres-
ident of the Swiss Federal Tribunal, Henri Thélin who, acting in the capacity of
umpire, rendered an award in favor of the claimant, the Losinger company, on 31
October 1934. Several weeks later, in November 1934, a second arbitration was
instituted by the Losinger company. This time the Yugoslav government failed to
appoint its arbitrator within the time-limit fixed by Losinger. On 24 December
1934, the claimant reappointed Henri Thélin as umpire, less than a week before
he would retire and cease to be President of the Swiss Federal Tribunal. Although
the Yugoslav government expressed the view that Mr. Thélin could not be arbi-
trator because he was not a neutral, and suggested modification of the arbitration
clause, this did not materialize. Mr. Thélin submitted the respondent’s proposal
for the modification to Losinger, who did not accept it, so the arbitration continued.
Mr. Thélin did not recuse himself and continued to act as umpire. His jurisdic-

16 PC1J, Losinger & Co., Switzerland v. Yugoslavia, order of 27 June 1936, series A/B no. 67
(joining preliminary objections to merits); PCLJ, Losinger & Co., Switzerland v. Yugoslavia, order
of 14 December 1936, series A/B no. 69 (discontinuance of proceedings). See in more detail: Maja
Stanivukovi¢, Sanja Paji¢, “From Losinger to ATA v. Jordan: Retroactive application of national
law to arbitration agreements”, Yearbook on International Arbitration and ADR, (eds. Roth Mar-
ianne Herausgeber, Michael Geistlinger) VI/NWV/Wien/2019, 149-170, 156.
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tional decision eventually led to the international dispute between the two coun-
tries, Switzerland and Yugoslavia. The defect of the arbitration clause in this case
lay in the fact that it empowered the President of the Swiss Federal Tribunal to be
an appointing authority or arbitrator, at his own choice, in a contractor-state dispute
involving a national of Switzerland. Judging by today’s rules and standards, such
as the ICSID or ICC rules of arbitration, a national of an investor’s state could not
act as the sole arbitrator without both parties’ express consent, and would never
be appointed by those institutions.!” Also, under the UNCITRAL Rules, the ap-
pointing authority “shall take into account the advisability of appointing an arbi-
trator of a nationality other than the nationalities of the parties.”!®

The same rule should apply mutatis mutandis to the designated appointing
authority. Although Losinger and Yugoslavia failed to amend the arbitration clause
at the time of subrogation of the Swiss company into the rights of the American
company, the fundamental rule of neutrality of arbitrators -- and also neutrality
of appointing authorities -- should have prevailed over the original agreement
under the changed circumstances. Losinger shows that selecting an office-holder
as appointing authority is not always a risk-free decision. It carries similar risks
as appointing an individual:'® the risks that the incumbent will eventually become
unavailable (gone out of office) or conflicted.

The question of nationality of the appointing authority, that is an individual
holding an office in an international body, has not been regulated in internation-
al arbitration law. Nationality is a parameter that is recognized as directly affect-
ing the neutrality of the arbitrator, and for that reason, it is considered when ap-
pointing sole and presiding arbitrators, and sometimes even the whole tribunal.
Chiara Giorghetti says that: “the nationality requirement, which bars parties from
selecting arbitrators who are their nationals [in investment arbitration], is a good
example of a guidepost”, which is a tool used “to ensure that choice of an arbitra-
tor by the parties is fair and not abused.”? Pierre Lalive speaks of the “national

17 Under both ICSID and UNCITRAL Arbitration Rules, as well as under the ICC Rules,
certain nationality restrictions apply with regard to appointment of arbitrators.

182013 UNCITRAL Rules, Art. 6(7); 1976 UNCITRAL Rules, Art.6(4). For example, in an
UNCITRAL arbitration between a Serbian branch of the major software producer and the Serbian
Republic Geodetic Authority under the World Bank financed software procurement contract, the
respondent, upon receiving the notice of arbitration, failed to appoint an arbitrator. The Claimant
then applied to the Secretary-General of the PCA, who designated a Belgian national as appointing
authority, who appointed a Swiss national as the second arbitrator. See more detail about this case
in: Maja Stanivukovi¢, “Adjudication as a Preliminary Step to Arbitration: A Case of First Impres-
sion in Serbia”, in: Harmonisation of Serbian and Hungarian Law with the European Union Law,
Novi Sad Faculty of Law, Novi Sad 2018, 137-167.

19 Gary B. Born, International Commercial Arbitration, second edition, Kluwer Law Inter-
national, Netherlands 2014, 1704.

20 Chiara Giorgetti, “Who decides who decides in international investment arbitration “,
University of Pennsylvania Journal of International Law, Vol. 35, Issue 2, 2013, 431-486, 471.

976



36o0puuk pagosa [IpaBHor paxynrera y HoBom Cany, 3/2020

neutrality” of the third arbitrator as the symbol of impartiality.?! Nationality should
be treated with the same precaution as regards the appointing authorities who are
individuals. Nationality of those individuals may affect their actual or perceived
neutrality. However, neither the UNCITR AL Rules,?? nor other international sourc-
es of arbitration law,?? mention this requirement, nor for that matter, the require-
ment that the appointing authority must be neutral.>* Before designation, the Sec-
retary-General of the PCA advises the potential appointing authority that it should
be and remain independent and impartial.>> Impartiality presumes that the ap-
pointing authority is neutral, i.e. impartiality comes as a result of neutrality.?¢
However, there is no recourse under the UNCITRAL Rules in case the appointing
authority, designated by the parties, ceases to be neutral for some reason (e.g.

21 Pierre Lalive, “On the Neutrality of the Arbitrator and of the Place of Arbitration®, Recueil
des travaux suisses sur l'arbitrage international, Lausanne, 1984, pp. 23-33, 28.

http://www.lalive.ch/data/publications/43 - On_the Neutrality of the Arbitrator and
of the Place of Arbitration Recueil de travaux suisses sur l’arbitrage international.pdf 30
October 2020.

22 The travaux preparatoires of the UNCITRAL Rules 1976 contain the following remark:
,»The Chairman said that the question of the nationality of the appointing authority also arose. It
is not very practicable to model paragraph 3 on the procedure for the choice of a sole arbitrator and
allow the party which named one arbitrator to have the second arbitrator named by a national
authority. Thus under article 8, paragraph 3(b), the claimant would be able to apply to the interna-
tional authority, and if that was the Permanent Court of Arbitration at the Hague, the Court would
designate an appointing authority which would designate an arbitrator, without, of course, using
a list-procedure. A/CN.9/9/C.2/SR.S, 2, para. 3.

23 An example of an agreement that takes into account the possibility that the designated
appointing authority might eventually become conflicted is the 1933 Concession Agreement be-
tween the Government of Persia and the Anglo-Persian Oil Company, Art. 22, which provided that
in default of the parties’ agreement the third arbitrator was to be appointed by the President of the
Permanent Court of International Justice (hereinafter: the PCIJ). If the President of the PCIJ was
a British or Persian national or a national of another closely related country designated in that
Article, the third arbitrator was to be appointed by the Vice President of the PCLJ. Anglo-Iranian
Oil Co. (United Kingdom v. Iran), Written Proceedings, Memorial submitted by the Government
of the United Kingdom of Great Britain and Northern Ireland, 10 October 1951, 256. icj-cij.org/
en/case/16/written-proceedings. A more contemporary example is the India Model BIT (2016),
Article 18.3., which provides that the appointing authority, whether in ICSID or UNCITRAL should
not be a national of either party. If their nationality is the same, the arbitrators shall be appointed
by the President of the ICJ, or Vice-President, or the next most senior judge, who is not a national
of either party. See in more detail, Prabhash Ranjan and Pushkar Anand, “Chapter 19: Investor
State Dispute Settlement in the 2016 Indian Model Bilateral Investment Treaty: Does it Go Too
Far?“ in: Julien Chaisse and Luke Nottage, International Investment Treaties and Arbitration
Across Asia, Brill, Nijhoff, 2018, 579-611, 595.

24 This is perhaps implied but not expressly stated in the Rules. See Chiara Giorgetti who
states that: “International arbitrators are selected by parties or neutral appointing authorities after
much vetting and thought...” [emphasis added]. C. Giorgetti, 21, 472.

25 S. Grimmer, 3, 502.

26 Tibor Varadi, “O nepristrasnosti u reSavanju medunarodnih sporova®, Zbornik radova,
Vol. 23, 1989, 163-180, 169.
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because of the change of his or her nationality).?” It is interesting to note that at
its eighth session, the UNCITRAL had given overwhelming support to the estab-
lishment of a single appointing authority under the United Nations auspices, probably
looking for a completely neutral organ.?® At the proposal of the Soviet representa-
tive, Mr. Lebedev, it was later decided that no additional organ or body except the
Secretary-General of the PCA was to be established under the UN auspices for the
designation of the appointing authority.?

During the negotiations leading to the ECICA, finding a neutral appointing
authority in ad hoc arbitrations was a difficult issue for the negotiating states
because of the then prevailing divide between the East and the West.?? Ultimate-
ly, the contracting parties agreed on a very elaborate procedure that involves: (a)
the President of the competent Chamber of Commerce of the respondent’s habit-
ual place of residence or seat at the time of notification of the request for arbitra-
tion, (b) the President of the Chamber of Commerce of the agreed place of arbi-
tration; and (c) the Special Committee established under the Convention. In case
the respondent fails to appoint its arbitrator, the claimant may apply to (a), and
subsidiarily to (c), whereas in case the parties cannot agree on the appointment of
a sole arbitrator or presiding arbitrator, the claimant may apply either to (a) or (b) if
the place of arbitration has been agreed upon by the parties. If no place of arbitration
has been agreed upon, the claimant may apply either to (a) or to (c). The Parties
may, of course, agree upon a different appointing authority. These provisions that
strive to preserve neutrality are rarely put into action, as ad hoc arbitrations are
nowadays mostly submitted to the UNCITRAL Arbitration Rules, in which case,
Article 6 of the UNCITRAL Rules prevails.’!

Serbia has recently demonstrated that it is not a very good student in arbi-
tration as it did not learn much from the historical experience of Losinger, when
it accepted, in negotiations of a BIT with Canada, the following provision on the
appointing authority:

“If a Tribunal, other than a Tribunal established under Article 28, has not been
constituted within 90 days from the date that a claim is submitted to arbitration, a

27 Sarah Grimmer notes a case where the claimant requested that the Secretary-General of
the PCA replace the appointing authority on the ground of bias in favor of the respondent. The
request was rejected for lack of competence to act. The Secretary-General found that he was not
empowered to remove the appointing authority on that ground. S. Grimmer, 3, 503.

28 UNCITRAL, Ninth session, Committee of the Whole (II), Summary Record of the First
Meeting, A/CN.9/9C.2/SR.1 14 April 1976, para. 13.

2% Summary Record of the Fourth Meeting, A/CN.9/9C.2/SR.4 14 April 1976, para. 37.

30 Markus Schifferl, “Article IV: Organization of the Arbitration”, in Gerold Zeiler and
Alfred Siwy, The European Convention on International Commercial Arbitration: A Commentary,
Kluwer Law International, The Netherlands 2018, 71-80, 73, para. 6. The detailed provisions on
the appointment of arbitrators in ad hoc arbitration are found in Article IV of the Convention.

31 Ibid., 74, para. 8.
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disputing party may ask the Secretary-General of ICSID to appoint the arbitrator
or arbitrators not yet appointed. The Secretary-General of ICSID shall make the
appointment at his or her own discretion and, to the extent practicable, this appoint-
ment shall be made in consultation with the disputing parties. The Secretary-Gen-
eral of ICSID may not appoint as presiding arbitrator a national of a Party.”*?

It seems that it is Canada’s general policy to identify the Secretary-General
of ICSID as the appointing authority in each investment treaty.>* Such treaty
designations of an appointing authority by other countries remain exceptional.?*

At the time of negotiating the draft of the Treaty, and at the time of writing this
Article, the Secretary-General of the ICSID was and is a Canadian national.® There
is no mechanism in the BIT that would enable a challenge of the appointing author-
ity for lack of neutrality.’¢ The scope of the power to designate is broad: it applies
regardless of arbitration rules selected, i.e., not only in ICSID arbitrations,*” but also
in UNCITRAL arbitrations that are envisaged under Article 24.38 In the event of
consolidation of several actions which may happen if a disputing party (usually a
claimant) seeks a consolidation, the Secretary-General of ICSID is empowered to
appoint the entire tribunal, including an arbitrator who is a national of the respondent

32 Agreement Between Canada and the Republic of Serbia for the Promotion and Protection
of Investments, signed on 1 September 2014, entry into force 27 April 2015, Art. 26(4).

3 Those are the Canada-Moldova BIT (2018), Art.25(4), Canada-Mongolia BIT (2016),
Art.25(4), Canada-Hong-Kong BIT (2016), Art.25(4), Canada-Guinea BIT (2015), Art.26(4), Canada-
Burkina-Faso BIT (2015), Art.27(4), Canada-Cote-d’Ivoire BIT (2014), Art.25(4), Canada-Mali BIT
(2014), Art.25(4), Canada-Senegal BIT (2014), Art.26(4), Canada Nigeria BIT (2014), Art.26(4) (not
in force), Canada Cameroon BIT (2014), Art.25(4), Canada-Tanzania BIT (2013), Art.25(3), Canada-
Benin BIT (2013), Art. 28(4), Canada-China BIT (2012), Art. 24(5), Canada-Kuwait BIT (2011),
Art.25(4), Canada-Jordan BIT (2009), Art.30, etc. The BITs concluded by Canada in or after 2009
when the current Secretary-General of ICSID was appointed, that did not designate this office-
holder as appointing authority are the BITs with the Slovak Republic (2010), Latvia (2009), Romania
(2009) and the Czech Republic (2009). The benefit of being part of the EU club and therefore a more
powerful or more sophisticated negotiator comes out very clearly in this enumeration. Data taken
from the UNCTAD Investment Policy Hub, investmentpolicy.unctad.org 30 October 2020.

34 D. Gaukrodger, 6, 7.

35 The current Secretary-General of ICSID is a former government official with extensive
ISDS experience as counsel of the Canadian government.

36 Soon after the entry into force of the Agreement, a first ICSID case was initiated against
Serbia by a Canadian investor. The Parties have managed to reach agreement on the appointment
of the arbitral tribunal and there was no need for action of the appointing authority (Article 26(1)
of the BIT provides that the presiding arbitrator shall be appointed by agreement of the disputing
parties). The case is still pending.

371n ICSID arbitrations, the Secretary-General has an important role in making appointments
anyway. For example, the formal appointing authority, the Chairman of the Administrative Coun-
cil, performs this function as an appointing authority on the recommendation of the Secretary-
General. Carolyn Lamm, Ciara Giorgetti and Mairée Uran-Bidegain, “International Centre for
Settlement of Investment Disputes”, in C. Giorgetti (ed.), 3, 86.

38 Such broad scope of appointing authority’s power used to be provided in NAFTA Article 1124(1).
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Party (Serbia).’* One could imagine a scenario similar to the Argentinian case
Abaclat,* but initiated instead by a multitude of Canadian investors in Serbian
state bonds, with a Canadian national designating the entire tribunal. Any potential
national bias towards the bondholders on the part of the Secretary-General could
easily lead to appointment of investor-friendly arbitrators that could wreak a fi-
nancial catastrophe on the respondent Party (Serbia) equal to a tsunami. Winston
Churchill wrote, “Those that fail to learn from history are doomed to repeat it.”

3. IMPERFECT DESIGNATIONS

An ad hoc arbitration clause can be vulnerable. Its survival depends on the
quality of the drafting. If the drafting is poor, this may cause disputes regarding
which institution was designated as the appointing authority. In case of such pre-
liminary disputes, the cooperation of both parties, as well as their knowledge of
the basics of arbitration, would be essential and would determine whether the
arbitral tribunal would be properly constituted and empowered to render an award.
If some of this is lacking, the process of constitution of the arbitral tribunal may
become excessively time-consuming and expensive, and may even be “quashed”
at a later stage by the selected arbitrators themselves, or by the state court.

Errors in designation of the appointing authority are a common defect af-
fecting arbitration clauses* and can make them ineffective or inoperative. The
operation of imperfect (pathological) arbitration clauses designating appointing
authorities can be demonstrated on two relatively recent examples from the com-
bined UNCITRAL-ICC practice -- Econet Wireless v. First Bank of Nigeria and
X, Isle of Man v. Y, Bosnia and Herzegovina — with the aim to identify the problems
and the ways by which they can be overcome.

3.1. Econet Wireless v. First Bank of Nigeria*?

A Bermuda corporation created a Nigerian corporation to bid for a GSM
(cellular telephone) license in 2000. A Shareholders’ Agreement was signed by

3 The power to establish the entire tribunal in case of consolidation is provided under Ar-
ticle 28 of the Serbia-Canada BIT.

40 ICSID, Abaclat and others v. Argentine Republic, Case No. ARB/07/05, Decision on Ju-
risdiction and Admissibility of 4 August 2011. This was an investment arbitration where more than
180.000 Italian bondholders claimed that Argentina‘s sovereign debt restructuring violated their
rights under the Italy-Argentina BIT.

4 G. Born, 20, 1723-1724.

4 Econet Wireless Ltd. (UK/South Africa) v First Bank of Nigeria, et al. (Nigeria), Award,
2 June 2005 in, Albert Jan van den Berg (ed), Yearbook Commercial Arbitration, Volume XXXI,
Kluwer Law International, The Netherlands 2006, 49 — 65 (hereinafter: Econet Wireless).
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twenty-one persons and entities, some of them local Nigerian companies, including
the First Bank of Nigeria. The Shareholders” Agreement included an arbitration
clause which provided:

“Any dispute, controversy or claim between the Parties arising out of or in
relation to the interpretation or execution of this agreement or the breach, termina-
tion or invalidity thereof shall be finally settled by arbitration in accordance with
the UNCITRAL Arbitration Rules in effect as at the date of the dispute. The num-
ber of arbitrators shall be three and they shall be appointed by the Chief Judge of
the Federal High Court of Nigeria upon an application by any of the Parties. The
Chief Judge shall specify which of the three arbitrators shall serve as the Chairman
of the arbitral tribunal. The venue of arbitration shall be Nigeria and the language
of the arbitration shall be English.”

A dispute eventually arose between the shareholders. In August 2003, the
Bermuda corporation initiated arbitration by serving the First Bank of Nigeria,
and several other respondents, with a Notice of Arbitration in accordance with the
1976 UNCITRAL Arbitration Rules and the arbitration clause in the Shareholders’
Agreement. A copy of this Notice was sent to the Chief Judge, as the designated
appointing authority, asking her to appoint the tribunal. The respondents objected
to the appointment of arbitrators, arguing that no dispute has yet arisen between
the parties. They also argued that the Nigerian court had exclusive jurisdiction for
the case as the dispute arose both from the Shareholders’ Agreement and from the
operation of the Nigerian Companies Act, and it was doubtful whether the scope
of the parties’ agreement to arbitrate encompassed matters other than their rights
and obligations under the Shareholders’ Agreement. A litigation in the Federal
Court of Nigeria ensued regarding the arbitrability of the case. In those circum-
stances, the Chief Judge refrained from appointing the arbitrators.

The claimant then addressed the Secretary-General of the Permanent Court
of Arbitration (PCA) in The Hague with a request to designate a substitute ap-
pointing authority pursuant to Article 7(2) of the 1976 UNCITRAL Rules.

As a rule, when the Secretary-General receives a request to designate an
appointing authority, he first conducts a screening of the documents submitted by
the party in order to determine that he is competent to act.*® If the Secretary-Gen-
eral is requested to designate a replacement appointing authority, he or she may
remove the existing appointing authority only where the original appointing au-
thority “refuses to act” or “fails to appoint an arbitrator.** This prima facie review
in Econet Wireless resulted in a decision reached in November 2003, by which
the PCA designated the International Court of Arbitration of the International

4 S. Grimmer, 3, 502.
44 Ibid. 503.
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Chamber of Commerce (hereinafter: ICC) as a substitute appointing authority. In
December 2003, the Bermuda corporation submitted a request to the ICC to ap-
point all three members of the arbitral tribunal. In February 2004, the ICC in-
formed the parties that it had appointed the arbitral tribunal. The Chairperson of
the tribunal was Professor Jan Paulsson.

At the outset of the proceedings, the tribunal carried out a de novo analysis
of the validity of its own composition, noting that it was not bound by the prelim-
inary decisions of the PCA and the ICC, which acted in a purely administrative
capacity, without the benefit of full pleadings, evidence and oral arguments from
the parties.*> The tribunal considered that, in determining whether it was proper-
ly constituted, it should first refer to the arbitration clause, then to the 1976 UN-
CITRAL Rules and finally, where neither of those offered a solution, to the rele-
vant provisions of the Nigerian Arbitration Act.

The tribunal noted that the arbitration clause was somewhat unusual in that
the parties abandoned the more common practice whereby one arbitrator is ap-
pointed by each side, and the chairperson is appointed by the two arbitrators or
an outside institution. This commonplace manner of constituting the tribunal, that
is also contained as the default rule in Article 7(1) of the 1976 UNCITRAL Rules,
was in this case replaced with an entirely different system, providing for the ap-
pointing authority, namely the Chief Justice, to appoint all three arbitrators. None-
theless, the tribunal understood the parties’ motivation. The parties to the Share-
holders’ Agreement could not have known at the outset how many “sides” would
be to any future dispute. Therefore, they chose to delegate the appointment of the
entire tribunal to an outside person, presumably one viewed as neutral and trust-
worthy. Such modification was fully consistent with the spirit and letter of the
UNCITRAL Rules according to which “disputes shall be settled in accordance
with these rules subject to such modification as the parties may agree in writing”.4
It was also in accordance with the expectations of the parties, who viewed the
Nigerian legal system as having a close connection to their activities and their
contract.*” However, the provision offered no fallback procedure to follow, should
the Chief Judge fail to carry out her duty. 48

The tribunal then turned to the 1976 UNCITRAL Arbitration Rules, which the
parties incorporated by reference. Article 7 of the UNCITRAL Rules provided:

“1. If three arbitrators are to be appointed, each party shall appoint one arbi-
trator. The two arbitrators thus appointed shall choose the third arbitrator who will
act as the presiding arbitrator of the tribunal.

4 Econet Wireless, para. 5
46 Tbid. para. 16.

47 1bid. para. 23.

48 Ibid. para. 13-14.
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2. If within 30 days after the receipt of a party’s notification of the appointment
of an arbitrator the other party has not notified the first party of the arbitrator he
has appointed:

(a) The first party may request the appointing authority previously designated
by the parties to appoint the second arbitrator; or

(b) If no such authority has been previously designated by the parties, or if the
appointing authority previously designated refuses to act or fails to appoint the
arbitrator within 30 days after receipt of a party’s request therefor, the first party
may request the Secretary-General of the Permanent Court of Arbitration at The
Hague to designate the appointing authority. The first party may then request the
appointing authority so designated to appoint the second arbitrator. In either case,
the appointing authority may exercise its discretion in appointing the arbitrator.

3. If within 30 days after the appointment of the second arbitrator the two
arbitrators have not agreed on the choice of the presiding arbitrator, the presiding
arbitrator shall be appointed by an appointing authority in the same way as a sole
arbitrator would be appointed under article 6.”

The claimant argued that by adopting an alternative appointment procedure,
which replaced Article 7(1) of the UNCITRAL Rules, the parties had implicitly
agreed to also modify Arts. 7(2) and 7(3) as necessary to ensure, in case of failure
of the Chief Justice to appoint, the same outcome as would arise where one of the
parties failed to appoint under the standard wording of UNCITRAL Rules Article
7(1): that the vacancies are filled by an appointing authority selected by the PCA.

This argument was rejected. The tribunal compared the text of Arts. 7(2) and
7(3) and the suggested modifications and concluded that “the implicit modification
of UNCITRAL Rules Art. 7 suggested by the Claimant would require substantial
wordsmithing to be effective.™. It would “constitute a major departure from the
written text of the Parties’ agreement.”>? The tribunal did not outright reject the
possibility of such interpretation. Instead, it examined the intentions and expec-
tations of the parties considering that such an interpretation could be justified if
it clearly served “to advance the parties’ intent”. The evaluation of the parties’
expectations was based on the following indications: the parties chose Nigerian
procedural and substantive law to govern the arbitration; they entrusted the Chief
Judge with the appointment of all the arbitrators. On the basis of these factors, the
tribunal concluded that the parties must have contemplated that all three arbitrators
chosen would be Nigerian jurists, with whom the Chief Judge would naturally be
most familiar.’! The literal interpretation of Arts. 7(2) and 7(3) of the UNCITRAL
Rules would not lead to the collapse of the arbitration, because there was the

49 Ibid. para. 21.
30 Ibid. para. 22.
ST Ibid. para. 23.
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gap-filling function to be served by the lex arbitri. Therefore, the tribunal turned
to the Nigerian Arbitration and Conciliation Act (hereinafter: NACA), because
neither the Shareholders’ Agreement nor the UNCITRAL Rules provided a sat-
isfactory answer to the question posed. The NACA provided that the following
procedure should be applied:

“(3) Where, under the appointment procedure agreed upon by the parties —

(c) a third party, including an institution, fails to perform any duty imposed
on it under the procedure, any party may request the court to take the necessary
measure, unless the appointment procedure agreed upon by the parties provides
other means for securing the appointment.”

The claimant argued that the “safety net” created by the NACA was illusory.
This provision merely permitted a petition to the same instance — the Chief Judge
of the Federal High Court — that failed to appoint the tribunal in the first place. The
tribunal rejected this argument as unpersuasive. It did not matter for the purpose of
the tribunal’s analysis whether the NACA provided an effective mechanism to con-
stitute an arbitration tribunal after the Chief Judge failed to carry out her duty. The
only questions that the tribunal had to answer were whether the parties reasonably
expected that such recourse could be unsuccessful and whether they agreed the PCA
would be charged with the task of preventing that eventuality.>> The tribunal found
that there was insufficient evidence to support the notion that the parties agreed or
intended to agree to the PCA as the appropriate alternative designating authority.
Therefore, the tribunal found that the parties did not agree to any specific proce-
dure to follow should the Chief Judge fail to appoint all three arbitrators:

“While the Parties may have signed an imperfect arbitration agreement, and
one which leads to an undesired result for the Claimants in the present specific
circumstances, it is not for us to repair it for them after the fact.”?

The PCA was therefore not authorized to act as designating authority and to
designate the ICC as the appointing authority,’* and the tribunal, as the product
of the ICC’s subsequent appointments, therefore declared itself lacking jurisdiction

2 Ibid. para. 38.

33 Ibid. para. 40.

34 Some authors misunderstood the role played by the PCA in this case to had been the role
of an appointing authority: “...the arbitral tribunal decided that the PCA had not in fact been au-
thorized to act as appointing authority in the parties’ arbitration agreement (despite doing so)... The
PCA was not proper appointing authority under parties’ arbitration agreement, which incorporated
Nigerian law, requiring Nigerian courts to select arbitrators in default of contractually-agreed
mechanism.” G. Born, 20, 1708, fn. 400.
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to adjudicate the parties’ dispute.> As it had no jurisdiction, the tribunal declined
to apportion the costs and to order the claimant as the losing party to pay them.>¢

The parties drafting the contract in this case have opted to designate the
holder of an office, a State-court judge, as appointing authority. Such a choice
makes little sense, as State-court judges usually have focuses and competences
other than selecting international arbitrators,’” and concerns other than just the
smooth unfolding of an arbitration. Some State-court judges will refuse to act as
appointing authority due to their views on the validity of the arbitration clause
and/or priority of the court proceedings in which that validity is challenged. An-
other mistake that the parties made, out of the best intention, was to provide ap-
pointment of all three arbitrators at once. This arrangement replaced Article 7 of
the UNCITRAL Rules in its entirety, and thus took away authorization from the
PCA to substitute the designated appointing authority with another one.

Econet Wireless illustrated not only that there can be imperfect, “patholog-
ical” designations of an appointing authority,’® but also that the 1976 UNCITRAL
Rules were insufficient to cure this imperfection.”® When the time came to amend
the UNCITRAL Rules in 2010, this insufficiency was not forgotten. The Rules
were appropriately amended. If the appointing authority designated in the contract
failed to appoint the arbitrators, the parties to an arbitration agreement similar to
the one in Econet Wireless, but falling under the 2010 UNCITRAL Rules, could
nowadays turn to the PCA and request the PCA to appoint an alternative appointing
authority in reliance on Art. 6(4) of the 2010/2013 UNCITRAL Rules:

“Except as referred to in Article 41, paragraph 4, if the appointing authority
refuses to act, or if it fails to appoint an arbitrator within 30 days after it receives a
party’s request to do so, fails to act within any other period provided by these Rules,
or fails to decide on a challenge to an arbitrator within a reasonable time after re-
ceiving a party’s request to do so, any party may request the Secretary-General of
the PCA to designate a substitute appointing authority.”

In spite of the improved wording, the provision could still raise some inter-
pretative issues because it mentions only a failure to appoint one arbitrator (“or if

3 Econet Wireless, para. 43.

36 The information on the amount of costs that the parties have incurred to obtain the award
of no jurisdiction is not available. However, since the jurisdictional phase of the arbitral proceed-
ings lasted for more than a year, those costs must have been considerable.

57 G. Born, 20, 1704.

38 Francisco Gonzalez de Cossio, El Caso Econet: Réquiem por un Acuerdo Arbitral Frus-
trado, Revista Brasiliera de Arbitragem, Vol. 1V, 2007, pp. 168-171, 168.

% It seems that eventually, another arbitration tribunal was empaneled and the claimant
Econet Wireless succeeded with its claims. See, https:/www.freshfields.com/en-gb/what-we-do/
case-studies/econet-case-study/
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it fails to appoint an arbitrator’’), whereas in Econet Wireless, the Chief Judge failed
to appoint all three arbitrators. Nevertheless, the non-appointment of all three arbi-
trators undoubtedly represents a breakdown in the process of constituting an arbitral
tribunal that would trigger the application of the first clause of the provision — “if
the appointing authority refuses to act”. Such interpretation is plausible and would
not require the “wordsmithing” that was required under previous Article 7(2) and
7(3) UNCITRAL in Econet Wireless to become operative. The revised Article 6
of the 2010/2013 UNCITRAL Rules® thus seems to resolve the ambiguity resulting
from the situation when the appointing authority refused to act.°!

3.2. X, Isle of Man v. Y, Bosnia and Herzegovina®?

In 2010, when the new UNCITRAL Arbitration Rules were revised, the
provision on their temporal scope of application was inserted into Article 1(2).
According to that provision “the parties to an arbitration agreement concluded
after 15 August 2010 shall be presumed to have referred to the Rules in effect on
the date of commencement of the arbitration, unless the parties have agreed to
apply a particular version of the Rules.” Accordingly, the arbitration agreements
concluded before 15 August 2010 are not presumed to be governed by the 2010
Rules, irrespective of the date of commencement of the proceedings.®3 As a rule,
those old agreements remain governed by the 1976 Rules. Thanks to that provision,
there are still, even today, a considerable number of arbitrations going on pursuant
to the original UNCITRAL Arbitration Rules. One of them was X, Isle of Man v.
Y, Bosnia and Herzegovina initiated in 2015.

The case concerned a dispute between the claimant, a limited company in-
corporated in the Isle of Man, and the first respondent, a joint-stock company
incorporated in Bosnia and Herzegovina. The dispute arose from a Joint Venture
Contract incorporating a company in Bosnia and Herzegovina [the Joint-Venture
Company]. In the section on the applicable law, Article 61 provided for the appli-
cation of the substantive laws of Bosnia and Herzegovina and the Federation of
Bosnia and Herzegovina, while Article 64 provided a dispute resolution clause as
follows:

%0 The UNCITRAL Arbitration Rules have been amended in 2013, by introducing Article
1(4) on transparency in investor-state arbitration. However, this change is of no direct concern to
our present topic.

61 Clyde Croft, The Revised UNCITRAL Arbitration Rules of 2010: A commentary, 9, http:/
www.austlii.edu.au/au/journals/VicJSchol/2010/55.pdf, 28 October, 2020.

92 The case has not been reported.

93 This approach to ratione temporis application of the chosen arbitration rules is distinct
from the usual approach as reflected in the ICC Rules 2012/2017, Art. 6(1) which provides for the
application of “the Rules in effect on the date of commencement of the arbitration, unless [the
parties] have agreed to submit to the Rules in effect on the date of their arbitration Agreement.”
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“The contracting parties agree to amicably solve disputes that might arise
from this contract. In case that is not possible they agree to go to arbitration nomi-
nating one representative each who will nominate president by mutual consent. If
they do not succeed, the president will be nominated by the Chamber of Commerce
Arbitration in Vienna whose decision shall be final and executive.

Arbitration procedure shall apply the rules of UNCITRAL™.

As the Joint Venture Contract was signed in 2003, the dispute entailed the
application of the 1976 UNCITRAL Arbitration Rules.

The notice of arbitration was sent on 28 April 2015. The claimant invoked
Article 64 of the Contract, proposed that the seat of the arbitration be London and the
language of the arbitration English, and informed that the details of its nominated
arbitrator would be communicated to the respondent once the appointment was
made. On 1 October 2015, the claimant informed the respondent that it nominated
an English QC as its arbitrator. The claimant invited the respondent to nominate its
arbitrator within 30 days from the date of the letter and warned: “Failure to do so
will result in the Court appointing the arbitrator on your behalf.”

As no response was received from the respondent, the claimant took steps
to constitute the tribunal turning to the ICC as if the ICC was the appointing
authority designated in the Joint Venture Contract. A Request for Appointment of
Arbitrator accompanied with the Notice of Arbitration was sent to the Secretariat
of the ICC International Court of Arbitration on 13 November 2015, asking it to
appoint an arbitrator on behalf of the respondent pursuant to Article 9(2) of the
UNCITRAL Rules and Article 5(1) of the Rules of ICC as Appointing Authority
in UNCITRAL or Other Ad Hoc Arbitration Proceedings. Noting that the respond-
ent had failed to nominate an arbitrator within 30 days in accordance with the
UNCITRAL Rules, the claimant requested the ICC to nominate a suitable arbi-
trator on behalf of the respondent. At the same time, the claimant remitted the
payment of 3000 USS$ to the ICC as a fee payable for the Request.

On 25 November 2015, the ICC Secretariat asked the respondent to respond
to the Request for Appointment of Arbitrator. In its letters sent on 3 and 11 De-
cember 2015, the respondent wrote that it was challenging jurisdiction of the
“International Court of Arbitration Headquarters” in this arbitration and would
not propose an arbitrator for the following reasons, inter alia: the contract did not
designate the place of arbitration, the parties should first try to resolve disputes
amicably, and in the event they fail, each party shall appoint one arbitrator and
the arbitrators of both parties shall mutually agree on the president. In case they
do not agree, the president shall be appointed by the International Court of Arbi-
tration of the Chamber of Commerce in Vienna.

On 24 December 2015, the claimant amended the notice of arbitration, but
the proposals regarding the place and language of arbitration, and the nominated
arbitrator, remained the same.
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On 13 January 2016 the ICC Secretariat notified the parties that the matter
would be submitted to the Special Committee of the Court shortly. On 27 January
2016, the claimant urged the ICC to act, without undue delays, to avoid causing
prejudice to the rights of the claimant.

On 28 January, the respondent’s counsel wrote to the claimant, with a copy
to the ICC Secretariat, acknowledging the receipt of the amended notice of arbi-
tration and invoking the respondent’s right to appoint their own arbitrator or repre-
sentative, pursuant to Article 7 of the UNCITRAL Arbitration Rules. The counsel
stated that the arbitration clause contained in the Contract did not provide for a
strict time limit for appointment of the second arbitrator. Even if the thirty-day
limit from Article 7(2) of the UNCITRAL Arbitration Rules were applicable, it
would start to run, in the respondent’s opinion, from the date of receipt of the
amended notice of arbitration, which was 4 January 2016. The counsel further
noted, regarding the claimant’s request to appoint the second arbitrator, that the
ICC Court of Arbitration was not designated by the Parties as the appointing
authority in Article 64 of the Contract. Firstly, the parties had departed from the
mechanism provided in Article 7 of the 1976 UNCITRAL Rules, and had set their
own mechanism for appointment of arbitrators. Within the contractual mechanism,
the appointing authority was not authorized to appoint the second arbitrator, but only
the third, presiding arbitrator. Secondly, even if the appointment of the presiding
arbitrator was at stake, the parties had not designated the ICC Court of Arbitration
in Paris, but had instead designated the Arbitration Institution of the Chamber of
Commerce in Vienna as the appointing authority. For those reasons, the respondent
would challenge any appointment of the second arbitrator by the ICC Court as not
being made in accordance with the agreement of the parties. The counsel continued
by appointing an arbitrator on behalf of the respondent. Regarding the place of
arbitration, the respondent’s counsel rejected London as an unsuitable venue for the
arbitration. Since the Joint Venture Contract was entered into in the Bosnian lan-
guage (Article 66), and the parties had chosen Bosnian law as the applicable law
to the substance of the dispute (Article 61), and since the dispute concerned a
company governed by Bosnian law, the most suitable place of arbitration, according
to the respondent’s assessment, would be Sarajevo. The respondent alternatively
proposed Vienna as the place of arbitration. The respondent also proposed that the
language of arbitration should be Bosnian, due to the closest connection of the Joint
Venture Contract with BiH and the applicability of Bosnian law. As the parties
have agreed that the language of their contract was Bosnian (Article 66), the arbi-
tration should also be conducted in the Bosnian language.

After receiving a copy of the respondent’s counsel’s letter, the ICC Court
decided not to act as Appointing Authority for the appointment of a co-arbitrator
on behalf of the respondent. However, the Secretariat drew the parties’ attention
to Article 7(2)(b) of the 1976 UNCITRAL Arbitration Rules, which provides that

988



36o0puuk pagosa [IpaBHor paxynrera y HoBom Cany, 3/2020

in case of the refusal or failure of the appointing authority to appoint an arbitrator
within 30 days following the receipt of a party’s request, such party may request
the Secretary-General of the Permanent Court of Arbitration at The Hague to
designate the appointing authority. Should the Secretary General of the PCA
designate the ICC as appointing authority, the ICC was ready to proceed with the
parties’ request without them having to pay another filing fee.

The last-mentioned notice prompted the claimant to address the Secre-
tary-General of the PCA on | February 2016, and to request it to designate the
ICC Court of Arbitration as the appointing authority pursuant to Article 7(2)(b)
of the 1976 UNCITRAL Rules. The claimant remitted the fee of 750 euros to the
PCA. The respondent informed the Secretary-General of the PCA on 8 February
2016, that it had appointed the arbitrator on 28 January 2016, enclosing a copy of
the letter sent to the claimant on that date. The respondent argued that the request
to designate the ICC Court of Arbitration as the appointing authority should be
rejected by the Secretary-General since the parties have already designated the
appointing authority in their contract. The respondent submitted that the two
arbitrators nominated by the parties should proceed to nominate the president by
mutual consent. Only if they would not succeed, the power to appoint the president
would pass to the designated appointing authority, the Arbitration Institution of
the Chamber of Commerce in Vienna. The Secretary-General of the PCA informed
the parties that considering that the respondent had appointed the arbitrator on
January 28, 2016, the two arbitrators had 30 days (i.e. until February 29, 2016) to
agree on the choice of a presiding arbitrator in accordance with Article 7(3) of the
UNCITRAL Rules. An unexpected development took place on 15 February 2016
when the arbitrator appointed by the claimant filed a declaration of matters falling
under the Orange list of the IBA Guidelines on Conflicts of Interest in Interna-
tional Arbitration.®* The claimant then appointed another arbitrator on 22 February
2016. In the letter informing the respondent of this new appointment, the claimant
stated that the two arbitrators were required to agree on the choice of the presiding
arbitrator by 29 February 2016. The two arbitrators informed the parties on 18 March
2016 that they could not agree on the presiding arbitrator. Finally, on 21 March
2016, the claimant contacted the Vienna International Arbitral Centre of the Aus-
trian Federal Economic Chamber (VIAC), requesting VIAC to act as appointing
authority and nominate a suitable presiding arbitrator in the case, pursuant to
Article 7(3) of the 1976 UNCITRAL Rules. The claimant remitted the sum of
2000 euros to the VIAC’s bank account. After the VIAC sought some clarifications
as to the place and language of arbitration, the parties agreed that the seat of
arbitration should be Vienna, but could not agree on the language of the arbitration,

4 The arbitrator had been appointed by the claimant in two other ongoing arbitrations, which
fell under paragraph 3.1.3 of the Orange list.
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the claimant persisting on English, and the respondent on the Bosnian language.
As aresult, on 29 April 2016, the VIAC appointed a presiding arbitrator capable of
conducting the arbitration proceedings in both English and Bosnian.

The difficulties in constituting the arbitral tribunal in this case (the process
of constitution took exactly one year) stemmed from an imprecise designation of
the appointing authority and the claimant’s misinterpretation of that designation.
Pursuant to Article 64 of the Contract, the parties agreed that the authority to
nominate the presiding arbitration is “the Chamber of Commerce Arbitration in
Vienna”. However, this was the translation of the Bosnian text (pursuant to Arti-
cle 66, the contract was made in the Bosnian language), which stated: “predsjed-
nika arbitraze ¢e imenovati Arbitraza trgovinske komore u Becu®. If translated
correctly, this would mean that the authority to nominate the presiding arbitrator
was the Arbitration Institution of the Chamber of Commerce in Vienna (the com-
mon way of naming the arbitral institution in the Bosnian language is “Arbitraza‘,
the capital letter indicating the reference to an arbitral institution). However, in
the claimant’s understanding, the reference to “the Chamber of Commerce Arbi-
tration in Vienna” meant ICC. Supposedly for that reason, the claimant addressed
the ICC Secretariat in Paris when the respondent initially failed to appoint an
arbitrator. The 2004 Rules of ICC as Appointing Authority in UNCITRAL or
other Ad Hoc Arbitration Proceedings at that time in force provided that “the
present Rules shall also apply where an authority within ICC is requested to act
as appointing authority in accordance with the parties’ agreement” In a footnote,
the 2004 Rules explained that such authority within ICC could be the Chairman
or Secretary General of I[CC or the President or Secretary General of the ICC Inter-
national Court of Arbitration. However, it could also be the national committee
of the International Chamber of Commerce in Vienna. In that sense, the designation
made in Article 64 of the contract could be stretched by a broad interpretation, so
as to point to the ICC. In one case before the Paris Tribunal de grande instance, the
court interpreted a designation of “the official Chamber of Commerce in Paris”
as a designation of the ICC as appointing authority.5 If the ICC court had endorsed
such broad interpretation and appointed the second arbitrator on the respondent’s
behalf, it could have happened that the arbitrators so appointed would later deny
jurisdiction as had happened in Econet Wireless. The result would have been a waste
of time and money spent, only to find out that the whole arbitration procedure had
to be commenced anew. The potential disaster was prevented by the respondent’s
belated appointment of an arbitrator. Such late appointments of co-arbitrators by
the parties are often taken into consideration and accepted out of the desire to
protect the parties’ equal rights in the process of constituting the arbitral tribunal,

%5 Judgment of 13 December 1988, Societe Asland v. Societe Euro’'n Energy Corp., Revue
de I'arbitrage, 1990, 521; referred to in: G. Born, 20, 1724.
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and to avoid the potential lopsidedness of an arbitral tribunal, in which one party
has appointed its chosen co-arbitrator while the other has not.°® Nevertheless,
some uncertainties remained, and the constitution of the tribunal in X, Isle of Man
did not immediately enter safe waters after that appointment. When addressing the
Secretary-General of the PCA, the claimant invoked Article 7(2)(b), the provision
which was intended for the situations when:

“no such authority has been previously designated by the parties, or if the
appointing authority previously designated refuses to act or fails to appoint the
arbitrator within thirty days after receipt of a party’s request therefor...”

The Secretary-General of the PCA could have interpreted that the clause in
question did not validly designate the appointing authority, and could have des-
ignated the ICC as appointing authority, as was suggested in the letter from the
ICC Secretariat. This scenario could also have led to the arbitrators’ declaration
of lack of jurisdiction due to the constitution of the tribunal not in accordance with
the parties’ intentions. The parties have pointed out the close connection of the
contract with Bosnia and Herzegovina. Also, the reference to Vienna in the arbi-
tration clause was surely not accidental. Vienna is geographically and culturally
far closer to Bosnia than Paris, and the parties’ choice of Vienna arbitration insti-
tution as the appointing authority made sense, because that institution was more
likely to select an arbitrator capable of conducting proceedings in both English
and Bosnian languages, as it ultimately did. In this case the Econet Wireless dis-
aster was avoided thanks to the timely intervention of the respondent’s counsel.

What would have happened if VIAC refused to appoint the presiding arbi-
trator because it considered, for example, that it was not correctly designated? In
that case, Articles 7(3) of the 1976 UNCITRAL Rules could have been invoked
by the claimant, and the Secretary-General of the PCA could have been asked to
designate a new appointing authority, which would appoint the presiding arbitra-
tor. Thus, although the parties did not determine the place of arbitration, their
choice of the 1976 UNCITRAL Rules, provided they did not fundamentally change

%0 G. Born, 20, 1691. See for more detail on this common situation, S. Grimmer, 3, 508-5009.
For example, in the first case of Mytilineos Holdings v. State Union of Serbia and Montenegro and
the Republic of Serbia (https://www.italaw.com/cases/documents/726, 28 October, 2020), the
governments of the State Union of Serbia and Montenegro and the Republic of Serbia initially
failed to appoint their arbitrator in the UNCITRAL arbitration, initiated pursuant to the 1997
Greece-Serbia BIT. The claimant therefore applied to the Secretary-General of the PCA to desig-
nate the appointing authority who would appoint the arbitrator on behalf of the respondent. The
Secretary-General designated Professor Christoph Schreuer. In the meantime, the governments
had decided to participate in the arbitration and sent a letter nominating Professor Dobrosav Mitro-
vi¢ as their arbitrator. Professor Schreuer accepted this belated initiative and appointed Professor
Mitrovi¢ as the second arbitrator.
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them, would ensure that the arbitral tribunal would be appointed, although with
considerable delay.

Another hypothetical situation would arise if the respondent simply refused
to appoint the second arbitrator.” The arbitration clause was incomplete in the
sense that the parties provided, for the intervention of an appointing authority only
in the event the third arbitrator could not be appointed. However, the parties failed
to provide for the intervention of the same appointing authority if the second
arbitrator could not be nominated. If the claimant had turned to VIAC for this
appointment, the arbitral institution could have refused to make the appointment
due to lack of power to appoint the second arbitrator, pursuant to the arbitration
agreement. The question that would then arise is whether, by agreeing on a pro-
cedure of appointment of the party arbitrators that was equivalent to Article 7(1) of
the UNCITRAL Arbitration Rules, and by expressly providing for a procedure
similar to Article 7(3) for the appointment of the presiding arbitrator (similar
although not equivalent, since no time limit was provided for the appointment of the
presiding arbitrator), the parties have replaced the entirety of Article 7, including
Article 7(2).

In his 1988 article on appointing authorities,*® Varady discusses two histor-
ical cases where a similar issue arose. In the Peace Treaties Case,”® Bulgaria,
Hungary and Romania declined to appoint their representatives on the arbitration
commissions. By the terms of the Treaties, the Secretary-General of the UN was
authorized to appoint the third member of the arbitration commission, in the ab-
sence of agreement between the parties in respect of this appointment. The ques-
tion that the ICJ had to answer was whether the Secretary-General could proceed
to make this appointment, even if one of the parties had failed to appoint its
representative. In its second Advisory Opinion of 18 July 1950, the Court, reach-
ing its decision by majority, replied that this method could not be adopted since
it would result “only in the constitution of a two-member Commission. A Com-
mission consisting of two members is not the kind of commission for which the
Treaties have provided.””® Thus, the issue in this case was not whether the ap-
pointing authority could appoint the party-appointed arbitrator, but whether it
could fulfil its mission by making its own appointment, which would result in a
truncated tribunal. The Court further explained:

“As the Court has declared in its Opinion of March 30% 1950, the Governments
of Bulgaria, Hungary and Romania are under an obligation to appoint their represent-

7 It was noted that since 2005, approximately 70% of all requests to the Secretary-General
of the PCA for the designation of an appointing authority were triggered by a respondent’s failure
to appoint a second arbitrator. S. Grimmer, 3, 504.

%8 T. Varady, 10, 320-321.

9 Interpretation of Peace Treaties with Bulgaria, Hungary and Rumania, 1950 1.C.J. 65, 221.

70 Tbid. 228.
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atives to the Treaty Commissions, and it is clear that refusal to fulfil a treaty obligation
involves international responsibility. Nevertheless, such a refusal cannot alter the
conditions contemplated in the Treaties for the exercise by the Secretary General of
his power of appointment. These conditions are not present in this case, and their
absence is not made good by the fact that it is due to the breach of a treaty obligation.
The failure of machinery for settling disputes by reason of the practical impossibility
of creating the Commission provided for in the Treaties is one thing; international
responsibility is another. The breach of a treaty obligation cannot be remedied by
Creating a Commission which is not the kind of Commission contemplated by the
Treaties. It is the duty of the Court to interpret the Treaties, not to revise them.”’!

In the second case, the arbitration clause provided a panel of two arbitrators,
and in the event they do not agree, an appointment of an umpire (tiers arbitre), to
be made by the president of the Paris Tribunal de grande instance, who would ren-
der a binding award.”? The Tribunal de grande instance, that was designated as
appointing authority, when addressed by the claimant, because the respondent had
refused to appoint the second arbitrator, considered that this was a simple difficul-
ty in constituting the arbitral tribunal that the court was competent to resolve (“une
simple difficulté dans la constitution du tribunal arbitral qu’il appartient au Prési-
dent du Tribunal de grande instance de trancher, en application de ['article 1444
du nouveau Code de procedure civile”).”® Accordingly, the Court set forth a period
of one month in which the respondent was bound to appoint the arbitrator, and
stated that the two appointed arbitrators had to appoint the third arbitrator within
the shortest time, so that the arbitral tribunal is completed. Finally, the Court sched-
uled the following hearing for some forty days later, at which time it would decide
on the difficulties that could arise in the constitution of the arbitral tribunal. Although
Varady cites this decision as an example of broader powers of state courts in com-
parison to contractually designated appointing authorities, and concludes that “the
Paris court proceeded to nominate an arbitrator”,’* such an outcome is only looming
from the published decision of the Paris Tribunal de grande instance. The Court
was cautious, and obviously reluctant, to deprive the respondent of its power to
appoint the second arbitrator contrary to the parties’ agreement.

"1 Tbid. 228-229. See the overview and the documents of this case at the International Court
of Justice website: icj-cij.org/en/case/8, 28 October, 2020.

72 The umpire system (tiers-arbitre) was valid in 1976, at the time when the contract was
concluded, but was abrogated in 1980 under Article 1453 of the New Code on Civil Procedure. As
a rule, the problem of this kind of arbitration clause was resolved by application of provisions of
Article 1454 of the NCCP, under which the court was to appoint the third arbitrator who was to
participate in the decision-making from the outset of the proceedings. Philippe Fouchard, Note,
Tribunal de grande instance de Paris (Ord. réferé) 26 mars 1986, Revue de I'arbitrage, 191.

7 Judgment, mars 26, 1986, Tribunal de grande instance Paris, Revue de [ ‘arbitrage 179, 1987.

74 T. Varady, 10, 321
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In the hypothetical scenario in which, first the respondent, and then the VIAC
in the X, Isle of Man would refuse to appoint the second arbitrator, the claimant
would surely turn to the PCA for an appointment of a substitute appointing au-
thority pursuant to Article 7(2)(b) of the 1976 UNCITRAL Rules. The PCA would
then, perhaps, designate ICC as the appointing authority. As stated before, the ICC
was ready to proceed with the claimant’s request to appoint the second arbitrator
without the claimant having to pay another filing fee. Since the decision of the ICC
would be purely administrative in nature,” the arbitral tribunal so appointed could
engage in a de novo analysis of the validity of its own composition. Thus, ten years
later, the Econet Wireless drama could have been replayed.

4. CONCLUSION

The real problem with imperfect designation of appointing authorities is not
that the arbitrators will not be appointed, but that the parties’ intention on who
the appointing authority should be and what qualities it should have, may be frus-
trated. Professional arbitral institutions that often act as appointing authorities
follow certain rules that need to ensure a timely constitution of arbitral tribunals,
and prevent obstruction of arbitration by a party, usually a recalcitrant respondent.
Oriented towards this goal, they may sometimes lose sight of the parties’ intent
and accept the empowerment that was intended for someone else. There is no
legal remedy against their decisions, except asking the very arbitrators that have
been appointed by them, to review the validity of that decision. Once the tribunal
is constituted, and the empowerment is confirmed by the arbitrators, the parties
can do little to prevent their dispute from being arbitrated by the arbitrators ap-
pointed by an appointing authority that they did not intend to designate. The last
resort is the annulment action before the court, after the whole procedure has been
completed and the award rendered. An annulment would certainly not be the most
efficient way to correct the issues related to the uncontemplated designations. The
key factor is ensuring the participation of the parties in the appointment procedure
from the very beginning, and their representation by competent counsel. If those
two factors are ensured, it is unlikely that an arbitral institution would accept to act
as appointing authority without unequivocal entitlement in the parties’ agreement.

Appointing authorities are placed in a key position in an UNCITRAL arbi-
tration. As stated by Gaukrodger,’® they are positioned at the apex of the arbitral

75 “[T]he assessments made by the appointing authority (the I.C.C. Court of Arbitration)
leading to appointment are by no means res judicata for the arbitrator. On the contrary, it appears
that the arbitrator must review these assessments, and the decision of the arbitrator may eventu-
ally be subject to court review. [references omitted]” T. Varady, 9, 353.

76 Gaukrodger, 12.
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dispute resolution system. They have the power to decide on the selection and
appointment of the sole and presiding arbitrators, players who are widely seen as
the most important figures for the outcome of the arbitration game, and can also
make decisions concerning an appointment of a co-arbitrator on behalf of a non-co-
operative party. It is, therefore, of primary importance for the parties to an ad hoc
arbitration agreement, to designate a neutral appointing authority, and to designate
it with sufficient precision, so that no doubts can exist once the dispute arises, on
who has the appointing power. The discussed practice of the 1976 UNCITRAL
Rules demonstrates that they are not perfect in their regulation of appointing
authorities. They do not provide fully developed fallback rules if the party-de-
signed appointment mechanism fails. They do not protect the parties against desig-
nation of non-neutral appointing authorities, which raises concerns about possible
bias. They also do not provide any recourse for challenging the acceptance of an
individual, office holder or an institution to act as appointing authority, when their
designation as appointing authority is questioned.”” Some of these flaws have been
mended in 2010 when the new UNCITRAL Rules were promulgated, but some
of them remain unamended. In the current system, it is the responsibility of arbi-
trators to keep in check the possible irregularities in their own appointment pro-
cedure. The decision of appointing authorities interpreting ad hoc arbitration
agreements should be scrutinized so that the true intentions of the parties about
their arbitration are implemented. In today’s world of increased transparency and
accountability, no player in the arbitration game should be exempt from control.
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OnpehuBame oprana MMeHOBaWka y apOUTPAKH 10 NPABUIMMA
YHIUTPAJI-a: rpenike U HecaBpUIEHOCTH

Canceiniax: Ciupanke y melyHapogHoj apoutupasicu umajy upaso ga ogpege
oplan umMeHosarba Koju he ogabpaiiu u umeHosaltiu apouiipe y ciyuajy ga clupam-
Ke He MOTy ga ce cilopasymejy o wome u koju fie ognyyusaiiu o uzysehy apouiiapa.
Mehyiuum, ako cidparke Hemajy go80bHO UCKYCIUBA U 3HAA, UNU JegHOCIHABHO
He Hoceelie Wome go80bHO UAdHCHbe, MOJCE Ce JeCuldy ga Havune pewke y ume-
Hosary Koje he umatiu 3a iocieguyy ogpehusarbe oplana UMEHOB8ARA KOJU HUje
neyiupanan. Ilonexkag, waxohe, ipewke y caciiassarmy ogpegaba Kojuma ce ogpe-
hyjy oplanu umernosarsa yuHe itie ogpegoe Heca8pUleHUM U HeKOXEPEHIUHUM, WO
Modice ga ocyjeiiu Hamepe Clupanaka o uzoopy oplana UMeH08arwd U ga ce He-
[H080/bHO OgpPA3U HA APOUTUPACY Y YeauHu. Y 080M pagy, UCHUILYjeMO UpUMEHY
aApoOUTUPAdICHUX KAAY3YIA KOjuma ce ogpehyjy oplanu umeHogarsa kopucitiehu gea
PenatmusHo Hosa tipumepa U3 ipaxce y Kojuma cy ouna ylosopena Apouitpasicna
upasuna YHIIUTPAJI-a, a 6uno je ciopno ga au Mehynapoghu apoutupasichu
cyg MTK (ICC) moorce ga iloctuyiia kao oplan umeHogarsa. L{us 0601 uciuiiusarsa
Je ga ce yuispge upobaemu Koju Moiy Haciiaiuu 3001 Ipeuara u HecaspueHoCuiu
¥y ogpehusarsy oplana UMeHo8ara U ga ce ioHyge peulersd.

Kawyune peuu: mehynapogna apouitpadica, opianu umeHosara, Apouiupasicnua
upasuna YHIUTPAJI-a, Mehynapognu apoutupasicnu cyg MTK (ICC) kao opian
UMEHOBATLA.

Harym npujema pana: 4.11.2020.
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N3PULIABE U N3BPIHIELE KA3HE 3ATBOPA KOJA
CE U3BPIIIABA VY [IPOCTOPUJAMA VYV KOJUMA
OCYBEHU CTAHVIE (T3B. KYhHU 3ATBOP)’

Carceitiax: [Ipasuno ga ocyhena auya uzgparcasajy KasHy 3aiigopa UCK/by4ueo
y KasHernum 3agoguma y Peityonuyu Cpouju ogasto ne eascu. Kaszna 3aisopa mooice
ga ce uzepwasa u 'y upociuopujama y kojuma ocyhenu ciuanyje. Taxeo pewerve
ce ygsogu 3axoHom o uzmenama u goiynama Kpusuunoi zakonuxa us 2009. iogune.

Kpusuunu 3axonux ne tipegeuha iocebny xasuy — kasny xyhnol 3aiusopa,
6eh ce yuuHUOYY KPUBUUHOT gelld uspuye Ka3Ha 3aileopa Koja ce u3spuasa y
ipociuopujama y kojuma ciianyje. Cyg je y KpusuuHom Hocuiyiky y obasesu ga
KPUBUUHY CAHKYU]Y UHGUBUGYATU3Y]e, Ha HAYUH WO YeHU 00jeKiusHe U cyojeK-
wueHe OKOJIHOCU — OKOJIHOCWIU KOje ce OgHOCe HA Y4UrbeHo KPUSUYHO geao U Ha
melosol yuunuoya. Ilociioje u wiaxkeu yuuHUOYU KPUSUUHOL geaa Kojuma je io-
wpebno uspehiu kasHy 3aueopa, aiu ux He ipeda Clatiu Ha U3gPAHCABAILE KA3ZHE
y KasHenu 3ae8og. Kasny 3aimieopa moly ga usgpoicasajy u y upociiopujama y Ko-
Juma ciuanyjy (koja modice buiuu ca uiu 6e3 eieKipoHCKol Hag3opa).

Haxo je y ipasnocuasicnoj ipecygu ouiysiceHom uspeiena KasHa 3aiieopa
Koja he ce uzgpwasaiiu y Ka3HeHOM 3604y — o U gasve He 3Hayu ga he ocyhenux
outuu yiyhen Ha uzgpoicasaree KasHe y remy. Mzmene u goilyne 3akoua o usep-
wiervy KPpUSUYHUX CAHKYUJA OCTUABDLAJY Jowl jegHy ,, UpUIuKy’ ocyheHuky ga kasmy

" Paj je HacTao Kao pesynrar paaa Ha [Ipojekry ,,IIpaBHa TpajuIiKja ¥ HOBH IPaBHK H3230-
Bu", unju Hocunan je [IpaBuu daxynrer y HoBom Cany, Yuusepsutet y HoBom Cany. Pan je
npe3eHToBaH Ha MeljyHaponHoj Hay4HO] KoH(epeHuuju [IpaBHa Tpaauiuja 1 HOBU MPaBHU U3a30-
BH, oapxanoj 2020. rogune Ha [IpaBHOM dakynteTy Yuusep3urera y HoBom Cany.
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3aiB0pa, YKOIUKO CY UCHYFEHU 3AKOHCKU YCII08U, U3gPAICABA Y UPOCUIOpUjAMA Y
kojuma ciuanyje. To je camo moiyhnociu 3a ocyhenuxa o kojoj ogayuyje cyquja 3a
U38pULerbe KPUBUYHUX CAHKYUJA.

Yxonuxo je ogpeheno ga ocyhenux usgpoicasa xasny 3aiieopa y upociiopu-
Jama y kojuma cianyje, cregehu kopax xoju ciegu je ussputerve kasue. Hucy cea
ocyhena auya Koja Kazuy 3aeopa U3gpicasajy Ha 08aKas HA4uH y UCIOM Upas-
HOM TON0JCA)y, jep u Y HOCHIYUKY Usspuierva ociioju ungusugyarusayuja. Oua
ce olaega tipe cgela y wome Koauxo he epemena ocyhenux mohu ga ipogogu eam
Upocuiopuja y Kojuma cuiamyje.

Y goxycy iascrwe ayiiopa jeciue, yiipaso, Kazna 3aieopa Koja ce uzspuia-
6a y iipociuopujama y xojuma ocyhenu ciianyje (u3e. kyhuu 3aiieop). Ayiiopu ce
base maiuepujannum u uzspwHuM aciexiuma. ¥ pagy he ce, uzmehy ociianoi,
foceeliutiu Hadxicrba yCa08uUMa 3a Upuyaree, Mogeauma usepuierba u oaodicajy
ocyheHuka 3a epeme u3gpicasarba KasHe.

Kawyune peuu: xasna 3aiugopa, Kyhnu 3aideop, uspuyarbe, ugpuierse, cyg,
UHGUBUGYATUIAYUJA.

YBOJ

OnnackoM y Ka3HEHH 3aBOJI Ha M3/p)KaBambe Ka3He 3aTBOpa, OCYhEeHHUK 0A-
peheHo BpeMe )KMBH Y jeJTHOj BEITAYKOj 3aje/THHUIIA ca PyTHM ocyl)eHUM JIHIIH-
Ma y K0joj Cy IpaBuJIa IIOHAIIaka ypeheHa cTporum, rpe cBera, T3B. 3aTBOPCKUM
npaBuiauMa. He tako Manu Opoj ocyheHux Jimia koja ¢y Ouiia Ha U3JpiKaBarby
Ka3He 3aTBOpa y Ka3HEHUM 3aBOJIMMa MOHOBO YYMHE KPUBUYHO /€0 U Bpahajy
ce, OIeT, Y Ka3HECHU 3aBOJ Ha M3JIpiKaBamke KazHe 3aTBopa. YecTo ce Moke 4y TH
Jla ce y TUM clly4ajeBuMa ocyheHa JIla HUCY pecoLrjadn30Baa, OMHOCHO J1a
HUCY ycIIelNa J]a ce PEUHTETPHINY Y 3aje/THUIY HAKOH M3J1acKa M3 Ka3HEHOT 3aBO-
na. HakoH u3nacka 13 Ka3HEHOT 3aBoja ocyleHa Iuia 1o mpaBuity 100Mjajy eTH-
KeTy ,,0uBIIH ocyheHuK" win ,,0uBIIH poOujaI’, MTO CBAKAKO YTHUYE HA FlUXOB
JKUBOT Ha cJ100011.

Kasna 3aTBOpa ce u3puue camo Kajia ce y KpUBHYHOM MOCTYIKY MPHJINKOM
WHIUBUAYyaln3alnje KpUBUYHE CaHKLM]je YTBPAHU Ja je To noTpedHo. C Tum y
BE3H, aKO C€ YTBPJIH JIa CE ¥ APYTOM BaH3aBOJICKOM KPHBUYHOM CAHKIIHjOM MOKE
noctuhy cBpxa KakmbaBamba, OHJIa Ce U3pHYe Ta Apyra cankuuja. Hapasno, To
3aBHCH O]l YYUEHCHOT KPUBHYHOT JIeJia ¥ CaMOT YUYUHHUOIIA.

Ca gpyre cTpaHe, HU Ka3Ha 3aTBOPa HUjE Kao LITO je HeKa Ouia, HapOuuTO
y morseay mu3Bpinerba.' IIpaBa koja ce rapanTyjy ocyheHHUM IuInMa Koja KasHy

'O ToMe KaKo je 3aTBOPCKH chucTeM Tposnasno oapeheme erane u. B. b. Manunus, JI. b.
CMUpHOB, Yionosno-ucilonnuiuensroe iipaso, Mocksa, 2009, 1-2.
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3aTBOpa M3JIPIKABajy Y KA3HEHOM 3aBOJY CY, TOCEOHO KaJia ce MMa y BUAY TI0JIO-
JKaj IPyTUX APYUITBEHHUX Tpyla U MOjeJrHaIa y JPKaBH, HA BHCOKOM HUBOY.
OcuMm ToTa, TOCTOjU MOTYRHOCT J1a ocyheHr KojeM je m3pedeHa 3aTBOpCcKa Ka3Ha
Ty UCTY Ka3Hy U3IpXaBa y cB0joj Kyhu/ctany.

CaBpeMeHHN KPpUBHYHHU 3aKOHUIIH MPOIUCY]Y U Ka3Hy kyAnol 3asopa. He
Tpeba cBakor ocyheHrKa CliaTh y Ka3HEHU 3aBOJI Ha U3J[PIKaBamkbe Ka3He 3aTBOPA,
jep ce cepxa xasicrbasarba MOke IoCTHhH M ako ocyheHHWK M3nIprKaBa Ka3Hy ¥
cB0joj kyhu (y mpocropujaMa y Kojuma cTaHyje). ¥ 3aBUCHOCTH OJf CBUX OJIaK-
maBajyhux n orexxaBajyhnx OKOJTHOCTH YUHHHOIY KPUBHUYHOT JIeja C& MOXKE
,,OIPEIUTH " 1a Ka3Hy 3aTBOpa M3BpIlABa y MIPOCTOpUjaMa y KOjuMa CTaHYje.

Y Penyonumu CpOuju ka3Ha 3aTBOpa MOKE Jla C€ M3BpIIIaBa y IPOCTOpH]ja-
Ma y KojuMma ocyheHHu cTaHyje, HapaBHO, MOJ] YCJIOBOM Jia Cy 32 TO UCIYHCHH
3aKOHOM TIpornrcanu ycioBu. OcyheHn KOoju Ha TakaB HaYWH U3IpKaBa Ka3HY
3arBopa uma ojpeleHa npasa u odasese. MHauBUyanu3anmja Tako u3apKaBaHe
Ka3He 3aTBOpa Tpaje CBe JIOK ce Ka3Ha He W3BPIIIH.

1. KYhHU 3ATBOP — BPCTA KA3HE UJIM CAMO MOJIEJI/HAUMH
N3BPIIEKHA KA3HE 3ATBOPA?

VY oBoMm geny pama Ouhe ykazaHo Ha pemema y Baxxehnm npornucuma Pemry-
osnke CpOuje koja ce TUUY U3pHIlamka Ka3He 3aTBOpa Koja Ce U3BpIlIaBa y Mpo-
cTopHujama y KojuMa ocyheHo siuiie ctanyje (T3B. kazHe KyhHor 3aTBopa). Takohe,
ykazahe ce ¥ Ha TO 3aIlITO je BayKHO J1a JIM Hallle Baxkehe KpHBUYHO 3aKOHOIAaBCTBO
MIPOITHCYje UK He MPOIHNCYjy Ka3Hy KyhHor 3aTBOpa.

1.1. Pemewsa y Ba:kehum nponucuma Penyoauke Cpouje

VY Menujuma ce 4ecTo MOXKe Uy TH/TIPOYHUTATH /Ia je ONTYKEHOM JIUITY U3pe-
4yeHa Ka3Ha KVhinol 3aiieopa. Takohe ce M y Hay4YHO] U CTPYUYHO] JTUTEPATYPY
TOBOPH O Ka3HH KyhHOT 3aBOpa, IITO je CACBUM ompasnaHo. Mehytum, ToBopuTH
o ka3uu kyhHor 3aTBopa y Peryomui CpOuju je nocrta ipobdremaitiuuno nmajyhu
y Buay oxpenbe, npe cBera, KpuBuyHor 3akoHuKa?. JIOTHYHO je TOBOPHUTH O Ka-
3HU KYiHOT 3aii60pa ako ce Ma y BUly HAUMH Ha KOjU Ce OHa M3BpLIaBa.

Ca gpyre cTpane, 1a OMCMO JJOHEH 3aKJbydak 0 Tome 1a 'y PermryOmmmm Cpou-
j¥ TOCTOjM Ka3Ha KyhHOr 3aTBOpa MpBO MOpPaMo TOIJIEAATH pelliekha 3aKOHOIaB-
na. [Ipema pemewy KpuBnuHor 3akoHnka (4. 43): yYUHHOIY KPHBUYHOT J1ea
Mory ce u3pehu cnenehe kazue: 1) 10)KUBOTHU 3aTBOP; 2) Ka3Ha 3aTBOpPa; 3) HOB-
yaHa KasHa; 4) pajl y jaABHOM HHTEpeCy; 5) oy3uMame Bo3auke f03BoJe. Jlakre,

2 Kpusuunu 3akoHuK, Cuyaxcoenu tracnux PC, 6p. 85/2005, 88/2005, 107/2005, 72/2009,
111/2009, 121/2012, 104/2013, 108/2014, 94/2016, 35/2019. (y nasbem Tekcty u K3).
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jacHo ce Buau aa Hamr K3 we @poiiucyje xazny kyhHor 3arBopa. KpuBnunmuwm 3a-
KOHHKOM ce Yy uiany 45 ypebhyje ,,onpehuBame u3Bpiiema” Ka3He 3aTBopa y npo-
cToprjama y KojuMma ocyheHu cranyje.

3aKOHHKOM O KPHBUYHOM MOCTYTKY® Takohje ce HUIITa He 1060pu U U3PH-
namy Ka3He KyhHor 3atBopa, Beh ce y winany 424 craBy 2 mMpomnucyje a ako je
OIITYKEHU OCyl)eH Ha Ka3Hy 3aTBOpa JI0 jeJHE TOAMHE, Y IPECYIN CE MOKE HaBe-
ctH Ja hie ce ka3Ha 3aTBOpa uzepwuitiy y apociiopujama y Kojuma ocyhenu ciia-
HyjJe, ca Win 6e3 MpUMeHe eIeKTPOHCKOT Haj3opa.* Jlakie, Cya y CBOjOj Oy IH
He uspuye Ka3Hy kKyhHor 3aTBopa, Beh camo nasogu na he ce ka3Ha 3aTBopa u3-
BpILIaBaTH y MIPOCTOpPHjaMa y KojuMa ocyheHH cTaHyje.

3akoH Koju ypel)yje u3BpIieme Ka3He 3aTBopa y MPOCTOpHjaMa y KojuMa
ocylenu ctanyje je 3aKOH O U3BPILCHY BAH3aBOACKUX CaHKIIMja U Mepa,> 1060pu
o xyhHoMm 3aTBOpY, anu Ha oapehen cieyuguuan HauwH. Hamme, mume ce mpo-
MHUCyje 1a Cy TIOCJIOBHU U3BpIICHa, 3Mel)y ocTalux U opranusaiuja, CipoBohermbe
u mpaheme N3BpIIeHa Ka3He 3aTBOpa y IPOCTOpHjaMa y KojuMa ocyh)eHn cTaHy-
je (y mamem Tekcty: kyhuu 3aTBop). Mako je ipoiiucano ,,kyhHu 3aTBOp™ TO je
VUHEBCHO U3 UPAKIUUYHUX PA3A0TA.

Hecnopso je na y Penyonuiiu Cpouju ne iélocitoju kasna Kyhnot 3aiueopa
Kao BpcTa Ka3He, Beh ce u3peueHa Ka3Ha 3aTBOpa MOYKE U3BPIIIaBaTH® y MPOCTO-
pujaMa y kojuMa ocyheHu cranyje. Peu je o Mogeny u3Bpuiemha/HaunHy U3BpILIe-
a Ka3He 3aTBopa. 3aKoHOoIaBaI] Ou MOpao, ako OM WMao HaMepy Ja MPOTHUIIEe
Ka3Hy KyhHOTr 3aBopa, 1a Ha ApyTrauMju HAYMH yPEAH YCIIOBE MO KOjuMa ce OHa
MoOJke n3pehn kao 1 Apyre MOjeINHOCTH y BE3U ca TAKBOM Ka3HOM.

1.2. 3amTo je 3HaYajHO A2 JIU je mponmucaHa ka3Ha kyhHor 3arBopa?

Ja nmm je ped o BpCTH Ka3HE MIIM O HAYWHY U3BpIIeHa Ka3He 3aTBOpa HUje
caMmo iiyko teopujcko uttiare, Beh u npaktTuuHo. Huje peu camo o Tome ,,Kkako
ce ka3Ha 30Be", Beh ce pagu 1 0 MojeIMHUM CYIITHHCKUM TUTamuMa Koja he ce
00aBE3HO jaBUTH y TOKY aJli M HAKOH M3BpIIEHa Ka3He. Haume, mocraeipa ce
MATalke TPUMEHE T0jeIMHAX KPUBUIHO MaTepHjaTHUX HHCTUTYTA KOjU Ce MPH-
MemYjy IpeMa yYHHHOIIUMA KojuMa je oapel)eHo Ja ce Ka3Ha 3aTBOpa U3BpIlIaBa

3 3aKOHMKOM O KPUBUYIHOM 1ocTynKy, Cayocoenu irachux PC, Gp. 72/2011, 101/2011,
121/2012, 32/2013, 45/2013, 55/2014, 35/2019. (y namem texcty u 3KII).

4 MlcTopHjCcKH TTIOCMATPaHo, IIPBU IIPUMED EJIEKTPOHCKOT Ha[30pa 3abernexken je y CAJT 1983.
rogune. Bun. 3npasko I'pyjuh, EnexrpoHcku Haq30p y KpHBHYHOM 3aKOHOAABCTBY PemyOmnke
Cpbuje u ycxmahenoct ca aktuma Casera EBporne, 36opnux pagosa ca melhynapognoi nayunot
ckyiia “OgHoc tipasa y peluony u tipasa Espoiicke Yunuje”, Uctouno CapajeBo, 2015, 447.

5 3aKOH 0 U3BPIICHY BAaH3aBOJCKUX CAaHKIMja U Mepa, Cuyacoenu inacnux PC, 6p. 55/2014,
87/2018. (y nassem texkcty u 3SUBCM).

¢ Mmajyhu y BuIy petesme KpUBUYHOT 3aKOHUKA ONIPABIaHO je TOBOPUTH O ,,0ipehuBamy,
a HE 0 ,,U3pHIIaY " OBAKBOI HAUMHA U3BPILCHa Ka3HEe 3aTBOPA.
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y ImpocTopHjamMa y KojuMa ctanyje. [locTaiba ce muTame aa Jiu ce cBa ,,lipaBuiIa’
KOja ce OIHOCE Ha Ka3Hy 3aTBOpa Koja Ce M3BpIaBa y KA3HEHOM 3aBOJlY CXOIHO
MIPUMEILY]Y U Ha Ka3HY KOja ce U3BpIlaBa y MpoCTOopHjaMa y KOjuM ocyheHu cra-
Hyje, Kao Ha IPUMEDP YCIOBHH OTITYCT, aMHECTH]a, IOMHUJIOBAbE, TPaBHE MOCIIe-
nute ocyne? UnHM ce 1a je MHTeHITH]a 3aKOHOJaBIIa MIIIa y TIPaBIly /1a 3a Ka3Hy
3aTBOpa Koja ce U3BpILIaBa y MpocToprjama y KojuMa ocyl)eHu cTaHyjy Baxke HCTa
,,KPUBUYHO MaTepHjaTHa ITpaBUiIa‘ Kao U ImpemMa ocyheHuM munmma Koja Ka3Hy
3aTBOpa U3JIPKABA]y Y Ka3HCHUM 3aBOJIMMA.

CBakaxo J1a TIOCTOje | TT0jeTMHA TTpaBUJIa KOja Cy jeMHOCTABHO HEKOMITATH-
ounna. Kana je ped o 0BakBOM HauMHY W3BpLICHa Ka3HE 3aTBOPA, CBAKAKO Aa I10-
cToje MHOTOOpOjHE ceIU(UIHOCTH O KOjUMa 3aKOHOIaBall HUje BOINO padyHa.
Ha npumep: npema yzarny 46 30MBCM cyn Moxe ocyleHor aa yCIoBHO OTIIYCTH
y3 €IeKTPOHCKH HAI30p, T€ OM OMII0 HEJIOTHYHO Ja ce OCyheHU Koju m3apkaBa
Ka3Hy 3aTBOpa y IPOCTOpHjaMa y KOjUM CTaHyje y3 eJIeKTPOHCKH HaA30pOM HCTO
TaKo YCIIOBHO OTITyIITa (Y3 eeKTPOHCKH Han30p). Takohe, n onpenda Kpusnuanor
3aKOHHUKa KOjUM ce mponucyje aa he ce ocyhenu gucyuiianuncku xaznuiuu yKomu-
KO 3a BpeMe M3/pkaBara Ka3He 3aTBOpa yYHMHHU KPUBHYHO JIENI0 33 KOje 3aKOH
IPOMHKCYje HOBYAHY Ka3HY WIIM Ka3Hy 3aTBOpa 0 jeqHE TOIMHE’ Ce HE MOXKE
MIPUMEHUTH U Ha ocyheHWKa KOju Ka3Hy M3ApikaBa y MpOCTOpHjaMa y KojuMma
cranyje.b

Jaspe, y KpUBUYHOM TIPaBY MOCTOJH | T3B. CVilleilopHu 3auisop. Ped je o
Clly4ajy Kaja ce 1o oapeheHnM ycnoBumMa, 1o mpaBuily ako ocyheHu He U3BpLIH
HEKy M3peUeHY Ka3Hy, U3peucHa Ka3Ha 3aMemyje Ka3HoM 3aTBopa. CymTuHa je
y TOMe, Aia ocyl)eHOM JIHIy y CYIICKOj ONITYIIH Huje uspedena Ka3Ha 3aTBopa, Beh
ce M3peveHa He3aTBOPCKa Ka3Ha 3aMembyje Ka3HOM 3aTBOpa Kao IOCIIEAHIIEe Hen3-
BpIlIeka Ka3He. Tako Ha mpumMep Haml KpuBUYHY 3aKOHUK peBuha j1a ako ocy-
henu He mIaTh HOBYAHY Ka3HY y oapeheHoM poky, cyxa he je 3aMeHUTH Ka3HOM
3aTBOpA, TaKo MITO he 3a CBaKMX 3alOYETHUX XHMJbaJly IMHApa HOBYAHE Ka3HE
OIPEINTH jefaH JaH KasHe 3aTBopa (...).° Jlakie, cama ce TOCTaBjba IMUTAKE Ia
JIM ce Y OBOM CITy4ajy MOKE OAPEIUTH J1a ce ,,3aMebeHa Ka3Ha 3aTBopa’ (cyilre-
iwlopHu 3aiieop) U3BpIIIaBa y MPOCTOpHjaMa y KojuMa ocyhenu ctanyje? bes yma-
JKeha y MPEBEIINKY pacipaBy, ONPaBIaHO jeé TPUXBATUTU CTaB Jia CE y OBOM
CITy4ajy 3aMemheHa Ka3Ha 3aTBOPA He Moo e U3BPIIaBaTH y MMPOCTOPHjaMa y KO-
juma ocyhenu cranyje. He 6u 6usno onpasnaHo na ocyheHu CyniaeTopHU 3aTBOP
M3ApKaBa y IpocTopHjaMa y KojuMa CTaHyje, jep je CYIUIeTOPHHU 3aTBOP Y OBOM
Clly4ajy HaMemeH 3a ,, 1y KHHUKA" KOjH HHje MOCTYIHO O CYACKOj oftynn. Ocum
TOTa, OBaKaB CTaB C€ MOTKPEIJbYje M opeadama aBa IMpoIuca y eIy KojuMa ce

Y. 62 cT. 3 K3.
8 Jep OH He MOXKE JIa yYMHH JUCHMIUIMHCKH MPECTYTI.
Y. 51 cr. 2 K3.
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ypehyje onpehuBame u3BpIema Ka3He 3aTBOpa y MPOCTOpHUjaMa y KOjuMa 0Cy-
henu cranyje. [IpBo, KpuBHYHUM 3aKOHMKOM CE€ MPOIKCYjE aKO YUHMHHOIY KpH-
BUYHOT JIeNIa u3peKkhe Kasny 3atBopa (...). Jakmie, mpema cinoBy K3 unHu ce na ce
OBaKaB HauMH M3BPLICHA Ka3HE 3aTBOPA MOXKE OIPEIUTH CaMo 3a U3peueny KazHy
3aTBOpa a HE U 3a 3aMereH)y KazHy 3artBopa. [lpyro, mpeMa 3aKoHYy O H3BPIICHY
KpuBHUHUX caHKuuja'® (...) ocyheHn MoKe MogHEeTH MOy 1a uspeueny Ka3Hy
3aTBOpa M3pKaBa y MpOCTopHjaMa y KojuMa crtanyje (...).!! Buaumo na je u 3a
3UKC BaxkHa uspeyena kazua 3aiieopa, a He 3aMEHCHA Ka3HA.

Hagenrhemo jomr jemra mpuMep 3amiTo je BaKHO J1a JIM je ped O ToceOHO]
Ka3HU WK CaMO HAYMHY W3BpIICHa Ka3He. 1. nememOpa 2019. roquue cTynuo je
Ha CHary 3akOH 0 U3MeHaMa H JonmyHama KpuBHYHOT 3aKOHHKA,'? KOjU YBOAH U
HOBHHE KOje Ce THUUY #dospaiua.'’ 3a HAC je HHTepeCaHTaH caja aKTyellHa YiaH
55 K3 xojum ce ypehyje obuuan iiospaiu,'* jep y ToM ciaydajy, Cya HE MOXKE H3-
pehiu Ka3Hy KCIO/ TPaHuIIe MPOIUCAHE 3aKOHOM HUJTH O1adicy 6pcitly KasHe (...)".
Hawma je 3Hauajan meo xojuM ce 3abpamyje u3pumame drasxce kasme. J1a je Kojum
clly4ajeM mpomnucaHa kasua kyhuol 3aiigopa, 01ito OU HECTIOPHO J1a je OHa Oadica
Ka3Ha y OMHOCY Ha Ka3Hy 3aTBOpa, T€ 1a OW y TOM CIIy4ajy HBEeHO H3pUIIakhe OMII0
3abpareno. Ca apyre cTpane, iMajyhu y BUay J1a Ka3Ha Koja ce U3BpIlIaBa y mpo-
cTopHjama y KojuMa ocyleHe cTanyje HUje ilocebHa Ka3na, OHa OU MOTJIa Ja ce U
y OBOM cly4ajy ozpeau 0e3 003upa Ha TO LITO je ped 0 0OuUHOM H08paiy, YKO-
JIUKO CY, HAPABHO, UCITYEHH U OCTAJIH yCIOBH.

1.3. ITokymaj yBohemwa ka3ne kyhHor 3aTBopa

Y Penry6mumu CpOuju OWII0 je MMOKYIIaHo JIa Ce MPONUIIe KasHa KyAHOT 3a-
wwsopa. Hanpprom 3akoHa 0 u3MeHama u gornyHama Kpusudnor 3akonnkal® 6ua

10 3aKk0Hy 0 M3BpLICHKHY KPUBUUHUX CaHKuuUja, Cryocoenu tnachux PC, Op. 55/2014, 35/2019.
(y masmem Tekcty u 3UKC).

Y. 4la cr. 1 3UKC.

12 3akoH 0 n3MeHama u joryHama Kpusuusor 3akouuka, Ciyocoenu tnacnux PC, 6p. 35/2019.
(y nasmem Tekcty u 30 IK3).

13 Bua. UBan Munuh, Hosure y Onmrem aeny Kpununor 3akoHuKa, 360pHuk pagosa
Ipasnoi ¢paxynimenia y Hosom Cagy, 1/2020, 375-378.

14 JlerassHo 0 moBpary Bua. Emir Corovi¢, Povrat u Krivi¢nom zakoniku Srbije: kriticki
osvrt na njegovo normativno uredenje, Revija za kriminologiju i krivicno pravo, 1-2/2020, 9-27;
WBan Munuh, [ToBpar y kpusnurom nipaBy Cpouje, LX Caseiiosarve Cpiickol ygpyicera 3a Kpu-
BUUHOUPAGHY teopujy u upaxcy, OmTeheHo IHie ¥ KPUBHYHOIPABHU HHCTPYMEHTH 3aIITHTE
(mMehynapomgHu IpaBHU CTaHIapAX, HOPMA U IIpakca) 3natubdop, 2020, 263-277.

15 O mHaMBHIyaTM3alKji Ka3He 3aTBOpa oBpaTHHUKY Bu. B. H. Boponun, Kpurepnu nun-
BUJlyaJIM3allij1 HAKA3aHWUs [P PELHUINBE NPECTYIUNICHUH, AKIyanbHbie Upobiembl poccutickoio
ilpasa, 2016. Ne 8 (69), 121-128; B. H. Boponun, Augusugyaruzayus naxasanus, Mocksa, 2017, 222-230.

16 Haupt 3akoHa 0 n3MeHaMa 1 oryHama Kpusudsor 3akonuka. Jloctynan Ha: https:/www.
mpravde.gov.rs/sekcija/53/radne-verzije-propisa.php%20 na gan: 19. 5. 2020.
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je mpenBuhena u ka3Ha kyhsor 3arBopa. M3mel)y octanor 6mio je npeasulero u
Jla ce ka3Ha KyhHor 3aTBopa Moxke uzpehu 3a kKpuBHUYHa Jielia 3a Koja je MPOoIucaH
3aTBOp 10 ocam loguna. Kazna kyhHoOT 3aTBOpa e mooice ce u3pehn y Tpajamy
JtyKeM ofl gee Togure. Kazna kyhHor 3aTBOpa M3puye ce Ha ITyHe TOJIHE U MECeIIE,
a JIo IIeCT Mecelly U Ha jgaHe. MelhjyTuMm, CBe ce 3aBPIIUIIO CaMO Ha HOKYWA]Y.

2. N3PUITABE KA3HE 3ATBOPA KOJA CE U3BPIIIABA
Y ITPOCTOPUJAMA Y KOJUMA OCYBHBEHU CTAHVYIJE

3akoHOmaBaIl je 071 yBol)ema Ka3He 3aTBOpa KOja Ce U3BPIaBa y MPOCTOPH-
jama y kojuma ocyheHu cTaHyje JOHOCHO ofpeheHe n3MeHe y moryeay Tora Ko
MOdIce ga ogpegu aKae Ha4uH U3epulerba, OTHOCHO KO MMa OBJAIINeHE J]a HAKOH
JIOHEeTe MPaBHOCHAYKHE IIpecy/ie M3MEHU HAaulH U3BpIIEHa Ka3He 3aTBopa. Pey je
0 TOME J1a Cy Ce TojeIMHIM U3MeHaMa 3aKoHa KojuMa ce ypelhyje u3Bpiieme Kpu-
BUYHUX CaHKIIMje MEHaJIe U oJipei0e 0 U3MEHU MTPABHOCHAXHE CYJCKE OIYKE
y MoTJIely MPOMEHEe HaYMHA U3BPIICHA Ka3He 3aTBOpa. Y OBOM Jieny paja OaBu-
hemo ce mpaBuIMMa H3pHILIaka Ka3He 3aTBOpa KOja ce M3BpIlaBa y MpocToprjaMa
y KojuMa ocyheHu cranyje.

2.1. M3meHa npaBHOCHAKHE Npecy/e y NorJjie]y HaunHa U3BpLIeHha
Ka3He 3aTBOPa: M3MEHa 0]] CTPaHe Mpe/IcCeTHNKA Cy/a — paHHje pelieme

3aKoH 0 W3BpIIEHY KpUBHYHUX caHKIHja!” koju je mounet 2005. a koju je
cTynuo Ha cHary 1. janyapa 2006. roguHe je ABa IyTa MEHaH U JOMyHhaBaH.
[IpaBe m3mene n gonyHe ycneamie cy 2009. kana je 7oHeT 3aKOH O U3MeHama H
JormyHaMa 3aKoHa O M3BpIICY KpUBHYHKUX caHKiuja.'® 2011. rogune qoHeT je
3aKkOH 0 U3MEHaMa M JoIyHamMa 3aKoHa O W3BpIICHY KPUBHYHUX caHKUHja.!?
VYmpaBo ce mocieqmBpUM H3MEHaMa | IolyHama YBOIU U ofapeleHa HOBHHA Koja
je 3HavajHa 3a Hall MpeaMeT HHTepecoBama. lIponucyje ce HoBu unan 174e, kojum
ce yBOAM MOT'YhHOCT U3MEHE HauuHa u3epuierba KasHe 3aueopa. YBOIHU ce MOo-
ryhHOCT 12 HAaKOH ITPaBHOCHA)KHOCTH IIPECyie, Ka0 U 'y TOKY U3pKaBama Ka3He,
ocyhenn, jaBuu Tyxunan u?’ qupekTop Yipase 3a H3BPIICHE KPUBHUHHUX CAHK-
nja (y JaJbeM TeKCTy W TUPEKTOp YIpaBe) MOAHECY ipegiol 1a ce ocyheHoM

17 3akoH 0 U3BpLIeHY KpUBHUHUX caHKuuja, Cryocoenu iracnux PC, 6p. 85/2005.

18 3akOH 0 M3MeHaMa W JOIyHaMa 3aKoHa O M3BpIICHY KPUBHYHUX caHKuuja, Cryocoenu
inacnux PC, 6p. 72/2009.

19 3akoH 0 M3MeHaMa | JIoNyHaMa 3aKOHa O U3BPILCHY KPUBUYHUX caHKuuja, Cryocoenu
inacnux PC, 6p. 31/2011.

20 3aKOHO/IABAIL je HA OBOM MECTY HANPABHO je[IHy TPEHIKY. YMeCTO ,,u* Tpebalio je aa mnu-
ure i, jep je Ouio Koje o1 HaBEACHHUX JIMLA MOIJIO CAMOCTAJIHO Aa moaHece Mouly. TakBo
pelIeHbe je JOTMYHO, U OHO IIPOU3JIa31 U U3 OCTAIHUX oApenada 3aKoHa.
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KOME je m3peueHa Ka3Ha 3aTBOpa J0 jeHe TONHE Ka3Ha U3BPIITH 0€3 HamyIITama
MpOCTOpHja y Kojuma ocyheHu cranyje.

Pamuino ce o 3ancTa 3Ha9ajHO] MOTYhHOCTH KOja je WA Y KOPUCT ocyheHmKa.
O mpezJiory je onyuuBao épegceguuk cyga Koju je TOHEeO MPBOCTENeHy IPecyay.
YV ucToMm WwiaHy HHje OWJI0 MPOMHICAHO KOje OKOJIHOCTH he ce TICHUTH TMPHITHKOM
JIOHOILIea O/TyKe, Beh je Omto camo mponucano aa he mpe JoHOIIeHa OITYKE O
3aMEHU HAuWHa U3BPIICHA Ka3HE CYJI BOIUTH pauyHa 0 TEXHHYKUM MOT'YHHOCTH-
Ma M3BpIICHa Ka3He, Kao U O IPyTUM OKOJTHOCTHMA O] 3Hauaja 3a leHO U3BPLICHHE.
Tpegcegnuk cyga je MOTao Jia ONPEANTH Jia Ce U3BPIICHE Ka3He 3aTBOpa Oe3 HaITy-
HITamka MpocTopuja y KojuMa ocyleHu cranyje onpehyje y3 nmpuMeHy Mepa ejek-
TPOHCKOT Ha/130pa UiK 0e3 merose npuMeHe. Ha ouryky mpeacennuka cyaa ocy-
heHu U jaBHU Ty>KUJIaIl Cy MOTJIH JIa U3jaBe *kayly, y pOKYy OIl TPH JaHa O] JaHa
JIOCTaBJbamha OJTyKe, O KOjOj je OMIIYINBAO ipegcegrux aileiayuoHol cygd.

Huje jacHo 3a11To je 3akoHOAaBaIl OJUTYy4HO Ja 0alll ipegcegHuK cyga ONITy-
Jyje 0 I3MEHH HaumHa W3BPIIeHka Ka3He 3aTBopa? Moryhe je na cy 3akoHOAABITY
MOCITY KUJIa Ka0 IPUMEp MPaBUIIa O 0g1alary U3puerba Ka3He 3aieopad — jep u
0 TOM Ba)KHOM IMMHTAamy OIYKY JOHOCH MpeAceaHUK cyaa. [Ipeacenuk cyna
HeMa MOTYRHOCT BHIIIE 1a OITTy4yje O OBOj H3Y3€THO] KOPHCHO] ,,lIOTOJHOCTH 3a
ocyheno nume”. Haume, 2014. roguHe TOHET je€ HOBU 3aKOH O H3BPIICHY KPUBUU-
HUX caHKiHja?! kKoju He mpenBul)a oBakBy MoryhHocT.??

2.2. AKTye/1HA 3aKOHCKA pelIemna

[Ipema akTyenHUM 3aKOHCKUM peIliekhMa Ka3Ha 3aTBOpa Koja ce H3BpIIaBa
y TIpOCTOpHjaMa Yy KOjuMa oCyheHH cTaHyje MOKe J1a OPEaH Cy.l KOjH je TOHEO

21 3aKkoH 0 M3BpIICHY KPUBHYHUX caHKuuja, Cayacbenu inacnux PC, 6p. 55/2014. OBaj 3a-
KoH je 2019. ronnHe H3MEHEH U IOy HhEeH.

22 U3 cygeke upaxce: Tlomro je mo crapom 3UKC-y, koju je Baxkuo ox 01. cenrembpa 2014.
roauHe, Ouio nmpeaBuleHo na ¢y Moke, Ha MPEJIoT TYKHOLa M OKPUBJBEHOT (Tj. ocyheHor), of-
penutn ga ocyhern Moke 0€3yCIOBHY Ka3Hy 3aTBOpa A0 jelHE TOAMHE U3JPKATH Ha Taj HAUHH
LITO HE CME HAIYLITaTH MPOCTOpHUje Y KojuMa ctanyje (T3B.“kyhnu 3atBop), nok 3UKC koju je
crynuo Ha cHary 0l. centembpa 2014. ronune Ty moryhHocT He npeasuba, mra Tpeda npeny3eTu
y cienehoj cutyanuju: ocyhyjyha npecyna xojom je ocyljeHoM u3pedeHa Ka3Ha 3aTBoOpa 10 jeiHe
roJuHe mocraia je npaBHocHakHa mpe 01. centem6pa 2014. rogune (Tj. mpe MOYSTKA BaKCHa
HoBor 31KC-a), a mpeior aa ocyl)eHu Ty Ka3Hy U3/Ip:KaBa Ha Taj HAYKH IITO HE CME HAMTYITATH
pocTopuje y kojuma cranyje je ynyhen cyny Hakon 01. centem6pa 2014. roguse (1j. HAKOH I10-
yeTka Baxerwa HoBor 3MIKC-a)? Onrosop: Ako je mpecy/ia KojoM je u3pedeHa ocyia Ha 0e3yciioB-
Hy Ka3Hy 3aTBOpa JI0 je/{He ToIuHe ITocTaa npaBHocHaxHa pe 01. cenremOpa 2014. ronune, Ha
HpeasIor 1a ocyheHH Ty Ka3Hy M3JpikaBa Tako LITO HE CME HAMYILITATH IPOCTOPHje y KOjuMa
cranyje ce mpuMemyjy onpenoe 3MKC koju je 6uo Ha cHaszu g0 01. cenremOpa 2014. ronqune. (Ox-
TOBOP Ha NMUTaka HWKECTEIICHUX CyJI0Ba IaTH OJ] cTpaHe cyauja KpuBu4HOT o/ie/berba Arenalu-
oHOT cyna y beorpany Ha ceqnunm oxpxanoj nana 30. okroopa 2014. ronune) — M3 bunrena
Anenanuonor cyaa y beorpany, 6poj 8/2016, Uatepmex, beorpaa. M3sop: http://www.propision-
line.com/Practice Ha nau: 4. 6. 2020.
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MpeCyy, alli U CyJIHja 3a U3BpIIeHe KpUBUIHUX caHKnuja.”> Onpende o ogpe-
husarsy na ce Ka3He 3aTBOpa U3BpIIaBa y MpocTopujama y Kojuma ocyhenu cra-
Hyje caza ce Hanase y KpuBHYHOM 3aKOHUKY M 3aKOHY O U3BPILICHY KPHBHUHUX
CaHKLHja.

2.2.1. Ogpegbe Kpusuunoi zaxonuxa

VCoBH 101 KOjUMa Ce KPUBUYHE CAHKIIHM]E YUNHHOIY KPHBUYIHOT JI€j1a MO-
ry uspehu nponucyjy ce KpuBuunum 3akonnkom. Takohe ce KpuBnunum 3axo-
HUKOM ypel)yjy U mpaBuia Koja ce OJIHOCE Ha MHAWBHUIyaInu3alijy KPUBUYHE
cankije. To je OCHOBHO ITPaBHUIIO, OJ1 KOjer MOCToje u3y3enu. Tako ce Ha mpuMep
NOjeIMHAM 3aKOHMMA TIPOITUCYjy ofipel)eHn u3y3elu y 0JJHOCY Ha IpaBuia Koja
ce MPOIHUCY]y KPUBUUHUM 3aKOHUKOM, K20 IITO je Cly4aj ca 3aKOHOM O moced-
HUM Mepama 3a CIpevyaBarmbe BpIlCHa KPUBUYHHX JieNia IPOTHUB MOJHE ClI000/1e
pemMa MaJoJICTHUM JIMIIUMa>* — KOjUM ce, Ha IPUMED, 3abparyje yonaxaBame
Ka3He 3a oapelheHa KpuBHYHA jena.>

Kana je ped o ka3HM 3aTBOpa KOja ce U3BpIIABA Y IPOCTOPHjaMa y KOjuMa
ocyhenu cranyje, KpuBHUHUM 3aKOHUKOM C€ MPOIHKCY]Y V108U TIO KOJUM Ce
MO€ OJIPETUTH OBAKaB HAYKMH U3BpIleHha ka3ue. [To K3: ako yunHuoIy KpuBHY-
HOT JIeJIa U3pEKHE Ka3Hy 3aTBOpa JI0 jeJHEe TOIUHE, Cy/l MOYKE UCTOBPEMEHO OfI-
penutu na he ce oHa U3BPIIMTH Tako 1To he je ocyl)eHu u3apxkaBaT y mpocTo-
pHjaMa y KojuMa CTaHyje YKOJIMKO ce ¢ 003UPOM Ha JINYHOCT YUYUHHUOIA, HETOB
PaHUjU )KUBOT, FETOBO JIPIKALE MTOCTIC YUUEHOT Jeia, CTeIeH KPUBHUIIE H APY-
re OKOJHOCTH I0J] KOjUMa je eJI0 YIYMHHO MOXKe OdeKuBarTu 1a he ce u Ha Taj
HAaYMH OCTBAPUTH CBPXa KaxkibaBama.”® OBO je joll jenaH of dokaszaiiesa 1a je
ped camo o MoceOHOM HaYMHY W3BPIICHA Ka3HE 3aTBOPA, a HE O IIOCEOHO] Ka3HHU.
Morzio 6u ce pehiu 1a TOCTOje YCIIOBHU 3a ogpeljerbe OBAKBOT HAYMHA U3BPINCHA
Ka3He 3aTBOpa. [IpBU je BUCHHA M3peUcHE Ka3He 3aTBOPA, a TO je Ka3Ha JI0 jeIHe
roguHe. THTepecaHTHO je J1a 3aKOHO/ABaIl HUje OAPEIHO U YCIIOB KOje Ce THUE
saupehiene kasne, Kao MTO je TO OUO ciayuaj y noMmeHyToMm HarpTy 3akoHa o u3-
MeHaMa u jonyHama KpuBuyHor 3akonnka. He3aBucHo o 3aiipefiene kaszne 3a yuu-
HCHO KPUBHUYHO JIEJI0 MOXKE CE€ OJPEANTH JIa Ce Ka3HE He U36pulasa y Ka3HCHOM
3aBony.”’

23 Cynuja 3a u3BpIIEhe KPUBUYHHUX CAHKIIMja NMa 3HAYAjHY YJIOTY y TIOCTYIKY U3BPIICHA
KpuBHYHHX caHknuja. Jparuma [pakuh, Usan Munuh, Ocnosu kpusuunoi uzepwnoi iipasa,
Hosu Capn, 2019, 101.

24 3ak0H 0 TIOCeOHMM Mepama 3a CIpeyaBame BPIIekha KPUBUIHUX Jeja TIPOTHB TOTHE
cioboze mpema ManoiaeTHUM Junuma, Cayocoenu tracuux PC, 6p. 32/2013.

25 Bup. 4. 5 3akoHa.

26y, 45 cr. 3 K3.

27 Bua. Emup hoposuh, MBan Munuh, ,,KyhHu 3aTBop™ y Ka3HEHOM 3aKOHOIABCTBY Pery-
omke Cpowuje (de lege lata u de lege ferenda), Hayuno-ciupyunu cxyi ca mehynapognum yuewhem,
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Camo aKko ce MOYKe OCTBApHTH CBPXa KaXKibaBama®® Cy1 MOKe OPSIUTH J1a
ce Ka3Ha M3BpIIaBa y MpocTopujama y kojuma ocyhenu cranyje. Jla iu ce moxe
OCTBapH CBpXa KaKiaBarma yTBplyje ce TaKo IMITO ce IeHU: INYHOCT YUHHHOIIA,
HErOB PAHU]H KUBOT, (ETOBO JIPKAE MTOCIIC YUNECHOT Jieja, CTESIICH KPUBUIIC
1 IpyTe OKOJTHOCTH TTOJT KOJUMa je AeNI0 yIMHNO. Ped je 0 mojennHIM OKOJTHOCTH-
Ma Koje cy HaBezeHe y wi. 54 ct. 1 K3. IIpema K3 cyn je y obaBesu na gsa iyiua
YeHu UCTe OKOITHOCTH MPHIIMKOM OJUTYy4YHBama aa 1u he ocyheHu ma m3apikaBa
Ka3Hy 3aTBOpa y MPOCTOpHjaMa y KojuMa ctanyje. Hanme, cBe oBe OKOTHOCTH je
Beh jemHOM IIeHHO MTPUITUKOM WHAWBUYaTn3aIije KpuBuaHe cankmuje. Kao ma
je Ouna Hamepa 3aKOHOZaBaIa Ja CyJl JIBa MyTa IMPOLEHU OKOJIHOCTH IIPe HETO
IITO OJPEIUTH OBAKAB HAYMH M3BPIICHA Ka3HE.

3a onpeleHa kpuBHYHA JIeia, HE3aBUCHO OJI TOT'A IIITO OM CE IOCTHUTIIA CBpPXa
Ka)kKmhaBa Mako ocyheHn He OM M3ApKaBao Ka3HY 3aTBOpPA Y Ka3HEHOM 3aBOJY,
oz oipeheHnM yciioBuMa, He MOXKE Ce OJIPEANTH OBAKaB HAYMH H3BPIIICHA Ka3He.
Ped je 0 ocyheHOM 3a KpUBUYHO J€JI0 TIPOTUB Opaka M MOPOIUIIEC KOjU KUBH Ca
omrreheHuM y ucToM mopoangaoM qomahuHcTBy.>” Mory ce Hahu apryMeHTH J1a
j€ ompaBIaHO OBAaKBO 3aKOHCKO permrere. MehyTnM, Moxka je 3aKkoHOomaBaIl u y
OBOM CJIy4ajy TpeOao Ja OCTaBH CyAy Jia OH IPOICHHU JIa JIH j€ WU HUje OIpaB-
JTAaHO OJIPENUTH OBaKaB HAYMH M3BpIIEHa Ka3He. C THM y Be3u, MOXKEe ce TI0CTa-
BUTH MMHUTakE, aKO CE IJIe/ia JIOTHKA 3aKOHOABIIA, J1a JIU je OUJI0 OIPaB/IaHo Jia ce
yBelle OBaKBa 3a0paHa 1 3a 0CyheHor 3a 6ui0 Koje Kpusuuno geo YKOIUKO KUBU
ca omrrehenum y uctom nopoguysom gomahuacTBy?

KpuBrnuHUM 3aK0OHUK He ipoiiucyje na au je ocyheHn 3a Bpeme n3apkaBama
Ka3He 3aTBOpa M0 e1eKIUPOHCKUM HAG30poM Ul Huje. 13 oBaKkBOT peliema 10-
JIa3| ce JI0 3aKJbydKa Ja ce oCyheHU He Hana3u ToN eNeKTPOHCKUM HaI30POM.
Jlo TakBoOT 3aKJby4Ka C€ JI0JIa3H, IIPe CBETa, jep ce HU OCyl)eH! y Ka3HEHOM 3aBO-
Iy He HaJla3¥ MOJ eJIeKTPOHCKUM Haa30poM. Melytum, 3aKOHUK 0 KPHBHYHOM
MOCTYTKY TpeABuba a ce y mpecynn MOKe HaBecTH jaa he ce ka3Ha 3aTBopa
M3BPIINATH y IPOCTOPHjaMa Y KOjuMa OCyheHU cTanyje ca uiu be3 ipumene enex-
wwponckol nagzopa.’® Yunu ce na nuje onpasaano na 3KIT npomwmcyje oBako pe-

[onuyuja u ipasocygnu opianu kao lapanitiu cioboge u b6ezbegrociuu y ipasnoj gpoicasu, Temar-
cku 36opHuK pagosa. Tom 1. Tapa, 2017, 337-338.

28V OKBHpY OIIIITE CBPXE KPUBUYHUX CAHKIIMja (wiaH 4. cTaB 2), CBpXa KaXKbaBama je: 1)
CIpeYaBamke YYMHUOIA Ja YUHU KPUBUYHA Jlesla ¥ yTHIake Ha mhera Ja yoyayhe He unHU Kpu-
BUYHA JIeJIa; 2) yTHIAKkE Ha JpyTe a He YMHE KPUBHYHA JieNa; 3) H3pa)kaBame APYIITBEHE 0Cy /e
3a KPUBHYHO JIEJI0, jadar-e Mopasa U yuBpihuBame 00aBe3e MOMTOBamka 3aK0Ha; 4) OCTBApHBAHE
MPaBEIHOCTH U Cpa3MepHOCTH n3Mel)y yUHEHOT Jiefla ¥ TeXKHHEe KpuBHYHe caHkmuje. Y. 42 K3.

2 Ym. 45 ct. 5 K3.

30O mpuMeHH eNIEKTPOHCKOT HaA30pa BUIL. 3apasko ['pyjuh, [IpuMeHa eleKTpOHCKOT Hal-
30pa y M3BpUICHY aITCPHATHBHUX KPUBUYHUX CAHKIIHja U Mepa, 300pHUK pagosa mehynapogHe
Hayune kongepenyuje “Ilpasnu cuciiem u sawinuita og guckpumunayuje”, IlpaBHu GaxynTet y
Mpumtuau — KocoBcka Mutposuua, 23. jyn 2015. rogune, 203-215.
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mewke, jep CMaTpaMo J1a Ce Y OBOM CIIy4Yajy He paau o mpoiiecHoM Beh o MaTepu-
jamHoM muTamy.’!

2.2.1.1. Hanymrawe npocTopuje y KojuMa ocyheHu cranyje — onpenoe
KpuBnuuHor 3axoHuka

AKo ce Ka3Ha 3aTBOpa W3BpIIIaBa y MIPOCTOpHjaMa y KojuMa ocyl)eHH CTaHy-
je, TIOrn4Ho je 1a ocyheHu Te mpocTopuje He cue Aa HaymTa. YKOJIUKO 01 ocy-
henun HamycTHO TIPOCTOpHje, TAKBa HETOBA palba OM Mopaja Ja ce Ha OATroBa-
pajyhn HaumH cankuuonume. O ToMe je 3aKOHOIaBall BOAMO padyHa, Te je y K3
MIPOITHCA0 J1a ocyheHu KojeM je ompeheHo u3BpIneme Ka3He 3aTBOpa He cMe HaITy-
LITATH IPOCTOPHjE y KOjUMa CTaHyje, OCHM Y CIIy4ajeBUMa MPOIHCAaHUM 3aKOHOM
KOju ypehyje n3Bpmeme KpuBnuHUX cankija. ¥ K3 je octaBibeHa MoryhHOCT
Ja ce APyTHUM ,,M3BPILIHUM 3aKOHOM“ ITPOIHUIIE Ka/ia ocy)eH! MOoXKe /1a HamyIuTa
MPOCTOpHje y KOjUMa CTaHyje, jep je TO 00IacT KPUBHYHOT U3BPIITHOT IIpaBa.

[Ipensubhena je u ,,mocnenuua™ yKoJIMKO Ocy)eHH HamylTa mpocTopuje y
KOjuMa CTaHyje. YKOIHUKO OCyl)eHH jeTHOM Y Tpajarby MPEKO IMIECT YacoBa HFITH
JIBa IyTa Y Tpajary A0 IECT YacoBa CAMOBOJHHO HAITYCTH IIPOCTOPHjE y KOjuMa
cTaHyje, cya he onpequTH 1a ocTatak Ka3He 3aTBOpa U3JIPKHU Y 3aBOJTY 3a U3BP-
IIEhe Ka3He 3aTBOpa.>?

2.2.2. Ogpegbe 3axona o uzepuersy KpUSUYHUX CAHKYUjd

VYKOJIHKO je CyJl IOHEO IPABHOCHAXKHY OIITYKY KOjOM j€ YUYHHHUOIY KPHBUYHOT
Jiela U3peyeHa Ka3Ha 3aTBopa Koja he ce M3BpIIaBaTé y Ka3HEHOM 3aBOIY, TO U
nasbe He 3naqu a he ocyhenu outu ynyheH y ka3HeHH 3aBOJI Ha U3/PKABAHE Ka-
3He 3aTBOpa. OBaKBO PELICHE Y HALLl IPaBHU CUCTEM IIOHOBO ce ygogu 2019. ronu-
He. Haume, 2019. ronuHe 1oHET je 3aKOoH 0 M3MEHaMa 1 JA0IyHaMa 3aKoHa O U3Bp-
ey KPUBHYHUX CAHKIIH]a, > KOjUM ce, u3Mel)y octasior, yBoze u oapeljeHe HoBH-
HE y Be3H ca ofpehuBameM Jia ce Ka3Ha 3aTBOpa M3BpIlaBa y MpocToprjaMa y Ko-
juma ocyhenu cranyje. [Ipema cana aktyennom pemery 3UKC3, ocyhenu nma
MoryhHOCT J1a ofiHece Moy 1la Ka3Hy 3aTBOPA KOja je U3peyueHa JI0 jeJIHE FOIMHE,
KOja 0 MIPaBOCHAXKHO] OMUTYIIM Cyza Tpeba /1a ce U3BpIIaBa y Ka3HEHOM 3aBOY,
U3JpKaBa y MpocToprjaMa y Kojuma ctanyje. Ped je o 3aucTa BeJIMKOj OroHOCTH
3a ocyl)eHo JHIIe 0 KOjoj OIUTYdYje Cyguja 3a uzspuwerse Kpuguunux cankyuja. Ipu-

31 To 6u ucTO OHO cityyaj Kajia 61 ce y 3aKOHUKY 0 KPUBHIHOM MOCTYTIKY MPOITHCAIIO JIa Ce
JIMILY KOjeM je M3pedeHa yCIOBHA 0Cy/1a MOXKe OJPEIUTH U 3alITHTHU Ha30pa a Ja TakBy Moryh-
HOCT He npeiBulja KpuBuuHM 3aKOHHUK.

2. 45 c1. 4 K3.

33 3aKOoH 0 M3MeHaMa W JIoNTyHaMa 3aKOHa O U3BPILICHY KPUBUYHUX CaHKuuja, Cryscoenu
inacnux PC, 6p. 35/2019. (y naseem tekery u 301 JI3UKC).

3 Y. 41a 3UKC.
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JINKOM JOHOIICHa OITYKE 10 MOJIOH, CyIHja 3a U3BPIICH¢ KPUBHYHUX CAHKITH]a
Boarhe padyHa Jia Jin ce MPOMEHOM HAuMHa U3BPIIICHha Ka3He 3aTBOPa MOYKE OCTBA-
pUTH cepxa Kadicrbasarsa. Cynuja 3a U3BPIICHE KPUBUIHHUX CAHKIIU]a, YKOIHKO
ycBoju MoOy ocyheHuka, Tpeba 1 1a omryun Aa jiu he wiu Hehe onpenuTy enek-
TpOHCKH Has3op. [IpoTUB oiyKe cyuje 3a U3BPIICHE, OCYHeHlU U JaHU YHCUIAY
MOTY M3jaBUTH *aJi0y BaHpacIpaBHOM Behy UCTOT cyza, IPEKO Cy/Wje 3a U3BPILICHE
KOjH je JJOHEO MPBOCTETICHY OMIIYKY, Y POKY OJ TPH JaHa Of JaHa IpHjeMa Oy Ke.

OBakBO pelIewke je CIMYHO peniewy Koje je Omno nponucano 3UKC-2005.
MeljyTum, nocroje HEKOIMKO CYIITUHCKUX pa3iuka. [IpBo, BuauMo na caja ca-
MO ocyhenu Moxe na nojgHece moabdy. Jlpyro, ocyhenu monby Moxe a mojgHece
caMmo JI0 cTynama Ha W3ApkaBame kazHe. Tpehe, o Moo omirydyje cyguja 3a
usspulerve KpUSUYHUX CaHKyuja, a 1o Xaldu ganpaciipasHo éefie UCTOT CyAa.

[MocmatpaHo U3 yriia MHIUBUAYATU3AIUje Ka3He 3aTBOPA OBAKBO PEICHHC
je ompaBaHo, anu u oHO HHje 6e3 MaHa.>® MeljyTum, oBzie je BaxkHO uctahu jen-
HY YHEEHUITY KOja ce OTHOCH Ha @pcily KazHe. YKOIHUKO OW 3aKOHO/ABAIl ipo-
ilucao xa3Hy KyhHor 3aTBOpa (kao BpcTy Ka3He), OH/1a He O OMJI0 ompaBaaHo Aa
CyIHja 3a U3BPIICHE KPUBUUYHUX CAHKIIM]ja ©Ma MOTYNHOCT ,,3aMEHE HauWHa
M3BpILEHa Ka3zHe 3aTBopa’. Pasior je Taj mTo OM y TOM CiIy4ajy u3peKao Ipyry
6pcily Ka3zue y OJTHOCY Ha OHY KOja je U3pedcHa MPaBHOCHAXXHOM CYJICKOM OJLITY-
KOM, & TO HHje HUKAaKO OMPaBIaHo.

3. U3BPUIELE KA3HE 3ATBOPA KOJA CE U3BPIIIABA
Y ITPOCTOPNJAMA Y KOJMUMA OCYBEHUN CTAHVYJE

WsBpiieme ka3He 3aTBOpa y MPOCTOpHjaMa y KojuMa ocylheHu cTaHyje cieau
HAKOH IITO CyJCKa OJUTyKa IOCTaHe IPaBHOCHAKHA 1 m3BpuIHA. Mmajyhn y Buny
JIa je MEeCTO M3BpIICHA Ka3He 3aTBOPa MPOCTOpHUja y KojuMa ocyheHu cTaHnyje cBa-
KaKo J1a TOCTOje OrPOMHE pa3JInKe Y MOTIely H3BpIIeHha y OHOCY Ha CIydaj Kaja
ce Ka3Ha 3aTBOpa W3BpIIaBa y Ka3HEHOM 3aBojy. M3Bpieme kazHe 3aTBOpa (Ouio
y Ka3HEHOM 3aBOJTy WJIM y TIPOCTOpHjaMa Y KojuMa ocyleHu cTaHyje) criazia y o0mact
KPUSUUHOT U38PWIHOT iipasa, Koja ce ypehyje KpUBUYHUM HU3BPIITHUM MPOMUCHUMA.
Mapa, He cMe ce 3a00paBHUTH U J1a ce T0jeINHA MUTamka y BE3U ca U3BPIICHEM Ka-
3He 3aTBopa ypehyjy KpuBHUHUM 3aKOHHKOM, Ka0 ILITO je Ha TIPUMEP VCI08HU
otuityciu. Taxohe ce MOpajy UMaTu y BUAY U ofpenoe 3aKOHUKa O KPUBUYHOM I10-
CTYIIKYy KojuMa ce ypelyje moctymnak y Be3u ca oapeheHUM MutamuMa Koje ce
THYY OCyl)eHHKa, Kao MITO je Ha MPpUMep TOCTYIAK 3a Iy IITAkhe Ha YCIOBHH OTITYCT.

35 Bua. MBan Munuh, MuanBuiyanusaiija Ka3He 3aTBOpa Ha OCHOBY 3aKOHA O M3MEHaMa
U JonyHaMa 3aKOHa O U3BpLICHY KpUBHUHUX caHKuja u3 2019. ronune, 36opnuk pagosa llpasnot
Gaxyniewia y Hosom Cagy, 6p. 4/2019, 1276-1277.
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Y Be3u ca mpomnucuMa KojuMa ce ypehyje u3Bpiieme ka3He 3aTBopa y mpo-
cTOpHjaMa y KojuMa ocyheHu cTanyje, pe HEKOJIMKO TOIMHa JIOLLIO je JI0 Toje-
JVHMX 3HA4YajHUX HOBHHA Y BE3U Ca OBAaKBMM HAauWHOM HM3BpIIeHa ka3He. Hanme,
2014. roguHe KOHET je 3aKOH O W3BpILIEHY BAaH3aBOICKUX CAaHKIMja U Mepa, a Ha
OCHOBY H>€Ta M HEKOJIMKO MOI3aKOHCKUX aKaTa oj] KOjUX je, 3a Halll IIpeIMeT HH-
TepecoBama, Haj3HavajHUju [ [paBUITHUK 0 HAYMHY M3BPILEHA BAH3aBOICKHX CaHK-
I[Mja ¥ Mepa ¥ opranusanuju u paxy Iloepenuka’®. Y muMa ce Hamase onpende
0 U3BpILEHY Ka3He 3aTBOpa y MPOCTOpHjamMa y KojuMa ocylheHu cranyje.

3.1. Kana ka3Ha nounme 1a ce u3Bpmana?

Kasna 3aTBOpa K0ja ce u3BpIIaBa y Ka3HEHOM 3aBOly IOUHLE J1a TeUYe OHOT
JlaHa KaJja ce ocyheHH jaBHo y Ka3HEHHM 3aBOJI Ha U3/IpKaBambe Ka3He.?’ JIornaHo
je Jla TIoCToje O/ICTyIamka Kajia je ped 0 MOYEeTKY U3/piKaBama Ka3He Y MPOCTOo-
pujama y xojuMa ocyhenn cranyje. [la Ou ka3Ha modena Ja ce u3BpiaBa morpeo-
HO je J1a ce JioHece ogpehenu axiu o Tome. O Tajia ce ocyheHu HaJla3u y moceOHOM
,»TIPABHOM PEXHUMY", y ,,peXKUMY HU3BpIIIcHa Ka3ue . 3®

Onpeheme cnenuGuUHOCTH MOCTOjE Y 3aBUCHOCTHU O] TOTA Jia JIU Ce Ka3Ha
M3BpIIIaBa y3 eNeKTPOHCKU Haa30p mwim 6e3 mera. 3UBCM ypelyje nsspiieme
Ka3He y3 eJIEKTPOHCKHU HAJ30p, aJli ce Ha U3BPIICHE Ka3He Oe3 ipumere Mepa
€JIEKTPOHCKOT HaJ[30pa, CXOTHO MIPUMERY]Y HEeTroBe opende Kojuma ce ypehyje
U3BPIIEHE KA3HE Ca UpUMeHOM MEPE EIEKTPOHCKOT Haa3opa.>’

36 TIpaBUITHMK O HAYMHY U3BPIIECHA BAH3ABOACKMX CAHKI[Mja K Mepa U OpraHu3alliju U pa-
ny Iosepenuka, Cnyorcoenu inacnux PC, 6p. 30/2015.

3751, 57 er. 1 3UKC.

3 U3 cygeke apaxce: HemoctymHocT ocyheHor Koju Ka3Hy 3aTBopa Tpeba jia u3apikasa y
kyhHHM ycnoBnMma — o6e30eheme npucycTsa. (...) Jla a1 ce Kox HeIoCTyITHOCTH ocyheHor koju
Ka3Hy 3aTBOpa Tpeba J1a U3APKH y POCTOpHjaMa y KOjUMa CTaHyje MMajy MPUMEHHUTH Mepe 3a
o6e36eheme nprcycTBa OCyl)eHOr HaKOH 4Yera OM OH OTIIOYEO Ca U3APIKABAKEM Ka3He Y IIPOCTO-
pHUjama y KojuMa CTaHyje WM ce aK UMajy MPUMEHHUTH ofpenode uiana 29. ctas 2. u ctaB 3. 3a-
KOHA 0 M3BPLICHY BaH3aBOACKNX CaHKIMja U Mepa 1 uiaHa 45. ctaB 6. K3 y cMuciy noHomema
pemiema KojuM ce oapehyje na ocyheHn octaTak KazHe U3APKH Y 3aBOJLY 324 U3BPIICHE Ka3HE
3atBopa ? ,,IIpucycTBo ocyheHor Koju je TPeHYTHO HEeA0CTyaH uMa ce 00e30e1UTH Ha HCTH HAaulH
Kao M Kaja ocyheHn xa3Hy 3aTBopa Tpeda Jia H3ApKHU y 3aBOJy 3a U3BPILICHE Ka3HEe 3aTBOpA Ia
ce y TakBOj cuTyaluju ocyheHu koju Ka3Hy 3arBopa Tpeda 1a u3apxu y KyhHUM yclioBUMa uMa
MIPUBECTH HA M3/p)KaBambe Ka3He 3aTBopa y kyhHuM ycinosuma. Oxnpende unana 29. cras 2. u 3.
3aKkoHa 0 M3BPIICHY 3aBOJICKUX CaHKIHja Kao 1 oapexnde uiana 45. craB 6. K3 koje mpomucyjy
3aMeHy Ka3He 3aTBOpa y KyhHMM ycIOBHMa Ka3HOM Y YCTaHOBH 3a U3BPLICHE Ka3He 3aTBOPA OJI-
HOCE CaMo Ha CHTYyanujy Kajia ocyheHu HakoH mTo je Beh 0TIoueo ca u3/pkaBameM Ka3He 3aTBO-
pay IpoCTOpHjamMa y KojuMa CTaHyje, CAMOBOJFHO HAIIYCTH UCTE Y TPajarby OJf MIPEKO LIECT 4aco-
Ba WJIH JIBa [IyTa y Tpajawy 10 LIeCT YacoBa.” (Vcaliawenu ciiag io80gom CopHUX uutiared,
yidephen na 3ajegnuuxoj cegnuyu Aiterayuonux cygosa u Bpxoenol cyga, ogpacanoj — 25.03.2016.
— [leiuposapagun) — M3 buniena Bpxoenol kacayuonol cyga, opoj 1/2017, Hninepmex, beoipag.
H3zeop: http://www.propisionline.com/Practice na nau: 4. 6. 2020.

¥ Y. 32 3MBCM.
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[IpaBHOCHAXHY M U3BPIIHY OUTYKY CYJI 10CTaBIba [logepenuuroj ciyicou.
[o mpujeMy cyacke oIyKe 0 U3pHIlakby Ka3He 3aTBOpa Y IPOCTOpUjamMa y KOju-
Ma ocyheHm cTaHyje, ca uiau 0e3 MpUMEeHe eJIeKTPOHCKOT Ham3opa, [loBepeHnk
no3uBa ocyheHor paau npoueHe HEroBe JUYHOCTH U 0basewitasa ia o gany
UHCTHAIUPATLa Olpeme 3a eleKIUPOHCKU HAG30p, OgHOCHO gaHy toyetika kasne.*
[loBepenuk u3palyje mojeaHaAuHU POrpam MOCTYNAKka, KOJU CAIPKUA METOIE,
MOCTYTKE M POKOBE 32 Her0BO CIIPOBOl)erbe, HOCHOIIE TT0jeIMHIX aKTHBHOCTH H
ocTaJie MmojiaTKe oJf 3Havaja 3a UCIyaBarmbe CBpxe usBpiierma.! Jlakie, ocyhenu
Mopa Jia 3Ha OJ1 KaJia je IMovelio Ja Teue U3BPIICHe Ka3He.

3.2. [IpaBHHU noyoxkaj ocyheHnka 3a Bpeme U3Ip:KaBamba KazHe

Huje cBaku ocyheHnK y UCTOM TIpaBHOM IIOJIOKA]y 32 BpEME U3IPKaBATHE
Ka3He y mpocTopujama y KojuMma cranyje. Mako ce unHHM Ja ce Taj Moyioxkaj Haj-
BHIIIC PA3JUKY]y Yy TOTIEAY YHEHSHUIIE 1a U je 0CyheHH! MO eIEKTPOHCKUM
Ha/I30pOM WJIM HHjE, TO 3alpaBo HHUje Ta4HO. Y MPUHLHUITY UCTH MPABHH HOJIOKA]
nMajy ocylheHa IrIa Koja Ka3Hy 3aTBOpa H3APKaBajy y MpoCcTopHjaMa y Kojuma
cTaHyjy 6e3 003upa Ha TO Ja JIU Cy O]l eJIeKTPOHCKUM HaJA30pOM WM HHCY. Pa3-
JIMKa je Tpe CBera y MOomIeay ToTa Ja Jim ocyheHu HocH ,,ypehaj 3a ormupame’,
T3B. ,,HAPYKBHIlY/HAHOTUILY “.*?

Ca apyre ctpane, ocyheHHKyY ce MOT'y O0OpUTH 3HaYajHE TTOTOTHOCTH, KOje
ce orNIeNajy y Hauywiiary ipociiopuja y xojuma ciuauyje. Te moroqHocT Mory
outn y MmameM mim Behem ooumy. Ped je o pakynraruBHrM MoryhHocTHMa. Me-
hyTum, (He)HOIIEHE ypehaja 3a tipahierve MOxe Nia Oyzie IoKa3aTesb Jia JId 0CyheHOM
Tpeba aatu oapeljeHe MoroHOCTH 3a BpeMe U3/pikaBarmba Kas3He.*

3.3. O6aBe3a ocyhenuka

Ocyheno nutie 3a BpeMe u3apkaBama Ka3He 3aTBOpa Y IPOCTOpHjamMa y KO-
jUMa CTaHyje uMa jefIHy HajBaXHHUjy obaBe3y** — ne cyme a HaIymITa MpoCcTOPH-
j€ y KojuMma cTaHyje, OCHM Kaja je To J03BoJheHO. OcyheHn Moke 1a uMa | gpyie

404y, 7 cr. 1 IlpaBuiiHEKA O HAYMHY U3BPIICHA BAH3aBOACKUX CAaHKIINja U Mepa 1 OpraHu-
3anuju ¥ paay [loBepeHunka.

4 Bu. wi. 10 3MBCM u ui. 7 [IpaBuiiHHKa O HAYWHY M3BPIICHA BAH3aBOACKHX CaHK-
[1ja ¥ Mepa U opranu3anuju u pany [losepeHuxa.

42 Mako Ka)eMo J1a je pa3iinKa caMmo y TOrJIely Tora, 3a mojefinHa ocyhena nuima u Taksa
pa3iHKa 3Ha4M MHOTO. MHOTa ocyheHa jnie He jkeJn Ja 3Hajy Jia Cy Ha U3/Ip)KaBame Ka3He 3a-
TBOpA, & TO je 3HATHO OTEXAHO caKkpuitiy yKOIHUKO Ce HOCH ypelhaj 3a morupame, moceOHo y eil-
e ilepuogy Kaaa je HomemeM ofehe ,,oTeskaHo™ cakpuTH ypehaj 3a morupame.

4V oBoM pajy ykazahemo camMo Ha HHAWBHYaIH3a1K]y y Iy KOje Ce THYE HAMYIITAba
MpOCTOpHja y KOjuMa ocyh)eHu cranyje.

44 Mok 1a je ucripaBHuje pehin [1a 3a iera Basku caMo jeHa 3a6pana ,,3a0pana HalmynTamba
POCTOpHja y KOjuMa cTaHyje.
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obasese, alyM Cy OHE 3aBUCHE OJI TOTA Ja JU OCY)EeHHUK OCTBapyje MOTOMHOCTH
KOje Cy, OIeT, [IOBE3aHe ca HaIlyIITamkEeM IMPOCTOPHja Y KOjUM a CTaHyje.

3.4. IIpaBa ocyheHuka Ha HamyHITame NPOCTOPHja

Buno 6u nexymano xaga ocyheHuk He OM HU IOJ KOJUM YCIOBOM MOTao aa
HaITyIIITa IPOCTOpHje V¥ KojuMma cTaHyje. Hamme, n ocyhenn koju ka3ny 3aTBopa
U3JpKaBa y KA3HeHOM 3a60gy UMa TPaBo Ja OOpaBU Ha cgedceM 6d3gyXy onpe-
heno Bpeme y Toky mana. C 003upoM Ha TO 11a je OCHOBHA 00aBe3a ocylheHuka na
0opaBH y pocTopujama y KojuMa CTaHyje, ipago ocyl)eHuKa ce orieaa y Tome
Jla HAIyIITa Te ucTe mpocTopuje.* V Be3u ca HalyIITameM IPOCTOPHja Y KOjH-
Ma ocyhenu cranyje, MoxkemMo pehu J1a MoCTOju HEKOJIMKO OCHOBA IO KOjuMa
ocylheHr MOKe JTa UX HAITYIITa, Kao IITO je: OCHOBHO MPaBO Kajia ocyheHnk Moxe
Jia HaIlyIITa IPOCTOPHje Y KOjuMa CTaHyje; oceOHO MPaBO/MOrOJHOCT KOje MOXKE
na ce no0uje oI CTaHe HaIJICKHOT OpraHa; HAIMyIITamke IPOCTOPHja U3 pas3jora
M03MBa HAJIJISKHOT OpraHa; U HayIITambe MPOCTOPUja U3 pa3jiora XUuTHE MeIu-
[IMHCKE HHTEPBEHITH]C.

3.4.1. Ilpaso ceux ocyhenuka ga Haiiywidajy dpociuopuje y Kojuma
cuiaunyje gea waca

Bunenu camo na K3 mponucyje mocneauie y Be3u ca HalmymTameM IpocTo-
puja. Ca npyre ctpane, 3MBCM koHkpeTHO ypehyje kama ocyheHn Moxe aa
HamylIluTa npocropuje y kojuMa cranyje. Ocyhenn uma npaBo Ha OopaBak gaH
iipociiopuja y KojuMa CTaHyje y Tpajamy O HajBHUIIE IBa Yaca JHEBHO y ITEPHO-
ny ox 7 go 17 yacosa.*¢

[IpeTnocTaBspbamo 11a je 3aKOHOABAIL IO YTIIeAy Ha ocyheHHnKe y Ka3HEHIM
3aBoAUMa MpeABHACO BpeMe o1 géa yaca. OBO MpaBo ocyheHuKa Moxe aa ce
orpanu4u. [lupextop Ympase 3a U3BpIICHE KPUBUIHUX CaHKIM]a, HA 00pa3io-
JKeHU iipegnol IloBepenuka, nonehe onyKky o ogysumarsy OBOT MpaBa ako ce
YTBPIH JIa j€ JOIILIO 10 310yioipede Tor TpaBa.t’” OBaKBUM peIlIemheM 3aKOHO-
JaBall je 0CTaBUO 3HAYAjHO gucKkpeyuono oBnauheme [loBepeHUKyY 1 TUPEKTOpY
VYupage (IloBepeHuKy y moriiey MoaHOIICHA MPEIora, a TUPEKTOPY YIIpaBe y
mMoryhHaocTH yBolema 3abpaHe HamyITama npocropuja).*® JIMcKkpennoHo oBa-
mheme u3 pasnora mro 3MMBCM He mponucyje kaga MmoCcToju 3JI0yToTpeda of

45 OBO HHje jeIMHO MPaBo ocyheHnKa KOju Ka3Hy 3aTBOpa U3/IpKaBa Ha oBakaB HauuH. Tako
Ha [IPUMEp ¥ OH UMa MIPABO HA YCA0GHU OWILYCI.

46y, 23 cr. 2 3UBCM.

Y51, 23 cr. 3 3UBCM.

48 TIporus omnyke qupekTopa Yipase ocyheHrn MOXe H3jaBUTH 5Kay0y y pOKY OJf TPH JIaHa
0/l IaHa I0CTaBJbatba CyIUjH 3a U3BPIICHE, C THM Ja )Ka0a He 3aAp)KaBa U3BpLICHe oOyKe. Ui
23 3UBCM.
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crane ocyhennka. C TUM y Be3H, HEjaCHO je KaKo OCy)eHn MOXKe J1a 3110yIOTpeOn
npaBo? Moryhe je 1a 3a BpeMe u3ipkaBama Ka3He YUHHU KA3HEHO gelio, allu Ce
MOCTaBJba MMUTAKE A JIK j& Y TOM CITydajy OnpaBIaHO YKHHYTH 3a0paHy HaIry-
ITaka MPOCTOPUja UIIU CE caMO Tpeba/Mopa pearoBatu IpyTUM UpoyecHUM
Mepama Koje ce CIIPOBOJIE Y OAHOCY Ha HOBO Ka3HeHo jaerno? Takohe je moryhe na
ce ocyheHun He mpuIpKaBa ogpeheHol gpemena y KojeM MOXKe Ja HamyITa mpo-
CTOpHje UIIN a HE3HATHO BpeMe OCTaje Ay’Ke BaH HHUX. 32 OUYCKUBATH je Ja he
MOjeAMHU OCyh)CHUITM OCTajaTh U HE3HATHO JYIKe O J[Ba caTa BaH MPOCTOpHja Y
KojuMa ctanyjy. Cama ce HapaBHO ITOCTaBJba MMUTAE Ja JTU j€ Y OBUM ClTydaje-
BHMMa ONPABJIaHO OJPEIUTH Jla CE Ka3Ha 3aTBOPA M3BPILABA Y KAZHEHUM 3d680g)
nmajyhu y Buny onpende K3 u 3MBCM o Tome ma ako ocyheru jegnom y Tpajamy
iipeKo wecil Yacosa UM ¢gea iyiia y Tpajamwy ¢go wecill 4aco8d CaMOBOJBHO Ha-
MyCTH MPOCTOPHjE ¥ KOjUMa CTaHyje, Cya he ompenuTH ma ocTaTak Ka3He 3aTBopa
U3JPIKH Y 3aBOJLY 3a U3BPIIICHE Ka3He 3aTBopa?

3.4.2. Hailywitarpe ilpociiopuja y Kojuma ciianyje ipexo geéa uaca

VY nojelMHUM CIIy4YajeBUM je OlpaBAaHo Jia ce 0Cyl)eHOM J103BOJIH JIa HAITy-
CTHU TPOCTOPHje y KOJUM CTaHyje U MPEKO g6a caiua. 3a OUYeKHUBaTH je aa he ce
ocyheHom 3a Bpeme u3apxKaBarma KazHe JeCUTH HEKH MTpeIBUl)eHU HIIn HeTlpe-
BUl)eHM Pa3Ji03M KOjH Cy ONpaBJaHM []a My C€ JI03BOJIM JIa HAITyCTH IIPOCTOPHjE
y KojuMa cTaHyje Ha oapeheHo Bpeme. [TocToje HEKOIHKO 0cHoga Mo KOjuMa 0Cy-
heHuk Mo’ke 1a HaIyCTH MPOCTOPHje y KOjuMa CTaHyje Y APYro BpeMe U IPeKo
JIBa yaca.

3.4.2.1. HanymTame mpocTopHja 1o omo0pemy JupeKTopa Ypase

VY NOCTYIIKY U3BpIICHA Ka3HE 3aTBOPA Y KA3HEHOM 3607 3aTBOPCKE BIACTH
MMajy 3HauajHa oBJamhema TPUITMKOM JOHOIICHA OJUTYKE O {0102icajy ocyheHu-
ka. Kanma je ped o ocyheHnky koju Ka3Hy 3aTBOpa H3IpKaBa y MpOCTOpHjamMa y
KOjuMa CTaHyje 3HauajHa oBjiamheme nMa JUPEeKTop YIIpaBe, a OHO Ce OrJie/ia y
MOTYhHOCTH n1a ocyh)eHHKY TO3BOJIH Jla HAIyIITa MMPOCTOPHjE Y KOJIM CTaHyje
iipexo 1Ba 4aca JHEBHO.

Hupektop YrpaBe MOKe caMO M3 3aKOHOM MPOITMCAHKX pa3liora Jia 103B0-
nu ocyhenuky oBo mpaBo. Peu je o cienehum paznozuma:

1) 300r npy:xama HyKHe MEIUITMHCKE TTOMOhH oCyl)eHOM MITH 4IaHy EerOBOT
MOPOMYHOT JOMahWHCTBA, aKO j€ 3a Py Kambe MEIUIIMHCKE TOMONhU HEOII-
XOIHO HaITYIITaFkhe IIPOCTOPH]a;

2) paju ojuIacka Ha TI0Cao, ako KPUBUYHO JIEJIO 32 Koje je ocyheH Huje y Be3u
ca paaom; 3) paau oxahama HaCTaBe TOKOM PEIOBHOT IITKOJIOBAMmA;

Y. 45 cr. 4 K3; 4. 29 cr. 1 SUBCM.
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4) 300T o1acKa Ha TOJIaramke NCINTA;

5)300r Temke, aKyTHE WM XpOHMYHE OONECTH, paau OAJacKa Ha PEJOBHE
3MPaBCTBEHE MpETJIe/Ic UITH CTAI[OHAPHOT JICUeHha,

6) 300r CBOT BeHUama MJIM BeHYama KPBHOT CPOAHHUKA 10 IPYTOT CTEIeHa

CpPOJICTBA;

7) 300T CMPTH OJIMCKOT CPOAHHUKA;
8) 300r 00aBe3e cTapama IpeMa 4JaHOBUMA yiKe TIOPOIUIIe TTpeIBuleHe 3aK0-

HOM, y cIy4ajy Aa Ty o0aBe3y He MoXke Ja 00aBJba IPYTo JIHIIE;

9) 300T Ce30HCKHX MOJHOIIPUBPEIHIX PAIOBA, aK0O ce OCyl)eHU O0aBU MOJHOTIPH-

BpEIIOM Kao CTaJHOM JejaTHouihy;

10) 360r IpyTruX HApOIUTO OMPABAAHUX pa3Jiora 3a Koje ocyheHu Moxe moHe-

TH 00pasoxeHy Mouoy. *°

Ocyhenn Moxe 1a OCTBApH OBO IPABO CaMO aKo MOTHECE MO10Y, V3 KOJy
Tpeba 1a MpUIIoKK U oAroBapajyhy 10KyMeHTaIHjy KOjoM IOTKPEIJbyje pas3Jior
3a HammymTame mpocropuja. Kojy he mokymeHnramnujy ocyhenu na momnece 3aBu-
CH oJ1 pa3Jiora 300r Kojer mogHocu Monoy. Ha mpumep, axo je pasnor noxahame
HacTaBe TOKOM PEIOBHOT ITKOJIOBamka OCyheHn y3 MoIOy Tpebda ma moaHece mo-
TBpIy HajaJie’)kHE 00pa30BHE YCTAHOBE O PEAOBHOM ILKOJIOBALY, pacopey mpe-
JaBama, Te JaHy 1 yacy ucrurta.’! OcyheHuK Hema IpaBo kKarbe YKOIUKO HeroBa
MoJs0a Oyne onbujeHa. UnHHM ce 1a OBaKBO pelIee HUje Ouia MHTeHIIM]a 3aK0-
HOJMaBIa, mMajyhu y BUAY Jda ocyheHH nMa IIpaBo kajade CyIuju 3a U3BPIICHE Ha
octase onyke aupekTopa Ynpase. Konuko he ce BpemeHncku nyro ocyhenom
JTIO3BOJIUTH Ha HAIYIITa MIPOCTOPHje y KOJUMa CTaHYje 3aBUCH O] KOHKPETHOT
pasnora. CBakako Ja ocyjeHn MOKe W BHUIIE ITyTa J1a MOAHOCH MOJOY M TO U3
UCTHX WJIA PA3JIMYUTUX PA3JIOra.

Oniyka KOjoM je J03BOJbEHO HaIlyITalke IPOCTOPHja MOXKE U JIa CE OM030-
Be. JlupexTop YIpaBe OMo3KBa OIYKY, aKo:)?

1) BuIIE HE MOCTOj€ OKOJIHOCTH KOje cy Oujie pasJior 3 a HalmyIITambe Mpo-
cTtopuje (Ha IpuMep, ocyheHn je 3aBpIIno MIKOJIOBAKE, HHjE BUIIE Y PaTHOM
OJTHOCY, UT]L.)

2) ce HAKHATHO YTBPIH Ja Cy TOAAIN HaBEACHH Yy MOJION ocylheHor, Ha ocHO-
By KOjUX je IOHETa OJTyKa O JO3BOJIM HaIlyLITama IPOCTOpHja Y Kojuma ocyhe-
HU CTaHyje, HCUCTUHHUTH (Ha TIPUMED, aKO OCYeHH HHje 1a0 TauHE MOJATKE);

3) ocyhenu 310ynorpedsbaBa 103BONIy HAMyLITakba IPOCTOpHje (Ha prMep,
aKo je ocyheHoM T03BOJBEHO J1a HAITYIIITa IIPOCTOPHje paau rmoxahama HacTaBe a
OH je He moxaha).

S0Yn, 24 c1. 1 Tau. 1 no 11 SUBCM.

S Bua. ait. 9 [IpaBriiHEKa 0 HAYHHY H3BpIIeha BAH3aBOACKMX CAaHKIIMja U Mepa 1 OpraHu-
3anuju U paay [loBepeHuka.

251. 27 3UBCM.
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CBakako Jia ce MmocTaBjba MUTamke Kako he AupekTop Yipase cazHaTH Ja
MOCTOje Pa3io3u 3a ono3uBame oanyke. JlornyHo je na he IloBepenuk 6utu Taj
koju he ra o6aBectutu. [IpoTHB 0IITyKE KOjOM C€ 0ii03U8a g0360.1a 3a HAITYIIITa-
e TIPOCTOpHUja y KojuMa ocyheHu cranyje, ocyheHn Moxe U3jaBUTH KajOy cy-
guju 3a uzepuierbe, y pOKy Ol TPH JiaHa OJl JaHa mpujeMa omtyke.> Jlakie, cana
ocyheHr nMa mpaBo xkajbe (a BUIEIH CMO Jla HE TOCTOjU IPABO kanbde ako mbe-
roBa MoJI0a Huje yceojena).

3.4.2.2. Hamymrame nmpocTopuja 300T IO3MBA Cy/1a WU IPYTOT APIKABHOT
oprasa

Be3 003upa Ha To mITO OCYl)eHH u3prKaBa Ka3Hy 3aTBopa Moryhe je j1a je mwe-
TOBO ITPUCYCTBO HEOITXOTHO Y CY/ICKOM HJIM HEKOM JPYTOM TTOCTYTIKY TTPe] IPyKaBHUM
OpraHoM (Ha mpuMep: MapPHUYHOM, YIIPaBHOM HJIH TpekpiiiajHoM). [To npaBuity Heona-
3UBaFbC Ha TTO3UB Cy/Ia U AP)KaBHUX OpraHa MoBJadu u onpehene ipasue iiocreguye
(Ha mpuMep: TyOuTaK ofipeleHor mpaBa MM HOBYaHO KaxKmbaBame). iMajyhu y Bu1y
J1a je IoHeTa OjITyKa Jia ocyheHn n3ipkaBa Ka3Hy 3aTBOpa y MpOCTOpUjama y Kojuma
cTaHyje, IOTHYHO je a ocyh)eHoM Haueno Tpeda omoryhuTu 1a ce o1a3uBa mno3u-
BHMa CyJia M IpyTUX JIp’)KaBHUX OpPTaHa, a TAKBO peniemne npomnucyje 3MBCM.

MehyTum, nocraBsba ce MUTABE Upoyegype Y KOjoj ce OCTBapyje OBO MPaBo.
Pemrema 3akoHOaBIA Y TOTJIETy MOCTYTIKA CY ce Memaia. [[ppoOuTHO pememe
je éuno ga o ToMe OJUTYKY JIOHOCH gupekiiop Yiipage, o UCTO] MPOLENYPH Kao
M KaJ1a OJUTydyje ¥ MaJlo IIpe HaBEICHUM Pa3Jio3nMa 3a HaIlyIlTambe MPOCTOpH]a.
Mebhytum, 2018. roguHe J0HET je 3aKOH 0 U3MEHAMa U JIOITyHaMa 3aKOHa O H3B-
IICHby BaH3aBOJACKHMX CaHKIIMja U Mepa’* koju mpenBul)a npyraduje perierme.>
[Ipema akTyeaHOM peliewy ocyjeHn MOXKe HallyCTHTH MPOCTOPHje y KOjuMa
CTaHyje Ha ITO3MB Cy/la WIIM JIPYTOT IpXKaBHOT opraHa. [loBepeHHK 10O3uB q0cTa-
BJba [logepenuukoj cayacou, a BpeMe Koje je ocyh)eHu mpoBeo BaH MpoCcTopuja y
KOjuMa CTaHyje eBUJCHTHpPA ce Y NTUCTH npahema u y J0cHjey KOju ce BOAH y
[ToBepeHUYKO] CITy)KO0H y eneKTPOHCKOj hopMu.>® UnHH ce aa mpemMa OBaKBOM
pelIery TOHOCHOLIA IIPOITHCa, Y OBOM CIIy4ajy, ocyheHHKY HUKO He J1aje J03BOIY
Jla HAIyCTH MIPOCTOpHje y KOjuMa cTanyje, Beh camo oH nocrarsba nos3us [lose-
pPEeHNYKO] caykOu. OBaKBO pemerne je MPaKTUIHO, aJlk ca Ipyre CTpaHe uMa u
cBoje MaHe. YuHM ce 11a je, umak, OUJIo Hy»KHO YpequTH oapeleHn mocTymnaxk, Te
npornucatu onpelheHa pemema y Be3u ca OCTBapuBameM OBOT npasa. [loceban
npo0JieM ce jaBJba Y BE3H ca BPEMEHOM KOj€ je HEOMXO0HO OCYheHUKY /1a Ou ce

53 )Kanba He oji1aXKe U3BPIICHE OJTYKE.

54 3aKOH 0 W3MEHaMa U JOIyHaMa 3aKOHa O W3BPIICHY BaH3aBOICKUX CaHKI[Mja M Mepa,
Cayocoenu tracuux PC, 6p. 87/2018

55 C tuM y Be3H, HOTPEOHO je y TOM JeTy H3MEHHUTH Wil 9. ¢T. 3 Tay. 4 [IpaBHIIHKKA O HAYH-
HY M3BpIICHa BAH3aBOACKUX CaHKIIMja U Mepa M OpraHusaunuju u paay IlosepeHuka.

36 Y. 23 ct. 6 3UBCM.
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0/1a3Ba0 Ha MPUMJbEHU 1MO3MB (Y 3aBUCHOCTH Jia K ocyheHu Mopa Jia uje y Ipy-
I'y OIIITHHY, UT/.)’’, ¥ TIOHOBO BPaTHO y POCTOPHje Koje Cy oapehene 3a u3Bp-
meme kazae. OnpapaaHo je Aa 0 TOM BpeMEHY He OJTydyje OCyheHUK, jep je
Moryhe fa ce J0TOIH J1a je yCie lheroBo MperieHe MPeKopavyrno BpeMe 3a Hary-
HITake MPOCTOPHUja, TE 1a My C€ U3 TOT pasjiora oJipe/iy 1a Ka3Hy 3aTBOpa HacTa-
BU Ca U3/PXKABAKHE Y KA3HEHOM 3aBOJTY.

3.4.2.3. Hamymrame npocTopHja y cllydajy XUTHE METUIIUHCKE
WHTEPBEHITH]C

OcyheHna numa koja U3apKaBajy Ka3Hy 3aTBOpa y MPOCTOpHjaMa y KOjuMa
Oopage cy, m3mely ocTalior, pa3JIMYUuTOr y3pacTa, 1oJja, JPyIITBEHOT CTaTyca, ajlu
1 3IPaBCTBEHOT cTama. Takohe cy u wiaHoBu nomahmHcTaBa ocyhenmka, ako ux
¥Ma, pa3IMuuTOr 3PAaBCTBEHOT CTama. Y MOjeIMHUM Clly4dajeBuMa ocyheHu ,,Hema
BpEMCEHA WU HHje y MOTYNHOCTH™ 1a IogHece MOJIOY 3a HAITYIITake TIPOCTOpHja
y Kojuma cranyje. Huje ompaBaaHo odekuBaTy Ja ocyh)eHu He HamyIiTa mpocTo-
pHje y KojuMa CTaHyje YKOIHKO MY j€ U3 3gpasCcii6eHUX pasioid yTPOKEH HEToB
WJIM J)KUBOT 4YJIaHa EEroBe MOPOIUIle. 3aKOHO/aBAall je O OBOME BOJUO PayyHa, TC
je mmpormmcao aa ocyheHu mooice HATyCTUTH MIPOCTOPHjE Y KOjUMa CTaHyje Y CITy-
4ajy KaJa Huje y MoryhHocTH fa yHanpes nogHece Mosly, 300r motpede npysxama
XUTHE METUITMHCKE TTOMONM ceOM MITH YIaHy CBOT TIOpoArYHOr omahnHcTBa. >

O HanmymTamy MpocTopuja ocyheHu Wil 4iaH HEeroBOr MOPOJAUYHOT JIOMa-
huacTBa y Hajkpahem MoryheM poky TenepoHOM MIIH Ha IPYTH HAYWH 00aBEIITa-
Ba [loBepeHrKa U JOCTaBJba MYy U3BEIITA] 3[PABCTBEHE YCTAHOBE O 3JIPABCTBCHOM
cTamy 0Cyl)eHor, OIHOCHO YJIaHa HeroBor mopoandHor jomahuHcTea. > [ToBepeHUK
onMax obasemrrasa pykoBoauona [Toepenuuke cirysx6e.®’ [To mprGaB/beHOM H3-
BEIITAjy 3PaBCTBEHE YCTAHOBE, aKo je ocyheHn 3aip)kaH Ha JajbeM JICUey, a Ha
npesuior pykoBoarora [lopepenuuke ciysxoe, TupekTop Yipase y Hajkpahem po-
Ky JIOHOCH OJIITYKY O JIO3BOJIM HAITyIIITamka POCTOPHja ¥ KojuMa ocyhern cranyje.®!

3AKJBYHAK

HMaxo je yduHHOIly KPHBUYHOT JieJa M3peucHa Ka3Ha 3aTBOPa, TO U 1abe He
3HAYM J1a je U3peucHa HAjCTPOXKAa KPUBUYHA CAHKIIM]a — jep CE MOXKE OJPEIUTH

57 TloceOHO ce jaBJba Kao CIIOPHO MUTAKE Y CIIYYajy ako Ou ocyheHHK MOpao Jia e y HHO-
CTPAHCTBO.

3. 26 ct. 1 3UBCM.

¥ Y. 26 ct. 2 B3UBCM.

60 Y. 26 ct. 3 BUBCM.

1. 26 c1. 4 3UBCM.
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Ila ce Ka3He 3aTBOpa M3IIpKaBa y MpocToprjamMa y KojuMma ocyhenu cranyje. Y
Penry6nuum CpOuju oBaxsa moryhuoct nocroju ox 2009. rogune. Takohe, nako
0 MMPaBHOCHAKHO] TIpeCcyy ocyheHunK Tpeda a Ka3Hy 3aTBopa U3IIpkaBa y Ka-
3HEHOM 3aBOJY, TO jOLI YBEK HE 3HA4M J1a OCYhHEHHK HY>KHO MOpa Jia U3ApKaBa
Ka3Hy y lbeMY — jep CyHja 3a U3BPIICH¢ KPUBHIHUX CAHKIIHja MOXKE Aa OPEIH
na ocyheHuk n3peueHy Ka3Hy 3aTBOpa J0 jeJHEe FOAMHE U3ApXKaBa y IPOCTOPHU-
jama y kojuma ctanyje. OBakBa Moryha ,,-ioroqHOCT 32 Ocyl)eHHKa ITOCTOJH O
2019. ronune.

CBpxa KaXKmbaBama ce MOXe TIOCTUNH 1 aKo ce Ka3Ha 3aTBOpa M3/Ip)KaBa Ha
OBaKaB HAa4MH, aJId CAMO aKO C€ OHa M3PEKHE Y OHUM CIIy4ajeBUMa KOjH Cy, 3au-
cTa, ONpaBJaHu. Y TOM cliydajy, Ka3Ha 3aTBOpa KOja ce M3BpIlaBa Ha OBAKaB
HauWH MOYe OWTH, y 3aBUCHOCTH M O JIPYTUX OKOJIHOCTH, MHOTO OJaka Kpu-
BHYHA CaHKIIHja Y OJHOCY IPYyTe CaHKIHje KOje Cy alTepHATUBHE y OHOCY Ha
Ka3Hy 3aTBOpa.

Wmajyhu y Buny Baxehe npomnuce y Permyomuin Cpoujun MmoskeMo n3Byhu
HEKOJIMKO HajBAXKHHJUX 3aKJbydaKa y BE3H ca TEMOM OBOT pajia, U TO:

1. Hamr KpuBnunu 3akoHuK He mpensuha ka3Hy KyhHOT 3aTBOpa, TO j€ U pas3-
JIOT 3alITO CE€ y OBOM pajy rOBOpHU O T3B. KyhHOM 3aTBODY;

2. 3Bpuiewme ka3He 3aTBOpA y MPOCTOpHjaMa y KojuMa ocyheHu ctanyje je
caMo HaYMH/MOJIeNl U3BpLICHa Ka3HE 3aTBOPA;

3. Cyn me m3puue, Beh onpehyje ga ce Kka3Ha 3aTBopa W3BPIIABa Y MPOCTOPH-
jama y kojuma ocyhenu cranyje;

4. Jla 6m cynm ompenuo 1a ce Ka3Ha 3aTBOpa U3BpIIaBa y MpocTopHjaMa y KOju-
Ma ocyheHu cranyje Mopajy OMTH HCIyHeHHU CyO0jeKTUBHU U 00jeKTHUBHH
KPUTEPHjYMHU;

5. Ilo mpaBuiy ce caMo 3a jeAHO KPUBUYHO €TI0 y3 MOCTOjabe U IPYTHX yCIIo-
Ba HE MOXKE OJIPEIIMTH Jla ce Ka3Ha 3aTBOpa M3BpIIaBa y MpocTopHjama y
KojuMa ocyheHu cranyje;

6. Kaszna 3aTBopa y mpocToprjaMa y KojuMa OCyheHH CTaHyje MOXKe Jla Ce M3-
BpILIaBa ca WK 0e3 eJIEKTPOHCKOT Ha30pa;

7. Y Penryonunm CpOuju je OuiIo MOKyIIaHo MPOIICHBAKkE Ka3He KyhHOT 3a-
TBOPA;

8. Cynmja 3a M3BpIIeH¢ KPUBUYHUX CaHKITH]ja MMa MOTYNHOCT 11a IOHECE OITy-
Ky Z1a ocyheHu Ka3Hy 3aTBOpa U3ApKaBa y MPOCTOpHjaMa y KOjuMa CTaHyje;

9. IlpaBwiio je ma 0 MHAWBHIYAIH3AIH]H U3BPIICHA Ka3He 3aTBOpa Y MPOCTO-
pHjaMa y Kojuma ocyheHu cTanyje onayuyje IMpeKTop YIpase 3a u3Bplie-
e KPUBUYHUX CaHKIIN]a;

10. Yxonuko ocyheHr HamyCTH IPOCTOPH]je Y KOjuMa CTaHyje CyIPOTHO 3aKOHY

WY OJUTYIIH THUpeKTopa Ympase cyn oapelyje na ocraTtak kKa3He 3aTBOpa

U3IpKaBa y Ka3HEHOM 3aBOJY.
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y IIpumtuau — Kocoscka Mutposuna, 23. jyn 2015. rogune.

Hpaxuh [dparuma, Munuh UsaH, Ocrosu kpusuunol uzepwroi ipasa, Hosu Can,
2019.

Manunun B. b., Cmupuos JI. b., Yionosno-uciionnuiienvroe iipaso, Mocksa, 20009.

Munuh Uean, MaauBuyann3aiyja Ka3He 3aTBOpa Ha OCHOBY 3aKOHA O M3MEHaMa
U JonmyHaMa 3aKOHa O M3BPIICHY KPUBUIHHUX caHKIHja u3 2019. ronune, 360p-
nux pagosa Ilpasnot ¢paxyniueiia y Hosom Cagy, 6p. 4/2019.

Munuh WBan, Hopure y Ommrem ey KpuBn4HOT 3aKoHUKA, 300pHuK pagosa Ilpas-
Hol gpaxynideiria y Hosom Cagy, 1/2020.

Munuh WUBan, [ToBpat y kpuBnunom nipaBy Cpowuje, LX Caseiuosare Cpiickol ygpy-
Jrcerba 3a KpUGUYHOUPAsHy ieopujy u ipaxcy, OmreheHo TUIe ¥ KPUBHYHO-
MpaBHU MHCTPYMEHTH 3amTUTe (Mel)yHapoHU MpaBHU CTaHAAPAH, HOPMA U

 mpakca) 3natubop, 2020.

Corovi¢ Emir, Povrat u Krivicnom zakoniku Srbije: kriticki osvrt na njegovo norma-
tivno uredenje, Revija za kriminologiju i krivicno pravo, 1-2/2020.

hoposuh Emup, Munuh WsaH, ,,Kyhau 3aTBop* y Ka3HEeHOM 3aKOHOAABCTBY Perry-
onuke Cpouje (de lege lata u de lege ferenda), Hayuno-ciupyunu cxyii ca mehy-
napognum yuewhem, Ionuyuja u ipagocygnu oplanu Kao lapaniuu cioboge u
besbegnocuiu y ipasnoj gpoicasu, Temarcku 300pHuK pajgosa. Tom 1. Tapa, 2017.

* * *

3akoH 0 u3MeHaMma U JonyHama KpuBuuHor 3akoHuKa, Ciayocoenu inachux PC, Op.
35/2019.

3aKoH 0 U3BpILIEHY BaH3aBOACKUX CaHKLHja U Mepa, Cayacbenu trachux PC, Op.
55/2014, 87/2018.

3aKoH 0 U3BpIICHY KPUBUIHUX caHKIUja, Cnyachenu tracnux PC, 6p. 55/2014.

3aKkoH O U3BpIICHY KPUBUYHHUX caHKuuja, Cayocoenu tnacnux PC, 6p. 55/2014,
35/2019.

3aK0H 0 W3BPIIECHY KPUBHUHUX caHKIH]ja, Cruyacoenu tracnux PC, 6p. 85/2005.

3aKoH 0 M3MeHaMa U JIoNyHaMa 3aKOHa O U3BPILeHY BAH3aBOACKUX CaHKIIMja M Mepa,
Cuyocoenu inacnux PC, 6p. 87/2018.

3aKoH 0 U3MEHaMa 1 JIoNyHaMma 3aKOHa O U3BPIIEHY KPUBHYHUX caHKIH]ja, Cryorcoe-
nu racuux PC, 6p. 72/2009.
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3aKoH 0 U3MEeHaMa U JIolyHaMma 3aKOHa O U3BpIIEHY KPUBUYHUX CaHKIM]ja, Cnyarcoe-
Hu taacnux PC, op. 31/2011.

3aKoH 0 U3MEeHaMa 1 JIoNyHama 3aKOHa O U3BPIICHY KPUBHYHUX caHKIH]ja, Cryorcoe-
Hu tracnux PC, 6p. 35/2019.

3aKoH 0 MOCeOHNM MepaMa 3a CIIpevYaBame BPIICHa KPUBUIHHX JeJa IPOTHB TOTHE
ciob6oie mpeMa MajioneTHUM Junuma, Cayocoenu inacnux PC, 0p. 32/2013.

3aKOHUK O KPUBUYHOM NOCTYNKY, Cayacoenu trachux PC, op. 72/2011, 101/2011,
121/2012, 32/2013, 45/2013, 55/2014, 35/2019.

Kpusuunu 3akonuk, Cnyacoenu inachux PC, 6p. 85/2005, 88/2005, 107/2005, 72/2009,
111/2009, 121/2012, 104/2013, 108/2014, 94/2016, 35/2019.

[IpaBuTHUK 0 HAUWHY W3BpIICHA BAH3aBOICKIX CaHKIM]ja M ME€pa W OPraHU3alNjU
u pany llosepennka, Cryocoenu inacnux PC, 6p. 30/2015.

k * *

OnroBop Ha MUTama HUKECTENEHUX CyJI0BA IaTH O]l cTpaHe cyauja KpuBuuHor ofe-
Jbema AnienanuoHor cyna y beorpany Ha ceqHunm onpkanoj gana 30. okToopa
2014. roguHe — M3 bunrtena AnenanuoHor cyna y beorpany, 6poj 8/2016, Nn-
Tepmex, beorpan. M3sop: http:/www.propisionline.com/Practice Ha nan: 4. 6.
2020.

VYcarnameHu cTaB MOBOJIOM CIIOPHUX IMUTaka, YTBPh)EH Ha 3ajeTHUYKO] CeTHUIIH
ArmnenanoHux cyjaoBa u BpxoBHor cyna, oapxkanoj — 25.03.2016. — Iletpoa-
panun — 3 buntena BpxoBHor kacamuonor cyna, 6poj 1/2017, MuTepmex,
Beorpan. M3Bop: http:/www.propisionline.com/Practice Ha nan: 4. 6. 2020.

k * *

Hanpt 3akona o u3meHnama u jonyHama KpusuuHor 3akonuka. Jloctynan Ha: https:/
www.mpravde.gov.rs/sekcija/53/radne-verzije-propisa.php%?20 na gan: 19. 5.
2020.
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Sentencing and Enforcement of the Prison Sentence served in
the Premises where the Convicted Person Resides
(the So-Called House Arrest)

Abstract: The rule that convicted persons serve their sentences exclusively
in prisons has not been valid in the Republic of Serbia for a long time. Prison
sentences may also be executed in the premises where the convicted person resi-
des. Such a solution is introduced by the 2009 Law on Amendments and Supple-
ments to the Criminal Code.

The Criminal Code does not prescribe the punishment of a prison sentence
served in the premises where the convicted person resides as a special punishment.
Instead, the offender is sentenced to imprisonment, which is then executed in the
premises where he lives. In criminal proceedings, the court is obliged to indivi-
dualize the criminal sanction in a way that takes into account objective and su-
bjective circumstances — the circumstances relating to the committed crime and
its perpetrator. There are such perpetrators who it is necessary to sentence to
prison, but who should not be sent to a penal institution. The prison sentence may
also be served in premises where they reside (with or without electronic surveil-
lance).

Although, in a legally-binding sentence, the accused is sentenced to impri-
sonment in a penal institution, this does not necessarily mean that he will be
placed into a penal institution to serve his sentence. The ammendments and sup-
plements of the Criminal Code leave an ,,opportunity* for the convict to serve his
sentence in the premises where he resides, if the prescribed conditions are met.
This is only a possiblity which may be decided on by the judge in charge of exe-
cuting criminal sanctions.

If it is decided that the convicted person shall serve his sentence in the pre-
mises where he resides, the next step is the execution of the sentence. Not all
convicted persons who are serving their sentence in this way are in the same legal
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position, as there is individualization in the process of executing a sentence as
well. This difference is apparent, above all, in the amount of time that a convict
is allowed to spend outside of the premises in which he resides.

The focus of the authors’ attention is precisely the punishment of imprison-
ment served in the premises where the convict resideds (the so-called house arrest).
The authors deal with material aspects and aspects of execution of the sentence.
This paper focuses, among other matters, on the conditions for sentencing, models
of execution of the sentence and the legal position of the convicted person while
serving his sentence.

Keywords: prison sentence, house arrest, sentencing, execution, court, in-
dividualization.

Harym npujema panaa: 14.11.2020.
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NMHTEPHET U CJIOBOJA N3PAKABABA
Y ITPAKCH EBPOIICKOI' CYIA
3A JbYJICKA TTPABA"

Canceiniak: Unitiepneiu Kao cpegciiso KoMyHukayuje, 6e3z oo3upa Ha epciiy
unghopmayuja 3a Kojy ce Kopuciliu, ciiaga y ociléapugarse iupasa Ha ciobogy u3-
paodcasarsa, 3aitapaniiosanol ynanom 10. Eepoiicke Kongenyuje 3a 3auiiuiny
MBYYCKUX Upasa u ocHosHUX croboga. Kao wino je yiuspheno y cygcroj apaxcu
Espoiickoi cyga, croboga uspasicasarsa iipegciassa jegny 0g 0CHO8A geMOKPAil-
CKOT gpywiiuga, ia ce oipanuyersa e croboge ipegsulena yianom 10, ciuas 2
Konsenyuje mopajy wiymauuiuu ciuupoio. Ja ou ce oculypana eqpukacua 3auiuuiia
cn1060ge u3pasicasara Ha UHIMEepHeuy, gpaicase umMajy uosumuery ooasesy ga
cisope ogiosapajyhu petynaiiopnu okeup, ypasnoiedxcyjyhu ipaeo na ciobogy
uzpasicasara c jegue, u oipanudersa ipounucana ynanom 10. ciuas 2, Konsenyu-
Je, ¢ gpyie ciupane. Ipu tome ce fiocebHa iadicra ipeba noceeimuiuy Uuinary
pasHouedsice usmely cio6oge u3pajxcasarba u OCUBAPUBAILA U YIHCUBALA GPYIUX
MYJCKUX Upasa u croboga saiapaniiosanux Eepoiickom xoneenyujom, Moceono
ipasa Ha Howiiosare UpusaiiHol xcusoiia. FMlaxo je yurbeHuya ga eieKiupoHcka
mpedica, Koja OUCIydicyje Munujapge KOpUCHUKa wupom ceeila, Huxaga nehe ou-
WY HOGLONCHA UCTUUM UPOUUCUMA U KOHIUPONU, 3001 pA3HOIUKOCTUU UpUCILYila
HayuonanHux énaciuu, Eepoiicku cyg je yciiociiaguo oiwiieipumjerpuea navend
Y 6e3uU ca UHIUEPHEeUOM KAo CPegcii6oM KOMYHUKayuje.

Kayune peuu: univepueiu, cioboga uspasicasarsa, Epoiicka KongeHyuja 3a
3AUITUUILY BYJCKUX Hpasa i ocHosHux croboga, Eepoiicku cyg 3a mygeka ipasa,
cygeka upakca.

" Pan je uznoxen na Mel)yHaponHoj HayuHoj KoH(epeHuuju ,,I[paBHa Tpanuimja 1 HOBU
npaBHH H3a30BU ", ofprkanoj Ha [IpaBHoM dakynrery y HoBom Cany, 3. u 4. oktoopa 2019. roguse.

1023



Jp Jbumsana C. Mujosuh, Huitiepneiu u croboga uspasicagarsa y ipaxcu Eepoiickoi cyga... (ctp. 1023-1042)

HUHTEPHET U CJIOBOJA U3PAKABAIbA Y ITIPAKCH
EBPOIICKOI' CYJA 3A JbYJCKA ITPABA

1. YBO/,

Kao cpenctBo komyHuKanuje, 6e3 003upa Ha BpcTy uH(pOpMaIlija 3a Kojy
ce KOPUCTH, HHTEPHET CliaJia y JOMEH OCTBapUBama Mpasa Ha clo0oy U3pa-
JKaBama, 3arapantoBaHor 4jaaHoMm 10. EBporicke koHBeHIIH]e 3a 3 TUTY JbY/I-
CKUX IpaBa U OCHOBHUX ciobona (y nasbem tekcty EKJBIT). Kao mro je yTBp-
heno y mpakcu EBporckor cyna 3a jeyacka npasa (y gajbem tekcty ECJBIT),
c1000/1a u3pakaBarma MpeAcTaB/ba jeHy O OCHOBA JEMOKPATCKOT APYIITBA,
yClIHjen yera ce orpaHnuuema Te ciiobdojae npeapuhena wianom 10, cr. 2 Kon-
BEHIIM]e, MOpajy TyMaduTH cTporo. /la Ou ce ocurypana epukacHa 3amTuTa
crmoboe nu3pakaBama Ha HHTEPHETY, Ap)KaBe MMajy MMO3UTHBHY 00aBe3y aa
CTBOpE 0/iroBapajyhu JernciaTuBHU OKBUD, YPABHOTEXKYjyhu mpaBo Ha ci1000-
Iy U3pakaBama ¢ jelHe, U OrpaHuYema nponucana uiadoM 10. cT. 2., ¢ apyre
cTpaHe. Y MOCTH3aby T€ PABHOTEXKE, IOCCOHY MaXKIbY je MOTPEOHO MOCBETHTH
Moryhoj moBpenu Ipyrux JbyACKUX IpaBa U ci1000/a, MPBEHCTBEHO IIpaBa Ha
MPUBATHOCT, JI0 YHje MOBpene Moxe qohn 6miio caMmoM KOMYHHUKAIHjOM Ha HH-
TEpHETY, WM TTaK, TOCTaBJhamheM U THjeJbeheM ofpeheHor caaprkaja Ha HHTEP-
Hety. [lopen oBor, y HOBHje BpujeMe, 3Ha4ajHUM MTPOOIEMOM y KOHTEKCTY CJIO-
0one n3pakaBama MOCPEACTBOM MHTEPHETA CMaTpa Ce U TOBOP MPXKHE Kao
cnenuduyuHa 370ynoTpeda mpasa Ha ciI0001y TOBOpa KOja Y CBOM HajeKCTpEM-
HUjeM OOJIMKY MOKE OCTYKUTH Kao ONpaBllak-e MIIM YaK MOCpeIaH MO3UB Ha
37I0YHH U3 MPXKEbe!.

Haxo je ynmeHnIa 1a HHTEPHETCKA MpEXka, Koja OTNCIYKYje MUIHjapae
KOpHCHUKA IINPOM CBHjeTa, HUKaia Hehe OMTH MOJJIOKHA UICHTUIHUM TTPOTTH-
CcHUMa U KOHTPOJIH, 300T MOIITOBamka IrpaHuile ciodoaHe npoijene (kojy ECJBII
J03BOJbaBa JpkaBama unanunama), ECJbII je ycrnocTaBuo onmrenpumjeHbuBa
Hauella y Be3M ca OCTBapHBameM clio00/ie U3paxkaBarma Ha HHTEPHETY. Y Kpeu-
pamy Tux Hauena, ECJBII je momrao ox HEKOJTWKO OCHOBHHX ITUTamka KOja Ce TUIY
OTITIITET TIOjMa CI000Ie M3pakaBama, a Koja Cy MUTama CTaHIapIn30BaHa TIyTro-
roguimboM npakcom ECJBIL.

! lerassuuje: Tarlach McGonagle, “The troubled relationship between free speech and
racist hate speech: the ambiguous roles of the media and internet”, Expert Paper, Day of The-
matic Discussion “Racist Hate Speech” (28 August 2012), UN Committee on the Elimination
of Racial Discrimination, 81st Session, Geneva, 6-31 August 2012, noctymnHo Ha https://dare.
uva.nl/search?identifier=8e4ab7c8-cclc-4d05-81ef-5¢65a63410a7, na nan 20. oktobpa 2019.
TOJIUHE.
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2. IIOJAM CJIOBOAE N3PAXKABABA V EKJbBII
U ITPAKCHU ECJBIIT

Cnobona u3paxasama npensuhena wianom 10. EKJBIT nonpasymujera cio-
6oy mocjeoBarma CONCTBEHOT MHUIILJbEHhaZ, TPHMarba U CaolITaBama HHpop-
Manuja u ujaeja 6e3 Mujelama jaBHe BIACTH U 0e3 003Mpa Ha rpaHulle, Kao
MoryhHOCT j1a ce ucra ciiobona’® moasprue GopMaIHOCTHMA, YCIOBUMA, OTPaHH-
YCHhUMa WK KadHaMa IMPONMrUCaHUuM 3aKOHOM U HCOIIXOAHUM Y JEMOKPATCKOM
JIPYLITBY y HHTEPECY HAIlMOHAIIHE 0€30jeTHOCTH, TEPUTOPHjATHOT HHTETPUTETA
uiau jaBHe 0e30jeIHOCTH, pajiu CIpeyaBama Hepela WiIM KPUMUHAIIA, 3aIITHTE
3IpaBJba WM MOpaJja, 3alTHTE YIIea WK IpaBa APYTHX, CIpedyaBamba OTKPH-
Bama MHPOpMaIja 100MjeHUX Y MOBjeperby, HIIM Py O4yBamba ayTOpUTETa U
HENPUCTPACHOCTH cyAcTBa. [loTpeGHO je HalTOMEeHYTH J1a Ce TIOJT TIOjMOM ,,U3pa-
xaBame 'y EKJBIT u mpakcu ECJBIT noppasymujeBa cBaku roBop, MUCamkE, OCIIH-
KaBame, peKJIaMApamke, YMjEeTHOCT, PAIHjCKO B TEIEBU3H]CKO EMUTOBAH-€, HOBH-
HE, KEbUTE, JICIH, [1a YaK U CUMOOJIMYHO TOHAIIalke/yrnoTpeda cumMOoIia 1 1a ce
HE MOpa HYKHO paJHuTH 0 HHpOpMaIlijama U Hjiejama Koje cy apupMaTuBHE H
HeyBpeUbUBe, Beh U 0 OHUM Koje Bpujehajy, HIOKupajy Wik y3HeMupaBajy*, jep
Cy ,,TAaKBH 3aXTj€BH ITypan3Ma, TOJEPaHIIHje U MHUPOKOYMHOCTH, 0e3 KOjuX
HeMa JIeMOKpaTckor apyiTea. > Ciiobo/a u3pakaBarma He Craja, 1akie, y KaTe-
TOPH]jY ariCONIyTHUX CJI000/a, OTHOCHO ITOJJIOKHA je OTrpaHIYeHhMa K0ja MOpajy
ontn ImpornucaHa 3aKOHOM, UMATH JICTUTUMAaH LIUJb U outun HEOoImXoaHa y AEMO-
KPaTCKOM APYIITBY. YIIPaBO CTOTa, y MPOI[jeHH MOCTOjama MoBpee ciodoe
uspaxasama, ECJbII mpumjembyje TpoCTeneHn TecT® y KoMe, y CKIIaay ca roMe-
HYTHM, HCIIUTYjE J1a JIU Cy OTpaHuYeHka clI000/Ie n3pakaBama Oniia OmymTeHa
(mpormucaHa 3aKOHOM), []a JIU je OCTO0jao JETUTUMAaH [[UJb TAKBUX OTpaHHuCHa,
TE J1a JIM Cy Ta OrpaHUYCHha HEOITXOIHA Y IEMOKPAaTCKOM ApYyIITBY. Bumrenere-
Hujcka npakca ECJbII u3ponuna je yuTaB HU3 MpaBHUX NMpUHIUNA (case-law)
BE3aHUX 32 IOMEHYTY MPOI[jeHy MOCTOjaka MOBpee, KOjU Cy TTPUHIIUITH OCHOB

2 0 cnoboau Mutbera Buajetu: Robert Trager, Donna L. Dickerson, Freedom of Expres-
sion in the 21st Century, Pine Forge Press, London, New Delhi, 1999., ctp. 14.

3. 10., c1. 2. EKJBIL.

4 ECJBII, Handyside v. the United Kingdom, 6p. 5493/72, 7 December 1976, § 49, Editions
Plon v. France, no. 58148/00, § 42, ECHR 2004-1V; Lindon, Otchakovsky-Laurens and July v.
France [GC], nos. 21279/02 and 36448/02, § 45, ECHR 2007-1V; and Axel Springer AG v. Germany
[GC], no. 39954/08, § 78, 7 February 2012), cBe npecyne nocTymnue Ha https://hudoc.echr.coe.int/
, Ha naH 20. okto6pa 2019. roquHe.

5 ECJbII, Handyside v. United Kingdom, , 6p. 5493/72, 7 December 1976, noctymnHo Ha
https://hudoc.echr.coe.int/ , Ha nan 20. oktoopa 2019. ronune.

% O MpUHIMIIEMA CYICKOT MEPUTOPHOT O/NTydHBakba BuajeTH Jb. Mujosuh, Cno6oaa uspa-
XKaBama y Jeruciatusu u npaxcu y buX”, Cpiicka iipasna mucao 6p. 51., bamanyxa, 2018. ctp. 16.
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OUIy4HBama y OCTYyNamky Y CBAKOM HAPEIHOM IIPEIMETY UCTE BPCTE U Hala3e ce
y CTaIHOM JIorpalhuBaby, 3aBUCHO 0] OKOJTHOCTH CBAaKOT Cllyuaja MmoHaocoo .

3. CIIELIUOUYHOCT UHTEPHETA KAO CPEJICTBA
N3PAXKABAIBAS

3a pa3inuKy oIl OCTaJuX CpeACTaBa W3pa)kaBama, MHTEPHET MPeJCTaBba
,»IOTeHIHjan 6e3 mpecenana’ y Morieay BUIIECTPYKOCTH U BUIIECTPAHOCTH
KOMYHHUKaIIHje, jep cy IpUCTyITHe Oapujepe HHTEPHETA, y OAHOCY Ha TPaJHIIHO-
HaJIHE MeJIHje, PETaTUBHO HUCKE. J[OK je y TPOIIIOCTH OHII0 HEOTTXOAHO HH(pOP-
Malyjy WIH UJejy MIacCupaTH MyTeM HHCTUTYIIMOHAIN30BaHUX MeHja, ITO je
MOAPa3yMHjeBaJIo M BPIIEHE oape)eHnX KOHTPOIIa UITH UCITYhaBame Ofipel)eHuX
yCIIOBa, JaHAC TO, 3aXBaJbyjyNu HHTEPHETY, BUILE HUje CiTy4aj. TpaJuiioHaina
3aBHCHOCT KpeaTopa HHpopMallije uin ujaeje o NHCTUTYLIHOHAITHUX MeJrja je
n30pucana, 4yume je oMoryheHo cBakome J1a, y mpaBlly IUlacupama ujeje Win
nHpopManuje, CaYnHU HHTEPHETCKY CTPAHUILY HIIM KOMYHHUIIHPA MOCPEACTBOM
JPYUITBEHUX MpeXka Ha KojuMa IIHUPH WK Tujend nadopmanuje u uaeje. Y mia-
cUpamy UCTUX Heja U nH(popMaInja, CBaKu KOPUCHUK UMa Ha pacIioyiaramy
pa3IMuuTe TEXHUKE U CTpaTerHje, MaKo je IuJb IIacMaHa UCTH U TOJpa3yMHjeBa
IITO MAaCOBHUJH MPHUCTYII IIOCTaBJbEHOM cajipkajy. OBakBa MoryhHOCT Tutacupa-
Ba HHPOpMalrja ¥ uaeja HECYMIBbHBO HMa CBOj€ MPEIHOCTH Kaja je y MUTamby
JeMOKpaTH3alija APyLITBa U MOMITOBamkE CI0001e n3pakaBama, HO, Ca IpyTe
cTpaHe, Kpeupa u MOryhHOCT ,,HHCKOT HUBOA AUTUTAIHOT roBopa”'’, miacupame
yBpena, KJIeBeTa U TOBOpa MP>KH-E, OJHOCHO MOBpPEIE TpaBa JIPyTHX, HA pasiiu-
YUTE HAYMHE U Y Pa3IMYUTUM KOHTEKCTHMA, YKJbYUyjyhu U T1acMaH JTaKHUX
nHpOpMaIlja, TeOpHja 3aBjepe, TOBOpa MPIKIbE, ITUPEH-E IIporaran/ie, (pe)ycMje-
paBame MpeTpakuBaya, MPUBJIAYCHE CIyUajHIX KOPHCHUKA 37I0yTIOTpeOOM Ha-
3WBa WJIM JIAXKHUM O3HaKaMa, Kao Uy OpraHU3alloHe CBPXeE, MOy T IJIaHNPamka
norahaja, mportecTa, NPUKYIJbakbe PUHAHCU]CKUX CPEIICTaBa, @ HEPUJETKO U Y
CBPXY 3JI0CcTaBJbama oapehene ocode (cyber bulling wnu cyber stalking). Imajy-
hu Ha ymy Opojae TexHomomke MoryhHocTn u HeciayheHe HaYMHE BUXOBE €KC-
roJiaTariije y mpakcu, U3BjeCHO je Ja je pujed o mpodiaemMy KOju je, C TIpaBHe

7Y obpasnoxemy cBake npecyne ECJbIT HaBo 1 MpUHIKIIE CONICTBEHE TIPAKCE, & OH/A KX
IpHMjerbyje Ha KOHKPETHE OKOJTHOCTH CITydaja KOju pa3Marpa.

§ O nHTEepHETY Kao CpelcTBY M3paxkaBama netabauje: Jan Oster, European and International
Media Law, Cambridge, 2017, cTp. 44.

9 Tarlach McGonagle, The Council of Europe against online hate speech: Conundrums and
challenges, 2013, p. 28, noctynHo Ha https://www.ivir.nl/publicaties/download/Expert paper hate
speech.pdf, na nau 20. okto6pa 2019. ronune.

10 7bid. ctp. 29.
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CTpaHe MI0CMaTPaHO, U3Y3ETHO CIOXKEH, KaKO 300T JISTHCIIATUBHOI OKBUPA, HAI-
JISKHOCTH 32 MOCTyName, TAKO U 300r KpyTa OrOBOPHHX CyOjekara u/uin BpcTe
HBUXOBE OATOBOPHOCTH.

4. JJETUCIIATUBHU OKBUP CJIOBO/IE NU3PAYKABABA
[NOCPEACTBOM MHTEPHETA

CrnenuduyHe TEXHOJIOMIKE KapaKTEPUCTHKE HHTEPHET YHHE ()EHOMEHOM Y
[MBUIU3AIU]H JbYJICKE KOMYHHUKAIIH]E, jep Ce pajii O YHUBEP3aJIHOM MEIH]y KOjH
KapaKTepuIle JeNeHTPaIN30BaHa CTPYKTypa U INI00ATHO cI1000aH IPUCTYT 32
CBE TEXHOJIOUIKH olpeMibeHe KopucHHKe. Konnko rog agupmMaTiBHO 3By4asio mpert-
XOJTHO PEYCHO, HE MOYKE C€ 3aHEeMapUTH M HeraTHBHA CTPaHa OBE JIaKohe mpucTy-
1a, a OHA ce MaHU(ECTYje MPBEHCTBEHO Y YMHCHUIIM Jla CE HAIIMOHATHE ITPaBHE
Oapujepe ycTaHOBIJbEHE CyBepeHom Ny Ip)kaBa, y 00JIacT KOPHINTEHa HHTEPHE-
Ta JIAKO MpecKady ¥ 3a00miia3e y by H30jeraBama MOIITOBakha HAIIMOHATIHE
neruciaruse. Hanme, HeomrxomaH yciioB 3a MPUCTYIT KOPUCHUKA HHTEPHETY je
MOCTOjarke MpysKaTesba YCIyre MoBe3uBamba Ha HHTepHET (MpoBajaepa)'!, mocpen-
CTBOM KOjer KOPHUCHHK ITOCTaBJba UITU JTUjENIH Caip)Kaj Ha MHTEPHETY. YOIIITEHO
roopehin, ¢ 063upoM Ha TI00aTHY CTPYKTYpy HHTEPHETA, CBAKO JIUIIC je& CJIO-
00mHO 1a n3abepe MPoBajIepa YHjH YCIOBH KOPUIITEHa My HajBUIIIE OATOBAPajy,
MPH YeMY KOPUCHHK U ITPOBajAep HE MOPajy HYKHO MOTNAAATH [10]] UCTE TIPaBHE
MPOITHCE, OJJHOCHO MPUTIAATH UCTO] HAIIMOHAJIHO] JETHCIATUBH. YoOudajeHa
MpaKca je Jia JIMiia Koja oCTaBJbajy WilK AHjesie HeI03BOJbEH Caapkaj Oupajy mpu-
CTYITHE Ta4Ke Y OKBUPY HAIIMOHAJIHUX JIETUCIATHBA KOj€ Ce CMaTpajy TOJIEepPaHT-
HUJUM HJIM UMajy HEJOCTaTHE 3aKOHCKE MPOIKCE Y MOTJIeAy CaHKIIMOHUCAbha
HEZI03BOJEEHOT WIIM HEeTIPHMjepeHor caapikaja. OBakBa cTpaTelIka mpakca ce y
JUTHTAITHOM KaproHy HazuBa (GopyM-ILOMUHTOM (forum-shopping), unme TakBa
nura n30jeraBajy perynaTopHy, a CaMiM THM U CYACKY HAJJIEKHOCT 3a CalpiKaj
KOjU Mlacupajy Ha uHTepHeT. YecTo ce Takohe nemasa aa ce hopyMu Ha Kojuma
je TIacupaH Helo3BOJbEH (POTUBIIPABaH) CaApXKaj ,,cele” U3 jeHe y Ipyry jy-
PUCIKUIIN]Y, C HAMjepOM H30jeraBama OArOBOPHOCTH, a Jlakoha ¢ kojoMm ce ,,rpe-
ceJberhe” web-CTpaHHIIe H3BOIH 3aIIPaBO HETHpa Mjepy 3a0paHe Witk OIOKHparmba
paja u3peveHy y OKBHUPY jeIHE jypUCAHKIIN]je, YCIUje Yera UCTa Mjepa 3a0paHe
nnu OJ0Kaze oCcToje HeerKacHa.

[Mopen pasnuka Koje OCTOje Y JISTHCIATHRH, Y MOTJeay (He) JT03BOJHEHUX
cazpikaja, pa3nuauTh I[SP-0BH y OKBUPY HCTE jyPUCIUKIIH]E TaKkol)e MOTy UMaTH
pasnuuMTe MOJUTUKE MpeMa CaapXkKajy U MOHAIlamby Ha HHTEPHETY. YTOBOPH O
ycImyTraMa/KOpuIITey HeKux [SP-oBa, MONUTHKE IPUCTYTIalkba web-CTpaHnuIiaMa,

1 OpysKartesb ycIayre MoBe3UBama Ha HHTEPHET , eHr. Internet Service Provider (ISP).
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YCIIOBH TIpEey3UMarba caapikaja i ¢il. ONTHO ce pa3IuKyjy JakJyie, He caMo Of jeIHe
JI0 IpyTe jypUCIUKIIHje, Beh ¥ 011 jeHOT IO IPpyTOr MPYKaolla yCIayra MOBEe3UBamba
Ha UHTEPHET, YCIIHje/I Uera cy MPUCYyTHE U Pa3jivKe U y TOTJey ToJepaHIluje
npemMa HeJI03BOJbCHUM OOJIMITMMA cajipKaja U MoHalllama. Beoma 4ecTo, UcTH
YCIIOBH TIOCTaBJbamkba WK MPEYy3uMama caapikaja ca HHTepHEeTa HUCY TpaHCIa-
PEHTHH, jep Cy BJIIACHUIIH OIIepaTepa WU MPYKaTeIba YCIyTe OBE3UBabha YIIIaB-
HOM IIpHBAaTHA JINIIA, TE€ CE IbIXOBO yUelihe y peryiannju caapikaja IoTSHITHjaTHO
MOJKE CMaTpaTH U PUBATHOM IICH3YpOM. Y TOIIeAy NpUMjeHe opeleHe eru-
CJIaTHBE, OJIHOCHO yTBphHBama CyJICKe HAJJISKHOCTH, OATOBOpe Ha onpehena
nuTama Jana je u npecynaa EBporckor cyna npasae y npeamety I yvin dpouiug
(ppanyycke) HApowcasne komucuje 3a ungopmayuone wexnonoiuje u cioboge'?,
KOja ce 0aBMIIa MUTaKkEM MIPOCTOPHOT JijelioBamba 00aBe3e ornepaTepa Ha yKJia-
Bame canpixkaja (y OBOM CiIydajy moBe3HHUIa). Tako je y oBoj mpecynu EBporicku
Cy[l paBJie CTA0 HA CTAHOBHIIITE Jia mponuce EBporcke yHUje ,,rpeda TyMauuTH
Ha HAYHMH JIa ONepaTop MpeTpaKuBayva, KaJi YBaKd 3aXTjeB 32 YKJIamhamhe MOBe-
3HHIIA, HUje Ay’KaH U3BPIINTH yKJIAKkamkhe MOBE3HUIIA HA CBUM Bep3ujaMa CBOT
peTpaxknBaya, Beh camo Ha Bep3rjaMa mpeTpakuBava Koje IocToje y apskaBama
unanuiama (Esporicke yamje) 3.

[MuTame mpaBHE OJTOBOPHOCTH 3a MOCTABJbAE CIIOPHOT CaJipKaja Ha WH-
TepHETY HUje KOMIIJIMKOBAHO caMo 300T yTBphHBama HaJJIC)KHOCTH, Beh u y
OIIHOCY Ha KPyT JINIIA KOja Cce jaBJhajy Kao aKTepru KOMyHHUKAIIH]je WU TTacMaHa
cajJpkaja Ha UHTEpHETY. Tako, mpuMjepa pajiu, y CTBapame U IHPEHE TOBOpa
MPXKEE MOJKE OMTH YKJBYYEHO MHOIIITBO Pa3IMYUTHX aKTepa, O] Kpearopa cajp-
JkKaja, IPeKo web nu3ajaepa, romahuHa (SHT. 4ost), TUIa Koja lasbe aujene (SHr. share)
cazapaj, OHUX KOjU YUECTBYjy Ha (hOpyMHUMA UT/., YCIIHjeN dyera On ce ONTOBOPHOCT
MOIJIa YTBphHHUBATH 3a CBAKO OJf OBUX JIMIIA, Y 3aBHCHOCTH OJ] IPUPOJIC U BPCTE
KOMYHHUKaIIHje, 00MMa | JieTaba PeICBAHTHUX HAIMOHAHUX 3aKOHA U JIPYTUX
KOHTEKCTYaQJIHUX Bapuja0iiu. Pa3inuuTu akTepu MMajy pa3imyuTe OJHOCE ca
cajip>kajeM, yCIIHjel Yera ce OTBapa HU3 JIOAATHUX MMUTAka, Off ITUTaka OJrOBOP-
HOCTH OIlepaTepa 3a cajipxkaj KOju TSeHEPHIILe ayTop cajpikaja, Ia 10 HaYuHa Ha
KOjH UCTH caJipkaj KOH3yMHpa KopucHUK. OBaKBa MUTamka Cy jOIT CIIOKEHU]ja Kal
j€ pujed o CUTyalrju y K0joj HaBeIeH! aKTepH He MOTIaajy MOA UCTY JIeTHCIa-
THBY, OMTHOCHE HE IPUTIAIa]y UCTO] jYPUCITHKITH]H.

Jou jeman nmpobaemMaTuyuaH aclekT MUTamka OATOBOPHOCTH U HAJIJIC)KHOCTH
THYE C€ OCHOBA M HHTEH3UTETA KPUBUYHOT TOEHba KOJI HIIP. 3JI0yToTpede ciio0o-
JIe U3pakaBamba TOBOPOM MPIKEbE, KOj€ je HeYjeIHAUCHO Y Pa3TuYUTHM 3eMJbaMa.

12 TIpecyna ox 24. cenrrem6pa 2019., Google LLC v. Commission nationale de [’ informatique
et des libertés (CNIL), ECLI:EU:C:2019:772,http.//curia.europa.eu/juris/document/document.js-
ftext=&docid=218105&pagelndex=0&doclang=hr&mode=Ist&dir=&occ=first&part=
1&cid=6367226, na nan 1. HoBemOpa 2019. ronune.

13 Ibid. cr. 73.
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CrnopagnvHa WK HEOIMjepeHa, OMHOCHO HEJ0CIheTHA KPUBUYHA TOBCHA NMa]y
Hu3ak oaBpahajyhu edekar, jep unne noctojehe 3akoHCKe MpoIuce ,,ManupHATHM
THUTPOBUMA MK Oe3yonm Oyimo3uma’™ 4, Takohe je moryhe u ma, Ha ApyTOj CTpa-
HU, IPEPUTHJIHO TYKUJIAIITBO KMa HETaTUBHE €(PEKTE HA CII0001Y H3paKaBamha
1 IEeMOKpaTCKy NoTpely Bohema jaBHE paciipaBe, OMHOCHO Kpewpa IPocTop 3a
TyIIeHEe MOJIUTUIKE KPUTHUKE, WITH MaK, O] o peheHuX JINlia, HapaBy UCOJIONIKE
WA aKTHUBUCTHYKE ,,MYUeHUKE U Xepoje, OMHOCHO XKPTBE CI000IHOT TOBOPA.

[loreHnnujarHuM MpoOIEeMOM Kajia je y muTamy cl000Aa u3paxaBama Mo-
CpPEACTBOM MHTEPHETA cMaTpa ce U (GaKTOp TPAJHOCTH caapkaja MOCTaBJHEHOT
Ha uHTepHeT. HermocTojame orpaHuYema y CKIAAUIITCHY MMoaTaka J0AaTHO je
yBehaHo kpenpameM moBe3HUIA (T XUIIEPIUHKOBAmHEM ), OMHOCHO TIPEeTpakuBa-
Y1Ma, 3aXBaJbyjyhu yeMy caapikaj ocTaje BUIJbUB U Yy BEJTUKO] MjepH TOCTyHaH
Y HaKOH IPBOOMTHE AUCEMUHAIIM]E, ITa YaK M y CHTYyaIfjaMa Kajaa je U3BOPHHU
caapxaj YKIOHhEH. AKO je JIONUIO J0 BUIIECTPYKOT WIH YHAKPCHOT 00jaBJbHBaha
WJTH OTICEKHOT NTHjeJheha HEO3BOJLEHOT caipikaja, YKIIamame onpehernor matepu-
jana u3 HeKoT online U3BOpa HE MOYKE TapaHTOBATH HEAOCTYITHOCT UCTOT MaTepH-
jalia Heraje apyTaje, 9UMe ce jadajy ’erOBH HeZ03BOJhEHH actiekTh. CTpaTeruje
ONTUMH3AIM]E TTPETPAKUBAYA MOTY YMHOXKHUTH Pe3yJITaTe MpeTpakuBama 3a
onpehenuM BpcTama cazpikaja, ykjbyuyjyhu (mocebure) ropop Mpxme. [lose-
3HHIIE BEOMa YeCTO Kpeupajy Wi yKasyjy Ha ,,JpYLITBEHU 3Ha4a]” cajapixkaja y
OHOj MjepH y K0joj ce JKeJTH OCTBApUTH TOMmyapHOCT onpeheror caapxkaja. OBo
MMa CBOje MPEJHOCTH Kaja je pujed O HIIP. UCTPAKUBAUYKOM HOBHHAPCTBY, aJIH
aKo je KpenpaHa ITOBE3HHIIA ITpeMa 3a0pameHUM CaIpKajuiMa, ONTOBOPHOCT OU
MopaJja IMOCTOjaTH M Ha CTPAHH KPeaTopa MOBE3HHUIIC.

5. ITIPAKCA ECJBII Y OJHOCY HA CJIOBOAY U3PAXKABAA
HA UHTEPHETY

3noynoTpeba cnobose n3pakaBama Ha HHTEPHETY MUTAKE je KOje HyKHO
CTaBJbaMO y KOHCTENAIH]y ca IpyruM npaBuMa perynucanuM EKJbII — 3abpanom
My4eHa U HEYOBjeUHOT U MOHMKaBajyher noctynama (Ko roBopa MpKibe, HIIP.
uiad 3.), 3a0paHoM JUCKpUMHHANH]e (WiaH 14.), IpaBoM Ha TUYHH U IOPOTUIHU
JKUBOT (WiaH 8.), WJIM IPaBOM Ha cJ10001y OKyIJbama (wian 11.). Mako cnoboza
M3paxkaBama yKJbyUdyje CII000/1y 1MOCcjeI0Baka CONICTBEHOT MHIIJbEHA, TPIMAarha
U caolilTaBama nHpopMairja 1 ujeja 0e3 Mujeliama jaBHe BIacTH u 0e3 003upa
Ha TpaHuIe, 4. 10. He cripedaBa p)kaBe J1a 3aXTHjeBajy JO3BOJIE 3a Paj MEIH]-
CKHX Mpeay3eTHuKa. Y nocananimoj npakcu ECJbII ycTanoBibeHO je na crobosa
M3pakaBama Mo/ipa3yMHujeBa IPBEHCTBEHO CI0001Y MOCje0Bama MUIIIbEHA,

4 T. McGonagle, 2013, p. 30.
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Kao TIpeaycioBa CJI000THOT U3pakaBara, YCIIHjen uera ce JpskaBaMa 3a0dpamyje
WHJIOKTpUHaNuja cBojux rpahana. [lopex cinoboze nocjenoBama MHIILIBEHA, Y
oricer cno0ojie u3pakaBama crajaa u cao0oaa a ce yTuue Ha nHpopMalmje u
HJIgje CAOoIIITaBakheM HCTHX, UMajyhu Ha YMY B YMjETHHYKO CTBapasaliTBO, Ko
U ciaobona na ce npuMu uHMGopMalrja win uaejals. Kako He mpeacrassba arnco-
JIyTHO TIPABO, 1000712 N3paxkaBama MmojipasyMujeBa u ojipeljeHe oIrOBOPHOCTH,
omHOCHO oOaBe3se, campxkane y craBy 2. 4i. 10. EKJBIL. Kako je panuje Beh y
HEKOJIMKO HaBpaTa HarJIallleHo, MHTEPHET CIia/ia y JIOMEH ClI000/1e U3paKkaBama,
tako 1a ECJBII y cBUM mpenMeTnMa Koju ce THUY H3pakaBamba MOCPEACTBOM
WHTEPHETa Kao Menuja, IPUMjebyje OIIITe MPUHINIEC YCTAaHOBJFEHE Y OMHOCY
Ha cJI000/y U3pa)kaBama, HaKo je Y IMOCIhEbEe JIBHje JCLEeHU]je y IPAKCH MPH-
CyTHA U CKyTIHMHA ITpecy/ia Koje ce OIHOCE Ha CII0001Y N3pakaBamba MoCcpeICTBOM
WHTEpHeTa Kao crenudpukyma. Maxo Gpopmynrcanu MpBEHCTBEHO Y OAHOCY Ha
mITaMnaHe MeJuje, OMIITH MPUHIIUITN HECYMIBLHBO CEe TIPUM]CHY]jy U Ha ayJIuo-
BH3YEJHE U eNeKTpoHCKe Meauje'. [Tpunnkom meputopHor oyunBama ECJBIT,
Kao0 cacTaBHU JAMO TIPECye, yBHjeK HABOAH IIPUHIIUIIE YCTAHOBJHEHE JIOTAAIIFHOM
MIPaKCOM, a OHJIa UCTE TPUHIIUIIE TPUM]jekbyje Ha KOHKPETaH CIy4aj.

VY cBUM CBOjUM IpecyaaMa Be3aHUM 3a clIo00Ay M3pakaBama, EBporcku
CyJ 3a JeyZCKa IpaBa IMoce0HO HariamaBa 3Hadaj Meja 3a Kpeupame U pa3Boj
JIEMOKPATCKOT JIPYIITBA, YCIUjell Yera ce U y BEJIUKOM Opojy ciydajeBa 6aBHO
MUTambEM CI000/Ie U3pakaBamba Ha HHTEPHETY U ceIU(DUIHOCTHMA online Ko-
MyHHKan#ja. Tako je, mpuMjepa panu, y mpecynu y npeamety Ahmet Yildirim v.
Turkey"’, ECJBII neuuiHo yTBPAXO BaXKHOCT HHTEPHETA y CABPEMEHOM KOMYHH-
KallMjCKOM OKPYIKEHY Kao jeHOT OJ] ITIABHUX CPEACTaBa MPAaKTUKOBamba Ci1000-
Ile m3paxkaBama cBakor mojenuHIa. Ilpecyhyjyhm na je Typcka Ookupamem
npuctyna cepsucy Google nospujenuia ciaodony uzpaxasama, ECJBII je npusnao
WHTEPHETY CBOjCTBO MEAMja Kao CPEeICTBa CIOOOMIHOT H3pakaBarmba, 0JJHOCHO
YBPCTHO KOMYHHKAIIH]y HA MHTEPHETY V KPYT HHCTpyMEeHaTa yHarpelhema jaBHe
nebate kao mpaBHUX KaTeropuja 3amtuhenux wianom 10. EKJBIL. ¥V npeamery
cnnaaoM HasezneHoM, Cengiz and Others v. Turkey'S, ECJBII je noTBpano HaBoje
TTOJTHOCHJIAIIA TIPEICTaBKe Aa Ojokupame Youtube-a y Typckoj mpencTasiba 1mo-
Bpeny ciio0ojie n3paxaBama, OJJHOCHO MpaBa Ha J00Hjame U IPEeHOC HHpopMa-

S ECJIbI, Tarsasdg a Szabadsdgjogokért v. Hungary, no. 37374/05, 14 April 2009. ronuse,
JIOCTYITHO Ha https://hudoc.echr.coe.int/ , Ha nan 20. okto6pa 2019. ronuse.

16 O mpuMjeHn ONMIITHX MPUHIKIA HA Pa3IHIUTe BPCTE Meauja BuajeTu npecyny ECIBIT
Schweizerische Radio- und Fernsehgesellschaft SRG v. Switzerland, no. 34124/06, 21 June 2012,
§62-65., noctymnHo Ha https://hudoc.echr.coe.int/ , Ha nau 20. okTo6pa 2019. roguse.

7 ECJBIL, Ahmet Yildirim v. Turkey, no. 3111/10, 18 December, 2012, goctynHo Ha https.//
hudoc.echr.coe.int/ , na nau 20. okto6pa 2019. roqune.

18 ECJBII, Cengiz and Others v. Turkey, nos. 48226/10 and 14027/11, 1 December 2015, no-
CTYINHO Ha https://hudoc.echr.coe.int/ , na nau 20. okto6pa 2019. ronune.
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[IMja U ujaeja, Koucraryjyhu aa je Youtube jequHCTBEHA TIaThOpMa 3a ITHPEHE
nH(popManMja ¥ CaMUM THM, O]l BEJIMKOT 3Ha4aja 3a cI000HO HOBHHAPCTBO.
[IpaBo Ha napOpMECamHE TocpeacTBoM nHTepHETa ECJBII je moTBpano u y omHO-
Cy Ha JIMIa Koja ce Halla3e Ha OACTY Ky Ka3He JUIIeHha cI000/e y MpenIMeTy
Kalda v. Estonia’, xojoM IIPUIHKOM je IMPECYIOM KOHCTATOBAHO Jia M Ta JINIA
Tpeba 1a UMajy IpUcTyI ofpe)eHMM HHTEPHET JIoKaI1jama, 4ak 1 Kaja ce nH)op-
Mallgje caapkaHe Ha THM MjeCTHMa MOTY TOOWTH alTepHATUBHUM KaHAJINMa KO-
MyHUKaIuje. Y 0BOM CerMEHTY, IPUTOAHO je IOMEHYTH H IIPECyly Y MPEIMETy
Mosley v. the United Kingdom?’, y xojoj je ECJBII, omnyuyjyhu o mpencraBun
JMIIA 0 YujeM je yueurhy y cekCyaTHUM oprujaMa 00jaBJbeH WIaHaK Y IITaMIaHUM
MeIUjuMa U Ha HHTEPHETY, a KOje je JTUIIE, HaKo j& TOOUIIO 33 I0BOJHCHE OJIITYKOM
nomaher cyza, Tpaxuio yTBphHBame ommTe o0aBe3e 3a MEAMje Ha MPETXOAHO
obaBjerTaBame 1A Aa he onpehene nupopmalrije ONTH jaBHO 00jaBJbEHE, YTBP-
[0 J]a ce MEeAMjUMa, oipasyMujeBajyhn u HHTEpHET, TakBa o0aBe3a HE MOXKE
HAaMETHYTH.

VY nocangammoj npakcu ECJBIT je noTBpano cBojuM npecyaama 1 IpeIHOCTH
WHTEpHeTa HaJ APYTUM IITAMIIAHUM U ayJTHOBU3yEeITHUM MEIUjUMa Y TIOTIIEy
oJlaKIIaBama Bohema JeMOKPATCKE U jaBHE 1edaTe y MUTambUMa O]l jABHOT HHTe-
peca, a mocebHo ce (pokycrupao Ha obaBe3e U ONTOBOPHOCT /SP-0Ba 3a caupxkaj
web-cTpaHuIla, Te MUTaka OJTOBOPHOCTH KOA HH()OPMATHUBHUX online n3nama
MTaMIIaHUX MEIWja U OATOBOPHOCTH 3a NIHjeJheHhe caapkaja Ha HHTepHETY. C
003MpOM Ha pa3IMUUTOCT U OpojHOCT MuTama o kojuma je ECJBII pacnpasibao,
Hemoryhe je y ¢popMu d1aHKa HABECTH CBE IPUHITHTIC KOje je M3Tpaariia Cyacka
npakca y Torjieay ciobone u3pakaBama IpUMjembUBe U HA HHTEPHET, 0all Kao
mTo je Hemoryhe n mpensuajetu o kojuM he cBe mutamuma ECJBII y ToM cmucy
pacmpaBisatu y OynyhHoctu. Ha ocHOBY nocagamme npakce, Mehytum, Mmoryhe
je 3akspyuutn ga ECJbII ommTe mpuHmumie npuiarohasa criemuuaHOCTAMA
MHTEpHETa Kao cpeacTBa KoMyHUKanuje. Tako je, omnyuyjyhu o nmpeacraBuu y
npeamety Perrin v. the United Kingdom?!, koju ce THIIA0 Ka3He U3peUeHe 3a 00ja-
BJbUBA-E ONCLEHOT caapkaja Ha nHTepHeTy, ECJBII ycTBpano na je mujemame
y clo0oy M3pakaBama yTBPHEHO y OBOM IpeaMETY, OMITo IpenBrl)eHO 3aKOHOM,
MMaJIo JeTUTHMAaH IHJb ¥ OWJI0 MPOMOPLMOHATHO Ka3HU U3PEUCHO] TIOHOCHOILY
TpeAcTaBKe Of cTpaHe qoMahmx cymoBa, YMMe je TIOTBpleH CTaH apa TPOCTETe-
HOT TecTa M y OJIHOCY Ha U3pa)kaBame MocpecTBOM HHTepHeTa. Kana je pujeu
0 OTICIICHOM, HEMOPAJTHOM, PACUCTHIKOM, UIIH, jeITHOM Pjedjy, He03BOJHEHOM

19 ECJBIL, Kalda v. Estonia, no. 17429/10, 19 January 2016, nocTtymHo Ha https.//hudoc.echr.
coe.int/ , Ha gan 20. oktoOpa 2019. ronune.

20 ECJBIIL, Mosley v. the United Kingdom, no. 48009/08, 10 May 2011, noctymso ua https.//
hudoc.echr.coe.int/ , na nan 20. okto6pa 2019. roqune.

2VECJBIL, Perrin v. the United Kingdom, no. 5446/03 18 October 2005, nocrynHo Ha https.//
hudoc.echr.coe.int/ , na nan 20. okto6pa 2019. roguse.
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ca/ipkajy, 3HAUajHO je TIOMEHYTH IIPECYAyY v IpeaMety Féret v. Belgium??, y k0joj
j€ yCTaHOBJHEHO HETIOCTOjalbe KpIIekha clI000/ie H3paXkaBamba Ha KOje ce IT03UBa0
TTOJTHOCHJIAIT TIPENICTABKE, TUCP IMMOTUTHYKE MapTHje y benruju koju je y mram-
naHoj myOIMKaUju 1 Ha MHTEPHETY 00jaBHO PACHCTUYKH aHTUMUTPAHCTKH T10-
JUTAYKY TOBOP. YHEKOIUKO cirraHuM TipodsiemMoM ECJBII ce 6aBro u 'y mpenMeTy
Sinkova v. Ukraine?, y xojem je yTBpheHO 1a U3pHILIAEHE TPOTOTHUIIILE YCIOBHE
Ka3He MMOJHOCUTEJbKH TPEICTABKE 3a MPOBOKATHBHY MepPOopMaHC TIPH PaTHOM
MeMopHjany y YKpajuHHU KOjH je TIOCTaBJbeH U Ha HHTEPHET, HHjE MPENICTaBIhaIO
TIOBpPETY IpaBa Ha cloboay u3paxkaBama. Cirydaj ce OJHOCHO Ha XallIlIeHke, TPH-
TBOp 1 ocyny Ane CHHKOBE, KOja je, y CBOjOj M3BEI0H IeKia jaja Ha riameny ['po0-
HUIIE HETTIO3HATOT BOjHUKA Y KujeBy, y 3HaK HABOJTHOT POTECTa MPOTHUB TPOIIEHa
MPUPOIHOT raca, HAKOH Yera je yxariieHa u ocyleHa 3a CKpHaBJbEHE TPOOHHUIIE.
ECJBII je yTBpnmo 1a je ocyaa yTUIlajga Ha FbeHO TIPaBo Ha 10001y U3pajkaBamba,
aJIM J1a je MUjelame OMIIo ,,HEOIXOAHO Y JIEMOKPATCKOM APYLITBY , C 003MPOM Ha
TO /1a je caMo TOHAIamke TIOTHOCUTEIbKE MPEACTaBKe MPEACTaBIbaI0 KPUBHIHO
ajero. Y mornieny caapikaja MaHudecranuje cio0oe u3paxanarmba y KOHTEKCTY
WHTEpPHETa, KapaKTepUCTHUHA je U TIpecyna y nmpenMety Alekhina and Others v.
Russia®*, y kojoj je ECJBII yTBpa#o fa cy IPUTBOP U OCY/Ia TPH WIAHHUIIE TPyTIe
,» Pussy Riot* 300T KOHTPOBEP3HOT jaBHOT HACTyTa Yy IPKBH, Kao 1 3abpaHa Jau-
CTpHUOYLIMje CHUMKA HBHXOBOT HACTYTAa Ha HHTEPHETY, MPEACTaBIbaH KPIICHE
MpaBa Ha CI000y M3paxkaBama, C 003MPOM Ha HEMPONOPIIHOHATHOCT H3pEeUeHE
kazHe. Caapikaj M HAUMH YIpaKibaBama cI000e u3pakaBama MOCPeICTBOM
uHTepHeTa OmiM cy nipeamet u pecyne PETA Deutschland v. Germany® y k0joj
je ECJBII ytBpauno na lbbemauxa nuje npexpurmia wian 10. EKJbII kana je cnpu-
jednia o0jaBJpMBaILE TIJIaKaTa HA jaBHUM MjeCTHMa U TOCTaBJhamkhe UCTUX Ha
WHTEPHET Ha KOjUMa Cy CIUKE KMBOTHIbA y KaBe3uMa yropeleHe ca ciukama
3aTBOPEHUKA Y KOHIIEHTPAIIMOHUM JIOTOpruMaZ®. Y mpeMeTy JTOHEeKIIe CTHYHOM
npetxonHoM, Tierbefreier e.V. v. Germany?’, pa3martpajyhu na nu he moTBpanTH
OIITYKE FheMauKUX CYZI0Ba O U3/IaBamy 3a0paHe 3a Cy30ujame UIeTaIHO TIPUKY-

22 ECJBIL, Féret v. Belgium, no. 15615/07, 16 July 2009, noctymiHo Ha https.://hudoc.echr.coe.
int/, na nan 20. okTob6pa 2019. ronune.

23 ECJBI, Sinkova v. Ukraine, no. 39496/11, 27 February 2018, noctynHo Ha https://hudoc.
echr.coe.int/ , na nan 20. okto6pa 2019. ronune.

24 ECJBIN, Alekhina and Others v. Russia, no. 38004/12, 17 July 2018, noctynro ua https.//
hudoc.echr.coe.int/ , Ha nau 20. oktoopa 2019. roqune.

25 ECJBII, PETA Deutschland v. Germany, no. 43481/09, 8 November 2012, jocTynHo Ha
https://hudoc.echr.coe.int/, Ha nan 20. okTobpa 2019. roguHe.

26 Ciry4aj je HacTao Kajia Cy MpEeKUBjelIH KUI0BCKOT X0JIO0KAyCTa 3aTPaskuIii 3a0paHy Jbe-
IJbCHbA MJIaKaTa Ha KOjUMa Ce UCTUYY CIMYHOCTH M3Mehy MaJTpeTHpama )KUBOTHEbA U TaTHE
JKpTaBa y HAIIUCTHYKUM JIOTOPHMA.

2T ECJBIL, Tierbefreier e.V. v. Germany, no. 45192/09, 16 January 2014, nocrynuo Ha https.//
hudoc.echr.coe.int/ , na nan 20. okto6pa 2019. roguse.

1032



36o0puuk pagosa [IpaBHor paxynrera y HoBom Cany, 3/2020

IJBCHUX CHUMaKa TeCTHpama Ha xuBoTumama, ECJBII je yrBpamo na cy nomahu
CyJOBH mocturiu oarosapajyhu 6ananc uszmely unana 10. EKJbII n npaBa xom-
MaHHWje J1a 3alITUTH CBOj YIJeNn, Y KOHAYHUIIN MToApKaBajyhu 3a0pany koja ce
OJTHOCHJIA Ha MOCTaBJbahe HCTUX CHUMaKa Ha HHTEPHET, C 003UPOM Ha TO J1a je
,IIPEIMETHU CHAMAaK CauWib-EH OJI CTpaHe 0coOe Koja je 3J0yIOTpHjeOmIa CBOj
CIIy>)KOCHU CTaTyC U y TQjHOCTH HAIlpaBUJIa CHUMAK Y OKBUPY IMPUBATHUX IPO-
cTOpHja Tocoaania. 28

O 0oaroBOPHOCTH PAa3IMUUTUX aKTEpa y OJHOCY Ha KOMYHHUKALU]y TIOCPEa-
ctBoM unTepueTa ECJBII je pacrnpasisao y npeamety K.U. v. Finland?®, xoju ce
MprUMapHO TULA0 MOBPEZE MpaBa Ha MPUBATHOCT, 3amTuheror ynanom 8. EKJBIT.
YV 0BOM mpeaMeTy ce paguio O Orjiacy KOjH je campikaBao CIIUKY U Teae(hOHCKH
0poj, a KOjH je HEMO3HATO JIULE Y MaJOJbETHUKOBO UME IMIOCTABHUIIO HA HHTEPHET
NeJTUHT cajTy. HakoH mITO je oTall MaJIoJbeTHUKA 3aTPakHO Of MOJIUIHje Ja
uaeHTuuKyje ocoly Koja je mocTaBuia oriac Kako OM MOIHUO TykKOy MpOTHUB
TOT JIUIIA, TIPOBAjIIEP YCIIYTa je 0M0M0 a OTKPHje HISHTUTET BIIacHUKa [P anpe-
ce, mo3uBajyhu ce Ha YroBOp O MOBjePJBUBOCTH U 3aIITUTH MOAATaKa KOPUCHHUKA
BEroBux yciyra. [lomuija je moToM 3aTpakiiia ofl cyaa a o0aBexe ImpoBaje-
pa na objenoganu TpaxkeHe nHGopMaluje, Ho, mpema Baskehem pUHCKOM 3aKOHO-
TIaBCTBY, TTOJIMITH]a ¥ CYAOBHA HUCY MOTJIM 3aXTjeBaTH OJ IIPOBajaepa aa UICHTH-
¢duxyje ocoly koja je o0jasuina ornac. ECJBII je yctanoBuo aa ,,uako cy ciodozaa
n3pakaBama U MOBjepJEUBOCT KOMYHHUKAITH]ja OJf TPUMApHOT 3Havaja, ¥ NaKo
KOPUCHUIIM TSJICKOMYHUKAITMOHUX U HMHTEPHETCKUX yCIyra MOpajy UMaTH ra-
panIMjy aa he ce momToBaTH HIUXOBA MIPUBATHOCT U CJI000/1a M3pakaBarba, TakBa
rapasiiyja He Moke OMTH aricollyTHa U MOBPEMEHO MOpa OICTYIUTH el APyTuM
JETUTUMHUM HMIIEpaTUBUMA, TIONYT CIpevaBama Hepeaa i KpUMUHATIA UITH 3a-
HITUTE ITpaBa 1 ciodoaa Apyrux. 3anemapyjyhu nurtame 1a J1 HoHaIIambe 0co0e
KOja je IMOoCTaBuIa HEMO3BOJHEHH OTJIac Ha HHTEPHET MOApa3yMHjeBa IPUMjEHY
wiaHoBa 8. u 10., umak je 3ajaTaxk 3aKkoHOAaBLA 1a 00e30jenn OKBUP 3a IOMHUpe-
e PA3IUYHMTHX 3aXTjeBa 3a 3alITUTY Y OBOM KoHTeKCTY.3? TakaB okBHp, Mely-
THM, Y TO BpHjeMe HHje M0CTojao y Jeruciatusu Ouncke, yeaujen dera je ECJbIT
yctanoBuo kpiree EKJBIL. Onmyky cynportry oBoj, ECJBII je mormo y mpemme-
Ty Wegrzynowski and Smolczewski v. Poland?' y norjieny HaBoja JBOjJHIIE aBO-
KaTa J1a IOJbCKH CYJIOBH HHCY YCITjeIIH JIa 3allITUTE FhUXO0BO MPABO Ha IPUBATHOCT,
jep cy omOuiu 1a M3/1ajy HaJIoT 3a YKJIamame YiaHka ca web-crpanune. [logHo-
CHOIIH CY TPaXKUJIH TAKaB HAJIOT JIBHj€ TOJJUHE HAKOH IITO CY YCIJEITHO TY KUK

28 Ibid., para. 53.

2 ECJBIL, K.U. v. Finland , no. 2872/02, 2 December 2008, nocrymHo Ha https.//hudoc.echr.
coe.int/ , Ha gan 20. okToOpa 2019. ronune.

30 [bid cr. 49.

3SUECIBIL, Wegrzynowski and Smolczewski v. Poland, no. 33846/07, 16 July 2013, noctymHo
Ha https.//hudoc.echr.coe.int/ , na nau 20. okro6pa 2019. roaune.
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WCTE HOBUHE 32 UCTH YJIaHAK Y FbIXOBOM mTamiianoM m3namy. ECJBII je 6no cra-
Ba JIa Cy TIOJbCKH CYIOBH YCIIOCTaBHJIM OATOBapajyhy paBHOTeXY n3Mely mpasa
Ha cJ10001y M3pa’kaBama U IIpaBa Ha MOMITOBAKE IPUBATHOCTH, TIOCEOHO NMajyhu
y BUJly JIa HUje Ha CYJI0BMMa Jia YKJIOHE U3 JABHOCTHU CBE TParoBe myOJInKaimja, Te
Jia Cy MOJHOCHOIIM UMAJTH Ha pacIiojiararmy MpaBHU OKBHP 32 HCXOheHhe KeJLeHOT
pe3ynraTa v y OKBHPY HAIlHOHAJHOT MpaBocyha, mTo Huje OMo cityyaj y mpeTXo-
HO ToMeHyToj nipecyau K.U. v. Finland. OnroBopHOCTH pa3auduTHX aKTepa y
norfieny ynpaxmasarma ci1000/e u3pakaBama MoCpeICTBOM HHTEpHeTa Ouia je
npenmet u npecyne Delfi AS v. Estonia®, y xojoj je yrpheno na Ecronuja Huje
npekpurmia yiad 10. kajga je ycTaHOBHIIA OTOBOPHOCT MOpTaa 3a KJIEBETY I0-
YUBEHY KOMEHTapruMa 00jaBJbeHUM Ha YJIaHKE TopTajia. Y mpoBohemy TpocTe-
MEHOT TECTa YCTAaHOBJHEHO j€ J1a je MOCTOojajio OTpaHuUeHe cI000/1e n3pakaBama
W3PHIAKEeM Ka3HH, aJld Ja Cy UCTe KazHe OWJie pOoMrcaHe 3aKOHOM, HMalle Jie-
TUTHMaH LUJb U OHJIe TPOMOPIIMOHATIHE M HEOIIXOHE Y IEMOKPATCKOM JPYLITBY.
OBOM TIpeCyZIOM je pHjellieHa 0Tana CriopHa CUTyallhja yCMjepeHa Ha THTamhe
Jia JIM ce BIaCHUK MOpTaJia cMaTpa OATOBOPHUM 3a KOMEHTape Koje KOPHUCHUIU
MIOCTaBJba]y Ha Web-CTPaHUILY HIIH j& web-CTpaHHUIa TIPOCTO CKIATHUINTE cCap-
JKaja 3a Koju BIacHUK He oArosapa. Cinynum npobiemom ECJBII ce 6aBuo u 'y
npenmery Magyar Tartalomszolgadltatok Egyesiilete and Index.hu Zrt v. Hungary®,
y KOMe ce Takohe paauiio o Ka3HU U3pEueHOj MopTaly 3a KOMEHTap KOPUCHHKA,
nako je y oBoj mpecynu ECJbII ytBpamo na Mahapcka Huje ycmjena 1a ypaBHO-
TEXU MPaBO Ha MIPUBATHOCT U MPABO HA CI000/y M3paKaBama, Kajia je qomahu
CYJl IOMHjETHO TITeTy 300T MOBpelie MOCIOBHOT YIUIeNa YUHbeHE KOMEHTApOM
Ha nopTaiy. KomenTap Ha Onory OHoO je mpeaMeT u mpecyae y ciaydajy Savva
Terentyev v. Russia®*, y k0joj je yTBpheHO Jla M3pHuIlame YCIOBHE Ka3He JIUITY 300T
o0jaBJpHBaba KOMEHTapa O 3JI0YNOTPEOU MOTUIHje TPEACTABIba KPLICHE MTpaBa
Ha 0001y M3paXkaBarma’, y3eBIIH y 003Up KOHTEKCT y KOjeM je KOMEHTap JIar.
VY uctoj nmpecyau je yro30peHo U Ha TO J1a 3aKOHH KOjH CAaHKIIUOHUIILY TOBOP M-
XK€ U MOACTUIIakhe Ha HACUJbE MOPajy OUTH jaCHH W MPEIU3HO NePUHUCAHH,
Kako Ou ce n30jeryia CuTyanuja y Kojoj ApkaBa MMa MPEemrupoKo U MOTSHIHjaTHO
MOJIJIOHO 3JI0YTIOTPEOH JUCKPEIHOHO MPaBo Ja Mpoliecynupa TakBa jjena.

32 ECJBII, Delfi AS v. Estonia, no. 64569/09, 10 October 2013, nocrynno Ha https://hudoc.
echr.coe.int/ , na nan 20. okto6pa 2019. ronuse.

3 ECJBIL, Magyar Tartalomszolgaltatok Egyesiilete and Index.hu Zrt v. Hungary, no. 22947/13,
2 February 2016, noctynno Ha https.//hudoc.echr.coe.int/ , na nan 20. oktodpa 2019. roguse.

34 ECJBIL, Savva Terentyev v. Russia, no. 10692/09, 28 August 2018, noctymro Ha htips:/
hudoc.echr.coe.int/ , Ha naH 20. okto6pa 2019. roqune.

35 TIpeAMETHH KOMEHTAp y OBOM TIpEAMETY OUO je 00jaB/beH Kao OArOBOP Ha U3BjEIITa]j O
HOJIMTHYKH MOTHBUCAHOM IPETPECY MpOCTOpHja HOBUHA. [ToqHOCHIAI TPEACTABKE j& Y CBOM
KOMEHTapy MOJUIajle Ha3Bao ,,cCBUkHaMa’ U ,,KyKaBHIIaMa“‘, HAKOH Yera je J0O0MO jeTHOTOU Y
YCJIOBHY Ka3HY 3a jaBHO MOJACTHLAKE MPXKILE U HEIPHJaTeIbCTBA U TIOHM)KABakbE J0CTOjaHCTBA
rpyIie JbyiM Ha OCHOBY HbHXOBE ITPUIIATHOCTH OipeheHOj APYIITBEHO) IPYIIH.
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[Tpunnmn ycranoBsbeH rmpakcom ECJBIT y morneny onroBopHOCTH ayTopa/
n3JaBaya/ypeiHUKa ITaMIaHUX Menuja, npuxsaheH je U y onHocy Ha ayTope/
n3IaBade/ypeqHuKe web-u3nama, T je TaKo y IpenMeTy RizZovy panter, 0.S. V.
the Czech Republic’® yrBpheno na uuje Guito kpmema wi. 10. y cinydajy qomahe
ocye 300r 00jaBJpMBaba WIAHKA O YEITKOM MUHHUCTPY M FbeTOBUM ~“MYTHHUM
Be3zama”, [IPH YeMy je y Ipecyau HarlalleHo Aa Yak U KaJia ce mpeAMeTHa myoiu-
Karrja 0aBW MUTAUMAa O] jaBHOT 3HAYaja, M3/IaBadl MOPajy JjeTOBaTH MaKJbH-
BO U OJITOBOPHO M 00€30jeANTH J1a ce ,,IpaBo Ha yriea™ Tpehux cTpaHa 3alITUTH
Ha oJroBapajyhu HauWH.

VY cnyuajy Kan je pujed 0 apXuBHpamwy, OJHOCHO Mpey3uMamy onpehenor
cazip)kaja ca MHTEpHETa, 3HAYajHO je IOMEeHYyTH nipecyny Times Newspapers Ltd
v. the United Kingdom (nos. 1 and 2)*’, y x0joj ce paauiio o caapxajy 00jaBJbeHOM
y IITaMITAaHOM MEIHjy KOjH je OMO IpeaMeT CYICKOT MOCTYTKa, Y TPEHYTKY Kal
j€ UCTH caJipikaj MOCTaBJbeH U Ha MHTepHET. OBlje ce Kao OMTHO MOjaBHUIIO MUTa-
€ POKOBA 32 TOTHOIIEH-E TYkK0€e, OlTHOCHO HACTyTamka 3aCTapjelIOCTH Y OTHOCY
Ha, y OBOM cllyu4ajy, Ajeno kiesere. Mako je ECJbII ycTBpano Kako muTame po-
KOBa CIajia y OKBUP T'PaHUIA Ap’KaBHE MPOITjeHE, UITaK je 3ay3e0 CTaB 10 KOjeM
ce y OBOM NpeAMETY HHUje paauiio o Kpuiewy diana 10. EKJBIT.

Kpeupame noBesnunna, ka0 OCHOB OJJTOBOPHOCTH, OHIIO je TIpeIMeT IPoCy-
husama y cnyuajy Magyar Jeti ZRT v. Hungary*®, y xojem je ECJBII notBpmo
OITOBOPHOCT MEAHjCKUX KOMITAaHU]ja 32 XUIIEPITUHKOBAH CANIPKa] Y (BUXOBUM
wiannuma. Ciydaj ce oqHOCHO Ha MahjapcKy MeAHjcKy KOMIIaHUjy U oreparepa
MOMyJIAPHOT WHTEpHET MHPOPMATHBHOT MOpTaia, Ha KOME je 00jaBJbeH UJlaHaK
0 MHIUACHTY y KOjU ¢y Ouin ymujemanu (yn0ajacku HaBUjauyu KOjU Cy CKaHIu-
panu pacUCTHUKE Mapojie W MPHJETIIN POMCKO] Ajeru. YraHak je YKIbydInBao
MOBE3HMIY Ha Youtube BIIEO CHUMAK POMCKOT JIUepa Y KOME OH TOBOPH O HAaBHU-
jaurMa Kao 4IaHOBHMa JIECHHYApPCKe CTPAaHKE OATOBOPHE 32 aHTHPOMCKY TTOJH-
Tuky. [loMmenyTa cTpaHka je HAKOH TOT Ty KHJIa POMCKOT JHAepa U MOAHOCHOLA
npeacTaBke 300r kieBete. Mahapcku CyloOBH YTBPIMIIH CY Ja jeé POMCKH JTUICP
M3BPILHUO JjeNI0 KJIEeBETe, Kao U J1a je MOAHOCHIIAL] IPEICTaBKEe OATOBOPAH jep je
M3BPIINO MHPEHE KIeBeTHIUKE n3jaBe. OBoM mpecynom ECJBII je koHCTaTOBaO
na Malhapcku CyJJOBM HHUCY TIOCTHUTIIN PaBHOTEXKY U3Mely ciio0o/e n3paxkaBama,
Ha jeJTHOj, ¥ TIpaBa Ha yIJIed, Ha JPYyTroj CTpaHH, Te 1a IPHUM]jeHa IIPUHITHIIA 00jeK-
THUBHE OATOBOPHOCTHU 0OJ] cTpaHe MahapCKuX Cy/0Ba MPeACTaBJba HECPAa3MjepHO
OorpaHWYeHE MpaBa Ha CI000y M3pakaBama MOTHOCHOIA ITPEACTABKE.

36 ECJBIL, Riizovy panter, o.s. v. the Czech Republic, no. 20240/08, 2 February 2012, mo-
CTYIHO Ha https://hudoc.echr.coe.int/ , Ha nan 20. okto6pa 2019. ronune.

3T ECJIBIL, Times Newspapers Ltd v. the United Kingdom (nos. 1 and 2), nos. 3002/03 and
23676/03, 10 March 2009, noctymHo Ha https.//hudoc.echr.coe.int/ , Ha nan 20. okrobpa 2019. ronuse.

3 ECJbIL, Magyar Jeti ZRT v. Hungary, no. 11257/16, 4 December 2018, noctyHo Ha https.//
hudoc.echr.coe.int/ , na nan 20. okto6pa 2019. roguse.
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O 3nauajy Bolhema jaBHE aebaTe u MOTPeOU CIIOO00THOT U3pakaBama y TOj
cdepu, a nocpeactsom uHTepHera, ECJBII je ommyuuBao y npeamery Renaud v.
France®, y xojeM je MMOAHOCHIIALL ITPEACTaBKEe, OCHIBAY JIOKAITHOT YAPYKEeHba Koje
ce MPOTHBHJIO BETUKOM I'pal)eBHHCKOM MPOjeKTy IJIaHUpaHoM y rpany CeHc,
TIOKPEHYO Web-CTpaHUIly, OIITPO KPUTHUKY]YhH TpaoHAuSTHIKA, Ka0 OITOBOPHOT
3a mpojekat u3rpaame. Cmarpajyhu na cy KpUTHKE jaABHUX JIMYHOCTH JHO JIPY-
HITBEHE Jie0aTe U MOKeJbHE MOJTUTHYKE pacipane, Te Jla KpUBUYHA OCy/1a 3a Kie-
BETY M YBpely MpeAcTaBJba KpILeHEe cI000/1e U3paKkaBarmba rapaHTOBaHE YJIaHOM
10., ECJBII je mpecynmno y KOPUCT MomHOCHOMA. [InTame jaBHOT HHTEpeca, Kao
npenmMera nedare Koja JOMPUHOCH JIEeMOKPAaTHU3alUji APYIITBA HYKHO CE U Yy
BenukoM Opojy pecyna ECJbII Tnue u mpuBaTHe chepe )KHBOTA jaABHUX JTUUHO-
ctu. Tako je Benuko Bujehe ECJbI1 y npenmery Couderc and Hachette Filipacchi
Associes v. France* jenHOTIacCHO yTBPIHIO J1a CY (DPAHITYCKH CYIOBH MPEKPITHIIH
wian 10. EKJbIT kaxkxmaBajyhu MaraszuH Koju je 00jaBHO YjaHaK O HEMPU3HATOM
njerety mpuHIa ox Monaka. [Ipecymom je yTBpheHo 11a je TocTojame HeMpru3Ha-
TOT JjjeTeTa y KOHTEKCTY MOHapXHje HECIIOPHO Y JABHOM MHTEpeCy U Aa QppaHIy-
CKH CYJIOBH HUCY YCITj€JTH IIPAaBUITHO JIa YPAaBHOTEKE IPHHUEBE HHTEPECE O TPH-
BAaTHOCTH ca co00I0M U3paxkaBama. Mako ce mpecyja 0OJHOCHIIA HA YJIaHAK
00jaBJbeH y M TAMIIAHOM MEIIH]Y, HCTH WIAHAK je OMO MOCTaBJ/heH U HAa HHTEPHET,
Y TO Ha BEJIMKOM OpOjy pasIuYuTHX web-CTpaHHLA.

IIpecyna xoja je m3a3Baia M3y3eTHY MaKbY, KaKO 300T MOJTUTHYKOT, TAKO U
300r 3HaUaja y OJJHOCY Ha MHBOJIBHPaHa KOHBEHIIMjCKa MpaBa Ouiia je mpecya y
npenmery Fatullayev v. Azerbaijan?!, y KojeM ce, HaKOH IIITO je ocyleH 3a KiieBe-
Ty U NIPHjEeTHY TEPOPU3MOM Yy HOBHHAMa U Ha Web-TIOCTY, TOKOM H3Ip’KaBamba
3aTBOpCKE Ka3He, OCHUBAY U TJIABHH YPEIHUK JBOje HOBUHA, OIHOCHIIAI] ITPE/I-
craBke ooparno ECJbII HaBonuMa 1a je mocTynuma azepOejllaHCKUX BIACTH
JIOIILIIO JI0 KPIIeka HeroBe cio0o/ie n3pakaBama M Mpasa Ha MOIITEHO cyheme.
Amnanusupajyhu okonnoctu ciydaja, ECJBII je ycTBpauo na je y o0jaBJbeHUM
YJTaHI[MMA TIOTHOCHUIIAIL TPENICTABKE ,,AMa0 MIPAaBO HA CKPETambe MaXKbe JABHOCTH
Ha [TUTakba Ol ISTHTHMHOT jaBHOT HHTepeca #?, Te /i je Ayroroauiimba 3aTBOPCKa
Ka3Ha KOja MY j€ U3peUucHa HeIpOITOPIIMOHATHA B 00ecxpabpyjyha 1o TpuHIIAII ¢J10-
6oze menuja®, yenujen vera je yrBpheno kpuierbe wi. 10. u wi. 6 EKJBIT u Hapelje-
HO a3epOejIaHCKUM BIaCTHMAa JIa TIOJHOCHOIIA TIPEICTaBKe IMyCTe Ha CII000Y.

3 ECJBIL, Renaud v. France, no. 13290/07, 25 February 2010, noctynuo ua https.://hudoc.
echr.coe.int/ , Ha nan 20. oktoopa 2019. ronune.

40 ECJBIL, Couderc and Hachette Filipacchi Associes v. France, no. 40454/07, 10 November
2015, noctynHo Ha https://hudoc.echr.coe.int/ , Ha naH 20. oktob6pa 2019. ronqune.

4'ECJBIL, Fatullayev v Azerbaijan, no. 40984/07, 22 April 2010, nocrymHo Ha https://hudoc.
echr.coe.int/ , Ha nan 20. okto6pa 2019. ronune.

42 [bid cr. 126.

4 [bid cr. 128.
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OnmTe TPUHIKI Ja ¢€ KOI MPOIljeHe MOCTojama KpIIemka CiIo0oae nu3pa-
JKaBama PEJICBAHTHUM CMaTpa U3HOIICHE YHHCHUIA, HE U BPUjSHOCHUX CY/I0-
Ba, ECJbII je y omHOCY Ha MHTEPHET MMPUMHjCHHO Y TIpECynn y mpenMety Aleksey
Ovchinnikov v. Russia**, y kojeM je OGuia prjed 0 CEKCyaaTHOM 3JI0CTaBJbamby J1je-
gaka y KaMITy Of] CTpaHe Jjere ApKaBHUX (GyHKITHOHEPa, O YEMY j& ITOTHOCHIIAIT
npencTaBke 00jaBUO WiaHAK y HOBHHAMA U HA UHTEPHETY, HAKOH uera je ocyheH
Ha HOBUAHY Ka3HY 1 00jaBJbHBAILE M3jaBe KOjOM MOBJIAUM paHH]je HAITHCAHO, YCITH-
jeI HeO3BOJBEHOT ,,MUjellamha y ucTpary™. Mako je onmTu mpuHIHI Ja jaBHE
JUYHOCTHU YXKUBAJy VKU 00MM 3aIITUTE Kaj je pujed o cinodoau meanja ECJbIT
HArJIaCHo U y 0BOj pecyau™®, UIaK je y AMCIO3UTHBY CTA0 HA CTAHOBMIIITE /1A Y
OBOM IIpeaMETY HUje OMII0 KpIIIera cI1000/1e n3paxkaBama, ¢ 003UPOM Ha YHHHC-
HUIY J]a Ka3Ha Koja je U3peyeHa IOIHOCHOIy MpeNICTaBKe HUje Ouia Hempumje-
peHa u mpeTjepana. PaznukoBame y m3pajkaBamy BPEIHOCHUX CYIOBa, HA jeTHO],
Y CaollllTaBaky YHHCHUIIA, HA JPYTOj CTPaHH, CBOje onpeameheme je Hanuio u
y mpecynu y npeamety Szima v. Hungary*®. icti ipenMeT ce THIIA0 MOIHOCH-
TeJbKE MPEJICTaBKe, KOja je Ka0 BHCOKH MOJUIIA]CKU Ty KHOCHHUK Y MEH3UjJH Ha
web-CTpaHUIIN TIOJUIIN]CKOT CHHANKaTa 00jaBujIa HU3 HaIMca o HeucruraheHnm
HaKHa/laMa, HAaBOJTHOM HENOTHU3MY U HEJIOJIMYHOM MOJIUTHYKOM yTHIA]Y Y KPY-
TOBHMa TIOJIMITH]je, HAKOH Yera je pakajoBaHa W HOBUaHO KaxkmeHa. ECJbII je
CTa0 HA CTAHOBUIIITE J]a Y OBOM IPEIMETY HHje OMIIO KpIliekha cI000/e n3paxa-
Bamba, jep Cy W3HEIICHW HAaBOIW IPEACTABIbAIN TBPAILE KOje OU, Yak M Ja Cy ¥
NKTaky BPEIHOCHH CYI0BH, MOpaJie UMaT oxpehern unmbeHnanu ocHoB . Criuan
craB ECJBII je 3ay3eo u y nmpecynu y npenmety De Lesquen du Plessis-Casso v.
France (no. 2)*, y koMe je OAHOCHJIAI] TBPHO J1a Cy (PPaHIyCKHU CYIOBH MOBPH-
JeIUITN BETOBY CI000Iy U3pakaBama TUME IITO CY T'a KPUBUYHO Ka3HIIIH 300T
KJICBETE MOJIUTUYApa, U3BPIICHEe 00jaBOM OTBOPEHOT IMHCMa Ha UHTEPHETY y
KOME je TOTUYHOT IMOJINTHYIapa OCyIHO 3a n30jeraBame BOjHE CIIYKOe Y AIDKHDY.
ECJBII je noTBpano ctaB ppaHIyCKHX CYA0Ba O OCYAH, CMaTpajyhu 1a je Mulsbe-
e KOje je TIOTHOCHIIAIl ICKa3a0 y OTBOPEHOM MTHUCMY OHJIO0 06€3 NKAaKBOT UYHHhC-
Hu4HOT ocHoBa. Mcrum nutamem ECJBII ce 6aBuo u y npecynu Egill Einarsson
v. Iceland® y k0joj je yTBpheHO [1a Cy MCAaHICKH CYIOBU TIOBPHjEIUIM IIPABO Ha

44 ECJBII, Aleksey Ovchinnikov v. Russia, no. 24061/04, 16 December 2010, gocTyHo Ha
https://hudoc.echr.coe.int/ , na nan 20. okto6pa 2019. ronune.

45 ¢1.43. Tlpecyne.

46 ECJBIIL, Szima v. Hungary, no. 29723/11, 9 October 2012, noctymnso Ha https.//hudoc.echr.
coe.int/, Ha naH 20. oktoopa 2019. rogune.

4T Mpuaiun ycranoBibeH y npecynn ECIBIL Jerusalem v. Austria, no. 26958/95, § 43, 2001,
IIOCTYITHO Ha https://hudoc.echr.coe.int/ , Ha nan 20. oktoOpa 2019. ronuse.

48 ECJBIL, De Lesquen du Plessis-Casso v. France (no. 2), no. 34400/10, 30 January 2014,
TIOCTYITHO Ha https://hudoc.echr.coe.int/ , Ha nan 20. oktobpa 2019. ronune.

4 ECJBI, Egill Einarsson v. Iceland, no. 24703/15, 7 November 2017, nocrymHo ua https://
hudoc.echr.coe.int/ , na nan 20. okto6pa 2019. roguse.
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MPUBATHOCT TMOHOCHOIIA MTPEICTABKE OA0ANBIIN HETOBY TYKOY IIPOTUB KOPH-
CHHKa WHTEPHETa KOju ra je Ha3Bao ,,cunoBaresbeM ', ECJBII ce Huje carmacuo
ca IIPUCTYIIOM HAITHOHAJHUX CyI0Ba, cMaTpajyhu ma momaha mpecyna Huje ycro-
CTaBHJIa paBHOTEXKY M3Mel)y mpaBa Ha MPUBATHOCT U IpaBa KOpUCHUKA [nsta-
gram-a Ha cioboxy n3pakaBama, YCIHje Yera je yCTaHOBJBFEHO KPIISHhe TTpaBa
Ha MOIITOBakE MPUBATHOT kKUBOTa npema unany 8. EKJBII.

Kopumreme web-aapeca y cBpXy oriamiaBama OUIO je TpeaMeT OITydIH-
Bama of1 ctpane ECJBII y npecyau Mouvement raélien Suisse v. Switzerland',
KOjoM je yTBpleHO 1a 3a0paHa oriamaBarma IMyTeM IIakaTa opraHu3aIije mo-
HOCHOIIa TIPEJICTABKE MPEACTaB/ba OTpaHUYABAKE CII000/IE U3paKaBamba, aju Ja
j€ UCTO orpaHWYaBame ciI000/e N3pakaBarma OMJIO OTPaBIaHO M IPYIITBEHO
notpedno. O6pasznaxyhu omnyky, ECJBII je koHCTaTOBao Aa, nako HUje OHIIO
CTIIOPHO J]a TOTUYHHU IJTIAKaT He CaJIpyKA HUIITA HE3aKOHUTO WJIH MOKAHTHO, HA Y
TEKCTY HH Y WIyCTpallrjama, orjiaiaBame web-CTpaHuIle OpraHu3alrje Ha HCTOM
TJIaKaTy je onpehene caapikaje, ykbydyjyhu IpoMoIHjy KJIOHHUparmba JBYIU U CeH-
3yajHe MeIuTalllje, YYUHHUIIO JOCTYITHUM CBUMA, YKJby4yjyhu u MajosbeTHUKE.
[Ipumjehyjyhu ga cy mBajmapcku CyI0BH MaskJBHBO 00Pa3IOKILTH CBOjE OITyKE,
a takole y3umajyhu y 003up orpaHuyeHH OTcer OcropeHe 3a0paHe, KOju ce Huje
MIPOIIMPHO HU Ha YIAPYKeHke, HUTH Ha leroBy web-cTpanuity, ECJBII je 3ay3eo
CTaB Jla HAJJIC)KHHU OPTaHU HUCY TPEKOPAYHIIU CJI000HY TPaHUILY IIPOI[jeHEe KOja
UM Ce Tpy’Ka y MOorJieny peryiaiije KOpUiITema jaBHor mpoctopa. Kpiieme
cinoboxe u3paxasama ECJIbII Huje ycranoBuo Hu y ipeamety Animal Defenders
International v. the United Kingdom,> xoju ce Tuiao 3a0paHe eMHUTOBaba TEJIE-
BU3HjCKOT CIIOTa YCMjE€PEHOT Ha 3I0yHOTpeOy KUBOTHHA, H3PEUEHY MOJHOCHOLLY
npenctaske. O6pasnaxkyhu cBojy omnyky, ECJbII je koHcTaTOBao ma 3abpanom
MOJIMTUYKOT OTJIalllaBaka Ha TEJICBU3UJH U PAAN]y HUje 3a0pambeH MOTUTUYKH
TOBOp Y IjEJTUHH, jep MTOCTOje ¥ IPYTH HAUMHU OTJIaniaBama, Mel)y KojuMa mpe-
HBaud UHTEPHET KOjH ,,lIpelICTaB/ba MONHO CPEACTBO y OCTBAPEHY aKTHBHOCTH
HEBJIAJUHUX OpraHu3aimja“*,

Beoma 3HauajHUM MHUTamEM y OKBUPY €I0001e Meauja cMaTpa ce MUTambe
3amTuTe u3Bopa napopMmaryja. OnmTe IpuHITHIE y Toreny oBe ciiodome ECJbIT

30 Ciryuaj ce 0OHOCHO Ha IMO3HATOT OJI0repa M MKCIIa KOTa je KEHa OITYKUJIa 3a CHIIOBAbE.
Henyro HakoH 1ITo je meHa Tyxk0a oj0auena, Ha [nstagram-y ce 10jaBUO HeJJOIMYaH KOMEHTap y
KOME je ITHcal] Ha3BaH CHIIOBATEJbEM, a KOjH Cy HCIIaHICKH CyJIOBU OAOYIIN J]a CAHKIIMOHUIIY Kao
KJIEBETY, cMaTpajylin 1a ce paju 0 BpeIHOCHOM CY/y, Ha IITa KOPHCHHUK HMa [PaBO y KOHTECKCTY
cioboze u3paxaparba.

SUECJBI, npecyna y npeamery Mouvement raélien Suisse v. Switzerland, no. 16354/06, 13
July 2012, nocrymiHo Ha https://hudoc.echr.coe.int/ , Ha nan 20. oktoOpa 2019. ronuse.

52 Ibid., para. 76.

33 ECJBIL, Animal Defenders International v. the United Kingdom, no. 48876/08, 22 April 2013,
NOCTYTIHO Ha https://hudoc.echr.coe.int/ , na nau 20. okto6pa 2019. ronune.

4 Ibid., para. 124.
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j€ MIPUMUjEeHUO U Ha U3BjEIITaBamkhe TOCPEACTBOM HHTEPHETA Y HU3Y MIPEAMETA.
V jenHom on ckopatmux, Becker v. Norway>, ECJBII je yrpauno aa je Hopsemnika
npekpmuia giaan 10. Hapehyjyhu HOBHHaApY Ha CBjeI0YM O CBOM KOHTAKTy ca
M3BOPOM, YIIPKOC YHIEHULU J]a ce caM U3BOp uaeHTudukosao. Ocoda koja je
Oma 3BOp MHGOPMAIHja CyodriIa ce ca KpHBUIHUM TOBCHEM HaKOH 00jaBIbH-
Bama YIaHKA Y HHTEPHET U3/lamy Yaconuca. HoBuHapKa Koja je Harucasa dyjiaHak
omowIIa je a OATOBOPH Ha OMJTO KaKBa MUTama 0 MOTyheM KOHTakTy u3Mehy me u
M3BOpa MH(POpMaIIH]ja, OCIamajyhn ce Ha TPaBo Ha 3aIITUTY HOBUHAPCKHUX H3BO-
pa, MaKo ce JUIe caMo UACHTU(PHKOBaJIO kKao m3Bop nHpopmaruja. Cta ECJbII,
WCKa3aH y OBOj MpecyAH, OMo je yCMjepeH Ha TO Ja 3allTHTa U3BOpa Of CTpaHe
HOBUHapa He MOXe OMTH HCKJbYUYCHA TIOHAIIAKhEM CaMOT U3BOPA, T€ JIa TIOCTOjH
orpaHuYaBame cJ1000/1a MTaMIIe Y CBAKOM CIIy4ajy BpIICHa TPUTHCKA HA HOBU-
Hape a OTKPHjy U3BOp HHPOpMAIIHja.

6. 3AKJBYHYAK

WNmajyhu y Buny 3Ha4aj Koju cioboma u3pakaBama IMa Kaja ce TOBOPHU O
JEeMOKpaTHU3alllju APYIITBA Y Y KOHTEKCTY CaBPEMEHHX TEXHOJIOTHja, TTOTPEOHO
je, y cknany ca nmpaxcom ECJBII BpmmTi n3mjene noctojehux 3akoHOJaBHUX OKBH-
pa Ha Ip)KaBHOM HHMBOY CBUX 3eMmasba wianuua EKJbII, y cmucny npenusnujer
nerHUCamka MPOIECHUX acleKara MocTynama mpemMa 3J10ynorpedu ciodoe
u3pakaBama. Pa3nnunTe npaBHe KBaTU(QUKAILH]je, UIH Y HEKUM 3eMJbaMa YaK 1
HBUXOBO HEMOCTOjambe, Kaj je y MUTamby HHTEPHET Ka0 MOJEPHO CPEICTBO KOMY-
HUKaIje, 3acurypHo he JioBecT /10 opacTa Opoja mpeaMeTa OBe BPCTe Mpej
ECJBII. Ilopen HaBeaeHOT, y KOHTEKCTY MOIITOBAKA MPUHLIHUIA YCTAHOBILEHUX
npakcom ECJbII, HeonxoaH kopak yckinahuBama crama y noriieay ciiodosie us-
pakaBama IOCPEACTBOM MHTEPHETA y OKBUPY ApXKaBa WIAHUIA, IPEICTaBIballa
01 n o0yka noctynajyhux Tyxunana, cyiuja u NOJIUIU]CKUX CITyKOSHHKa y UJICH-
THQUKOBaWkY W JI0Ka3WBamy Jjjeia Koja MpelCcTaBlbajy 3J10ynoTpedy ciodoae
u3pakaBama. OICYCTBO IPABHOT CPEAICTBA /MM Hee(UKACHO ITPABHO CPEIICTBO,
Hee(hMKaCcHO CIIPOBONEH-E NCTpare, HEMCIUTUBAKE MOTHBA 32 U3BPIICHE TPOTUB-
MpaBHUX Jjera (KO roBOpa MpXKbe, HIIP.), OAJIaralbe KpUBUYHOT TOBEHA, Ty KHU-
Ha Tpajama UcTpare, caMo Cy HEKH o]l mpobiema Ha Koje ykasyje mpakca ECJbII.
W3 Tor pasora, o u3y3eTHOT je 3Hadaja Ja ce Mope]] HEOMXOAHUX U3MjeHa 3a-
KOHa CIIPOBEZIC U CHCTEMCKA KaMIlamka y IPYIITBY, Koja OM 00yXBaTHIa CBE CIIO-
jeBe M YMHHOIIEC APYIITBA y TOAU3aky CBUJECTH O IMITETHOCTH M TIOCIbEAUIIAMA
3noynoTpede cirobone n3pakaBarmba Ha HHTEPHETY.

35 ECJBIL, Becker v. Norway, no. 21272/12, 5 October 2017, nocrymso Ha https://hudoc.echr.
coe.int/ , ua nau 20. okrobpa 2019. roaune.
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Abstract: Internet as a means of communication, whatever the type of infor-
mation it might be used for, falls within the exercise of the right to freedom of
expression, as guaranteed by Article 10 of the European Convention for the Pro-
tection of Human Rights and Fundamental Freedoms. As established in the Eu-
ropean Court’s case law, freedom of expression constitutes one of the essentials
of a democratic society, therefore limitations on that freedom foreseen in Article
10 § 2 of the Convention are to be interpreted strictly.

In order to ensure effective protection of one’s freedom of expression on the
Internet, States bear a positive obligation to create an appropriate regulatory
framework, balancing the right to freedom of expression on one and the limitati-
ons prescribed in Article 10 § 2, on the other hand. Special attention in doing so
is to be paid to the risk of harm posed by content and communications on the
Internet to the exercise and enjoyment of other human rights and freedoms gua-
ranteed by the European Convention, particularly the right to respect for private
life. While it is the fact that the electronic network, serving billions of users world-
wide, will never be subject to the same regulations and control, because of the
national authorities’ margin of appreciation, the European Court established
commonly applicable general principles regarding the Internet as a media of
exercising right to freedom of expression.
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OCBPT HA PEI'VJIATUBY CAOBPA3SHOCTU
N TAPAHIIUJE Y MABAPCKOM IIPABY —
[Tpumep Tpancnozunuje Jupexktuse 1999/44/E3
y OIIIIITA MMPaBUJIa yTOBOPHOT MpaBa’

Canceitiax: Mahapcka je upexiuusy 1999/44/E3 o ogpehenum acuiexiiuma
iipogaje pobe wupoke totupowrse u paiuehum lapanyujama Wpancilonosala y
gomahe iipaso uzmenama I pahanckoi zaxonuxa uz 1959. iogune, yceojenux 2002.
logune, ymeciio unkopiopucarbem iipasuia [upexiiuse y 3aKon o 3awitiuiiy
wotupowaya uz 1997. iogune. Taxas iipuciuyii iiokazao je 6pojre tipegHociuiu Kaga
ce yilopegu ca ipasom Cpouje. Kog Hac je, Haume, 3aKoH 0 3auiuuinu dotupowaya
u3 2010. togune ypeguo caobpazHociu u lapanyujy, Wido HyscHo namehe ioupe-
0y pasipanuuerba gomeHa Upumene 08ux UHCIUUILY A, C jegHe, U 0gI080PHOCIUU
3a Matdepujante HegoCaike UCHYerbe U Tapanyuje 3a UCHPASHO PYHKYUOHUCATbE
iipogaitie ciieapu u3 3aKoHa 0 OONUTAYUOHUM OGHOCUMA, C gp)le ciupane. Tpanciio-
Hosarvem Jupexiuuge y ouwina upasuia yi06opnol upasa y mahapcxkom I pahan-
ckom 3aKkoHuKy uz 1959. iogune jegqurciugeno cy ypehene 0ogio8opHociu 3a maiie-
pujanne negociuaiuke u iapanyuja. Osa ipasuna asice 3a cee yiogope, upu yemy
Je 6poj ogpegaba Koje ce Upumersyjy camo y Hotpouwaykom KOHIUEKC iy pena-
WUBHO MATU.

Ocum toia, mahapcko 4paso modxce ga MOCAYHCU Kao ipumep UpasHol Cu-
ciliema y Kojem yckaaheno pyHkyuonuwy yiosopua u 3akoucka iapanyuja. Yio-
60pHA lapanyuja, Kao u 0glo6OPHOCI 34 MAepujaiHe HeqoCuaiKe UCUYberba
(caobpasnocii), jeqgunciieeno je ypehena y 3akoHuxy Kako 3a nompowaire yio-
8ope, tako u 3a one Koju o Hucy. Ocum mwe, HOCIOjU HEKOAUKO Clyyajesa 0Oa-
6e3He (3aKoHcKe) lapanyuje ycuianosmenux ypegoama Brage. Ipu wiom je gomen
ilpumere obe epciie lapanyuje jacrno ogpehen. Hejacua iipasna ilpupoga u gomer

" YnaHak je HacTao Kao pe3ysiTaT pajia Ha Hay YHOMCTPKMBAYKOM IpojekTy [IpaBHor daxyi-
teta YHuBepsurera y Hosom Cany non nHasuoM [Ipasna wipaguyuja u HO8u UpagHu u3a306u.
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ipumene lapanyuje us 3axona o ooauiayuonum ognocuma Cpobuje iio yceajarby
3axona o 3awinuinu domwpowaua us 2010. iogune, Koju y8ogu yi080pHY lapanyujy
V HOUPOWAUKOM KOHIUEKCULY, tuakohe je jegna 0g HelaueHUX Hociequyd tpancio-
nosarva [upexiuuse 1999/44/E3 y iioceban 3axon 0 3auiiuitiu 4omupowiayd, a He
Y ouwiia upasuia ylo6opHol upasa.

Osaj tipuciuyii je 3agparcao u Hosu mahapcxu I pahancku 3axonux uz 2013.
logune. 0gio8OPHOCIU 34 MAtuepujaine Hegoclaiiuke Uciyrerd (caobpa3Hocii)
u lapanyuja ociiajy ypehene y oxeupy oiwiuux ipasuia yio6opHol iipasa. 3agp-
JHCaH je cucitem obase3Hux lapanyuja ycianosmeHux ypegoama Brage. 3nauajny
HOBUHY pegciiasma ysoherse neiiocpegre 0giosopHociuu ipouzeohaua 3a neca-
obpasnociu pode y gomahe tpaso. Y iuiiary je unciuuinyiu xoju ce tiomurve y /lu-
pexiueu 1999/44/E3, anu je gpoicasama yianuyama ocidassena cioboga ga iu fie
la yseciuu, 0gHOCHO 3agpacatuu y ceojum ipasuma. Mahapcka je uckopuciuuia
08y Motyhinociu u ypeguna neilocpegny 0gi080pHOCIU lipouzgohaua 3a necaobpa-
3HOCU, gogyuwe guuie og geceil 1ogura o wpancilonosary /lupexuiuse. U osaj
UHCTUUILYTU je ypeheHr y oKeupy OUwinux upasuid yiogopHol Upasd, upu yemy ce
Upumersyje camo y Uoumpouaykom KOHUEKCULY.

Kawyune peuu: caobpasnociu, 0giogopHOCiL 3a Maiiepujaine Hegociuaiixe
UCUYberba, YI060PHA Tapanyuja, 3aKOHCKA lapanyuja, Heuocpegra 0glo6opHoCiU
iipouseohaua 3a HecaoOpPA3HOCI.

1. TPABAHCKHM 3AKOHUK U3 1959. 'OAIUHE ITPE
TPAHCIIOHOBAKA NMPEKTUBE 1999/44/E3

[IpBu rpahancku 3akonnk Mahapcke ycBojeH je 1959. ronune, y TpymITBeHUM
OKOJIHOCTHMa M BPEMEHY KOj! YOIIITE HUCY ITOT0J0BAIH Pa3BOjy MOTPOIIAYKOT
npasa. Y TO BpeMe jeIMHO je 3aKOH 0 yHYTpallli0j TPTOBUHH Caip)KaBao cropa-
JIUYIHE ope0e 0 3alITUTH MOTpoiayda. Y T3B. ,,6KOHOMHjU OCKYIHUILIE", y KOjO] CE
HaJla3uia npuBpena Mahapcke mpe mpoMeHe ca JpKaBHO-TUIAaHCKE Ha TPXKUIITHY
€KOHOMUJY KpajeM ocaMJIECeTHX T'OJIMHA TPOIIJIOT BeKa, HUBO MTpaBHE 3aIITHTE
HOTPOIIaYa U T3B. TOTPOIIAYKA CBECT OWIIM Cy Ha BPJIO HUCKOM HHUBOY.!

HaxkoH 3akbyuera yropopa o npuapykuBamwy EBporickoj 3ajenaunu 1994.
roavHe, MHTEH3UBUPAjy Ce paJioBU Ha XapMOHH3anuju nomaher mpasa ca 3aje-
HUYKOM IPABHOM TEKOBHHOM, IIITO je 00yXBaTajo U MOTpeOy TPaHCIIOHOBaha
JUpPEKTUBA U3 00JIaCTH MpaBHE 3alITUTe NoTpomava. [Ipeu 3Ha4ajan pe3yarar

I Eva Nagy, 4 vevé-fogyaszté tradiciondlis jogai ingd addsvétel hibds teljesitése esetén [Tpa-
JHUIMOHAJHA [TpaBa KyIa-MoTpolIaya y cllydajy U3BpIIeHha ca He0CTaTKOM yTroBOpa O IPOAaju
MOKPETHE CTBapu|, TOKTOPCKa nucepranuja ondpamena Ha [Ipasaom daxkynteTy YHuUBep3uTeTa
y Cerenuny, 2014, 278.
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THX HaIopa IpeCcTaBjba yCBajame 3aK0oHa 0 3aIITUTH moTpoiayda 1997. ronune?,
aJiy je OH cajprkaBao caMo Manu Opoj oapenada nmocsehenux rpalhanckonpaBHOj
3alITATH MOTPOIIAYA.

VY ToMm mpaBHOM aMOHMjeHTY je OYeTKOM MHJIeHH]ja Tpebano y mahapcko
npaBo TpancnonoBaTtu JupextuBy 1999/44/E3 o ogpehennm acriekTumMa mposa-
je pobe mirpoke moTpoiime u nparehum rapaniujama.’ JJOKTprUHa je UCTHIATA
Jla y OBOM IIpOIIeCy He Tpeba OYeKHBaTH HUKAKaB ,,KOMEPHUKAHCKH 00pT™, nMa-
jyhu y Buny na I'pahancku 3akonuk u3 1959. roaune pacrnonaxe cacBUM aJieKBart-
HOM PETyJaTUBOM O OATOBOPHOCTH 32 MaTepHjaTHE HENOCTATKE UCTyHEemha
rapaHIMji 3a YPEeIHO U3BpIICHEe yroBopa.*

VY nornexy HaunHA KaKo je Tpebasio ocTBapuTH yckiaahuBame momaher mpa-
Ba ca JlupektuBom 1999/44/E3, pazmoTpene cy aBe Moryhuoctu. Jeana je 6umna na
ce yCTpoje cIienrjaTHa mpaBujia O IMOTPOIIAYKoj KYIIOIpoaaju, Koja Ou ce yHema
y 3aKOH 0 3aIITUTHU MOTpoIlIavya win y caM I’ pahancku 3aKOHUK, Kao moceOHa
BpcTa Kyronpoaaje. ICTUITaHo je y JOKTPHHU 11a O OBaKaB METOI IMAo Ty IPH-
BUJHY MPEIHOCT IITO HE OM peMeTHO NMOoCcTojehn crucTeM ONIITHX MpaBuiIa yro-
BOpPHOT IpaBa. MelyyTum, oH 6M UMao Taj HEMOCTATaK IITO O ce HY)KHO HAMET-
HyJIa TMTaka TyMadeha u pa3rpaHrydetha o] OMIITHX MpaBUjia YTOBOPHOT ITpaBa,
YKOJHKO OW ce HOBa IMpaBHJIa TIOTPOIIAYKE KYIIOMpoaje, Kao 3ace0Ha IeInuHa,
yHena y I'pahancku 3akonuk. Huje ce unnmna cpehHujom HE anTepHaTHBa J1a ce
OBa MoceOHa TIpaBUJia YHECY y 3aKOH O 3alITUTH MOTpOoIaJa, jep Ou ce oHma y
TOM 3aKOHY UCIPEIUIMTAaIe HOPME jJaBHO M IPUBATHOIIPABHE MPUPOJIE, TIPH YEMY
Ou 1 y OBOM CJIy4ajy HacTao mpoodiieM yTBphuBama qoMeHa IIpUMEHE JBa pa3iiu-
YUTa CKyIa MpaBuiia O OATOBOPHOCTH 3a MaTepHjaliHe HEIOCTATKE HCIYHEHha U
rapanmnuju. Jpyra moryhHoCT je 6mia T3B. CHCTEMCKa WHTErpalja mpaBuia
noTpouayke Kynonpozaaje y I'pallaHcku 3aKOHUK, TaKo IITO O ce MOjeAMHA OI-
IITa MpaBuiia yTOBOPHOT MPaBHIa TAaKO M3MEHMIIA J1a 00yXBaTe M MOCEOHOCTH
noTpoiauke Kymnomnpozaje.’ OHa je Ha Kkpajy 100u1a BehHHCKY HOAPIIKY CTPYYHE
Y Hay4JHEe JaBHOCTH, T¢ je 3akoHomanar 2002. rogmae m3mMenuno onpenode I 'pahanckor
3akoHuKa u3 1959. roqune.® M3mene cy crynuie Ha cHary 1. jyaa 2003. rogune

2 3akoH Op. CLV. o 3amrtutu notporuaya [1997. évi CLV. torvény a fogyasztovédelemrdl].

3 Directive 1999/44/EC of the European Parliament and of the Council of 25 May 1999 on
certain aspects of the sale of consumer goods and associated guarantees

4 Lajos Vékas, ,,A fogyasztdi adasvételrol szold EK-iranyelv és atiiltetése a magyar polgari
jogba” [[lnpektuBa E3 0 noTpomavykoj KynoIpoaaju 1 \beHO TPAHCIIOHOBake Y rpa)aHCKo IIpaBo
Mabapcke], Magyar Jog, 6p. 2000/11., ctp. 646-660, Ha cTp. 647.

3 Vékas 2000, 650.

6 3akon Op. XXXVI. u3 2002. roqune o u3mMeHama u gonyHnama [V 3akona u3 1959. rogune
o I'pahanckom 3akoHuKy PemyOmuke Mahapcke, kKao u Ipyrux 3aKkoHa pagu XapMOHHU3alLHje ca
KOMYHHTapHUM IPaBOM y oOyiacTu 3amtute norpomaua [2002. évi XXXVI. Torvény a Magyar
Koztarsasag Polgari Torvénykényveérol szolo 1959. évi 1V. torvény, valamint egyes torvények
fogyasztovédelemmel Osszefiiggd jogharmonizacios céli médositdsardl].
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KOje Cy, OCM OHHUX KOje je HaMeTalia moTpeda TpaHcmoHoBama Jlupektuse 1999/
44/E3 y mahapcko npaBo, JoTHLAJe U APYTUX MUTamka y MaTepPHju MPUBATHO-
MpaBHE 3aIITHUTE MOTpomIada. Tako, HOBETUpaHe Cy ofpeade o rapaHIujH, Kao
jemHor o cpezcTaBa 00e30elerma ypeaHOr H3BpILICHa YToBOpa/, MpaBiiia O U3Bp-
ey yroopa®, ommira mpasuiia o 3aTe3Hoj KaMaTH’ U TIoceOHa Koja ce OTHOCE
Ha obaBe3y muiahame 3aTe3He kamary usmel)y npuBpenHux opranusanujal’, mpa-
BUJIA O MOCJIeUIIAMa HEU3BPICHha, Tj. MOBPEIU yroBopa'!, oHOCHO yHeTa je
nebuHUIIKja MOTpoIIaYa U MOTpoIIadKor yropopa y I'pahancku 3akonuk.'?> Ocum
TOTa, OBUM 3aKOHOM M3MEHEH je 3aKOH O 3aIlITUTH MoTporrada u3 1997, ronune,
3aKoH 0 OIrOBOPHOCTH Mpou3Bohaua cTBapu ca HepocTaTkoM 3 1993. ronune,
Kao ¥ 3aKOH O JAEJIATHOCTH NMPUBPEIHOT OrlamaBama u3 1997, rogune.

2. TPABAHCKH 3AKOHUK 13 1959. 'OAMHE ITOCIJIE
TPAHCIIOHOBAA NMPEKTUBE 1999/44/E3

2.1. OAroBOpHOCT 32 MaTepHjaJIHe HeOCTATKe HCIYHeHba

Uzmenama "pahanckor 3akonuka u3 1959. ronune, ycsojernx 2002. roguse,
peBUAMpaHa Cy OIIITA IPaBHiIa YTOBOPHOT IIpaBa, e CBEra y BE3H Ca OJIr0BOP-
Hourhy 3a MaTepujaHe HEJOCTaTKEe HCIYHEha U YTOBOPHUX rapaHiuja. MuTe-
rpanyja npasuia dupextuse 1999/44/E3 y ommita nmpaBuiia yroBOpPHOT TIpaBa je
Y TOj MEpH IJIaTKO OCTBAapeHa Jia ce TIOCTUTIIA YaK U TEPMHUHOJIOIIKA YjeIHAYeHOCT.
YV 3aKoHUKY ce TOBOPH CaMo O OJITOBOPHOCTH 3a MaTepHjaTHE HEJJOCTATKE UCITYHhe-
Ha, KaKO Y MOTPOIIAYKOM KOHTEKCTY, TaKO U BaH mera. Cao0pasHOCT (conformity)
u3 JIupexTuBe HU TEPMUHOJIONIKY HHUje HAIllIa CBOjE MECTO Y 3aKOHHKY.

Mely ommTiM MpaBuiIKMa 0 MaTeprjaIHUM HEIoCTallMa HCyiherba (jean
ox Moryhux HauMHa MOBpezie yroBopa) 3aKOHUK MPOIHCYje 1 Ce Y JBOCTPAHOM
yTOBOpPY UCIYHeHe 00aBe3e Ay KHUKa3 cMaTpa MaHJbHBUM, aKo Iperara CTBap
y BpeMe HCIyHheHha HeMa CBOjCTBa yTBpl)eHA MPOMKUCOM HIIH yroBopom.'* Vko-
JIMKO je TIOBEpHUJIall y BpeMe 3aKJbyuetha YyroBopa 3Ha0 3a HEJOCTaTaK WIH My OH
HHjE MOrao OCTaTH HEMO3HaT, AyKHHUK ce ociobal)a ogrosopHoctr.” Hemocrarkom

7MI'3-1959 (2003), 248 8.

§ MI'3-1959 (2003), 277-278 §.

® MI'3-1959 (2003), 301.§.

10 MI'3-1959 (2003), 301A§.

1'MI'3-1959 (2003), 305-311.§.

12 MI'3-1959 (2003), 685.§. T. a), d) u e).

13 3aKOHUK KOPHCTH TEPMHUH AYKHHK 33 CTPaHy y yTOBOPY KOjy TEPETH OATOBOPHOCT 3a
MaTepHjaiHe HEIOCTATKE UCITYH:CHba, a TEPMUH MIOBEPHIIALL 32 IPYTy CTPaHy KOja CTHYE 3aXTEB
3a BUXOBO OTKJIamame. 13 oBor pasnora he u'y oBoM paay OBH TepMUHU OUTH y yHOTpeOu.

14 MI'3-1959 (2003), 305.§ ct. (1).

15 MI'3-1959 (2003), 305A8§ ct. (1).
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Y HCIIYhEHY CMaTpa ce M HeCTpydIHa HHCTaJaIldja CTBApH, aKo je oHa Omra o6a-
B€3a IPOJIaBIIa MJIX JIUIIA KOje MOCTYIIA [0 FeTOBUM HAJIO3MMa, KA0 U HECTPyYHA
WHCTAaJIalKja OJI CTpaHe KyYIIIa, ako je OHa MoceuIa HeJ0CTaTKa y yIyTCTBY.
3aKOHMK U3PUYUTO MPOIKCYje JIa je HUIITaBa YrOBOpHA O/pe0a KOjoM ce Ha
HITeTy MoTpolIaya oJcTyma oj oJpeaada o mociieaniaMma MaTepHjaTHOT HeJlo-
CTaTKa HCIymema. ' 13 oBora mpousasu Ja ¢y oapeade 0 OArOBOPHOCTH 3a Ma-
TepHjaTHe HEeJOCTATKE BaH MOTPOMIAYKOT KOHTEKCTA JIUCTIO3UTHBE TPUPOJIE, JTOK
Cy Y OZHOCY M3Mel)y moTpomada U mpoJaBLa/Tpropua jeAHOCTPAaHO KOTeHTHE
(MeIIoBUTE, AUCIO3UTHBHO-KOTEHTHE).!”

VY cnydajy noTpOIIayKor yroBopa, CBe JIOK ce He JOKaXKe CYIpPOTHO, Tpeda
MPETIOCTABHUTH JIa je HEZIOCTATaK [TOCTOja0 Y TPEHYTKY M3BPIICHa YroBOpa, YKO-
JIMKO C€ TOjaBH Y POKY OJ IIECT MECELH O]l JaHa UCIYEHba, OCUM aKo je 0Ba MPeT-
MOCTaBKa HECIIOjMBA ca TIPUPOIOM HEIOCTATKa MK caMe CTBapm.'s

[IpaBa noBepuona y cinyvajy MaTepujaaHOT HEJOCTATKA HCIYHCHha jeIHH-
CTBEHO Cy ypehena 3a cBe yropope, Kako 3a OHe KOji HacTajy Y IOTPOITaIKOM KOH-
TEKCTY, TaKO U 33 OHE BaH mera. [loBepuiial; Moxke J1a 3aXTeBa OTKIIAmkamke Heca-
00pa3HOCTH OMPABKOM HJIM 3aMEHOM CTBapm.'’ Ykomwmko 6 To Grito Hemoryhe
WM OM TIPeACTaBIbalio HeCpa3MEepHE TPOIIKOBE 32 JIYKHUKA, WITU Ty KHHUK HE I10-
Ka)Ke CIIPEMHOCT 32 OTKIIAmkathe HEIOCTATKA, OTHOCHO HHUje Ta OTKJIOHHO Y TIPHMe-
PEHOM POKY, TIOBEPHJIALL MOKE J[a 3aXTE€BA CMALEHH-E [IEHE MU PACKHT yroBopa.>’
OcuwMm Tora, 3aKOHHK TIpeaBuia U MpaBo MOBEPHOIIA 1a HEAOCTATaK OTKIIOHU Ha
TepeT ayxHuKa.?! Jenuna oapenda Koja ce OHOCH caMO Ha TOTPOIIAYKE YTOBO-
pe je oHa Koja MPOIHUCYje Ja Ce O] HaBEeIEHOT penociea y OCTBAPHBAyY ITpaBa
MOJKE OAICTYITUTH CaMo y KOpPUCT noTpoinaya.’? To 3Hauu 1a je 0Baj peaociesn y
BaHTIOTPOIIAYKOM KOHTEKCTY JINCIIO3UTHBAH U CTPAHE MOT'Y O]l FbeTa OJICTYITUTH,
JIOK je y MOTPOIIAYKOM KOHTEKCTY jeTHOCTPAHO UMIIEPATUBAH.

3aKOHUK MPOMHUCYje Pa3IMINTE POKOBE OOaBeITaBama TyKHUKA O HEIO-
CTaTKy U pa3lInuyuTe POKOBE y KOjUMa CE HABEJCHA MpaBa MOTY OCTBAPUTH, 3a-
BHCHO O] TOTa JIa JIU C€ y CBOJCTBY MOBEPHOIIA HAJIA3H OTPOIIIAY.

VY yroBopy koju ce He KBaJIM(PHUKYje Kao MOTPOIIayKH, TOBEPHUIIAL] je AyKaH
na y HajkpaheM MoryheM poky I0 yodaBarsy HEIOCTaTKa 00aBECTH Iy KHHKA.>

16 MI'3-1959 (2003), 305.§ cT. (2).

170 Ha3uBY NMpaBHUX HOPMH Ha CPIICKOM je3HKY Koje oMoryhasajy oicTyname camo y oji-
peheHoM npasily, peJOBHO Y KOPHCT cilabHje cTpaHe, jOIl YBEeK BiIaJa TEPMUHOJIONIKA Hey]jeHa-
yeHocT. O pa3IMYUTUM TEPMUHHMA KOju ce Kopucrte Bua. Bnagnmup B. Bonunenuh, I'pahancko
iipaso — Yeog y ipahancko iipaso u Ouwiuu geo ipahancxkol iipasa, beorpan 2012, ctp. 145.

18 MI'3-1959 (2003), 305A§ cr. (2).

19 MI'3-1959 (2003), 306.§ cr. (1) T. a).

20 MI'3-1959 (2003), 306.§ cr. (1) T. b).

21 MI'3-1959 (2003), 306.§ cT. (3).

22 MI'3-1959 (2003), 306.§ cr. (5).

23 MI'3-1959 (2003), 307.§ ct. (1).
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Y notpoiaykoM yroBopy ce o0aBelITaBame cMarpa 0JaroBpeMeHUM YKOJIUKO
je YUHIeHO y POKY Ofl JIBa Mecella Off youaBama HeqocTtaTka.>* Oncryname o1
OBOT TIpaBHJIa CMaTpa Ce HUIITABUM.>

[NoBepuinan MoOke OCTBapUTH CBOja ITpaBa [0 OCHOBY MaTepHjaIHOT HEIOCTATKa
y 3aCTapHOM POKY OJI IIIECT MECELH O] IaHa UCITyhera 00aBese.?® Y norporaykom
YTOBOPY je OBaj POK ABE FOIMHE U HUILTABA je Openda yroBopa KojoM ce mpeasuha
kpahu pok. Y MoTpoIayKkoM yroBopy CTpaHe MOT'y yTOBOPHUTH U Kpahu pok y ciy-
Yajy J1a je mpeMeT yroBopa KopuinheHa cTBap, anu He kpahu of jenne roause.?’

'YKOJIHKO je TIPOITICOM MJTH TEXHUIKUM CTaHIapa0M IpenBul)eH pok yrnoTpeoe
npou3Boja Kpahu of mecT Mecely, OAHOCHO ABE TOAUHE Y MOTPOIIAYKOM YTo-
BOpY, HaBEJIEHN POKOBH 3a OCTBapUBambe Ipasa ce ckpahyjy Ha pok ynorpebe.®
AKO je mpeaMeT yroBopa JKUBOTHbA, POK je 60 nana.?’

HaBenenu 3actapHu pOKOBHU Ce padyHajy y OKBUPY IPEKIy3UBHOI POKa Of
TOAMHY JIaHa OJl JaHa UCTTYHEeHha, OAHOCHO y POKY Ol TPU TOAMHE aKo CE Paau O
CTBapHW HaMEHEHO] TPajHO] yIoTpedn (Ha mpuMep, ayTOMOOUIIH), Y CIIyUajy Ja
MOBEpUJIALl U3 ONPaBIAaHUX pa3Jiora HUje Morao Ja OCTBapH CBoja IpaBa o OCHOBY
MaTepHjaJIHOT HEIOCTaTKa, TOCEOHO aKo HEIOCTaTaK 300T HETOBE WIIH MIPUPOJIE
came CTBapH Koja je mpeIMeT yroBopa H1je MOrao 1a yOUH Yy HaBeACHUM 3acTap-
HHAM POKOBHMA. AKO je TIPONHCcOoM onpeleH MUHUMAJTHH POK yIIOTpeOe y Tpajamy
JyKeM O TPH TOMHE, MPEKIY3UBHH POK Tpaje ucto Tonuko.’? OBa mpasuia cy
IACTIO3UTHBHA, OCHM Y CITydYajy MOTPOIIadKe KYIIOIpoaje y Be3u ca KojoM 3a-
KOHMK TPOIMHKCYje Jla je HUILITaBa yroBopHa oApeada kojoM ce mpeasuha kpahu
POK OJ TPH TOAMHE Y CITyYajy CTBAPU HAMEEEHO] TPajHOj ymoTpeom.3!

Baxxna je onpenba 3akoHUKa KOja U3PUUUTO MPOIKCYje Ja ce mpasa Mo
OCHOBY MAaT€pHjaIHOT HEJOCTATKA UCIYHEHha MOTY OCTBAPUTH U IO MPOTEKY
HaBeJICHUX POKOBA Y BUy IPUTOBOpA IPOTHUB 3aXTeBa 32 OCTBAPUBAKHEM MTOTPa-
JKUBarba IpyTre cTpane.?

2.2. 'apanumja 3a ypeaHo u3Bplieme yropopa

CrnuaHO cao0pa3HOCTH, OMHOCHO OJTOBOPHOCTH 3a (PM3MIKE HEAOCTATKE
UCITyBhehba, 1o n3MeHama I pahanckor 3akonnka n3 1959. roqune, yeojennx 2002.
ronwHe, ¥ rapaHIfja je, Kao BUI cpencTBa o0e3behema morpakuBama, jeINH-

24 MTI'3-1959 (2003), 307.§ cr. (2).
25 MTI'3-1959 (2003), 307.§ cr. (3).
26 MI'3-1959 (2003), 308.§ cr. (1).
27 MI'3-1959 (2003), 308.§ ct. (4).
28 MI'3-1959 (2003), 308.§ cr. (1).
2 MI'3-1959 (2003), 308.§ cT. (2).
30 MI'3-1959 (2003), 308A§ cr. (1).
31 MI'3-1959 (2003), 308A§ cr. (2).
2 MI'3-1959 (2003), 308CS.
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CTBEHO ypeheHa mpaBuInMa OIIITEr YTOBOPHOT TIpaBa. ¥ OBOM CIIydajy je jorm
BHUIIIE JIONJIA JIO U3pakaja MHTEHIIM]ja 3aKOHO/IABIIA JI1a CE YMECTO 3ajpiKaBama
CcTapux MpaBUJia U TPAHCIIOHOBamka HOBUX TpaBuia u3 Jupexktuse 1999/44/E3,
OINIIITa MPaBHJIa IOJUTHY Ha Taj HUBO JIa OroBapajy ctanaapay Jupexruse. Ha
TO yKa3yje U TO Ja je JOMEH IMpUMEHe caMo jefHe o1 oapenada o rapaHIliju orpa-
HUYCH Ha TIOTPOIIAYKE yTOBOPE.

I'pahancku 3akonnk 3 1959. ronune npensuha na crpana kKoja je mo OCHOBY
yroBOpa WJIHM IIPOIUca Jy>KHa Jia TapaHTyje U3BpIICHe yroBopa 0e3 HelocTaTka,
3a BpeMe Tpajarma rapanmmje ociodaha ce oAroOBOPHOCTH caMO aKo TOKaXe 11a je
HEJI0CTaTaK HACTao IOCJIe U3BPIICHA YroBopa. ['apaHiinja He yTUYe Ha MpaBa
MOBEpHOIIa KOja iMa Ha 0CHOBY 3akoHa.>* ITpema ToMe, ofpende 3aKoHUKa O rapaH-
[IUjU OJTHOCE CE€ KAKO Ha OHY KOja HacTaje Ha OCHOBY yroBopa (yroBopHa rapaH-
IIMja), TAaKO ¥ Ha OHY KOja HacTaje Ha OCHOBY MPOMHca (3aKOHCKa TapaHIija). O0mm
OJI'OBOPHOCTH U3/1aBaolia rapaHiiuje onpelyje ce Ha OCHOBY yroBopa Wi MPOITHU-
ca KojiMa ce 3aCHUBA, Kao ¥ Ha OCHOBY CJIpKHHE OTJIallaBama Koje je n3aaBaalg
rapannuje 06jaBro.>* Y okBUpYy rapaHTHOT pOKa MOBEpHJIALl OUIIO Kaja MOXKe J1a
HCTaKHE MYKHHUKY TOCTOjalbe HEMOCTATKA Y UCIYhEmY.>> 3aKOHUK IIPOIHCY]e
CXOJIHY TIPUMEHY IpaBUjia O OCTBAPHBAKY MpaBa MO OCHOBY MaTepHjaTHOT He-
JOCTaTKa MCIYheha Ha OCTBapHBamh€ IIpaBa 1o OCHOBY TapaHiuje.

3akoHUK moceOHO ypelyje caapKuHy U3jaBe 0 rapaHLUju y BE3H ca OTPO-
nragykuM yropopom. OHa Mopa Ja caJipyKu UMe U aJpecy nu3jaBaolia rapaHiiuje,
CaJIp)KUHY TapaHIUje, BPEMEHCKH MEPHOJI U TEPUTOPH]Y Ha KOjy €€ OJJHOCH, Kao
Y HA4WH OCTBapHBam-a IIpaBa Mo OCHOBY rapaHmuje. OcuM Tora rapaniigja Mmopa
Jla CaJip>KY U3jaBy O TOME Jia OHa He YTHYE Ha ITPpaBa MoTpoliavya Koja iMa 1o OCHO-
By 3aKkoHa. Ha 3axTeB moTpoiaua, n3jaBa o rapaHIlfju MOpa C€ CAYHMHHUTH Y TTH-
CaHOM OOQJIMKY WJIU Ha IPYTOM TPajHOM MENH]Y, TE MY CTABUTH Ha pacIojarame.
3aKOHUK OCTaBJba MOTYNHOCT Ja c€ y CIIydajy o0aBe3He rapaHIHje MPOIHCOM
oJIpe/ie J0IaTHYU eJICMEHTH KOje Mopa Jia CaJip KU n3jaBa o rapanuuju. Hamocner-
Ky, 3aKOHUK U3PHYHUTO MPOMHUCYje Ma MOBpeaa HaBEICHUX IpaBUiia O U3jaBH O
rapaHiyji He yTHY€e Ha IyHOBaXXHOCT 00aBe3e HheHOr u31aBaola.’’

2.3. IloceOHa 3aK0HCKa rapaHIyja 3a TPajHA MOTPOLIHA J00pa

Mabapcka je ycTpojuiia i HeKOJIMKO 00aBe3HUX (3aKOHCKHX) pesKuMa rapaH-
uje. Ha ocHoBy oBnamrhema u3 I'paljanckor 3akonuka’®, o6aBesne rapaniimje

3 MI'3-1959 (2003), 248.§ cr. (1).
34 MI'3-1959 (2003), 248.§ cT. (2).
35 MI'3-1959 (2003), 248§ ct. (4).
36 MI'3-1959 (2003), 248§ cr. (5).
37 MI'3-1959 (2003), 248§ ct. (3).
38 MI'3-1959 (2003), 248§ cr. (1).
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YCTaHOBJhABAjy ce ypembama Brmame. Haj3nauajauja je o0aBe3Ha rapaHimja 3a
TpajHa MoTpoIIHa 100pa’’, ajau mocToju jour 1 00aBe3Ha rapaHilija 3a craMOeHe
o6jexte*’, kao n 0baBe3Ha rapaHIMja 3a TojeAnHe YCIYTe OIpaBKe M onpKaBama’t!,
Ome cy HacTaje y neprony nocie uzmena I'pahanckor 3akonuka u3 1959. rogune,
ycBojernx 2002. ronuHe, U ydecTayo ce Memajy. HajHoBrje n3mMeHe ycBOjeHe Cy
y jyny 2020. roqune*?, anu he HOBe oape/oe Koje ce OmHOCe Ha TapaHIlijy 3a Tpaj-
Ha MMOTPOIITHA Jo0pa CTYUTH Ha cHary 1. janyapa 2021. roqune®. TIpema Tome,
cucTeM 00aBe3HMX rapaHiyja y Majapckom mpaBy JaHac BHILIE HEMa 3a CBOjY 3a-
KOHCKY Toiyiory 3akoHuK u3 1959. rogune, Beh nHoBu u3 2013. ronune. majyhu
MehyTuM y BUZy 1a Cy OHHU YCBOjEHH y BpeMe BaxKera MPETXOAHOT 3aKOHHKA, ca
m3Menama u3 2002. romrHe, IEeTUCXOTHO UX je TIPUKA3aTH Y OBOM JCNTy pana Koju
je noceeheH perynaruBu 3akoHuka u3 1959. rogune.

Y nmpunory Ypende o o0aBe3HOj TapaHITHjH 3a TPpajHa MOTPOITHA T00pa gaT
je JeTajbaH CIMcaK MPoM3Boa KOju ce cMaTpajy TpajHUM MOTPOLIHUM 100pHMa,
Te MOTMAJIAjy MOJ| IOMEH HheHe MpuMeHe. To Cy yriilaBHOM CBH TEXHHUYKH MTPOU3-
BOJIY U MOTOpHA BO3WJIa, MOJ] YCIOBOM J1a lbUXOBa BPEIHOCT MpeMallyje U3HOC
ox 10.000 dhopunaTH (0K0 30 eBpa). Mcnymeme 06aBese 1Mo 3aKOHCKO] TapaHITHju
TepeTH MPOJAABIIA Ca KOjUM je MOTPOIIay 3aKJby4r0 yroBop.* YKouko je mpous-
Bohau 1OOPOBOJEHOM TapaHIHjoM 00e30emno moTpornady Beha mpasa y ogHOCy
Ha mpaBuia Ypenoe, Ha OTpoIIaya mpesase cBa Mpasa Koja O mpoaasall y pe-
TPECHOM ITOCTYTIKY IO YTOBOPHO] TAPaHIIHjHi MOTao 1a OCTBApPH OJ1 IMpon3Bohaya.*

lapantHE pok je mo Baxehem TekcTy Ypende ronuHy gaHa, Ipu 4yemy je
JIOMIATHO MCTAKHYTO JIa CE OH TI0 CBOjOj IPUPOIM CMaTpa IpekaIy3uBHUM.*® O 1.
janyapa 2021. roguHe jeIHOTOAMIIBY POK he 1a ce mpuMemyje caMo Ha CTBapu
gnja je BpegHoct o 10.000 go 100.000 dhopunTH, 10K he Ha cTBapH YHja je Bpe-

3 Vpenba Bmame 6p. 151/2003. (IX. 22.) 0 obaBe3Hoj rapaHuje 3a MojeMHa TpajHa MOTPO-
urHa godpa [151/2003. (I1X. 22.) Korm. Rendelet az egyes tartos fogyasztasi cikkekre vonatkozo
kotelezd jotallasrol).

40 Vpenba Biazie 6p. 181/2003. (X1. 5.) 0 06aBe3HOj rapaHIlMji Y BE3H H3rPa[FOM CTaMOEHUX
uHekpernuna [181/2003. (XI. 5.) Korm. rendelet a lakasépitéssel kapcsolatos kotelezd jotallasrol].

4 Vpenoa Braze 6p. 249/2004. (XIII. 27,) 0 06aBe3HOj rapaHIIKjH 3a TIOje/IHHE YCIIyTe OIPAaBKe
v oapxkaBama [249/2004. (VIII. 27) Korm. rendelet az egyes javito-karbantarto szolgaltatasokra
vonatkozo kételezd jotallasrol].

42 Vpenba Bnaze 6p. 270/2020. (V1. 12.) o usmenama Ypenode Brane 6p. 151/2003. (IX. 22.) o
00aBe3HOj TapaHIUjH 32 MojeIMHA TpajHa MoTpouiHa 100pa u Ypende Bnazge 6p. 249/2004. (VIIIL.
27.) 0 06aBe3HOj rapaHIUj| 32 OjeMHE YCIIyTe olpaBKe 1 ofpxkasama [270/2020. (V1. 12.) Korm.
rendelet az egyes tartos fogyasztasi cikkekre vonatkozo kotelezd jotallasrol szolo 151/2003. (IX.
22.) Korm. rendelet, valamint az egyes javito-karbantarto szolgaltatasokra vonatkozo kételezo
jotallasrol szolo 249/2004. (VIII. 27.) Korm. rendelet modositasarol]

4 Vpenba 270/2020. (V1. 12.) 1.§ ct. (1).

4 Vpenba 151/2003. (IX. 22.) 9.§ cr. (1).

4 Vpenba 151/2003. (IX. 22.) 1.§ ct. (4).

46 Vpenba 151/2003. (IX. 22.) 2.§ ct. ().
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HocT mpeko 100.000 dopunTH, anu He Beha ox 250.000 dopunTH, pok 00aBe3HE
rapasuuje OUTH 1Be TOIMHE, 0K he rapaHTHH poK 3a cTBapu Bpeguuje ox 250.000
¢dopunTH 6uTH TpU roguHe.’

lapaHTHU pOK MOUKELE [1a TEUE MPEajoM POOe MOTPOIAYY, OJJHOCHO FhEHUM
CTaBJbamkbeM y QYHKITH]Y, aKO TO BPIIH MPOIABAIl MJIU JTUIE KOje je OH aHTaxKo-
Ba0.*® TIpoxaBai moTpoiiady u3jaaje rapaHTHH JUCT y GopMu Koja omoryhasa
I00pYy YMTIBUBOCT CaJpKHHE rapaHIdje 10 Kpaja rapanTHor poka.*’ Vpenba
NPONHUCYje MUHUMAJIHY CaIpXKHHY TapaHTHOT JucTa’” v 3aXTeBa Ja Ce Y lbeMy
W3PUYHUTO UCTAKHE JIa CE FapaHIIMjoOM He 3aIMpe Y MpaBa Koja MoTPoIad 1o 0CHO-
By 3aKOHa MMa’®! (IipaBa 1o OCHOBY ca00pa3HOCTH U YTOBOPHE TapaHIlnje, aK0 OHa
MTOCTOjH).

[IpaBa noTpoiiiaya o 0CHOBY 3aKOHCKE rapaHIIvje OrpaHUYCHA CY Ha OIIPaBKY
WM 3aMEHY TIPou3Boia. Ypesba mponucyje Ja NoTpoliay 3axXTeB 3a OlPaBKY MOXKe
Jla OCTBapH HEMOCPEIHO U O[] CEPBUCHE CIY’KOE Koja je 03HaueHa y rapaHTHOM
ucTy.>? TIpUIMKOM OIpaBKe MOT'Y C€ KOPHCTUTH CaMO HOBH PE3E€PBHH JIEIOBH.>>
Po0a xoja ce yrpahyje, onHocHO Koja je Texa ox 10 kr wiu je HenopoOHa f1a ce
MIPEBO3H Y jaBHOM caobpahajy kao pydHHU MPTIbar, OCUM BO3HJIa, MOpa CE OIpa-
BUTH Ha MECTY TJIE je OHa CTaBJbeHa Y QyHKIH]y.>* YKOJIHMKO Ce OnpaBKa He MOXKeE
OCTBapUTH Ha JINIy MecTa, IPOJIaBall MM OBIANINEHH CEPBHCED, YKOIUKO je 3aX-
TEB 3a OTKJIalkhakhe Heca00pPa3HOCTHU TOTPOIIAY MOAHEO JUPEKTHO OBIAINCHOM
cepBHUCepY, Iy)KaH je ]a OpraHu3yje JIEMOHTHPAE, OJIBOKEHHE, a M0 MOMPABIIH
JIOBOYKEEHE€ U MOHTHPAK€ MPOon3B01a.>> OBUM Ce HACTOjasI0 CTATH Ha My T MPAKCH
MpoJIaBaiia, OJJHOCHO OBJAMNeHUX cepBUCEpa Jla OTKIIakamkhe HECAa00pa3HOCTH
YCIIOBJbABajy TUME Jia IOTPOIIAY BPaTH MPOU3BO/IL.

Hajznauajuuje cy ompende Ypende koje ce omHOCe Ha MOCEOHO PaBo II0-
TpoIllaya Ja TPaKu 3aMeHy IMPOKU3BOJIa Y CIIy4ajy ako C€ HecaoOpa3HOCT M0jaBU
y POKY O TPH paJiHa JJaHa O JlaHa KyNOBUHE, OJITHOCHO CTaBJbama MPOU3BOJIA Y
¢dyHKIHjy. Y OBOM CiIyuajy je mpojaBail 1y»aH Ja OAMaX 3aMeHH IPOU3BOJ, U
HE TIPUCTYTIA Ce HEroBOj OMPABIIH, O]l YCIOBOM JIa HEJIOCTATaK ca00pa3HOCTH
onemoryhasa meroBy HaMeHCKy ynoTpeOy. IloceOHo nctuue Ypenda na ce uc-
MyHEHkEe OBe 00aBe3e MpojaBIia He MPUMERY]y Ha MIpeTXoaHo Beh crmoMeHyTe
onpenoe ['pahanckor 3akoHMKa, TI0 KOjUMa MpoaBal] MoXKe Jia 0J101je J1a 3aMCHH

47 Ypen6a 270/2020. (VI. 12)) 1§ cr. (1).
4 Ypenda 151/2003. (IX. 22.) 2.§ cT. (2).
4 Vpenba 151/2003. (IX. 22.) 3.§ cr. (1).
30 Vpenba 151/2003. (IX. 22.) 3.§ ct. (3).
51 Vpen6a 151/2003. (IX. 22.) 3.§ cr. (4).
52 Vpen6a 151/2003. (IX. 22.) 5.§ cr. (1).
53 Vpen6a 151/2003. (IX. 22.) 5. cr. (2).
54 Ypenda 151/2003. (IX. 22.) 6.§ cr. (1).
55 Vpen6a 151/2003. (IX. 22.) 6.§ ct. (2).
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MPOU3BO/ YKOJIMKO aKo OU 3aMeHa MpeacTaBibajia Hecpa3MepHe TPOIIKOBe. "
O0aBe3a mpoaaBLa a 3aMEHH [TPOU3BOJL Y POKY O TPU AaHa Of JaHa Impeacka
pH3UKa Ha TIOTpoOIIaya je, Jakie, 0e3ycjaoBHa, jep HE 3aBUCH O] TOTa 1a JIH je
npou3BoJ Moryhe onpaBuTH.

VY cynckoj u yrpaBHO]j IMPAKCH ¢€ Kao CIIOPHO T0jaBUJI0 TUTAKE JIa JIK MPO-
JlaBall MMa IpaBo Jia UCIIHUTA Ja JIU Ce HeJIOCTATaK MOXKE MPUITUCATH Y KPUBHUILY
norpoinraya (Ha mpuMep HEMPaBHIIHO PYKOBAME Ol CTPAHE MOTPOIAYa) H Y TOM
clydajy Jia JId MOXKe Ja o10Hje 3aXTeB 3a 3aMEHOM Mpou3Boaa.”’ BpxoBHu cyn
Mahapcke (Kypwuja) je y jenroj ommyru u3 2016. romuHe MOTBPIHO ITO OBOM TTHTA-
1Y jeIHOOOpa3Hy Mpakcy TPXKHUILIHE HHCIIEKIIK]e U CYI0Ba, TpeMa K0joj poiaBail
HEeMa MpaBo Jla UCIIUTA Pa3JIor HEJO0CTATKA, aKOo je TOTPOoIlay 3aXTEB U3jaBUO Y
POKY O]l TpH JiaHa O JlaHa Mpejiacka pu3rKa Ha mbera, Beh Mopa J1a 3aMeHu mpo-
W3BOJI, aKO YTBPIIM Jla HelocTarak oHeMoryhaBa meroBy HAaMEHCKY yroTpeoy.
VKOJIMKO ce YTBPAH Ja c€ Pa3Jior HeOCTaTKa MOXKE IPUITHCATH y KPUBHILY IOTPO-
Imaya, Tj. 1a TPOM3BOJ Y TPEHYTKY IIpefiaza pu3uKa HHje OM0 MaHJBUB, POIaBall
MOJKE JIa 3aXTeBa O] MOTPOIIa4Ya HAaKHAAY IITETE IMPeMa OIMIITHM MpaBUINMa
rpahaHckonpaBHe OATOBOPHOCTH.>S

3. HOBU I'PABAHCKU 3AKOHUK U3 2013. TOAUHE

Ha noBom rpahanckom 3akonnky Malhapcke panmiio ce 1yro u mpeaaHo,
noueB of] 1999. ronune. [locne 14 roguHa pajga Ha HBEMy, KOjU Cy 00elexaBaiu
TypOyJICHTHHUjH TeprUoan>’, KOHAYHO je ycBojer 2013. roxuHe u CTYHO Ha CHAry

6 Ypenba 151/2003. (IX. 22.) 7.§.

57 Bua. nerasbauje Antal Hamori, ,,A fogyasztoi szavatossagi és jotallasi igények intézésének
szabalyozésa és gyakorlata” [PerymaruBa u mpakca peniaBama 3aXTeBa IMOTpOIIaya o OCHOBY
caoOpasHocTu u rapanuujel|, Magyar Jog, 6p. 2019/4., ctp. 212-219.; Antal Hamori, ,,A fogyasztd
szavatossagi ¢és jotallasi igénye” [3axTeB moTpoIraga o OCHOBY ca00pa3HOCTH U rapaHiuje],
Gazdasag és jog, 6p. 2017/12., cTp. 21-23.

38 Oryka Bpxosror cyna Mabhapcke (Kypuje) 6p. Kfv.11.37.507/2015/3.

% Brajia je nanme 2007. rogrHe YKHHYJIAa MaHIaT 10TaIAll e KOMUCH]E 32 U3pajly HalpTa
['pahaHcKor 3aKOHMKA U 3a/1aTaK Ha MPUIPEMarby KOHAYHOT HAlPTA MOBEPHJIA CTPYYHOM THMY
MuHuCcTapCcTBa PaB/e, YUjH je KOHauaH 3aKOHCKH mpeaior Hapoana ckynmtuHa yeBojuta 2009.
rogauHe. MelhyTum, Tagalimu IpeACeIHIK penyOauke 0010 je aa ra nporiacu. He o6a3pusiin
ce Ha CYCIIEH3MBHH BETO IIPECEHNKa perryoiuke, ckynmrrHcka BehnHa je 2010. ronuHe moHo-
BO yCBOjIJIa 3aKOHHK, YHj€ CTYNamke Ha CHAry NPEeACEeIHUK penyOIrKe BUIIe HUje MOTao aa
cipeun. Y mehyBpemeny je mpodecop Bekanr JIajomn, nmpenceJHUK MPETXOIHE KOMUCH]E, TPHpe-
1o 3acebaH TeKCT HaIpTa rpahanckor 3akoHuKa koju je 2008. rogune objaBuo. Bun. Szakértoi
Javaslat az uj Polgari Torvénykonyv tervezetéhez [CTpy4aHu mpeaior 3a HaupT HoBor ['pahanckor
3akoHUKa), ypenHuk: Lajos Vékas, Complex — Wolters Kluwer, Budapest, 2008. Jenna ox mpux
3aKOHOJaBHUX Mepa HOBE CKYMIITHHCKe BehmHe mocne nzbopa 2010. roguHe Ouio je ykuaame
,»IIpBOTr** HOBOT' I'paljaHCKOr 3aKOHKMKA M IOHOBHO ITOBEpaBabe U3pajie HALPTa 3aKOHUKA IPETXO0/-
HOj komucHju. OHa je caunHuIIa KOHa4YaH HapT Koju je 2013. ronnHe yCBOjeH Kao ,,ApYTru’ HOBH
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15. mapra 2014. roqune. TokoM pasa Ha HaPTHMa UCTUIIAHO j€ Y JOKTPUHHU Ja
ce y HOBOM TpaljaHCKOM 3aKOHUKY Hehie CyIITHHCKY MEeHhaTH IIPpaBuiia 0 OATrOBOP-
HOCTH 32 MaTepHjajiHe HEIOCTaTKe NCIYHEmha, YCTPOjeHa Y CTapOM 3aKOHUKY,
usmenama oz 2002. roxune.®’ M3 oBor pasnora HoBu I'paljaHCKH 3aKOHUK je y
CYIITHHH 3aJ[p’Ka0 TIPaBHJIa O jeIMHCTBEHO] PEryJIaTHBH OJTOBOPHOCTH 32 HENO-
CTaTKe UCITY-CHha M TapaHIIMj1 32 U3BPIICHE YTOBOPa, KOja 00yXBaTa MOTPOILIaYKe
YTOBOPE 1 OHE KOjH C€ He MOT'Y KBaJTM(hUKOBAaTH Kao TakBH. CaMo Cy TojeTnHa TIpa-
BUJIA OBUX MHCTUTYTa MEH-aHA, aJIH je ONPEIC/beHhe a CE JeIMHCTBEHO ypee y
I'pahanckom 3aKOHUKY OCTaNIO HETIpoMemkeHo. Haj3rauajaujy HOBUHY, MehyTuMm,
MPENICTaBJba YCTAHOBJbABAKHE HEMIOCPEIHE OITOBOPHOCTH ITpou3Bohaya 3a marte-
pHjaTHU HEAOCTAaTaK MPOU3BOAA.

3.1. OaroBopHOCT 3a MaTepHjaIHe HEAOCTATKE HCMYHHEHha

VY Besu ca onroBopHoIhy 3a MarepujaliHe HeJIOCTaTKe CITY HhEeha YroBopa,
HoBH ['paljaHCKH 3aKOHMK Y TIPETEIKHOM JIeITy Npey3HMa peryiaTHBYy 13 3aKOHUKA
3 1959. ronuHe, anu caap)ku U HEKE HOBHHE. Tako, Kogu(uKaTopu HUCY CMa-
TpaJii IOTPEOHUM HAIJIACHUTH Jia Ce M HeIpaBHJIHA MHCTAJIAIM]a UM MOHTaXa
MPOU3BOJIa CMATPa MaHJBUBHUM H3BPIICHEM YTrOBOpa. YKOJIMKO je HHCTANIAIUja
WJIM MOHTaXa IPOU3BoJa o0aBe3a MpoaaBiia, OHJIA TPEIlKa Y U3BPIICHY OBHX
panmu IpecTaBJba MOBPENY YTOBOpHE 00aBe3e MpoaaBIia, kKoja je Beh caHKIHo-
HHCaHa 10 CJIOBY 3aKOHHKaA. AKO je, Mel)yTum, rpenika y HHCTaJIal|ju UK MOH-
Ta)K¥ MMPOU3BOIA KOjy j€ U3BPIIHO KYIIAIl pe3yaTaT HeJoCTaTKa y YIIYTCTBY Koje
je y3 mpon3Boj 06e30e110 poaaBall, Takas ciry4aj he ce mpema OniTuM npaBH-
JMMa yTOBOPHOT TpaBa Takol)e TYMaunuTH Kao I'pelika y H3BpIICHY YyroBopa, Te
HUje TOTpeOHO HU 0Baj CIy4aj IOCEOHO ypeauTH Mel)y paBHiIiMa O OITOBOPHOCTH
3a MaTepHjaliHe HETOCTATKE HCITYhera.o!

HoBuny npezcrassba u onpeda HoBor [ pahaHckor 3akoHMKA KOja U3PUYH-
TO TIPOTHUCYj€ Ja CYI HHUje Be3aH TYKOCHUM 3aXTE€BOM ITOBEPHOIIA Y TIOTIIEAY
nocyhuBama HEKOT ITpaBa M0 OCHOBY OJTOBOPHOCTH 32 MaTepHjaJIHE HEIOCTATKE
UCTIYHCHha, aJTi 0€3 3aXTeBa MOBEPHOITa He MOXKE JIa IOCYIH OHO KOjeM ce 00€ CTpaH-
ke npotuse.5? bes oBe oapende 6u Tpebaio OA0UTH 3aXTEB MOBEPHOLA TOBOIOM

I'pahancku 3akonuk. Bun. nerasmpuuje Joxed Canma, ,,0 kogudukamoHOM HcToprjaty mahapckor
rpahanckor npasa u 0 HoBoM MahapckoM ['paljanckom 3akoHuKY", Ananu [Ipasnol ¢pakyniueiua y
Leoipagy, 6p.2/2014, ctp. 49-67.; Atuna J{ynam, ,,O noctynky ycBajama HoBor I'pahanckor 3ako-
Huka Perry6nmke Mahapcke”, 36opnux Maiuuye cpiicke 3a gpywineene nayke, 6p. 135 u3 2011. ro-
nune, ctp. 93-111.; Atuna lynam ,,0 (konauno) nosom I pahanckom 3axonuxy Peityonuxe Mahap-
cke uz 2013. logune”, 300prux Maiuuye cpiicke 3a gpywilgere nayke, op. 2 u3 2014. rogusne, cTp.
337-346.

%0 Lajos Vékas y: Ctpyunu npesior, 825.

o Istvan Kemenes y: Komentap MI'3-2013, ctp. 1575.

62 MI'3-2013, 6:161.§ cT. (1).
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JEeIHOT TIpaBa, YKOJIMKO j¢ OH HEOCHOBAH, a IMOBEPHJIAI] OM OCTBApEHE APYTOr
MpaBa MOTao 3aXTEBaTH y HOBOM MOCTYIKY. Paju n3deraBama TakBUX HEPaBUY-
HUX UCXOJIa [0 MHTEpece MOBEPHOIIA, 3aKOHOABAII j& CMATPAO LIETUCXOIHUM Ja
Ce OJICTYIH OJI OCHOBHOTI' Haueja MapHUYHOI MOCTYIKA 0 KOjeM je CyJl Be3aH
TY>KOEHUM 3aXTE€BOM TIOBEpHOIAa M OMOTYhH Cyay Ja JOCyIH IPaBo KOje IMOBe-
pHJIall HHje 3aXTEeBA0, MO YCIOBOM Jia CE FbeMy He IPOTHBU HUjeIHA CTpaHKa.®

Hogu I'paljancku 3aKOHUMK CyIITHHCKY HUjE M3MEHHUO MPaBUIIa O POKOBHMA
o0aBelTaBama Iy KHUKA O MaTepUjaTHOM HEIOCTATKY, aJIu jeCTe MpaBuia O CU-
CTEeMY 3aCTapHUX U MPEKITY3UBHUX POKOBA OCTBapHWBama mpasa. Hajpehu 3nauaj
Ma yKUJIamkhe MPEKIy3uBHIX pokoBa. Kao 00pa3ioxkeme ce ucTuYe J1a je ryouTak
Cy0jeKTHBHOT TIpaBa 300T IIPEKITy3Hje HajcTpoKa rpal)aHcKompaBHa TOCTEIUIA
ycIieq] MpoTeKa BpeMeHa, Koja je olpaBliaHa caMO y U3Y3eTHUM CITy4YajeBHMa.
OcTBapuBame Mmpasa 1o OCHOBY MaTepPHjaJIHOT HEIOCTATKA HCITY hekba He criaaa
y TakBe ciay4ajeBe.* Ocum Tora, 06a 3aKkoHHMKa npeasulajy 1a ce mpasa 1o 0CHO-
BY OJIFCOBOPHOCTH 32 MaTepHUjallHe HEJIOCTATKE MOTY OCTBAPUTH U IO MPOTEKY PO-
KOBa y 00JIMKY TIPUTOBOPA, IITO j& KOHTPAAUKTOPHO TOjMY MPEKIy3UBHOT POKa.
VYknamameM MPeKIy3UBHUX POKOBA U3 MAaTEpHje OJrOBOPHOCTH 32 MaTepHjaTHE
HEJIOCTATKE MCITY FbeEba OTKIIakha Ce M 0Ba IPOTUBYPEUYHOCT.® VKU IambeM IPEKITy-
3UBHUX POKOBa I'y0e cMIIcao oapende moceOHUX Mmpomnuca KojuMa ¢y YCTaHOBJbE-
HH JIY’KH TPEKJTY3MBHU POKOBH Y OJIHOCY Ha OHE yTBpheHe crapum 3aKOHHUKOM.®0

VY moryeny 3acTapHUX POKOBA, HOBH 3aKOHUK U3MEHHUO j& POK O] IIeCT Me-
CeIM 3a OCTBApUBAKE IPaBa Ha POK 011 12 Meceln y BAaHIIOTPOIIAYKOM KOHTEK-
cty.®” YV Be3u ca moTpomavKuM yroBOPOM OCTaje POK OJT IBE TONHE, OHOCHO POK
0/l HajMake TOJIMHY JIaHa 3a MOJIOBHY po0y, u3 nperxoaHor ['pahanckor 3akoHU-
ka.%® HoBr 3aKOHUK je YKHHYO TI0ce0aH POK 3aCTapesioCTH 3aXTeBa IO OCHOBY
MaTepHjaTHOT HelocTaTka o 60 JaHa KOju ce OJJHOCHO Ha KUBOTHIHE, H YBEO
POK 011 5 TofMHa 3a HEMOKPETHOCTH. %

Hanocnetky, HOBU 3aKOHUK je JpyTavrje ypearo OJHOC ITPaBuiia O OJIr0BOP-
HOCTH 32 MaTepHjaTHe HeJIOCTATKE HCITYHhekha M OJIIITeTHE OATroBOpHOCTH. [1peT-
XOJIHH 3aKOHUK j€ HauMe IIPOIMCA0 Ja MOoBEepHUall OCHM IpaBa Ha OCHOBY MatTe-
pHjaTHOT HeoCTaTKa, MMa MPAaBo Ha HAKHAJTY IITETE TPeMa OMIITUM PaBUITHMA
JETUKTHOT TpaBa’’, IITo je moapa3syMeBaio MOryhHOCT ocTBapermha OIIITETHOT
3axTeBa y OMIITEM POKY 3aCTapesiocTh o neT roauHa. HoBu 3akoHuUK MelhyTHM

03 Istvan Kemenes y: Komentap MI'3-2013, ctp. 1585.
4 Istvan Kemenes y: Komenrap MI'3-2013, ctp. 1590.
% Istvan Kemenes y: Komenrap MI'3-2013, ctp. 1590.
% Istvan Kemenes y: Komentap MI'3-2013, ctp. 1591.
67 MI'3-2013, 6:163.§ ct. (1).

68 MI'3-2013, 6:163.§ cT. (2).

% MI'3-2013, 6:163.§ cT. (3).

70 MI'3-1959 (2003), 310.§.
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IPOITKCYje Ja HAaKHA | IITETE HMa MECTA CaMO OHJIa KO MaTepHjaHH HEJOCTa-
TaK HUje OTKJIOECH OMPABKOM MITH 3aMeHOM. OMIITETHU 3aXTEB CE€ MOXKE OCTBaA-
PUTH y POKOBHMa 3aCTApPEIOCTH IPaBa 110 OCHOBY MaTEPHjaTHOT HEMOCTATKA, aJlH
U 10 HACTYyIakby 3aCTapesioCTH MOTPaKUBakba HAKHAJIE IITETE, KO CE MPaBO
OCTBapyje y BUAY IIpUroBopa.’!

3.2. lupeKTHA 0OArOBOPHOCT NMpou3Bolhaua 3a maTepujajiHe
He0CTaTKe MPOU3Bo/Ia

3aKOHUK je YBEO W jeJaH HOBH MHCTUTYT: YCTAHOBHO j€ HEMOCPEIHY ONrO-
BOPHOCT ITpon3Bolhaua 300r HeocTaTKa npousBoa (termékszavatossdg), koja ce
IPUMEHYje CaMo Y MOTPOIIAYKOM KOHTEKCTY . [IpaBHH OCHOB MPENCTaBIbATH
cy peuntainu 23 u 24, ogHocHo ui. 12 dupextuse 1999/44/E3, xoju npensubajy
MoryhHoOCT Jip)kaBa 4iiaHUIA Ja YCTPOje MEXaHU3aM JIUPEKTHE OJITOBOPHOCTH
npou3Bohaua 3a HecaoOpa3HOCT, OHOCHO 00aBe3M Ap)KaBa WiaHUIA 1a 00aBecTe
Kommucujy o ToMe aKko ¢y ycTaHOBHUJIE TaKaB ITOCeOaH peXUM OATOBOpHOCTH. Huje
Mabapcka jennna wianuna EBporicke yHUje Koja je ickoprcTuia oBy MmoryhHoct
npensubeny JupexktnBom. HemocpenHy onroBopHOCT mpom3Bol)ada 3a MaTepwjall-
HE HeJ0CTaTKe MPOU3BO/IA YCTAHOBHIIE CY, Ha ipumep, U llInanuja u [opryran.’?

Hosu 3akonuk nmpenBul)a mpaBo moTpoIiada aa y ciaydajy HemocTaTka MmoKpeT-
He cTBapH (IIPOU3BOAA) MYLITEHE Y IPOMET y OKBUPY KOMEpPLHUjaIHE JeTaTHOCTH
3aXTeBa oIl Mpou3Bohaua 1a HeaoCcTaTak OTKJIOHH (Tj. Ja Ta OMPaBH), MIIH Ja Ta
3aMEHH, aKO CE OTKJIamamke HEA0CTaTKa HE MOXKE OCTBAPUTH Y IPUMEPEHOM POKY
0e3 noBpe;ie nHTEpeca notpornaya.” [Ipema Tome, pasa Mo OCHOBY MaTepHjaTHOT
HEJJOCTaTKa MPOU3BO/ia OrPaHUYEHa CY Y JUPEKTHO] OArOBOPHOCTH ITPOM3BOhaya
Ha HErOBY ONPABKY WM 3aMEHY. YMarbCHe IIeHEe WITH PACKHUJT YTOBOpa TOTPOIIad
MOJKE JIa 3aXTeBa caMo OJf IPOAaBLa, a He U 0f Mpou3Bolhaya, jep ca lUM MOTpoLIay
HHje Y yTOBOPHOM oxHOCY.”> ONrOBOPHOCT IPOM3BOhaya je JaKiie HermocpeaHa, j.
HE 3aBUCH O TOTa Jia JIM j€ MOTPOIIAy IIPBO TPAYKUO OCTBAPEH-E CBOJUX IIPABa O
npozasiia. [lorpomad Moxe rapajieHo IOCTABUTH 3aXTEB H ITpeMa ITPOJIaBILy, Iipe-
Ma IpaBUJIMMa O OATOBOPHOCTH 32 MaTepujasiHe HEJOCTATKE UCITYhEeba, U ITpeMa
pon3Bohady mpemMa IpaBIIMa O FETOBOj HEMTOCPEITHO] ONTOBOPHOCTH 32 HEMO-
CTaTKe MPOM3Boa. Y CIy4ajy HEOCHOBAHOT 3aXTeBa IIpeMa jeIHOM, MOKE CE OCTBa-
PUTH 3aXTEB IpeMa APYTOM, ajli CE 3aXTEBH HE MOT'Y KyMYJIATHBHO OCTBapHTH.’®

7 MI'3-2013, 6:174.§ ct. (2).

72 Istvan Kemenes y: Kommentar a Polgari Térvénykoényvhoz [Komenrtap I'pahanckor
3aKoHMKa], ypenuuk: Lajos Vékas u Péter Gardos, 2. Tom, Complex — Wolters Kluwer, Budapest
2014 (y naspem Texcty: Komentap MI'3-2013), cTp. 1598.

73 Istvan Kemenes y: Komentap MI'3-2013, ctp. 1597.

74 MI'3-2013, 6:168.§ cT. (1).

75 Istvan Kemenes y: Komentap MI'3-2013, ctp. 1598.

76 Istvan Kemenes y: Komenrap MI'3-2013, ctp. 1600.
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Y 0BOM KOHTEKCTY 3aKOHHWK Jaje JeUHUIN]Y HEIOCTaTKa Koja je yka of
OHE KOjy caJipKu oapeada 0 OArOBOPHOCTH 32 MaTepHjaliHe HEAOCTATKE UCTTY Hbe-
Hha: MPoU3Bohay HEMOCPETHO OIrOBapa 3a HEJI0CTATAK Y MPOU3BOY, YKOIUKO
MPOM3BOJI Y BPEME HErOBOI' MYIITalka Y TPOMET HUje UCIYHaBa0 MPOIKCAHE
CTaHaapjae KBAJIUTETa WM HHjE pacrojarao ocoOnHama Koje je mpou3Bohad 1ao
y BErOBOM OrHCy.”’

Taxole, 1 mpaBuIa 1 POKOBH TI0 KOjEMa CE€ OBa OATOBOPHOCT OCTBAapyje To-
Ka3yjy BEIIMKY CIWYHOCT Ca IMPaBUJIMMa U POKOBUMA 10 KOjUMa CE€ OCTBapyje
OJI'OBOPHOCT Mpou3Bohaua cTBapu ca HETOCTATKOM.

[Ipoussohau ce ocnobdaha onroBOPHOCTH 3a HemOCTAaTaK 1) aKko TOKaxke Aa
MPOM3BOJI HUjE TIPOU3BEO Y OKBHUPY CBOjE MOCIIOBHE HIIM CAMOCTAITHE JICIATHOCTH;
2) aKko ce HeJI0CTaTaK MpeMa CTaky HayKe U TeXHUKE Y TPEHYTKY MY IITamka Ipo-
M3BOJIa Y TPOMET HHUjE MOTa0 YOUHTH WIIH j& 4) HEMOCTaTaK MOCIeanIIa 00aBe3He
pUMEHE MPOIKca WM OJUTYKe HaJJIe)HOr oprana.’ Ha morpomady je Tepet
JIOKa3MBamba Ja je MPOr3BOJ] UMA0 HEJOCTATAK y TPEHYTKY FErOBOT MYIITakha Y
MPOMET, JIOK je Ha MPOU3Bohauy TepeT N0Ka3uBamba YHHEHUIIE Aa IIOCTOjH OKOJI-
HOCT KOja MCKJBy4yje IBeroBy OAroBOpHOCT.”” OCHM OBHX Pa3jiora MCKJbyuermha
OZIrOBOPHOCTH, MPOM3Bohau Hehe oaroBapaTtu HU OHJZIA aKO AOKaKE Jia HUje UCITY-
ICH IIPUMapHH yCIIOB, Tj. Ja j€ MPOU3BOJ OH CTaBHO Y IIPOMET Y OKBHUPY CBOjE
PEIOBHE MOCIOBHE MIIM CaMOCTaIHE JeaTHOCTH. Tako, pou3Bohad He oroBapa
aKo JIOKaXke J1a je MPOU3BOJI HEKO JAPYTH CTABUO Y MPOMET 0€3 IeroBe cariacHo-
CTHU WJIY 3HaWa, WU aKo je Ha MPUMEep MPOU3BOJ] IPeJaT MOTPoIIady U3 XyMma-
HuUTapHUX passora.t’

[otpomray je myxan na npousBohaua 6e3 omyarama 00aBECTH O YOUCHOM
HenmocTaTKy. Kao vy cirydajy oJiIroBOPHOCTH 32 MaTepHjaIHE HEJOCTATKE UCITY-
Bemha, 3aKOHUK Iponucyje na he ce obaBemTeme cMaTpaTu 0JIarOBPEMEHHM,
YKOJIUKO je YUYUEEHO Y POKY OJT JIBa Mecella OJ1 JIaHa HeroBOT youaBama. [1oTpo-
11a4 He TYOM CBOja IpaBa 10 OCHOBY HEIOCTATKA YaK HU OHJIA aKO je mpou3Bolhaya
00aBecTHO HAKOH IPOTEKa pOKa OJ1 JIBa MeCella, alli je Taja Iy KaH J]a My HaJlOK-
HaJIH IITETY MPOMCTEKITy MPEKOpaveHheM poka 3a obaseinTaBame.’! [Ipoussohau
OJIrOBapa 3a MaTepHjaliHi HeIOCTAaTaK MPOU3BO/IA Y IPEKITY3HBHOM POKY OJ1 JIBE
TOIMHE O] IaHa HErOBOT MylTama y nmpomet.’? Kako npoussohau u morporiay
HHUCY Y YTOBOPHOM OJTHOCY, Ka0 JIaH II0YeTKa POKa HE MOXKE CE Y3€TH JIaH M3BpIIIe-
HBa YroBOpa, Kao y ClIy4ajy OJrOBOPHOCTH ITPOJIABIIA 32 MaTepHjaTHEe HEJJOCTATKE

77 MI'3-2013, 6:168.§ cT. (2).
78 MI'3-2013, 6:168.§ ct. (3).
7 Istvan Kemenes y: Komentap MI'3-2013, ctp. 1599.
80 Istvan Kemenes y: Komenrap MI'3-2013, ctp. 1599.
81 MI'3-2013, 6:169.§ cr. (1).
82 MI'3-2013, 6:169.§ cr. (2).
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ucymema.®3 Tox TpeHy TKOM My IITamka y IPOMET CMaTpa Ce TPeHyTaK Kaja je
MPOM3BOJ M3aIao u3 chepe KOHTPOIIE MporusBohaua, a He Kaja je Ty BPCTY Mpo-
M3BOJIa YOIIITE TTacupao Ha TpxuiTe.’ HamocneTky, 3akOHUK Mportucyje 1a
ce y cilyuajy IMpOMEHe TUTYJapa [paBa CBOjUHE Ha MPOM3BO/LY, [TpaBa Mo OCHOBY
HE/IOCTATKa y IIPOU3BO/y ITpeMa mpou3Bohady ocTBapyje HoBU BiacHHK.®> Mana
TO 3aKOHUK U3PUYUTO HE MPOIHUCY]e, alld U3 IPUMEHE OBUX 0/peaaba Ha IOTpo-
IIaYKH KOHTEKCT MPOM3MIIA3H [a ¥ HOBH BIIACHHK MOpa Jia ce KBaTU(HUKYje Kao
notpornay.’

3.3. I'apannuja 3a ucnpaBHO GyHKIMOHUCAE POU3BOAA

Hosu I'pahancku 3akonuk u3 2013. ronune je 100puM JEIOM MPey3e0 OJ-
pende MpeTXOTHOT O TapaHIINjHu 3a YPEIHO UCITYelkhe yropopa. MehyTuMm, oBaj
WHCTHUTYT Y HOBOM 3aKOHUKY HHUje ypeleH y OKBUpY IIpaBuiIa O CPEIICTBIMA 00€3-
Oehema u yuBprrhema yroBopa (MCymema o0aBe3a), Beh y KOHTeKCTy mocieu-
11a TIOBPEJIe YrOBOPa, OJIMaxX HEMOCPEIHO TIOCIIe OJITOBOPHOCTH 32 MaTepHjaTHE
HEJIOCTATKE MCIYHhEeHha U HOBOT HHCTHTYTA OJIrOBOPHOCTH MPOM3BOhaua 3a Ma-
TEepHjaJIHU HeJocTaTak mpou3Boja. Kao passor oBor apyradujer HOMOTEXHUYKOT
MPHUCTYTIA UCTHYE CE Jla rapaHIiiija, YIPKoc mupeM MoryheM JoMeHy puMeHe,
CBOjy MIPUMEHY TOTOBO 0€3 M3y3eTKa Hajla3u Y PYHKIIMjU OTKJIAkabha IoCeuIa
M3BPIIEHa yTOBOpa ca HeT0CTaTKOM. Y’

Y omHOCY Ha ofipennoe MPETXOAHOT 3aKOHUKA, HOBU BHIIIE HE MPOITUCYjE MH-
HUMAITHY CaIpKUHY W3jaBe O TapaHIIHjH y TTOTPOIIadKkoM yroBopy. Kao o6pasio-
JKSHE HABOJM CY JIa je ofpen0a MPeTXOTHOT 3aKOHUKA O MUHUMAITHO] CaJPKUHU
n3jaBe o rapaHIiju Omia lex imperfecta, Tj. ’eHa MoBpeaa 1o ceOn HHje TIOBIadH-
Jia IpaBHe caHKIyje. 3 oBor pasiora ce HaBOAM y JIUTEPATYPH JIa je IeTUCXOI-
HUje [a ce TaKkBa ofpeada MpeaBUIH Y TOCEOHOM 3aKOHY O 3aIlITHTH MOTpoIaya.s®

W3puunTo je mpormrcaHo a y ciy4ajy IpeHoca BIACHUIIITBA HA CTBAPH Koja
je TIpeaIMeT yroBopa, ImpaBa 0 OCHOBY TapaHIlije 0CTBapyje HOBH BIACHHK.?’ YV
HCTOM CMUCITY je ofipei0e MPeTXOMHOT 3aKOHUKA TyMauunJia CyJICKa Ipakca, ajiu
cy Konn(huKaTOpy HOBOT 3aKOHHWKA CMaTpajIH IEIUCXOTHUM J1a TTOCEOHO MCTaK-
HY IPUPOJTY TapaHIluje, Koja Mopa3yMeBa yajbaBame Ol pelIaTUBHE CTPYKTYPE
yrosopHor oxHoca.’® Umajyhu y Buay ma ofpenbe o rapaHIUju IPUIIAIajy Tpa-
BUJIMMA OIIIIITET YTOBOPHOT IpaBa, HU MPBOOUTHU, HU HAKHAJHU BJIACHUK HE

83 Istvan Kemenes y: Komenrap MI'3-2013, ctp. 1599.
84 Istvan Kemenes y: Komenrap MI'3-2013, ctp. 1599.
85 MI'3-2013, 6:170.§.

86 Istvan Kemenes y: Komentap MI'3-2013, ctp. 1600.
87 Istvan Kemenes y: Komentap MI'3-2013, ctp. 1600.
88 Istvan Kemenes y: Komentap MI'3-2013, ctp. 1601.
89 MI'3-2013, 6:172.§.

9 Istvan Kemenes y: Komentap MI'3-2013, ctp. 1603.
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MOpa Jla IMa CBOjCTBO MOTpoOIIIava a Ou 0CTBAPHO MpaBa 1m0 OCHOBY TapaHITHje.
Pasywme ce, y ciydajy o0aBe3He (3aKOHCKE) TapaHIIfje M0 OCHOBY pelIeBaHTHUX
ypemaba Biane, y cBOjcTBY Kako TpBOOHUTHOT, TAKO M HAKHATHOT BJIACHUKA CTBa-
pu MOpa OUTH TIOTPOIIIAY, jep je JOMEH BUXOBE IPUMEHE OTPAaHUYCH Ha MOTPO-
IaYKH KOHTEKCT.”!

HoBu 3akoHUK je M3MEHHUO U IIPaBHJIa O POKOBHUMA 00aBEIIITaBakha U3/1aBa-
olla TapaHIlje O YOUCHOM HEJOCTaTKy, Kao M MpaBuja 0 POKOBHUMA y KOjuMa
MOBEpHUJIIAI] MOKE Jla OCTBAPH CBOja MpaBa Mo OCHOBY rapannuje. [Ipema npet-
XOIHOM 3aKOHHUKY, YKOJIHKO je IIOBEpHUIall Y TApaHTHOM POKY 00aBECTHO FHEHOT
M3JaBaola 0 HeJOCTaTKy, CaM 3aXTEB 10 OCHOBY rapaHI{je MOTao je ja OCTBApH
y OMIITEM POKY 3acTapesiocTu o et roauna. Konnpukaropu HoBor 3aKoHMKa
HUCY JKEJIeNH /1a 3aApKe OBO MPaBUJII0. 3aT0 3aKOHUK MPOIUCYje J1a ce mpasa 1o
OCHOBY rapaHI{je MOT'y OCTBAPHTH y TapaHTHOM POKY. YKOJIHMKO M3/1aBaial| ra-
paHIuje 1Mo Mo3uBy MOBEpHoLa y oaroBapajyheM poky He yI0BOJbH HETOBOM
3axTeBy, IIOBEPHJIAI] MOXKE CYJICKUM MTyTEM J]a 3aXTe€Ba OCTBAPHBAKE CBOJUX TIpa-
Ba y IIPEKJIY3UBHOM POKY O]l TPH Mecela OJ1 JIaHa UCTeKa POKa 3a UCIYHCHE
3aXTeBa KOjH je TIOBEPHJIAIl OAPEINO Y CBOM MO3WBY yiyheHoM maBaoiry rapaH-
1Mje 3a OTKJIabarhe HeJI0CTaTKa, YaK OH/Ia aKO je TapaHTHH POK UCTEKA0.”?

4. 3AKJbYUHAK

Hupexrupa 1999/44/E3 je y mal)apcko npaBo TpaHCIIOHOBaHA JeTHUM 3aKO-
HoM 13 2002. roguHe KojuM cy u3MemeHe oapende I pahanckor 3akonuka u3 1959.
TOJIMHE O TIOBPEAH YyTOBOpa U HCHUM TIOCIIEINIIaMa, [IPE CBEra 0 OJIrOBOPHOCTH
3a MaTepyjaliHe HeAOCTATKE UCITYhEHha U FapaHILUjH 32 YPEIHO UCIYHEHhE YTo-
Bopa. To je nMaso 3a MocieAnIly Jia cy MpaBuiia OMIITET YTOBOPHOT 1IpaBa o
OAITOBOPHOCTH 33 MaTEepHjaTHE HEOCTATKE UCITY HheHba U TapaHIMj1 U3MEHEHA Y
TOM CMHCITY M MEPH JIa c€ TUME OCcTBapH TpaHcnosuiuja upekruse. OBuM je
3aIrpaBo MpaBHa 3alITUTA KYIIa IpeMa ONIITUM IIPaBHIMMa yTOBOPHOT IpaBa
MOJMIHYTa Ha HUBO KOjU 3axTeBa JlupekTHBa, yMECTO Ja ¢ YCTPOjH jellaH Io-
ce0aH U CTPOXKH IPABHU PEKUM KOjU O BaXKHO CaMO y IMOTPOIIAYKOM KOHTEKCTY.
OcuM Tora, HHKOPIIOPHCAKEM MTPaBHIIa TIOTPOIIAYKOT MTPaBa 0 ca00pa3HOCTH U
rapasiyjama y oImiTa npaBuiia yroBOPHOT IIpaBa CTBOPEH je jeAMHCTBEH IPaBHU
PEXKHUM MPaBHUX TMOCICIUIA MATEPHjAIHUX HEAOCTATaKa HCIYHEHha, YUME je
n30erHyTa 3aMKa napaJielIHOT ypehuBama noTpourayke cao0pa3sHOCTH U rapaH-
1je, C je/IHe, U OJITOBOPHOCTH 33 MaTepHjaliHe HEIOCTATKE UCITYbEHha H YTOBOPHE
rapasiyje, ¢ Apyre CTpaHe, IITO OJUTHKYje IPaBHO ypeheme oBor nuTama y rnpa-
By CpOuje. Kox Hac, HarMe, OJIrOBOPHOCT 3a MaTEpUjaIHE HEJOCTATKE UCITY HbCHha

91 Istvan Kemenes y: Komentap MI'3-2013, ctp. 1603.
92 Istvan Kemenes y: Komentap MI'3-2013, ctp. 1604.
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Y rapaHIlfja 3a HCIIpaBHO (DYHKITMOHKCAKE CTBAPH ypehene ¢y y 3akoHy y 00u-
ralMOHUM OJJHOCUMa’>, Tj. y MATEPHjH OIIITET YTOBOPHOT MPaBa, 0K Ca00pa3HOCT
U rapaHiifja y 3aKoHy O 3alTUTH NoTpoimada’. JIBOCTPYKH KOJIOCEK IpaBHE
perynaTuBe OJMOBHO HCTOBETHUX HJIM BPJIO CIIMYHUX MHCTUTYTA, aJl CE IPET-
MTOCTaBJHEHUM OJIBOjEHUM JIOMEHOM IIPUMEHE, PEIOBHO CTBapa mpobieM yTBphu-
Bama JJOMEHA BUXOBE MpUMeHe. Tako ce y HalleM mpaBy mociie APyror 3aKoHa o
3amTUTH oTporrada u3 2010. roguHe, YCBOjeHOT Y HaJIe)KHOCTH PermyOanke
CpOuje, kojuM je yBeneHa caoopasHocT u3 Hdupextuse 1999/44/E3 y nomahe npa-
BO, OIIPaBIaHO MOJKE MTOCTABUTH MHUTAHE J1a JIU CE MPpaBHIia 3aKoHa 0 00IUTanno-
HOM OJIHOCHMa O OJITOBOPHOCTH 32 MaTepHjaTHEe HEAOCTATKE HCIY Iheha IIpuMe-
Y]y U Y TIOTPOIIAYKOM KOHTEKCTY. JEAMHO HCIIPaBHUM CE YHHH 3aKJby4aK /1a ce
y MOTPOLIAYKOM KOHTEKCTY MPUMEIbYjy oapeade 3aKoHa o 3alITUTH OTpoIlada
0 cao0pa3HOCTH, JOK BaH MOTPOIIAYKOT KOHTEKCTY onpende 3akona o oOiura-
I[HOHUM OJTHOCHMA O OJITOBOPHOCTH 3a MaTEepHjaHE HEIOCTATKE UCIyHermba.”
[Ipumena mpaBmra 300 Ha HTama Koja Hucy ypehena y 3311, moryha je moxg
YCIIOBOM /1 c€ IBbUMa He yMarbyje CTEIeH 3allTUTe IpaBa KOju MoTpolay uMa
npema 3311.°¢ JequHCTBEHHU PEKUM IpaBUiIa O OATOBOPHOCTH 3a MaTepHjaTHe
HEJIOCTaTKe UCIYHhEHha, KOjU OM ce MPUMEUBAO0 Y MOTPOLIAYKOM KOHTEKCTY H
BaH IhEra, KakaB IMOCTOjH Y MahhapckoM TpaBy, FUTH Makap TeMeJbHHje yCKiahu-
Bame peryinaruse y 33I1 ca mpasunuma 300, pemro 6u npobnem oxpehuBama
JIOMEHa TpUMEeHe OBa JIBa HHCTUTYTA.

3aruM, y MalapckoM mpaBy je yCTPOjeH CUCTEM y KojeM yckialheHo gyHk-
IIMOHUIITY YTOBOPHA M 3aKOHCKA rapaHIlfja. YTOBOpHA rapaHmuja ypehena je y
ckaany ca {upextuBom 1999/44/E3, Takol)e Ha jeAMHCTBEH HAYMH, Y IPaBUINMAa
OTIIIITET YTOBOPHOT ITpaBa, 0K je 3aKOHCKa rapannuja ypehena ypendama Bame
V HamieMm npaBy MpaBHa MPUPOJA rapaHLyje U3 3aKoHa 0 00JUTalluOHUM OTHO-
cuMa, 0e3 HeKamanmmer 3aK0Ha O CTaHIapaIu3aIiju, a Moz ,, IPATUCKOM ™ ofpe/ia-
0a 0 rapaHIMju y 3aKOHY O 3alITHTH MOTpoOIIaya, IocTana je HejacHa. Hecropro
je ma je rapanrmuja y 3311 yroBopHe mpupone, jep Huje obaBe3Ha, Beh 3aBucu of
HEHOT M3aBaolia Ja JIM MOTPoLIavy ey Ja 00e30eau 1oJaTHa paBa y OIHOCY
Ha OHa KOja MMa IpeMa IpaBuInMa 0 cao0opa3HOCTH. AKO je oHa TOOPOBOJBHA, Ka-
KBa je onja rapannmja npema 3007 JIok je BayKMO HeKaAallby 3aKOH O CTaHAap-

93 3akoH 0 obauranronum ognocuma — 300, Cayacbenu nuciu COPJ, 6p. 29/78, 39/85, 45/89
—omyka YCJ u 57/89, Cayowcoenu auciu CPJ, 6p. 31/93, Cryorcoenu nuciu CLL, 6p. 1/2003 — YeraBHa
noBesba U Cryorcoenu inacnux PC, 6p. 18/2020.

%4 3axon o 3aurtuty norporada — 3311, Cryarcbenu tnacnux PC, 6p. 62/2014, 6/2016 — npyru
3aKkoH 1 44/2018 — npyru 3aKoH.

95 Mapuja Kapanukuh Mupuh, ,,Ycknal)eHocT cprickor moTporiaykor npasa ca JIHpeKTuBOM
99/44/E3 o mponaju pobe mupoKe moTpouIkhe u nparehum rapaniujama’ ctp. 173-191. y: lepciiex-
iuee umiliemeniuayuje espoiickux cidangapga y ipasnu cucitem Cpouje, kiwura: 1. ypennuk: Cre-
BaH Jlunuh, [IpaBuu pakynrer y beorpany, beorpan 2011, ctp. 179.

9 M. Kapanukuh Mupuh 2011, 190.
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nu3anuju, cee 10 2005. rogwHe, Koju je mpenBuhao o0aBe3HO M3aBame TapaH-
[Mje y3 CBaKM MPOU3BO KOjU CE MOXKE CMaTpaTH TEXHHYKOM POOOM, rapaHiuja
3 300 ce cmarpasa 3akoHCKOoM. Mel)yTuM, kakBa je oHa cajaa, kKaja BHIIIe HeMa
3aKOHCKHUX ofpenada Koje Ou nmponucuBae 00aBe3Ho u3laBame rapanuuje? YnHu
ce OCHOBAaHUM 3aKJbyuak jia je u rapanmuja u3 300 Takole yroopua®’, anu taga
uMamo npobiuem oxpehuBama 1oMeHa MPUMEHE JBE NapajeiHe yrOBOpHE rapaH-
nuje. 3akJpydak 6u Tpedano aa Oy/ie CirmdaH OHOM Y BE3H ca OATrOBOPHOIINY 3a Ma-
TepHjajiHe HeAocTaTke ucnymema u3 300 u caobpaznoctu u3 3311: rapanuuja
u3 31111 ce mpuMemyje y IOTPOIIauyKoM IpaBy, A0K rapaniuja 3 300 y cBuUM o1
HOCHMa KOjU c€ He MOT'y KBaJu(HKOBaTH Kao nmotpomadyki.”® 'y oBom ciyuajy
je moryha mpumena 300 Ha nuTama koja Hucy ypehena 3311, ako ce TuMe He
yMatbyje crerneH mpasae 3amtute npema 33I1.%° Malapcko mpaBo ce Moxe y3eTH
Kao IpuMep KOjH TIoKa3yje Ja ce yroBOpHa M 3aKOHCKA rapaHIlfja MOTY YCKJIa-
JUTH U TapaJIeIHO MOCTOjaTh, U Y CBETIY KOMYHUTAPHOT MOTPOLIAYKOT MpaBa.
JennacTBeHNM ypehuBameM rapaHIiije y MaTepHjH OMIITET YTOBOPHOT IMTpaBa
(I'pahancku 3aKOHUK) YCTPOjEH je jeANHCTBEHU PEKUM yTOBOPHE TapaHIuje, Mpu
geMy Cy jacHO Je(uHHCaHa MMPaBIIIa KOja ce MPUMEY]y CaMO y TIOTPOITauYKOM
KOHTEKCTY. OCUM Hera MmocToju U peKUM 00aBE3HUX (3aKOHCKUX) TapaHLnja y
CKJIay ca ypembama Braze, koje ce mpuMemyje caMo y IOTPOITAYKOM KOHTEKCTY.

Hanocnetky, Mahapcka je y HoBom ['palhjanckom 3axoHuKy u3 2013. ronune
nckopuctuia Mmoryhaoct nmonyheny JdupextuBom 1999/44/E3 na yctpoju neiio-
cpegHy 0gl080pHOCIU Tipou3eolaua 3a HecaoOpa3HOCT MPOU3BOJIA, IPU YEMY CY Y
OBOM CITy4ajy TIpaBa IoTpoIada OrpaHuYeHa Ha ONPaBKY MM 3aMEHY IPOU3BO/IA.
JlupexTHa 0AroBOpHOCT MPOM3BOhaya 3a HecaoOpa3HOCT J0OH]ja CBOj TPaBH 3HAYA]
y CIIydajy KaJaa y3 MpOu3BOJ HUje W3/1aTa Mpou3Bohauka/yBOZHIYKA TapaHITHja,
a [poJaBall je MpecTao Aa MOCTOjU WIIH je TOCTA0 MHCOJIBEHTAaH, a HeCao0pa3HOCT
ce mokasajay poky caobpasnoctn.'?? Hamr 3akoHOmaBaIl je IprIMKOM yCBajarmba
3akoHa 0 3amTUTU noTpomayda u3 2010. ronuHe ypeano oAroBOPHOCT IPOU3BO-
haua 3a HecaoOpasHocT mpoussoma'’l. Ona je Guia CylcHIdjapHa ¥ aKIeCopHa
KOja HacTyma TeK aKko IPoJaBall He UCITyHH CBOje 00aBe3e 1o OCHOBY HecaoOpa-
3HOCTH IIpeMa ToTpomragy.'? V Baxkehem 3akoHy o 3amTuTH oTporada u3 2014,
roauHe, Mel)yTuMm, Bullle HUje IpeaBUl)eHa OATOBOPHOCT MPOM3BOlaya 3a Hecao-
Opa3HOCT, YaK HU CYTICHAMjapHa U aKIeCOpHa, KaKBa je IMOCTOojaia y 3aKOHY U3

7 Bophe Huxomuh, ,,[apaniuja v Heke KOHTPOBEP3E Y BE3H ca ypeljereM rapaHiiuje y akTyen-
HOM CPIICKOM TipaBy*, 36oprux IIpasnol ¢haxynineiia y Huwy, op. 81, 2018, ctp. 51-68, Ha cTp. 63-64.

98 A, Huxonuh 2018, 65.

99 M. Kapauukuh Mupuh 2011, 190.

100 Mapuja Kapauukuh Mupuh, ,,I1ITa je HOBO Y CPIICKOM YTOBOPHOM (IIOTPOLIAYKOM) IIpaBy?*
ctp. 127-146. y: [lpasnu rkailayuideiu Cpbuje 3a espoiicke uninelpayuje, Kiura: 5. ypeqauk: CTeBan
JInmuh, [IpaBuu daxynret y beorpany, beorpax 2010, Ha cTp. 138-139.

101 3akoH 0 3amtuty norpomraya — 33112010, Cryorcoenu tnacnux PC, 6p. 73/2010, un. 54. cr. 8.

102 M. Kapanukuh Mupuh 2011, 182.
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2010. rogune. [IpomucuBameM OATOBOPHOCTH MPOM3BOhaua Ha HecaoOpas3HOCT,
MIpe CBera BheroBe HeloCPe/IHE OITOBOPHOCTH, Kako je ypalheHo y HoBoMm mahap-
ckoM I'pahanckom 3axoruky u3 2013. rogmHe, ToMaTHO OM c€ YHAIIPEIHO HUBO
3aIITUTE MOTPOIIaYa MO OCHOBY CA00Pa3HOCTH Y HAIIeM MPaBy y CUTYaIUju Kaja
je TIpomaBarl mocTao MHCOJIBEHTAH MJIU IIPECTAO0 J1a TTOCTOjH.

JINTEPATYPA U U3BOPU

Veékas, Lajos, ,,A fogyasztoi adasvételrdl szolo EK-iranyelv és atiiltetése a magyar
polgari jogba” [ upextuBa E3 0 moTpoIaukoj Kymomnpoaaji U leHO TPAHCIIO-
HOBame y rpaljancko nmpaBo Mahapcke], Magyar Jog, 6p. 2000/11., cTp. 646-660.

Bonunenuh B., Biagumup, I pahancko iipaso — Vsog y ipahancko ipaso u Oiwinu
geo ipahanckol ipasa, beorpan 2012

Hynam, Atuna, ,,O NOCTYNKY ycBajama HOBOT I'pahanckor 3akonunka Pemyomuke
Mahapcke”, 36opnux Maiiuye cpiicke 3a gpywiugene Hayke, op. 135 u3 2011.
roausne, ctp. 93-111;

Hynami, Atuna, ,,0O (konauno) nosom I pahanckom 3axonuxy Peityonuxe Mahapcke
u3 2013. togune”, 300pnux Maiuye cpiicke 3a gpywinugene Hayke, op. 2 u3 2014.
roauue, ctp. 337-346.

Kapanukuh Mupuh, Mapuja, ,,Yckinal)eHoCT cpIicKor moTporadkor mpasa ca Jupex-
tuBoM 99/44/E3 o mpoaaju pobde mupoke noTpolImhe 1 npatehum rapanimjama
ctp. 173-191. y: llepciiexivuse umiinemenidayuje egpoiucKux ciuangapga y iupas-
Hu cuciuem Cpouje, kwura: 1. ypennuk: Cresan Jlwmh, [IpaBau dakynrer y
beorpany, beorpan, 2011

Kapanukuh Mupuh, Mapuja, ,,11ITa je HOBO y CpIICKOM yTOBOPHOM (IIOTPOIIAYKOM)
npaBy? ““ ctp. 127-146. y: llpasnu xaitayuitei Cpouje 3a espoiicke unideipayuje,
kwura: 5. ypeauuk: Cresan Jlwnuh, [Ipaau dakynrtet y beorpany, beorpan 2010

Kommentar a Polgari Torvénykonyvhoz [Komenrap ['paljanckor 3akoHuKa], ypenHUK:
Lajos Vékas u Péter Gardos, Complex — Wolters Kluwer, Budapest 2014

Nagy, Eva, 4 vevé-fogyaszto tradicionalis jogai ingo adasvétel hibdas teljesitése esetén
[ TpaguiioHanHa mpasa Kynna-loTpoIIada y CIydajy H3BpIIeHha ca HeIOCTATKOM
YrOBOpa O IPOJIaju MOKPETHE CTBAPH]|, JOKTOPCKA JUCepTalnja oJ0pameHa Ha
[IpaBHOM dakynrery YHuBepsutera y Cerenuny, 2014.

Hukonuh, Bophe, .,/ apanyuja u nexe koniposepse y eesu ca ypeherem iapanyuje
V axiiyeanom cpiickom ipasy™, 30opauk IIpaBHor ¢akynrera y Humry Op. 81,
2018, ctp. 51-68.

Csécsy, Andrea, ,,A szerzddések hibas teljesitése, szavatossag, jotallasok, mindségi
kifogasok kezelése* [3Bpiiewme yroBopa ca HeJJOCTaTKOM, OJITOBOPHOCT 3a
MaTepHjaJiHe HeJOCTaTKe, TapaHiiija, pellaBamba IPUroBopa Ha KBAJIUTET U3-
BpILEHa yroBopa| ctp. 71-96 y: Magyar fogyasztovédelmi magdanjog — eurdpai
kitekintéssel [[IpuBaTHONpaBHa 3aTUTA IOTpoIiada y Mahapckoj — ¢ oCBpTOM
Ha eBpOIICKO TpaBo], ypen. Veronika Szikora, n3gasau: A Fogyasztovédok Ma-
gyarorszagi Egyesiilete, Debrecen, 2010.

Hamori, Antal, ,,A fogyasztd szavatossagi €s jotallasi igénye” [3axTeB nmorpoiaya mo
OCHOBY caoOpa3HocTu U rapanuuje], Gazdasdag és jog, op. 2017/12., ctp. 21-23.
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Hamori, Antal, ,,A fogyasztoi szavatossagi és jotallasi igények intézésének szabalyo-
zéasa és gyakorlata” [PerynatuBa u mmpakca peliaBama 3aXTeBa MoTpollaya 1mo
OCHOBY cao0Opa3HocTH U rapanuuje], Magyar Jog, 6p. 2019/4., ctp. 212-219.

Szakértdi Javaslat az uj Polgari Térvénykonyv tervezetéhez [CTpy4Hu mpensior 3a
Hanpt HoBor ['pahaHckor 3akoHuKa], ypennuk: Lajos Vékas, Complex — Wolters
Kluwer, Budapest, 2008

Canma, Joxed, ,,O KogupuKalnOHOM UCTOPHUjaTy Mahapckor rpaljaHckor mpasa v o
HoBOM Mahapckom ['pahanckom 3akoHUKY", Ananu Ilpasnol gpaxyniveitia y beo-
ipagy, 6p. 2/2014, ctp. 49-67.

H3BOPH I[TPABA EBPOIICKE YHUJE
Directive 1999/44/EC of the European Parliament and of the Council of 25 May 1999
on certain aspects of the sale of consumer goods and associated guarantees

IIPOITUCH — MABAPCKA

3akon Op. CLV. o 3amrrutu norpowaya [/997. évi CLV. torvény a fogyasztovédelemrol]

3akon Op. XXXVI. u3 2002. ronuae o u3MeHama u jgonyHama [V 3akona u3 1959.
roauHe o I'pahanckom 3akonuky Pemyommke Mahapcke, kao 1 ApyTrux 3aKoHa
pau XapMOHHU3AIINje ca KOMYHUTAPHUM IIPABOM y 00JIaCTH 3aIITUTE MTOTPOIIa4a
[2002. évi XXXVI. Térvény a Magyar Koztarsasag Polgari Torvénykonyvérdl
szolo 1959. évi V. torvény, valamint egyes torvények fogyasztovédelemmel
osszefiiggd jogharmonizacios célu modositasarol]

VYpenba Bmane Op. 151/2003. (I1X. 22.) o 00aBe3HOj TapaHIIUjH 3a MOjeIMHA TPajHA
noTpolrHa n1oopa [151/2003. (IX. 22.) Korm. rendelet az egyes tartos fogyasz-
tasi cikkekre vonatkozo kotelezé jotallasrol]

VYpen6a Biiane 6p. 181/2003. (X1. 5.) 0 06aBe3HO] TapaHIIMjH Y BE3H HU3TPAIHOM CTaM-
OceHux HekpeTHUHA [/81/2003. (X1. 5.) Korm. rendelet a lakadsépitéssel kapcso-
latos kételezd jotallasrol]

VYpenba Biane Op. 249/2004. (X1II. 27,) 0 06aBe3HO] TapaHIIMj1 3a TOjeIHHE yCIyTe
OIpaBKe U ofpxaBama [249/2004. (VIII. 27,) Korm. rendelet az egyes javito-kar-
bantarto szolgaltatasokra vonatkozo kételezé jotallasrol]

VYpen6a Bnage 6p. 270/2020. (V1. 12.) o usmenama Ypenbe Biane 6p. 151/2003. (IX.
22.) o ob6aBe3HOj rapaHIMjy 3a MOjeIMHA TPajHa MOTPOIIHA 100pa u Ypende
Bnane 6p. 249/2004. (VIII. 27.) o o6aBe3HOj rapaHlUjy 3a MMOjeIMHE YCIyTe
oInpaBke U onpkaBama [270/2020. (V1. 12.) Korm. rendelet az egyes tartos fo-
gyasztasi cikkekre vonatkozo kotelezo jotallasrol szolo 151/2003. (1X. 22.) Korm.
rendelet, valamint az egyes javito-karbantarto szolgaltatasokra vonatkozo ké-
telezd jotallasrol szolo 249/2004. (VIII. 27.) Korm. rendelet modositasarol]

1IPOIIHUCH — CPBHJA

3akoH 0 obnuranuoHuM onHocuma, Cuyacoenu auciu COPI, 6p. 29/78, 39/85, 45/89
—onnyka YCI u 57/89, Cayscoenu auciu CPJ, 6p. 31/93, Cnyscoenu auciu CLTL,
Op. 1/2003 — YcraBHa noBesba u Cnyorcoenu iracnux PC, 6p. 18/2020.

3akoH o 3amTuTH notpomava, Cayacoenu inacuux PC, 6p. 62/2014, 6/2016 — npyru
3aKoH U 44/2018 — ApyTH 3aKOH.

3akoH o 3amtuT norpoirava, Ciyacoenu iracuux PC, 6p. 73/2010
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University of Novi Sad
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Conformity of Goods and Guarantee in Hungarian Law —
Example of Transposition of Directive 1999/44/EC by
Amending the General Rules of Contract Law

Abstract: In 2002 Hungary transposed the Directive 1999/44/EC on certain
aspects of sale of consumer goods and associated guarantees, by amending the
Civil code of 1959, rather than integrating the rules of the Directive into the then-
effective Law on the Protection of Consumers of 1997. Such an approach reveals
some advantages if compared to the Serbian law. Namely, in Serbia the former
Law on the Protection of Consumers of 2010 introduced special rules pertaining
to conformity and guarantees in consumer sales contracts. Consequently, the need
arose to limit their scope of application from the general rules of the Law on
Obligations of 1978 on the conformity and guarantees. By the transposition of the
rules of Directive into the Hungarian Civil code a unique set of rules on confor-
mity and guarantees has been created that has a general scope of application.
While they are applicable to all contracts, the number of special rules applicable
only to consumer sales contract is in fact relatively small. Furthermore, Hunga-
rian law provides an example of coordinated functioning of commercial and
obligatory guarantees. Commercial guarantee is, like conformity, regulated uni-
formly in the Civil code, applicable to both consumer and non-consumer contracts.
Apart from commercial guarantees, there are several obligatory guarantees in
Hungarian law introduced by decrees of the government, whereby their scope of
application is clear. In contrast, the legal nature and scope of application of gu-
arantee under the Law on Obligations in Serbia became vague after the adoption
of the former Law on the Protection of Consumers of 2010, which introduced
commercial guarantees in consumer sale contracts. This is also one of the nega-
tive implications of the transposition of Directive 1999/44/EC into the Law on the
Protection of Consumers, instead of incorporating them into the rules of general
contract law.

The main legislative approach adopted in the former Hungarian Civil Code
has not been changed in the new Code from 2013 either: conformity and guaran-
tee remain regulated by the general rules of contract law. Obligatory guarantees
introduced by decrees of the government also remain in force. A significant novelty
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in the new Code is the introduction of a direct liability of the produced or consu-
mer goods, a legislative possibility offered by Directive 1999/44/EC.

Keywords: conformity of goods, commercial guarantee, obligatory guaran-
tee, direct liability of the producer for non-conformity.

Harym mpujema pana: 17.11.2020.
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llp Augpeja b. Kawanuesuh, sanpeguu upoghecop
Yuusepsuuiew y beoipagy

Ipasnu gpaxynivei y beoipagy
katancevic@ius.bg.ac.rs

[TPABO HA PYITAPCKOM 3EMJBUIITY
Y CPEABOBEKOBHOJ CPBUIN

Casxceitiak: Lum paga je ga oceewiniu UpasHu pedjicum 3emMmvuwiiia y pygap-
cKuMm Kpajesuma cpegrvogexosne Cpbuje, ttle ga uciupaicu y Kojoj mepu je cpiicko
ilpaso peyeiiyuja cackol u wita je ratio legis unana 123. [[ywanogol 3axonuxa, je-
guHol y woj kKogupurayuju y kojem ce ciiomurwy Cacu. Yioiupebseno je jezuuko,
CUCIEMCKO U UCULOPUJCKO WYMAUerse U380pa, KAo U UXo8d petpecuena u Komiua-
PaiueHa anaiu3a.

Kayune peuu: pygapcko ipaso, /[ywanog 3akonux, 3aKkoHUK 0 pygHuyumda,
pygapcka KoHyecuja, OKyuayuja 3emMmsumiia.

1. YBOJI

[Noverak cpricKor cpel-OBEKOBHOT PyIapCTBa € IaTUPa Y TPUHAECTH BEK
u Besyje 3a ponazak Caca. [Ipema pacnonoxuum n3Bopuma, mpe gonackay Cp-
Oujy, OHHU ce jaBJbajy Kao pyaapu y Uemkoj U Yrapckoj, a HEIITO KacHUjE U Y
cycennoj bocuu. CraB na cy wuma npuiiukoM Te ceode y Cpouju Omite nare us-
BECHE MPUBHUIIETH]jE ce uecTo cpehe y uctopuorpaduju,’ anu HUje yTeMesbeH y
n3BopuMa. Mel)y THM oceOHUM ITpaBUMa ce HaBOJIE Cy/ICKE TIOBJIACTHULIE, IPABO
Ha CaMOYIIPaBy U UCIIOBE/IAE PUMOKATOIMYKE BEpe, alli U MPaBa HCTPAKUBAHA
U ekciioaranrje pyae. Tom mocienmeM npasy je nocBeheH oBaj pa.

Kako ce ciioxeHa nmpuBpeHa AeIaTHOCT Kao MITO je OTKOMaBame pyJia MO-
paJia onBHjaTu peMa oxpeheHnM MpaBuiuMa, y Cpei-eM BeKy HacTaje MoceOHo

! Hrrp. busparna Mapxosuhi, 3akon o pygnuyuma geciioimia Ciepana Jlazapesuha: iipesog u
ilpasnouciuopujcka cityguja, beorpan 1985, 30-31; HBophe bybano, Jywaros sakonux, beorpan
2010, 195, 208; Cphan Llapkuh, ,,Moxke 1 ce TOBOPUTH O 3aIITHTH )KUBOTHE CPEANHE Y CPEIHO-
BekoBHO] Cpouju”, 36opHuk pagosa Ilpasnoi ¢paxyniveiua y Hosom Cagy 1/2014, 45. [lerapHuje
Bun. Aunpeja Karanuesuh ,,/1a nu cy Cacu umanyu NpuBUIETHjE€ Y MEIIOBUTUM CIIOPOBUMA Y
cpeamosekoBHoj Cpouju*, Ananu IIpasnoi gpaxkyniteiia y Beoipagy, 2/2015, 108 ¢u. 4.
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pyIapcKo MMpaBo, YUjU ce TIOUYEIIH Be3yjy ce 3a JeuHUCAhEe peraJHuX IpaBa mapa
Ha eKCIUToaTalujy Haja3uiuTa cpedpa u conu POHKa/bCKUM 3aKOHUMA JOHETHM
1158. ronure. Y HapemHOM BEeKy OUHILE JIETaJbHUjE TIPABHO Ypeheme eBpOTICKUX
PYAHHKA, Ia ¥ OHUX Y KojuMa cy panuin Cacu. Tako HacTajy u Tpu u3BOpa mpa-
Ba Koja OM TIpeMa BpEeMEHY M MECTY JOHOIICHA U 32jeIHIIKO] CACKO] 0OMIajHO]
OCHOBH BPEZEJIO MOPEANTH Ca CPEIHOBEKOBHUM CPIICKUM MpaBoM. To cy:

* pymnapcko nipaBo bancke IllhaBaunie (Hem. Schemnitz, Schebnitz; mal). Selmec-
bdnya), mecta y nanammoj CloBadkoj, Koje je JOHeo yrapcku Kpasb bemna
1V Apnanosuh (1235-1270);

* pynapcko npaBo Juxnase (Hem. /glau), mecta y Yemikoj, Koje je cpeirnHOM
TPHHAECTOT BeKa oHeo kpaJsb Baryias I ITmemucaosuh (1230-1253)%;

* pynaapcko npaBo Kyrue Xope (Hem. Kuttenberg), Takohe mecra y Yemikoj,
koje je oko 1300. romune moueo Bammas I [Tmemuciosuh (1278—-1305), mo-
3HATO TI0J] Ha3UBOM Jus regale montanorum?.

VY cpenmoBekoBHO] CpOuju ce Ta MaTepHja ypehyje 3akoHHKOM O pyTHHUIIIMA
necnota Credana Jlazapesuha (1389—1427) u unanom 123. /lymanoBor 3akOHUKA.
[ToMeHyTH TTpaBHU CIIOMEHHITH CaIpiKe CITMIHE HOpMe, ITO he OuTH KopuiheHo
MPUIMKOM KOMIIapaTUBHE aHATM3€ CPIICKUX H3BOpA.

2.3AKOHHUK O PYIHUILIIMA

Haxko ce criop oko 3eMJbe y pyJapCKuM MOAPYyYjuMa IOMHUELE H Y PaHUjeM
JymaHoBOM 3aKOHUKY, TTPBO he ce pazmaTpaTtu oapende mualer 3akoHUKa O PyI-
nunuMa gecrora Credana.* To ce yMHM Kako 300T nmoTpeba perpecHBHE aHaIH-
3€, TaKO ¥ 300T YNH-EHUIIE /1a je Y KaCHUjeM IPaBHOM CIIOMEHHUKY ITPaBO Ha 3eMJbY
JeTaJbHO PEryJIncaHo, 0K ce y JlylnraHoBOM 3aKOHUKY CaMO IITYPO CHOMHUEE
CTIOp OKO Be. Y HOBOOPJICKOM 3aKOHUKY CE O TOME Kaxe:

2. 3a 830sp1enic m8pda:~~

Kou ce moypshb KOPUTSIEM® U3’MEKIE, TPETH JIbHBL TKO CEJTHE Ha MIBPsPb aa
i€ (4) HIErOBB' @ Ha KOeM® coy [Mb]cT8 urak, numa poka, s HerbJIb a MOTOMB TKO
ra oy30ie n1a € HieroBb U KoM8 € aparo nbiaosb gaBaru na naBa:~

3. @ p8maxpi~i~

A poyma koa 1€ uMana p8Ioy, 1 fana € oyp*60ph- U MMa, U CEKHb' U JI€Kana
€, @ TOUHOY, U, s Helele: CBaKOMOY € cI000AHA MIEMHATH' U KOU TBAPKb OT

2 Ckpahenuua J1 (Jus Iglaviense).

3 Ckpaheno JRM.

4 O caapuHU U BpeMeHy JloHomIemha AHpeja Karanuesuh, ,,JlaTupame 3aKOHUKA O py/I-
Hunuma aecrnota Crtedana u caapKuHa mberopor hupuinysor npenuca, Cpiicka doruiiuixa
mucao, 51/2016, 221-337.
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crapex® nmpucib ga uma cBoe abaosh: akomm He 60y rBapka, 1a MOy C€ 1a ri1ac
3a, T OHEJECTSHUKE" AKO JOTIE U OCTABU MHAPE HA XEMMAJKh: 1a MMa TIOJOBUHOY
hIOBE: AKONM He JIOWJIE 3a, T TIOHEIEHUKE 1 He 13 MHaph oy TphTi OHenem HIK,
Jla € TUXb CBE CBOE AbJI0Bb: U BEKIE 1a UXb HE UIIE:

[Ipema croBy 3aKOHCKOT TEKCTa, MOCTOjalia Cy TPH Pa3INdnuTa ciiydaja Iy-
OuTKa mpaBa Ha eKCIuIoaTanujy pyae Ha ogpehenom 3emspumTy. I1pBO, yKOIHKO
j€ BPIIIEHO OTKOMAaBak-¢ Ha 3aMJBHIITY, a HHje Hal)eHa pyza, IpaBo ce TyOn Y poKy
OJl TPH JlaHa Off IpecTaHKa paaoBa. Jpyro, ako cy Ha 3eMJBHUILUTY NOCTaBJbEHE
o3Hake (,[IMrHe *)®, OH/Ia ce MPaBo T'yOUJIO MOCIIE IIECT Heesba Off Kpaja pazosa.
Tpehe, nocne nponanacka pyzae u miuahama peranne gaxoune (ypoop), npaBo Ha
EKCILIoATAIIH]y ce TYOUIIO Mocye MPOTeKa poKa OJl TOJAMHE U IIECT Heslesha peMa
UUTUPAHOM NUPUINYHOM mpenucy. JIAaTHHUYHY Tpenuc Ty IpONUcyje poK Of
TOIMHE U MIECT Mecelu.’

Kako ce Moxe BugeTH, 3aKOHHK y CBOJUM MMOYETHUM YJIAHOBHMA IIPE pery-
JuIIe ryOuTaK KOHIIECH]e, Hero mheHo cTuname.® [lltaBuie, 4uHu ce 1a ce CTH-
Lame rnpasa IpoNKCyje TEK y3rpes, a ja je IIIaBHU HuJb oApeaada 1a Mpornuiie
HAYUH KErOBOT MpecTanka. To ykasyje J1a je y IpaKcH J0CTa CIopoBa N3a3uBalio
NUTambe Ja JIM je HeUHje MPaBo eKCIIoaTalyje Ha jeHOj MapLeil MpecTao, Te
Jla JTM Ta je CTOra Ha UCTO] MapIIeNIN CTEKA0 HEKO IPYTH.

ExcruioaraninoHo mpaBo Ha 3eMJby je OMJIO BpeMEHCKH orpaHuveHo. Exc-
TJI0aTaIyja je Mopajia y jeqHOM TPeHYTKY J1a IpecTaHe, jep JCKUIITa pyaa HACY
OeckoHauHa M MOTY OMTH ToTpoIeHa. [IpoTexom onpeleHor poka ox mpecTaHka
OTKOTIaBamka, IPeCTajaia je ¥ KOHIIECH]ja, OMHOCHO IPaBO KOje BIACHUIIN HAITYIIITE-
HOT pYAHHKA UMajy Ha 3eMJbU. MehyTum, OTKoNaBame Ha jeTHOM MECTY Ipe Ipo-
HaJlacKa py/ie MOTJIO je Jla Tpaje ¥ HEeKOJIMKO IOjinHa,’ a JI0 HalyIlITamba OTKOMa
MOTJIO je Tohu U3 pa3HOpa3HHUX pasziora. To ce MOTIo JOroAUTH 300T O PEIIHOT
yBepema JIa Cy PyJIHA JISKHUIITa UCIIPIIJbeHA, 300T HEeJIoCTaTaka CpejiCTaBa Jia ce
pan HacTaBH, 300r 00ja3HU 3a JIMYHY CHTYPHOCT Y HEMUPHUM BpEMEHUMA UTI.
Kaxo je pymapcTBo 6110 BpsIo 3Ha4YajHA TPUBPEIHA T'PaHa, KaKo 3a APKaBy, TAKO
W 3a BJajzapa Koju je of e yOupao peranuje, y ciydajeBUMa HayIITamba Koma
je om0 BaxkHO Aa ce y OymyhHOCTH oMOTryhH F-erOBO ITOHOBHO OTBaparbe.

[paBuna 3akoHHKa O pPyJHULIMMA CE€ Y BEIMKO] MEPH MOAYAApajy ca HopMama
nosesbe bene IV:

> Hukouna Panojuuh, 3axkon o pyguuyuma geciioiia Ciuegpana Jlazapesuha, beorpan 1962,
38. IIpeBon Ha caBpemenu cprcku Bua. b. Mapkosuh, 13—14.

¢ H. Panojuuh, 88.

7 Cuma Ruprosuh, Jawunuuxu tipeiuc Pygapckol saxonuka gecioma Ciuegpana Jlasape-
suha: ysog, texciu, ipesog u komeHiapu, beorpaa 2005, 20, 41.

8 O peKOHCTPYKIIMjH CTHIaka KOHIlecH]je Bua. b. Mapkosuh, 43.

9 Cuma hupkosuh, ,,[Ipeay3eTHUIITBO U pyaapcko npaBo®, Ciuapo cpiicko pygapciuso,
Beorpan Hosu Cax 2002, 79.
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(13) ... Mer habnn wir geseczt, das ein schwrf frey wng habe bys on den drittn
tag; vnd wirrt er denn nicht gepawt, so mag mon In vergeben mit Rechtte, wer da
kwmbt vnd In begerrtt."

4) ... Ein Perg oder ein Stollnn die gemessnn sind, vnd darnoch wust vad
vnpawhaft gesehnn werdnn, die sol mon kwnndnn offennlich, sechs Suntag, das die
kwmmen, der die Perckwerch sind gewesnn. Ist oder das der sibennt Sontag fur-
kumbt, vnd das mon niemandn do arbeittnn findet, so habnn die gesworen vnd der
Perckmaister das frey zu uorgebnn wer do kumbt.!

CAudHOCT ca CPIICKUM MPABOM je ounriIeaHa. [IpexiTy3uBHE poK 3a TyOuTaK
IpaBa y CiIy4ajy Ja je OTKOIaBambe CaMo 3aII04eTo j€ TPH AaHa. YKOJIUKO je PyJHHK
M3MEPEH POK je IIeCT y3aCTOITHUX Hellesba, IIPH YeMY C€ MUCIIH Ha JTAHE Y CEIMHUIIHL

CimuaH HauMH ryOUTKa KoHLIEcHje ypelyje 1 JUXJIaBCKO MpaBo, KOje IPOMucyje:

JLIV, 1L A: Item si mons vel stollo qui mensurati fuerint et postea deserti, sex
diebus dominicis proclamari debet, ut hi quorum montes sunt, laborent; si vero
sexto” die dominico transacto non laboraverint, tunc urborarii assumptis juratis
proclamatos montes ascendere debent, et si ipsos desertos invenerint, praedicti
urborarii montes illos libere porrigere possunt cui volunt."

CaunuHocT u3Mel)y YemKor ¥ CpIcKor npasa je JocTa BUJbUBA, Oalll Kao 1
ona usmely cprckor u yrapckor. CBa TpH IpaBHa clioMeHHKa ypelhyjy ryourak
KOHIIECH]j€ IEHUM HEBPILICHEM I0CIE Oipe)eHOr POKa, U TO HaJ 3eMJbULITEM
Koje je uaMepeHo. M3pa3 juxiiaBckor npasa ,,mons mensuratus®, mhaBHUYKOT
»Stollnn die gemessnn sind ** je BepoBaTHO UCTO WITO ,,MbcTo Ha KoeM® coy nurab
Yy HOBOOPJICKOM 3aKOHHKY, OJTHOCHO PeH je& O MOBPIIUHH 3eMJbE KOJY j€ IPEICTABHUK
BJIACTH M3MEPHO U Ha 0] MOCTaBHO 03HaKe.'* POK je HCTH U HeroBa JyKuHa je

10 Selmecz varosnak IV. Béla kiraly koraban szerkeztett varosi és banya—jogkonyve. Ev
nélkiil”, Wenzel Gusztav, Monumenta Hungariae historica. Codex diplomaticus Arpadianus con-
tinuatus (Monumenta), Pest 1862, 224. ,,Jomr cMo iponucanu fa, yKoJiuko Ou mypd Ono HamymreH
TPH JaHa U IIOTOM HEKOIIaH, MOXKE CE ca IPaBOM IIpeJaTH OHOME KO Ty aolhe u xoma ra.”.

W Ibid., 221. ,,Py/HUK WK IITOJIHA KOjH CYy H3MEPEHH, T1a OCJIe BUN)CHU TyCTH 1 HEKOIIAHH,
Tpeba aa Oyay jaBHO OTJIAIICHH LIECT Hellesba, 1a 1ol)y OHU YHjH je pyJHUK OHO. YKOIMKO HACTY-
M CeaMa HeJlesba U He Hal)e ce HUKO J1a Ty pajiu, 3aKJIeTH U cTapelnHa Tpeda aa ra [pyJHUK Wi
HITONHY] CJI00OIHO Tpe/ajy OHOME KO Ty nohe.”.

12V npenucy b pok je cenam Hezespa. ,,Jus Iglaviense”, Hermenegild Jireek, Codex juris
bohemici I, Prag 1867, 116.

13 [bid. ,,Tako yKOJIMKO PyAHUK WM IITOJHA Oyy H3MEPEHH, T1a TIOCIIe TOTa HAYIITCHH,
Jy’KaH je Ja orjaliaBa [ecT HeJlelba, J1a pajie OHHM YHjH Cy PYHUIU. AJTH YKOJIHKO ITOCTIE HIeCTe
HeZesbe He Ou pauiiy, Tajna ypoapapu ca 3akjieTuM Tpeba aa 1ohy y orjaiieHe pyAHUKE U, aKO
Ou MX HAIlIIU ITYCTE, PeYCHH ypOapapu Te pyAHHUKE CI000IHO MOTY Jia IOHY I KoMe xene.”.

4 AupkoBuh npeiake unTame ,,Ha Koem® coy cr8unrut®, rae 6u crynurna ouna ,,ypehaj
3a n3Bnauewe” pyae. C. hiupkosuh (2005), 50-51. Kacauju Typcku npeBoJ Ty HOMUEE OTKOIMA-
Bambe ,,0McaraMa To jeCT BUTIOM™, OMHOCHO ,,xopHOM®. Fehim Spaho, ,,Turski rudarski zakoni®,
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IIECT Y3aCTONMHUX Henelba (HaHa y CeAMUIIN), C TUM IIITO ITpeMa jeTHOM Off TIpe-
nuca nosesbe Barptasa | pok nzHocu cenam Heaesba. MehyTum, cpricko mpaso ca-
IP>KH U jeHy 3HadajHy pa3nuky. Hamme, nok ce y lllhapaumm u JuxmaBu Mopaia
YUYMHHUTH 00jaBa y ciydajy Aa je ped 0 u3MepeHOM 3eMJbUIITY (,,50! mon kwnndnn
offennlich*, ,,proclamari debet*), y HoBom bpmay TakBa 06aBe3a HHje mocTojana.

Jus regale montanorum, ocnamajyhu ce Ha MOjJMOBHH anapaT pUMCKOT IIpaBa
1 moapakaBajyhu JoHEKJIe CTHI KJIACHYHUX PUMCKHX jYPUCIIpyIeHATa, TIPABO
CTULIaka KOHIlecHje ypehyje moceOHuM oapendoama:

JRM L, 1, 2: Per occupationem hoc modo jus acquiritur. Cum quis spe ductus
montanorum, quae solum montes excolit et montanos ad laborem incitat, in campo
libero, in quo ubilibet et cuilibet est licitum laborare et metallum quaerere, spatium
ad argentifodinam occupat faciendam, statim hoc jure montanorum suum facit et
adeo forte in eo jus acquirit, quod ab eo non poterit, dummodo ibidem continue
laboret, sine juris ordine amoveri."’

JRM 11, 1, 4: Concessione vero sic jus acquiritur, ut quicunque laborantium
primo fortuna sibi favente meatum invenit, ipsum ab urburariis vel a meatuum con-
cessore suscipiat, dando eisdem tantum unam XXXII. partem more consueto ...
statimque scribi se cum die et hora diei ...'°

[IpaBo KyTenOepra pasiukyje ABa HauMHA CTHIama. [IpBu, Koju Ha3MBa
OKYTIAITHjOM, ITOCTOJH OHJIa KaJ] HEKO TIOYHE paJioBe Ha CIIOO0IHOM TI0JBY, OTHOCHO
MECTY Ha KOMe HUKO IpyrH He oTKomnasa. [IpaBo Tpaje cBE 0K HEroB THTYJAP
HENIPEKHTHO U3BO/IM PaJIOBE HA TOj IIOBPIIMHHM 3eMJbHIITA. Ta HOpMa nozceha Ha
uiaH 2. 3aKoHuKa o pyaHunuMa (mpema PanojunheBoj Hymepanuju). Jpyru Haunn
CTHUIIaEba TIOCTOjU KaJ HeKo TpoHahe pymy, iatu ypoop (koju je y Uenkoj n3HoCH
TPUJCCETAPYTH /1€0)!7, Te Ce Te YHIbCHHUIIE 3anuiy y eBuaeHIunjy. Ty je nako mpe-
MO3HATH CIy4aj Ne(DUHICAH y WIaHy 3. HOBOOpACKOT mpasa (mpema PamojurmheBoj
HyMepaluju), Ie ce IOMUIE ,,pOyIIa Koa i€ uMalia pbaoy, 1 Jana € oyps0opb .

Glasnik zemaljskog muzeja u Bosni i Hercegovini, 25/1913, 173, 179. Melytum, komnapaTuBHa
aHain3a ropopu y npuior PanojunheBe Tese, jep ce Ha oarosapajyhnM mMectuma y mieMHHYKOM
M KyTEHOEpIIKOM TpaBy He crioMuiby ypehaju. Axko 6u ce npuxsatuia hupkosuhesa aprymen-
Tauja, To OM yka3uBayo Ha 0COOSHOCT CPIICKOT IIPaBa.

15, Jus regale montanorum”, Hermenegild Jire¢ek, Codex juris bohemici (Jus regale), Prag
1867, 318. ,,OxymanujoM ce He OBaj HAYMH cTHYe MpaBo. Ko BolhjeH pymapckom HaJ0M, Koma pya-
HHKE Ha TOM 3eMJBUIITY U I0XKYPH pyAape Ha paj, Ha CI000IHOM 10JbY, Ha KOME j€ YBEK H CBAKOM
JI03BOJBCHO J[a PaJIM U TPAXKH METalle, OKYNAIHjoM CTHYE HOBPLIMHY HOTPEOHY 3a Py JHUK cpedpa.
OnMmax je YMHHU CBOjOM IpeMa PyIapcKoM MpaBy U TaKo Ha HhOj TAKO CTHYE MPaBo, [a ra mera
Hehe mohn numuTy 6e3 3amoBecTr Mpasa, 0K ToJl OU Ty HEMPEKUTHO pauo.”.

16 Ibid. ,,KoH1eCHjoM ce OBaKo cTHYE MPaBo Ja, YuM OUJIO KO OJI pajIHiKa BoleH cpehiom cebu
Halje kaHam [Kpo3 3eMJby 10 pyae], oH Taj mpona3 qoduja ox ypOypapa Min o KOHILIECOpa, KOjuMa
Tpeba Aa Ad caMo TpUAeceT APYTH A€o 1Mo o0u4ajy ... oAMax cebde ynucyje y3 JaH u gac ...

17 CriopHoO je 1a 11 je TO perajiHo mpaso mocrojano y Yemikoj npe gonacka Caca. A. Zycha, 144.
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3. AVIIAHOB 3AKOHUK

Jenuno MecTo y JlymaHOBOM 3aKOHHKY y KoMe ce noMumy Cacu je uian
123. OH rnacu:

123. O Tperosbx: IlTo coy xoynb nocexnu Cacu roph no cierasiu csbopa,
TOY3iM 3€MIIIO JIa CH uMar. AKO cOy KoMOy BiacThiauHoy 6e3 mpagnsl oy3enu
3eMITI0, 1a ce coynb ¢b HUMB BiacThie 3akonomb CBeTAaro Kpajis. A ©T cbaa Ha-
npbaa Cacunb na vb chue; a mTo ceve, mHOrasiu 1a HE TEXH, HU JIIOATH J1a HE cars,
TBKMO JIa CTOM MOYCTa, ia pacte ropa. Hukto na ue 3abpanu Cacunoy roph; konu-
KO tecTh TpbO€ Tpbroy Tomukosiu ga chue.'®

[Mpunukom peusuje JlymaHOBOT 3aKOHUKA Taj YJIaH je U30CTaB/beH, ! Te je
6mo Ha cHasu ox 1349. no 1354. ronune. JaBiba ce camo y [Ipuspenckom u Pako-
BauKoM rnpenucy. Mako kparak U Ha MPBU TOTJe]] IPOTUBPEYAH, OH je BpelaH
M3BOP O TIOCTOjarby CIIOPOBa O 3eMJbH Y pyAapckuM noapydjuma. CIoxKeH je u ca-
JIP’KH HEKOJIMKO HOPMH, OJT Kojux he cBaka Outr moceGHO pa3maTpaHna.

3.1. Ctuuame CBOjHE HaJl KPYEBUHOM OKYIIALMjOM

Kaxo 3 TexcTa n3Bopa ciein, mocpeu je crop OKo KpYeBHHE Ha KOjoj je pa-
HUje TI0CcTOojalia ropa, a kKojy cy Cacu o0aBsbajyhu CBOjy IeNIaTHOCT moceksin. Ped je
0 IITYMCKOM T10jacy, Koju ce poctupe o 500 1o 1000 meTapa Haamopcke Bucue.?”
[Tpeko 1000 meTapa cy OwiH nanimaly, ,,IJIaHuHE  TEPMUHOJIOTHjOM CPIICKOT
cpenmoBeKoBHOT mpaBa.?! TIpema pacronokuM U3BOpHMa, TIpe JTOoHOMIeHa Jya-
HOBOT 3aKOHHKa y cpeqmboBekoBHO] CpOuju Ha BucuHama outHo ucrox 1000 me-
Tapa MoCcTojaliu Cy pyaHuiu Ha Pynauky??, y Tpemuu?®® u y JameBy>*. BpckoBo?>,
Hogo Bpao?® u Porosno?’ cy ce Haia3uiau Ha BucHHaMa oj oko 1000 meTapa uin

18 B, By6aso, 99. Ilpesox Bu. ibid. 195.

19 Ibid.

20 Musnom bnarojesuh, ,,lope®, Jlexcukon cpiickol cpegmwel eexa (Jlexcukon cpickoi) (yp.
Cuma hupkosuh, Page Muxassunh), Beorpazx 1999, 119-120.

21 Mustom bnarojesuh, ,,[Tnanune”, Jlexcuxon cpiickot, 519-520.

22 TIpsu momen 1293. ronune. Bnanera [Metposuh, ,,Pyauuk®, Jlexcuxon ipagosa, 245-247.
O pynmapcTBy y pyanuky Bua. Muxawno Jdunauh, 3a uctiopujy pygapciuea y cpegroesexoenoj Cpouju
u bocnu 11, beorpan 1962, 1-26.

23 Ipeu nomen 1303. romune. Bnagera [Merposuh, ,,Tpenua®, Jlexcuron ipagosa, 300-301.

24 TIpeu nomen 1343, ropune. Anekcanaap Vsenatt, ,,JambeBo®, Jlekcukon ipagosa, 123.

25 Tpeu omen 1243. roqune. Biagera [letposuh, ,,BpckoBo®, Jlekcuxon ipagosa u wpiosa
Cpegr08eKo8HUX cpilcKux 3emasva (Jlexcuxon ipagosa) (yp. Cuauma Mummmuh), beorpan 2010, 59—-60.

26 TIpsu momeH 1326. ronuue. Anekcanapa ®ocTukos, ,,HoBo bpno®, Jlekcukon ipagosa,
198-202. O pynapctBy y HoBom bpny Bua. M. lunuh, 27-95.

27 TIpeu niomen 1303. rogune. Ema MusskoBuh, ,,Porosua’, Jlexcuxkon ipagosa, 244.
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BumuM. Kako ce Moke BUIETH, BEpOBAaTHH]E j€ /1a CYy CIIOPOBU OKO KPUEBHHA
HacTanu y okonuHu Tpenue, Pynnuka unu JameBa, jep cy ce TH KpajeBH Hala-
3WJIH Y T10jacy TOpe, OMHOCHO ITyMe, HETO Y OHUM PYIapCKUM MOApydjuMa Koja
cy Omin y miaHnHama,”® Ha KojuMa BepOBaTHO HHjE MOCTOjajio MPABO CBOJHHE Y
BpeMe KaJia Cy Cce OTBapalid PyIHHIIH.

VY cpenmoBekoBHO] CpOuju 3eMiba je Moria OuTH res nullius, Te Kao TakBa
MoZi00Ha 3a CTUIIAKkE OKYTAIKjoM. To ce YecTo JIelaBaio ca KpYeBHHaMa, OJTHO-
CHO OHOM 3eMJBOM ca Koje je moceueHa mryma.?’ C apyre crpane, na 6u ce Cacu
OaBWIIM pyIapcTBOM, MOpaJH Cy Jla CEKy IIyMe n3 aBa pasiora. [IpBo, kako om
ocnobonuiu Mecto 3a Oyayhe pyaHuKe, a 1pyro, 1a 6u 00e30eauiu ApBo, MaTe-
pHjai HEOITXOIaH 3a MOATPaAy | 1aJky IPOU3BOIbY. M3rmena na cy pyaapy Kpauiu
MOBPIIKHE MO/ ITYMOM U Ha FbMIMa CTHLIAIH HE CaMO MTPaBO OTKOMAaBakbha U EKCILIO-
aTaryje pyne, Beh okymamujoM u ipaBo cBojure. Omimta TeHaeHuja ynranosor
3aKOHHUKa je Ouja /1a ce CTHLAmke CBOJUHE 36MJbE OKYIALUjOM OI'PaHUYH, UIH
cacBuM yKkuHe. Tako ce o ImIaHmHamMa TOBOPH Jia MOTy OMTH caMo IlapeBe, Bia-
CTEJINHOBE WJIM LIPKBEHE, I7Ie U3TJIe/Ia /1a CY CBE TUIAHMHE KOje HHCY BIIaCTEINH-
CKe U IpKBeHe mporaiete 3a napese.>? Cinvan edekar ce mocTuxe 1 HOpMOM U3
unana 123: ,,1ITo cede, ®HOra3iu 1a HE TEKH, HU JIFOMIIH [1a HE cars, ThKMO Ja CTOM
MoycTa, 1a pacTe ropa‘, MITO 3HAYX J1a € KPUEBHMHA BHIIIE HE CTHYE Y CBOJUHY
oKymaiujoM,’! ma ce Ha B0j He MOTY HACEJHMTH JbyAU. Y HAIIO] JTUTEPATypH je
HEKOJIMKO ITyTa TOCTaBJbaHO MTUTAE IITA j€ OO ratio legis TAKBOT pelIekha.

TapanoBcku je TBpauo aa cy Cacu 10 Taga GecrpaBHO 3aI0Ceiald KPUEBHHE,
Te 1a ,,Hje Ty 3aKOHWK HIIa0 33 MPHHITUIIOM JIETATHOCTH HETO OMMOPTYHOCTH',
TE J1a je TaKo ,,y3ypraiuja Caca Ouia mozakomena > Melytum, cam TapaHoBcku>
HABOJM CTydajeBe KpUeBHHA U3 BpeMeHa Kpasjba MuiyTuHa 1 napa J{ymana (oxo
1350. rogune npema HoBakoBuhy?*), Ha KojuMa Cy HOIUTHYTH MAHACTHPH, LITO
3HAYH J1a CTUIAFHE CBOjJUHE KPUEBUHE TOPE OKYTIAIIMjOM paHHje Hije OmIo 3abpa-

28V HOBOOpICKOM 3aKOHHUKY O PyAHHIINMA Ce HE MOMUELY Tope, OMHOCHO mryme. To Moxe
Jla yKa)ke Ha aKTyeITHOCT MPaBHOT Mpo0yieMa YeTpAeCeTHX TOMHA YeTPHAECTOT BeKa U OTpedy
Ja ce oH Taja pemasa. Hamme, 1a cy ce cnopHa nuTtama mnocrasmuia y bpckosy, koje je HacTanzo
BEK paHuje, BepoBaTHO Ou 10 1349. ronune Beh yBekonnko Ouia peiieHa, a lbUXOBO MOHOBHO
ypeheme HernoTpebHo.

2 Teonop TapanoBcku, Hciiopuja cpiickol ipasa y Hemarulixoj gpoicasu, beorpan 1996, 624—
629; Pane Muxaspunh, ,,Onpende o kpuesunu, Cpegroexosro ipaso y Cpba y otregany uciiopuj-
ckux uzeopa, beorpan 2009, 208-212; Cphan lllapkuh, ,,OpuruHapHr HAUNHYU CTUIAKA CBOjUHE
Y CpeIlOBEKOBHOM CPIICKOM NpaBy ", Buszaniuujcku ceew na banxany 11 (yp. bojana Kpcmanosuh,
Jby6omup Makcumosuh, PaguBoj Panuh), beorpan 2012, 421.

30 Ynan 81. J{ymranosor 3akonuka. T. Tapanoscku, 628; 'b. By6ano, 91, 178.

31T, Tapanoscku, 629; . By6ano, 194; Cphau Illapkuhi (2014), 50.

32 T. TapanoBckH, 629.

3 Ibid., 626.

34 pksa Anarnocra J[paroja“, Crojan HoBakoBuh, 3axoncku cliomenuyu cpickux gpicasa
cpegrela gexa, beorpan 2005, 758—759
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weHo. llItaBumie, mpema ciioBy JlymaHOBOT 3aKOHWKA, M3TIIEAA 1A jé TAKBO CTH-
name ouio 3abpameHo camo Cacuma, OTHOCHO BJIACHUILIMMA PYAHUKA.

Mapkouh cMmaTpa aa je ipe [lymanoBe KomuduKarwje mocTojao MICaH! U3BOP
MpaBa KOjU je U3PUIMTO J03B0JbaBao Cacuma CTHIIAkE CBOJIHHE OKYIIAIlUjOM Kpue-
BUHE, T€ Ja j¢ ,,TEIITKO TIOBEPOBATH Ja j& OBAKBO ITPaBO OMJIO YTBPhHEHO caMo HEKOM
HOpMOM oOMYajHor mpasa“.>> MeljyTiM, Ha OCHOBY OHOTa IITO 3HAMO O CTHIAHY
CBOjHHE OKYTIAIMjOM J1a3a,>® oHo je tipe 1349. romuHe OMITO T03BOJFEHO CBIMA, a HeE
camo CacuMa, ToJ| YCIIOBOM Jia j€ 3eMJBHIIITE HUYHUja CTBap, OMHOCHO JIa Ha BEeMY
MIPETXOTHO HE ITOCTOJM CBOjHHA IPYTOT JINIIA, a HUje OMTo ypelheHo MHcaHuM IIPpaBoM.

Bybano cmatpa na ce ry Cacuma ,,3a0pamyje Ja CTU4y KIMOBHHCKO TIPaBO Ha
3eMJpH‘Y’, IITO HUjE Y CKIIAAY ca PEXUMOM PydapcKe KOHIIECH]E, KOJH je TI0CT0jao
Y CPIICKOM Cpe/IlbOBeKOBHOM rpaBy. Hanme, Cacuma ce Ty He 103B0JbaBa Jla CTHIY
CBOjUHY, aJTF M C€ ¥ JJaJhe IOMYIITa J]a CTEKHY ITPAaBO OTKOMABAMa M HCTPAKUBAHA
pyze, Koje je Takohe UMOBHHCKO MpaBo Ha 3eMJbH. O MOCTOjay TaKBOT IIpaBa U
HErOBOM KOHTHHYHUTETY TOBOPH YHEH-EHUIIA []a CE€ OHO jaBJha y TIPABHUM CIIOMeE-
HUIIMa HACTAJIUM Ha OCHOBY CACKOT' PyJIapCKOT TpaBa BEK Ipe, aJii U Y 3aKOHUKY
0 pyIHHUIIMMA, KOjU je HacTao OKO IoJia BeKa mocie JlymaHoBor 3aKOHHKa.

[lapxuh Bepyje Aa cy mocrojana ABa MOTHBA 3a MIPOIUCUBaKE Yiana 123,
[IpBu 6m O6Wo y MpeBasmIKewy ,,cykoda n3mehy Caca u BiacTene Oko CBOjHHE
HaJ| TUTAHWHAMA KOjU Cy C€ CBE BUIIE jaBJbaJIy IOIITO ,,[[PABO CBOjUHE HA I1JIa-
HUHaMa CB€ BHIIIE TIPeJIa3y y pyKe BiacTeie u MaHactupa“.3® Melhyrtum, Jymanos
3aKOHUK Ty TOBOPH O IPaBy CBOJUHE HAa HCKPYCHUM rOpaMa, a He Ha IITaHWHAMa.
Jpyru moryhu paszor poHomema 6u npema Illapkuhy Morao 6wt y 3amrTutu
IIyMe ¥ )KUBOTHE CPEAMHE, ITO CE MOXKE IPOUYHUTATH Y pEYHMa ,,Jia CTOU MOYCTa,
Jia pacte ropa‘. Kao gogaTHu apyMeHT 3a TO C€ KOPUCTH YUMH-EHHUIIA 1a PAKOBAUYKU
IPENKC ¥ BjacTeNn OpaHu Ja HacesbaBajy Jby/le Ha KpueBnHama.>”

UwHu ce ma O 3a TakaB IMPOIKC MOTA0 J1a ce Halje joIn jemaH pasyior U TO
nomohy cucremckor Tymauewma J[ylraHoBor, ¢ jeqHe, U AeCIIOTOBOT 3aKOHUKA, C
npyre crpade. Hanme, mpema 3aKOHHKY O pyJTHHUIIIMA pyaapcka KOHIIeCHja je
OrpaHUYeHOT Tpajama. OHA MOCTOjU J0 MPOTEKa POKA, Yuja JYKHHA 3aBUCH OJI
TOTa KOJIMKO Cy PaJIOBH OJMAaKJIHM, OTHOCHO O] YHFH-CHHIIA J1a JTH j& OTKOTIaBamke
CaMo 3aro4eTo, Ja JU Cy IOCTAaBJhEHE O3HAKE HA 3eMJBUIITY, T JIa JIH je TIPOHa-
hena pyna u mimahena maxomua Biramapy. [Ipexiry3uBHE pok Teue oa TpeHyTKa
KaJia je pyIHUK HalyIITeH, OAHOCHO Ol MOMEHTA KaJia Cy 00yCTaBJbEHU PaOBH.
MehyTuM, mpaBo CBOjUHE Ha UCKPUCHO] M OKYITHPAHO] 3eMJBH HE 3acTapeBa Ipo-
TekoM poka, Beh je y Haueny BeuHo. [Iputom He Tpeba CMETHYTH ca yMma Ja ce

35 B. Mapkosuh, 31.

36 Bug. du. 25.

37 "h. by6aio, 195.

3 C. Ilapkuh (2014), 50.
3 Ibid., 51.
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pany o TIOTEHIINjaJTHO BeoMa BPEIHOj 3eMJBbH Y TIpeIeInMa OoraTuM pyaamMa, Ha
K0jOj MO’KJia TIOCTOj€ JISKHIITa cpedpa u 31ata. Tako Ou y mpakcu Morio aa aohe
no Tora ga Cacu UCKpUe ITyMe, 3¢MJbY CTEKHY Y CBOJHHY, KaKo OM Ha H0j CTCKITN
TpajHU MOHOIIO, & HE CaMO PYAapCKy KOHLIECH]y OTPaHMUCHOT Tpajama. YKOJIHU-
Ko OW ce Ha TOj 3eMJbHM HACEIIIH JbyIU (HIIP. 3aKYIIIH), y CIIOPY OM ce TEITKO
MOTJIO I0Ka3aTH JIa je Ha 1Hh0j MPECTaI0 UCTPAXKUBAE PYAE, TE J1a Cy NMOYeH 1a
TEKY MPEKJIY3UBHU POKOBH JieQUHUCAHN MIOMEHYTHM YJIAHOBHMa 3aKOHHMKA O
pyaaunurMa. OcuM Tora, To OM MOTJIO ]a UMa 3a MOCIEANILY U OJJIarame eKCIIo-
aranwmje pyne. Hanme, Cacn, BUIHH IIpeno3HaBamky 3eMJbE HCIION KOje ce Hajla3e
pyae, Moriiu Ou J1a je OKyIaijoM CTEKHY Y CBOjUHY, Ja eKCIIOaTalujy pye Ha
0] OCTaBe 3a KaCHH]je (HIIp. KaJia CaKyIie TOBOJLHO CPENICTaBa a je TTOKPEHY HITH
nohy MHpHHja BpeMeHa), a Aa apyre y mehyBpemeny onemoryhe y Tome. Ha Taj
HaYWH OW TPIICTH BIIaIapeBH MIPUXOIH, YUjU je ypOop Ono 3Havajad aeo. YnHU
ce Ja je 3abpaHa TakBe MOHOIIOJM3AIIU]e 3eMJBHINTA OWJia U jeJlaH O]l TIIABHUX
MOTHB2 JIOHOIIIEHa HOBOOPJICKOT 3aKOHUKA, TIOIITO CE OApeI0e O TOME Hajla3e Ha
HETOBOM CaMOM TIOYETKY, CaMo HITO je TO ypaheHo IeTasbHUjUM HOopMama.

3.2. [IpaBo ceue

Ha kpajy unana cy peun: ,,Hukro na He 3a06panu CacuHoy roph; KoJImko €cTh
TphOe Tpproy Tonmmko3in ma ckue®. OHE ce TpaaUIMOHAIHO TyMade Kao MpaBo
pyaapa aa cexy 1myme paau ooes0ehema apBera Kao MaTeprjajia HEOIXOIHOT 3a
CpenmoBeKOBHO pymapcTBo.*’ Melhytum, mo 1349. ronuHe y cpeamOBEKOBHO]
CpOuju pyIHHIIM Cy Ce Haja3uiu U Ha KpueBnHaMa. CTora ce MOMEHYTEe peuH
MOT'Y TYMa4HTH Ka0 Hapen0a Jia HUKO He OpaHu pylapuma Jia CeKy IyMe He CaMmo
3a morpede ApBeTa, Beh u kao 3abpana na 6mino ko Opanu Cacuma 1a HCTPaxyjy U
EKCITJIOATUIITY pyJHE ACNO3UTE y yMama, KOji HMajy MpaBo Jia UX y Ty CBPXY H
kpue. TakBa Hape0a je Ba)Kuiia 4ak U 3a BJIaCHUKA IrymMe. J[akiie U BIIACTEIINH je
MOpao Ja TI03BOJIA Y CBOJIIM IITyMaMa HCTPAKUBALE U eKCIUIoATaHjy pyae. Tako Ou
wiad 123. Morao ja mpeacTaBiba Mpenu3npamke IpaBa pyAapcke KOHIECH] e, Koje
HUje HY)KHO OMITO Ha IITEeTy pyaapa. M3riena na ce motpeda 3a OMmknM ypehemem
jaBWIJIa OHJIA KaJia ce pyJia Touelia Hala3uTH Ha BIIACTEIIMHCKO] 3eMJbH, IITO HUjE
0o ciTydaj y IOYeTKY, jep je OHa HaJlaykKeHa HU Ha YHjOj FUTH Ha BJIaIapeBOj 3eMJBH.

VY npuiior TakBOM TyMaderwy OU TOBOpHJIA M YIIOpEAHA aHaih3a 4iiaHa 16.
noBeJse bene IV Apmanosuha banckoj llThaBaumm, rae ce perysuiine TakBa ooa-
Be3a BJIACTEIUHA:

(16) ... Ist das iemant hwttnn oder Mwllnn pawet auf eines herrnn aigen, do
das perckwerich auf leit, es sein halt gaistliche oder weltliche herrn, so ist das perck-
werchs freiheit, das er keiuen Czins dauon nemen sol. Auch auf welichs herrn aignn

40 T. TapanoBckwu, 629; b. Mapkosuh, 31; B. By6ano, 195; C. lapkuh (2014), 49.
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perckwerch fwndn wirt vad gemessnn, derselb herr nymbt dauon das dritte tail der
Vrbar, vnd was dasselbig perckwerich holcz bedarff ynn die gruebnn vnd zu allerlay
notturfft, das sol vad mag in derselbig herr mit nichte nicht werenn.*!

Kako Teker kaxe, cI000IHO je /1a ce OTKOIMaBa U TPakKu Py/ia Ha 3eMJbH BJIa-
CTeNnHa (CBETOBHOT UJIM AYXOBHOT), KOJH TO HE MOKEe HAarutaTuTH. OCUM Tora, OH
je y o0aBe3u 1a JOMYCTH CeYy CBOje IIyMe 3a MoTpede apBeTa 3a pyaHukK. Te
oapende mhaBHUYKE MOBeJbe MpUIN4HO nojcehajy Ha unman 123. oko jemHor Beka
muaher JlymaHoBor 3akoHHMKa.*?

U nosespa Baunasa 11 ITiemucnosuha KytHoj Xopu caapku cinuyHe HOpMe.
Ona pBo MpoKJIaMyje ca000y Jia ce Tpaku METAIU Ha 3eMJbU*, 6e3 003upa Ha
TO TJIE je U YHja je:

JRMIL L, 2 ... in campo libero, in quo ubilibet et cuilibet est licitum laborare
et metallum quaerere...**

3aTuM OHa MPOMKUCY]je U MPaBO Jia ce OECILIaTHO ceYe IMIyMa ca H3MEPEHOT
PYIIHOT T10Jha, HAa KOME TTOCTOj KOHIIECH]a:

JRM L 1L, 2. Insuper de nemoribus ac silvis ejusdem hereditatis, in qua mons
mensuratur, omnia illa ligna gratis montani recipiant, quae quantum in argentifo-
dinis fuerit opportuna.*

Jomr jexHOM pymapu, OTHOCHO KOHIIECHOHAPH, MMajy MPaBo /1a CeKy IIyMe
1 TI0OMjeHO IPBO KOPHUCTE 3a MOTpede pyaapcke mpousBoame. CTora ce Moxe
3aKJbYYUTH J1a HOPME CBa TPU MpaBHA CIIOMEHHMKA UMajy 3ajeIHUYKH KOPEeH y
CacKHM oOHUajuMa.

C TiM y Be3H MOCTaBJba Ce U MMUTAmbE J1a JIU je BJacTela HMaa HeroCpeJHOT
WHTEpeca 3a 0TBapame PyJTHUKA Ha CBOM 3EMJBHIITY, T€ JIa JIX j& HhOj IPUTIATA0
neo puxoa. Y nrhaBHUYKO] TTOBEJBH ce onpehyje na ykonuko pyna Oyne HaleHa,
BIIACTENMHY Npunaaa Tpehuna ypoopa, Tako fa OH HeMa caMo 00aBe3e J1a TPIH
HUCTPa)KUBAKE HA CBOM 3EMJBHUIITY U C€UY CBOjUX IIyMa, Beh U jacHO 1e(hMHUCAHO

4 Monumenta, 225. ,,YK0JIOKO HEKO KUBH WJIM KOIIa HA 3€MJbH BJIACTEIIMHA, HA KOjOj CE Ha-
Ja3u pyAHMK, OMJIO 12 je ped O 3eMJbH JyXOBHOT HMJIM CBETOBHOT BJIACTENIMHA, HOCTOjH ci1000/1a
KOIama, TaKo Jia OH O] TOTa He MOXKe HAIUIATUTH AaxxOnuHy. Takohe, BIacTennH Ha YHjOj 3eMJIBH
ce pyJHUK HaJyla3u u OyJie U3MepeH, y3umMa oj] Tora TpehuHy ypoopa 1 oHO JIpBO Koje je HOTPpeOHO
TOM PYJHHKY Yy KOITy H 3a cBe moTpede, To He Tpeba 1 He MOXKe Taj BIACTEIINH 1a 3a0pannu.”.

4 To je mpumeTro jour Pajgojunh. H. Pagojuuh, 28.

40 rome y Yenrkom mpaBy Buj. A. Zycha, 176—193

44 Jus regale, 318. ... Ha CIODOHOM I10JBY, HAa KOME j€ YBEK M CBAKOM JIO3BOJHCHO JIa PaJIH
U TPaXXu MeTaje ...”.

4 Ibid. ,,OcuM Tora, U3 JIyroBa U [IyMa OHOT [0CE/1a, Ha KOME je H3MEPEH PYIHHUK, PyAapH
no6ujajy cBe IpBo 63 HaKHa/e, OHOJIHMKO KOJIMKO je TO MOTPeOHO y pyAHHIIHMA.”.
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MpaBo Ha €0 J0OUTH, ogHOCHO TpehuHy ypOopa. FicTo mpaBHIIo je TOCTaBIEEHO
u y npaBy Kyruae Xope?*¢:

JRM 11, 111, 4: ... dominorum jus est recipere tertiam partem illius octavae
partis, quae urbura nominatur...*’

MebhyTtum, cpricku U3BOpH O TaKBOM TpaBy Biactene hyre. Hurne y cauy-
BaHWUM CBEJIOYAHCTBHMA HE CTOjH JIa IPUXO] O] pyJHUKA (YpOop, ypOypa) y3uma
OmII0 KO OCHM 3aKyTIia perajJHuX Mpasa u Biajgapa. [locie cmptu mapa Yporra
(1355-1371), To mpaBo mpenasu Ha 00JaCHE TOCHOAAPE, IITO CE MOXKE IMPATUTH Y
usBopuma.*® Crora ce MOKe IIPETIIOCTABUTH JIa CPEIbOBEKOBHA CPIICKA BJIACTE-
Jla HUje UMaJjia PaBo Ha Je0 MCKOIIaHE Py/IEe ca CBOT BIACTEIMHCTBA.

Ha ocHOBY ctmaHOCTH 1 pa3nuke u3Mel)y cTapujer yrapckor U YelIKor mpa-
Ba, C jJe/IHE CTpaHe, U ca Apyre Muiaher CpIicKor npasa, MOXKE CE 3aKJbYUUTH Ja je
pynapcko npaso y CpOuju mouynBasio Ha CAaCKUM 00MYajuMa, ajiv J1a je y CPIICKO]
CPEeIVHHU I0KUBEIIO U CBOj Sui generis pa3Boj.*

3.3. Cnop Caca u BJacreJe

[loceban mpomnuc unana 123. roBopu o cnopouma Caca U BiacTese OKO
3eMJbe, KOjH Kaxke: ,,AKO cOy KOMOy BIacThinHoy 6e3 mpaBJIbl Oy3€/IH 3€MITIO, 1A
ce coynb b Humb Bnacthie 3akonomb CBeraro kpajis. Haume, Bnactenus jecte
O0mo my’kaH Ja TPIH eKCILIOATAIlN]y pyAe Ha CBOjOj 3eMJbH, ajIu W3TJeaa Ja Cy
Cacu oKy 111aBaJjIu Jia IPUCBOje U KPUYESBUHE BIACTSIUHCKIX IITyMa, TE Ja Ha lbUuMa
CTEKHY CBOjUHY. Y TOM CIIy4ajy ce MpuMemrBaia HopMa u3 3akona CBeTor Kpa-
Jba, OJIHOCHO Kpasba Munnytuna. 3akon CBeTor kpasba ce y [lylaHoBom 3aKoHU-
Ky CTIOMHISC jOIIT U y WiaHoBHMa 152. m 153. Koju peryauiny cactaB MEIIOBHTE
nopote. Crora ce 00M4HO cMaTpa Jla paHUjH 4iaH OBOAOM CacTaBa MOPOTE yIIy-
hyje Ha Ta nBa xacHuja wiana. Mehytum, moryhe je ga ce mox 3akonom CBeTor
KpaJsba Mopa3yMeBa JAPYTH MPOIKC, WK YaK JIPyTrH akT.>"

4. 3AKJbYUAK

3aKOHUK O PyJHHUIIMMA Y CBOJUM HOUYETHUM YJIAHOBUMA ITPUMAPHO PEryJIHIIe
ryOuTaK npuBpeMeHe KOHIIECH]je, TPOTEKOM pOKa O IPECTaHKa HEHOT BPLICHA.

46 O mpaBMMa BJIaCHHKA 3eMJbE Ha KOjOj je PYTHUK Y YEIIKoM mpaBy Bua. A. Zycha, 188—192.

47 Ibid., 328. ,,... MpaBO BIACHUKA je Ja 100ujy TpehuHy oHe OCMUHE, Koja ce Ha3uBa ypoop ...

48 Bun. Anjpeja Karanuesuh, ,,3aky1n napuna y cpeamnoBekoBHoj Cpouju‘, Nopopidlal. 360p-
Huk pagosa y yaciu Cphana Lllapxuha (yp. Tamapa Umh, Mapko boxxuh), Beorpax 2020, 258-259.

49 Cnuuno Anzpeja Karanuesuh ,,liucturyT ypbapapa y cpeamoekoroj Cpouju®, Fa-
winuna 51/2020, 263-279.

30 TeraspHuje o Tome Bua. Auapeja Katanuesuh (2015), 113-114.
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CIMYIHOCTH ca paHUjUM YTrapCKUM M YEITKUM IIPaBOM YKa3yjy Ha 3ajeJHUUKY
CacKy OCHOBY, KOja je pelunupana y cpeamoBekoBHoj] Cpouju. Mehytum, y cpn-
CKOM TIpaBy M30cTaHaK o0aBe3e 00jaB/bIBama KO CTHIIamka KOHIIECHje Ha 03Ha-
YEHOM 3EMJBHUIITY Ha KOME j€ OHA MPETXOJ[HO MOCTOjaja, MoKa3yje CaMOCTAIHH
pa3BHTaK.

JymaHoB 3akoHUK 3a0pamyje Cacuma CTHUIIakhe IpaBa CBOjUHE OKYIAIH]jOM
Ha KpYeBHMHaMa, T€ UM OCTaBJba MOT'YNHOCT J1a CTHYY caMO pyAapcKe KOHIIECH]e.
Mortus 3a T0 je, u3mely octasor, n3deraBame TpajHe MOHOIIOJIU3AIIH]E BPESIHOT
3eMJBHIITA OOTaTor pyJaaMa, MTO OW MMAaJI0 HeTIOBOJbHE TIOCIIEAHIIE TIO TPUBPELY
3eMJbC M BJIaJapeBe MpUXo/ie. 3aKOHUK UCTOBPEMEHO ITPOKIJIaMyje IPaBo Jia ce py/a
Tpa)kyl ¥ UICKOTIaBa U y IiryMama (eyaanana, Te 7ia ce y ’bbiMa CeKy JpBa 3a IoTpe-
0c pyanuka. CiimuHoct ca noBesbama bene IV banckoj IlThapauiu u Baiyiasa 11
KyTHoj Xopu jacHO yka3yjy Ha IpaBHH TPAHCILUIAHT. MehyTuM, CpIicKu U3BOPH
HE TOBOpPE O MpaBy BJIACHUKA HAa TpehuHY pyJlHE perajuje o pyae UCKOIaHe Ha
IETOBOM 3eMJBUIITY, TIa Y CpOHju TaKBO MPaBO BEPOBATHO HUjE TIOCTOjaJIo.
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Legal Regime of Land in the Mining Areas of Medieval Serbia

Abstract: The aim of the research is to cast light on the legal regime of the
mining area land in medieval Serbia and to answer to what extent Saxon customary
mining law was accepted in this aspect and what the ratio legis of article 123 of
Dusan’s Code was?

1t seems likely that until the enactment of Dusan’s Code it was possible to
occupy land cleared for mining purposes and to acquire property of the mining
area, which was previously res nullius. However, Dusan’s Code changed this rule
prescribing only the possibility of acquiring the time limited mining concession,
which was motived by possible permanent monopolization of the land in the mining
areas. At the same time, the Code proclaimed the right of ore search and explora-
tion on the feudal lords’ land. Similarities to the older Hungarian and Czech law
indicates legal transplantation.

The mining concession was regulated in Despot Stefan’s Mining Code for
Novo Brdo, which prescribed detailed rules for losing the concession in the case
of neglecting the mining activity. Based on similarities one can assume that these
rules were mostly the reception of the Saxon customary mining law, also written
in late medieval mining laws of Hungary and Czechia. However, the small diffe-
rences may show that after one and a half century the Serbian mining community
introduced its own unique rules.

Research is based on linguistic, systematic and historical analysis of the
sources as well as the regressive analysis and comparative method.

Keywords: mining law, Dusan’s Code, Mining Code of Despot Stefan, mining
concession, occupation of land.

Harym mpujema paxga: 15.11.2020.
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EHKPUIILINJA KAO ITPEITPEKA OTKPUBABY
N JOKA3MBABY KPUBUYHUX JIEJIA

Carceitiax: Enkpuityuja je caciuasnu geo cagpemenol sxcusoiia. Ouna je og
HeCyMrUB0Tl 3HAYAjA 30 OCIUBAPUBAFE HEKUX 0 OCHOBHUX /bYJCKUX Upasa y ceeupu-
CYUIHOM WUEXHUUKOM OKPYIICEIbY, 3d CBAKOgHEBHO Kopuuifierse Opojuux oHnajn yeuyia,
Kao u 3a Qynxyuonucarse Univepneiua youwite. C gpyie ciupare, Opianu HagneicHu
3a OWIKpUBAbe U goKA3uUearbe KPUGUUHUX geia ce cge yewhe cycpehy ca ipeipe-
Kama Kaga upuctiyiie eHKpuuiiosanum cagpxcajuma. Enkpuiiyuja ilpegcinasma
c80jespciuan U3a308 y Ciposohersy KaKo ouumitux, wako u oceOHUX JOKAZHUX
pagru. Pag je tioceehen cainegagarsy exHUuKUx Clupana 060t usazosa. Ayuiop upu-
Ka3syje 0CHOGHe UpUHYUile Ha KOjuma ce 3acHusa ipoyec enkpuiiyuje, oojaurnasa
Pasnuxy usmely cumemipuune u acumMeipuune eHKpuiiyuje, eHKpuiiyuje yCKkaagu-
WeHUX Uogauiaka u enKpuiyuje uogawaxa y Wpan3uiily, ule cepéepcke u KOpucHud-
Ke eHKpuiiyuje, ykasyjyhu na Koju nauun enkpuiiyuja oimedxncasa, 0gHOCHO OHEMO-
Whaea pag optana Hagneicuux 3a OUKPUBArse U JoKa3uearbe KPUGUUHUX gead.

Kawyune peuu: otikpusare u gokasugaroe KpUSUUHUX gend, eeKiupoHCKU
goKasu, eHKpuiyuja.

1. YBO/,

[Totpeba na ce onpehenn momarak u nHGOpPMaINHja caapkaHa y beMmy IpH-
KpHjy o7l HeoBnamheHor JTulia MMaHEHTHA je JbY/ICKOj puponu. Mcropujcku npu-
mepu kpunrorpaduje! nponaleru cy y crapom Erunty, Meconoramuju, Kunu,

! Kpunrorpaduja je quCuuminga koja 00yxBara MpUHIUIIE, CPEICTBA U METOJIE 3a TpaHchop-
MHCa€ IOJAaTKa, 1a Ou ce MpHUKpHIIa HH(opMaIija Kojy moJaTak calpiKu, yTBpANUIa ay TCHTUIHOCT
nojaraka, onemoryhuia merosa HenpuMeheHa n3MeHa U crpedro HeoBaiheH MpUCTyI MOJaTKy.
Bua. OECD Council Recommendation Concerning Guidelines for Cryptography Policy, C(97)62/
FINAL, 27.3.1997, https:/www.oecd.org/sti/ieconomy/guidelinesforcryptographypolicy.htm.
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a mo3HaTa je u I{e3aposa mmudpa! u ynorpeba Ennrme TokoMm JIpyror cBETCKOT
para.> CaBpemMeHa Kpuntorpaguja mpatu pa3Boj TEXHOIOTHje pa4yHAPCTBA H KOMY-
HUKAIHOHe TeXHoJorHje o 1950-ux romamHa, 1 o1 Taia ce Kpunrorpadceke TeXHU-
K€ pa3BHjajy U MPUMEmY]y Of CTpaHe pa3nuuuTHX akrepa. Kpunrorpaduja kao
TEXHOJIOTHja JUTHUTATHE 0e30€MHOCTH ce IPUMERYje Kako O ce 3aITuTHIa 0e30e-
HOCT ([IOBEPJHHBOCT, MOY3IAaHOCT U JIOCTYIHOCT) HH(pOpMAaIHja 1 KOMYHHUKaIHja,
00e30e/111a aHOHUMHOCT YYECHHKA Y KOMYHHKAIIUjH, & THME H FbUX0Ba IIPUBATHOCT.>

Enkpuriuja, kKao Kpunrorpadcka TEXHOIOrHja AUruTanHe 6e3oeanoctm,*
jey 21. BeKy oIl HeCyMILHBOT 3HaUaja 32 OCTBApUBAHE MOjEAMHUX JBYACKUX TIpaBa
1 QYyHKIUOHHCAKE AUTUTATHE eKoHOMUje. EHKpuIlnja nMa 3a [HJb 1a IIPYKH
rapaHIlHjy MMoy3/JaHOCTH U IIEJIOBUTOCTH TI0JIaTaka y WHPOPMAIIHOHUM CHCTEMH-
Ma, a HAPOYHUTO MOAaTaKa O JMYHOCTH, M CIY’KU OCTBAPUBAIGY M 3aILTUTH CBUX
acriekara ImpaBa Ha MPUBATHOCT, CII000JIe N3pakaBama U CI000/c MUIIIbEHA 1
yBepema.’ OHa je 3HavajHa 3a 3alITUTY Hal[HOHAIHE 0e30eTHOCTH, Kao U 3a paj
Jp’kaBHUX oprana. [IpucTyn eHKpUTIUjH ITUTH 07 OPOJHUX KPUBUYHUX JeNia
omoryheHux pa3Bojem nHpopManrone TexHonoruje. Ca apyre crpaHe, npuMeHa
SHKPHIIIIHje Of] CTPaHE U3BPIIIMIIAIA KPUBUIHHX Jielia 0TEXKaBa, OTHOCHO OHEMO-
ryhaBa paa oprana HaJJIe)KHUX 32 OTKPUBAbE U JOKA3MBae¢ KPUBHUHUX €.
[peTpecame U BelITaueHe pauyHapa M MOOMITHOT Telie)OHa paji OCTBapUBa-
Ha MPUCTYIIA OXPambEHOM Caipikajy Moxke Jia Oyie 0TeXaHo, OAHOCHO OHEMOT'Y-
heHo, YKOIIMKO je caapikaj eHKpHUIITOBaH. ¢ I3BpIiaBame TajHOT Ha[30pa KOMYHH-
Kaluje MoXke ja Oyze 0TekaHo, OAHOCHO OHEMOT'YheHO, YKOJIMKO ce KOMYHHUKa-
IIja OCTBapyje ynoTpeboM yciyra U alIuKaIija Koje IPUMEY|y eHKPUIIIH]y.’
Tpeba uctahu ga ce mpu TomMe He pajau camMO O EHKPUIILHU)H KOjy MPUMEYjy

! Butie o yroTpeOu eHKPHIIIIje KPO3 HCTOPH]Y, Bua. Dwiti Pandya et al., ,,Brief History of
Encryption®, International Journal of Computer Applications 9/2015, 28-31.

2 John Barratt, ,,Enigma and Ultra: the Cypher War*, Military History Online, http://www.
militaryhistoryonline.com/wwii/atlantic/enigma.aspx.

3 Wolfgang Schulz, Joris van Hoboken, Human rights and encryption, Paris 2016, 10.

4 TexHONIOTWja EHKPHIIIIKje OCTBApyje BHile QYHKIIH]a, jep ce KOpUCTH Ja Ou ce 00e3beua
JIOCTYIIHOCT, LIGJIOBUTOCT, TI0Y3JIaHOCT M/MJIU TIOBEPJBUBOCT HH(OPMaLIHje caipKaHe y eIeKTPOH-
CKOM TOJaTKy Koju ce mudpyje. Ca cTaHOBHUINTA IpeIMeTa OBOT pajia, Haj3HayajHuja je QyHKuuja
MOBEPJBUBOCTH, Y CMUCITY J1a C€ YHOTPeOOM KJbyda 3a CHKPHIILUjY CaJpiKaj M0JaTKa 4yBa Kao
MOBEPJHUB, OHOCHO LITHTH C€ OJf IPUCTYIIa HeoBIamheHNX JIUIA, jep MOXe J1a My Ce IIPHCTYIIH
CaMo y3 M03HaBamke KJby4a 3a JICKPHIILH]Y.

5 O 3Hauajy CHKPUINHKjE 32 IPOMOLM]Y U 3aLITHTY IPUBATHOCTH, CI000C MUIbCHA U
n3pakaBarba y Be3W ca MHPOPMAIMOHO-KOMYHHKAI[OHIM TeXHOJIOrHjaMa, Bua. Special Rapporteur
of United Nations on the promotion and protection of the right to freedom of opinion and expres-
sion, Research paper on Encryption and Anonymity, 2018, https://www.ohchr.org/Documents/
Issues/Opinion/Encryption AnonymityFollowUpReport.pdf.

% Bumie o Tome, BuJ. Munana [Tucapuh, Enexitiponcku gokaszu y KpUSUUHoM HOCULY iKY,
Hosu Cax 2019, 209-210.

7 Ibid., 218.
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TEXHUYKHU ocBemheHn u moceOHO 00yueHn n3BpIIHoIn. EHkputmiinja ce yprahy-
je Kao TexHWYKa rmocraBka y cBe Behu Opoj ypehaja, ycnyra u annukamnuja, gera
KOPHCHHUITY HUCY TIOHEKaT HU cBecHHU. [locToje OpojHr coPpTBEpH 32 CHKPHUIIITH]Y
KOjU ce KOpHUCTE, Ipe cBera, y JerUHTUMHE cBpXe, jep oMoryhaBajy nomaTHy 3a-
NITHTY TIO/IaTaKa, aJId UCTO TAKO MOTY Jia TIOCITYKe U YUNHUOIIUMA KPUBHYHUX
Jena paju NpUKPUBamka UICHTUTETa U TParosa.

2. IITA JE EHKPUIILINJA?

Enxpunuuja je kpuntorpadcku mporec y KoM ce mojaTak TpaHCPOpMHUIIe
W3 U3BOPHOT, YNTIFUBOT 00MKa y mH(POBaH 00K, HEYUTIHHB 32 OHOTA KO HE
noceyje 3Halbe 0 MEXaHU3MY TIPUME-EHOM 3a H(PPOBabE, a KOjH je HEONX0IaH
Jla ce ToJiaTaK Jemudpyje.

VY mporecy eHKpHIIHje je metT eneMeHaTa: 1) GyHKIUja eHKpuIuje, 2)
dbyHKIHja gekpunnuje, 3) KJbyd, 4) TEKCT y H3BOPHOM OOJIUKY, U 5) muppoBaHU
TekcT. Pagu ce o mpolecy y KOM ce YNT/BMBOCT MOAaTKa TpaHc(HOpMHUILEe MpUMe-
HOM KPHNTOTrpadCKOT aJropuT™Ma KOjH U3BpIaBa M poBame. AITopruTaM yIo-
TpeOOM HACYMUYHOT HH3a KapaKTepa, OJTHOCHO KJby4a 3a IiudpoBame (SHIII. key)
MpeTBapa MoJaTaKk u3 U3BOPHOT, YUTIHUBOT 00NMKA (€HTII. plaintext) y HEUNTIHU-
BHU, IIU(PPOBaH 00JUK (SHTJ. ciphertext). Kibyd 3a eHKPUIIIU]y CACTOjU CE U3
HU3a OWTOBA, Tj. JEMMHUIIA U HYJIA, KOje padyHap yIoTpeOoM KOMITJIEKCHOT aJIro-
pUTMa KOPUCTH Jia ,,3aMacKupa’ cajpikaj Koju ce mudpyje.

WU3BOPHM, YNT/bUB 06MK WNPPOBaAH, HEYNT/bUB 06MNK
: KpunTorpadcku asroputam .
(plaintext) ( ciphertext

@urypa 1: Ynpourhen rpadpuyku mpukas nporeca eHKPHIIIIH]e

CympoTaH mporiec o eHKpunije (mudpoBama) je Aekpuriiija (aemmdpo-
Bambe), Y KOM ce YIoTpeOoM KJbyua 3a Jelu(poBame MoJaTak U3 HeUUTIbHBOT
moHOBO Bpaha y untipuB 00nuK. [Ipu ToMe, CHKPUIITOBAHU Caapikaj MOXKE Ja
JISKPUTITYjEe caMO OHaj KO TIOCeAyje KJbyY 3a JCKPUIIIIH]Y.

Enkpunmja je 3ampaBo MaTeMaTndka TEXHUKA MOTU(UKOBAHA TUTUTATHOT
cajp)Kaja Tako IITO Ce Y caJpikKajy Memajy OMTOBH (HYJIE U jeANHULE) TPUMEHOM
MaTeMaTHYKUX Omepalyja, mMTo ra YWHA Hepa3yMJbUBHM. JEJIMHN HAYMH Ja ce
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MpoMeHHU MHU(POBAHH CaTPKaj, OMHOCHO Ja CE BpaTH y OPUTHHATIHHU 00JIHK, jeCTe
MPUMEHa OOpHYTE MaTeMaTUYKe orepaluje. 3a CBaKy ornepalyjy mudpoBama,
ITOCTOjU caMo jeTHa omepalinja eI poBama, jep cy MaTeMaTuuke Gopmyre
mudpoBama U aemu(poBama jeIUHCTBEHO MMOBE3aHe U yIapeHe, kao OpaBa u
KJbyd 3a Ty OpaBy. Ko He 3Ha N1 HeMa MPUCTYT MaTeMaTHIKO] (POPMYITH 3a Je-
KPUIIIIH]Y, OH 3allpaBO HEMa KJbYU 3a JACIU(PPOBAKE U MPAKTUYHO HE MOXKE Ja
MPHUCTYITH EHKPHIIIH]OM 3aITHheHUM moganuma. 8

Moske ce pa3JInKOBaTH HEKOJIMKO TUIIOBA CHKPHITIIHjE. Y 3aBUCHOTH O] TOTa
KaKaB KJbYY C€ KOPHCTHU Pa3INKYjy C€ CAMETPHYHA U ACHMETPHUYHA CHKPHIIIIH]A.
Y 3aBUCHOCTH O] TOTa KOjU pauyHapCKH MOJAAIM CE SHKPHUIITY]Y pa3inuKyje ce
SHKPHIIIHMja YCKIQJUINTEHUX TOJIaTaka U CHKPHUIIIIM]a MOaTaka y TPAH3UTY.

2.1. CuMeTpUYHA M ACHMETPHYHA eHKPHUIIIHja

Tokom BpeMeHa cy ce pa3Bujalii CBe KOMIUJICKCHUJH KJBYUYEBH, 4 Y 3aBHCHO-
CTH OJ] TOTa KaKaB KJbYU CE KOPHUCTHU PA3IUKY]y C€ CUMETPHYHA U aCUMETPUIHA
SHKPHIIIH]a.

CuMeTprYHA eHKPUIIIAjA (CHIIL Symmetric encryption), OMHOCHO KPUITO-
rpajguja npuBaTHOT KJby4a (SHTIL private-key cryptography) je Kxpunrorpadcku
HPOLIEC Y KOM CE jelaH T€ UCTH KJbYY KOPHCTH M 338 EHKPHUIILN]Y U 3 JCKPUIILIH]Y.)

Symmetric Encryption

Secret Same Key Secret
Key Key

AdSh*L@9.
To=t/>B#1

—h

Plain Text

R06/12.>1L

1PRL39P20
4

Cipher Text

Decrvption

—b

Plain Text

®urypa 2: Yupouhenu rpaQuuky IprKa3 CAMETpUYHE eHKpuiuje'”

8 Bumie o Tome, Buj. Christopher James Hargreaves, Howard Chivers, ,,Recovery of en-
cryption keys from memory using a linear Scan®, Proceedings of the 2008 Third International
Conference on Availability, Reliability and Security. IEEE Computer Society, 1369 — 1376, 1374.

® Bua. Microsoft, Description of Symmetric and Asymmetric Encryption, https://support.
microsoft.com/en-us/help/246071/description-of-symmetric-andasymmetric-encryption.

10 Encryption: Symmetric and Asymmetric, https://cryptobook.nakov.com/encryption-symme-
tric-and-asymmetric.
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C 003upom Ha TO J1a TIOCTOjH CaMO jeIaH KJbYY, 1a O¥ TIomaTak KOj! je EHKPHII-
TOBaH MOTao Ja Ce JIEKPHUIITYje, HEOMXOIHO je J1a JINLE KOje OCTBapyje MPUCTYI
MOJIATKY, OJHOCHO TIOIIUJbaJIall ¥ TIPUMaJiall TIoJlaTka y CIy4ajy Jia ce CHKPHUIITYje
KOMYHHMKaIlHja, YHAIPe/ 3Ha KOju KJbyd je kopuirhen.!! 3 Tor pasora ce cTBa-
pajy onpehenu cranmgapan.'? Om 2001. ce kao cTaHmapa 3a CHMETPUYHY €HKPHII-
yjy nopataxa kopuctu AES crannapn (o1 enri. Advanced Encryption Standard).
AES cranmapn ca pa3IHunTHM BeIndnHaMa KJbyda (ox 128, 192 u 256 6utosa'’)
KOPHCTH ce y BehuHH Mpon3Bo/a 3a eHKPHUIILH]Y, TPOTOKOIMMAa 3a 6e30enan mpe-
HOC TofaTaka (kao mrro je HTTPS, on eurit. Hypertext Transfer Protocol Secure),
MeHallepuMa 3a JIO3WHKE, TIOje/IMHIM arlIKalijaMa 3a CJIamke MopyKa, Kao U 3a
SHKpHUMIIH]jy menor aucka ypehaja. Ocum AES cTanmapaa, CAMETPUIHY SHKPHII-
1[Ujy KOPUCTE U APYTH CTAHJAP/IHU alITOPUTMU, Kao 1To ¢y Blowfish, Triple DES,
Serpent u Twofish.'*

AcHMeTpHYHA eHKPUIIIHja (SHTIL. asymmetric encryption), OMTHOCHO KPHII-
Torpaduja jaBHOr KJbyua (eHTI. public-key cryptography) je xpuntorpadcku

1'C 063upoM Ha TO J1a ce y TIPOLeCy SHKPHUIIIIUje U ICKPHIIIIHje KOPUCTH CaMO jeaH KIBY,
HEOIXO/IHO je JIa Ce YyBa HEroBa TajHOCT M HENPEIBH/JBUBOCT HEroBOr ,,cacTaBa’, Kako Ou ce
3alITUTHO OJ1 Hallaja, OAHOCHO OJ Ca3aHaBaka O] CTPaHe HeoBIANeHOT JInIa. YYECHUIH Y KO-
MYyHHKAIH]jH, Tj. HOMNJbAJIall ¥ MpUMaJIall He MOTY IPUBAaTHY KOMYHHKAIIH]y J1a OCTBApPY]jy MPEKO
jaBHE padyHapCKe MpPeXe YKOIHUKO ¢€ MPETXOJHO HE ,,TOTOBOPE"* OKO 3aj€THUYKOT, TajHOT KJbyda,
jep Ou nuctpudynnja Kibyda IMPEeKo jaBHE MPEXKe yIpo3uiIa BEroBy TajHOCT. 300T TOra je BaKHO
Jia ce npeBasuly 13a30BH y BE3U ca IUCTPUOYIIMjOM U yIIPABIbABEM KIbYy4eM — CTBAPAmEM CHI'Y -
HOT' KOMYHHKAIHjCKOT KaHaJIa, Ty TeM KOT OU KJby4 OMO TI03HAT CaMO OHMMa KOjH UMajy JIESTHTUMHY
noTpely 3a BUM (MONIKJbaIAll U IpUMaJall mopyke), 1 00e30ehuBameM BEIUKOT Opoja KJbyueBa
Koju Ou Onin KopuurheHu 1o noTpedu.

12 Hakow mito je o 1960-1x q00iio 1o CBe mupe yrnoTpede pauyHapa y KOMepLUjaiHe CBPXE,
IBM je cTBOpPHO KPHIITO-TPYITy Koja je TokoM 1970-nx uMasa 3a1atax 1a Iu3ajHupa KJbyd, ca UbeM
3alITHTE KOPUCHUKOBHX NojaTaka. Jlu3ajH HacTao Kao pe3yiTar paja ose rpyme, y3 yuemhe Ha-
rroHanHe ciryx6e 6e36equocti CA /L (eHr. United States National Security Agency (NSA), onabpan
je 1976. 3a cranmapn 3a eHKpUIILK)y ofaraka — eHri. Data Encryption Standard (DES). DES je
Omo rmobaTHu CTaHAap] y HApEIHUX ABAJCCEeTaK TOINHA, aJli je, HaKoH mTo je 1999. jaBHo ,,pa3-
oujen on ctpane distributed.net u Electronic Frontier Foundation (EFF), moBy4eH U3 yrnotpeoe.
Bua. Paul Van De Zande, The Day DES Died, https://www.sans.org/reading-room/whitepapers/
vpns/daydes-died-722.

13 Behuna xpuntorpadckux cucTeMa KOpuctd 128-6uTHH uiu 256-0UTHH CHMETPHjCKH
KJbyd. 128-0uTHHM Kibyu nojppasymesa 2128 moryhux kibydesa, onaocHo 340,282,366,920,938,463,
463,374,607,431,768,211,456 xomOuHaIrja Turuta (HyMEpUUKUX BPEIHOCTH), OK 256-OUTHH
KJbyd UMa Moryhnx 22%¢ xipydeBa, OIHOCHO JIyIUIO BHIIE KOMOMHAIM]a IUTHTA Hero 128-OUTHH.
(Cracking Encryption Algorithms, http://mycrypto.netlencryption/ encryption crack.html). Ipyrum
pedrMa, YKOJIUKO OM CBaKO O] CelaM MIIHjap/IH JbYAH KOPHCTHO JECET CyNep-padyHapa o KOjHX
Ou CBaKM TecTHpao MILTHjapay KoMOMHaIMja 3a 128-0UTHH KJbyd y CEKYHIH, OHII0 OU MOTpeOHO
77.000.000.000.000.000.000.000.000 roguHa na ce ,,HacuaHO™ mpoHale ogrosapajyhu kipyd 3a
nexpunnujy. Bun. Mohit Arora, How Secure Is AES Against Brute Force Attacks?*, 5.7.2012, EE
Times, http:/www.eetimes.com/document.asp.

14 Bua. John Carl Villanueva, ,,Symmetric vs Asymmetric Encryption®, Jscape, 15.3.2015,
https://www.jscape.com/blog/bid/84422/Symmetric-vs-Asymmetric-Encryption.

1083



Jp Munana M. [Tucapuh, Enxkpuiiyuja kao ipeiipexa otukpusarsy u gokazugary... (ctp. 1079-1100)

MpoIiec y KOM ce KOPUCTE J[Ba KJby4a, jellaH 3a CHKPUIIIH]Y a IPyTH 3a JeKPHUTI-
uujy. Panu ce o kpunrorpad)ckum myTeM reHeprCcaHOM Mapy KJby4eBa KOjH Cy y
MOCEOHO] MaTEeMAaTHIKO] KOpelanuji. Y OBaKBOM CHCTEMY jefaH KJbYd Cce dyBa
Kao TajHU (IPUBATHHU KJby4) a APYTH je JOCTyNaH y jaBHOCTHU (jaBHHU KJbyd) H
CI000THO ce NIeiTH Ipeko Heobe30ehene pauyHapcke Mpeke. JaBHH KJbyd ITpUMa-
oLa MOpPYyKe ce KOPUCTH Jia C€ EHKPUNTY]je MOpyKa Koja My Ce IIaJbe, a IOTOM Ty
mnpoBaHy MOPYKY ACKPHUIITYje HerOB MPUBATHU KIbyd.!?

Asymmetric Encryption

-

Public Different Keys Secret
Key Key
A4Sh*L@9.
—_— T6=#/>B#1 . —_—
ecryption
— | B |- | (P | =
1PRL39P20
_'
Plain Text Cipher Text Plain Text

durypa 3: Yiponrhenn rpaduuku MprKa3 aCHMETPUTHE SHKPHTTITH]je'

AcumMmeTpadHa IeKpUIIHja je of] 3Hadaja 3a 0b6e30ehuBame caobpahaja Ha
WHTepHEeTY M OCTBapuBame €IeKTPOHCKe KoMyHuKanuje. [loctoju Buie anro-
puTaMa Koju KOpUCTe acHMeTpu4uHy eHKkpunnujy. Hajuemhe ce xopucte RSA
crangap (ox e’ri. Rivest-Shamir-Adleman) u DSA crannapn (on enrit. Digital
Signature Algorithm), ECC ctannapn (ox earin. Elliptic Curve Cryptography) xon
Mamux ypehaja (Hip, MooumHux Tenedona), OpenPGP ctannapa 3a eHKpUIILH]Y
MejioBa, Signal Protocol y annukanujama 3a ciame TITACOBHIX U BUEO TO3MBa
W MHCTaHT MopyKa (HOp. kao mto cy Bouan (enrn.WhatsApp), Curnan (eHri.
Signal) u ®ejcOyk mecunnep (eHri. Facebook Messanger).

15V cinydajy acuMeTpHYHE SHKPHIILIKje, MOLINJbaall U pUManal muppoBaHOr MojaTKa
HE MOpajy yHaIpeJ Jia ce ,,JoroBope™ OKO KJbyda Koju hie ce KopucTuTH (Kao y cirydajy CHMETpUIHE
enkpumnyje). KopiucHuk A mocrajba OHJIAjH jJaBHH KJbYY, KOja KOPUCHUK Yy b cirysxu 1a eHKpunTyje
Hnopyky ynyheHy KOPUCHHKY A, a caMO KOPUCHUK A MOXKe Ja JICKPUIITYje MOPYyKY HIn(ppOBaHy
HETOBUM jaBHUM KJby4eM, KOPUCTEhH jeTUHCTBEHH TajHH, IPUBATHH KJbYU KOjH j€ y KOpENannju
ca JaBHUM KJbyUYeM.

16 Encryption: Symmetric and Asymmetric, https://cryptobook.nakov.com/encryption-symme-
tric-and-asymmetric.
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2.2. EHKpuNIuja yCKJIAAUIITEHUX MOAATAKA U eHKPUIILUja
N0AATAKA y TPAH3UTY

Pauynapcku nomanu Mory jia Oyy moxXpameHn y ypehajy uiu fa ce pasMe-
wyjy usmMely ypehaja, a y 3aBUCHOCTH Off TOra KOjU PauyHapCKH MOJAIH CE CH-
KPUITY]y, Pa3jIUKyje ce eHKPUIIHja YCKIAAUINTCHUX MoAaTaka U SHKPUIIIHja
MOAaTaKa y TPaH3UTY.

Enkpunuuja yckjaagumTeHuX nogaTaka (CHIIL encryption at rest) npen-
CTaBJba MPOIIEC Y KOM ce MIU(PY]jy MoJaly MoXpameHu y ypehajy 3a cKiiaumnire-
e MofaTaka (Kao MITO Cy JIANTOM, MOOWITHU Tene(oH, cepBep MpyrKaola yciyra),
ynHehn canpikaj mogaTaka HEOCTYITHUM 3a CBaKora KO HE MOceAyje KJbyd 3a
nexpurimjy. Kopucauk yrorpe6om noceOHux codreepal’ 3a eHKPHIIIIH]Y MOKE
na mudpyje nojeuHauYHy 1aToTeKy, Gposaep, napTunujy y ypehajy'® anu u neo
nuck ypehaja.l” Cee je Buie ypehaja (HIp. antomn pauyHapa 1 MOOHIHUX Teje-
(hoHa) KOJI KOJUX je CHKPHIIIIH]ja 1eJIoT ucka (eHIIL. full disk encryption) npensu-
hena kao pabpuuka nmocraska (€HIIL. by defaulf) unu ce yrpal)yjy anaTu 3a eHKpHII-
11}y, KOje KOPHCHHUK MOKe J1a yrnoTpe6m.2’

Enxkpunuuja nogataka y TpaH3uTy (SHIIL encryption in transit) mpeacTa-
BJba TPOIlEC y KOM ce Mudpyjy Moaay Koju ce MPeHoCce ca jeTHOT Ha JPYTH
ypebaj (kao mTo cy Beb-caoOpahaj, TekCTyaiHe TOpYyKe, caapikaju KOju ce yHOCe
y BeO-(opmMyap U Ci1.), Kako Ou ce 00e30eInIH J0K ,, [Ty TYjy™ 01 ©U3BOpa JI0 Ojipe-
JIIIITA, OTHOCHO Kako Om ce oHemoryhuio na Tpeha cTpaHa momaTke mpecpeTHe
u u3Menu. Ha taj nHaunn ce 06e30ehyje moBepJbUBOCT U HHTETPUTET caapxkaja 1
omoryhaBa merosa ayTeHTu(ukaiuja. EHKpuniiyja nogataka y TpaH3uTy je O

17 3a enkpunuujy maroreke u pongepa ynorpedipaajy ce cienehn codprsepu: Encrypto,
Cryptomator, BoxCryptor, AESCrypt. 3a eaxpuniujy menor aucka ypehaja kopucre ce cirenehn
codrrepu: BitLocker, FileVault 2, Linux Unified Key Setup (LUKS), VeraCrypt .

18 VKOIMKO KOPUCHUK ITPUMEHH eHKPUTiyUjy Ha HUgoy gatoueke (€HrIL. file-level encryption)
EHKPHUITY]je ce caapiKaj MojeIMHaYHE IaTOTEKe, TOK MOCMaTpady MOXKe /1a YOUH HBEHO MPUCYCTBO,
Kao U MeTanojaTke (MoAaTak O Ha3UBY JAATOTEKE, KaJa je CTBOPEHA, MOCICIbU YT H3MECHEHA,
KaJa joj je MOCIeIbH My T NPUCTYIIJbEHO, BeJIMUnHa qatoTeke u ci). [lojenunu anatu, Kao HIIp.
codptBep VeraCrypt, MOTy Jla CMatbe BUIAJBUBOCT METANOAATAKA.

OcuMm TOra, MOCTOjU U TEXHOJIOTHja KOja MOJKE J1a MacKHpa MPHUCYCTBO EHKPUIITOBAHOT
npajBa y ypehajy, OTHOCHO J1a ce MPUMEHOM cTeraHorpadcke eHKpUIIUje nucka oneMoryhu aa
ce auck yorure u youn. Bua. John Leyden, ,,Russian doll steganography allow users to mask
covert drives®, The Daily Swig, 10.12. 2018, https:/portswigger.net/daily-swig/russian-doll-stega-
nography-allows-users-to-mask-covert-drives.

19 EHkpuMImja neior AucKa mojapasyMeBa Ja je eHKpumiujom 3amruhen He camo ypehaj,
HEro ¥ CBaKH M0jeJHHAYHH [I0/IaTaK OXPAaCH Ha Xap/ AUCKY. JIpyruM pednma, yKOIHKO je TUCK
ypebaja y nenoctu eHKpuNTOBaH 1 ypehaj HCKIbY4eH, CBU CaipiKaju MOXPAEHU Y (beMY Cy IITH-
(hpoBaHU U Yy IOTIYHOCTH HEUNTIBHBH, a OKYIIA] a ce MPUKYIe MOoJay U3 TakBor ypehaja he
OuTH Heycrenan 0e3 KJby4a 3a ICKPUIILH]Y.

20 Hup. TrueCrypt software.
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HapOYNTOT 3HaUaja 3a eIEKTPOHCKE KOMYHHKAIIH]E, a KOJTHUKO je SHKPHUIIIIH]ja CH-
T'ypHa 3aBHCH O] TOTa KO UMa MPUCTYII KJbY1Y.

Enxpuityuja na kpajreem ypehajy (eur. end-to-end encryption: E2EE) je BpcTta
SHKPUIIIHje TIoJ]aTaKa y TPAH3UTY y KOM Ce MOpyKa CHKPUITYje, OJHOCHO Je-
KPHUTITYje Y alUTHKAITU]H 3a MIPEHOC Mo/IaTaKka Koja je MHCTaTnpaHa Ha ypehajuma
KpajibiX KOPUCHKKA,”! Tj. ydecHUKa y KOMyHHUKaliju. [Topyka je eHKpunToBaHa
Mpe Hero MITo yhe y KOMYHHKAIHjCKH KaHall, Kao TaKBa YyBa Ce Ha cepBepy Mpy-
JKaolla yciryra JIOK IpuMaliall mopyke He Oyze JocTynaH u camo ypehaj mpuma-
ora MoXke 1a je memudpyje, jep caMo OH UMa TMPUCTYII KJBY4y 3a JCKPHUIIITH]Y.
VYkonuko 0u Tpeha cTpaHa mpecpernia mopyKy y TPaH3UTY, He OU MOIJIa J1a j& JISKPHUII-
Tyje, jep camo ypehaju KpajibiuX KOpUCHHUKA (TIOMTUIHAoIa U IIPUMAoIia TIOPYKE)
MMajy IPHUCTYII KJbydy. [IpyrumM peduma, mpyskaai ycliyra eJIeKTPOHCKE KOMY-
HHUKaIHje Kao MOCPETHUK Y IPEHOCY TTOpyKe HeMa MOTYNHOCT /1a IEKPHUTITYje
ca/ip>kaj MopyKe AOK ce MPEHOCH O jeAHOT 10 aApyTror ypehaja. OBaj BUI eHKpUII-
[IMje MPUMEHCH je Y aluTHKamijaMa 3a IpeHoc mopyka u 00aBbame pa3roBopa,
kao 1mrto cy Bouarm, Bajp (enrn. Wire) u Curnan. Ilopyke koje ce maJsby ¥ pasro-
BOPH KOjH ce 00aBJhajy MPHUMEHOM OBHX aILTUKAITH]a CY Y IEKPHUIITOBAHOM OOJTHKY
JIOCTYITHY jJEJIMHO KPajElbuM KOPUCHHUIIUMA — MPYIKaJIall TeICKOMYHHUKAIIHOHUX
yciyra ¥ mpyJKajal yciayTa eleTPOHCKUX KOMYyHHUKAIHja UMajy TIPUCTYII CaMo
EeHKpUITOBaHOM 001uKYy. [lopen Tora, yKoJIMKO ce KOPHCTH TeXHUKA HAMPEIHE
TajHoCcTH (€HIIL. forward secrecy”?) iiomohy Koje ce 3a ceaxy HOpyKy Koja ce widbe
ayimomMaicku leHepuule jequHC8eHU celll K/abyuesd 3a eHKpUnyujy/gekpuiiyuyy,
gOgailiHo ce KOMIIUKYyje MolyhHnociu gewudposarea iopyKa.

3. KAKO CE ITPUMEBYIJE EHKPUIILINJA?

Enkpumniiyja ce mpuMemyje Ha pa3IHIuTHM JOKallhjaMa, OJf CTPaHe pasJin-
YUTHX aKTepa. Y 3aBHCHOCTH OJl TOTa KO MPUMEbYje CHKPUIIIU]Y Pa3IUKY]jy ce
cepBepcKa eHKpUIIHja (€HTIL. server-side encryption) i KOPUCHUYKA EHKPUTIIHja
(eur. client-side encryption).?* CepBepcKy eHKPHIIIHjY TpUMeRsyje Tpeha cTpaHa,
OJTHOCHO TIpy’Kaliall ycliyra, Ha CBOM CepBepy, Ha MOoJaTKe KOjU 3a pauyH KOpH-
CHHKA CKJIQJIMIITH ,,y 00JIaKy" HJIU IPEHOCE KPO3 pauyHapcKy Mpexy. CepBepckKy
EHKPUIILH]Y TPUMERY]Y MpYy’Kaall OHJIajH ycryra (Hip. MoOMITHO 0aHKapCTBO),
npy»KaJal yciyra dyBama TnojaTaka ,,y oonaky (eHri. cloud service provider)

21 KipydeBe reHepuIe aluinKaluja 3a ciame MopyKa, a He caMi KOPUCHHIIH.

22 Jaq Evans, What is Perfect Forward Secrecy?, https://www.extrahop.com/company/
blog/2017/what-is-perfect-forward-secrecy/.

23 Linus Chang, ,,Client-side vs. Server-side encryption — who holds the key?*, EE News,
14.5.2018, https://www.eenewseurope.com/design-center/client-side-vs-server-side-encryption-
who-holds-key.
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W TIpy’Kajall yciayra eleKTPOHCKIX KoMyHuKaluja. KopucHuUKY eHKpunuujy
MPUMEHY]e KOPUCHUK JIOKAJTHO, Ha TIOIaTKE YCKJIAIUINTEHE HAa CBOM ypehajy, Ha
1ieo ypehaj nim Ha KOMyHHKAITH]y KOjy OcTBapyje ca ypehaja, kopumihemeM codT-
Bepa U ajiaTa 3a CHKPUIIIHUjy. be30eTHOCT eHKPUIITOBAaHUX TI0/IaTaKa KOJI CepBep-
CKe CHKPHITITHje 3aBHUCH OJT TPy’ Kaolla yCIIyTa, jep je OH Taj Koju Oupa BPCTY, 00MM
U TEXHUKE SHKPUIIIH]je, TOK KOJ KOPUCHUYKE CHKPUIILH]je 3aBucH of ypehaja,
codTBepa u anara Koje KOPUCHUK KOPUCTH, KA0O H O] FherOBE CBECTH M TEXHUYKE
0CI10c0o0JbEHOCTH.

IlITo ce TH4e cepsepcie enkpuiiyuje iogamiaxa y wpan3uiny, 1a 01 ce o He-
opinantheHor npucryna Tpehe crpaHe 3alITUTHO KOMYHUKALU]CKH KaHa u3Mel)y
cepBepa U KOPUCHHUKA, MHOTH TPy KaOIM OHJIAjH yciyTa (ycIayre eleKTPOHCKe
yIpaBe, eJICKTPOHCKOT TIOCIOBaka U CII.) IPUMERY]y oapelheHe kpunrorpadcke
TEXHHUKE, aKTHBHO WX MHTErpUITYyhH y IM3ajH M UMILUIEMEHTAIH]y yCIyTe KOjy
npy»kajy.2* lako mpuMersyjy eHKPHUIIIH]Y Y TOM CMHCITY, ITPY>KaOIH yCIIyTa UMajy
MIPUCTYII peIEBAHTHUM TToJalliMa KOPUCHUKA U MoTryhe je ma ux mnpemaajy Tpehoj
CTpaHU, Kao MITO Cy APYTH KOMEPIMjaIHH EHTUTETH WUJIU IP)KABHU OPraHu, BO-
henun huHAHCH]CKUM U APYTUM HHTEpPECHMAa HIU 00aBe3aHH MTPOITHUCUMA.

MHoru npyaolu yciIyra eIeKTPOHCKUX KOMYHHUKaIlHja CHKPUIITY]Y TI0-
JATKe Y TPAH3UTY,> aju 3apKaBajy MPUCTYI KJBYUy 3a JeKPHUITIH]Y.’S Vkonuxo
upyacaoyu ycayla apumene ogpehene kpuilidoipagcre mepe pagu obezoehusara
itogehane tipusaiunociuu kopucnuxa (eunin. Privacy Enhancing Technologies:

24 TIpumepa paau, y miathopMu 3a IpyKarmbe yCIyre OHlajH OaHKapcTBa pumeyje ce TLS
CTaHJap/ 3a CHKPUNIHU]y (01 eHTI. Transport Layer Security) Koju OCUTypaBa KOMYHHUKAIIH]Y
n3mely cepBepa 1 kiujeHTa OaHKe, rapaHTyjyhu cTpaHama y pa3MeHU Iojaraka ay TeHTH(HKa-
[Ujy, TaKO Jia KJIMjeHT Moke Jja Oye CHUTypaH Jia Cy IOJalll KOje YHOCH Pajy NpHjaBJbUBamba y
cucTeM (KOPHCHUYKO UME U JIO3UHKA) JOCTYITHN caMo OaHIIH.

25 TLS craumapn kopucte u Tsurtep, ['yri, [lumejn u Jaxy, anu MocToju mpysKaoly yciayra
KOjH T'a He IpUMEmYjy by default. lneamHo mocTyname y MOriiey SHKPUIIIHje, Kao BH/I CaBpIIe-
HE HallpeHe TajHOCTH (eHT. Perfect Forward Secrecy), Ou Onio na ce Kjbyd IPOMEHH 33 CBAKY
cecujy 1 z1a ce oxdare KopumheHn KJby4eBH. MelyTim, ojeInHN NPYKaOIH YCIyTra KOPHUCTe
HCTH KJbYY 32 CHKPHUIILU]Y AyXH BpeMeHcku nepuoi. Ha npumep, Dejcdyk kopuctu SSL/TLS
SHKPHUIILKjY J1a 00e30e11 MPeHOC MmojaTaka 3a npujaBy Ha cajT (eHrII. Jogin) — Kajia ce KOPUCHUK
IPHUjaBU Ha CTPAHUILY, BETOBOM ypehajy ce 1o/esbyje MPUBPEMEHH jeJMHCTBEHU UACHTUPHUKATOD,
nomohy Kor ce KOpHCHHK ITPEIo3Haje JOKJIE I'Ojl Ce He OfijaBH ca CepBHCa.

26 Ha npumep, y arumukanuju Tenerpam (euri. Telegram) je mpuMemheHa eHKPUIIMjA HA
peralyju KOPUCHHUK-CepBep/cepBep-KOPUCHHUK, aJli Ce U HOPYKE KOje ce I1ajby 4yBajy Ha CEpBepy
y eHKunToBaHoM obnuky. Mehytum, Tenerpam uma npUCTyI CBUM KJby4eBUMaA — KJbYUy KOJU
SHKPHUIITYje MOPYKY Koja ce maJbe of ypehaja mommibona 1o cepsepa, Kibydy KOjH SHKPHIITYje
HOpYKE KOje ce 4yBajy Ha CepBepy M KJbydy KOjH CHKPHIITYje OPYKY Koja ce IIajbe O cepBepa
1o ypehaja mpumaona nopyxke. Bua. Telegram Privacy Policy, https://telegram.org/privacy.

CnugyHO ToMe, TOpyKe Koje ce masby y [lnmejny jecy eHKpUITOBaHE M Y EHKPUIITOBAHOM
00IHKY ce 4yBajy Ha cepBepy YMMe Cy 3aITHheHe o mpucTyma HeoBaamheHor Juia, aiai uM [y
MOYK€E IPUCTYIUTH Y U3BOPHOM OOJIHKY, jep dyBa KJbyueBe 3a aexpunuujy. Bun. Google Privacy
Policy, https://policies.google.com/privacy.
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PETs), xao TITO je eHKPUIIIIH]ja Ha KpajibeM ypehajy (eHr. end-to-end encryption)
%7 ¥1bUXO0BA CIIOCOOHOCT MPHUCTYTIa KOMYHHUKaI[jaMa KOPHCHUKA CE OrpaHrvaBa,
jep HU MPYXKaOoIH yCIIyTa HeMajy MPUCTYII KJBYUy 3a nekpumnirjy. Mmak, nako
MPY’KAOIX YCIIyra HeMajy HUKaKBy MOTYRHOCT Ja IGKPHUIITYje MoJaTKe, MeTarlo-
JIAI¥ Cy BUIJBMBH® U JIOCTYITHHU CY MY.>

Yexnaguwitienu iiogayu mory na ce eHKpUIITYjy Y HCTO BpeMe Ha BUIIIE JIO-
Kanuja. Y OKBHUPY TpEeHIA aa mpou3Bohauu ypehaja HHTETpUITY SHKPHUIIITH]Y
1esior aucka y ypehaje kao ¢paOpuuky mocTBKY, Y4UMe Cy EHKPUIITOBAHU CBH I10-
Jaly ToXpameHn y ypehajy, KopucHUIIMa ¢e HyIH MOTYhHOCT Ja IToXpameHe
MoJIaTKE CHHXPOHM3Y]Y Ca CEPBEPOM, OJTHOCHO Jla MX UCTOBPEMEHO YyBajy U ,,y
obmaky* (kako OM Ha jeTHOM MeCTY OMJIH JTOCTYITHH TIOAAITH ca pa3TuIUuTHX ype-
haja, 6e3 mpekuaa, HOp. y Cly4ajy ryOuTKa, KBapa uiu kpahe ypehaja). Ykonuko
ce KOPUCHUK CHKPHUITTOBAHOT MOOMITHOT TeliehoHa OTTPEIeNt J1a MOJIaTKe TIOXPaHH
U ,,y 00JIaKy", OHU Ce 3alpaBo CKJAJUIITE Ha CEpBEPY MpykKaola Te yciyre. Y
TOM CITy4ajy, MOTYRHOCT JIEKpHIIITHje MoAaTaKa MOXpambeHnX ,,y 00IaKy* 3aBUCH
OJ1 TOTa KOjH BUJI CHKPHUIIIK]E je TpysKaiall yciayre mpuMenno.”

On KOpUCHUKOBE OTYKe 0 m300py ypehaja i arukaruje 3a KOMyHHUKAITH]y
Y HauMHa BUXOBOT KOpHIIhema, U 0 TOME TJIe YyBa MOAATKe, Jia JIU Ce U Ha KOju
HAYHH MMOIAIU CHKPUIITY]Y, 3aBUCH U MOTYNHOCT JIeKpUTIIIHje. YKOTHKO KOPHCHHK
HEeMa TIOBEPeHha Y HAUHMH Ha KOjU Ce TI0JIAI| ,,y 00JIaKy ™ uyBajy ¥ KOPUCTE, I1a I10-
JlaTKe IyBa CaMo JIOKAJTHO, OTHOCHO Ha ypehajy, MoryhHOCT JeKpHIIIHje 3aBUCH
ol copTBepa u ajiaTa 3a eHKPUIIH}Y KOje j& TPUMECHHO.

27 TIpumep 3a TEXHOJIOTH]Y moBehaHe IPUBATHOCTH j€ U T3B. CHCTEM PUBATHUX TTOPYKA (EHIIL.
Private messaging) NIpuMeHBEH y atuIMKaIfjamMa 3a pa3MeHy nopyka ajmecuir (eHri. iMessage) y
ajpon MoOMITHUM TenedoHnMa.

28 Tako, HaKO KOPUCHHUK IAJbe MEjIT y allTMKAIHjH KOjH IPUMEbYje eHKpUIiujy (Hip. [Ipo-
ToHMe] (eHTI. ProtonMail), momanu y 3ariaBiby Mejna (IpeIMeT, 1aTyM U BpeMe Cllamka, agpeca
HOIIMJbAOLA U ITpuMaona) Hehe i He Mory Ja Oyay CHKPUIITOBAHH jep Cy HEOIXOIHO 3a IpoLec
cllama rnopyke. BuaspuBocT MeTanoataka je onpaBaaHa OlnepaTHBHUM 3axTeBuMa. [Ipumepa
panu, UIT anpeca M3Bopa U OAPEAUIITA Y KOMYHHKAIM]H MOPA J1a OCTAHE BUIJBHBA J1a OM MpEKHA
olrpeMa MOIJIa Jia UX MPeno3Ha U OYUTa U TUME OMOr'yhiM mpeHoc nojaraka.

29 Nako ITpoTOHME]jII EHKPHUIITY]je MOAATKE Ha CEPBEPY, METOIOAAIM CY BUAJbUBHU. Bul.
ProtonMail, What is encrypted?, https://protonmail.com/support/knowledge-base/what-is-encrypted/.
Taxkolje, nako CUTHaII GHKPUIITYje caapxaj Ha caMoM ypehajy kpajiber KOpUCHUKA, ajld U CBE
MoJIaTKe KOje CKJIAIUIITH U 00paljyje Ha CBOM cepBepy, MOXKe Jla ICKpHUINTYje oapeleHe momaTke
Ha cepBepy (HIp. Opoj TenedoHa PErucTPOBAHOT KOPHCHUKA U MOATKE M3 HETrOBOT MPOQHIIa).
Bun. Signal Terms & Privacy Policy, https://signal.org/legal/.

30 TIpumepa pajiu, YKOJIUKO ce KOPHCHUK ajoHa OTpeIeln Ja 1yBa MoaaTKe ,,y 00naKy
(3ampaBo Ha iCloud cepBepy), OHH Cy €HKPHIITOBAHH, aJlM Ha HBUX HHUje IpUMEHeHa end-to-end
CHKPHIILK]ja, LITO 3HAYM Ja Cy AOCTYIHH, jep Emi yyBa Kibyd 3a JICKPHUIILUjy TAaKBUX T10JaTaKa.
Bun. iCloud security overview, Joseph Menn, ,,Exclusive: Apple dropped plan for encrypting
backups after FBI complained — sources®, Reuters, 21.1.2020, https://www.reuters.com/article/us-
apple-fbi-icloud-exclusive/exclusive-apple-dropped-plan-for-encrypting-backups-after-fbi-com-
plained-sources-idUSKBN1ZKICT.
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[Topen momenyTHux, moctoju Behu Opoj TexHoMOTrHja 3a moBehame mpuBaT-
HOCTH y BUIly cO()TBEpa MU AojaTaka (eHri. Browser add-on) 3a eHKpUIILIK]Y,
Koju oMoryhaBajy moBepJAMBOCT M TQjHOCT KOMYHHKAITHja KOje ce OCTBapyjy Ha
WuTepHETY M aHOHMMAaH MPUCTYIT OHJIajH ycayrama.’! TToctoje anartu 3a aHOHH-
MH3AIHjy KOjU CMamby]jy BHAJFMBOCT MeTaroaraka, koju omoryhasajy ma ce BeO-
CajTOBMMA M OHJIAJH yCIIyraMa MPHUCTYIIH Ca TO Malbe TUTHTATHUX TParosa,’?
a HapOYWTO Cy 3aHMMJBUBH OHH KOjU C€ 3aCHUBA]Y Ha CHKPHUIIIIH]H, Ka0 IIITO Cy
Top (eurn. Tor: The Onion Router) u BUpTYyeIHE IpuBaTHe Mpexe (eHri. VPN:
Virtual Private Networks).3?

Top je Gecrunatan open-source copTBep’* KOju CTBapa MpPEXY CBUX KOPH-
cHUKa copTBEpa M OMOryhaBa MpeXHy aHOHUMHOCT TaKO IIITO MAaCKHUPa N3BOPHY

31 Ha npumep, KOPUCHUK MOKe aa nHctaiaupa PGP codreep (on enri. Pretty Good Privacy)
nmu GnuPG codTBEp KOjU CHKPUTITY]Y MEJIOBE JIOK KOPUCTH yciyre [[umejna umu apyror mpy-
JKaola yayra 3a cliame MejiioBa. Anatu kao mro cy Scramble! w Cryptogram omoryhasajy end-
to-end eHKPUIIIN]y KOMYHUKaIUja y JpyIITEBHUM MpeKaMa, a I0CTOje aJaTh KOjU Ce 3aCHUBAjy
Ha nporokosinMa 3a Off-the-Record (OTR) €HKpUIIHUjy KOjU Ce IPUMEIbYjy Y alUIMKanujama 3a
clame WHCTAHT nopyka (Hup. y Pejcoyk mecunuepy). Bun. What is off-the-record messaging
(OTR)?, https://www.expressvpn.com/internet-privacy/guides/otr/.

KOpHCHHUK MOXKE JIO/IaTHO J1a 3aLITUTH CBOjE MOJaTKe KOje 11aJbe Ha CePBEp IPYKaoLa yCcIy-
ra Tako LITO CaJpsKaj MPETXOJHO CHKPUIITYje. YKOJINKO KOPUCHHUK JJATOTEKY KA MPHIIOT (CHTJL.
attachment) Mejiy noabe npexo [lumejna uimy je mocTaBu Ha cepBep MPyrKaola ycayra 3a CKia-
JIUUITEeHE MoAaTaka y ,,y oonaky™ (Hmp. Jponbokc), ¢ 003upoM Ha TO Aa OBH MPY’KAOLH yCIyTa
NpUMEIbYjy CEpPBEPCKY CHKPHUIIIIH]jY, MOIJIM OM 1a NEeKPUNTY]y CaJpXkaj cauyBaH HA HBUXOBOM
cepBepy, jep 4yBajy Kibyd 3a aekpunuujy. Bun. Dropbox Security, https://www.dropbox.com/
security, Google Cloud Help — Security, https://cloud.google.com/security.

MelyTHM, YKOIHUKO je KOPUCHUK ITPETXOIHO EHKPUIITOBAO AATOTEKY (HIIp. npuMeHoM GPG
codTBepa 3a SHKPHUIIIHUjY), OBU NPYKAOLH yCIyra HE MOTY Jia je ICKPHIITYjy jep CaMo KpajibH
KOPHCHUK ITOCEAYje KJbYd 3a JACKPHIILU]Y.

32 TIpuMmepa paju, Kao anat 3a anonuMusarnjy UII agpece KOPUCTH ce IPOKCH YCIyTa (EHIIL.
proxy). Pagu ce o cepBepy Koju Iocpeayje y IpoTOKy mojaraka y caoopahajy na MaTepHETY, Tako
na mackupa UII anpecy xopucHukoBor ypehaja unnehu na ogpeljena ak THBHOCT u3riena Kao aa
ce OCTBapyje ca HeKe Apyre Jokanuje (Hmp. npuMenoM nporokona HTTP u SOCKS). Mehytum,
MIPOKCH yCIyTa ce He 3aCHHBA Ha CHKPUIILHjH, Ta KOMyHUKanuja u3mel)y kopucHukoBor ypehaja
U cepBepa HHje eHkpunToBana. OCHM TOra, 1 YKOJIUKO ce KopucTH npotokoi HTTPS na ce npu-
KpHje noBe3aHocT ca oxpeheHnM cajtoM, He OM OMITM BUAJBMBH MOJALM O TOME KOje BeO CTpaHuLe
j€ KOPHUCHHK IT0CETHO, KOPUCHUYKA HMEHA U JIO3MHKE KOje je YHeo y BeO GopMmyiape u CIMYHO,
anu O6u merosa UII agpeca u apyru MeTarnogany 1 Aajbe OWIIN BUJIJbHBH.

33 OcuM TOTa, MOCTOje KPUMITOTpadCKe TEXHOIOTHjE KOje MPUKPHUBAjy TOIATaK Y TPAH3UTY
y OKBHPY JIETHTHMHOT OHJIAjH caJpikKaja, Tj. HeKor o0jexTa uiu kaHana. Ha mpumep, TexHonoruja
Mobile Magic Mirror (M3) KOpUCTH TEXHOJOTH]jy KOja KOPUCTH yoOnUUajeHe aKTUBHOCTH KOPH-
cHHKa Ha TBUTepy Ja MpHKpHje HeKy KoMmyHuKanujy. Bua. Shujun Li, ,,New information hiding
technology to be commercialised by Crossword Cybersecurity®, Surrey, 5.3.2016, https://blogs.
surrey.ac.uk/sces/2016/03/05/mew-information-hiding-technology-to-be-commercialised-by-cross-
word-cybersecurity/.

34 [pema nomanuMa ox nouetka maja 2020. Top KOPHCTH MPEKO 2 MUJIMOHA KOPHUCHHKA.
Bu. https://metrics.torproject.org/.
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UIT anpecy KOpUCHHKA KPO3 HEKOIUKO (TPH WITH BHIIE) TIOCPETHUYKUX, CHKPHUTI-
toBanux MII agpeca qpyrux xopucuuka. Hamme, cBaku myT Kajja KOPHUCHHUK
npuctymu Ha UuaTepuet xopuctehn Top, copTBep ayToMaTcku, mo3ajMibyjyhu
Hekonuko MIT aapeca 3a jeqHy TakBy cecujy, cTBapa HACYMUUYHY Iy Tamy cacTa-
BJBCHY OJ PA3JIMYUTUX YBOPOBA, a CBAKH YBOP j€ 3aITHNEH CONICTBEHOM CJIOjeM
SHKPHIIIK]je, KOja CaapKu HHPOPMAIH]y O HAPEIHOj KOHSKIIHjH.>

By default we will have 3 Nodes/Routers/Relays
Client want to send a message to Destination Server which will pass through 3 Nodes.

\m >
Message by client m g

Tor Client Destination
Tor Network Website
®urypa 4: Ynpourhen npukas koHekuuje npexo Topa3®
How a VPN works
uliﬁ?c'e clent e Server Internet

VPN
@
a:
0
O
-]
@

Encrypted Encrypted

User Internet Service
Device Provider Internet

g S («x)) @

EMSISOFT

@urypa 5: Vpouuhen npukas KOHEKIHje IPEKO BUPTYETHE IPUBATHE MpeKe’’

No VPN

35 CtBapa ce CJI0jeBUTOCT Kao KOJI JIyKa, oTyaa Onion y Ha3uBy copTBEpa.
36 How does TOR browser work?, https://www.quora.com/How-does-TOR-browser-work.
37 https://www.yellowstonecomputing.net/blog/vpns-your-personal-tunnel-to-privacy-part-2.
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BupTtyenna mpuBatHa Mpeka oMoryhaBa TajHOCT MpeKHE KOMYHHKAIIH]e
TaKO J1a HUKO HE MOKE Jla TPECPEeTHE, U3MEHU MJIM HAA3HUPeE MOAATKE Y TPAH3HTY.
Hamwme, yxonnko kopucHUK wHCTaIupa onpeherun codhtep, meroB ypehaj ce mo-
BE3yje ca cepBepoOM MpyrKaola OBe yciyre (eHIII. Remote Access Server), a ipu-
MeHoM oxpehenor mporokona’® ctapa ce T3B. VPN TyHeN, OMHOCHO €HKPHUIITO-
BaHa Be3a usMely ypehaja koprcHuKka u cepepa. Y3 HoMoh TyHeIa eHKPUITY]Y
ce TojaIy y TpaH3uTy (MPUMEHOM acuMeTpudHe eHkpumije) a u WUIT agpeca
ypebhaja (Tume U JIoKaluja KOPUCHHUKA) je aHOHUMU3UpaHa, jep ce kopuctu NI1
cepBepa MPEKO KOT je CTBOpeHa BUPTYEJIHA TIpUBaTHa Mpeska.s’

4. EHKPUIILINJA KAO OTEXXABAJYRU GAKTOP 3A PAJ]
HAJJIEJXKHUX OPTAHA

VY caBpeMeHOM TEXHOJIOUTKOM OKPYIKEHY IOCTYITHOCT TEXHOJIOTH]E jake
SHKPUIIIHUje I0BEJIa je 10 Tora Ja je MPUCTYII CapkKajy BEIUKOr Opoja eIeKTPOH-
CKHX TojfiaTaka (yCKJIaIUIITEeHUX U Y TPAH3UTY) OTEeKaH, OHOCHO OHeMoryheH
HeoBJamheHnM JIMIKUMA, jep He TIOCTOjH HauMH J]a ce CaApKaju CHKPUIITOBAHH
MOJIEPHHUM aJITOPUTMHUMa JACKPHUNTYjy 0e3 rmocenoBama Kibyda 3a JeKPHUIIIIH]Y.
Hauwme, cagpxaju nogaraka Ou, 1a HUje SHKPHILIH]jE, OUITN Y N3BOPHOM, YU TJbH-
BOM OOJIMKY JOCTYITHH HaJUIE)KHUM OpraHuMa MPUITHMKOM CripoBolema Haa30pa
WJIU IIpecpeTama KOMyHUKAIIMje WIIK Ofy3UMama U peTpecama ypehaja. ¥V ciy-
4ajy J1a Cy MMoJaIy eHKPHUIITOBAHH, FbUXOB CaIPXkKaj je, Yy MOMEHTY Ka/ia HaJ[IeKHU
OpraHu OCTBape MPHUCTYII HA 3aKOHOM OBJIAIINGH HAYMH, IOCTYIIAH CaMO Y IIH-
(hpoBaHOM, HEUUTHIHPHUBOM OOJIHIKY.

Ca cBe MacoBHHjOM ynoTpeOOM NepCcOHATHUX pauyHapa, IPUCTYII AP>KaB-
HHUX OpraHa eHKpUIITOBaHUM ITOAIIMA IIOCTA0 je MPeaIMET 030MIbHE TTOTUTHYIKE,
Hay4dHe U cTpyuHe aebate. [Ipe Kojy Jenenujy Ouio je mpucyTHO HACTOjamke Ja
ce UT xommanuje mpucuie aa ,,ocnade’ 6e30eHOCHe TPOTOKOJE y KpunTorpad-
CKHM CHUCTEMHMa OCTaBJbalkbeM MOTYNHOCTH ,,yJlacka Ha 3aj](iba BpaTa“ (SHIJI.
backdoors), Tj. na yrpane merone xoja omoryhasajy na Tpeha crpana 3aooule e
IPOTOKOJIE U OCTBAPU MPUCTYI EHKPUIITOBaHHM cajapxkajuma.*’ ¥V mpBoj mete-
HUju 21. BeKa MocTalio je jacHo Jia HallMOHaJTHA OrpaHuuYeha YIIoTpede KPUITo-

38 KopucTu ce Bulle IPOTOKOJA, Kao mro ¢y PPTP (Point-to-Point Tunneling Protocol),
L2TP (Layer 2 Tunnel Protocol), OpenVPN, SSTP (Secure Socket Tunneling Protocol).

3 Michael Gargiulo, ,,VPN Encryption: What is it? How does it work?*, VPN, 13.12.2019,
https:/www.vpn.com/privacy/how-does-vpn-encryption-work.

40 Micropujcku ce MOKe YOUUTH HEKOJIMKO pa3no0ba y KojuMa ce Bou aebara oko norpede
Jla ce OTpaHUYH IPHUCTY jakoj eHKpunuju. O cTBapama KpunTorpaduje jaBHOT KJby4a, TOKOM
1970-ux, ma g0 1990-ux npxaa (mpBeHcTBeHO CAJl) je BpIIMIIa CTPUKTHY KOHTPOJY HaJ pa3Bo-
jem, noctynHourhy u kopumhemeM Kpunrorpadckux anara, oneMoryhasajyhu mupoky, komep-
HUjaiHy ynorpedy jake eHKPHUIIIMje BaH BOjHUX 1 0€30eIHOCHUX OKBHUA.
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rpaduje He Tpeda ma yrposkarajy pa3noj HHQOPMAITMOHUX U KOMYHHKAITHOHUX
MpesKa, Kao HU €IEKTPOHCKE TProBUHe,*! IITO je T0BENO 10 HECMETAHOT MPOLIBa-
Ta TEXHOJIOUIKOT OKPYIKera. Y 0BOM pa3100Jby CTBapa ce CBE BHIIE JUTUTAITHOT
caapxkaja (Ha APYIITBEHUM MpeKama, CBEIIPUCYTHH TOJALH O JIOKALHjU KOPH-
cHHUKa ypehaja, caapikaju Ha OHJIajH miaTdopmama, Tj. ,,y 00J1aKy ), a HaJIe)KHU
JOp>KaBHU OpraHu A00Hjajy YnTaB HU3 HOBUX TEXHUYKMX MOT'YRHOCTH 1 3aKOHCKHX
oBjamnrhema 3a MPUKYTIJbakhe THX caapikaja 3a moTpede KPUBUIHOT IMMOCTYITKA (1
3alITUTE HA[MOHAIHE O6e30e1HoCTH). YKONHUKO OU ce eHKPHIIIH]ja MojaBhIa Kao
npernpeka, KOpuImneHn ¢y alTepHaTHBHU HAUYMHU 33 MPUKYIIbakhe TOTPEOHUX
nonaraka.* [lItaBuiie, He MOCTOje MOAALM [1a je Y OBOM MEPUOAY CHKPHIIIH]ja
npencTaBsbalia 3HauajHy MPENpPeKy OTKPHBALY U IOKa3UBalby KPUBHUHHX jena.

Toxom 1990-ux, o MPUTHUCKOM IIPHUBATHOT CEKTOPA U CTPYYHE jJABHOCTH IOKYIIIAIIO CE ca
CTBapambeM XHOPHUIHOT pelena Kojiu 01 ncToBpeMeHo oMoryhuo u pa3Boj nHGopManuoHe Tex-
HOJIOTHje M HCIIOCOOHOCT HaJI3Upama TOT pa3Boja o1 cTpane apxase. OBa pa3o0Jbe ce Ha3uBa
[IpBuM kpunrto-paTom. Burie o Tome, Bua. Bruce Schneier, History of the First Crypto War, 2015,
https://www.schneier.com/blog/archives/2015/06/history of the .html.

Cmarpaio ce a je CHCTEM y KOM je jaBHOCTH JIOCTYITHA jaKa CHKPHUIIIIHja HEPUXBATIbHB
jep omoryhaBa Ja mieraiHe akTHBHOCTH HE MOTY JIa Ce TIpaTe, 1a je IoTpeOHO J1a joj ce orpaHuvH
HPUCTYII TAKO LITO OM C€ YCTAaHOBUO CHCTEM M3Y3ETHOI MPUCTYIIA JAPKABHUX OpraHa KJbydy 3a
nexpunuyjy. Kpeupan je ctanmapn nenoHoBaHe eHKpunuuje (eHra. Escrowed Encryption Stan-
dard: EES), 0OMTHOCHO CHCTEM JICTIOHOBama KJbyda (€HTI. key escrow), Kao jeTHOCTAaBaH METOJ
»yJlacka Ha 3aJa Bpara“. Paau ce o Tome 1a y KpUITOrpad)CKoM Ipolecy pasMeHe KJbydeBa
KOIHWjy MPUBATHOT KJby4a 3ajpxaBa Tpeha cTpaHa — Ap)kaBa, Koja cTBapa M JUCTPHOyHpa KIby-
yeBe 3a eHKpunuujy UT koMnanujama, a KONujy Kiby4a 3a ICKPUILHUjy ApXKHU y aeno3uty. Kpeu-
paH je 13B. Clipper Chip cet unnoBa koju 6u 6uo yrpahen y ypehaje kojuma 6u 61mio omoryheno
na xopucte SKIPJACK anroputam 3a eHKpunuujy. Jpxasa Ou 3anpkaia y JeMo3UTy KOIUjy
TajHOT KJby4a, crieltuuaHOr 3a yun yrpaheH y cBaku ypehaj, ma Ou ap>kaBHH OpraHw, 1o IoTpe-
61, MOTJIM J1a TPaXKe MPUCTYII KJbyUeBUMa 3a JACKPUIITOBAKEC CHKPUIITOBAHUX T0/1aTaKa. Buie o
tome, Bua. Steven Levy, ,,Battle of the Clipper Chip®, New York Times, 12.6.1994, https://www.
nytimes.com/1994/06/12/magazine/battle-of-the-clipper-chip.html?pagewanted=all; Michael
Schwartzbeck, The Evolution of US Government Restrictions on Using and Exporting Encryption
Technologies, 2014, https://www.cia.gov/library/readingroom/docs/DOC_0006231614.pdf.

OBaj cucTeM je HalylITeH ycie/ jaKkor MPUTUCKA TPyTIa 3a 3aITUTY TpaljaHCKUX MpaBa u
aKaJIeMCKOT KOHIICH3Yca Jla ce Ha OBaj HaUMH He 00e30el)yje TajHocT komyHukanuja. MictoBpeme-
HO, Ha CHA3M je OuJia CTPUKTHA KOHTPOJIAa H3B03a KOMEPIMjaIHUX [IPOM3BO/A Ca jaAKOM SHKPHUII-
uujom n3 CAJl, koja je mubepanuzoBana Hakon 1999. Bua. Bill Hancock, ,,Appeals-court panel
says export ban on encryption software is unlawful®, Computers & Security 4/1999, 278. Buiie o
tome, Bua. Kurt Saunders, ,,The Regulation of the Internet Encryption Technologies: Separating
the Wheat from the Chaf*, John Marshall Journal of Information Technology and Privacy Law
3/1999, 945- 960.

41 Bunie o Ttome, Bu. Peter Swire, Kenesa Ahmad, “Encryption and Globalization”, Colum-
bia Science and Technology Law Review 1/2012, 439-441.

42 National Security Agency, “Classification Guide Title/Number: Project BULLRUN/2-16”,
Snowden Archive (16 June 2010), https://snowdenarchive.cjfe.org/ greenstone/collect/snowdenl/
index/assoc/HASHea20.dir/doc.pdf.

4 Naomi Gilens, New Justice Department Documents Show Huge Increase in Warrantless
Electronic Surveillance, ACLU, 2012, https://149 www.aclu.org/blog/national-security/new-justice-
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YV oBoM pa3mo0Jey, Koje ce Ha3uBa 3JIaTHO A00a Haazopa (eHr. Golden Age for
Surveillance*®), ca gamum pazeojem aramia 3a céeouwitiu guUILILAIHU HAG30P,
HAgAedCHU OpIanu Cy gpamatuyno osehanu ciiocoOHoCil 3a UPUKYIbArbE §o
wlaga Hesulene KOMUYUHe eNeKIUPOHCKUX HOgatuaKa, Koju ce pego8HO CKIaguuiiie
u ananuzupajy.®

Mebhytum, 2010. ®BU je ykazao na npodnem ,,Onmacka y Mpak™ (enrit. Going
Dark), uctakayBIIH ja3 n3Mely nmomataka KojuMa HaJJIeKHA OPraHd MOTY J1a TIPH-
CTYIIE Ha 3aKOHOM OBJIalIheH HAYMH M lbUXOBE TEXHUYKE HEMOTYNHOCTH Ja OCTBa-
pe YBHI y caapikaj THX mopaTaka.*® Pagu ce o Tome 1a, 63 063upa Ha TO IITO CY
CBU MaTepujajiHu U (opMasHU yCIOBU MCIYHHCHH 3a MPUCTYI €IEKTPOHCKUM
momanuma, euKacaH mpucTyn HHpopMaIjaMa 1 KOMyHUKaIlijaMma OnBa oHe-
moryhen enkpunuujom. Haume, Hakon mro je 2013. Enapn CHoyzeH jaBHOCTH
006enoganno y KoM 00MMY JIpKaBa CIIPOBOJIN €NEKTPOHCKH HAA30p, MPU 4eMy
noctoje HarosewTaju Aa T kommnanuje npy:xajy momoh apkaBu y OCTBapUBamby
TOT Ha/30pa,*’ mpuMeTaH je TpeH 1 Ja npysxaoiy MHTepHET yciryra u Mpou3Bo-
haum ypehaja yrpal)yjy eHKpunuujy kao noctaBky (eHri. by default) y cBojum
yciryrama u ypehajuma, Kako O TOTaTHO 3aIlITHTHIN HH(OpMaIije 1 KOMYHH-
KallMje KOpUCHHUKA U noBehanu muxoBo nosepeme. Tako ox 2014. Enn, ['yrn u
DejcOyK IPUMERY]Y EHKPHIIH]Y ¥ ypehajuma u maTdopMama 3a KOMYHHKAIH]y,*
LITO OBE KOMaIHHje HAaBOJAHO JIOBOJIM Y TIOJIOXKaja 1a HeMajy MPHUCTYIT KOPHCHU-
KOBUM €HKPHUIITOBAHUM TIO/IallMa 1 300T TOra He MOTY JIa TIOCTYTIE TIO 3aXTEBY
JIpKaBHUX OpraHa W MojaTKe Mpeaajy 3a noTpede KpUBUYHOT MOCTYIKA WU
3alITATE HamuoHaHe 0e30eqHoctu. Kao nmocnenuna tora, ox 2016. HaaIe:)KHA
Jp’KaBHU OpraHM HEMPECTAHO UCTUYUY J1a CHKPHUIILIMja Ka0 CPEACTBO TUTHTAIIHE

department-documents-show-huge-increase-warrantless-electronic.

4 Peter Swire, Going Dark: Encryption, Technology, and the Balance Between Public Safety
and Privacy, 2015, https://www.hsdl.org/?view&did=794328.

45 OBakaB MPHUCTYII CBEOIIITEM Ha30py Has3uBa ce ,,IIpukynu cee® (euri. ,,Collect it all)
U JOKTPHHA je YCBOjeHa Y OKBUPY AMepHuke ciyx0e 6e3ennoctu. Bua. Robert Sloan, Richard
Warner, ,,The Self, the Stasi, the NSA: Privacy, Knowledge, and Complicity in the Surveillance
State®, Minnesota Journal of Law, Science & Technology 1/2016, 373.

46 Valerie Caproni, Going Dark: Lawful Electronic Surveillance in the Face of New Techno-
logies, Federal Bureau of Investigation, prepared testimony for Hearing Before the Subcommittee
On Crime, Terrorism, and Homeland Security of the House of Commons Committee on the Judi-
ciary, 2011, http://judiciary.house.gov/hearings/printers/112th/112-59 64581.PDF.

47 Kao Ha mpuMep, y cIIy4ajy CKaHaa ca OpuTaHCKOM KOHCYITaHTCKOM (rupmom Kembpuix
Amnanurunka (eurn. Cambridge Analytica). Bume o Tome, Bua. Nicholas Confessore, ,,Cambridge
Analytica and Facebook: The Scandal and the Fallout So Far*, New York Times, 4.4.2018, https:/
www.nytimes.com/2018/04/04/us/politics/cambridge-analytica-scandal-fallout.html.

48 Joe Miller, “Google and Apple to introduce default encryption®, BBC, 19.9.2014, https:/
www.bbc.com/news/technology-29276955; Robert McMillan, ,,Facebook’s WhatsApp Launches
‘End-to-End’ Encryption®, WSJ, 5.4.2016, https://www.wsj.com/articles/facebooks-whatsapp-turns-
on-encryption-by-default-1459869097.
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0e30eqHOCTH CBE BHUIIE OHeMOTyhaBa HBUXOB paj Ha OTKPHUBAY U TOKa3UBAILY
Teopu3Ma, oceIoBamba U TUCTPHOyUpamba iedje mopHorpaduje u Apyrux TeIKUX
kpuBHUHEX Aena,* a T xoMmaHwuje ce ONTyKyjy Ia Cy CTBOPHIIE ,,paj 3a KpH-
muHame, >

VY nocieamux HEKOJIUKO TOJIMHA MTPEJIaraHo je BUIIIE pellieha pajiu IpeBa-
3UNaXkea mpobiaema eHKpumniyje,’' Tako mro 6u UT kommnanuja obaBesasne aa

3

cTBOpe MOT'YhHOCT ,,yJTacKa Ha 3ajia Bpara‘,>? ociabe cTaHmapae eHKPUIIIH|e 1
omMoryhe TUPEeKTHH MPUCTYN y U3Y3€THUM CIIy4ajeBUMa, alld TAaKBU MIPEJIO3H JI0
cazia HUCY 03aKOHmEHHU.” MHOTH Ol X CY TEXHHYKH HEU3BOJJHUBU HIIN UX j&
HeMoryhe npuMeHHuTH Ha ehUKacaH HAuWH, jep OM ce Ha Taj HAauYMH yrpo3uia 0es-
OeMHOCT CBUX KOPUCHUKA WH(DOPMAITNOHE TEXHOJIOTH]jE a He caMOo TI0jeINHATHOT

4 Kristin Finklea, Encryption and the ‘Going Dark’ Debate, Congressional Research Ser-
vice, 2016, https://fas.org/sgp/crs/misc/R44481.pdf.

30 Jgor Bobic, Ryan Reilly, “FBI Director James Comey ,Very Concerned‘ About New Apple,
Google Privacy Features,” Huffington Post, 25.9.2014, http:/www.huffingtonpost.com/2014/09/25/
james-comey-appleencryption_n_5882874.html; Cyrus Vance, “Apple and Google Threaten Public
Safety with Default Smartphone Encryption,” The Washington Post, 26.9.2014, https://www.was-
hingtonpost.com/opinions/apple-and-googlethreaten-public-safety-with-default-smartphone-en-
cryption/2014/09/25/43af9bf0-44ab-11e4-b4371a7368204804 story.html; Charles Hymas, ,,Facebook
is threatening to hinder police by increasing encryption, warns Priti Patel®, Telegraph, 30.7.2019,
https://www.telegraph.co.uk/politics/2019/07/30/facebook-threatening-hinder-police-increasing-
encryption-warns/.

31 Bumre o Tome, Bua. Sayako Quinlan, Andi Wilson Thompson, 4 Brief History of Law
Enforcement Hacking in the United States, 2016, https://www.newamerica.org/cybersecurity-ini-
tiative/policy-papers/brief-history-law-enforcement-hacking-united-states/.

2V centembpy 2018. koanuuuja apxasa ,.Iletopo ounjy* (enri. Five Eyes), kojy unne CAJl,
Kanana, Bennka Bpuranuja, Aytpanuja u Hosu 3enans, 3ay3ena je cras ja je HeornxonHo ga ce UT
KOMIIaHHje NpuHyae 1a omoryhie ,,yia3ak Ha 3ajma Bpara“, yuMe O ce Ha/JICKHUM OpraHiuMa
omoryhuio cripoBol)ere 3aKOHOM IIPOIKHCAaHUX OBJalINeha U y HOIJIey CHKPHIITOBAHUX CaJp-
kaja. Bun. Lisa Vaas, ,,Five Eyes nations demand access to encrypted messaging®, Naked security,
1.8.2019, https://nakedsecurity.sophos.com/2019/08/01/five-eyes-nations-demand-access-to-en-
crypted-messaging/.

33 Ipumepa paau, y Aycrpanuju je neremopa 2018. ycBojeH KOHTpOBEp3HH 3aKOH 0 moMohu
U MIPUCTY Ny TeJIeKOMyHHKaujama (eHri. Telecommunications and Other Legislation Amendment
(Assistance and Access) Bill 2018) Ha 0CHOBY KOT HaJJICKHU APXKABHHU OpraHu Mory aa ymnyrte UT
KOMIIaHHjaMa 3aXTeB J]a UM ce OMOryhu MpHCTy eHKPUIITOBAHUM CaJipKajuMa, a OBe MpyxKajy
oMoh Ha 100pOBOJBHO] OCHOBH. 3aKoH je y Toky 2019. kopumiheH y cBera cemam ciiydajea. Buiie
o Tome, Bu. Australian Government, Department of Justice, Telecommunications (Interception
and Access) Act 1979 Annual Report 2018—19, https://parlinfo.aph.gov.au/parlIinfo/download/pu-
blications/tabledpapers/c424e8ec-ce9a-4dcl-a53e-4047¢8dc4797/upload pdf/TIA%20Act%20
Annual%20Report%202018-19%20%7BTabled%7D.pdf;fileType=application%2Fpdf#search=
%?22publications/tabledpapers/c424e8ec-ce9a-4dcl-a53e-4047e8dc4797%22.

On moverka 2020. y CA /] je akTyenHa nedata 0Ko MOCIEABEr Mpeaiora 3akoHa (t3s. EARN
IT Act) xojuMm Ou ce mocpeTHUM ITyTeM ociabuia eHKpunuuja. Bumie o Tome, Bun. Zak Doffman,
,»New Warning Issued For All WhatsApp And iMessage Users: ‘Major Threat” To Encryption®,
Forbes, 14.3.2020, https://www.forbes.com/sites/zakdoffman/2020/03/14/new-warning-issued-for-
all-whatsapp-and-imessage-users-major-threat-to-encryption/#4d4518153f59.
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KOPHCHHKA YHjUM ITOJAIMMa j€ TOTPEOHO MPUCTYIIUTH Y H3y3eTHUM CITy4ajeBH-
Ma, a To Ou UMajo OEeCIOBPaTHO HETMIOBOJBHE TIOCIIEIUIIE 3a cajoep 0e30eaHOCT U
EJIEKTPOHCKO MocioBame. > OCUM Tora, ca CTAHOBHIITA 3AIITUTE JbYICKHUX Mpa-
Ba, CHKPHIIIHja C€ CMaTpa CPEACTBOM KOje€ CIY>KH CIOOO0AHOM, OTBOPEHOM H
noysnaHom MHTepHeTY, y OKBUPY KOT je OMOTyheHO peann30Bame rapaHTOBaHUX
cnobona U mpasa, Ipe cBera rnpasa Ha MPUBATHOCT M cJI000/I€ MUIIJbEHA, YBE-
pema U uzpaxanama. M3 Tor pasniora, IpkaBe ce MO3HBAjy Jia ce Cy3JpiKe O]
HacTojama aa obasesyjy UT kommnaHuje Ha mpuMeHy Mepa Koje Ou ociaduie
SHKPHIIIIN]y ¥ THME KOMITPOMHUTOBAJIC IPUBATHOCT, T¢ AHOHUMHOCT 1 6€30eTHOCT
KOMYHUKaluje u3mel)y KoprucHUKa BHUXOBHX yCIIyTa.>

5. 3AKJBYUAK

HecniopHo je na je eHKpuIIIija o U3y3eTHOT 3Hauaja 3a 3allITUTy OPOjHUX
BPEIHOCTH IOjeINHIIA ¥ APYIITBA Y IeTHHN. OBa TEXHOJIOTHja CACBUM C€ JIeTH-
THUMHO KOPUCTH Y IUJBY 3alLITUTE TajHOCTI/I, TMOBEPJbUBOCTH U LCJIOBUTOCTH 110~
JlaTaka, Kako YCKIAJUIITeHNX Ha ypehajuma uiu ,,y o0naKky*’, Tako ¥ OHUX KOjU
ce TIpeHoce y MpoLeCy eNeKTPOHCKe KoMyHUKanuje. Kpunrorpadceke TexHono-
ruje he ce ca mojaBoM HOBUX aruTHKaiija u ypehaja, mo ceemy cynehu, pazujatu
U JaJbe, YIOpeIIo ca CBE MPHUCY THUJUM UMITYJICHMA Ka CBEOIIIITEM Ha[30py aKTHB-
HOCTH KOPUCHHKA HH(POPMAIIMOHNX TEXHOJIOTHja OJ CTPaHe JP)KaBHUX OpraHa
aJI1 U IpUBAaTHUX KOMHaHI/Ija.

Enkpunnmja ciy’xu onpaBaaHUM HHTEPECHMA TI0jeANHAIA U PUBPETHUX
cyOjekara, aJii UCTO TaKO M U3BLIPUOLMMA KPUBUYHHX Jeja, HApOYUTO 32 MpH-
KpPHBamb-e WICHTUTETA M TParoBa KpUBHYHOT Jesa. To 3a ApskaBHE OpraHe cTBapa
3HAuYajHE MPaBHE U TEXHUYKE U3a30BE Yy OTKPHBAIbY M IOKa3UBamby KPUBHUHUX
nerna. Hamurexxau opranu ce ca n3a3oBuMa cycpehy kana cripoBoe Mepe u pazme
paau NpUKYIJbamka eIEKTPOHCKUX MoJaTaka 3a noTpede KPUBUIHOT MOCTYTIKA.
Enxpurnyja nenor aucka ypehaja MITHTH yCKIIAIUIITEHE TIOAaTKe O HeoBanrhe-
HOT TIPUCTYTIA @ eHKPHUIIIIH]ja Ha KpajibeM ypehajy ITUTH NOAATKE y TPAH3UTY Of
HaJ30pa eJIeKTPOHCKUX KOMYHHKAIHja. YKOJIHUKO je MpUMeheHa eHKPHUIIIH]ja,
Ha/IJIS)KHU OPTaHH OCTBApyjy MPUCTYII oAanuMa y Iu(poBaHOM, HEUUTIBUBOM
00JMKY KOjU C€ MOXKE NMPEBECTH Y U3BOPHU, YUTIHUBH OOJIUK CaMO YIOTPeOOM
KJbyua 3a IeKpHILHKjy. J{pyrum pedrma, eHKpUIIHja yCKIauIITEeHUX ToaTaKa

34 Burue o Tome, Bua. Harold Abelson et. al., “Keys Under Doormats: Mandating Insecurity
by Requiring Government Access to All Data and Communications”, 2015, https://183 www.
schneier.com/academic/paperfiles/paper-keys-under-doormats-CSAIL.pdf.

35 Report of the Special Rapporteur on the promotion and protection of the right to freedom
of opinion and expression, 2015, http://daccess-dds-ny.un.org/doc/UNDOC/GEN/G15/095/85/PDF/
G1509585.pdf?OpenElement15.
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onemoryhasa mpeTpecame ypehaja, 1ok eHKpHIIHja ToaTaka y TPaH3UTY OHE-
Moryhaga cripoBolere TajHOT HaJ[30pa U CHUMama eJIeKTPOHCKUX KOMYHUKAIIH]a.
YV Tom cMucity, oBiamrherma mporrcana 3a ClipoBolebe 1M0jeTNHNX,, KaKO OTIITHX,
TaKo ¥ MOCCOHUX JIOKA3HUX PaJIFbU, 0CTajy CaMO CJIOBO Ha MaIupy.

C moBeharuM OpojemM mpyskaarna yciryra v Ipon3Bolaua Koju HyIe CBOjUM
KOPUCHUIIMMA CHKPHIILIH]Y, C je/IHE CTPAHE, U BallajeM Ha IJISKHUX OpraHa 3a orpa-
HUYCHEM yIIoTpede EHKPHUIIIHje U ’heHUM CITa0JbeHheM OTBOPEHA je HOBa pyHIa
y e0aTu OKO BbeHe yroTpeOe v MpaBHOT cTaTyca Kopulirhema KpuntTorpadekux
TexHoJIoTHja yormTe. JlebaTa OKo CHKPHUIIIH]E j€ KOMIUIEKCHA, jep Mmopa3yMeBa
y3UMame y 003Up BHILE CYNIPOTCTaBIbEHUX HHTEpeca (IpikaBe, kopucHuka, UT
KOMITaHHja) KOjH MOPajy J1a ce y3My y 003Hup, a ToBoheme OBUX HHTEpeca Y paB-
HOTEXKY, Camo 1o ceOH, MpeaCTaBJba N3a30B 3a KOjU 3a CaJa HeMa jelIHOCTaBHOT
peliemna.

OuurnenHo je fa ce He oaycTaje Tora Ja je Moryhe obasesatu kpunrorpade
Y TIPUBATHU CEKTOP JIa MPOHAl)y TEXHUYKO peliehe U CTBOPE TaKaB CUCTEM SHKPHII-
[[Mje y KOM OH Ce JISTUTHMHO] CTPaHHU (JpKaBH) OMOTryhro pUCTy T EHKPUIITOBA-
HHM caapiKajuMa y U3y3eTHUM OKOJTHOCTHMA. Mako mocToju moTpebda aa ce 3apaj
WHTEpeca KPUBUYHOT MOCTYNKA M 3aIITUTE HAl[MOHAJIHE 0€30€JHOCTH CTBOPH
MPaBHU OKBHP 3a MPEBA3UIIAKEHE N3a30Ba CHKPHIIIIH]E, HECYMILHBO j€ Ja Ce MPH
TOME MOpajy y3eTH Yy 003Up U JUTHTATHA [PaBa KOPUCHUKA UH(OPMAIIHOHUX
TexHoJorrja u maTepecu U'T komanuja. Y HaydHO] M CTPYTHO] jABHOCTH j€ TIPH-
CYTHO jeJHOrjacje Aa Tako HemTo HUje Moryhe 6e3 yrpokaBama MpUHLIKIIA Ha
KOjuMa MOJIEpHA CHKPHIIIIH]a IO BA.

HemunoBHO na he ce npskaBHUM OpraHy HAJJISKHU 32 OTKPUBAE U JIOKA3H-
Bam¢ KPUBHYHUX JI€JIa CBE BHIIIE CYCPETATH Cca M3a30BUMa KOje MpeJl IbHX M0CTa-
BJba OBa TEXHOJIOTHja, CTBapajyhin KOMIUIEKCHO TEXHUYKO OKPYIKEeHE Koje ce He
MOJKE pa3yMeTH 0e3 Imo3HaBama MaKkap MPUHITKIIA Ha KOjIMa Ce EHKPHUTIIH]ja TeMe-
Jbu. Jlok ce He mpoHalje afekaBTHO pelIehe KOMINIEKCHUX MUTamka Y BE3U ca
SHKPHIIIIA]OM, OBUM OpTaHUMa MIPEOCTaje 11a jauajy CBOjy TEXHUUKY U TAKTHIKY
CIOCOOHOCT, KopulThemeM TuruTainie GopeH3nKe, 1 1a MpoHaias3e alTepHATHB-
HE HAuMHE 32 MPUKYTJhahe eIEKTPOHCKUX MOJaTaKa.
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PED®OPMA VIIPABHOI' CIIOPA:
HOBU IOKVIIIAJ — CTAPU ITPOBJIEMU"

Casnceinak: Ocnusarvem Yiipasnol cyga Hawia 3emsaa je Kpajem ipeiixoghe
geyenuje ciposena pedhopmy cygeke Koniupone yipase. Quekusanu pe3yauaiiu,
Mehyium, HUCy ociusapenu, a upooaemu Koju cy goseiu go pepopme HUCY peule-
Hu. 3ailio ce, geyeHujy Kacruje, WIaHupajy Hoge upomene, ycmepeHe Ha OCHUBAHE
eehel bpoja yiipasnux cygosa u yeohere suweciueiienol yipasnol ciopa. O Ha-
Jasmenum UpomMeHama 1060pu ce uy 060M pagy, aiu Ha HeWo gpylavuju HavyuH.
Ymeciiio mwuxo6ot nekpuitiuukol iipuxeaiiarea u iUpasgara e8poicKuUM upasHuM
cluangapguma, upomene ce ocmaiipajy us yiia upasue upupoge yupaerol ciiopa.
o ycitewne peghopme yiipasrol ciiopa He modice ga ce gohe caeium Upuxeaiia-
FbeM e8pOUCKUX UPABHUX CIUAHGAPYA U FoUXOBUM JOCTOBHUM UPECAUKABATOEM U3
KJacuuHux cygekux iociuyilaxa. Ka ycitewnoj peghopmu modice ga Hac 6ogu camo
iipasHa Hpupoga YupasHol cliopa — OHO W0 1a YuHU H0CeOHUM U gpYIaYUjum og
KAQCUYHUX CYYCKUX CUOPO8A.

Kawyune peuu: yipasnu ciiop, iipagua iipupoga yiupaenol ciiopa, yiupasHo
CygCuieo, YupasHu cyg.

1. YBO/J,

Y Hamepw /1a yBa)KM €BpOIICKe IIpaBHE CTaHAapIe, Hallla 3eMJba je KpajeM
MpeTXOHE JIelleH ]je cripoBeia peopMy ynpaBHOT criopa. OcHoBana je YnpaBHH
Cy[l, Ipomupuiaa oOUM CyJCKe KOHTPOJIe yIpaBe W YHEeJIa HOBHHE Y IOCTYIaK
pelaBama ynpaBHUX criopoBa. OCHOBHU CMHUCA0 [TPOMEHA cacTojao ce y MOTIy-
HUJjEM OCTBapemy 3aKOHUTOCTH YIIpaBe  IIpaBa CTpaHaKa Ha MPAaBUYHO cyheme.

* Pax je pe3ynTar HCTpaKMBarba Ha MPOjeKTy ,,bBHOMeInIiHA, 3aIITHTa )KHBOTHE CPEANHE
u ipaBo” (6poj [IpojexTa 179079) koju ce punaHcHpa cpeacTBIMa MUHHCTaPCTBA IIPOCBETE, HAYKE
U TEXHOJIOIIKOT pa3Boja.
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Keme m ambunimje Orute Cy BEITMKE, a pe3yiTar, HaKaJloCcT, BeOMa CKpOMaH U He-
JIOBOJbAH.

Hwuje Tpebano ga mpohe MHOTO BpeMeHa Kako OW Ce YBUIIENO TO 11a YIIPaBHU
CyJ HE MOXe€ /1a OCTBApH 3a/1aTKe KOjH Cy My HaMemeHU. OCHUBambEeM YIIPaBHOT
cyna pedopma yIIpaBHOT CIIOpa HHje 3aBpIeHa — Op30 je youeHo. HampoTus, To
je 6uo caMo mpBH KOpak y cupoBohemwy pedopme, koja je Tek nmouyena. Hapennu
KOpaK YMHHUO Ce JIOTHYHUM: YIIPABHO CYJICTBO Tpeda 1a OyJie IeI0OBUTa OPraHu-
3aiuja, cactaBjbeHa of] Beher Opoja moceOHUX Cy0Ba, a yIIPaBHU CIIOP JBOCTE-
MEHH CYJICKH MOCTYTAaK.

VYBoheme qBocTeneHor ynpaBHor cyacTBa HajaBbeHO je Beh 2013. ronune,
allv OBa WJeja, y TIIaHUPAHOM NEPHOAY, HHje ocTBapeHa. Om me ce UIaK HHje
0JlyCTajo M MOHOBO je mocTana akryenna 2019. rogune, xaaa je uzpahen Haupt
cTpaTeruje Koja ce OTHOCH Ha pa3Boj Hamer mpaBocyha. To je u moBox ma ce o
MJIaHUpaHoj peOpMHU U MPoOIIEeMUMa KOje OHa ca cOOOM JJOHOCH HaIUIIe HEKO-
JIUKO PEUYCHHUIIA.

[IpoGnemu y cipoBoljerby HajaBJbeHHX IPOMEHA HUCY HOBH — TO Cy OHH HCTH
poOJIEMHU KOjU CYy TIOCTOjalid M y BpeMe IpeTXomae pedopme. Heycrex y iseHOM
CIpoBolerby OMOMHUILE HAC HA TO A2 OBaj YT peliery npodiema MopaMo 1a npu-
CTYNMMO Ha IpyTadnju HauwH. OATOBOPH Ha ITOCTaBJhEHA IMMUTamkha HE KPHJY Ce Y
CJIETIOM MPHUXBATamy €BPOINCKUX MPaBHUX CTaHAApAa U HHXOBOM JOCIOBHOM
MpecIuKaBamy U3 KIACHYHUX CYACKHX MOCTYyIaKa y ynpaBHu crop. Oarosopu
ce KpHjy y IPaBHOj MPUPOIH YIIPABHOT CIIOpa — Y OHOME IITO ra YHHH ITOCEOHIM
U JpyTadujuM.

2. OCHUBABE VIIPABHOI' CYIA U HEJIOBPILIEHA PEOOPMA
YITPABHOI" CIIOPA

Cana Beh mma BuIIIe 0f1 jeTHOT U 110 BeKa OJ1 KaKo je Y Halllo] 3eMJbH YBelleH
YIpaBHH CHOp. 3a TO BpeMe, MHOT'O TOTa C€ MEHhallo, @ HAPOUNUTO OATOBOP HA ITH-
Tame KO je Ha/IJIeXKaH 3a pelaBame oBe MoceOHe BPCTe CopoBa. Y IMOYETKY, O
1869. roauHe U Tajammer Ycrasa, To je ouo JlpxasHu casert. themy cy ce, mocie
IpBor cBeTCKOTr para, MPUAPYKIINA U IPBOCTEIIEH! YIIPaBHU CYIOBH. 3ajeTHO
Cy, IOMYT HBUXOBUX (DPAHIYCKUX y30pa, CMaTPaHH AEJIOM yIIPaBHE BIACTH, aJIH
OJIBOjEHHM O] OpTaHa yIpaBe, Yijy Ou JelaTHOCT Tpedaio Ja KOHTPOIIUIITY.

HoBu monuTHYKK cUCTEM, YCIIOCTaBJbEH HaKOH J{pyTor CBeTCKOr para, J10-
HEO je ca coOOM H/Iejy O HEMOTPEOHOCTH CYACKE KOHTPOJIE yIIpaBe. YIPaBHU CIOP
j€ YKHHYT, aJli CaMO HaKpaTKo; MOHOBO je yBeneH Beh 1952. ronune. [loceOHux,
yTIpaBHUX Cy/I0Ba, MehyTHM, BHIIIE HHje OMIIO: yIIpaBy Cy HOYEIH JJa KOHTPOIHIILY
CYZIOBH OMILITE HAJIJIGKHOCTH, a oceOHa cy Omiia jequHo mruxoBa Beha, 3aayxeHa
3a pemaBame YIpaBHUX CIIOPOBA.
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[Mocnenma mpoMeHa JOroIuIIa ce Mpe jeHe JeleHH]je, KaJla Cy KOHTPOIY
yIpaBe MOHOBO MOYEIIH JIa BpIIe TOCEOHU CYJIOBH; TauHU]E, jelaH TaKaB CYJ —
Vupasuu cyn — ocaoBan 2008. roxune.! Kao cya mocebHe HaIIeKHOCTH U €0
JeIMHCTBEHE CYJICKE BJACTH (a He ympaBHe, Kao mpe Jpyror cBeTCcKor para)
YrpaBHU Cy[ je TI04Yeo Ja paln U Ja pemiaBa yrpasHe criopose 2010. ronume.

OcHuBame YIpaBHOT CyJia IpaTuiie Cy MpOMEHe Y IpaBuiInMa Koja ypehy-
jy ynpaBuu criop. Mel)y HOBHHaMa HAPOUYHMTO C€ UCTHUY MPOIIHPEHE peIMeTa
YIIPaBHOT CIIOpPa ¥ MPABHJIO O YTBphUBamky YHKH-CHUIIA HA YCMEHO] paclpaBu.
YKpaTko, mpeMeT YIPaBHOT CIIOpa BUIIIE e HE Be3yje UCKIbYUHBO 3a yIIPaBHE
akte. Caja oOyxBaTa u Apyre MojeJJMHAYHE aKTe: OHJa KaJia je TO 3aKOHOM Ipo-
MUCaHO WJIM OHJIA KaJjia MPOTUB BUX HeMa Jpyraduje cyacke 3amrtute.> O npes-
METY yIpaBHOT CHOpa MaK, YMECTO Ha HEjaBHOj CEHUIIM, KA0 paHHuje, caja ou
Tpebaso 1a ce omIydyje Ha OCHOBY YHIbCHHIIA YTBPHEHUX Ha ONPIKAHO] jaBHO]
pacmpasu.’

[upu mpeaMeT yrpaBHOT Criopa U MPaBUIIo O OJpKaBamby YyCMEHE pacipa-
Be MMOCIIE/IMIIA CY TIOKYIIIaja Jia C€ Halll YIIPABHU CIIOP YPEIHu Y CKIIaly ca OHUM
HITO ce yoOM4ajeHo Ha3MBa eBPOIICKUM MTPaBHUM cTaHaapauma. [IpBeHCTBEeHO ce
MUCIIH Ha OHE CTaHAap/Iie KOjU Cy cajpkaHu y EBpOICKko] KOHBEHITUjU 32 3aIITH-
Ty JBYJCKHMX TIPaBa U OCHOBHUX cJI000/1a, WK Mpousnase u3 npenopyka Casera
EBpore.* OcHOBY Cy 100N ¥ Y HAIlleM HajBUIIEM [IPABHOM aKTy, y OKBHPY
HOPMH 0 3aKOHUTOCTH YIIPaBe U MMpaBy Ha MPaBUYHO cyheme:

,»3JAKOHUTOCT KOHAYHHX II0jeJUHAYHUX aKaTa KOjuMa ce OJIydyje O IPaBy,
o0aBe3y WJIM Ha 3aKOHY 3aCHOBAHOM MHTEPECY IOIJICKE IPEUCITUTHBAKY IPEX
CyIIOM y YIIPaBHOM CIIOpY, aKo Y oxpeljeHoM ciiydajy 3aKOHOM HUje mpenBuleHa
Ipyradnja cynacka samruta. ,,CBako HMa IIPaBo Ja He3aBUCaH, HEIPHCTPacaH u
3aKOHOM Beh yCTaHOBJBEH Cy[, IPABUYHO U Y PA3yMHOM POKY, jaBHO pacIpaBH U
OJITyYH O BETOBMM TIpaBMMa u obasesama [...]“0

Kespa ma ce mTO Mpe U MWTO OYUTIIETHI]E ITOKAXKE KAaKO €BPOIICKH TTPaBHU
CTaHJap/IM BaKe M Y HAIIIEM IIPaBY JI0BEJIA je JI0 Hepa3yMeBarba BHUXOBOT CMECTIA

! 3akoH 0 ypehemwy cynosa, Cuyocoenu inacnux Peityonuxe Cpouje, 6p. 116/2008, 104/2009,
101/2010, 31/2011 — np. 3akoH, 78/2011 — np. 3akon, 101/2011, 101/2013, 106/2015, 40/2015 — np.
3aKoH, 13/2016, 108/2016, 113/2017, 65/2018 — oquiyka YC, 87/2018 u 88/2018 — omnyka YC, ui. 11,
CT. 4.

23aKkoH 0 ynpaBHuM crioposuma, Cryscoenu inachux Peiiyonuxe Cpbuje, 6p. 111/2009 —3YC,
. 3, cT. 2-3.

33VC, un. 33, cr. L.

4 3opan Jlonuap, ,,[IpuMeHa €BPOIICKHUX CTaHAap/a y yrnpasHom criopy y Cpouju‘, Xapmo-
Huzayuja cpiickol u mahapckol ipasa ca ipasom Eepoiicke ynuje, Hosu Can 2013, 542.

5 Yeras Peny6nuke Cpouje, Cryoicbenu tnacnuk Peityonuxe Cpouje, 6p. 98/2006 — Veras,
1. 198, cT. 2.

6 Veras, un. 32, cT. 1.
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1 pedopme BUIIIe TPUBUIHOT, HETO CTBAPHOT KapakTepa. Y OCHOBHU JI00pa uieja,
0 OCHUBaY CIICIUjaIM30BAHUX CYJI0Ba 32 PelllaBamke yIIPABHUX CIIOPOBa, OCTBA-
peHa je Ha JIOII Ha4iH B Op30 MPEeTBOpPEHa Y CBOjy CynpoTHOCT. CBE OHO IITO OU
0]1 yIpaBHOT CyJICTBa Tpebaio 1a ce 04eKyje, oHeMoryheHo je o1 caMor IoYeTKa.

IIpoGneM je moTeKao W3 TOTa IITO je 3a HaIIer 3aKOHOAAaBIla OCHUBAHE
YIIPaBHOT CY/ICTBA 3HAUMJIO OCHUBAKE jeIHOT YpaBHOT cyna. Ha oBoOj HenoBOJIb-
HOJj OCHOBH, 3aKOHOZ[ABAI] j€ 3aTUM KeJIe0 J1a U3TpaJf HOBH yIIPAaBHH CIIOP: CMa-
Tpao je JOTUYHUM TO JIa jeJlaH CyJl, Ha YCMEHOj pacipaBu, Tpeba ja periasa o
mUpeM TpeaMeTy cropa. Jlormana mocneauna, mehytum, Owna je apyradnja:
jenaH cyn u Manu Opoj cyaMja — BETUKU Opoj HepeleHUuX MpeaAMeTa U ycMeHa
pacrpasa Kao u3y3eTak.’

[Ipommmpeme npenMeTa yrpaBHOT CIIOpa HHje JTOHEIO0 YIIPaBHOM CYAY CaMo
Behu Opoj cirydajeBa, HETO U CTBApH ApyTadHje MPUPOJIE O OHUX Koje ce yoomuya-
JEHO pellaBajy y MOCTYIKY CyJCKe KOHTPOJIE YIIPaBHE ISIATHOCTH. YIIPaBHH CIIOP
IIOCTAO j€ TIOITYT HEeKOT ,,CYACKOT KoIlla“, y KOjH ce yOaIryjy cBe OHE CTBapH 3a KOje
HEMa MecTa y IPYTHM CYJCKUM MOCTYIIMMA. YIIPaBHHU CYJ TaKO A00H]ja 3a1aTaKk
Jla peraBa 1 OHe IIpeMeTe KOji He MOTY Jla C€ CBPCTAjy Y FheTrOBY OCHOBHY YJIO-
I'y ¥ HEMajy HUKaKBe Be3€ Ca KOHTPOJIOM YIIPaBHE JIETaTHOCTH — CaMO 3aTO IIITO
3aKOHOJABAIl TAKO YKEJH, FJIH 3aTO IIITO HeMa HEKOT IPYTOT Ha/IJIeXKHOT Cy/ia.

OcuM HenocpeaHo, HAKOH JIOHOILIECHa HOBOT' 3aKOHA O OMIITEM yIPaBHOM
MOCTYTIKY TIPEIMET YIIPABHOT CIIOpa MPOIIHPEH j€ U TIOCPETHO; TAKO, HAXKAJIOCT,
Jla HU OCHOBHA yJiora YIpaBHOT CyZa BHILE HE MOXKe jacHo na ce oapenu. llo-
CPEHO MPOIINPEHE IPEIMETa YITPABHOT CIIOpa MOCIEIUIA je MPOIIHpPeha Mpe-
MeTa yIPaBHOT MTOCTYIKA U YBOl)eHha HEKMX HOBUX OOJHUKA ,,yIIPABHE JIEIaTHO-
ctu’. [Ipexo mpuroBopa y yIpaBHOM MOCTYIIKY M YIIPABHOT aKTa, KOJHM C€ O
M3jaBJbEHOM MPUTOBOPY OJUTyUyje, Ipea YrnpaBHU cyx Tpebajo Ou Aa qonase u
OHE ,,yIIpaBHE CTBapu™ y KOjUMa Ce BpIIe Paamke yIpase, 3aKJbydyjy YIIpaBHHA
YTOBOPH U Mpyxkajy jaBHe ycayre.® CBe ¢y TO OneT cTBapu pas3inuuTe IPUPOJIE,
KOje TIPUKPUBEHO MEHAjy U MPOIIHUPYjy YIOTY YIIPaBHOT Cyaa, IPHUBUIHO je
ocTaBJbajyhu y rpaHHIIaMa KOHTPOJIC 3aKOHUTOCTH YIIPABHOT aKTa.

7 Kana je moueo Ja paau, YIpaBHu cy/J je ©Mao camo 36 cyaunja. Y mehyspemeny, 6poj cy-
nuja moehaH je Ha 51. Ox movetka panaa mo 31. nenem6pa 2019. rogune, YrpaBHU Cy/1 je IPUMHUO
222274 npenmera, a pemno 183505. Hepemenux npeameta octaino je 38769. (Jenena Manosuh,
,»YrpaBau cya Penyonuke Cpouje [2010-2019], Apxuse 3a ipasre u gpywinieene nayxe, 3-4/2019,
184 u 186) Mako 3aMuIIJbeHA U NIPONKCAaHA KA0 IIPaBUJIO, YCMEHA pacipaBa OJp:KaBa ce camo
n3y3etHo. [Ipumepa paawu, y Toxy 2019. ronune ycMmeHa pacmpasa oapkana je y 1304 npexmera,
a Ha HejaBHUM CEIHHI[aMa oJTy4eHo je y 20278 mpeamera. (,,[ onummy n3BenTaj o pagy Ympas-
HOT cyJa 1o Matepujama 3a nepuop ox 01. janyapa 2019. roqune no 31. nenem6pa 2019. rogmae*,
http:// www.up.sud.rs/uploads/useruploads/Izvestaji-o-radu-suda/Godisnji-izvestaj-2019.pdf, 9,
19. jyn 2020. rogmune)

8 3aKOH 0 OIIITEM YIIPABHOM NOCTYIIKY, Cayarchenu iracnuk Peiiyonuxe Cpouje, 6p. 18/2016
1 95/2018 — ayrenTruHO Tymadewe — 3YII, . 147, c1. 1, y Be3u ca ui. 149, ct. 1 u uin. 16, ct. 1-2.
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3a permaBame 0BAaKO pa3HOBPCHUX U OPOJHUX IMpeaMeTa jeIaH mocedaH cy
HUje 10BoJbaH. Huje BHIlle 4ak HU JOBOJHHO MOCeOaH, ¢ 003MPOM Ha TO Ja CIio-
YKEHOCT M pa3HOJINKOCT MaTepHje KOjy Tpeba /1a peraBa 3axTeBa 1 JI0JAaTHY CIie-
Mjanu3anmjy, Koja y leroBUM OKBUPHMA HE MOXKE HH Ja C€ CIIPOBEJE.

W3 mocTojehe opranmsaruje yrpaBHOT CyACTBA MIPOU3AILIH Cy MHOTH HEIO-
crauu, pehajyhu ce jenan 3a Apyrum u nooaehn y nutame 0OCTBAPUBAGE TOITUKO
KEJFEHUX EBPOIICKUX CTaHAap/Aa, 300T KOjUX Ce Halll yIIPaBHH CIIOP ITPBOOUTHO U
Memao. Kao mocieanua e naHuaHe peakiyje jaBuiia ce U jeJHOCTENICHOCT yIpaB-
HOT CIIopa, ycIie] Koje je YITUTHO TIOCTAJI0O U OCTBapuBame MpaBa Ha MPaBHO
CpeacTBO — Takohe rapanToBanor YcrasoM Pernyonuke Cpouje:

,;"CBaKO MMa MpaBo Ha Ka0y WM IPyTro MPaBHO CPEICTBO MPOTHB OLTYKE KOjOM
ce OIUIy4yje O FerOBOM MpaBy, 00aBe3d WK Ha 3aKOHY 3aCHOBAHOM HHTEpeECy.

Pesynrar je jacan: opranuzanyja Haller yrpaBHOI CyJICTBa HHjE OAT0Bapajy-
ha. OcHuBameM YIpaBHOT CyJa KeJheHa U TIaHupaHa pedopma yrpaBHOT criopa
HHUje MOrjia YCIeUIHo Ja ce A0oBpmH. HanpoTus, YMHH ce 1a CMO JeleHHujy Ka-
CHHUje OJITHKU F-EHOM TTOYETKY, HETO KPajy.

2. 10 TOAMMHA KACHMIJE: IINTAHUPAHE ITPOMEHE U
HACTABAK PEOOPME

CraB 0 TOMe J1a Cy IIPOMEHE y YIIPABHOM CIIOPY M []aJbe HEOIXOAHE IIUPOKO
je 3actymbeH y nomahoj npaBHoj Teopuju. Kputrke yriaBHOM yka3yjy Ha TO 1a
je mpeTxoaHa pedopma CpoBeIeHa BHIIE Ha MTAIHPY, HEro y CTBapHOCTH. MI3BOp
npo0iieMa ayToOpH BHJIE Y HEMOCTOjamby LENOBUTE, ABOCTEIICHE OpraHU3allnje
ynpaBHOT cyacTBa. Ha ocHuBame YIpaBHOr Cyja Iiiefa ce Kao Ha HeIOBPILICHO
pellierbe U 3acTajambe Ha 1MoJjia IMyTa y jeHoM cTBapamy.'? [Toctojehe crame, jen-
HOM pedjy, OLIeHYyje ce Kao HEOapKnBO.!!

9 Veras, um. 36, cT. 2.

10 ,C 0631poM Ha TO /1 je 3a yKYIHY OLIEHY HCITYEHOCTH [IPABHUX CTAH Iap/a, Iope/l HopMa-
TUBHOT ypelema, BaykaH U HAYMH Ha KOjU C€ OHU OCTBApY]y, a 1a J0ca alllba Ipakca YIpaBHOTr cyaa
MOKa3yje 3HaTHA O/ICTYIama, y IMJby OCTBapUBarba HajBAXKHUJUX €BPOIICKUX IIPABHUX CTaHIap/a,
HEOITXO/IHA je N3MEHa 3aKOHO/IaBCTBA Y 0BOj 00J1aCTH CyJICKe KOHTpoute yrpaBe. OBOr ITyTa akIieHaT
6u Tpebaio cTaBUTH Ha U3MEHE Koje he BOOUTH ycriocTaBbarby aleKBaTHE OpraHu3anuje yIpaBHOT
CYZACTBa, Koja Ou OmJ1a y cTamy J1a OMOryhu IprMeHy CBUX €BPOIICKHX CTAaHap/ia y yIIPaBHOM CIIO-
py [...J (3. Jloruap, 559) ,,CBe y cBeMy, 3aKOHCKO OIIPEAEIbEIbE 32 jeTaH-jeANHH Py OJIMIKH yIIpaB-
HH CyJl, He 3HauH pahame cucrema yrnpasHor cyacTa y CpOuju, Hero cepBUparbe jeIHOT HeJ0BP-
HICHOT XHOPUIHOT o0pacia ¢ KOjuM, YHHU MH ce, UTIaK (0)CTajeMO Ha MoJja ImyTa J0 HajOooJpHuX
eBporckux perenara.” (Zoran Tomié, ,,Upravni spor i upravno sudovanje u savremenoj Srbiji: neki
reformski problemi i pravci noveliranja®, Zbornik radova Pravnog fakulteta u Splitu, 1/2010, 33)

" Dobrosav Milovanovi¢, Vuk Cucié, ,,Reforma upravnog sudstva®, Pravni Zivot, 10/2016, 152.
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O cuTyalyju Ha CTU9aH HAUWH TOBOPU U caMa Jp’KaBa — y CBOJUM CTpaTe-
IIKMM aKTHMa O YIPaBHO] U CYACKO] BJIacTH. Y CTpaTeruju Koja ce 0JHOCH Ha
pedopmy ympaBe TOBOPH Ce 0 HETOBOJLHOM OpOjy Cyauja, HEMOCTOjamy CITCITH-
januzoBaHux Beha 3a ogpeleHe 001acTH U HEMOCTOjaky ABOCTEIIEHOT YIIPABHOT
cyncrsa.'? TIpema pajiHOM TEKCTY CTpaTerrje Koja ce OAHOCH Ha pa3Boj IIpaBo-
cybha, Ynpasuu cyza je Hajontepehenuju cya y Penyonuuun Cpouju, a ycnen cran-
HOT TIPOIITHpPEHa HEroBe HAIJICKHOCTH U Opoj TIpeaMeTa 0 KOjuMa OIydyje y
cTanHoM je nopacty.”? EdukacHOCT yrnpaBHOT CyICTBa MOpa Ja C€ YHAINpeIu, a
TJIaHUPaHe TPOMeHe 00yxBaTajy cienehe:

,,/I3MeHe HOpMAaTHBHOT OKBUPA Y LIMJbY YCIIOCTABJbakha ONTHMAIIHE OpraHn3a-
1IHje YIIpaBHOT CyACTBa (YBolere BUIIECTEICHOCTH YIIPABHOT Cy/ICTBa, 00e30eheme
crienujajIu3almje 1o yrnpaBHUM 00J1aCTHMa); YCIIOCTaBJbathe HOBE MPEKe yIIPABHUX
CyZoBa (IPBOCTETICHHUX U JPYTOCTEIICHOT//KaJI0SHOT YIIPaBHOT Cy/a) U jadarbe Kara-
[UTEeTa YIIPaBHOT CYICTBA H300POM OTPEOHOT/TOBOJBHOT Opoja CYH]ja; TOHOIICHE
HOBOT 3aKOHa O YIPaBHHM CIIOPOBHMA Y CKJIay Ca HOBOM OPraHH3al[HjOM YIIPaBHOT
CY[CTBa U HOBHM pEIICHHMa 3aKOHA O OIIITEM YIIPABHOM MOCTYTKY. 4

[Ipobnemu cy, makie, 6p30 mpuMeheHu, a ONrOBOp Ha YOUeHE HETOCTATKE
Tpebasio Ou na Oyae HoBa pedopma yrpaBHOT criopa. CaxeTo peyeHo, HoBa Ipa-
BUJIa O YIIPABHOM CIIOPY 3aCHHMBAJIA OU ce Ha JIpyraunje OpraHu30BaHOM YIIpaB-
HOM CYJICTBY: IBOCTEIICHOM U CacTaBJbeHOM Oj1 Beher Opoja yrpaBHUX Cy/I0Ba U
cynuja. OcHOBa 3a U3MEHE, Y3 Ipyradnje ypeheme yrpaBHOT CyACTBa, Oute 6 u
HOBHHE y YIIPABHOM IOCTYIIKY.

3. [IPOBJIEMHU V CITPOBOBEWY IINTAHMPAHUX ITPOMEHA:
KAKO CITPEUUTHU JA 1 HOBU IIOKYIIIAJ PEOOPME
YIIPABHOI' CIIOPA BYAE HEYCIIEIIIAH?

[IpomeHe y ynpaBHOM cHIOpy AprKaBa Kely, TUlaHupa 1 HajaBibyje. Kana he one
6utH ocTBapene, melyTuM, HUje n3BecHO."’ BakaH U jecTe pe3ysTaT — BaXHHjH

12 Crparernja pedopme jasue ynpase y Penyonuuu Cpouju, Cryocoenu inacnux Peiiybnuke
Cpbuje, 6p. 9/2014, 42/2014 — uctip. u 54/2018, I1LE. Jauame MexaHu3ama HaJ[30pa y jaBHO] YIIPABH.

13 Pannu Texer Ctpareruje pa3soja npasocyha 3a nepuon 2019-2024. ronune, https://www.
mpravde.gov.rs /files/Hosa%20sep3uja%s20pagnoi%20iue %2 0kciua%20Ciupaiveiuje?20paszso-
Jja%20apasocyha%203a%20itepuog?6202019-2024.%20t0gune%620-%20usmerena%20y%20ckna-
gv%20ca%20komeniuapuma.pdf — Ctparteruja pa3soja npaBocyha, 27, 22. jyn 2020. roguse.

14 Crpareruja pa3Boja npaBocyha, 29-30.

15 HajaBsweHe mpomeHe Tpebasio 6u 1a ce criposeny 10 2024. rogune. Tako je 6ap 3aMuIibe-
HO Yy 0BOj (a3, y K0joj je CTpaTeruja pa3poja npaBocyha Tek CKULHpaHa — KOJIUKO j€ Ta 3aMHUCa0
peainHa, octaje a Buaumo. He Tpeba na 3a60paBUMO: IpOMEHE y OpraHu3alnju yIpaBHOT CyACTBA
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ox Tora na pedopma Oyme cripoBeneHna 6p30. Pehopma ce He cipoBoam 300r pe-
¢dbopMme, OHa je camMo cpeACcTBO MOMONY Kojer, Ha 00JbU U KBAIMTETHUJU HAYHH,
Tpeba J1a ce 0CTBApH CMHCA0 CYJICKE KOHTPOIIE yIIpaBe.

[Ipomenama, HaXkaoCT, HUCMO YBEK MPUCTYIAIU HA OBaj HAYUH. Y MpeT-
XOJIHOM TIEPUOJTY 33JI0BOJbABAIIN CMO €€ TUME JIa MPEMHICYjeMO U MOApaKaBamMo
pa3He eBpOIICKe CTaHAapje, HU He MoKylnaBajyhu na pazymeMo 4yemy Ou OHU
Tpebano na ciyxe. [I[poMeHama cMO IPUCTYTAIN OJIAKO ¥ HETIAXKJBUBO, HE BOJIC-
hu 10BOJBPHO padyHa O TOME IITa MEHAMO U 3aIITO. YCHenHa pedopma CyIcKe
KOHTPOJIC yIIpaBe 3aXTeBa MPABHIIHO pa3yMeBame IIPaBHE MPUPOJE YIIPABHOT
cropa, 0 K0joj KOJl CBaKOT pa3MaTpaHor IpodiieMa Mopa Jia ce BOJIU padyHa.

3.1. Opranmnsanmja ynpaBHHX CyJ0Ba MOpa a IpaTH
npeaMeT YIIPABHOT CIiopa

VY ocHOBH pedopmMe Hasla3u ce HJigja O OCHUBabE HOBUX YIIPAaBHUX CylI0Ba
1 n300py notpedHOT Opoja cyauja. Melyy HOBUM yIIpaBHUM CyIOBUMA, jeaH OU
Tpebano aa Oyae anenanuoHu. O Opojy MPBOCTENEHUX YIIPaBHUX CyI0Ba U TO-
TpeOHUX CynHja, jOIT YBEK HE 3HAMO HUINTA. Y CKJIAAY ca MPEeaIoroM MPeace-
HUKa YIIPaBHOT CyJia, PEaIHO 01 OMII0O OCHUBAHE YSTHPH MPBOCTEIICHA YIIPaBHA
CyJia — IIpeMa CeJIUIITY CaJlallliber U BberOBUM OJIeJhelhUMa BaH CEAHIITA — a Opoj
cyauja He 6u cMeo na Oyae Maru o 150.16

[Ipemnoskenn 6pojeBH MOXKIa U JIETy]jy JIormaHo. Ho mpo6iieM HUCY TOHKO
OpojeBH, KOIHMKO caM MpUCTyn ypehemwy ynpaBHor cyacrBa. Kako Mmoxemo na
YpEeIuMO YIIPaBHO CYJICTBO, aKO IMPETXOHO HE 3HAMO IIITa OM OHO Tpebdaro na
panu? Jla nu he HOBa opraHu3anuja yrpaBHOT CyaCTBa OMTH oarosapajyha, 3a-
BHCH O] TOTa Kako he Oty ompehen nmpeamet ynpasHOT cropa. Hajmpe mopamo
Jla 3HaMo 0 4eMy OM TO yIpPaBHU CYJOBH Tpedao aa o1Iyuyjy, 1a OMCMO 3Halu
KOJIMKO HaM je YIpaBHUX CYJIOBa MOTPEOHO U KAKO J]a UX YPEIUMO.

[Inanupane nmpoMeHe, MehyTUM, 3aCHIBAjy c€ Ha CYNPOTHOj TE€3HU: MPBO
Tpeba J1a ce ycrocTaByu HOBA OpraHu3alija yupaBHHX CYJ/IOBa, & OHJIA TEK Ja ce
MeHajy MpaBuja O yIpaBHOM CIOPY; T€3HU, KOja je rmorpenrHa u Beh HeycrnenHo
ucrpobana. Oprannzanmja yIpaBHUX CyIOBa HE MOXE J1a CE YpeIau yHampe,
OHJIa KaJia jolI YBEK He 3HaMO KakBy he TauHo ynory oHu umatu. O0a nutama
MOpajy Jia ce MOCTaBe HCTOBPEMEHO, TAKO JIa OpraHu3alija yIpaBHUX CyI0Ba
nparu BUXoBY yiory. OHza kaja Oyaemo 3Hainu mra he OuTu nmpeaMer yrnpaBHOT
criopa, Mohu hemo Iperu3Huje U Moy3aaHuje 1a MPOIEHUMO KOJIUKO HaM je HOBHUX
YIPaBHUX CyZ0Ba NOTPEOHO; M KOJIMKO HOBUX CYAH]ja, HApABHO — 0€3 JT0BOJHHO
cynWja, HOBU yIIpaBHU CyIOBH, cCaMU 3a ce0e, He 3Haue HUIITA.

NJIaHupaHe cy u panuje, Beh 2013. rogune. Tana ocmunbeHa pedopma mpasocyha Tpedao je na
00yxBaTH U yBol)emhe ABOCTEIICHOT YIIPABHOT CY/ACTBA, aJI C€ TO HUjE IECHIIO.
16 J. Usanosuh, 199-200.
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Cge cy TO cTBapH Koje MOpajy Ia ce ImocMarpajy 1eaoBuTo. [lnmanupame
HOBE OpraHu3allkje YIIPAaBHUX CyJI0Ba HA OCHOBY CaJIalllibET MIPEIMETa YIIPaBHOT
criopa He JeiTyje JIOTHYHO W MOTJIO O Ja TOBEeAe IO UCTUX MOCIEANIa 10 KOJUX
je nmosena npetxoaHa pedopma. JIornuHo je jeanHo To aa ce Opoj ynpaBHUX CY-
JIOBa ¥ CyAHja yCKJIaau ca OyayhuMm mpeaMeToM yIpaBHOT CITOpa W MaKJbHBOM
MPOIICHOM 0 Opojy ciydajeBa 3a koje he oHM OUTH HAJJICKHHU. Y CYNPOTHOM,
poMeHe OM 0J1 caMoT TIoYeTKa MOoTJIe Aa Oy1y o0ecMUIIIbEHE.

3.2. YnpaBHH cHIOp U YNIPABHH MOCTYNAK JeJ0BH CY
jeNMHCTBEHOT MPABHOT peKUMa

Bynyhu mpenmeT ympaBHOT criopa 3aBHUCH Takole 01 CITOCOOHOCTH J1a ce
YIPaBHONIPaBHH PEXHUM cariiesia ¥ ypenu Ha IIeJIOBUT HaunH. Besa ca octamum
CacTOjIIMa YIIPaBHOIPABHOT PeXUMa, MMOceOHO ca yIPaBHUM MOCTYIKOM, OJ-
pehyje mpaBHY nmpupony yInpaBHOT CIIOpa M IPETIIOCTABKA je 32 BeroBO pasyMe-
Bame. Bpiieme yrpaBHe Je1aTHOCTH M KOHTPOJIA YIIPaBHE JIEIATHOCTH HE MOTY
Jia ce 0BOje; YIIPaBHHM IOCTYIIAK U YIIPaBHH CIIOpP MOpa J1a TPOKMMa HCTa Ueja.
On moyeTka 70 Kpaja yIpaBHUM ITOCTYIIKOM M YIIPaBHUM CIIOPOM MOpa Jia Biiajaa
UCTH OyX, oApeleH jeqMHCTBEeHUM NOjMOBMMA — PBEHCTBEHO yIIPaBHE CTBApH,
KOja ce HaJIa3u y OCHOBH CBera.

VYpaBHa cTBap je HUT Koja NOBE3yje YIPaBHU [IOCTYIAK U YIIPAaBHU CIIOP.
[TpaBuia o yrpaBHOM NOCTYTIKY U YIIPAaBHOM CIIOPY HaMembeHa Cy U puiarole-
Ha pelaBamy yIPaBHUX CTBApH — JOHOIICHY YIPAaBHUX aKaTa U KOHTPOJIH HH-
XOBE 3aKOHUTOCTH. YIIpaBHA CTBAp HE ojipeljyje MpaBHY MPUPOLY CaMO YIIPABHOT
MOCTYIIKA, HEr0 M YIPABHOT criopa. JloHomene yIpaBHUX aKaTa U OlleHa IBHX0BE
3aKOHUTOCTH TOJIMKO CY YCKO ITOBE3aHa MUTamba, a ¢y 00a MOCTYINKa y OCHOBH
MPOKETA HCTUM TIPEAMETOM.

CyuITuHy ynpaBHOT criopa He MOXKe Jia IIPOMEHH TO IITO je 3aKOHOJ/IaBaIl
MPOLEHKO J1a Ou Bolere ynpaBHOT criopa OMiIo IPUMEPEHO U Y HEKUM JPYyTHM
CUTyalujama, pa3JIudnuTor KapakTepa. YIIpaBHU CHIOp HHUjE KPOjeH 10 MEPH THX
JIpyTUX CUTYyalllja — MpaBuiia Koja ypelyjy yrpaBHH cIIOp KpOjeHa cy M0 Mepu
KOHTpOJIE yIIpaBHUX akara. [1oj 3alaTiM yCIIOBUMA, HbHXOBa MIPHUMEHA CaMo je
HPOIIUPEHA TAKO Ja 00yXBaTH KOHTPOJIY U HEKUX APYTUX MOjeIMHAYHIX akaTa.!”

17"V Haloj TeopHju TOCTOJH U CYNIPOTHO CXBAaTambe, Y CKIIAy ca KOjUM je MPOLIHPEHEM
IpeaMeTa yIpaBHOT CIopa CTBOpEHa HOBa — yIpaBHOCY cKa cTBap. (Mumnom [Ipuna, ,,YpaBHa
CTBap M yIpaBHOCY ICKa cTBap. [Ipmror pedopmu cprickor 3akoHoAaBCTBa 1 rpaBocyha‘, 300pHHK
panoBa [Ipaso y ¢hynxyuju pazeoja gpywinsa, Tom 1, KocoBcka Mutposua 2019, 631-632) [Tuta-
e je, MehyTuM, 1a 11 [EeNOBUTOCT yIPAaBHONPABHOT PeXUMa, 3aCHOBAaHY Ha IOjMYy yIpaBHE
cTBap, Tpeba HapyIIUTH 300T TPUBHUIHO LIEJIOBUTE ,,yIIPaBHOCYACKe cTBapu . To mITO 3aKOHO-
JlaBaIl IpaBHJia HAMEHEHA KOHTPOJIM 3aKOHUTOCTH YIPABHUX aKaTa MPOIINpyje H Ha HeKe ApyTe
MOjeAMHAYHE aKTe, jOII YBEK HE 3HA4YW Ja OHU 3ajeHO MPEACTaBJbajy OMIO KakBy nenuHy. Ha-
HPOTHUB, TO MOT'Y J1a Oy 1y OjeJUHAYHH aKTU PA3IMYUTE IPABHE IPUPOAE, KOjU HOCTajy IpeIMeT
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INokymiaj a ce MPOMEHU CYIITHHA YIIPABHOIPABHOT PEXXUMa HHUjE JOIIA0
ca MPOIIUPEHEM MPEAMETa YIIPABHOT CIOPa, aJIk JeCTe ca MPOIUPEHEM TIPEe/-
MeTa YIpaBHOT MocTynka. HoBa nmpasuiia o ynpaBHOM MOCTYIIKY JIOHEIA CY HOBY
JNe(UHUIN]Y YIIPaBHE CTBApH, IIUPY OJ OHE KOja ITOCTOjU Y YIIPABHOM CIIOpY;
HIMPY, Y TOM CMHCITY IITO Y3 YIIpaBHE akTe 00yXBaTa U JpyTe MojeIMHAYHE aKTe
U paJiibe yIpase, alld U JeJIaTHOCT jaBHUX cy:xou. [Ipenusnuje peueno, o0yxsara
JIOHOIIICHE YITPABHUX M TAPAHTHUX aKaTa, 3aKJbyuethe YIPAaBHUX YroBOpa, pei-
y3UMamke YIIPAaBHUX PAJIHH U MIPYKAHE jaBHUX YCIyra. Y3 CBE TO, yIIPaBHA CTBAp
Moriia 6u fa Oyie ¥ cBaka Jpyra CHTyallHja, Koja je 3aKOHOM TaKo MMeHoBaHa.'®

VYIpkoc 0BOM MapiifjaiHOM IPUCTYITY ITPOMEHaMa, 3aKOHO/IaBall je JKEeIeo
Jla cadyBa jeIMHCTBO YIIPABHOIPABHOT pekMMa. 3aTo je m3Mel)y HoBUX 00rKa
,yYIPABHE JIEIaTHOCTU ¥ YIPABHOT CIIOpa yBEO ,,JIOCPEIHUKA . IPUTOBOP Y
yIpaBHOM TIOCcTyNKy. CBe OHO IITO je HOBO y TOjMY yIIpaBHE CTBApH HE MOXKE
JUPEKTHO Aa ce moOHja y YIPaBHOM CIOPY, alld MOXKE MOCPEIHO, MoOHjameM
YIIPaBHOT aKTa KOJUM j€ MPETXOMHO KOHAYHO ONTYUYCHO O U3jaBJLEHOM IIPUTOBOPY.
3a jeAHCTBO YIPABHOMPABHOT PeXUMa TO Ou H3rIieaa Tpedaso na oyie J0BOJBHO,
a MUTambe JaJber MPOIINPEHE MPEeAMETa yIIPABHOT CIIOpa — H3JIUIIHO. Y

On nperucnuTUBamka NpeIMeTa yIpaBHOT MOCTYIIKA U YIIPaBHOTL Criopa, Me-
hyTum, He mocToju HUIITA Npede. PazyMeBame CyIITHHE U MIOCTABJhakhe OCHOBE
Ha K0joj OW yIpaBHOMPABHHU PEKHUM TPeOAJIO Ja ce Ipajii HUKAKO HE MOXE Ja
Oyze cyBHIITHO. YBOhEHEeM IIPUTOBOPA y YIIPABHOM IOCTYIIKY jEAUHCTBO YIIPaB-
HOITPABHOT PEXMMa 0YYBaHO j€, aJTi BEIITAYKH — BUIIIE TIPUBUIHO, HETO CTBAPHO.

Bemtauky v MpUBHIHO OYyBaHa IEJIOBUTOCT YIIPABHOIPABHOT PEKUMA
npaheHa je koH(y3ujoM U TpoTUBpeYHOCTHMA. Ha pBU moTIIe 1, HOBE ,,yIIpaBHE
cTBapu‘ Tpebaio OU Jla YMHE MPEeIMET YIIPABHOT MOCTYIIKA, a1 OHE TO HUCY: JIO
W3jaBJbHBaKka MPUTOBOPA, OHE Ca YIIPABHUM MIOCTYITKOM HEMajy HUKAKBE Be3e.
U npurosop camo mojceha Ha MPaBHO CPEICTBO Y YIIPABHOM IOCTYIIKY, aJTH OH
TO HUje: BbUME Ce TeK MoKpehe yrmpaBHU MOCTYIAK ¥ 3aXTeBa MPaBHA 3alITUTA O]
HOBHX OOJTMIKA ,,yIIPABHOT ITOCTYTIamka‘, KOjH Ce 3aTUM IPETBapajy y yIpaBHU aKT
1 BOJIIEOHO HECTajy. A Tako JIOHETH YNpaBHU aKkT Ha Kpajy Ou Tpebdaso aa mo-
JpakaBa OHaj YIIPAaBHU aKT KOjH CliaJia Y OCHOBHH MPEMET yIIPaBHOT CIOpA.

OBako KOMIUIMKOBAHO 3aMHUIILJBEH YIIPABHOIIPABHU PEIKUM, Y KOjEM je JIo-
TUYHO W TO Jla OpraHu yIipaBe caMu ceOu ayTOpUTaTHBHO Hamehy yroBopHe
o0aBe3e (a OHJa BaJb/ia J1a UX MPUHYAHO U M3BPIIABAjy) HE MOXKE JIa TIOCITYKH
Kao BaJhaHa OCHOBA 3a pa3MaTpame opraHu3alije ynpaBHux cynona. O moj Mo-

YIIpaBHOT CIIOpa caMo 3aTO IITO 3aKOHOZABAll MPOoIewkyje 1a 01 To Onita Haj0oJba OIMIIHja, HIIH
3aTO LITO APYre ONLHUje HU HeMa.

18 3VTI, uo. 2.

19 ,,Crieqivt 1a Cy OBE BPCTe yIIPABHOT MOCTYTIakba, IOCPEIHO, Beh yBeIeHe Y CHCTEM YIIpaB-
HOCYJICKE 3allTUTE, T€ 1A je TUTake MPOLINPEha IIPeMETa YIPABHOT CIIOPA Y TOM ATy U3JIUIIHO.
(D. Milovanovi¢, V. Cuci¢, 160)

1109



Jlp Parko C. Panommesuh, Pehopma yitpasnoi ciiopa: nosu tiokywaj — cidapu tipobremu (ctp. 1101-1121)

Ke JTa ce TOBOPH TEK OHJIa KaJaa ce pa3MpcH oBaj ['opaujeB uBop U kama ce Oyne
Ta4yHO 3HAJIO IIITAa CBE CMaja y MpeAMET YIIPABHOT criopa. Al HE PUBHJIHO,
TTOCPEIHO U MPUKPUBEHO, Beh jaCHO M M3pUUNUTO — 0€3 U3MHIIJbama YroBopa
KOjU He TIOCTOje, WJIM HOBE MpaBHE 3alITUTE nope] oHe Beh noctojehe.

Kana ce pazmpce, cTBapu HIIaK IETYjy MaJio jeTHOCTaBHH]E: jacHO ompeheme
HETrOBOT IIpeaMeTa oMoryhapa Ham Jia yIpaBHU CIIOP y HEIWHU YPEIUMO Ha IIpH-
MEpEeH HaulH U OCMHUCIIUMO MTPUMEPEHY OpraHu3allijy yrpaBHUX cyaosa. [TocTy-
MaK ¥ OpraHu3alyja yIpaBHUX Cy/I0Ba MOPajy Jia Ce MPHJIAroie MUTambUMa O KO-
juma ce omnyuyje. CTBapu pa3THdIUTe MpaBHE MPUPOJEC HE MOTY TEK TaKo Ja ce
Melajy, KOMOMHYjy ¥ TIpeTBapajy y HeKe ApyTe, Kako OM ce CHIIOM yrypale y
MIpeIMET YIIPABHOT CTIOpa U TIOCTYTIAK KOjHU 33 HeKe OIT IbUX 0CTaje Heonrosapajyhu.

AKo ce gehuHUCaRy MTpeMeTa YIIPABHOL CIIOpa HE TPUCTYIIH MMaXJbHUBO, HU-
KaKBH HOBH YIIPaBHU CyJI0BH Hehe MOliM J1a HaM MOMOTHY. YKOJHKO ¢€ HEIPOMH-
IIJBEHO IIMPEHE MPEJMETa YIIPABHOT CIIOpa HACTaBH, HOBH YIIPABHU CYI0BH OP30
he moctaTi HEMOBOJBLHU, TIOIYT CAJAIILET. Bpeme je na jomr jemHoM pa3MHCITIMO O
TOME 3aILTO M0 CBaKy LIEHY KEJIMMO Jia U3MHUCIMMO HEKe HOBE YTOBOPE; 3aILTO XKe-
JIMMO JIa TYTUTAPaMO CYJCKY 3aIITHTY IPOTUB JIETaTHOCTH jaBHUX CITYXKOH; 3a11TO
YIPaBHU CIIOP TIOCMATPaMo Kao ,,KOLI“ y KOji MOKEMO J1a yOaIIMO CBe T0jeinHay-
HE aKTe KOju HaM TMajaHy Ha mameT. Kama au To He Oynme TOBOJHHO, Y Taj ,,KOII*
nouyeheMo 1a yOaI[yjeMo H OIIITe MPaBHE aKTe — a HeKe cMo Beh u mokyanm. >’

CaxxeTo peueHo, ako MpeIMeT YIIPaBHOT CIiopa HUje jaCHO U MIPEITU3HO Ope-
heH, oHaa TO HUje HU HAJIEKHOCT yrnpaBHUX cynoBa. CynoBu noceOHe Hazie-
’KHOCTH HE MOT'Y JIa C€ OCHHBA]y aKO MPETXOJHO HE 3HAMO Y 4YeMy ce Ta roceOHa
HaAJISKHOCT CacTOjH, a jacaH yBHUJ 0 NOCEOHO] HAIJISKHOCTH YIIPaBHUX CyA0Ba
MOXe JIa Ce OCTBAPH CaMo MPEKo mpeaMeTa yrnpasHor criopa. CyoBu Cy Crielu-
JjaTM30BaHU 3aTO MITO je MPEAMET YIIPABHOT CIIOpa Crieu(uyaH, a O TOra KOJIMKO
je oH criennUYaH 1 IITa CBe 00yXBaTa, 3aBUCH U Jajba CIeNHjaTnu3alija y OKBUPY
yIIpaBHUX CY/IOBa, KOja ce TaKohe ruranupa.

20 Kaa MHHECTapCTBO HAUICIKHO 3 MOCIOBE JIOKAHE CaMOyTIPaBe, OMHOCHO HaISKHU
OpraH TEpUTOPHjaJIHE Ay TOHOMUjE CMATpa Ja OMIITH aKT OpraHa jelMHULE JOKaJHEe CaMOyTIpaBe
HHjE y CaIJIaCHOCTH ca lbeHUM CTaTyTOM, yKka3ahe Ha TO CKYNIITHHY jeJHHULIE JIOKAJIHE caMOyIIpa-
BE pajM peay3uMara oaropapajyhnx Mepa. Ako CKyNIITHHA jeIHHUIIE JOKAIHEe CaMOyTIpaBe He
IOCTYIIH 10 MPeUI03MMa OpraHa U3 cTaBa 1. OBOT WiIaHa, MUHUCTAPCTBO HAJICKHO 32 OCIIOBE
JIOKaJIHe caMoynpase MmokpeHyhe nocrymnak npea YnpaBHUM CyJIOM M UCTOBpeMeHo he mpeio-
skuTH Briaau 1a o0ycTaBu off U3BpILCHa aKT U3 CTaBa 1. OBOT WiaHa, JI0 OJIIyKe YIpaBHOT cyaa.”
(3akoH o nokaiHoj camoytnpasu, Cryacbenu inacnux Peiiyonuxe Cpouje, Op. 129/2007, 83/2014
— 1p. 3axoH, 101/2016 — np. 3axon u 47/2018, @wr. 83) O KakBOM ce TO MOCTYNKY Ipea YIpaBHUM
CYZIOM paJyl ¥ KaKkBy OH TO OMIIyKy OH Tpebaio xa ponece? YckiaaheHOCT JIOKaTHHUX IIPOIHCA ca
CTaTyTOM ONIITHHE CIaJia y yCTABHOIPAaBHY MaTEpHjy, a YIIPaBHU Cy/l pelllaBa yIpaBHE CIIOPOBE,
YUjU MpeAMEeT MOTY Ja OyAy caMo MOojeAMHaYHu akTH. Jla 1 je 3aKoHoJaBaIl OBAEe MHCIHO HA
HEKH JPyTH MOCTYIaK MpeJ YIPaBHUM CYZOM, a He Ha yTIpaBHHU CIIOP; U HAa HEKY JIPYTY OAITYKY
VYmpaBHOr cyZa, a He Ha IpecyAy Yy yIpaBHOM cropy? AKo jecTte, TpeOaso je 1a HaM Kaxe KOjH je
TO MOCTYTAK U YMMe je OH ypeleH.
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3.3. YnpaBHu cniop HMje KJacU4aH cnop usmely
ABe CyNpPOTCTaB/beHe CTPaHe

HoBu ynipaBHU cyoBH jecy HEONXoaHH, Kao U Behu Opoj cyauja koju pera-
Bajy ynpasHe criopoBe. OHH, Mel)yTHM, HUCY JOBOJHHH, YKOJIHKO CE€ yIIPABHU
CIIOp Yy IIEJIMHU HE YPEIH TaKo J1a OJIroBapa 3aJIaTKy KOju ce IpeJ yIpaBHe Cy/0-
Be MOCTaBJba. Pa300puT 3ak0HOIABAIl HE CME J]a ToCcMaTpa YIIpaBHH CIOp MOBP-
IITHO, 33/10B0JbaBajyhu ce T0CIOBHUM Ipey3UMamheM CTaHAapa KOju Cy H3BOPHO
HaMCHCHH HEKUM JIPYTUM CYACKUM TocTynuma. To ITo caja Bake 1 3a yIpas-
HY CIIOp, HE 3HAYM J1a UX Tpeda MPUMEHHUTH OyKBaIlHO — HEro mpuiaroheHo, y
CKJIa/Ty ca KapaKTepOM YIPaBHOT CIopa.

O npaBy Ha IpaBUYHO cylheme CBakako Mopa J1a ce BOJAM padyyHa U 'y yIpaB-
HOM CIIOPY; OHO Ty TPHUIIaJia CACBUM OIIPABIaHO, OHOJIMKO KOJIMKO j€ OlpaB/iaHa
U caMa CyJICKa KOHTpOJIa YIIpaBe. 3a CTpaHKe y YIIPaBHUM CTBapuMa BayKU OHO
IITO BaXKH | 32 CBAKO JPYTO JIMIE: O lbUXOBUM IpaBrMa U obaBe3aMa Ha Kpajy
Mopa Ja OJUTy4H ,,He3aBHCaH, HEPHCTPACcCaH U 3aKOHOM Beh ycTaHOBIbEH Cyn ™.
Anu He OHAKO Kako O[Tyuyje y rpaljaHCKONpaBHUM WM KPUBUYHOIPABHUM
CTBapHMa, jep YIPaBHHU CIIOP UIAK HUje KJIaCHYaH CyJICKH CIIOp.

O ympaBHOM CIIOpY MOJKeE Jla C€ TOBOPH CaMO yCJIOBHO, OHJIa KaJia ce MpH-
XBaTH Jia CIIOp HE MOpa yBEK J1a MoJpa3yMeBa JIBe CYNPOTCTaBJbEHE CTpPaHE.
3aro ce M Kaxe Ja je 3a TIOCTojamke CIopa JJOBOJFHO TO Ja ITOCTOjH Hepa3penieHo
IPaBHO IHTAE; JIBE CYNPOTCTABJbEHE CTPAHKE jaBJbajy CE IO MPABHUILY, alId HE
U HY’KHO.%! 3a pa3iauKy o1 OHOT yoOH4ajeHor u yxke cxBaheHor, To je crop y mu-
peM cMHUCTy pedn.??

TyXeHu opranu yrnpase, UICTHHA, YUECTBY]y Y YIIPAaBHOM CIIOPY U UMajy
onpehena mpornecHa npasa u obasese. Criop ce, Mel)yTuM, He BOIU MTPOTHUB HHX,
HETo MTPOTHB aKaTta Koje Cy PETXOIHO JIOHETH. Y OCHOBH CIIOpa je yIpaBHa cTBap,
a OHa Cce THYe UCKJBYYMBO CTPaHKE. Y yNpaBHUM CTBapuMa OpraHM yIpaBe Cy
caMO HOCHOIIM HaIJISKHOCTH, KOjH ay TOPUTATHBHO OJITYUYjy O IpaBuMa u o0a-
Be3ama ctpaHaka. OHHU y YIIPaBHOM CIIOPY YUECTBY]Y Kao JJOHOCHOLIU OCIIOPEHOT

21V cyutuHE mocMaTpaHo, y Hajsehiem Opojy ciydajeBa crop rnoJpasymMeBa Cliydajese y
KOjUMa J10J1a3H 10 KOH(IMKTa M3Mel)y 1Be CynmpoTCTaBJbeHe cTpaHe, anu je Moryhe mocrojame
CIiopa M aKo OBaj YCJIOB HUje HcIyHeH. JIoBOJbHO je J1a HeKa MpeTeH3nja Haula3y Ha oTmop, 0e3
0031pa Ha TO J1a JIU Taj KOjH C€ CYIPOTCTaBJba MPEACTaBIbA, HOPMAIIHO TIOCMATPAHO, APYTY CTpa-
Hy npez cynoM. HepasperieHo nmpaBHO MHTamke je JOBOJHO 33 MOCTOjam-e CIOpa, a TO HE Mopa
HoJpa3yMeBaTH JiBe cykoOsbeHe ctpanke.” ([paran Muinkos, Vipasno ipaso I1I: koniupona
yiipase, Hou Can 2019, 36) ,,OBa cutyanuja ce Moke IocMaTpaTH Ha cieehn HauuH: yrpasa je
KOHAaYHO YTBpPAMJIA IPUMAPHY AUCIIO3UIIH]Y, AJIU C€ K0 CIIOPHO MOjaBJbyje J1a JIU j€ TO YYUECHO
y ckiaay ca 3akoHoM. Taj criop usmel)y ynpase u nojeanHana tpeba a paspeliu cy1 1 H3peKHe
cankuujy. CaHKIMja ce 0OOMYHO CacToju y MOHUIITaBamwy yrnpaBHor akta.” (Dragan Milkov, Pojam
upravnog akta [doktorska disertacija], Beograd 1983, 196)

22 Tvo Krbek, Pravo jugoslavenske javne uprave, Il knjiga: funkcioniranje i upravni spor,
Zagreb 1962, 275.
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VIIPaBHOT aKTa, aJJi HeMajy HUKakBa CyOjeKTHBHA IpaBa. cxom ympaBHOT CI10-
pa Moke J1a yTUYe jeAMHO Ha JOHETe yIpaBHE aKTe U Ha CyOjeKTHBHA IpaBa
Ty)Kunamna.?

Crnennduryan moyioxaj cTpaHaka Hajlake Jja ce y YIIpaBHOM CIIOpy HayesTHO
npuxBaheHo paBo Ha MPaBUIHO cyheme U muMe o0yxBaheHa o0aBe3a omprka-
Bama yCMEHE paclpaBe cBeAy Ha nmpaBy Mepy. Oprane ynpase Ha3UBaMoO jeIHOM
O]l CTpaHaKa y yIpaBHOM CIIOpY KaKo OMCMO HATJIACHIIH YHECHUITY JIa Y OTHOCY
Ha MOjeJUHIIC BUILE HUCY HaApeeH! U Ja BUILE He MOT'Y Jla UCTYIIajy ayTOpUTa-
THBHO. AJTH Cy TO MOTJIH TIPe YIIPABHOT CITOpa, Ka0 HOCHOITH jeTHE o PYHKITH]a
IpkaBHe BiacTu. [lokpeTameM yIpaBHOT CIIOpa OHU HE MEHajy CBOj KapaKTep U
HE TI0CTajy ,,00MIHa™ CTpaHKa, Koja ce MapHUYH ca TY)KHOIIeM. 3aTO HH yCMEHa
pacipaBa y ynpaBHOM CIIOpY HEMa OHaj 3Hauaj KOju UMa y TApPHUIHOM TOCTYIIKY.
WHcucTupame Ha OJlpiKaBamy YCMEHE paclpaBe y CBAKOM YIPABHOM CIIOPY He-
TUpasio O HEroB CMUCA0 U 00E3BPEIUIIO TOCTYNAaK KOjU MY MPETXOIH.

O ToMe KOJTMKH je 3Ha4aj yCMEHE pacipaBe y YIIPaBHOM CIIOPY | IIITa je ’heH
CMHCa0, HAXKaJIOCT, HE BOAM Ce JI0BOJFHO pauyHa. BaxkHo je camo To aa ce npu-
XBaTe eBPOICKU CTAHJAAPJIU — IOTMAaTCKH U HEKPUTHUYKH. AKO je OllpKaBame
YCMEHE pacnpaBe y yIpaBHOM CIOPY €BPOIICKH CTaHIapA, OHJa TO M KOJ Hac
Mopa na oyzae mpuxsaheHo. Mame je BaKHO J1a JIM CY 32 TO UCITYE-EHU YCIIOBU U
Jia JIM je TO 3aicTa HEOMXOAHO.

[pobGiiem ce, kao 1 0OMYHO, HE TOCMATPa U3 MPaBoT yria. To ITo ce y mpak-
CH Oip>KaBa MaJii OpOj YCMEHHX pacipaBa y3uMa ce Kao Moceariia HeI0BOJbHOT
Opoja yrmpaBHUX Cy0Ba U CyAHja; Kama ce Taj opoj moBeha u mpodiem 6 Tpeda-
70 aa ce pemn. Camu OpojeBu, MehyTHM, CYIUITHHCKH HE pemiaBajy Humra. [lo-
eHTa HHje y Opojy cllydajeBa y KojuMa ce YCMeHa paclipaBa He ofpykaBa; MTOCHTa
jey ToMe 1a cyll, y CBaKOM KOHKPETHOM CIy4ajy, jaCHO M JIeTaJbHO 00pa3JIoKu
3aI1TO HUje OAPXkKa0 YCMEHY pacilpaBy H 3alliTO CMaTpa Jia OHa HUje HEOITXO/IHA.
VYKOIUKO ce /1ajy caMo THIICKa 00pa3iiokema, OHla Opoj Cy/10Ba U Cy/iMja HE 3Ha-
YU HUIITA ¥ HE MEHha HUIITA; OHJ/Ia yCMEHa paciipaBa oIreT Moxe jJa OyJie usyse-
Tak, 6e3 0031pa Ha TO KaKo je mponucana.* Moy a Tako u Tpeba 1a Oye; Moxa

23 Y CTpOrom cMHCIy, TY)KEHH je CaMO aKT, a He OpraH KOjH T'a je JIOHEO, jep Ce UCXOJ CIIo-
pa OHOCH CaMO Ha Taj aKT, a He U Ha OpraH, Koju He Moe OMTH TyXeHHu, Beh Hu 300r Tora mto
HEMOCPEHO HE MOBJIAYM HUKaKBe nocienuie u3 crnopa.” (Parko Mapkosuh, Vipasno apaso:
ouwitiu geo, beorpan 2002, 529-530) ,,[ V] ynpaBHO-CyICKOM MOCTYIIKY OIJY4Yje C€ HEIOCPEIHO
caMo O NIPaBHOM ITUTamby MOBpeh)eHOCTH ITpaBa TyXKHOLa ITyTeM opel)eHor KOHAuHOT IojeAnHaY-
HOT jJaBHOIIPABHOT (Ay TOPHUTATUBHOT) aKTa, O 3aKOHUTOCTH jETHOT KOHKPETHOT (y)IIPaBHOT aKTa
KOJH ce THYe TYKHOUEeBE MPABHE CTBAPH, & HE M O HEKOM IpaBy MJIM 00aBe3H Ty)KeHe cTpaHe.”
(Zoran Tomié¢, Komentar Zakona o upravnim sporovima sa sudskom praksom, Beograd 2010, 103)

24 TIpoGiieM HU cajia HHUje TOJUKO y 3aKOHCKUM OJ(peidaMa, KOJIMKO y MPaKCH YIPaBHOT
cyna. Y ckiany ca 3YC-om, ,,[c]lyn pemraBa 6e3 onpikaBama YCMEHE pacipaBe, caMo aKo je mpe-
MET CIopa TaKaB Ja OYMUIIICTHO HE H3UCKY]je HEIOCPEIHO CaCilylIamhe CTPaHaKa 1 I0CeOHO yTBp-
huBame YMIHLEHUYHOT CTamba, M aKo CTpaHKe Ha To u3pu4uTo npucrany. Cyn je obaBe3an na
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j€ caMo BEeIITaYKH YHETa Y YIPaBHH CIIOp U MporJialieHa npasmioM. bes jacHor
U JIeTaJbHOT 00Pa3IokKemha y CBAKOM KOHKPETHOM CIy4ajy, TO HH HE 3HaMO.

YemMeHa pacrpaBa Mopa Jia ce ypean MaKJbHUBO, BoJieh pauyHa 0 TOMe Kaja
je OHa 3amMcTa HEONXOAHA M pallioHaJIHA — CIIpaM MpeAMEeTa yIPaBHOI Criopa U
pasiora 3a BberoBo nokperame. [Iurama o0 KojuMa ce JIOHOCH OJUTyKa YTHYY Ha
TO Kako he ce ona noneTn. Omry4nBame 0 3aKOHUTOCTH YIIPABHOT aKTa je jeHo,
a pelaBame YrOBOPHUX CIIOPOBA U CLIOPOBA KOjU MPOU3IIa3e U3 JCIATHOCTH jaB-
HUX CIIY’KOM MIIaK HEIITO APYTO, KOJUKO TOA Ce TPYAMUIU Ja UX HOMEIaMo U
OJICHEMO Y HICTO PYXO.

Kana ce To He Om OmII0 BakHO M Kaja OM ycMeHa paclipaBa Ouia jequHH
cacTojak IpaBa Ha MpaBUIHO cyheme, Moria 6u na Oyme obaBe3Ha yBek, 0e3 nu3-
y3eraka. OHaa Ou MOTJIO J1a ce paciipaBiba paJy pacipaBibamba, Yak U OHJa Kaia
TO HHje ToTpedHo. [IpaBudHO cyheme, MehyTuM, He 3HAYN caMO O TyIHBabE Ha
YCMEHO] pacipaBH, HETO U y pa3yMHOM poKy. PasymMHo nax He Moxe 1a Oyzae HU-
IITa IITO je CYBUIITHO — T1a TAKO HU YCMEHA paclipaBa, OH/Ia KaJa je HermoTpeOHa.

3.4. YnpaBHH cIIOP je jenaH o1 cTaaujyMa y NPaBHOj 3alITUTH CTPAHKe

O Tome 1mITa je pa3yMHO MOpa Jia e BOJIM padyyHa M KOJI IpaBa Ha IMpaBHO
CPEIICTBO, KOje Ce Halla3u y OCHOBH HJIigje O yBOhCHY BHUIIIECTEIICHOT yIIPaBHOT
criopa. [ImaHupaHo OCHUBAE KAIOCHOT YIIPABHOT Cy/Ia MOJ[pa3yMeBa yBoheme
kasbe, Kao PeJOBHOT ITPABHOT CPEJICTBA Y YIIPaBHOM criopy. To je jour jeaHa mpu-
JIMKa J]a ce YIPABHU CIOp YPelu Ha MOrpelliaH HauKH, IpeMa MepHiinMa Koja My
HUCY HaMEHhEHA U KOja HE OJIT0Bapajy HEroBoj MPUPOIH.

[ToHOBHMMO jOTII jeTHOM: YIIPaBHU CIIOP HUjE KJIACHYAH CYJICKH MTOCTyTaK. Y
BEMY CE HE pelllaBajy yoOu4ajeHu CyJICKU CIIOPOBH — y EeMY CE ITPOBEPaBa 3aK0-
HUTOCT YIIPAaBHOT aKTa, JOHETOT y YIIPABHOM MOCTYTIKY. YIIPABHU CIIOp HE MOXKE
Jla ce TocMaTpa OJ[BOjEHO Off OHOTa IITO MY MPETXOAH U Jiaje cMucao. Bpineme
yIIpaBHE JIENIATHOCTH ¥ KOHTPOJIA YIIPaBHE JIEIATHOCTH JIEO CY jeJMHCTBEHOT
MPaBHOT peKUMa M MOTY JIa C€ [TIOCMAaTpPajy caMo 3aje/IHO, Kao IIeJIMHA.

VYHyTap TOT jeMUHCTBEHOT U IIEJIOBUTOT ITPABHOT PeXKUMa OCTBApyje ce U
MpaBHa 3amTUTa cTpaHaka. OHa PEIOBHO MOYHELE Y JIPYTOCTEIICHOM YIIPABHOM

nmoceGHO HaBejIe pasJiore 300T KOjUX HHje oApxkao yeMmeny pacnpay.” (3YC, ui. 33, ct. 2-3) [Ipo-
IIeHy O TOMe JIa yCMEHa paclpaBa HHje IoTpeOHa, fakiie, YIpaBHH CyJl MOpa HOCeOHO Jia 00pasiio-
sku. Haxkanoct, oH To He YMHH. YMECTO HaBolema IMoceOHMX pasiiora, CyJI ce 3a10B0JbaBa TUIICKUM
U IIPa3HUM 00jallIlehUuMa, y KOjIMa yTIIaBHOM IIPEINCYje TEKCT 3aKOHCKe oapenoe: ,,Pemaajyhu
0Baj yIpaBHHU criop 6e3 o/ipkaBarba yCMEHe pacipase, cariiacHo ofpeadama uiana 33. cras 2. 3akoHa
o ynpaBHuM criopoBuma (“Ciry>x6enu rimacauk PC”, 6poj 111/09), 6ynyhu na je mpenmer criopa Takas
Jla He M3UCKYje HETIOCPEIHO caclyIamke CTpaHaKa H ITOceOHO yTBphUBamke YHIEHUIHOT CTama |[...]
(Ilpecyna Yopassor cyna, 7 Y 8092/15 on 27.03.2019) [lonekax yak HU TO: ,, YIIPABHU CYy[ j€ ONITY-
quBao 0e3 op)kaBamba yCMEHE jaBHE pacipase, y CKiaay ca oapendom wiana 33. ctaB 2. 3akoHa
o ynpaBauM crioposuma [...] (Ilpecyna Yrpasuor cyaa, 9 Y 2149/18 ox 30.07.2018)
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HOCTYIIKY, a 3aBpIIIaBa ce y YIIPaBHOM CIIOpPY. YKOJHKO KM J1a 3alITHTH CBOja
npasa, TO je MyT KOju CTpaHKa Mopa Aa npele, on moueTka 10 Kpaja, 6e3 nmpeyu-
I1a ¥ IpecKakama. /{0 N3BECHOCTH y MpaBuMa M 00aBe3aMa CTpaHKa J0JIa3u TeK
Ha Kpajy TOT MyTa, OKOHYAHOT [TPaBHOCHAXXHOM OJITTyKOM.

Ha myT npaBHre 3amtuTe cTpaHka kpehe 3aTo IITO je He3a10BOJbHA JOHETHM
ynpaBHUM akToM. CTpaHKa je He3a0BOJbHA HAYMHOM Ha KOjH je pelieHa yrnpas-
Ha CTBap M TO CBOje& HE3aI0OBOJHCTBO MCKA3Yje )KaJIOOM Y yIIPaBHOM TOCTYIIKY U
TY>K00M y yripaBHOM cniopy. To Cy caMo pa3iIuuuTH CTaIujyMHU y PelIaBamby UCTe
yIpaBHE CTBApU U 1eHUHUTHBHOM OOJINKOBaY HBEHE CalpKHHE.

VY crnokeHOM MeXaHHM3MYy IMpaBHE 3aLITUTE CTPAHKE 1I€0 YIPABHH CIOP,
YCIIOBHO PEYEHo, UMa yIIory ,,IIPaBHOT CpeacTBa.?® Y meMy ce He omyuyje mp-
BU MYT — UCIIUTYj€ C€ 3aKOHUTOCT MPETXOAHO Beh JoHeTe oniyKe; Bherosa je
yJI0Ta KOHTPOJIHOT ¥ CYIITHHCKH HHCTAHIIMOHOT KapakTepa. Y KOHTEKCTY TO0H-
jama o/TyKa IOHETHX Yy YIPaBHUM CTBapUMa, Ipyraduje peueHo, caM yIpaBHU
CIIOp TIpEeCTaBJba U3pa3 IMpaBa Ha IPaBHO CPEACTBO.?’

VY omHOCY Ha OCHOBHY YJIOT'y CyJa, KOHTPOJIHOT KapakTepa, O MpaBy Ha
IPaBHO CPEACTBO MOKE MCIIPABHO J1a CE TOBOPH CaMo U3 yTIJiIa YIPaBHOT CIIOpa y
LeJIMHY, a He YHyTap mera. [IpaBo Ha kandy y ynpaBHOM CIIOpY HHjE U3pas mpa-
Ba Ha IIPABHO CPEJCTBO M HUME HE MOXKE YCHENIHO Ja ce oOjacHu. [lomaBame
Kan0e y ynpaBHOM CHOpPY CYIUTHHCKH O3Ha4aBa J10JaBambe jOIll jeIHEe MHCTAHIIE,
TIpeT KOjOM Ce peliaBa yrpaBHa CTBap U OIydyje 0 IpaBuMa U o0aBe3aMa CTpaH-
ke. Jlyr myT Koju cTpaHka Tpeba ia npehe kako Ou M3BECHO 3Hasa CBOja IpaBa 1
o0aBe3e THMeE ce IOIaTHO MPOAYXKaBa, Ha IITETY MPABHE CUTYPHOCTH U OJUTY YH-
Bamba y pa3yMHOM pOKY.”S

25 ViipaBHa U CYJICKa KOHTPOJIa yIipaBe 00jeIuib-eHe CY Y jelIHY CIOKEHY HeNuHy. Y yrpas-
HOM CIIOpy ¢yl He oxpelyje camo cexyHIapHy ANCIIO3UIH]Y 3a JOHOCHONA ynpasHor akta. Cyx
y4ecTBYje U y OOJIHKOBaWY IIPUMApHE IHCIIO3UII]E KOjy je H3/aBaall yIpaBHOT aKTa OJpPEano
3a crpaHky. (I1aBne Jumutpujesuh, Ocrosu yipasnol ipasa, beorpan 1983, 340) Ykpatko: ,,Cyn
y YIIpaBHOM CIIOpY Y KaJa je oBJamrheH jeAnHO 1a He3aKOHUTH YIPaBHU aKT Kacupa, a 0COOUTO
KaJia y3 TO UMa MOr'yhHOCTH J1a ay TOPUTATHBHO PEIH NPEAMETHY YIIPABHY CTBap, y3MMa aKTHB-
Ho yuemthe y Bpiiewy ynpasse Biaactu.” (P. Mapkosuh, 510)

26 Crnop ce 3amehie Ty>k00M Kao CBaKH JAPyry MAPHUYHH [OCTYTIAK, 3aTO IITO TEK CaJ] Tpe-
0a jenaH cya Jia ce CTaBH y MOKPET. AJIM CTBapHO U CaJp)kajHO Ta Tyxk0ba je y cTBapH pexypc
(xasba, He3a10BOJLCTBO) MPOTHB jenHe Beh nonere ynpasue omnyke. (Jlazo M. Koctuh, Agmu-
Huciupaimueno upaso [Cabpana nena, npyru Tom|, beorpam 2000, 751) ,,Mako ce Ha3uBa Ty 00M,
MPaBHO CPEICTBO KOJHM C€ 3aII0YHE:E YIIPAaBHH CIIOP IIPEJICTaBIba IPABHU JIEK, a HE 3aXTEB KOJUM
ce IIPBH ITyT HHUIYPA IIPAaBHO OJUTyYNBamke y 1aroj (y)upasHoj crBapu.” (Byk Llynuh, ,,[Toctynmak
pelraBama ypaBHUX crioposa“, 300pHUK panosa 150 loguna yipaenoi ciiopa y Cpouju: 1869-2019,
Beorpaz 2019, 151)

27 Kaxo je moryhe na »xanba y yrpaBHOM MOCTYIIKY 3aKOHOM Oy/ie MCKJbyUeHa, a [1a He J10-
he mo moBpene nmpaBa Ha paBHO cpeacTBO? Moryhe je, 3aTo WTO MOCTOjH YIIPaBHHU CHOP, Y KOjeM
CTpaHKa MOXKe J1a To0uja TOHETY OITYKY.

28 VIIpaBHHU HOCTYIAK U YIPABHO-CYICKH MOCTYTAK C€ IOCMATPajy Y IbHXOBOM jeTHHCTBY
1 KaJia ce POoLierbyje Aa JIH je MOIITOBAH IPaBHH CTaHap/l ‘pellaBame y pa3yMHOM poKy’ (4iaH 6.
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3a pa3nuKy oJ KJIACHYHUX CYJICKUX IOCTYMAaKa, kajiba He MOXKe Jia Ce YKIIO-
¥ y KaJIyIl yIpaBHOT Cropa, a j1a ra He aedopmuiie.?’ Cyacky KOHTPOJY yIpa-
BE OHA IMpeTBapa y KOHTPOIY cyna, Memajyhu joj cMucao. CympoTHO JTOTHITH
YIIPaBHOIIPABHOT OJIHOCA, TPABHY 3aIITUTY CTPaHKE IPEeTBapa y MpaBHY 3alITUTY
opraHa ympase, KOju TToCcTaje He3aJ0BOJbHH MTapHUdap U 1mobduja CyacKy OMIIYKY,
Kao J1a je lbOMe HETOCPEAHO MorofeH.

[IpaBo Ha PaBHO CPENICTBO HE CME Jia CE CXBATH MOBPIIHO M TIONCTOBETH
ca rpaBoM Ha xayi0y IpPOTUB CBake oJiTyKe. Mcmos moBpIHe, mpaBo Ha MPaBHO
CPEJICTBO OTKPUBA CE€ KA0 HYXHOCT IMOOUjarha CBUX CYIITHHCKU MPBOCTEIIEHUX
OJITyKa — OHUX OJJTYKa KOjHMa Ce MIPBH My T WU JPyTavrje OIydyje o IpaBruMa
n o6aBezaMa crpanaka.’ CBe JIOK ce Cy[ y YIIPaBHOM CIIOPY 3aap:KaBa Ha CBOjOj
OCHOBHO] yJIO3H, KOHTPOJIHOT KapaKTepa, BEeroBe OJIyKe CYIITUHCKH HHUCY TIP-
BocterneHe. O Hy»KHOCTH ITOOHjama 0TyKa JOHETHX Y YIIPABHOM CIIOPY MOXE Ja
ce TOBOPH TEK OHJIA KaJia Cy/| n3al)e 13 OKBUPA CBOjé OCHOBHE YJIOTe M CYIITHHCKH
MPBU Iy T PEIU O TpaBUMa 1 00aBe3aMa CTpaHaka, Ipyraduje u Ha OCHOBY HOBUX
YUEHUIIA, KOje paHUje HICY HU pa3MaTpaHe.

HajaBsbeHa BHINIECTENIEHOCT YIPABHOT CIIOPA MOXKE JIa 3HAYH MHOTO TOTa.
Kapaxkrep jeqHor nmpaBHOT cpe/iCTBa HE 3aBUCH O]] FbeI'OBOT Ha3uBa. Mawme je Ba-
’KHO JIa JTK T'a 30BEMO KaJI00M HMITH 3aXTEBOM 32 IPEUCITUTUBAE OJNTYKE — OUTHA

EKUbII-a, unan 32. YPC-a u unan 2. 3YC-a). Koz Tora ce, no npasuiny, y npakcu ECJbII-a noue-
TaK pa3yMHOI pOKa padyHa OJ1 IIPBOT OCIIOpaBama yIpaBHOr akta/hyTama — CTAHAAPAHO O U3-
jaBJpMBama yrpaBHe Kanbe, MM YaK joIl O] CaMOT ToYeTKa MPBOCTENEHOT YIPABHOT MOCTYTKa
[...] (Z. Tomi¢, Komentar Zakona o upravnim sporovima sa sudskom praksom, 110)

2 [M]opa ce uMaTH y BUJy Ja yIIPABHHU CIIOP MPECTABIbA CYACKH YT UCIIUTUBAA 3aKO0-
HUTOCTH YIPABHOT aKTa KOjH JI0Ja3H MOCJIe YIIPaBHOT ITyTa U Jla UMa pasJiora U 3a mberoBy jel-
HOCTEIIEHOCT, KOjH, OIIeT, He CTOje KOJ IPYTruX cyIckux nocrymnaka.” (P. Mapkosuh, 545) V teo-
PpHjH, HApaBHO, ITOCTOj€ U CYIPOTHA MUIIJBEHA: ,,[ Y ]oOHUajeHa 1BOCTEIICHOCT YIIPAaBHOT OCTYTIKA
HE MOXKE M He CMe J1a Oy/ie apr'yMEHT 3a a/IeKBaTHOCT jeIHOCTEHEHOCTH yIIPaBHOT CIIOpa, jep cy y
MHUTaby Pa3InYUTH IIOCTYIILH, KAKO Y IOIJIely OpraHa Koju y ’bUuMa o/ulydyjy (YIpaBHH OpraHu
U YIIpaBHH Cy[), TAKO U y TOMJIE/ly YHYTPAIlhe JOTHKE U [IHJbEBA KOjUMa e OHH pyKoBoje.
(Mapxko /laBunuh, ,,IIpaBHa cpeactsa y ynpaBHOM criopy ™, 300pHHK panioBa /50 loguna yilpasrot
ciiopa y Cpouju: 1869-2019, beorpan 2019, 271)

30'Y3 mosuBame Ha YCTaBOM rapaHTOBAHO [IPABO Ha IPABHO CPEACTBO, TOKTPHHY O CYIITHH-
CKH MPBOCTENEHUM OJUTyKaMa YCTaBHU Cy/[l jé Pa3BHO y KOHTEKCTY HY)KHOCTH PEBH3H]je IPOTHB
npeunHauyjyhe xandeHe npecyae y napHuuHOM octynky. [Ipema cxBaramwy YctaBHor cyza (Kpu-
THKOBAHOM O] CTpaHe ayTopa Koju ce 0aBe rpaljaHcKuM MPOIECHUM MPaBoOM), IIperHauyjyha
JkasOeHa rpecy/ia y ITapHUYHOM IOCTYIIKY CYyIITHHCKH je IIPBOCTEIeHa U HOBA OJTyKa O MPaBH-
Ma 1 o0aBe3aMa CTpaHaKa — 3aTo je Hy)KHO J1a IIPOTHUB e OyJie no3BosbeHa peusuja. (Panko
Keua, Mapko Kuexesuh, ,,/[03B0JbEHOCT peBH3Hje Y TAPHUIHOM ITOCTYIIKY 300T npenHavdyjyhe
KallOeHe mpecyie: MoceiIa yCTaBHe rapaHTHje IpaBa Ha MPAaBHO CPEICTBO MIIH CaMO IPaBHO-
HOJIMTHYKO MUTambe? — YjeIHO U IPHUJIOT yUeHy 0 KOHTPOJIHOM KOHIICITY MOCTYIIKA [0 IPaBHUM
nexoBuUMa“, 36opuux pagosa llpasnoi ¢paxyniueiia y Hogsom Cagy, 4/2017, 1256-1257) Hcra noru-
Ka OM OHJIa MOpaJia Jia BaKu U 'y OOpPHYTOM CMepy: OJIIyKa O 3aKOHHTOCTH yIPABHOT aKTa He
MOJKE J1a Ce CMaTpa CyIITHHCKH IIPBOCTEIIEHOM, CBE JIOK CE lOME O TpaBuMa 1 00aBe3ama CTpaH-
K€ He OJUTYYM Ha HOBH M JIPyTauuju HAuHMH.
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Cy BeroBa obenexja. Y OIHOCY Ha HEeKe OJTyke, Mopahe ga mMa KapakTep pe-
JIOBHOT MPaBHOT cpencTBa. CBe MPEKO TOra je MPaBHOMOIUTHYKO TUTAkhE, KOje
3aBHCH O]l BOJbE 3aKOHOJIABIIA. 3aTO j& M OBJIC BAXKHO J]a 3HAMO IITa CBE Crajia y
MpenMeT yrnpaBHOr criopa. [IpaBHa cpejcTBa 00JIMKOBaHA 10 MEPH OJIJIyKa O 3a-
KOHHTOCTH yIPAaBHUX aKaTa He MOTY TEK TaKo Jia ce MPHUMEHE Ha OJIITyKe O map-
HUYHUM CTBapuMa, YOaYeHHM y YIIPABHH CIIOP HEMOCPEIHO ik TTocpeiHo. OHO
IITO j€ ¥ JeTHOM CITy4ajy CyBHUIITHO, Y IPYTOM CIIydajy MOXKe J1a Oy/ie HEOITXOIHO;
OHO IIITO je y JeTHOM CJy4ajy 3aMHIILJBEHO Kao IMpaBHa 3alITUTa CTPAHKE, Y IPY-
TOM CITy4ajy MOXe Jia ce MPOIIMPH U Ha TIPABHY 3aIITUTY OpraHa yrpase.

Kana Oyne pa3Munsbao o IMHUPUHU HAJJIKHOCTH aleNIallHOHOT YIIPABHOT
cyJa, 3akoHoaBall he MopaTu Jja BOJY payyHa ¥ 0 Y031 BpXoBHOT' KacaliuoHor
cylna, Koja ce y OKBUPHMa jeIMHCTBEHE CYJICKE BJIIACTH BPIIH Y OJHOCY Ha CBE
cynose.’! Hakon u3zBajama yiore BpxoBHOT KacallMoOHOT Cy/ia y yjeIHadaBamy
CYJICKE ITPaKCe U pellaBarmy 0 IPABHUM CPEIICTBUMA, TUTamE je iTa he u y k0joj
MEpH OCTATH 3a areNallMoHu yIpaBHu cya. [1og mpeTnocTaBkoM, HapaBHO, Jia ce
BOJIM padyHa O MPaBHO]j TPUPOJIU YIIPABHOT CIIOPa U Jia C€ U30ETHE OHO IIITO je Y
MPaBHOM PEKUMY yIIPaBHE JICNIATHOCTH CYBHIIHO U HEPA3yMHO.

4. 3AKJbYHAK

OcHuBame YIpaBHOT CyJia HUje JIOHEN0 OYeKHBaHe pe3yiTare y pegopMu
ynpaBHor criopa. OHO je caMO 03HAYMJIO MOYETaK MPOMEHA, 3a3BaHUX KEJHOM
Jla ce ¥ Hallla CY/ICKa KOHTPOJIA YIpaBe MPUOIHKH MEPUITMMA €BPOIICKUX CTaH-
napaa. OBa jkeJba U3paXKeHa je U JJaHaC, KaJia Ce jOII je/ITHOM HajaBJbyje OCHUBAE
HOBUX YIIPAaBHUX CyJI0BA U BUIIIECTENICHN YIIPABHU CIIOP.

[Tnanupane npomene Tpedao OU J1a OTKJIOHE OHE HEJ0CTaTKe Koje HUje
ycriesna a OTKJIOHH mpeTxoaHa pedopma. [IpeTxomuu npuctym 6mo je morpemian
W HEYyCIIeIIaH, 3aT0 OM HOBU MOPAo Jia Oy/Jie Apyraduju — Mopao ou, anu Huje. OCHO-
BOM pedopMe U laJhe ce CMaTpa OpraHu3aliyja yrpaBHOT CY/ICTBA,  YIIPaBHU CIIOP
JIoJIa3M TEK Ha KpPajy, Kao MOCIEeIHIIa OBOT UM OHOT Opoja YIpaBHHUX CYJ0Ba.

Pedopma ce u cBostn Ha OpojeBe: yIIpaBHUX CyZI0Ba, Cy/I1ja, MHCTAHIIH, CITy-
YyajeBa y KOjuMa ce oJipykaBa ycMeHa pacrpasa. JJoBosbHO je J1a ce oBU OpojeBH
nosehajy, ora he u cBu mpobremu yrpaBHOT criopa 6utH pemeHu. [loBpirHo
IJIeIaHO, TO MOYK/A U JIeNIyje CMHUCIICHO. AKO MaK yIpaBHH CHOP HE JKEIUMO Jia
nocMaTpamo TMOBPIITHO, OHJIA HE CMEMO JIa Ce 3a/I0BOJBMO OpojeBHMa, HEr0 MO-
pao 1a moArienamo u aajbe on wux. [lornen u3a 6pojeBa BOAM HAC 10 CYIITHHE
YIPABHOT CIIOpa — JI0 FEroBe MpaBHe MpUpojie. Y HbOoj Ce OArOBOPH Ha MOCTABIbE-

31 Cy/cka BIacT je jemuHCTBeHa Ha Teputopuju PenyOiuke Cpouje.” (Veras, ui. 142, cr. 1)
,,BPXOBHHU KacalmoHH Cy/ je HajBuiun cya y Peny6nunu Cpouju. (Yeras, ui. 143, ct. 4)
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Ha MUTamba OTKPUBAjy UCTUHCKH, YeCTO U HACYNIPOT OHOME IIITO Ha MIPBHU ITOTJIE/
Jelyje JOru4YHO.

[ITa HaM TO OTKpHBA MpaBHA MPHPOJA yIpaBHOT criopa? OTKpUBA HAM TO
Jla je yIpaBHU CIOp €0 jeIHE IUPE [ISIMHE — YIPABHOIIPABHOT pexXUMa. YHYTap
T€ TeJIMHE, YIIPABHU MOCTYTIAaK ¥ YIIPAaBHU CIIOP jaBJhajy ce€ Kao JBa CacTojKa y
BPILICHY ¥ KOHTPOJIM YIPABHE JCTaTHOCTU. Y IEIIUHY WX TIOBE3Yje Y OCHOBH UCTH
npeameT, oapehen mojMoM ympasHe cTBapu. To Cy ABa cTaaujyma y pemiaBamy
yIpaBHE CTBapH; (POpPMATHO pa3JIMUMTA, aJIM CYIITHUHCKH TIOBE3aHa Y Je(huHU-
THBHOM TPAaBHOM OOJIMKOBAMY HCHE CaJ[pIKUHE.

HenaBHO 1 HEONPE3HO MPOLIUPEHE MPEAMETa YIIPABHOT MOCTYIIKA HAPY-
IIVJIO je JeIMHCTBO YIPABHOIPABHOT PeXUMa U CYIITHHCKH U3MEHHIIO YIIOTY
cylla y yIpaBHOM CIIOPY, HaKO je OHAa MPUBUIHO OCTajia y TpaHUIlaMa IIPOBEPE
3aKOHUTOCTH yTpaBHOT akTa. M3a ynpaBHOTr akTa, Mel)yTHM, CKpUBajy ce caja
CTBapH Pa3auvUTOr KapaKkTepa, CUIOM yrypaHe y MpeIMeT YIIPaBHOT Criopa, Ko-
JU Y Marjii Tako BEIITAYKH IMPOIIUPEHOT YIIPABHOIPABHOT PeXKUMa, HE MOXKE
BUIIIE jACHO Ja C€ BUIU

BasbaHo HOpMUpamke YIIPaBHOT CIIOpPa HE MOXKE JIa Ce 3aCHHBA HA TaKo He-
jacHo oapehenom mpenmMery koHTpode. [locTymame 1 opranu3aiuja yrpaBHUX
CyZIoBa MOpajy Jia Ce MpUJIarose KapakTepy CTBapH O K0joj ce oIy dyje. YKOIH-
KO JKeJIM BaJhaHO Jia HOPMHUpPA YIIPaBHU CIIOP, 3aKOHOJAaBaIl MOpa Ja KpeHe OJf
HErOBOT IpeMeTa. Tek Kaja ce pa3MpCcH OHO IIITO j€ 3aMPIICHO y YIIPaBHOM
MOCTYTIKY ¥ jaCHO Je(PUHHUIILIE TPEIMET YIIPABHOT criopa, Mohu he ncnpasHo aa
ce pasMUIILJba O OPraHM3aIlMjH YIIPABHUX CY/I0BA M ITPUMEPEHOM CYJICKOM I10-
CTYTIKY.

HapagHo, Mopalie 1a ce Boau padyHa ¥ 0 TOME Jia YIPABHHU CIIOP, Y OJTHOCY
Ha OCHOBHY YJIOTY Cy/ia Y OIICHU 3aKOHUTOCTHU YIIPABHOT aKTa, HUjE KJIACUYaH
CYJIICKH TIOCTYTIAK, KOjH c€ Boau U3Mel)y IBe CympoTcTaBJbeHe cTpane. OHM TTIpaB-
HU CTaHJapAH KOjU Cy OCMHIILJBEHHU 32 KJIACHYHE CYJICKE TIOCTYIKE HA YIIPaBHH
CIIOp CTOTa HEe MOTY Jia ce TPUMEHH JI0CIOBHO. MOpajy /1a ce MpUMeHe CXOITHO, Y
MPaBoj MEPH — OHOJ, KOja OJroBapa mHEroBoj MPUPOIH.

[MoTpeda na ce ma3u Ha CMUCA0 YIPABHOT CIIOpa MOce0HO JI0Nasu JI0 u3pa-
’Kaja KoJI IIpaBa Ha MPABHO CPEJICTBO. Y MPABHOj 3aIITUTH CTPAHKE YIIPABHU CIIOP
je jemHa om pemoBHUX (ha3za, Koja J0JIa3u MOCIIe IPYTOCTEIIEHOT YIIPaBHOT MTOCTYTI-
ka. CBe JIOK ce CyJl y yIPaBHOM CIIOPY 3aJpkaBa Ha CBOjOj OCHOBHO] YJIO3H, KOH-
TPOJIHOT ¥ HHCTAHIIMOHOT KapaKTepa, 1aJbe PEOBHO MOOUjarhe lheroBUX Oy Ka
HE MOJKE JIa Ce OIpaB/ia MPaBOM Ha IPaBHO CpeACcTBO. M3 mpaBa Ha nmpaBHO Cpe-
CTBO MOXE J1a ce N3BeIe oOHjambe caMO OHUX CYACKUX OITYKa KOje Cy CyIITHH-
CKH TIPBOCTEIIEHE U KOjiMa Ce T0 MPBH MYyT OJUIydyje O IpaBuMa u o0aBe3ama
CTpaHKe, Ha HOBH HAYMH ¥ HA OCHOBY HOBUX YHEbCHUIIA.

[Tnanupano yBohemwe BUILIECTENEHOT YITPaBHOT criopa Hehe OuTH Jlak 3aarak
Kana ce y meroBuM okBUpHMa W3IBOjU yoOHWUajeHa yiora BpXoBHOT KacalmoHoT
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cyna, muTame je mTa he ocTaTy 3a anenalnoHu YIIPaBHU Cyx U YuMe he oH To
oIpaBJaTH cBOj Ha3uB. XKanbom y yrnpaBHoM ciopy? Hausrien u u3aBojeHo mo-
CMaTpaHO KOPUCHOM 3a CTPaHKY — CYIITHHCKH U LEJIOBUTO MOCMATPAHO MaK
MPaBHUM CPEJICTBOM KOje IyTOM IYTYy U Tparamy CTpaHKe 3a U3BecHomhy y
paBUMa B oOaBe3ama JI0/1aje jOIll jeaad Kopak, joII jeHY PeIOBHY HHCTAHITY.
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Administrative Dispute Reform:
New Attempt — Old Problems

Abstract: A decade ago, Serbia has carried out the reform of judicial control
of public administration — by establishing the new Administrative Court. The ex-
pected results, however, have not been achieved and the problems that caused the
reform have not been resolved. Therefore, a decade later, a new reform is in sight.
The planned changes include establishing more administrative courts and intro-
ducing a two-instance administrative dispute. The aim of this paper is to discuss
these changes, but in a slightly different way. Instead of their uncritical acceptance
and justification by European legal standards, they are analysed having in mind
the legal nature of the administrative dispute. Successful administrative dispute
reform cannot be achieved if European legal standards are blindly accepted and
copied literally from classical court proceedings. Only the legal nature of the
administrative dispute and the features that make it special and different from the
usual court disputes can lead us to a successful implementation of the changes.

Keywords: administrative dispute, legal nature of the administrative dispu-
te, administrative judiciary, administrative court.
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Verwaltungsgerichtsbarkeitsreform:
Neuer Versuch — alte Probleme

Zusammenfassung: Vor einem Jahrzehnt hat Serbien die Reform der gericht-
lichen Kontrolle der Verwaltung durchgefiihrt — als ein neues Verwaltungsgericht
gegriindet wurde. Die erwarteten Ergebnisse wurden jedoch nicht erreicht und
die Probleme, die die Reform verursacht haben, wurden nicht gelést. Ein Jahr-
zehnt spiter ist daher eine neue Reform in Sicht. Zu den geplanten Anderungen
gehoren die Griindung von einer gréfleren Anzahl der Verwaltungsgerichten und
die Einfiihrung eines zweistufigen Verwaltungsstreits. Diese Anderungen werden
auch in diesem Artikel behandelt, aber auf etwas andere Weise. Anstelle ihrer
unkritischen Akzeptanz und Rechtfertigung durch europdische Rechtsgrundsditze,
werden sie unter Beriicksichtigung des rechtlichen Charakters des Verwal-
tungsstreits analysiert. Eine erfolgreiche Verwaltungsgerichtsbarkeitsreform kann
nicht erreicht werden, wenn europdische Rechtsgrundsdtze blind akzeptiert und
buchstiblich aus klassischen Gerichtsverfahren kopiert werden. Nur die Rechtsnatur
des Verwaltungsstreits und die Merkmale, die ihn besonders machen und sich von
den iiblichen Gerichtsstreitigkeiten unterscheiden, konnen zu einer erfolgreichen
Umsetzung der Anderungen fiihren.

Schliisselworter: Verwaltungsstreit, Rechtsnatur des Verwaltungsstreits,
Verwaltungsgerichtsbarkeit, Verwaltungsgericht.

Harym npujema pana: 4.9.2020.
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THE CONFERENCE OF THE PARTIES:
A FUTURE FOR A MORE PROFOUND
MULTILATERALISM IN TAX MATTERS?

Abstract: The present contribution is aimed at assessing the potential
practical reach of the Conference of the Parties, a mechanism provided for under
art. 31 of the Multilateral Convention to Implement Tax Treaty Related Measures
to Prevent Base Erosion and Profit Shifting, which was signed on 7 June 2017 in
Paris and to which currently 94 taxing jurisdictions are signatories. Since the
scope of application of the Conference of the Parties is conditioned on the legal
nature and modus operandi of the said Convention, the first part of the article
will be dedicated to their analysis. Furthermore, the author will consider in detail
the provisions of the Convention intended to establish the procedural framework
for the operation of the Conference of the Parties. The analysis will then be focused
on some of the essential questions which the Convention failed to regulate: the
decision-making process applicable by the Conference of the Parties and the legal
effect of its future decisions, by having recourse to the Vienna Convention on the
Law of Treaties.

Although it remains questionable if the Conference of the Parties could have
a role as important as it does in other fields of public international law, considering
the countries’ traditionally vigilant approach to the limitations of their fiscal
sovereignty, the author contends that this mechanism could potentially serve as
a basis for a more thorough cooperation between taxing jurisdictions worldwide,
especially now that the world is struggling with yet another economic crisis. What
seems to be necessary in this respect is the shift of international tax policy design
from a handful of richest countries to a more inclusive circle of jurisdictions, for
which the Conference of the Parties could provide a framework.

Keywords: Conference of the Parties. — Multilateral instrument (MLI). — Double
Taxation Treaties. — Tax Sovereignty. — Tax Cooperation.
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1. INTRODUCTION

The matter of taxation has traditionally been regarded as a quintessential
question of state sovereignty. As pointed out by Graetz: “No function is more at
the core of government than its system of taxation™.! Since tax policy establishes
and reflects relationships between the market, the citizen and the state, it is often
put forward that decisions involving taxation issues are to be made within national
borders, without the interference from other countries.2 However, in the domain
of international tax law, effective policy design and implementation often require
interaction and, in recent times, ever increasing cooperation between countries
around the globe.?

An overview of the historical development of the international tax system
reveals that substantial advancements in its evolution usually ensued following
extensive shocks in the global economy, be it those caused by warfare, or other
reasons.* One recent example is the 2008 financial crisis and the resulting reces-
sion, which prompted countries worldwide to impose harsh austerity measures in
an attempt to achieve fiscal consolidation and financial stability. Austerity meant,
among other things, an ongoing political focus on the fight against tax avoidance
and aggressive tax planning, especially those conducted by multinational enter-
prises. The crisis enabled unprecedented political support for the revision of the
long-established international tax regime.

The most comprehensive development stemming from the described politi-
cal agenda was the so-called Base Erosion and Profit Shifting (hereinafter: BEPS)
Action Plan published in 2015 by the Organisation for Economic Cooperation and
Development (hereinafter: OECD) under a mandate of G20 countries. The under-
lying objective of this initiative was (1) the prevention of abuse of discrepancies
between various national tax laws by multinational enterprises and (2) the im-
provement of basic principles of international taxation, for which it had become
increasingly evident that they are not suitable for the globalized and digitalized
economy. In order to achieve these goals, the BEPS Action Plan laid down 15
actions containing recommendations for measures which are intended to be in-

I Michael J. Graetz, “Taxing International Income: Inadequate Principles, Outdated Concepts,
and Unsatisfactory Policies”, Brooklyn Journal of International Law, Vol. 26, Issue 4, 2001, 1371.

2 Allison Christians, “Sovereignty, Taxation and Social Contract”, Minnesota Journal of
International Law, Vol. 18, 2009, 99.

3 Diane Ring, “What’s at Stake in the Sovereignty Debate?: International Tax and the Na-
tion-State”, Boston College Law School, Research Paper 153, 2008, 1.

4 Take, for instance, the fact that the work resulting in building the basis for the drafting of
the first double tax treaty model ensued after the World War 1. Moreover, it was after the World
War II that the personal income tax was remodelled in numerous countries around the world from
a tax targeting upper class citizens exclusively to a generalized tax levied on all citizens.
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troduced into national tax legislations, as well as measures focused on the modi-
fication of double tax treaties.’

However, the implementation of treaty-focused measures into more than 3.000
existing double tax treaties around the world by way of usual bilateral negotiations
would have been rather time-consuming® and, inevitably, inconsistent. For this
reason, Action 15 of the BEPS Action Plan envisaged the development of the so-
called Multilateral instrument,’ which would allow for a simultaneous modification
of all the existing tax treaties by implementing tax treaty measures formulated by
the BEPS Action Plan, thereby facilitating an efficient and coordinated modification
of the present tax treaty network. The actual outcome of BEPS Action 15 was the
Multilateral Convention to Implement Tax Treaty Related Measures to Prevent Base
Erosion and Profit Shifting (hereinafter: the Convention or the Multilateral instru-
ment). It was signed on 7 June 2017 in Paris by 67 jurisdictions and entered into
force on 1 July 2018. To this date, 94 jurisdictions became signatories to the
Convention, with four more jurisdictions expressing their intent to sign it.®

At the time of its inception, the Convention was hoped to lay the foundation
of a new era for the international tax regime — an era of multilateralism — by ini-
tiating the harmonization of rules on cross-border taxation.” However, as the
process of its designing progressed, it became obvious that various compromises
will have to be made in order for the Convention to be embraced by a significant
number of signatories.

2. THE NATURE AND MODUS OPERANDI OF
THE MULTILATERAL INSTRUMENT

In substance, the Convention represents a multilateral treaty under public
international law. However, it is extraordinary in that it does not replace the ex-

5 Being a soft-law instrument and, as such, not legally binding, the BEPS Action Plan required
transposition into national law, i.e. national tax legislation and double tax treaties. European Parliament,
Understanding BEPS: From tax avoidance to digital tax challenges, EPRS Briefing, October 2019, 4.

% As the OECD’s final report on BEPS Action 15 indicated, renegotiation of one jurisdiction’s
treaty network may well take a decade to finalize. OECD/G20, Developing a Multilateral Instrument
to Modify Bilateral Tax Treaties, Base Erosion and Profit Shifting Project, Action 15: 2015 Final
Report, OECD Publishing, Paris 2015, 16.

7 Ibid., 11.

8 OECD, Signatories and Parties to the Multilateral Convention to Implement Tax Treaty
Measures to Prevent Base Erosion and Profit Shifting, Status as of 29 September 2020, Attp:/www.
oecd.org/tax/treaties/beps-mli-signatories-and-parties.pdf, 8§ October 2020.

 Multilateralism is traditionally a rarity when it comes to treaties for avoidance of double
taxation. Prior to the signing of the Multilateral instrument, there were only a few examples of
multilateral tax treaties, among which the most notable one was the Nordic tax treaty concluded
between Denmark, the Faroe Islands, Finland, Iceland, Norway and Sweden.

1125



Lidija O. Zivkovié, The Conference of the Parties: A Future for a More Profound... (ctp. 1123-1140)

isting double tax treaties, although it regulates essentially the same subject matter.
Namely, it is not intended to be a completely independent instrument, but operates
as a complementary tool.'° This means that the Convention applies alongside with
the existing tax treaties, modifying thereby the application of some of their pro-
visions (provided, of course, that the treaty partners in question became parties
to the Convention itself)."! As such, the Convention leaves the bilateral nature of
the tax treaty framework untouched.!> Thanks to its distinct function, the Multi-
lateral instrument contains two types of provisions. The first type includes norms
which are directed at modifying specific provisions of existing tax treaties and
which are therefore referred to in the literature as substantive provisions.'> The
second type refers to provisions which address the functioning of the Multilater-
al instrument itself, as well as those regulating the relationship between the Mul-
tilateral instrument and the existing tax treaties, for which reason they are referred
to as instrumental provisions.'#

In order to generate a wide consensus and gather a noteworthy number of
signatories, the Multilateral instrument permitted a varying level of signatories’
commitment toward various treaty partners,'> as well as vis-a-vis different sub-
stantive issues.!® In practice, this endeavour manifested itself in a multiplicity of
options for signatories being incorporated into the Convention. These were tech-
nically implemented by way of opt-in clauses, opt-out clauses, and the so-called
alternative clauses, which allowed the signatories to choose among alternative
solutions of equal value."”

Due to the peculiar nature of the relationship between the Multilateral in-
strument and each of the existing tax treaties, it was crucial to specifically address
the mechanism for resolving potential conflicts between them. While conflicts

10°Alexandra Miladinovic, Alexander Rust, “Options Under the Multilateral Instrument”,
The OECD Multilateral Instrument for Tax Treaties, Wolters Kluwer, Alpen aan den Rijn 2018, 147.

I Explanatory Statement to the Multilateral Convention to Implement Tax Treaty Related
Measures to Prevent Base Erosion and Profit Shifting, para. 13.

12 CFE Fiscal Committee, “Opinion Statement FC 15/2014 on Developing a Multilateral
Instrument to Modify Bilateral Tax Treaties (BEPS Action 15)”, European Taxation, April 2015, 157.

13Tt should be borne in mind that these provisions do not, on their own, allocate taxing rights,
as it is the case with the substantive provisions contained in double tax treaties. Nevertheless, they
may affect the allocation of taxing rights conducted by double tax treaties.

14 Werner Haslehner, “A Multilateral Interpretation of the Multilateral Instrument (and
Covered Tax Agreements)?”, Bulletin for International Taxation, Vol. 74, Issue 4/5, 2020, Journal
Articles & Papers, IBFD Research Database, 3.

15 The Multilateral instrument provides an option for the signatories to exclude from its scope
tax treaties which they wish to keep unchanged or they prefer to amend bilaterally. The treaties
which are designated to be modified by the Multilateral instrument are referred to in this article
(as well as in the Convention) as the Covered Tax Agreements.

16 OECD/G20, Developing a Multilateral Instrument to Modify Bilateral Tax Treaties, 22.

17 For a thorough analysis of the opt-in, opt-out and alternative clauses in the context of the
Multilateral instrument see: A. Miladinovic, A. Rust, 141-146.
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between norms dealing with the same subject matter can easily be solved in the
domain of national law, the same is not true with respect to public international
law, because the latter is characterised by the absence of a hierarchical structure.!®
The solution was therefore found in what is usually referred to as “conflict claus-
es” or “compatibility clauses”. These are clauses included in the texts of interna-
tional treaties with the purpose of regulating the relationship between the inter-
national agreement employing the clause and other treaties.'” Each provision of
the Convention presupposes a separate compatibility clause. This is because the
interactions of various MLI’s provisions with existing tax treaties and the corre-
sponding modifications resulting therefrom differ considerably.?°

The manner in which the Multilateral instrument was designed is conditioned
on the need to respect the principle of fiscal sovereignty of its parties, while at the
same time allowing for a minimum level of cooperation required to enable the reform
of the existing international tax regime. In this respect, the OECD has at the very
beginning stated that the Multilateral instrument “should be conceived in a dynamic
way”’, in order to serve as a basis for the future facilitation of the implementation of
changes into the international tax treaty structure.” It therefore seems reasonable to
perceive the Multilateral instrument as a mechanism which is supposed to enable an
ongoing cooperation and further developments in the international tax arena, instead
of being a one-time driver of reforms.?? Especially one mechanism included in this
Convention may provide ground for this reasoning — the Conference of the Parties.

3. THE CONFERENCE OF THE PARTIES

3.1. General overview

Similarly to numerous other multilateral instruments of public international
law, the Convention introduced in its art. 31 the so-called Conference of the Parties

18 Kerstin Odendahl, “Article 30: Application of successive treaties relating to the same
subject matter”, Vienna Convention on the Law of Treaties: A Commentary (eds. Oliver Dorr,
Kirsten Schmalenbach), Springer 2012, 506.

19 Nele Matz-Liick, “Treaties, Conflict Clauses”, Max Planck Encyclopaedia of Public Interna-
tional Law, (ed. Riidiger Wolfrum), Oxford University Press 2012. https.//opil.ouplaw.com/view/10.1093/
law:epil/9780199231690/law-9780199231690-e1466#:~:text=1%20Conflict%20clauses%2C%20
also%20known,between%20provisions%20stemming %2 0from%20different, 9 October 2020.

20 Sriram Govind, Pasquale Pistone, “The Relationship Between Tax Treaties and the Multi-
lateral Instrument: Compatibility Clauses in the Multilateral Instrument”, The OECD Multilateral
Instrument for Tax Treaties (eds. Michael Lang et al.), Wolters Kluwer, Alpen aan den Rijn 2018, 118.

2 OECD/G20, Developing a Multilateral Instrument to Modify Bilateral Tax Treaties, Base
Erosion and Profit Shifting Project, Action 15: 2015 Final Report, OECD Publishing, Paris 2015, 26.

22 Tan Bradley, Jonathan Bright, “State sovereignty and the multilateral instrument”,
Canadian Tax Journal, Vol. 64, No. 2, 2016, 467.
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—a body whose competence is, in short, to provide for continuous governance of
the Convention. According to Valker, the Conference of the Parties represents “a
type of institutionalized intergovernmental co-operation®.?® Yet, although it is
institutionally separated from the treaty parties constituting it, the Conference of
the Parties does not have legal personality and, consequently, cannot form a will
of its own.?* Therefore, it may only act on behalf of the parties to the treaty.?’

3.2. Competences of the Conference of the Parties under
the Multilateral instrument

As per art. 31 of the Multilateral instrument, the parties may convene a
Conference of the Parties for the purposes of taking any decisions or exercising
any functions as may be required or appropriate under the provisions of the Con-
vention. Although the cited provision clearly refers only to the parties to the
Convention, the Explanatory Statement indicates that the signatories®® to the Con-
vention may also participate in the Conference of the Parties, provided that the
parties had previously invited them.?” In order to determine the competences of
the Conference of the Parties more precisely, recourse should be made to arts. 32
and 33 of the Multilateral instrument. Namely, the Explanatory Statement speci-
fies that the Conference of the Parties could be convened: 1) to address questions
of interpretation or implementation of the Convention as foreseen in art. 32(2) of
the Convention or 2) to consider a possible amendment to the Convention as pro-
vided for under art. 33(2) of the Convention.?®

3.2.1. Interpretation and Implementation of the Multilateral instrument

Pursuant to art. 32(2) of the Multilateral instrument, any question arising as
to the interpretation or implementation of the Convention may be addressed by a
Conference of the Parties convened in accordance with the procedural rules spec-
ified in art. 31(3) of the Convention. However, art. 32 contains, in its first para-
graph, another provision dealing with interpretational issues. This provision states

23 Volker Roben, “Conference (Meeting) of States Parties” Max Planck Encyclopedia of
Public International Law, Oxford University Press, 2015, 1.

24 Ibid.

2 Ibid.

26 Pursuant to art. 2, para. 1, indent b) the term party means a state for which the Convention
is in force, as well as a jurisdiction which has signed the Convention pursuant to subparas. b) or c)
of para. 1 of art. 27 and for which the Convention is in force, whereas in line with art. 2, para. 1,
indent d) a signatory to the Convention means a state or jurisdiction which has signed the Con-
vention but for which the Convention has not yet entered into force.

27 Explanatory Statement, para. 312.

28 Explanatory Statement, para. 311.
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that any question arising as to the interpretation or implementation of provisions
of Covered Tax Agreements?’ as they are modified by the Convention shall be
determined in accordance with the provision(s) of the Covered Tax Agreement
which provide for the resolution by mutual agreement of questions of interpreta-
tion or application of the Covered Tax Agreement.

Although both paragraphs of art. 32 deal with mechanisms which may be
utilized to address interpretational and implementational issues, they differ with
regards to a specific instrument of public international law from which these issues
may emanate. Whereas the first paragraph of art. 32 addresses interpretational
and implementational questions in the case of Covered Tax Agreements as they
are modified by the Multilateral instrument, the second paragraph of the same
article concerns questions of interpretation and implementation of the Multilater-
al instrument itself. This differentiation is important because it is only for the
latter category of questions that the Convention envisages the Conference of the
Parties as a potential forum for discussion and decision-making.

When it comes to questions of interpretation and implementation of double
tax treaties which were modified by the Multilateral instrument, it is stipulated
that they are to be addressed through the Mutual Agreement Procedure (herein-
after: MAP). The MAP is prescribed in virtually all double tax treaties conclud-
ed around the globe, in a separate article corresponding to art. 25 of the OECD
Model Convention,? or the UN Model Convention.3! In both of the models, art.
25(3) stipulates that any difficulties or doubts arising as to the interpretation or
application of a tax treaty shall be endeavoured to be resolved through mutual
agreement by the competent authorities of the contracting states.*? It is up to the
contracting states to designate the authority which will be regarded as competent
for the purpose of applying the tax treaty in question.** The particular authorities
which are endorsed as competent are identified in an article corresponding to art.
3(D)() of the OECD Model Convention, or art. 3(1)(e) of the UN Model Conven-
tion. This will, in majority of cases, be the official at the highest level of a con-
tracting state’s tax administration, i.e. the minister of finance.

The wording of art. 32 seems to imply that there is a clear demarcation line
between matters that may be addressed by the two described mechanisms. In fact,

2 See: footnote 13.

30 OECD, Model Tax Convention on Income and on Capital, OECD Publishing, Paris 2017.

31 United Nations: Department of Economic and Social Affairs, Model Double Taxation
Convention between Developed and Developing Countries, United Nations, New York 2017.

32 The described type of MAP is referred to in the literature as the interpretative MAP. See:
Marina Lombardo, “The Mutual Agreement Procedure (Art. 25 OECD MC) — A tool to overcome
interpretation problems?”, Fundamental Issues and Practical Problems in Tax Treaty Interpreta-
tion (eds. M. Schilcher, P. Weninger), Linde, Vienna 2008, 462.

3 Para. 7, Commentary on Art. 3 of the 2017 OECD Model Convention and para. 9, Com-
mentary on Art. 3 of the 2017 UN Model Convention.
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the Explanatory Statement makes clear that the purpose of the first paragraph of
art. 32 is only to clarify ,,the mechanism for determining questions of interpreta-
tion and implementation of Covered Tax Agreements, as opposed to questions of
the interpretation and implementation of the Convention itself* (emphasis added).>*
It is therefore evident that the intention of the drafters was to establish two com-
pletely separated procedures and not a two-instance procedure which could address
the same matters.>> Nevertheless, it is interesting that, in respect to the second
paragraph, the Explanatory Statement specifies that the word ,,may* is used be-
cause ,,there could be other means by which to address questions of interpretation
and implementation of the Convention™ and as an example states the possibility
of ,,competent authorities agreeing between themselves on how the Convention
will operate in relation to a particular tax treaty*. This implies that the MAP may
be utilized to address both types of issues, whereas the Conference of the Parties
is reserved for questions relating to the application of the Multilateral instrument
which are multilateral in substance.

It remains to be seen whether interpretational and implementational issues
emerging in practice will be so clear-cut to allow for a straight-forward identifi-
cation of the adequate mechanism for their resolution. After all, the questions of
interpretation and implementation of ,,Covered Tax Agreements which have been
modified by the Convention presuppose that the questions of interpretation and
implementation of the Convention were previously resolved.’® Although the in-
tended rationale appears to be the demarcation between substantive and instru-
mental provisions of the Multilateral instrument,3” the author is of the opinion that
this has not been carried through carefully. The line is especially blurred by the
example provided in the Explanatory Statement that the MAP could be used to
determine ,,how the Convention has modified a specific Covered Tax Agreement
pursuant to the compatibility clauses and other provisions set out in the Conven-
tion*,3® since compatibility clauses clearly fall within the scope of instrumental
provisions of the Multilateral instrument.

3.2.2. Amendment of the Multilateral instrument

Pursuant to art. 33(2) of the Multilateral instrument, a Conference of the
Parties may be convened to consider the proposed amendment in accordance with

34 Explanatory Statement, para. 315.

35 Raphael Holzinger, “The Relevance of the Conference of the Parties for the Interpretation
and Amendment of the Multilateral Instrument”, The OECD Multilateral Instrument for Tax
Treaties: Analysis and Effects, Wolters Kluwer, New York 2018, 56.

36 Cf. Michael Lang, “Die Auslegung des multilateralen Instruments”, Steuer und Wirtschaft
International, Vol. 27, Issue 1, 2017, 21.

37 See also: W. Haslehner, 3.

3 Explanatory Statement, para. 315.
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the procedural rules specified in art. 31(3) of the Convention. It was already in the
BEPS Action Plan that the OECD underlined the importance of a built-in procedure
in the Multilateral instrument which would enable swift and simple amendment
of its provisions in the future.’® However, the manner in which art. 33(2) of the
Multilateral instrument is drafted suggests that the Conference of the Parties has
a rather limited task in this respect. It is only obliged to consider the proposed
amendment, but not to actually reach a decision on it.*

3.3. Procedural framework for the functioning of the Conference of
the Parties

In regard to both of the above analysed competences of the Conference of
the Parties, the same procedural rules are applicable. As the provisions of the
Multilateral instrument concerning the Conference of the Parties are rather brief,
there is very little information regarding the procedural framework within which
the Conference of the Parties is expected to operate in the future.

In its second paragraph, art. 31 establishes the role of the General Secretary of
the OECD as the depositary of the MLI within the procedural framework by under-
lining that ,,the Conference of the Parties shall be served by the depositary®. The
third paragraph of the same article further specifies that Conference of the Parties
may be initiated by any party to the Convention via a request to the depositary. The
depositary is further obliged to inform all the parties of any requests received. Once
informed, the parties have six months to express their stance on the request in ques-
tion. If, within six months as of the moment the parties were informed of the request,
one third of them express their support for the request, the depositary shall convene
a Conference of the Parties. The Explanatory Statement further states that it is not
necessary for the Conference of the Parties to meet in person. Meetings conducted
through the use of digital means of communication (e.g. videoconference or telecon-
ference), as well as decision-making in written form are also allowed.*!

However, neither the Convention, nor the Explanatory Statement address the
form, or the content of the request capable to initiate the Conference of the Parties.
It is therefore unclear what requirements such request must fulfil in order for the
depositary to forward it to the parties to the Convention. Moreover, the Convention,
as well as the Explanatory Statement, fails to address the time framework regard-
ing the depositary’s obligation to inform the parties of the request. The only
prescribed deadline — the six months period — conditions the instigation of the
Conference of the Parties by requiring one third of all the parties to come forward
with their support for the request within that time.

3 OECD/G20, Developing a Multilateral Instrument to Modify Bilateral Tax Treaties, 22.
40 R. Holzinger, 57.
41 Explanatory Statement, para. 312.
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Due to the rather modest provisions regarding the procedural aspects of the
operation of the Conference of the Parties, as well as absence of supplementary
clarifications in the Explanatory Statement, matters such as the decision-making
process and the legal effect of decisions reached by the Conference of the Parties
may only be analysed by having recourse to the Vienna Convention on the Law
of Treaties (hereinafter: VCLT).*?

3.3.1. The decision-making process

As regards the decision-making process, the crucial question to be answered
is the quorum of attendance and the exact majority needed for the Conference of
the Parties to reach a decision. The VCLT provides a clear answer regarding this
question in the case of amendment of a treaty. Art. 9(2) of the VCLT applies, as a
residual rule, in situations in which the negotiators have not specifically agreed
on the majority needed for the adoption of the text of a treaty.** Although the said
provision primarily refers to the initial drafting of a new treaty, it may also be
applied to a situation in which the existing treaty text is being amended, provided
that the treaty omits the provision specifying the majority needed for the future
adoption of its amended text. The article in question stipulates that the adoption
of the text of a treaty at an international conference takes place by the vote of two
thirds of the states that are present and voting.** The question of quorum of at-
tendance is not dealt with.

Nevertheless, even if the two thirds majority is reached, this only means that,
after considering the proposed amendment of a treaty, the parties have reached
an agreement on its final version. Voting for a certain version of the text of a
treaty does not equate with party’s consent to be bound by it in the future.*> For
this to happen, a party must express its consent by signature, exchange of instru-

4 Some of the parties to the Multilateral instrument are not parties to the VCLT. However,
the provisions relevant for determining the legal effect of the decision of the Conference of the
Parties, i.e. the rules on treaty interpretation contained in art. 31 of the VCLT are considered to
reflect customary international law. Accordingly, they are in principle applicable also to the trea-
ties concluded between jurisdictions that are not parties to the VCLT. Chang-fa Lo, Treaty Inter-
pretation Under the Vienna Convention on the Law of Treaties, Springer, Singapore 2017, 46. The
answer is not as clear-cut in the case of provisions addressing the decision-making process. Nev-
ertheless, the International Law Commission did justify the chosen rule on decision-making ma-
jority with the fact that it was “so frequent” in the treaties at that time. International Law Com-
mission, Draft Articles on the Law of Treaties with Commentaries 1966, United Nations 2005, 195,
https.//legal.un.org/ilc/texts/instruments/english/commentaries/l _1_1966.pdf, 5 November 2020.

4 Frank Hoffmeister, “Article 9. Adoption of the Text”, Vienna Convention on the Law of
Treaties — A Commentary (eds. Oliver Dorr, Kirsten Schmalenbach), Springer, Berlin-Heidelberg
2012, 137.

44 That is, unless the same majority of present and voting states decide to apply a different rule.

4 Ibid., 145.
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ments constituting a treaty, ratification, acceptance, approval or accession, or by
any other means previously agreed upon.*® In short, an amending agreement does
not by itself have legal effects for all parties to the earlier (amended) treaty.*’
When it comes to the decision-making process regarding interpretational and
implementational matters, the situation is not as straight-forward. The prevailing
view presented in the literature is that the two thirds majority is by analogy ap-
plicable to this situation as well, having in mind ,,the parallel regulation” in art.
31(3) of the procedural framework for both competences of the Conference of the
Parties, i.e. the amendment of the Convention and the interpretation and imple-
mentation thereof*® Additional argument supporting this view is that the decision
of the Conference of the Parties regarding a certain interpretational or implemen-
tational issue cannot result in more substantial ramifications on the understanding
of the Convention than what can be expected to be the case in an event of its
amendment. Therefore, if the two thirds majority is acceptable for decisions re-
sulting in amendments, it should be even more so in the case of decisions formu-
lating authoritative interpretation of the Convention.*> On the other hand, it seems
incautious to assume that the same majority rule should apply in both cases since,
when it comes to amending the treaty, agreement of the parties does not on its own
accord result in parties being bound by it. In comparison to authoritative interpre-
tation, the amendment of the treaty presupposes, as we have already pointed out,
subsequent expression of consent of the parties for it to have any effect on them.>®

3.3.2. Legal effect of the decisions reached

Leaving aside the applicable decision-making majority necessary for the
Conference of the Parties to reach a decision concerning interpretational or im-
plementational matters, we will now focus on analysing potential legal effects of
such decisions. Section III of the VCLT contains provisions laying down rules for
the interpretation of international treaties. The crucial provision here is art. 31 of
the VCLT, which sets forth the general rule of treaty interpretation. The first
paragraph of this article presupposes that a treaty shall be interpreted in good faith
in accordance with the ordinary meaning to be given to the terms of the treaty in
their context and in the light of its object and purpose. The cited provision intends,
among other things, to avert the interpreter from establishing an abstract ordinary

46 Art. 11 of the VCLT.

47 Kerstin Odendahl, “Amendment of multilateral treaties”, Vienna Convention on the Law
of Treaties — A Commentary (eds. Oliver Dorr, Kirsten Schmalenbach), Springer, Berlin-Heidelberg
2012, 715-716.

48 M. Lang, 20.

49 R. Holzinger, 61.

30 See also: W. Haslehner, 6.
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meaning of a term, by requiring that the terms be interpreted in their context.’!
The second paragraph of art. 31 defines the meaning of the term context for the
purpose of the interpretation of a treaty. Pursuant to this definition, context in-
cludes, firstly: the text of the treaty itself, together with its preamble and annexes,
and secondly: the following instruments of interpretation extrinsic to the treaty:
a) an agreement relating to the treaty which was made between all the parties in
connection with the conclusion of the treaty and b) any instrument which was
made by one or more parties in connection with the conclusion of the treaty and
accepted by the other parties as an instrument related to the treaty. It is clear that
the decision of the Conference of the Parties on authentic interpretation of the
Multilateral instrument cannot fall within the scope of the second paragraph of
art. 31. Namely, both previously specified instruments of interpretation are re-
quired to be ,,in a certain temporal proximity to a process of conclusion of the
treaty,> which, when it comes to the decisions of the Conference of the Parties,
de facto cannot be the case.

On the other hand, the third paragraph of art. 31 requires that the develop-
ments emerging after the conclusion of the treaty are taken into account.”® In
principle, decisions of the Conference of the Parties on interpretational and imple-
mentational matters could potentially be subsumed under this provision. However,
this paragraph specifies three different categories of subsequent developments
that are to be considered: a) subsequent agreement between the parties regarding
the interpretation or the application of treaty provisions, b) subsequent practice in
the application of the treaty which establishes the agreement of the parties regard-
ing its interpretation and c) any relevant rules of international law applicable in
the relations between the parties.

It is evident that the decision reached by the Conference of the Parties cannot
be regarded as a rule of international law applicable in the relations between the
parties, as provided for under art. 31(3)(c) of the VCLT. The purpose of the said
provision, referred to in the literature as the principle of systemic integration,> is
to establish a basis for systemic approach in treaty interpretation. Hence, it refers
to the international legal system as a whole, being a part of the context of a treaty
which is being interpreted.’ Decisions of the Conference of the Parties also can-
not be thought to constitute subsequent practice in treaty application pursuant to

I Oliver Dorr, “Article 31. General rule of interpretation”, Vienna Convention on the Law
of Treaties — A Commentary (eds. Oliver Dorr, Kirsten Schmalenbach), Springer, Berlin-Heidelberg
2012, 543.

52 Ibid., 551.

33 Ibid., 523.

54 Campbell McLachlan, “The Principle of Systemic Integration and Article 31(3)(C) of the
Vienna Convention”, International and Comparative Law Quarterly, Vol. 54, No. 2, 2005, 280.

35 Oliver Dérr, 560.
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art. 31(3)(b) of the VCLT, since “practice cannot be established by one isolated
incident”.>® On the contrary, it presupposes a series of consistent acts by the par-
ties to a treaty.’’ Finally, it only seems feasible for art. 31(3)(a) of the VCLT to be
applicable to the decisions which the Conference of the Parties reaches on questions
of interpretation and implementation of the Multilateral instrument. Namely, this
provision deals with subsequent agreements relating to interpretation or applica-
tion of treaty provisions authored by the parties “acting in consensus”.>® Certain
authors are of the view that, since this provision of the VCLT requires an “agree-
ment” among the parties and, hence, unanimity, such outcome is hardly possible.*®
However, if we take into consideration that consensus in public international law
is usually understood as a general (and not unanimous) agreement among the
subjects of public international law®%¢! the prognosis might not need to be so bleak.

Art. 31(4) of the VCLT allowing for a special meaning to be given to a certain
treaty term cannot either be relevant in the present case, as it refers to a situation
in which the intention of the parties to give a special meaning to a term ought to
exist at the time of the conclusion of the treaty.

It should nonetheless be kept in mind that even in the event that a decision
of the Conference of the Parties may be subsumed under art. 31(3)(a), this only
means that it “shall be taken into account, together with the context” of the treaty.
In other words, it cannot take precedence over the elements of the above-cited
general rule of interpretation.6?

3.4. Conference of the Parties and Other Multilateral Treaties
in Tax Matters

As already explained, multilateral treaties in tax matters are not a common-
place. Consequently, identifying a mechanism having the same or a role similar
to that of the Conference of the Parties under the Multilateral instrument is a

36 Ibid., 556.

57 The Conference of the Parties could, however, be used as a forum where parties to the
Multilateral instrument could officially recognize the existence of a certain practice, on which
they agree. This would contribute to a more transparent application of the Convention.

58 0. Dorr, 553.

59'W. Haslehner, 6.

%0 Francisco Pascual-Vives, “The Notion of Consensus in Public International Law”, Con-
sensus-Based Interpretation of Regional Human Rights Treaties, Leiden 2019, 14.

¢l Consensus procedure is generally seen as a medium between the majority voting and
unanimity, as it does not require all the parties in the decision-making process to provide their
consent. Consequently, it is easier and more probable that the consensus-based decision will be
reached, than the unanimity-based decision. Riidiger Wolfrum, Jakob Pichon, “Consensus”, Max
Planck Encyclopedia of Public International Law (ed. Riidiger Wolfrum), Oxford University Press,
Oxford, 2010, 5.

92 M. Lang, 22.
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rather problematic endeavour. Among the existing multilateral treaties in tax
matters, the one comparable to the Multilateral instrument in terms of the number
of signatories and, to a certain extent, the type of provisions it contains,® is the
Multilateral Convention on Mutual Administrative Assistance in Tax Matters
(hereinafter: the Convention on Mutual Administrative Assistance).®*

In its art. 24, the Convention on Mutual Administrative Assistance contains
provisions establishing a Coordinating Body with a seemingly equivalent function
to that of the Conference of the Parties. Namely, paragraph 3 of the said article
states that a Coordinating Body is composed of representatives of the Parties’
competent authorities and is intended to monitor the implementation and devel-
opment of this Convention, under the aegis of OECD. The Convention further
specifies that the Coordinating Body may, in particular, recommend revisions or
amendments to the Convention. Paragraph 4 of the same article also stipulates
that each party to the Convention may ask the Coordinating Body to furnish
opinions on the interpretation of the provisions of the Convention. Unlike the rules
contained in the Multilateral instrument, the provisions of the Convention on
Mutual Administrative Assistance regarding the Coordinating Body have been
thoroughly elaborated upon in the Rules of Procedure which were issued subse-
quently.®> The Rules of Procedure addressed numerous relevant aspects of the
procedural framework for the functioning of the Coordinating Body, e.g. its man-
date and composition, the designation of its chair and vice chairs, the frequency
of its meetings and their scheduling and, most importantly, the decision-making
process. In this respect, the Rules of Procedure specifically presuppose that the
decisions shall be taken by mutual agreement, i.e. consensus among the Coordi-
nating Body delegates. Nonetheless, if the mutual agreement cannot be reached,
a two-thirds majority of the Coordinating Body delegates will suffice.®

It seems reasonable to assume that the same rules regarding the decision-mak-
ing process could be formulated also in the context of the Conference of the
Parties under the Multilateral instrument. The argument here is that the Convention

93 To reiterate, the Multilateral instrument contains not only substantive provisions intended
to modify the existing network of bilateral tax treaties, but also provisions of procedural nature
— the so-called instrumental provisions. It is this category of provisions to which the author is re-
ferring here.

%4 The Convention on Mutual Administrative Assistance enables administrative cooperation
in the assessment and collection of taxes, with the aim of tackling tax evasion and avoidance.
Currently, 124 countries and 17 jurisdictions covered by territorial extension participate in this
convention. OECD/Council of Europe, The Multilateral Convention on Mutual Administrative
Assistance in Tax Matters: Amended by the 2010 Protocol, OECD Publishing, Paris, 2011.

% OECD, Rules of Procedure of the Co-ordinating Body of the Conventiton on Mutual
Administrative Assistance in Tax Matters, June 2015, available at: https./www.oecd.org/ctp/ex-
change-of-tax-information/co-ordinating-body-rules-of-procedure.pdf, 31 October 2020.

66 Art. IX, para. 1, it. (a) of the Rules of Procedure of the Co-ordinating Body of the Con-
vention on Mutual Administrative Assistance in Tax Matters.
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on Mutual Administrative Assistance is a multilateral convention dealing with
procedural tax matters, whereas the Conference of the Parties under the Multilat-
eral instrument is a mechanism intended to be applicable only in relation to cases
of interpretation and implementation of the previously mentioned instrumental
provisions of the Multilateral instrument, which in substance deal with procedur-
al matters. In any case, it would undoubtedly be recommendable that specific rules
of procedure addressing the procedural framework in which the Conference of
the Parties is expected to operate be formulated. These could be modelled upon
the provisions contained in the Rules of Procedure of the Coordinating Body of
the Convention on Mutual Administrative Assistance.

4. CONCLUDING REMARKS

The research has shown that the provisions of the Multilateral instrument
governing the functioning of the Conference of the Parties left a number of questions
open. Some of them could be best addressed by introducing the rules of procedure
which would specifically regulate relevant aspects of the procedural framework for
its application. This is even more important if we bear in mind that, although the
reach of the Conference of the Parties was initially seen with scepticism when as-
sessed in the context of future promotion of multilateralism, the current social and
consequent economic events may provide encouraging environment for multilater-
al approach to tax policy design. On the basis of previously outlined historical ex-
perience one could reasonably anticipate that the economic fallout caused by the
Covid-19 pandemics will force governments around the globe into deeper coordi-
nation in tax matters. In this sense, it seems that the Conference of the Parties
mechanism provides a formal basis for a forum for discussion of interpretational
and implementational issues, as well as prospective amendments regarding the
Multilateral instrument. Most importantly, this mechanism provides an opportuni-
ty to shift the international tax policy-making initiative from the long-privileged
“club” of OECD member countries to a much wider group consisting of jurisdictions
at various levels of economic development. There is still a very long way to go
towards a world in which taxing rights of all sovereign states will not be shaped
by principles devised by a relatively small group of affluent countries. Yet, the
Conference of the Parties may represent the first step in the right direction.
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KondepeHnnuja yroBopHuX cTpaHa: 0CHOB 32 NPoAyO/beHH
MYJITHJIATEPAJIN3aM y IOPeCKoj MaTepuju?

Casceinak: Vciupaosicusarse iipegciiaéneno y 0860M pagy uma 3a ipegmei
ananuzy upaxiiuunol gomawaja Kongepenyuje yiosopnux ciupana, mexanusma
Koju je cagpoican y un. 31 Meljynapogne Konsenyuje 3a ilpumeny mepa Koje ce y
yumy cilpeuasarba eposuje opecke ocHoguye U Upemewitnarea goouiu ogHoce
Ha Hlopecke yiosope, koja je totuiiucana 7. jyna 2017. iogune y Ilapu3sy u mehy
yujum dotiiuchuyama guiypupajy vax 94 iopecke jypucguxyuje. bygvhu ga je
gomen ipumene Kongpepenyuje ylosoprux ciipana ycinosmen cileyupuuHom
{pasHoOM UpUpPOGoOM U HAYUHOM (PYHKYUOHUCAILA HOMEHYille KOHBeHYuUje, UP8U geo
paga ouhe tioceehen mwuxoeom uciutuusary u oojawrasamwy. Hapegrnu geo
usnaiarea oulie ycmepen Ha getdamsHo pazmaidparse ogpegaba Konsenyuje xoje
Cy yemepene Ha yClocilassare dpoyeqypannol okeupa y kome ou Kongpepenyuja
VI0gopHUX ciipana tupebdano ga 6yge dpumersena. Cpoic paga yunu anaiusa, ca
ocnonyem Ha Beuxy xoneenyujy o ylo6opHoMm Upagy, K/ay4HUX aciexaiia
upoyegyparnol oxeupa Konghepenyuje yiosoprux cuipana xoje je Konsenyuja
Hpoilyciuuia ga ypegu: uoctuyiika ogryuusarba Kongepenyuje yiosopuux ciupana,
Kao u ipasnux eghexaiia rwenux 6ygyhux ogayka.

IIpemga ociuaje yuuiuno ga iu 6u Kongepenyuja yiogoprux ciipana moiia
ga uma yaoly 3Hadajuy y mepu y Kojoj je wo cayuaj y gpyium celmeHuuma
MelhyHapogrol jagHol iipasa, a umajyhiu y eugy wpaguyoHaiHo 0goojan Upuciuyil
gpocasa OIpaHuderUMA RUX080T (DUCKATHOT Cy8epeHuitelid, dyopKa 3aKmbydyje
ga Ou aHAIU3UPAHU MEXAHU3AM MOTAO ga HOCIYIHCU KAO OCHO8 3a4 UpOgyO/beHy
capagmy y llopeckoj maiuepuju mehy jypucquryujama wupom ceeiid, iocebHo y
OKOJIHOCTUUMA Y KOJUMA ce C8elll Cyo4asa ca HO80M eKOHOMCKOM Kpu3om. Hunu
ce iipexo HoMpeOHUM usmewinamne gopmyrucarna meljynapogne iopecke
HoAUMUKe U3 Kpyla waiuye HajpaseujeHujux gpacasa y pyke wupel kpyia uopeckux
JYPUCGUKYUJA PASTUHUILOT HUBOA eKOHOMCKOTL pa3eoja, 3a wina ou Kongepenyuja
YIOBOPHUX CIUPAHA MOLLA ga UPYIHCU UOAAZHU UPASHU OKEUD.

Kwyune peuu: Kongepenyuja yiosopuux ciupana. — Myniuuraiiepainu
unciupymeniu (MJIH). — Hopecku yiosopu. — @uckannu cyseperuiueiu. — Capagrea
y HopecKkoj mauiepuju.

Harym npujema paga: 11.11.2020.
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Abstract: The aim of this study is to illustrate some/or the main features of
the Hungarian penitentiary system. Accordingly, the present paper attempts to
introduce the main aspects of the institutions for the accommodation of inmates,
as well as the most relevant information about the prisoners, prison conditions
and the problems of the penitentiary system.

Keywords: prison system, prison population, overcrowding, punitive criminal
law.

1. INSTITUTIONS FOR THE ACCOMMODATION
OF PRISONERS

In Hungary the Prison Service as a law enforcement agency carries out
custodial penalties and measures, coercive criminal procedure measures and also
executes confinements as an administrative offence (detention for misdemeanour).
The Hungarian Prison Service is subordinated to the Ministry of Interior. The
Prison Service supervises and operates 30 prison establishments and limited com-
panies established for the compulsory employment of inmates'. Currently 12
limited companies are operated by the Prison Service, these carry out mainly
agricultural and light-industrial activities.

* This research was supported by the project Nr. EFOP-3.6.2-16-2017-00007, titled Aspects
on the development of intelligent, sustainable and inclusive society: social, technological, innova-
tion networks in employment and digital economy. The project has been supported by the Euro-
pean Union, co-financed by the European Social Fund and the budget of Hungary.

! The convicts are obliged to carry out the work assigned, thus denial of work is a serious
misconduct.
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Besides prison establishments the Prison Service also includes institutions
which are responsible for the training and recreation of the staff? as well as health
care of inmates>.

An important feature of the Hungarian prison system is that the penitentia-
ry institutions are on the one part national and regional law enforcement institutes,
and on the other part county law enforcement institutes. While the main task of
national and regional law enforcement institutes is the execution of final and
binding judgements (prisons for sentenced prisoners), county institutions carry
out pre-trial detentions primarily. Currently, the tasks related to incarceration are
performed by 15 national or regional law enforcement institutions and 15 county
law enforcement institutions.

Within the prison system there are special institutions for females and juve-
niles.

Due to the fact that male convicts constitute the majority of the prison pop-
ulation and women make up only 7,7 percentage of the total national prison pop-
ulation* there are only few prisons holding women. Female convicts can be placed
in two women’s prisons of the country, in Eger and Kalocsa (women-only prisons).
Male prisoners can only be placed in women-only prisons in the interest of the
operation of the institute, for example for institutional maintenance work. More-
over, in Hungary there is a combination of women’s prisons and separate wings’
for women in men’s prisons (male prisons with female wings), so female prisoners
are also held in men’s prisons, namely in Szombathely, Tiszalok, Palhalma and
Kiskunhalas National Penitentiary Institutions. Women can also be held in any
of the county penitentiaries used for pre-trial prisoners.

There’s only one place exist to accommodate mother and child together in
the mother and baby unit in the country (with a capacity for 20 mothers and 21
children), which makes the contacts with relatives significantly more difficult.
Female prisoner who gives birth in prison® can keep her baby for the first 12
months, and a prisoner with a child under 12 months old can also apply for the
opportunity to bring her child to prison with her. According to the Hungarian

2 Namely the Education, Training and Rehabilitation Center of the Prison Service
and the Faculty of Law Enforcement of the National University of Public Service.

3 The Central Hospital of the Prison Service and the Forensic Psychiatric and Mental Institution.

4 http://www.prisonstudies.org/country/hungary (Accessed on: 21.03.2020)

3 According to the law female and male prisoners, similarly adult and juvenile inmates must
be separated.

¢ According to the Decree of the Minister of Justice No. 8/2014 on access to healthcare to
prisoners in detention facilities (art. 20.) pregnant prisoners should be transferred to the Central
Hospital of the Prison Service upon discovering their pregnancies. After the medical check, either
the prisoner is sent back to prison or her imprisonment is suspended. If the prison authority does
not permit the suspension of the imprisonment, four weeks prior to the expected date of birth, the
mother is transferred to the Central Hospital.
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Prison Code’ inmate mothers should be held with their babies in the mother and
baby unit for the first year of the child’s life. Thus, for older children it means
separation.®

Due to the small number of prisons for women, making the maintenance of
family ties more difficult. The maintenance of family ties is especially problematic
for juveniles, whose numbers are even smaller.

The largest number of juvenile inmates are placed in the oldest institution,
which is located in T6kdl, operating since 1963. There are also regional prisons
for juveniles in Pécs (opened in 2006), Kecskemét (built in 1997), and Szirmabesenyo.
The latter was originally not built for the detainment of young people; it was
transformed in 2002 and became the second biggest institution keeping juveniles.
There is only one penal institution for female juvenile offenders in Hungary. They
are accommodated in Kecskemét regional prison (Bacs-Kiskun County Prison).

According to the law, adult convicts can only be placed in a regional prison
of juveniles in the interest of the operation of the institute.

Generally, less than 5 % of the prison population are foreigners,” which means
that there is no specific institution for them, so they are kept together with the
general prison population. Most foreign prisoners are nationals of/from the neigh-
bouring countries. When it is possible, the prison authorities prefer to keep those
foreign inmates together who speak the same language. Similarly, there is no
specific institution for older prisoners, but they can accommodate in a special
cellblock for senior detainees.

There are also specific institutions (currently numerically 3'°) for the sick
and the disabled. The Central Hospital of the Prison Service, which is located in
Tokal, treats prisoners from prisons all over the country. According to the data of
the Prison Service,!! on average the hospital treats 17,000 inmates. The Prison
Service provides medical after-care for prisoners in the Chronic Aftercare De-
partment of Unit I1I of the Szeged Strict and Medium Regime Prison (in Nagyfa).
The Chronic Aftercare Department provides hospital care for in-patient detainees
who suffer from chronic illnesses and who need rehabilitation. The third specific
institution is the Forensic Psychiatric and Mental Institution, which was mainly
established for compulsory psychiatric treatment of the prisoners (i.e. those who
have committed violent crimes against other persons or crimes against public

7 Act CCXL of 2013 on the Enforcement of Penalties, Measures, Certain Coercive Measures
and Detention for Misdemeanour (hereinafter: Prison Code/Law Enforcement Code)

8 According to the law children are allowed to visit their mothers once a month for 30 min-
utes in special visiting rooms.

° http://www.prisonstudies.org/country/hungary (Accessed on: 21.03.2020)

10 According to the information provided by the prison authorities a new and modern Law
Enforcement Health Care Centre scheduled to be established in 2020 in Berettyoujfalu with 194 beds.

1 https://bv.gov.hu/en/node/1929 (Accessed on: 22.03.2020)
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safety and there is a danger that they may commit similar crimes in the future, if
they are not liable to punishment due to his/her mental disorder). The institution
is located on the premises of Budapest Strict and Medium Regime Prison, but
organizationally and territorially separated from the prison. These health care
institutions are specialised in inpatient treatment, thus if no appropriate service
is available within the system, the health care service is provided outside of the
prison in a civil medical institute.

Two penitentiary institutions are worth mentioning that were built in the
form of PPP schemes!? (based on the cooperation of the state and the private
sector) in 2008, i.e. the Szombathely and Tiszalok National Penitentiary Institu-
tions. According to the cooperation, the State supervises security operations and
performs all detention-related regular and special tasks (i.e. the National Prison
Service employs the guards of the prisons, as transportation, health care also
under state control) and the contractor (a private company) is in charge of daily
operations (provides services for example maintenance, operation, meal, washing
and the employment of inmates at work).

An additional factor that most of the penitentiary institutions were built at
the end of the 1800s and were designed primarily for the execution of pre-trial
detentions with single cells. By way of example the first prison was built in 1842
in Balassagyarmat (town in northern Hungary) and it is still active today.

I would point out later that due to prison overcrowding, the majority of pris-
oners are held in collective cells'® (with occupancy 2-10 prisoners), single-occu-
pancy accommodations are relatively rare (it’s actually only in disciplinary, se-
curity and solitary confinement).

Due to the capacity expansion project the number of places to accommodate
detainees has practically increased in the last years. While in 2014, the Hungari-
an prison system was capable of accommodating only 12,869 detainees in total,
according to data concerning December 2019'* the official capacity of the deten-
tion institutions increased to 14.829.

12 PPP=Public Private Partnership, i.e. cooperation between the public and private sectors.
About the PPP project: Radnay Jozsef, “A PPP-projekt elokészitése, szervezeti hattere, a szerz6dés
6 elemei,” Bortoniigyi Szemle, 4/2007, 11-22.; Csere Laszlo, “A Tiszalokon PPP-konstrukcidban
¢épiild bv. intézet megvalodsitasanak elozményei,” Bortoniigyi Szemle, 4/2007, 5-10.

13 The number of people to be placed in a cell shall be defined in a way that each inmate has
6 cubic meters of air space and at least 4 square meters of living space in case of multi-occupancy
accommodation/or at least 6 square meters of living space in case of single cell accommodation.
When calculating the living space, the space covered by washbasin and toilet shall not be taken
into account. Art. 121. of the new Rules of Law Enforcement [Ministry of Justice Decree No.
16/2014. (XII. 19.) on the detailed rules of execution of imprisonment, confinement, pre-trial de-
tention and confinement replacing payment of disciplinary penalty]

4 http://www.prisonstudies.org/country/hungary (Accessed on: 21.03.2020)
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In accordance with the principle of normalisation, prisoners shall be allocated,
as far as possible, to-prisons close to their homes or places of social rehabilitation.
Due to occupancy level of penal institutions in many cases inmates are not locat-
ed near their homes. Since 15t October 2008 the prison authorities apply the so-
called occupancy-balancing programme to decrease overcrowding. The point of
this programme is that the detainees are reallocated nationwide from crowded
penitentiary institutions to less crowded ones. Beyond doubt, the method could
result in more proportionate accommodation, however, at the same time it could
entail the elimination of the family relations. As the CPT pointed out ,,...the over-
crowding “balancing” process is not an effective long-term response and generates
immediately a number of serious problems for the prison management, staff and
prisoners. The inmates spend a significant amount of time being transferred from
one establishment to another, which leads to organisational difficulties. Moreover,
prisoners were frequently held far away from their families and, as a result, suf-
fered in practice from further restrictions on visits. This has led to tension between
staff and inmates, as well as among prisoners themselves.”!>

Within the prison system there are Special Regime Units for prisoners: for
example the so-called HSR Unit for inmates serving long-term sentences, including
whole/real life sentences;!® drug-free units for volunteering prisoners for preven-
tive purposes and in order to improve the access of addicted prisoners to appro-
priate treatment; religious units for the maintenance and strengthening of the
family and social ties of the prisoners and to promote religious practices; special
units for prisoners who committed child sexual abuse.”

It also should be noted that within the penal institutions there are cellblocks
used for solitary confinement of the prisoners. The solitary confinement is the
most severe disciplinary sanction used in Hungary. These disciplinary measure
can be applied to the prisoners for up to 25 days (in case of working inmates for
up to 20 days). It may be imposed on an inmate who seriously violates prison

15 [CPT/Inf (2014) 13]; § 39.

16 Pursuant to the Prison Code (art. 105, para. 1,) only convicts sentenced to life imprisonment
or to at least 15 years imprisonment whose specific treatment, disposition of their co-operation,
their attitude to the order and safety of the institute, their individual security risk analysis justify
may be placed in the HSR, for the purpose of gaining preparation for or reintegration into the
community.

17 The basic of the Unit is the provision of article 132 of the Prison Code: “If the convicted
person has committed a criminal offence specified in Chapter XIX of the Penal Code against a
person under eighteen years of age, or the sexual motive can be established from the circumstanc-
es in which the violent crime was committed against a victim under eighteen based on a risk as-
sessment examination, then following the admission of the convicted person, the probability of the
convict committing similar crimes after his or her release must be assessed. In case of potential
recidivism, participation (on a voluntary basis) in psychotherapy or other trainings reducing the
likelihood of repeated infringement must be offered to the convict.”
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orders. During solitary confinement the prison authority may apply restrictions:
for example, the prisoner is deprived of the possibility to contact his/her visitors,
take part in cultural and sport activities; participate with other prisoners in reli-
gious events, receive and send parcels and letters, make phone calls.

In Hungary there are three subtypes of national penitentiary institutions:
maximum-security penitentiaries — strict regime prisons (the Hungarian name
fegyhaz), medium-security penitentiaries — medium regime prisons (the Hungar-
ian name bortdn) and low-security penitentiaries — light regime prisons (the Hun-
garian name foghaz).!® These are the three different basic enforcement degrees of
the severity of imprisonment in the Hungarian penal system. According to the
Penal Code," if the court imposes a sentence of imprisonment, it shall be enforced
in low-security, medium-security or high-security penal institution. For example,
in case of life imprisonment a sentence shall be served in a high-security penal
institution, or imprisonment imposed for a misdemeanour shall be enforced in a
low-security penal institution, unless the convict is a recidivist?°. In line with the
relevant criteria of the Penal Code, the enforcement degrees of the imprisonment
are determined by the sentencing court.?! An important factor is, that with regard
to the circumstances, which are taken into account at sentencing, the penalty may
be ordered to be enforced in a penal institution one level below or above the se-
curity level specified in the Penal Code.

The types among others differ by the degree of the severity of detention and
supervision; segregation from the outside world; movement within the premises
of the prison; life regime, amount of money allotted for personal needs; rewards
and disciplinary sanctions, participation in the prison activities, reintegration’s
programs. The strictest rules are applied in high-security penal institutions and
the most lenient rules in low-security prisons. For example, in high-security pris-
ons the prisoners may move within the parameters of the prison only under su-
pervision, in medium-security prisons they may move freely in determined areas

18 There are only medium and low-security prisons for juveniles. According to the Penal
Code imprisonment shall be enforced in a medium-security penal institution for juveniles if

a) the juvenile is sentenced to imprisonment for two years or more for committing a felony,

b) the juvenile sentenced to imprisonment for one year or more is a recidivist, or

¢) within three years prior to committing the intentional criminal offence, the juvenile sen-
tenced to imprisonment for one year or more was sentenced to special education in a reformatory
for committing an intentional criminal offence. Apart from the cases specified in paragraph (1) of
110 Section, imprisonment shall be enforced in a low-security penal institution for juveniles.

19 Act C of 2012 on the Penal Code (hereinafter: Penal Code), art. 35, para. 1.

20 In legal terminology the perpetrator of an intentional criminal offence shall be considered
a recidivist if he/she has already been sentenced to immediate imprisonment for committing an
intentional criminal offence, and the period between his/her sentence being served or its enforce-
ability being terminated and the perpetration of the new criminal offence is shorter than 3 years.

2l The different enforcement degrees of the imprisonment are determined by the court, but
the concrete penal institution appointed by the law or by a measure of the national commander.
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within the parameters of the institute and in low-security penal institutions inmates
may move freely within the parameters of the prison.

Because of the number and composition of the detainees, the character of the
criminal offences committed by them, and thus the length of the sentences, as
well as the occupancy of the institutions, placing detainees in open penitentiary
institutions (=in low-security prisons) is rarely enforceable in Hungary. The ratio
of detainees who serve their sentences in high-security penitentiaries is high, and
also a significant ratio of the detainees within those serving their sentences in
medium-security prisons can be placed only in closed penitentiary institutions
(=in high or medium-security prisons).

One provision promoting the individualization of punishments stipulates that
the differentiated execution of imprisonment is realized by using different en-
forcement degrees that are different in terms of several aspects. Another important
law enforcement instrument and educational tool is the so-called change of the
enforcement degree. Upon the decision of the penitentiary judge (judge respon-
sible for enforcement)?? of overseeing the conditions and enforcement degrees of
the severity of imprisonment the convict is sentenced to may be prescribed one
degree up or down. The educational character of the enforcement degree change
is manifested in the possibility of being placed under a more lenient or stricter
regime and it may motivate convicts to show appropriate behaviour during their
detention.

According to the enforcement degrees of the imprisonment the majority of
the prisoners held in medium-security prison (54%), 36% of the convicts belonged
to the strictest category (high-security prison) and the number of those under
low-security regime represented the smallest proportion in 201823 as illustrated
by the pie chart below.

enforcement degrees of the imprisonment

= [ow-security prison * medium-security prison high-security prison

22 In Hungary the judge responsible for penal execution is an independent judicial authority.
Its main function is to refine the further legal framework of the imposed sanction and to alter or
to revise it, if it is necessary. The penal execution judge will decide among others about the release
on parole from fixed-term and life imprisonment.

23 Hungarian Prison Service, The Yearbook of Hungarian Prison Service 2018, 12.
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Inside the all three different basic enforcement degrees the Hungarian regulation
make distinguish between stricter, general and milder regimes. The classification
of the prisoners in stricter, general or milder regimes based on an individual risk
assessment, in accordance with the principle of individualisation. In each regime
there are different arrangements inter alia for the frequency and the duration of
the contact with the outside world, the amount that may be used for the personal
needs of the convict, the personal items permitted to hold, the locking of his/her
cell door, work outside the prison facility. To take an actual example, in a maxi-
mum-security prison in strict regime a prisoner may receive a visitor once a month
for 60 minutes, in a the same penitentiary institution, but in general regime may
receive a visitor once a month for 90 minutes, while in a more lenient regime he/
she may receive a visitor twice a month, each time for 60 minutes. Therefore, this
so-called regime-system plays an important motivating role in the life conditions
within the prison and the reintegration of the prisoners.

2. FACTS ABOUT THE PRISON POPULATION

First of all, it’s important to emphasize, that prisoner in Hungary is a collective
term used for individuals subjected to deprivation of liberty and held in various
penitentiary facilities. This category includes inmates serving imprisonment as a
final court order, as well as pre-trial detainees, individuals subjected to compul-
sory psychiatric treatment (mentally disordered offenders who cannot be punished
because of insanity) and offenders serving confinement as a penalty (penalty
imposed for minor offences in the duration of 5-90 days/for juveniles 3-30 days).

According to the official statistics, as the following chart shows, in 2018 80%
of the total prison population was convicted, 17% pre-trial detainee, 2% under
confinement as a penalty, and 1% mentally disordered perpetrator under compul-
sory psychiatric treatment.

m convicted m pre-trial d. = confinement as a penalty  ®m compulsory p. treatment

Source: The Yearbook of Hungarian Prison Service 2018, p. 12.
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As in many others countries, the female prisoners continue to constitute a
small proportion of the general prison population in Hungary: expressed as a
percentage in 2019 the female prisoners made up 7,7 % of the total prison popu-
lation.*

In Hungary, as a general rule, the minimal age of criminal responsibility is
14, thus a person shall not be liable to punishment if he/she has not attained this
age when committing the punishable act. There are, however, exceptions to this
rule: thus, children above 12 and under 14 can be charged for homicide, voluntary
manslaughter, bodily harm, terrorist act, robbery and plunder, if the child can
judge, recognise the consequences of his/her criminal actions at the time of com-
mission. It is important to underline that children under 14 cannot be sent to
penitentiaries, they shall only be subject to measures and their special education
in juvenile reformatories?’ can be ordered. According to the law, those who have
not attained the age of 18 years when committing the criminal offence shall qualify
as juveniles, but who have committed a crime as juveniles may continue to serve
their sentence in a juvenile prison until the age of 21 and are regarded as juveniles
for the purpose of serving the sentence. Life imprisonment is explicitly prohibit-
ed for persons aged under 20 at the time they committed the criminal offence.

We welcome the fact that the juvenile prison population has dropped signif-
icantly over the past years, at least partially to the increased use of non-custodial
sanctions and mediation (particularly in property-related crimes). It can be stated
that juveniles represent low rate of the total prison population: on 31 December
2019 1,1 % of convicted or remand juvenile prisoners were in custody.?s The same
comments can made about the foreign inmates: in the same year 4,9 % of the
total prison population was foreign.?’

Similarly, to the previous year’s data, the majority of the prisoners belonging
to the 30-39 years age group. It also can be stated that elder prisoners (the age group
over 60 years) represented low rate of the total prison population (3,98% of all in-
mates) in 2018, but the ratio of senior detainees in the entire prison population has
been continuously increasing during the last years, as illustrated by the table 1 below.

24 https://www.prisonstudies.org/country/hungary (Accessed on: 21.03.2020)

2 In Hungary a special measure can be applied against juvenile perpetrators, namely the
special education in a reformatory institution, which is a sanction involving deprivation of liberty.
According to the Penal Code (art. 120, para. 1) special education in a reformatory may be ordered
by a court if placement in a reformatory is necessary for a juvenile to be raised successfully. A
person may be a subject to special education in a reformatory if he/she has attained the age of 12
at the time of commission, but the measure cannot be applied against perpetrators who turned 20
at the time of sentencing. The shortest period of special education in a reformatory is 1 year, at the
same time the general maximum is 4 years. There are 5 reformatories across Hungary, they are
part of the child protection system.

26 https://www.prisonstudies.org/country/hungary (Accessed on: 21.03.2020)

27 Hungarian Prison Service, The Yearbook of Hungarian Prison Service 2018, 13.
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2011 | 2012 | 2013 | 2014 | 2015 | 2016 | 2017 | 2018
elder prisoners 1,83% | 2,14% | 2,13% | 2,66% | 2,8% | 3,0% | 3,8% | 3,98%
percentage of

prison population

Table 1. Source: Hungarian Prison Service: Review of Hungarian Prison Statistics 2019
vol. 1. p. 6.

The aging of the prison population is one of the possible effects of the in-
creased application of life imprisonment without parole, life imprisonment and
other imprisonment sentences of long duration, the stricter punishments, the rules
and practice of parole. In addition to the general aging of the society, these ele-
ments of the punitive criminal policy can significantly influence the number of
detainees who spend their later lives as inmates of penitentiary institutions.

Although currently the number of detainees over 60 years of age is still in-
significant compared to the entire prison population, the detention of senior de-
tainees already challenging the prison system with special tasks. In this regard,
primarily health issues enjoy priority, but institutions are often poorly suited for
intensive care of older prisoners. Detention facilities try to place senior detainees
in cells with fewer inmates if possible, specifically on lower bunks. In addition,
they pay attention to placing detainees of similar age together.?®

In respect of re-offending more than half of the inmates are first time of-
fenders, 6% are repeat offender not classified as recidivist, while recidivists rep-
resent approximately 42% of the prison population, of whom are 8,58% are recid-
ivist, 18,33% are multiple recidivist?®, 12,4% are special recidivist’® and 2,71% are
violent multiple recidivist3!.

When reviewing the development of the prison population, it stands out that
the number of detainees was continuously increasing between 2008 and 2016: the
average detainee number of 14,782 detainees registered in 2008 has increased
every year (2009 — 15,373 detainees; 2010 — 16,203 detainees; 2011 — 17,195 de-
tainees; 2012 — 17,515 detainees; 2013 — 18,146 detainees), and in 2014 this figure
had already exceeded 18,000 (18, 204),3> while 13 October 2015 data showed

28 Juhasz Zsuzsanna, ,,Az eloregedd bortonnépesség problémai,” Bortoniigyi Szemle 2/2012, 13.

29 According to the Penal Code (art. 459, para, 1, it. 31.) a person shall be considered a mul-
tiple recidivist, if he/she has already been sentenced to immediate imprisonment as a recidivist
prior to committing the intentional criminal offence, and the period between his last sentence
being served or its enforceability being terminated and the perpetration of the new criminal offence
punishable by imprisonment is shorter than three years.

30 A recidivist shall be considered a special recidivist if he committed the same criminal
offence or similar criminal offences both times.

31 A multiple recidivist shall be considered a violent multiple recidivist if he committed a
violent criminal offence against a person all three times.

32 Hungarian Prison Service, Review of Hungarian Prison Statistics 1/2015, 5.
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18,424 detainees. The number of prisoners decreased to 17,658 in 2016, 17,343 in
2017 and 16,303 in 2018 and 16,334 on 31 December 2019, so during the previous
years the number of prisoners was characterized by a decrease and a stagnation.

Re-offending

1= frst time offender 3m recidivist 5® multiple recidivist

2m special recidivist 4w violent multiple recidivist ~ 6# repeat offender not recidivist

Source: Hungarian Prison Service: Review of Hungarian Prison Statistics 2019 vol. 1. p. 11.

Due to the reduction in the number of prisoners, the prison population rate
(number of prisoners per 100,000 people) also decreased in the last years: it was
180 in 2016, and 173 in 2018. It has to be noted that despite the decrease of the
prison population rate, we still have particularly high incarceration rate: in terms
of this indicator Hungary may be classified among the countries with exception-
ally high rates, since the number of detainees per 100,000 citizens is over 150.%3
It’s important to emphasise that a high incarceration indicator, i.e. the number of
detainees per 100,000 citizens, indicates overcrowding in the majority of the
countries, which is the case in Hungary.?*

Table 2 below shows the abovementioned data.

Year average number of prisoners prison population rate
2008 14.782 147
2009 15.373 164
2010 16.203 163
2011 17.195 174

3 According to the Council of Europe Annual Penal Statistics for 2018 the European medi-
an was 102,5! Aebi, Marcelo F., Tiago, Melanie M., “SPACE I (2018) — Council of Europe Annual
Penal Statistics: Prison populations,” Strasbourg, Council of Europe, 2.

The SPACE 1 2018 survey contains information from 44 out of 52 prison administrations in
the 47 Council of Europe member states. Hungary remains among the Member States which have
not replied to the survey.

34 United Nations Office on Drugs and Crime, “Handbook on strategies to reduce overcrowding
in prisons,” Criminal Justice Handbook Series, New York, 2013, 9.
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2012 17.515 173
2013 18.146 184
2014 18.204 182
2015 18.424 180,8
2016 17.658 180
2017 17.343 173
2018 16.303 167
2019 16.334 167

Table 2. Source: http:/www.prisonstudies.org/country/hungary and Review of Hungarian
Prison Statistics

In view of the sentences imposed during the last years, it can be established
that a sharp increase may be observed in respect of long-term imprisonments,
regarding both 5 to 10-year, and more than 10-year imprisonment sentences. While
in 2010 631, in 2011 707, in 2012 702, in 2013 757 and in 2014 824 detainees were
serving their more than 10-year imprisonment sentences, in 2018 this number
climbed to 1676! The number of to 10-year imprisonment sentences showed a
similar trend, as illustrated by the table 3 below.

2010 2011 2012 2013 2014 2018

5 to 10-years 631 707 702 757 824 1676
more than 10 years 1753 1985 2279 2522 2674 3440
Table 3. Source: Hungarian Prison Service: Review of Hungarian Prison Statistics 2019
vol. 1. p. 11.

At the end of 2018 there were 57 prisoners (0,43 % of the total prison popu-
lation) sentenced to real/actual life imprisonment as the most severe legal conse-
quence of the Hungarian regulation. The term “real/actual life imprisonment”
means that the court does not see any possibility of parole, or the exclusion of
parole is stipulated by law,* thus imprisonment may actually last until the end of
the offender’s life. It is also important to note that the number of convicts sentenced
to life imprisonment without parole has been increasing year by year (in 2013 46
persons were completing their life imprisonment without parole). 3

The strictness of law shown towards convicts sentenced to life imprisonment
without parole represented in several regards in the provisions of the Penal Code
and Law Enforcement Code. Thus, for example, for important reason — in par-

35 The court may exclude (art. 44, para. 1 of the Penal Code) or shall exclude (art. 44, para.
2) conditional release if the court finds that it is necessary to isolate the convict from society per-
manently.

36 Hungarian Prison Service, Review of Hungarian Prison Statistics 1/2019. 11.
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ticular the personal or family circumstances, health condition of the convict — the
Hungarian regulation provides opportunity to interrupt the execution of impris-
onment ex officio or upon request. However, this legal instrument shall not be
applied in case of those defendants sentenced to life imprisonment without parole.?”
The so-called change of the enforcement degree also shall not apply to convicts
sentenced real life imprisonment.

In respect of life imprisonment without parole several legal academics have
voiced their concerns, referring among others to the inhumane, cruel character of
this type of punishment, and that it opposes the principle of human dignity. The
Hungarian regulation was brought before the European Court of Human Rights
(hereinafter: ECtHR) after Laszl6 Magyar, who had been sentenced to life im-
prisonment without parole, referred to the Strasbourg Court. In Laszl6 Magyar’s
case against Hungary3® the ECtHR found the Hungarian regulation to be in vio-
lation of the Convention because it failed to provide any possibility of parole even
in principle for the convict sentenced to life imprisonment excluded from the
possibility of parole. In its decision the ECtHR indicated that the pardon that may
be granted by the head of state (President of the Republic) cannot be considered
as a review procedure acceptable by the Convention, as it cannot be established
what factors the President of the Republic takes into consideration in course of
his decision. For this reason, the Strasbourg Court found that a review system
shall be introduced, which unambiguously establishes when and under which
conditions the convict may be released.

Resulting from the ECtHR judgement the mandatory procedure of clemency
for convicts sentenced to life imprisonment and excluded for the possibility of parole
was added to the Prison Code. It shall be noted here that in principle this mandato-
ry procedure does not prevent the convict sentenced to life imprisonment without
parole to submit a request for pardon to the President of the Republic as well. There-
fore, currently it is mandatory to conduct a procedure of clemency in case of convicts
sentenced to real life imprisonment. However, it is important to note that the man-
datory procedure of clemency simultaneously does not constitute obligation to re-
lease such convicts. However, on the other hand, if the clemency decision is negative,
then 2 years later another mandatory procedure of clemency shall be started.>

The mandatory procedure of clemency may be started on condition that the
convict grants his consent. Therefore, if the convict does not grant his consent, or
he refuses to make a statement, then the procedure cannot be conducted. Another
significant condition of starting the mandatory procedure of clemency is that 40
years of the imprisonment punishment shall elapse. Due to the wording of the act,

37 Art. 116, para. 3 of the Prison Code
38 Application no. 73593/10, judgment of 20 May 2014
3 Art. 46/H of the Law Enforcement Code
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the time spent in pre-trial detention shall be disregarded in the calculation of the
40 years.*® Thus, this provision also means that convicts sentenced to life impris-
onment without parole have to spend at least 40 years in penitentiary institutions.*!

3. THE MAIN PROBLEM DRIVER OF THE PRISON SYSTEM

Due to the decrease of the number of prisoners and the increase in the ca-
pacity of prisons the overcrowding rate/occupancy rate represents a decrease in
Hungary: the average occupancy rate was 143%! in 2014, 129% in 2017, 113% in
20184 and 110% in 2019.#* On the one hand, it’s important to note that the latter
indicators shows the average occupancy of Hungarian institutions, meanwhile
there were institutions where overcrowding exceeded 110-113%. In order to gain
a clearer and more complete picture of the situation, I have to mention the impor-
tance of the Szombathely and Tiszalok National Penitentiary Institutions, that
were built in PPP cooperation. These two institutions have important roles in the
temporary decrease of overcrowding, considering that if the state wanted to ac-
commodate more detainees than the official capacity, then — according to the
agreement between the Hungarian State and the investors — the state has to pay a
great amount for this. For example, the operating contract for the Tiszalok Institute,
which is able to accommodate 700 detainees, allows a +/-10% deviation from this
number, however, the number of detainees shall be maintained around 760-770
detainees and the occupancy of the institution shall not exceed 110%.44

On the other hand, the average occupancy rate of prisons was always above
100 per cent in Hungary. So, overcrowding of prisons is a long-term, acute prob-
lem and the current state of Hungarian prisons could be best characterised by the
huge number of detainee population, as well as by one of the potential consequenc-
es of large prison population, namely the overcrowding of penitentiary institutions.

Given the abovementioned negative indicators it is not surprising that in its
decision published in 10" March 2015 (Varga and others vs. Hungary)* the Strasbourg

40 Art. 46/B, para.l of the Law Enforcement Code, i.c. 40 years shall elapse of the impris-
onment punishment.

4 In the case of T. P. and A. T. v. Hungary (Applications nos. 37871/14 and 73986/14) the
Court found that, in view of the lengthy period the prisoners were required to wait before the
commencement of the “mandatory clemency procedure” (i.e. 40 years), coupled with the lack of
sufficient procedural safeguards, the prisoners’ life sentences could not be regarded as de facto
reducible as required under Article 3 of the Convention.

42 Hungarian Prison Service, Review of Hungarian Prison Statistics 1/2019. 9.

4 https://www.prisonstudies.org/country/hungary (Accessed on: 21.03.2020)

44 http://'www.helsinki.hu/wp-content/uploads/MHB_ jelentes_Tiszalok 2009.pdf (Accessed
on: 11.03.2020)

45 Application nos. 14097/12, 45135/12, 73712/12, 34001/13, 44055/13, and 64586/13, judg-
ment of 10 March 2015
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Court ordered Hungary to eliminate the structural problems in its law enforcement
system. The case-law of the ECtHR exemplifies that detainees in Hungary are
often placed in overcrowded penitentiary institutions, which does not comply with
the requirement of dignified, healthy detention conditions. Considering that around
that time there were approximately 450 request before the ECtHR that were filed
from Hungary and objected to the conditions of detention, the Strasbourg panel
concluded that due to overcrowding, violations of rights occur in the country on
a systemic level.

The Court reiterates that the inadequate conditions of detention originated
in a widespread problem within the Hungarian prison system, justifying a pi-
lot-judgment procedure of the recurrent and persistent nature of the problem iden-
tified. According to the judgment the solution would be the reduction of the num-
ber of prisoners by more frequent use of non-custodial measures and minimizing
the use of pre-trial detention. The Court pointed to the recommendations of the
Committee of Ministers to encourage prosecutors and judges to use alternatives
to detention and redirect their criminal policy towards the reduced use of detention.

It is important to point out that the principal government objective is the
construction of new penitentiary institutions, and the reactivation of institutions
that had been closed earlier, i.e. increasing the number of places. The program for
increasing the number of places has been started since 2010. In the framework of
this among others the new prison quarter was opened is the Budapest Penitentia-
ry and Prison, where 41 cells were built during the investment and partly through
work performed by detainees. Similarly, the facility in Martonvasar was put into
operation again after being closed down due to financial reasons. The last time
in 2019 the construction process continued with the new building in Kiskunhalas,
which has capacity to hold 470 male and female prisoners.

In July 2016 the Government made an updated action plan to resolve the
overcrowded nature of its prisons and introduced a complaint and compensation
remedy system for the grievances caused by the placement conditions violating
fundamental rights. The amount of compensation was fixed at 1200-1600 Forints
per day. In case of Domjan v. Hungary (application no. 5433/17) the Strasbourg
Court found that the compensation remedy system is able to guarantee redress,
as a result, in November 2016, suspended the applications pending before it con-
cerning poor conditions of detention in Hungary. More recently however the Govern-
ment has suspended the payments of compensations to prisoners for overcrowded
prison conditions until June 15, 2020.4¢

To summarise the present situation, overcrowding and inadequate prison
conditions remain a huge problem in Hungary. The fight against the overcrowding

46 Resolution 1004/2020. (1. 21.) of the Government on the immediate action against abusing
the compensation procedures launched due to prison overcrowding
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of prisons presumes a comprehensive strategy, as the first step of which the reasons
leading to overcrowding shall be analysed. Because in Hungary the key factor
contributing to prison overcrowding is the punitive criminal law, inter alia we
have to review and revision of our criminal justice legislation and practice. So
until then the capacity-building projects not accompanied by comprehensive legal
reform the extensive prison construction will also increase the prison population
and won’t offer a real solution to the systematic problem of overcrowding. Taking
into account that the increased use of imprisonment and increased length of im-
prisonment are important factors leading to overcrowding, the early release
schemes like parole or reintegration custody*’ are very important in connection
with solving the problem. Nevertheless, it should be added that these legal insti-
tutions are alone cannot reduce the rates of imprisonment as the existing measures
and legal actions are not capable of rectifying the violations of inhuman conditions
of detention.
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