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RO MAN PRO PERTY LAW IN COM PA RA TI VE  
ANALYSIS OF THE IN STI TU TES OF GA I US  

AND THE IN STI TU TES OF JU STI NIAN*

Abstract: In this pa per com pa ri son of the pro vi si ons of Ro man pro perty law 
in the In sti tu tes of Ga i us and the In sti tu tes of Ju sti nian has been ma de. The aim 
of this pa per is to find out which pro vi si ons of the In sti tu tes of Ga i us we re re ci-
pro ca ted in the In sti tu tes of Ju sti nian, and which we re not, and whet her cer tain 
pro vi si ons we re ta ken with mo di fi ca tion and what the mo di fi ca tion con sists of. 
In this way, it will be de ter mi ned which in sti tu tes of Ro man pro perty law re ma i ned 
un chan ged un til Ju sti nian’s ti me, which un der went chan ges, and which, due to 
chan ges in so cial re la ti ons, don’t exist anymo re. The com pa ra ti ve met hod will 
analyze the most im por tant le gal con cepts and in sti tu tes of Ro man pro perty law 
from the In sti tu tes.
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1. IN TRO DUC TION

In this pa per, a com pa ra ti ve analysis of the pro vi si ons which go verns the 
in sti tu tes of Ro man pro perty laѡ of the In sti tu tes of Ga i us and the In sti tu tes of 
Ju sti nian, has been ma de. In sti tu tes of Ju sti nian ha ve Ga i us as the ir ba sis. The 
edi tors of the In sti tu tes of Ju sti nian (Tri bo nian, The op hi lus, and Do rot he us) al so 
po in ted out this: “The se In sti tu tes, ex trac ted from all the old In sti tu tes, from many 
Commentаries, but mostly from the Com men tary of our Ga i us ...”1 This is evi dent 

* The paper is the result of research based on the obligations of the Agreement on the realization 
and financing of scientific research work of the Innovation Center University of Niš in 2020. (ev. br. 
451-03-68/2020-14/200371)

1 The pa per uses a tran sla tion of Institutes of Justinian by Lu jo Ba ko tić: Ca e sar Fla vi us 
Ju sti ni a nus: In sti tu ti o nes, Бе о град 1912.
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from the struc tu re of In sti tu tes of Ju sti nian, sin ce it fits the struc tu re of In sti tu tes 
of Ga i us. The who le the me in both, is di vi ded in to fo ur bo oks, that is, com men-
ta ri es.2 In sti tu tes of Ju sti nian ac cept Ga i us di vi sion of rights, so he re mat ter is 
ex po sed ac cor ding to the system of tri par ti tion: per so nae (per so nal rights), res 
(pro perty rights) and ac ti o nes (co urt pro ce e dings).

The pro vi si ons of pro perty law are in the first half of the se cond com men tary 
(bo ok). The aim of the pa per is to de ter mi ne which pro vi si ons of the In sti tu tes of 
Ga i us are re ci pro ca ted in the Ju sti nian’s, which are re ci pro ca ted with the mo di-
fi ca tion (and what the mo di fi ca tion con sists of), and which don’t ha ve the ir own 
mo del in the Ga i us. It will al so po int to the pro vi si ons of the Ga i us which ha ve 
not been ta ken over by the In sti tu tes of Ju sti nian. In this way, it will be de ter mi-
ned which in sti tu tes of Ro man pro perty law re ma i ned un chan ged un til Ju sti nian’s 
ti me, which un der went cer tain chan ges, and which, due to chan ges in so cial re-
la ti ons, don’t exist. The com pa ra ti ve met hod will analyze the most im por tant le gal 
con cepts and in sti tu tes of Ro man pro perty law from the In sti tu tes: things and 
the ir di vi sion, pro perty and ways of ac qu i ring pro perty, usu ca pion and ser vi tu de.

2. THINGS

Ne it her Ga i us nor the Ju sti nian’s In sti tu tes de fi ne the con cept of things (res). 
Both In sti tu tes start with di vi sion of things (de re rum di vi si o ne). 

The re are dif fe rent cri te ria for di vi ding things. The ba sic di vi sion is in to things 
in le gal cir cu la tion (res in com mer cio) and things out si de le gal cir cu la tion (res ex tra 
com mer ci um). Things are out of le gal cir cu la tion eit her “by hu man law” (res ex tra 
com mer ci um hu ma ni iu ris) or “by di vi ne law” (res ex tra com mer ci um di vi ni iu ris).3

In sti tu tes of Ju sti nian are paying mo re at ten tion to mat ters that are out si de 
the le gal cir cu la tion “by hu man law” (res ex tra com mer ci um hu ma ni iu ris) than 
Ga i us. They con tain many ar tic les that list the se things, and that do not ha ve the ir 
pen dant in Ga i us. The se things are: air, run ning wa ter, sea and se as ho res (Just. 
Inst. 2. I. 1. aer et aqua pro flu ens et ma re et per hoc li ters ma ris), ports and ri vers 
(Just. Inst. 2. I. flu mi na au tem om nia et por tus pu bli ca), ri ver banks (Just. Inst. 2. 
I. 4. ri pa rum), use of sho res and se as (Just. Inst. 2. I. 5. li to rum qu o que usus pu-
bli cus iu ris gen ti um est, si cut ip si us ma ris) as well as res uni ver si ta tis be lon ging 
to as so ci a ti ons (mu ni ci pa li ti es), such as the a ters and ra ce tracks in ci ti es (Just. Inst. 
2. I. 6. the a tra et sta dia). On the se mat ters, Ga i us me rely sta tes that pu blic go ods 

2 Institutes of Gaius“ use the term „com men tary“ (com men ta ri us), and Ju sti nian’s „bo ok“ (li ber).
3 Ga i us, Inst. 2. 2. Sum ma ita que re rum di vi sio in du os ar ti cu los di du ci tur: nam ali ae sunt 

di vi ni iu ris, ali ae hu ma ni (The ba sic, then, di vi sion of things co mes down to two types: so me are 
out of le gal cir cu la tion by di vi ne law, the ot her out of hu man law). The pa per uses a tran sla tion of 
In sti tes of Ju sti nian by pro fes sor Ob rad Sta no je vić: Гај, Ин сти ту ци је, Бе о град 2009.
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are con si de red not to be long to anyone’s pro perty but to the com mu nity it self.4 
This pro vi sion was not re ci pro ca ted in In sti tu tes of Ju sti nian, but its es sen ce was 
ex pres sed by a dif fe rent no mo tec hnic. In stead of a ge ne ral pro vi sion, edi tors ha ve 
cho sen to de ter mi ne, thro ugh exam ples in se ve ral ar tic les, what is in the pu blic 
do main. Sin ce the In sti tu tes of Ju sti nian we re a le gal tex tbo ok at sta te col le ges 
(with le gal for ce), it is li kely that this enu me ra tion was in ten ded to bring law stu-
dents clo ser to un der stan ding all things that con sti tu te pu blic go ods. 

When we talk abo ut things that are out si de the le gal cir cu la tion “by di vi ne 
law” (res ex tra com mer ci um di vi ni iu ris), both In sti tu tes con tain pro vi si ons go-
ver ning the le gal re gi me of the se go ods. Ga i us says that what be longs to di vi ne 
right can not be in anyone’s pro perty.5 In In sti tu tes of Ju sti nian, this pro vi sion is 
mo di fied by de ter mi ning what ca te go ri es of things are by di vi ne law.6 The se things 
are res sac rae (tho se that be long to tem ples and ser ve re li gi o us ce re mo ni es), res 
re li gi o sae (things de di ca ted to the cult of the dead), and res san ctae (things that 
are dec la red holy). Res sac rae (sac ral things) are tho se which are con sec ra ted to 
the ce le stial de i ti es,7 and the sac red pla ce is one which has been proc la i med as 
such by the de ci sion of the Ro man pe o ple – by law or by Se na te de ci sion.8 The 
In sti tu tes of Ju sti nian mo dify the se pro vi si ons in such a way that they de ter mi ne 
that sac red (re li gi o us) things are tho se in ten ded for God by pri ests, such as re li gi o us 
bu il dings (chur ches) and things in ten ded for the ser vi ce of God.9 Mo di fi ca tion of 
the re le vant pro vi si ons of the In sti tu tes of Ga i us was in flu en ced by Chri sti a nity. The 
pro vi sion sti pu la ting that the one who bu ri es the de ce a sed on his land con sec ra tes 
the land, and it be co mes res re li gi o sae10 is ta ken from the Ga i us (Ga i us, Inst. 2. 6). 
The men ti o ned pro vi sion of the In sti tu tes of Ju sti nian al so con ta ins an an nex which 
pro vi des for an obli ga tion for the one who wis hes to bury the de ce a sed on so me o ne 
el se’s land to se ek the per mis sion of the lan dow ner, but if he bu ri es the de ce a sed 
even be fo re ob ta i ning this per mis sion, the land still be co mes res re li gi o sae.11 The 
pro vi sion of the In sti tu tes of Ga i us ac cor ding to which sac red things (res san ctae), 

4 Ga i us, Inst. 2. 11. Qu ae pu bli cae sunt, nul li us vi den tur in bo nis es se; ip si us enim uni ver-
si ta tis es se cre den tur.

5 Ga i us, Inst. 2. 9. Qu od au tem di vi ni iu ris est, id nul li us in bo nis est.
6 Јust. Inst. 2. I. 7. Nul li us au tem sunt res sac rae et re li gi o sea et san ctae: qu od enim di vi ni 

iu ris est, id nul li us in bo nis est. Al so, this di vi sion is ci ted by In sti tu tes of Ga i us (Ga i us, Inst. II. 
3. Di vi ni iu ris sunt ve lu ti res sac rae et re li gi o sae). He re Ga i us drop ped the third ca te gory – res 
san ctae. They are di scus sed in Ar tic le 9 (Ga i us, Inst. II. 9).

7 Ga i us, Inst. 2. 4. Sac rae sunt qu ae di is su per is con sec ra te sunt...
8 Ga i us, Inst. 2. 5. Sed sac rum qu i dem hoc so lum exi sti ma tur qu od ex auc to ri ta te po pu li 

Ro ma ni con sec ra tum est, ve lu ti le ge de ea re la ta aut se na tu scon sul to fac to.
9 Just. Inst. 2. I. 8. Sac ra sunt, qu ae ri te et per pon ti fi ces deo con sec ra ta sunt...
10 Just. Inst. 2. I. 9. Re li gi o sum lo cum unu squ i sque sua vo lun ta te fa cit, dum mor tu um in fert 

in lo cum su um.
11 Just. Inst. 2. I. 9. ...in ali e num lo cum con ced de a te do mi no li cet in fer re: et li ce ta po stea 

ra tum ha bu e rit, qu am il la tus est mor tu us, ta men re li gi o sus lo cus fit.
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such as city walls and ga tes, be long to di vi ne law,12 was ta ken up in the Ju sti ni an’s 
with the pre scrip tion of a cri mi nal sen ten ce, the de ath pe nalty for tho se who wo-
uld in any cri mi nal way da ma ge the walls.13 The re fo re, the se things al so ha ve 
cri mi nal pro tec tion, sin ce this is a par ti cu larly se ri o us cri me (sac ri le gi um) for 
which the de ath pe nalty is pro vi ded. This pu nis hment for cri mi nal act al so exi sted 
in Ga i us ti me, and as it was well known Ga i us had no need to men tion it.

The fol lo wing di vi sion of things, con ta i ned in both In sti tu tes, is in to cor po-
real (res cor po ra les) and not-cor po real (res in cor po ra les) things. So me things are 
cor po real and so me are not-cor po real.14 Cor po real things are tho se that can be 
to uc hed, such as land, sla ve, clot hing, gold, sil ver and many ot her things.15 Not-
cor po real things are tho se that can not be to uc hed, such as tho se which con sist in 
a right, such as le gacy, usus fruct, obli ga ti ons in any way.16 In sti tu tes of Ju sti nian 
ha ve fully ta ken up all the se pro vi si ons (Just. Inst. 2. II. 1, 2, 3), but they had only 
the o re ti cal va lue. Not-cor po real things co uld only be tran smit ted thro ugh „co urt 
ces sion’’ (in iu re ces sio) be ca u se the re co uld be no pos ses sion on them. When 
Ju sti nian in tro du ced the pos ses sion of not-cor po real things (qu a si pos ses sio), this 
dis tin ction lost its prac ti cal sig ni fi can ce.

The di vi sion of things in to res man ci pi and res nec man ci pi is con ta i ned in the 
In sti tu tes of Ga i us (Ga i us. Inst. 2. 14a, 15, 16, 17, 18), but it is over co me in Ju sti nian’s 
law, be ca u se the tra di tion (tra di tio) is suf fi ci ent mo de of ac qu i ring pro perty rights, 
so his In sti tu tes don’t say anything abo ut it. Why this di vi sion has lost its for mer 
sig ni fi can ce, will be di scus sed in the sec tion on mo des to ac qu i re pro perty.

3. PRO PERTY AND THE MO DES OF AC QU I RING IT

Pro perty is the most sig ni fi cant right to things. The Ro man ju rists didn’t 
de fi ne in a di rect way the term of pro perty. The In sti tu tes of Ga i us don’t de fi ne 
this in sti tu te. In sti tu tes of Ju sti nian in di rectly re gu la te the term of pro perty. Na-
mely, when the usu fruct stops (usus fruc tus), it was said that the ow ner, who un til 
then had only “ba re pro perty” (nu da pro pri e tas), from that mo ment he re ga ins 
”com ple te aut ho rity on things” (ple na in re po te stas)17.

12 Ga i us, Inst. 2. 8. San ctae qu o que res, ve lut mu ri et por tae, qu o dam mo do di vi ni iu ris sunt.
13 Just. Inst. 2. I. 10. ...ideo au tem mu ros san ctos di ci mus, qu ia po e na ca pi tis con sti tu ta sit 

in eos, qui ali qu id in mu ros de li qu e rint.
14 Ga i us, Inst. 2. 12. Qu a e dam pra e te rea res cor po ra les sunt, qu a e dam in cor po ra les. 
15 Ga i us, Inst. 2. 13. Cor po ra les hae sunt qu ae tan gi pos sunt, ve lut fun dus ho mo ve stis au-

rum ar gen tum et de ni que ali ae res in nu me ra bi les.
16 Ga i us, Inst. 2. 14. In cor pro a les sunt qu ae tan gi non pos sunt, qu a lia sunt ea qu ae iu re 

con si stunt, si cut he re di tas, usu su fruc tus, obli ga ti o nes qu o quo mo do con trac tae.
17 Just. Inst. 2. II. 4. Cum au tem fi ni tus fu e rit usus fruc tus, re ver ti tur sci li cet pro pi re ta tem 

et ex eo tem po re nu dae pro pri e ta tis do mi nus in ci pit ple nam ha be re in re po te sta tem.
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In this way, at le ast in di rectly, Ro man law in tro du ced the con cept of pro perty. 
If we ha ve in mind that pro perty con sists of three rights (usus – right to use things, 
fruc tus – right to ac qu i re na tu ral and ci vil fru its and abu sus – right to fac tual and 
le gal dis po sal), then this de fi ni tion of pro perty fully ex pres ses the es sen ce of this 
le gal in sti tu te in Ro man law.

Mo des to ac qu i re pro perty (mo dus ac qu i ren di) can be di vi ded in to de ri va ti ve 
and ori gi nal. De ri va ti ve mo des of ac qu i ring pro perty are tho se in which the ac-
qu i rer de ri ves this right from his pre de ces sor’s rights, whi le the ori gi nal ac qu i rer 
ba ses this right on things that don’t ha ve the ow ner, that is, re gar dless of the will 
of the pre vi o us ow ner. 

De ri va ti ve mo des in clu de man ci pa tio, in iu re ces sio and tra di tio. In iu re ces sio 
(fic ti ti o us li ti ga tion), in ad di tion to the tran sfer of pro perty rights, was al so used 
for the cir cu la tion of ot her rights (for not-cor po real things it was the only mo de 
of tra de). Ga i us sta tes that it was al so used for the tran sfer of city land ser vi tu de18, 
usu fruct19, in he ri tan ce20. In iu re ces sio has been out of use over ti me. The Ro mans, 
ho we ver, most of ten and al most al ways used man ci pa tion.21 It to ok the form of per 
aes et li bram, with the pre sen ce of a man ci pant, a man ci pa tor, fi ve wit nes ses and 
an of fi cial sur veyor (li bri pens). It was used to tran sfer pro perty on res man ci pi 
(land in Italy, sla ves and li ve stock). Alt ho ugh from the be gin ning it had its ju sti-
fi ca tion to pro vi de le gal cer ta inty thro ugh it, sin ce in this way pu bli city was ga i ned 
in the tran sfer of ow ner ship of things im por tant for hu man eco nomy and even for 
its sur vi val, over ti me it ga i ned a le gal po li ti cal con no ta tion. This hap pens when 
Ro me be co mes a sta te with a lar ge ter ri tory in ha bi ted by va ri o us na ti ons, Ro man 
ci ti zen sand al so fo re ig ners (pe re gri nes). As a form for tran sfer ring pro perty rights 
to ius ci vi le, it was only ava i la ble to Ro man ci ti zens (ci ves Ro ma ni). In this way, 
fo re ig ners we re pre ven ted from ac qu i ring pro perty on Ita lian land. Man ci pa tion 
over ti me be co mes a bur den for the Ro mans them sel ves. That is why Ro man law, 
un der the in flu en ce of ius gen ti um and the prin ci ple of bo na fi des, be gins to 
slowly re le a se from for ma lism. 

Now, qu i rit pro perty can be ac qu i red even when the man ci pa tion was not 
do ne (of co ur se, this re fers to res man ci pi, sin ce for res nec man ci pi hand over 
was suf fi ci ent), thro ugh usu ca pion, and of co ur se, with the ful lfil led con di ti ons 
for usu ca pion (ex pi ra ti on of a cer tain term, con sci en ti o u sness, res ha bi lis – a thing 
eli gi ble for the ow ner ship of it can be ac qu i red by usu ca pion, that the le gal work 
is di rec ted to the tran sfer of ow ner ship, a con ti nu o us pos ses sion). The pra e tor who 
pro tec ted such a “qu a li fi ed” hol der with ex cep tio rei ven di tae et tra di tae and ac tio 
Pu bli ci a na al so con tri bu ted to this. When Ca ra cal la bro ught his fa mo us edict in 

18 Ga i us, Inst. 2. 29. Sed iu ra pra e do ri um ur ba no rum in iu re ce di tan tum pos sunt.
19 Ga i us, Inst. 2. 30. Usus fruc tus in iu re ces si o nem tan tum re ci pit.
20 Ga i us, Inst. 2. 34. He re di tas qu o que in iu re ces si o nem tan tum re ci pit.
21 Ga i us, Inst. 2. 25. Ple ru mque ta men et fe re sem per man ci pa ti o ni bus uti mur.
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212, to which Ro man ci ti zen ship was gran ted to all pe re gri nes (ex cept for de di ti cii 
– ca pi tu la ted), the man ci pa tion lost its le gal po li ti cal ju sti fi ca ti ons. It was for mally 
abo lis hed in Ju sti nian’s law by re pla cing the term man ci pa tio in all le gal texts 
with the term tra di tio. The re fo re the pro vi si ons of the In sti tu tes of Ga i us (Ga i us, 
Inst. 2. 22, 2322, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 35, 36, 37) that re gu la te 
man ci pa tio and in iu re ces sio we re not ta ken in Ju sti nian’s. 

Tra di tio (in for mal hand over) is al so one of the de ri va ti ve mo des of ac qu i ring 
pro perty. Ga i us po ints out that res nec man ci pi is ali e na ted simply by in for mal 
hand over, if they are cor nal and eli gi ble.23 He gi ves an exam ple of ac qu i ring pro-
perty by han ding over a su it, gold or sil ver24, eit her on the ba sis of a sa le, gift or ot her 
le gal ba sis.25 The edi tors of the In sti tu tes of Ju sti nian ha ve sta ted this in a mo re 
ge ne ral way, re spec ting the chan ges ma de in Ro man law, first of all the abo lis hing 
of man ci pa tion (the di vi sion of things in to res man ci pi and res nec man ci pi then 
be co mes me a nin gless), ma king in for mal hand over (tra di tio) the only de ri va ti ve 
way of ac qu i ring pro perty. In sti tu tes of Ju sti nian sta te that by na tu ral law things 
are ac qu i red by tra di tio, and that bo dily things are dis po sed of by tra di tio.26 On 
the ot her hand, they are in tro du cing a new le gal so lu tion when it co mes to the 
ac qu i si ti on of pro perty on the ba sis of the sa le, by set ting con di ti ons on the ac qu-
i si ti on of ow ner ship of the pro perty by the buyer to pay the pri ce to the sel ler, so 
in this ca se it is not eno ugh to hand over the pro perty to the buyer.27 Set ting con-
di ti ons of the tran sfer of ow ner ship for the sold and de li ve red pro perty to the 
pur cha ser by payment of the pri ce was pro bably ta ken from Gre ek law. The fol-
lo wing pro vi si ons ha ve no ro le mo del in the In sti tu tes of Ga i us. As this is the only 
de ri va ti ve mo de of ac qu i ring pro perty, edi tors of the In sti tu tes of Ju sti nian co uld 

22 Ar tic le 23 of the Se cond Com men tary of the In sti tu tes of Ga i us re fers to Ar tic les 119-123. 
of the First Com men tary, which de scri be how the man ci pa tion was per fo med, and the se ar tic les 
was abo lis hed.

23 Ga i us, Inst. 2. 19. Nam res nec man ci pi ip sa tra di ti o ne ple no iu re al te ri us fi int, si mo do 
cor po ra les sunt et ob id re ci pi unt tra di ti o nem.

24 This ru le al so ap pli es to esta tes in the pro vin ce (Ga i us, Inst. 2. 21. In ea dem ca u sa sunt 
pro vin ci a lia pra e dia, qu o rum alia sti pen da ria alia tri bo to ria vo ca mus). The dif fe ren ce in the le-
gal sta tus of the land exi sted in Ga i us ti me, be ca u se the Ita lian lands we re res man ci pi, so that the 
tran sfer of pro perty on them re qu i red man ci pa tion. In Ju sti nian’s law, the le gal sta tus of the land 
was equ a li zed, so that the de li very was suf fi ci ent to ac qu i re ow ner ship of the land, as In sti tu tes of 
Ju sti nian al so spe ak of (Just. Inst. 2. I. 40. ...ita que stpen da ria qu o que et tri bo ta ria pra e dia eo dem 
mo do ali e nan tur. Vo can tur au tem sti pen da ria et tri bu ta ria pra e dia, qu ae in pro vin ci is sunt, in ter 
qu ae nec non ita li ca pra e dia ex no stra con sti tu ti o ne nul la dif fe ren tia est).

25 Ga i us, Inst. 2. 20. Ita que si ti bi ve stem vel au rum vel ar gen tum tra di de ro si ve ex ven di ti-
o nis ca u sa si ve ex do na ti o nis si ve qu a vis alia ex ca u sa, sta tim tua fit ea res, si mo do ego ei us 
do mi nus sim.

26 Just. Inst. 2. I. 40. Per tra di ti o nem qu o que iu re na tu ra li res no bis adqu i run tur...et ideo 
cu i u scu mque ge ne ris sit cor po ra lis res, tra di po test et a do mi no tra di ta ali e na tur...

27 Just. Inst. 2. I. 41. ...ven di tae ve ro et tra di tae non ali ter emp to ri adqu i run tur, qu am si is 
ven di to ri pre ti um sol ve rit...
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add re gu la ti ons for dif fe rent mo des of han ding things over. So the ow ner of the 
thing can hand over the things him self, but it can be do ne by so me o ne el se un der 
his aut ho rity,28 and thro ugh the per son to whom he en tru sted the bu si ness29. Ex-
cept the se mo des, they pre dict two types of so-cal led “fic ti ve hand over” (tra di tio 
bre vi ma nu and tra di tio lon ga ma nu), when the tran sfer of pro perty rights oc curs, 
but wit ho ut han ding over things. Tra di tio bre vi ma nu im pli es that if a thing is sold 
or do na ted to one who al ready holds it on the ba sis of a con tract of em ployment, 
in he rit or rent the re is no real act of hand over, be ca u se it has al ready been ma de 
on anot her le gal ba sis.30 Tra di tio lon ga ma nu is a symbo lic hand over of things 
(usu ally used to hand over real esta te). The In sti tu tes pro vi de an exam ple of han ding 
over mer chan di se lo ca ted in a gra nary, by han ding over a gra nary keys.31

The ori gi nal mo des to ac qu i re pro perty are: oc cu pa tion (oc cu pa tio), in cre-
ment (ac ces sio), spe ci fi ca tion (spe ci fi ca tio), mi xing things (con fu sio, com mix tio), 
fin ding a tre a su re (the sa u rus), and usu ca pion (usu ca pio).

Oc cu pa tion (oc cu pa tio) is ta ke over of things that do not be long to anyone 
(res nul li us) or aban do ned things (res de re lic tae)32. For ac qu i ring pro perty this 
way, ex cept pos ses sion, it is ne ces sary that the re is will to hold things for your self 
(ani mo et cor po re). In sti tu tes of Ju sti nian pre dict that the su bject of oc cu pa tion 
may be wild ani mals, birds, fish, all sea ani mals, air or land.33 The se cond part of 
this ar tic le to ok over a pro vi sion from the In sti tu tes of Ga i us that sta tes that if an 
ani mal esca pes and re turns to its na tu ral fre e dom, it may be co me the pro perty of 
the next one who cap tu re them.34 For tho se ani mals that in tent to go and co me 

28 Just. Inst. 2. I. 42. Ni hil au tem in te rest, utrum ip se do mi nus tra dat ali cui rem, an vo lun ta te 
ei us ali us.

29 Just. Inst. 2. I. 43. Qua ra ti o ne, si cui li be ra ne go ti o rum ad mi ni stra tio a do mi no per mis sa 
fu e rit isque ex his ne go ti is rem ve di de rit et ra di de rit, fa cit eam ac ci pi en tis.

30 Just. Inst. 2. I. 44. ...qu am ti bi ali qu is com mo da vit aut lo ca vit aut apud de po su it, ve di de rit 
ti bi aut ona ve rit. Qu am vis enim ex ea ca u sa ti bi eam non tra di de rit, eo ta men ip so...

31 Just. Inst. 2. I. 45. Item si qu is mer ces in or reo de po si tas ven di de rit, si mul atque ela ves 
hor rei tra di de rit emp to ri, tran sfe rit pro pri e ta tem mer ci um ad emp to rem.

32 The oc cu pa tion of aban do ned things (res de re lic tae) is go ver ned only by the In sti tu tes of 
Ju sti nian (Just. Inst. 2. I. 47. Qua ra ti o ne ve ri us es se vi de tur et, si rem pro de re lic to a do mi no 
ha bi tam oc cu pa ve rit qu is, sta tim eum do mi num ef fi ci). The things that get thrown off the ship are 
not re ally de re lic tae; he who ta kes them for the pur po se of ap pro pri a tion com mits theft (Just. Inst. 
2. I. 48. Alia ca u sa est ea rum re rum, qu ae in tem pe sta te ma ris le van dae na vis ca u sa ei ci un tur. 
Hae enim do mi no rum per ma nent...qua  de ca u sa si qu is eas fluc ti bus ex pul sas vel eti am in ip so 
ma ri nac tus luc ran di ani mo ab su le rit, fur tum com mit tit).

33 Just. Inst. 2. I. 12. Fe rae igi tur bes ti ae et vo luc res et pi sces, id est om nia ani ma lia, qu ae 
in ter ra ma ri ca e lo na scun tur...

34 Ga i us, Inst. 2. 67. ....cum ve ro cu sto di am no stram eva re sit et in na tu ra lem li ber ta tem 
se re ce pe rit, rur sus oc cu pan tis fit, qu ia no strum es se de si nit... We can re a so nably as su me that the 
en ti re mem ber of the In sti tu tes of Ga i us (Ga i us, Inst. 2. 67.) has been ta ken over by the Ju sti nian’s 
(Just. Inst. 2. I. 12), sin ce the first two li nes of this ar tic le are il le gi ble. Ho we ver, af ter the il le gi ble 
text, the words “...be co me our pro perty as long as we ke ep it;” (Ga i us, Inst. 2. 67. ... eo usque no strum 
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back, such as pi ge ons, be es or de er, Ju sti nian’s In sti tu tes (Just. Inst. 2. I. 15) ha ve 
ta ken over the pro vi sion of the Ga i us: “when they lo se the ir in ten tion to re turn, 
they stop be ing ours, and be co me the pro perty of tho se who cap tu re them.”35 And 
the next ar tic le of the In sti tu tes of Ga i us, which re gu la tes the so-cal led oc cu pa tio 
bel li ca, is re ci pro ca ted in Ju sti nian’s (Just. Inst. 2. I. 17). It says: “And what we 
ha ve ta ken from the enemy be co mes our by the na tu ral law.”36. The fol lo wing 
ar tic les of the In sti tu tes of Ju sti nian do not ha ve ro le mo del in the Ga i us. The re 
was a qu e sti on in them – when a wo un ded ani mal be co mes the pro perty of a per-
son, is it a wo un ding mo ment or a mo ment of cap tu re? Com pi lers of the In sti tu tes 
ha ve de ci ded that this is the mo ment of its cap tu re.37As  a ru le, be es are wild, so 
they must be ca ught in or der to gain ow ner ship of them, and the sa me ap pli es to 
tho se that swarm on wo od. Ho we ver, if they esca pe they can be co me the pro perty 
of the one who catches them.38 Chic kens and ducks are not wild in na tu re, which 
me ans that if they esca pe they re main the pro perty of per son who ow ned them. 
If so me o ne el se wo uld then ta ke them, it wo uld be theft.39 The ob ject of oc cu pa tion 
may al so be pre ci o us sto nes and si mi lar ob jects fo und on the co ast.40 

In cre ment (ac ces sio) is the ca se when one thing is at tac hed to anot her so that 
it forms a who le. The re are three gro ups of in cre ments: the in cre ment of the im-
mo va ble thing im mo va ble, the mo va ble to im mo vi ble, and the in cre ment of two 
mo va ble things. The re is the in cre ment of the im mo va ble thing im mo va ble in the 
fol lo wing ca ses: 1) al lu vio – ri ver silts (Just. Inst. 2. I. 20.) – dec ree ta ken from 
Ga i us (Ga i us, Inst. 2. 70.); 2) avul sio – “If the ri ver has torn off part of your pro-
perty and bro ught it to mi ne, that part re ma ins yours“41 (Just. Inst. 2. I. 21.) – a 
pro vi sion ta ken from the Ga i us (Ga i us, Inst. 2. 71.) ; 3) in su la in flu mi ne na ta – an 
island for med in the mid dle of the ri ver be longs to the co a stal lan dow ners and, if 
not in the mid dle, be longs to the ne a rest co a stal lan dow ners42 (Just. Inst. 2. I. 22.) 

es se in tel le gi tur, do nec no stra cu sto dia co er ce a tur;), which are al most the sa me (only in stead of 
no strum stands tu um) tran scri bed in Ju sti nian’s.

35 Ga i us, Inst. 2. 68. ...ut si re ver ten di ani mum ha be re de si e rint, eti am no stra es se de si nant 
et fi ant oc cu pan ti um.

36 Ga i us, Inst. 2. 69. Ea qu o que qu ae ex ho sti bus ca pi un tur na tu ra li ra ti o ne no stra fi unt.
37 Just. Inst. 2. I. 13. Il lud qu a e si tum est, an, si fe ra bes tia ita vul ne ra ta sit, ut ca pi pos sit, 

sta tim tua es se in tel le ga tur...
38 Just. Inst. 2. I. 14. Api um qu o que na u ta fe ra est...
39 Just. Inst. 2. I. 16. Gal li na rum et an se rum non est fe ra na tu ra idque ex eo pos su mus in tel-

le ge re...
40 Just. Inst. 2. I. 18. Item la pil li gem mae et ce te ra...
41 Ju sti nian’s In sti tu tes in this ar tic le al so con tain an ap pen dix in re la tion to Ga i us, which 

pro vi des that if tre es from an in fe sted pi e ce of land ro ot in the land of the ow ner of the adja cent 
land, the in flic ted pi e ce of land be co mes the pro perty of the ow ner of the ne ig hbo ur land (Just. 
Inst. 2. I. 21....pla ne si lon gi o re tem po re fu nod vi ci ni ha e se rit ar bo re sque, qu as se cum tra xe rit in 
eum fun dum ra di ces ege rint, ex eo tem po re vi den tur vi ci ni fu nod adqu i si tae es se).

42 The ar tic le con ta ins an ad di ti o nal pro vi sion for an island that ap pe ars in the sea (in su la in 
ma ri na ta). In this ca se, the island be co mes the pro perty of the one who ap pro pri a tes it (Just. Inst. 
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– a dec ree ta ken from the Ga i us (Ga i us, Inst. 2. 72.); 4) аlveus de re lic tus – aban do-
ned ri ver bed (Just. Inst. 2. I. 23.) –a dec ree has no ro le mo del in the In sti tu tes of 
Ga i us. The ba sic ru le of in cre ment a mo ving thing to im mo bi le is su per fi ci es so lo 
ce dit. The se in clu de: 1) the con struc tion on the ir land with so me o ne’s ma te rial (ina-
e di fi ca tio), for which the ca se of the In sti tu tes of Ju sti nian pro vi des that the bu il ding 
be longs to the ow ner of the land.43 This ar tic le (not ta ken from the In sti tu tes of Ga-
i us) in vo kes the Law of the Twel ve Ta bles and the ac tio de tig no iun cto, which be-
lon ged to the ow ner of the ma te rial and vo ted for twi ce the va lue of the in cor po ra ted 
ma te rial, was in tro du ced in or der to avoid de mo li tion of bu il dings. Ho we ver, as soon 
as the bu il ding is de mo lis hed for any re a son, the pro vi sion in qu e sti on en ti tles the 
ow ner of the ma te rial to ac tio rei vin di ca tio or ac tio ad ex hi bi to ria44; 2) In the ar-
tic le of the In sti tu tes of Ju sti nian (Just. Inst. 2. I. 30), which re ci pro ca ted the Ga i us 
pro vi sion,45 pro vi ded that if one used the ma te rial to bu ild a bu il ding on so me o ne 
el se’s land (ina e di fi ca tio), then the bu il ding be lon ged to the lan dow ner; 3) this ru le 
ap pli es to plan ting on so me o ne el se’s land (im plan ta tio – Just. Inst. 2. I. 31. the cor-
re spon ding pro vi sion is Ga i us, Inst. 2.74); as well as so wing on so me o ne el se’s land 
(sa tio – Just. Inst. 2. I. 32. the cor re spon ding pro vi sion is Ga i us, Inst. 2.75). The 
sa me prin ci ple ap pli es to the growth of two mo ving things: 1) tex tu ra – if the thread 
is wo ven in to so me o ne el se’s su it, then the thread be co mes the pro perty of the one 
who se su it it is.46 The pro vi sion wasn’t ta ken from the In sti tu tes of Ga i us; 2) scrip-
tu ra – what so me o ne wro te on so me o ne el se’s pa per or papyrus fol lows the le gal 
fa te of the pa per or papyrus, “even if he wro te in gold let ters”.47 This le gal so lu tion 
was al so ac cep ted in the In sti tu tes of Ju sti nian (Just. Inst. 2. I. 33); 3) pic tu ra – the 
op po si te vi ew was adop ted he re, be ca u se if so me o ne pa in ted a pa in ting on so me o-
ne el se’s ma te rial (pla te, can vas), then that ma te rial al so be co mes the pro perty of 
the pa in ter, pro vi ded that the pre vi o us ow ner is com pen sa ted for the va lue of the 
ma te rial, ot her wi se it may be re jec ted by ob jec tion (ex cep tio do li), if the pa in ter is 
the ow ner of the ma te rial he can be sue for the re a sons of uti lity (uti lis ca u sa).48 This 
pro vi sion was al so ta ken over (Just. Inst. 2. I. 34).

2. I. 22. In su la, qu ae in ma ri na ta est, qu od ra re ac ci dit, oc cu pan tis fit). It sho uld be bor ne in mind 
that this is an oc cu pa tion, not an in cre ment.

43 Just. Inst. 2. I. 29. Cum in suo so lo ali qu is ali e na ma te ria ae di fi ca ve rit, ip se do mi nus in tel-
le gi tur ae di fi cii...

44 Just. Inst. 2. I. 29 ...sed si ali qua ex ca u sa di ru tum sit aed fi ci um, po te rit ma te ri ae do mi nus, 
si non fu e rit du plum iam per se cu tus, tunc eam vin di ca re et ad ex hi ben dum age re.

45 Ga i us, Inst. 2. 73. Pra e te ra id qu od in so lo no stro ab ali quo aed fi ca tum est, qu a mis il le 
suo no mi ne ae di fi ca ve rit, iu re na tu ra li no strum fi...

46 Just. Inst. 2. I. 32. Si ta men ali e nam pur pu ram qu is in te xu it suo ve sti men to, li cet pre ti o si or 
est pur pu ra, ac ces si o nis vi ce ce dit ve sti men to...

47 Ga i us, Inst. 2. 77. ...qu od in char tu lis si ve mem bra nis me is ali qu is scrip se rit, li cet au re is 
lit te ris, me um es se...

48 Ga i us, Inst. 2.78. Sed si in ta bu la mea ali qu is pin xe rit ve lu ti ima gi nem, con tra pro ba tur; 
ma gis enim di ci tur ta bu lam pic tu rae ce de re. Cu i us di ver si ta tis vix ido nea ra tio red di tur; cer te 
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When we spe ak of spe ci fi ca tion (spe ci fi ca tio), Ga i us was in a di lem ma to 
whom the pro ces sed thing be longs, whet her to the ow ner of the ma te rial 49 or the 
pro ces sor50. In sti tu tes of Ju sti nian pre dict an in ter me di a te so lu tion – if the thing can 
re turn to the sta te of the raw ma te rial, then it be longs to the ow ner of the ma te rial, 
and if it can not, then the pro ces sor.51 

Mi xing things or con fu sion (con fu sio, com mix tio) exists when the li qu id or 
so lid things of dif fe rent ow ners are mi xed, but so that no in cre ment or spe ci fi ca-
tion is cre a ted. Ga i us do es not men tion con fu sion. The In sti tu tes of Ju sti nian ci te 
an exam ple of the wil ling or ac ci den tal mi xing of wi nes by two dif fe rent ow ners 
(con fu sio), and pre dict that in this ca se the re is a co-exi sten ce, as well as the si tu-
a tion when the ce re als are mi xed by two or mo re dif fe rent ow ners (co mix tio).52 If 
this is do ne vo lun ta rily, then a co-ow ner ship oc curs on the who le grain and each 
co-ow ner can cla im his sha re thro ugh ac tio com mu ni di vi dun do; ac ci den tal mi xing 
do es not lead to co-ow ner ship, and if one of the co-ow ners ta kes such a mi xed 
amo unt of grain, the ot her is en ti tled to ac tio in rem.53

Ga i us says not hing abo ut fin ding the tre a su re (the sa u rus) as a mo de of ac-
qu i ring pro perty. The In sti tu tes of Ju sti nian con tain one ar tic le which re fers to 
Ha drian’s pro vi sion that when one di sco vers a tre a su re in his land, then it be longs 
to him, but if he finds the tre a su re in so me o ne el se’s land, then the tre a su rer and 
the in ven tor wo uld be di vi ded in half.54 

4. USU CA PION

Usu ca pio (usus – usa ge, use, and ca pe re – ac qu i re, gain) is a mo de of ac qu i ring 
pro perty on so me o ne el se’s pro perty thro ugh its con ti nued use over a pe riod of 
ti me pro vi ded for by law. Ga i us and Ju sti nian’s tex tbo ok of law re gu la te usu ca pion. 
In tro duc tion of Chap ter VI De usu ca pi o ni bus et lon gi tem po ris pos ses si o ni bus of 

se cun dum hanc re gu lam si me pos si den te pe tas ima gi nem tu am es se, nec sol vas pre ti um ta bu lae, 
po te ris per ex cep ti o nem do li ma li sum mo ve ri; at si tu pos si de as, con se qu ens est, ut uti lis mi hi 
ac tio adver sa rum te da ri de be at...

49 Ga i us, Inst. 2. 79. ...Qu i dam ma te ri am et sub stan ti am spec tan dam es se pu tant, id est ut 
cu i us ma te ria sit, il lus et res, qu ae fac ta sit, vi de a tur es se...

50 Ga i us, Inst. 2.79. ...Alii veroеius rem es se pu tant qui fe ce rit...
51 Just. Inst. 2. I. 25. ...si ea spe ci es ad ma te ri am re du ci pos sit, eum vi de ri do mi num es se, 

qui ma te ri ae do mi nus fu e rat, si non pos sit re du ci, eum po ti us in tel le gi do mi ni um qui fe ce rit...
52 Just. Inst. 2. I. 27. Si du o rum ma te ri ae ex vo lun ta te do mi no rum con fu sae sint, to tum id 

cor pus qu od ex con fu si o ne fit, utri u sque com mu ne est, ve lu ti si qui vi na sua con fu de rint...
53 Just. Inst. 2. I. 28. ...sed si ab ab te ru tro ve strum id to tum fru men tum re ti ne a tur, in rem 

qu i dem ac tio pro mo do fru men ti cu i u sque com pe tat...
54 Just. Inst. 2. I. 39. The sa u ros, qu os qu is in suo lo co in ve ne rit, di vu Ha dri a nus na tu ra lem 

ae qu i ta tem se cu tus ei con ces sit qui in ve ne rit...at  si qu is in ali e no lo co non da ta ad hoc ope ra, sed 
for tu i tu in ve ne rit, di mi di um do mi no so li con ces sit.
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the The In sti tu tes of Ju sti nian con ta ins two pro vi si ons from the In sti tu tes of Ga i us. 
The first, which says that a thing can be ac qu i red thro ugh the usu ca pion by a 
non-pro pri e tor pro vi ded that the thing is re ce i ved con sci en ti o usly,55 ie. in the be li ef 
that the tran sfe ror is at the sa me ti me its ow ner,56 and the ot her, which pre scri bes 
two years for the hol ding of im mo va ble or one year for usu ca pion of mo va ble 
pro perty.57 The con ti nu a tion of the In sti tu tes of Ju sti nian, the se terms are ex ten ded 
by the con sti tu tion to 3 years for mo va ble pro perty, and for im mo va ble pro perty 
to 10 years (in ter pra e sen tes) and 20 years (in ter ab sen tes).58 The pro vi sion ac cor-
ding to which free pe o ple, re li gi o us and sac ral things can not be the ob ject of 
usu ca pion,59 was ta ken up (Just. Inst. 2. VI. 1). Ac cor ding to the Law of the Twel ve 
Ta bles the ob ject of usu ca pion can not be sto len things, and ac cor ding to the Ju li us 
and Pla u ti us Law things ab duc ted from so me body.60 This ar tic le is al so re ci pro-
ca ted (Just. Inst. 2. VI. 2). Not only a thi ef and a hi jac ker can not gain so met hing by 
usu ca pion, but ne it her can any ot her per son, even if the thing is ob ta i ned in good 
fa ith and on a le gal ba sis.61 This pro vi sion was al so ta ken over62 (Just. Inst. 2. VI. 3). 
The re are ca ses when it is pos si ble to usu ca pion an item that do esn’t be long to the 
tran sfe ror, sin ce he has no in tent to steal (af fec tus fu ran di). The first ca se is when 
the he ir, by ac ting in good fa ith, ali e na tes (sells, gi ve) to a con sci en ti o us ac qu i rer 
a thing which was not in the esta te of the de ce a sed but was le a sed or gi ven to him;63 
the se cond is when the lan dlo ard, be li e ving that the sla ve-ow ner ali e na tes her 
child;64 and the re are ot her ca ses in which anot her’s pro perty may be han ded over 

55 Ho we ver, Ju sti nian’s in sti tu ti ons, un li ke the Ga i us, po int out that it do es not mat ter whet-
her it is a sa le, gift or ot her le gal ba sis for the tran sfer of pro perty (Just. Inst. 2. VI. ...rem eme rit, 
vel ex do na ti o ne ali a ve qua iu sta ca u sa...).

56 Ga i us, Inst. 2. 43. Ce te rum eti am ea rum re rum usu ca pio no bis con pe tit, qu ae non a do-
mi no no bis tra di tae fu e rint...si  mo do eas bo na fi de ac ce pe ri mus...

57 Ga i us, Inst. 2. 42. Usu ca pio au tem mo bi li um qu i dem re rum an no com ple tur, fun di ve ro 
et ae di um bi en nio...

58 Just. Inst. 2. VI. ...et ideo con sti tu ti o nem su per hoc pro mul ga vi mus, qua au tum est, ut res 
qi u dem mo bi les per tri en ni um usu ca pi an tur. Im mo bi les ve ro per lon gi tem po ris pos ses si o nem, id 
est in ter pra e sen tes de cen nio, in ter ab sen tes vi gin ti an nis...

59 Ga i us, Inst. 2. 48. ... li be ros ho mi nes et res sac ras et re li gi o sas usu ca pi non pos se ma ni-
fe stum est.

60 Ga i us, Inst. 2. 45....nam fur ti vam lex XII ta bu la rum usu ca pi pro hi bet, vi pos ses sam lex 
Iu lia et Pla u tia.

61 Ga i us, Inst. 2. 49. ...ut ne ip se fur qu i ve vim pos si det, usu ca pe re pos sit...sed  nec ul lus ali-
us; qu a mqu am ab eo bo na fi de eme rit, usu ca pi en di ius ha be at.

62 Ex cept the se, the In sti tu tes of Ju sti nian fo re see that it is not pos si ble to ma in tain things be-
lon ging to fi scus (Just. Inst. 2. VI. 9. Res fi sci no stri usu ca pi non po test ...), as well as tho se in the 
vi ew that the re is a de lu sion (Just. Inst. 2. VI. 11. Er ror au tem fal sae ca u se usu ca pi o nem non pa rit...).

63 Ga i us, Inst. 2. 50. ...nam si he res rem de fun cto com mo da tam aut lo ca tam vel apud eum 
de po si tam exi sti mans eam es se he re di ta ri am ven di de rit aut do na ve rit, fur tum non com mit tit... 

64 Ga i us, Inst. 2. 50. ...item si is, ad qu em an cil le usus fruc tus per ti net, par tum eti am su um 
es se cre dens ven di de rit aut do na ve rit, fur tum non com mit tit...
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to anot her wit ho ut theft be ing com mit ted so that the ac qu i rer may ac qu i re the 
pro perty by usu ca pion.65 This ar tic le is re ci pro ca ted in the In sti tu tes of Ju sti nian 
in to three ar tic les (Just. Inst. II. VI. 4, 5, 6). A hol der of so me o ne el se’s land aban-
do ned by the ow ner’s ne gli gen ce, or the ow ner’s de ath wit ho ut an he ir or has been 
away for a long ti me, may ac qu i re the land by usu ca pion, and may tran sfer the land 
to anot her per son, who may ac qu i re it by usu ca pion, if he was con sci en ti o us.66 
The In sti tu tes of Ju sti nian ha ve ta ken over this pro vi sion (Just. Inst. 2. VI. 7). 

In sti tu te ba sed co un ting of ti me re qu i red for usu ca pion (ac ces sio tem po ris) 
is re gu la ted only by the In sti tu tes of Ju sti nian (Just. Inst. 2. VI. 12, 13, 14). On the 
ot her hand, the usu ca pion in the na me of the he irs (usu ca pio pro he re de) and usu-
re cep tion (usu re cep tio) are le gal in sti tu tes that are not known in Ju sti nian’s law 
and are not re gu la ted by his In sti tu tes, and the re fo re the ar tic les which we re de di-
ca ted to them are not ta ken over from the In sti tu tes of Ga i us (Ga i us, Inst. 2. 52, 53, 
54, 55, 56, 57, 58, 59, 60, 61).

5. SER VI TU DE

Ser vi tu de (ser vi tu tes) re pre sent pro per rights to ot her pe o ple’s things (iu ra 
in re ali e na). It is a he te ro ge ne o us gro up of pro per rights, which al low the ir ti tu lars 
to use ot hers pro perty. The com mon di vi sion of ser vi tu de is in to land ser vi tu des 
(ser vi tu tes pra e di o rum) and per so nal ser vi tu des (ser vi tu tes per so na rum). The 
ba sic cri te rion for this di vi sion co uld be re du ced to the qu e sti on for who se be ne fit 
it is esta blis hed? If ser vi tu de is con sti tu ted for the ea si er or bet ter use of a par ti-
cu lar im mo va ble pro perty 67, no mat ter who is the ti tu lar of this right, it is a land 
ser vi tu de, and if it is esta blis hed for the be ne fit of a spe ci fic per son, then it is a 
mat ter of per so nal ser vi tu de. Land ser vi tu des are di vi ded in to ru ral (pra e di o rum 
ru sti co rum) and ur ban (pra e di o rum ur ba no rum), and per so nal are usu fruct (usus-
fruc tus), right of use (usus), right of ha bi ta tion (ha bi ta tio) and right to use the 
la bor of anot her’s sla ve or ani mal (ope rae ser vo rum vel ani ma li um). When we 
spe ak of land ser vi tu des (ser vi tu tes pra e di o rum), the In sti tu tes of Ga i us68 we re 

65 Ga i us, Inst. 2. 50. ...Ali is qu o que mo dis ac ci de re po test, ut qu is si ne vi tio fur ti rem ali e nam 
ad ali qu em tran sfe rat et ef fi ci at, ut a pos ses so re usu ca pi a tur.

66 Ga i us, Inst. 2. 51. Fun di qu o que ali e ni po test ali qu is si ne vi pos ses si o nem nan ci sci, qu ae 
vel ex ne gle gen tia do mi ni va cet, vel qu ia, do mi nus si ne suc ces so re de ces se rit vel lon go tem po re 
afu e rit; qu am si ad ali um bo na fi de ac ci pi en tem tran stu le rit, po te rit usu ca pe re pos ses sor...

67 Real esta te on which ser vi tu de exists is cal led pra e di um ser vi ens, and real esta te in fa vor 
of which ser vi tu de is con sti tu ted for ea se or bet ter use is cal led pra e di um do mi nans.

68 Ga i us sta tes that city land ea se ments are tran sfer red only by way of a ju di cial as sig nment 
(in iu re ces sio), and ru ral can by man ci pa tion (Ga i us, Inst. 2. 29. Sed iu ra pra e di o rum ur ba no rum 
in iu re ce di tan tum pos sunt; ru sti co rum ve ro eti am man ci pa ri pos sunt), which of co ur se do es not 
ac cept Ju sti nian’s right, sin ce the se ways of con sti tu ting real rights ha ve been abo lis hed. 
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not the so ur ce of the In sti tu tes of Ju sti nian. The se ser vi tu des we re re gu la ted in 
the chap ter De Ser vi tu ti bus III of the Se cond Bo ok of the In sti tu tes of Ju sti nian. 
The in tro duc tion di scus ses ru ral ser vi tu des (ru sti co rum pra e di o rum iu ra), which 
in clu de: 1) iter – the right to pass by wal king; 2) ac tus – the right to cha se cat tle; 
3) via – the right to pass by tan dem and 4) aqu a e duc tus – con duc ting wa ter over 
so me o ne el se’s land (Just. Inst. 2. III).69 The ru ral ser vi tu des are: 1) aqu e ha u stus 
– the right to ta ke wa ter from anot her’s land (wells); 2) ser vi tus pe co ris ad apul sus 
– the right to wa ter cat tle on so me o ne el se’s land (this ser vi tu de al so in clu des ser-
vi tus ac tus); 3) ser vi tus (ius) pa scen de – the right to gra ze and 4) ser vi tus cal cis 
co qu en dae – the right to ma ke calx; 5) ser vi tus ha re nae fo di en dae – right to dig 
and ta ke sand (Just. Inst. 2. III. 2). The ur ban ser vi tu des (pra e di o rum ur ba no rum)70 
are: 1) ser vi tus tig ni im mi ten di – the right to in stall the ir be ams in so me o ne el se’s 
wall; 2) ser vi tus stil li ci di – dra i na ge of ra in wa ter from the ro of on to the ne ig hbor’s 
land; 3) ser vi tus al ti us non tol len di – not to ra i se (or at le ast to a cer tain he ight) 
bu il dings and 4) ser vi tus ne li mi ni bus of fi ci a tur – not to ob scu re light (Just. Inst. 
2. III. 1). In Ju sti nian’s law, land ser vi tu des are con sti tu ted by an in for mal agre-
e ment, sti mu la ti ons or te sta ment.71 

Usu fruct (usus fruc tus) is the right to use and enjoy one thing wit ho ut to uc-
hing its es sen ce.72 The In sti tu tes of Ga i us do not con tain this de fi ni tion, but me rely 
pro vi de mo des of con sti tu ting this ser vi tu de: 1) in iu re ces sio73; 2) in for mal agre-
e ments and sti pu la ti ons for the usu fru cut of pro vin cial lands74; 3) de duc tio ser vi-
tu tis du ring man ci pa tion75. The men ti o ned pro vi si ons of the In sti tu tes of Ga i us, 
which pro vi de dif fe rent ways of con sti tu ting usu fruct, co uldn’t be ro le mo del to 
the edi tors of the In sti tu tes of Ju sti nian, sin ce in iu re ces sio and man ci pa tio we re 
the le gal in sti tu tes, that didn’t exist in post-clas si cal Ro man law. As the le gal re-
gi me of the pro vin cial and Ita lian lands was even, the re gi me was for con sti tu ting 

69 The se ser vi tu des used to be res man ci pi by ius ci vi le. 
70 Ur ban ser vi tu des are at tac hed to bu il dings, whe re the ir na me co mes from, so ur ban ser-

vi tu des exists even when the bu il ding is lo ca ted in the co un trysi de (Just. Inst. 2. III. 1. Pra e di o rum 
ur ba no rum sun ser vi tu tes, qu ae ae di fi ci is in ha e rent, ideo ur ba no rum pra e di o rum dic tae, qu o ni am 
ae di fi cia om nia ur ba na pra e dia ap pe lan tur, et si in vil la ae di fi ca ta sunt).

71 Just. Inst. 2. III. 4. Si qu is ve lit vi ci no ali qu od ius con sti tu e re, pac ti o ni bus atque sti pu la-
ti o ni bus id ef fi ce re de bet. po test eti am in te sta men to... Du ring Ga i us ti me, ea se ments we re esta-
blis hed by in for mal agre e ments and sti mu la ti ons only on pro vin cial land (Ga i us, Inst. 2. 31. Ali o qu in 
in pro vin ci a li u bus pra e dis si ve qu is usum fruc tum si ve ius eun di agen di aqu am ve du cen di vel 
al ti us tol len di ae de se aut non tol len di, ne lu mi ni bus vi ci ni of fi ci a tur, ce ter que iu ra con si stu e re ve lit, 
pac ti o ni bus et sti pu la ti o ni bus id ef fi ce re po test...).

72 Just. Inst. 2. IV. Usus fruc tus est ius ali e nis re bus uten di fru en di sal va re rum sub stan tia.
73 Ga i us, Inst. 2. 30. Usus fruc tus in iu re ces si o nem tan tum re ci pit.
74 Ga i us, Inst. 2. 31. Ali o qu in in pro vin ci a li u bus pra e dis si ve qu is usum fruc tum...pac ti o ni bus 

et sti pu la ti o ni bus id ef fi ce re po test...
75 Ga i us, Inst. 2. 33. ...non enim ip se usus fruc tus man ci pa tur, sed cum in man ci pan da pro-

pri e ta te de du ca tur, eo fit ut apud ali um usus fruc tus, apud ali um pro pri e tas sit.
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usu fruct (but al so ot her ser vi tu des) and they be ca me uni que. Ac cor ding to the 
In sti tu tes of Ju sti nian the le gal ba sis for con sti tu ting usu fruct was in for mal agre-
e ments, sti pu la ti ons, le ga ci es or de duc tio usu fruc tu on the ba sis of the te sta ment 
(Just Inst. 2. IV. 1). Usu fruct co uld only be con sti tu ted on non-con su ma ble items 
(land, bu il ding, go ods, ani mal) but not on con su ma ble items, and that such a ru le 
was un til the Se na te de ci ded that usu fruct co uld al so be esta blis hed on con su ma-
ble items (for exam ple, on mo ney), with the fact that the thing is tran sfer red to the 
pro perty of the be ne fi ci ary, and he ba ils (ca u tio usus fruc tus) that he will re pay 
the sa me amo unt over the pe riod of ti me (de ath or ca pi tis de mi nu tio). The Se na te 
didn’t pre dict real usu fruct over the se mat ters, but so met hing re sem bling usu fruct 
(qu a si usus fruc tus), thro ugh bail.76 Usu fruct stops with the de ath of the ti tu lar of 
the usu fruct, and as a re sult of ca pi tis de mi nu tio ma xi ma and the me dia ti tu lar of 
the usu fruct, by not using this right in a cer tain way or for a cer tain pe riod of ti me, 
gi ving up to the ow ner, con so li da tion, the col lap se of the thing that was the su bject 
of the usu fruct.77 When the usu fruct ce a ses, the ow ner, who un til then had only 
“ba re pro perty,” from that mo ment on, re ga ins “com ple te aut ho rity on things.”78 

The In sti tu tes of Ga i us do not con tain pro vi si ons for ot her per so nal ser vi tu-
des. In sti tu tes of Ju sti nian pre dict that the right of use (usus) ari ses and di sap pe ars 
just as usu fruct,79 as well as it is less than usu fruct, be ca u se it gi ves the ti tu lar the 
right to use only the thing but not to ac qu i re the fru its.80 One who has a right of 
ha bi ta tion (ha bi ta tio) can li ve in the ho u se, but can not tran sfer that right to anot-
her.81 Al so, anyone who has the right to use the la bor of anot her’s sla ve or ani mal 
(ope rae ser vo u rum vel ani ma li um) can use the ir work only for the ir own bu si ness, 
but can not tran sfer that right to anot her.82

6. CON CLU SION

The pa per iden ti fi es which pro vi si ons go verns the in sti tu tes of Ro man pro-
perty laѡ of the In sti tu tes of Ga i us we re, or co uld be, ro le mo del of the In sti tu tes of 

76 Just. Inst. 2. IV. 2. ...er go se na tus non fe cit qu i dem ea rum re rum usum fruc tum (nec enim 
po te rat), sed per ca u ti o nem qu a si usum fruc tum con sti tut.

77 Just. Inst. 2. IV. 3. Fi ni tur au tem usus fruc tus mor te fruc tu a rii et du a bus ca pi tis de mi nu-
ti o ni bus, ma xi ma et me dia, et non uten do per mo dum et tem pus...

78 Just. Inst. 2. II. 4. Cum au tem fi ni tus fu e rit usus fruc tus, re ver ti tur sci li cet pro pi re ta tem 
et ex eo tem po re nu dae pro pri e ta tis do mi nus in ci pit ple nam ha be re in re po te sta tem.

79 Just. Inst. 2. V. Is dem is tis mo dis, qu i bus usus fruc tus con sti tu i tur...
80 Just. Inst. 2. IV. 1. Mi nus au tem sci li cet iu ris usu est qu am in usu fruc tu...
81 Just. Inst. 2. IV. 2. Item is, qui ae di um usum ha bet, hac te nus iu ris ha be re in tel le gi tur, ut 

ip se tan tum ha bi tet, nec hoc ius ad ali um tran sfer re po test...
82 Just. Inst. 2. IV. 3. Item is, ad qu em ser vi usus per ti net. ip se tan tum ope ris atque mi ni ste rio 

ei us uti po test: ad ali um ve ro nul lo mo do ius su um tran sfer re et con ces sum est. idem sci li cet iu ris 
est et in iu men to.
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Ju sti nian. The term of things (res) do esn’t de fi ne eit her. The In sti tu tes of Ga i us 
had so me in flu en ce over the Ju sti nian’s in the le gal re gi me of cer tain things, espe-
ci ally when it ca me to mat ters out si de the le gal tra de, whet her they we re out si de 
the of le gal cir cu la tion “by hu man law” (res ex tra com mer ci um hu ma ni iu ris) or 
“by di vi ne law” (res ex tra com mer ci um di vi ni iu ris). Al so, the di vi sion of things 
in to cor po real (res cor po ra les) and not-cor po real (res in cor po ra les) was li te rally 
ta ken over, but in Ju sti nian’s law it had only the o re ti cal sig ni fi can ce, sin ce the 
sta te of not-cor po real things (qu a si pos ses sio) was in tro du ced. The di vi sion of 
things in to res man ci pi and res nec man ci pi al so lost its sig ni fi can ce by abo lis hing 
man ci pa tion (man ci pa tio), so the pro vi si ons on tho se things we re not ta ken over. 
Pro perty was in di rectly de fi ned by In sti tu tes of Ju sti nian. The de ri va ti ve mo des 
of ac qu i ring the pro perty of the ius ci vi le (man ci pa tio and in iu re ces sio), spo ken 
of by Ga i us, ce a sed to exist in post-clas si cal Ro man law, so Ju sti nian’s law pre dict 
only tra di tio. In terms of ori gi nal mo des of ac qu i ring pro perty, such as oc cu pa tion 
(oc cu pa tio), in cre ment (ac ces sio) and spe ci fi ca tion (spe ci fi ca tio), the In sti tu tes of 
Ga i us we re a ro le mo del to Ju sti nian’s, but when it ca me to con fu sion (con fu sio, 
com mix tio) and fin ding the tre a su re (the sa u rus) are not. Usu ca pion pro vi si ons 
(usu ca pio) we re re ci pro ca ted from the Ga i us, with mo di fi ca ti ons to the ti me re-
qu i red for usu ca pion, whi le ser vi tu de pro vi si ons (ser vi tu tes) we ren’t ta ken over, 
but they are ino va tion in re la tion to the In sti tu tes of Ga i us.
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Сажетак:У ра ду је из вр ше но упо ре ђи ва ње од ре да ба рим ског ствар ног 
пра ва у Га је вим и Ју сти ни ја но вим Ин сти ту ци ја ма. Циљ ра да је да от кри-
је ко је су од ред бе Га је вих Ин сти ту ци ја ре ци пи ра не у Ју сти ни ја но вим, а 
ко је ни су, те да ли су по је ди не од ред бе пре у зе те уз мо ди фи ка ци ју и у че му 
се та мо ди фи ка ци ја са сто ји. На тај на чин би ће утвр ђе но ко ји су ин сти ту ти 
рим ског ствар ног пра ва оста ли не из ме ње ни до Ју сти ни ја но вог вре ме на, 
ко ји су пре тр пе ли про ме не, а ко ји су услед про ме на у дру штве ним од но си ма 
пре ста ли да по сто је. Ком па ра тив ном ме то дом би ће из вр ше на ана ли за 
нај ва жни јих прав них пој мо ва и ин сти ту та рим ског ствар ног пра ва из Ин-
сти ту ци ја.

Кључнеречи:рим ско пра во, ствар но пра во, Га је ве Ин сти ту ци је, Ју-
сти ни ја но ве Ин сти ту ци је.

Да тум при је ма ра да: 11.9.2019.
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