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A CON TRI BU TION TO SLA VERY DEBA TE:  
DOME STIC LABO UR OF MIGRANT CHIL DREN  

IN FOCUS*

Abstract: Sla very and con nec ted prac ti ces are osten sibly for got ten phe no-
me nons, often con si de red they belong to the past. Howe ver, the migrant move ments 
are pla cing focus on the se for bid den prac ti ces and they are get ting new fea tu res. 
The pur po se of this paper is to (re)con si der spe ci fic cases, tho se with Euro pean 
Court of Human Rights epi lo gue, whe re chil dren were vic tims. Taking into acco-
unt con tem po rary con si de ra ti ons on sla very and rela ted prac ti ces we que sti on 
the out co me analyzing key ele ments rela ted to sla very notion. Emp ha sis is pla ced 
on insuf fi ci ently fun cti o nal defi ni ti ons in this area, the uncer ta i nity of asses sment 
cri te ria and com pa ri son to jud gments made by other courts. Con si de ring that 
Euro pean Con ven tion of Human Rights is descri bed as the most power ful human 
rights pro tec tion mec ha nism with gre at impact on nati o nal (cri mi nal) law systems, 
we search to see how the Con ven tion ban is bro ught to life, analyze recent deve-
lop ments in this area, offe ring a dif fe rent per spec ti ve to sla very notion.

Keywords: Sla very, Ser vi tu de, Chil dren, Euro pean Con ven tion of Human 
Rights, Dome stic Labo ur.

1. INTRO DUC TORY REMARKS

In the latest Report by the Sec re tary Gene ral Thorbjørn Jagland for the Mini
ste rial Ses sion of Coun cil of Euro pe, emp ha si zed that traf fic king for the pur po se 
of labo ur explo i ta ti on is on the rise across Euro pe and the re is a need for rene wed 

* This paper has been pre sen ted at the Inter na ti o nal Sci en ti fic Con fe ren ce Legal Tra di tion 
and New Legal Chal len ges, held on Octo ber 3rd and 4th, 2019, at the Uni ver sity of Novi Sad Faculty 
of Law.
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action based on com mon Euro pean stan dards.1 As stres sed, part of the dif fi culty 
lies in the fact that the re is no con sen sus on the defi ni tion of for ced labo ur, which 
makes it more dif fi cult to tac kle.2 Report addres ses for ced labo ur as ‘modern sla-
very’, a real and pres sing pro blem, espe ci ally sin ce GRE TA (Gro up of Experts on 
Action aga inst Traf fic king in Human Beings) rai sed con cerns that exi sting con-
ven tion obli ga ti ons are not being met when it comes to this issue.3 As anno un ced, 
addres sing this pro blem is Coun cil of Euro pe’s pri o rity in the years to come.4 
Vul ne ra bi lity of the chil dren on the move affec ted by migra tion is deri ved from 
the ir unk nown sur ro un dings, iso la tion, lack of finan cial means and lack of legal 
pro tec tion. They are faced with limi ted access to justi ce, edu ca tion, social and 
health ser vi ces and often suf fer per si stent vio la ti ons of the ir human rights. In 
asylum and immi gra tion pro ce du res, deten tion is used instead of child wel fa re 
pro tec tion, the re is high risk of traf fic king and explo i ta ti on and vio la ti ons of non-
punis hment pro vi si ons,5 they are rarely con si de red as rights bea rers,6 sta te less 
sta tus cau se loop ho les in child pro tec tion fra me works. The man ner of arri ving to 
spe ci fic coun try is often the result of cri mi nal acti vi ti es: smug gling or traf fic king 
of human beings, ille gal bor der cros sing, docu ment for gery…etc . Coun tri es, affec
ted with migra tion chal len ges, have dif fe rent ways in dea ling with them,7 many 

1 Ready for futu re chal len ges- Rein for cing the Coun cil of Euro pe, Report by the Sec re tary 
Gene ral for the Mini ste rial Ses sion in Hel sin ki, 16-17 May 2019, April 2019, at 26.

2 Ibid, at 28.
3 7th Gene ral Report on GRE TA Acti vi ti es. March 2018. Ava i la ble onli ne at rm.coe.int/

gre ta201817gren/16807af20e, acces sed 25 Janu ary 2019. GRE TA has esta blis hed that traf fic king 
for the pur po se of labo ur has been on the rise for the last deca de and is the pre do mi nant form of 
explo i ta ti on in some coun tri es.

4 Ready for futu re chal len ges- Rein for cing the Coun cil of Euro pe, supra note 1 at 28.
5 Non-punis hment pro vi sion com pre hends that vic tims of traf fic king sho uld not be held 

respon si ble for cri mes that they were com pel led to com mit, inclu ding admi ni stra ti ve and immi-
gra tion-rela ted offen ces.

6 Often subjec ted to col la te ral dama ge of deci si ons con nec ted to adults sta tus, refu gee sta tus 
(as sub or di na te to alien/non-citi zen sta tus), all sorts of puni ti ve or deter ren ce mea su res and acti ons 
aimed at sup pres sing new arri vals such as immi gra tion deten tion, denial of edu ca tion, medi cal assi-
stan ce, social help, family reu ni fi ca tion, non refo ul ment prin ci ple…etc. Chil dren sho uld be regar ded 
as right bea rers in law. They are not mini adults but have sepa ra te iden ti ti es, needs and cha rac te ri stic. 
Jac qu e li ne Bhab ha and Wendy Young, ʻNot Adults in Mini a tu re: Unac com pa nied Child Asylum 
See kers and the New US Gui de li nesʼ11 Inter na ti o nal Jour nal of Refu gee Law (1999) 84125, at 87.

7 Some are detri men tal lea ding to direct human rights vio la ti ons. For exam ple, Austra lia has 
adop ted poli ci es based on puni ti ve mea su res as the ‘only way to deter irre gu lar migra tion’ Mary E. 
Crock, ʻOf Rela ti ve Rights and Puta ti ve Chil dren: Ret hin king the Cri ti cal Fra me work for the Pro tec
tion of Refu gee Chil dren and Youthʼ 54 Austra lian Inter na ti o nal Law Jour nal (2013) 3353 at 34. The 
aut hor sug gests that this has led to objec ti fi ca tion of migrant chil dren and denial of the ir sta tus as right 
bea rers. Hun gary has built second fen ce on bor der with Ser bia to keep migrants out. The first sec tion 
of bar bed wire was built along the 175-kilo me tre bor der bet we en Hun gary and Ser bia in the sum mer 
of 2015, then along most of the fron ti er with Cro a tia, ava i la ble at www.euro news.com/2017/04/28/
hun garycom ple tesnew antimigrantbor derfen cewithser bia, acces sed 25 June 2019.
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resul ting in tra gic out co mes.8 Paper is ori en ted to sla very and con nec ted prac ti ce 
in cases with chil dren as vic tims. Artic le 4 of Euro pean Con ven tion for Human 
Rights and Fun da men tal Fre e doms (ECHR) gua ran te es fre e dom from sla very, 
ser vi tu de and for ced labo ur, but at the same time reports on vio la ti ons exist.9 
Some of the most pre va lent child sla very forms are child traf fic king, com mer cial 
sexu al explo i ta ti on, bon ded child labo ur, for ced work in mines, for ced agri cul tu-
ral labo ur, child sol di ers/com ba tants, for ced child mar ri a ge and dome stic sla very.10

The topic spe ci fi city and rele van ce lie in re-exa mi ning rele vant deci si ons in 
order con tri bu te to con tem po rary under stan ding of sla very. Met ho do lo gi cally 
spe a king, it is a qua li ta ti ve appro ach of phe no me no lo gi cal type and spe ci fic para-
digm regar ding the views on sla very. In this pur po se, we try to answer is the 
accep ted sla very notion fun cti o nal and how it is com pre hen ded in prac ti ce of 
Euro pean Court for Human Rights (ECtHR). The given con clu sion leads us to rai se 
the need for alte ra tion of sla very inter pre ta tion in con tem po rary soci ety cir cum stan ces. 

2. ADDRES SING SLA VERY ON INTER NA TI O NAL SCA LE:  
SHORT OVER VI EW AND CON TEM PO RARY CON TEXT

Sla very was the first human rights issue addres sed on inter na ti o nal sca le.11 
The first inter na ti o nal docu ment that con dem ned the sla ve tra de was Dec la ra tion 
rela ti ve to the Uni ver sal Abo li tion of the Sla ve tra de from 1815 that came into 

8 Ava i la ble at www.the gu ar dian.com /world/2017/jun/21/trial-begins-over-deaths-of-71-
migrantsinrefri ge ra tedlorry, acces sed 17 July 2019.

9 Sta te ment that Migrant Rights Cen tre Ire land has dealt with hun dreds of cases most likely 
to be found among migrants used as dome stic wor kers and cle a ners, resta u rant and cate ring wor-
kers and in hor ti cul tu re. David Kea ne, A̒bo li ti o nist At Heart but not in Action, Sla very, Ser vi tu de 
and the Sta tus of Art. 4 ECHR in Irish Lawʼ 50 Irish Jurist (2013) 166198, at 187. In Mali, young 
girls go into risky dome stic work. Mau re ta nia has gre at chal len ges in supres sing sla very prac ti ce- 
sla very was abo lis hed in 1980, cri mi na li zed in 2007 and less than a deca de later, in 2015, it beca-
me a cri me aga inst huma nity punis ha ble by up to 20 years in pri son. It is not known how many 
peo ple in Mau ri ta nia today live in sla very. It is beli e ved to have been in dec li ne due to suc ces si ve 
Mau ri ta nian laws and pro gram mes deve lo ped to era di ca te sla very. Despi te laws, pro gram mes and 
dif fe ren ce of opi nion with regard to the exi sten ce of sla very in Mau ri ta nia, the Spe cial Rap por te-
ur con clu ded that de fac to sla very con ti nu es to exist in Mau ri ta nia. See, Report of the Spe cial 
Rap por te ur on con tem po rary forms of sla very, inclu ding its cau ses and con se qu en ces, Gul na ra, 
Uni ted Nati ons, Gene ral Assembly, A/HRC/15/20/Add.2, 16 August 2010, pp 2-5. In Uni ted King dom, 
child dome stic sla very is a gro wing phe no me non. Ava i la ble at www.crin.org/en/library/publi ca ti ons/
uni tedking domchilddome sticsla verygro wingphe no me nonuk, acces sed 17 July 2019.

10 Ava i la ble at www.crin.org/en/library/publi ca ti ons/forms-vio len ce-sla very, acces sed 17 
July 2019.

11 Lucas Knott, ʻUno cal Revi si ted: On the dif fe ren ce bet we en Sla very and For ced Labor in 
Inter na ti o nal Lawʼ 28 Wiscon sin Inter na ti o nal Law Jour nal (2010) 201233, at 212. 
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for ce in 1927.12 Con ven tion to Sup press the Sla ve Tra de and Sla very from 1926 
defi ned sla very as … the sta tus or con di tion of a per son over whom any or all of 
the powers attac hing to the right of owner ship are exer ci sed.13 To this time, this 
defi ni tion is the ‘base li ne for under stan ding sla very’.14 The Sup ple men tary Con-
ven tion on the Abo li tion of Sla very, The Sla ve Tra de and Insti tu ti ons and Prac ti-
ces simi lar to Sla very accep ted this defi ni tion in Art. 7a, and added that a sla ve 
means a per son in such con di tion or sta tus.15 Alt ho ugh widely accep ted, the 
pro vi sion expres si on lea ves room for alter na ti ve inter pre ta ti ons, but to this date, 
the re has been no con sen sus abo ut the need of its chan ge. This does not mean that 
its stan dard inter pre ta tion is wit ho ut que sti o ning. Rome sta tu te for bids ensla ve-
ment from 1998.16 Pro hi bi tion is in all major inter na ti o nal human rights tre a ti es 
and is one of the rare ius cogens prin ci ples that cre a tes erga omnes effect.17 

Under stan ding that sla very belongs to past phe no me na has been out da ted. 
Recent move ments in human rights and migra ti ons area, pla ce mostly ex -post 
fact but incre a sed focus on it. It is con si de red that all the coun tri es in the world 
(besi des Korea) have some form of sla very pro hi bi tion.18 The ir mea ning can be 

12 The abo li ti o nist move ment began as an effort to stop the Atlan tic sla ve tra de and to free 
sla ves in the colo ni es of Euro pean coun tri es and in the Uni ted Sta tes. It has been esti ma ted that 
bet we en 1815 and 1957 some 300 inter na ti o nal agre e ments were imple men ted to sup press sla very. 
None has been totally effec ti ve. David Weis sbrodt and Anti-Sla very Inter na ti o nal (Mic hael Dot-
trid ge). Abo lis hing Sla very and its Con tem po rary Forms, Offi ce of the Uni ted Nati ons High Com-
mis si o ner for Human Rights. Uni ted Nati ons New York and Gene va HR/PUB/02/4 2002, at 3.

13 Art. 1, para. 1, Con ven tion to Sup press the Sla ve Tra de and Sla very, 1926, 46 Stat. 2183, 
Tre aty Seri es 778. 

14 Jean Allain and Robin Hic key, ʻPro perty and defi ni tion of sla veryʼ 61 Inter na ti o nal and 
Com pa ra ti ve Law Quar terly (2012) 915938, at 916.

15 The Sup ple men tary Con ven tion on the Abo li tion of Sla very, The Sla ve Tra de and Insti tu-
ti ons and Prac ti ces simi lar to Sla very 1956, UNTS 266, I. Nos 3822-3833. Sla very means, as defi-
ned in the 1926 Sla very Con ven tion, the sta tus or con di tion of a per son over whom any or all of 
the powers attac hing to the right of owner ship are exer ci sed, and ‘sla ve’ means a per son in such 
con di tion or sta tus.

16 Ensla ve ment is a form of cri me aga inst huma nity, and accor ding to Art. 7 (2) (c) means the 
exer ci se of any or all of the powers attac hing to the right of owner ship over a per son and inclu des the 
exer ci se of such power in the cour se of traf fic king in per sons, in par ti cu lar women and chil dren.

17 Inter na ti o nal Court of Justi ce, Bar ce lo na Trac tion, Light and Power Com pany, Limi ted, 
Bel gi um v. Spain, Second Pha se, 05 Febru ary 1970 ‘In view of the impor tan ce of the rights invol-
ved, all Sta tes can be held to have a legal inte rest in the ir pro tec tion; they are obli ga ti ons erga 
omnes. Such obli ga ti ons deri ve, for exam ple, in con tem po rary inter na ti o nal law, from the outla wing 
of acts of aggres sion, and of geno ci de, as also from the prin ci ples and rules con cer ning the basic 
rights of the human per son, inclu ding pro tec tion from sla very and racial discri mi na tion’. Ava i la ble 
at www.icjcij.org/files/caserela ted/50/05019700205JUD0100EN.pdf 12 12 2017, p. 32, paras. 
3334, acces sed 20 August 2019; See also M. Che rif Bas si o u ni, ʻInter na ti o nal Cri mes: Jus Cogens 
and Obli ga ti ons Erga Omnesʼ 4 Law and Con tem po rary Pro blems (2013) pp. 6374.

18 David Tol bert and Lau ra A. Smith, 2016. ʻCom ple men ta rity and the Inve sti ga tion and 
Pro se cu tion of Sla very Cri mesʼ14 Jour nal of Inter na ti o nal Cri mi nal Justi ce (2016) 429–451, at 430. 
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seen in more of symbo lic way sin ce prac ti cal effi ci ency and sig ni fi can ce is que-
sti o na ble.19 Due to spe ci fic cir cum stan ces (some influ en ced thro ugh ECtHR deci-
si ons), cer tain coun tri es have suf fi ci ently recog ni zed the pro blem and adop ted a 
new legi sla tion or amen ded pre vi o us. On March 26 2015, Uni ted King dom adop-
ted Modern Sla very Act.20 One of the recent is Austra lia, adop ting Modern Sla very 
Act in 2018, which com men ced on 01 Janu ary 2019.21 Seve ral other coun tri es are 
con tem pla ting modern sla very legi sla tion, inclu ding Swit zer land, Ger many and 
Cana da.22 Recently, faced with seve re forms of explo i ta ti on, courts hig hlig hted 
the ir rea so ning of the ‘modern sla very’ or ‘con tem po rary sla very’ notion.23 Sla very 

Howe ver, some aut hor defi ne this utter cri mi na li za tion as a fal lacy. Also, Vla di sla va Stoyano va, 
A̒rtic le 4 of ECHR and the obli ga tion of Cri mi na li zing Sla very, Ser vi tu de, For ced labo ur and 
Human traf fic kingʼ 3 Cam brid ge Jour nal of Inter na ti o nal and Com pa ra ti ve Law (2014) 407443 
at 429, n 88. 

19 See the cla im supra n 12. In addi tion, as no cases based on the Mau ri ta nian 2007 Sla very 
Act have been bro ught befo re the courts, the Spe cial Rap por te ur was infor med that the Mini stry 
of Justi ce is set ting up a com mis sion to revi ew the law and pro vi de sug ge sti ons on how to stren
gthen it. The Govern ment does not have defi ni ti ve data on the natu re and inci den ce of sla very in 
Mau ri ta nia, which furt her exa cer ba tes the pro blem of pro perly addres sing sla very. Alt ho ugh forms 
of sla very such as ser fdom have been repor ted in Mau ri ta nia, the law makes no refe ren ce to them. 
Eit her the cases were rec las si fied and filed under a dif fe rent name such as ‘inhe ri tan ce or land 
dis pu te’ or were not pur sued owing to insuf fi ci ent docu men tary evi den ce, or the per son who put 
for ward the cla im was put under pres su re from her exten ded family, master or some ti mes local 
aut ho ri ti es to retract her cla im. This results in cases never being repor ted as ‘sla very’ cases and 
the re fo re – judi ci ally – sla very cases do not exist. Report of the Spe cial Rap por te ur on con tem po
rary forms of sla very, inclu ding its cau ses and con se qu en ces, supra n 9 at p. 16 and pp. 18-19.

20 Ava i la ble at www.legi sla tion.gov.uk/ukpga/2015/30/con tents/enac ted, acces sed 25 August 
2019.

21 Austra li a’s poten tial modern sla very act was intro du ced and model led after the UK’s 
Modern Sla very Act in 2015. Modern Sla very Act No. 153, 2018, C2018A00153. Modern sla very 
means con duct which would con sti tu te: (a) an offen ce under Divi sion 270 or 271 of the Com mon-
we alth Cri mi nal Code; or (b) an offen ce under eit her of tho se Divi si ons if the con duct took pla ce 
in Austra lia; or (c) traf fic king in per sons, as defi ned in Art. 3 of the Pro to col to Pre vent, Sup press 
and Punish Traf fic king in Per sons, Espe ci ally Women and Chil dren, sup ple men ting the Uni ted 
Nati ons Con ven tion aga inst Tran sna ti o nal Orga ni zed Cri me, done at New York on 15 Novem ber 
2000 ([2005] ATS 27); or (d) the worst forms of child labo ur, as defi ned in Art. 3 of the ILO Con
ven tion (No. 182) con cer ning the Pro hi bi tion and Imme di a te Action for the Eli mi na tion of the 
Worst Forms of Child Labo ur, done at Gene va on 17 June 1999 ([2007] ATS 38).

22 Ramac han dra Koma la, A̒ustra lia Starts Tac kling Modern Sla very. New South Wales Adds 
Penal ti es for Offen ders Under Sta te Lawʼ Human Rights Watch, ava i la ble on www.hrw.org/
news/2019/01/09/austra lia-starts-tac kling-modern-sla very, acces sed 25 Sep tem ber 2019.

23 Vir gi nia Man to u va lou, ʻThe Many Faces of Sla very: the Exam ple of Dome stic Workʼ 2012, 
ava i la ble at www.aca de mia.edu /1522698/The _Man y_Faces_of_Sla very_The _Exam ple_of_Dome-
stic_Work, acces sed 10 April 2019. New forms emer ge and spread under con tem po rary sla very 
notion. It is said that this term covers tra di ti o nal sla very, the insti tu ti ons and prac ti ces simi lar to 
sla very such as debt bon da ge, ser fdom, for ced mar ri a ge and for ced labo ur. UN Human Rights 
Coun cil (2017) Report of the Spe cial Rap por te ur on con tem po rary forms of sla very inclu ding its 
cau ses and con se qu en ces, A/HRC/36/43, pp. 3-4.
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is chal len ged with deter mi na tion whe re it exists and starts.24 Artic le 1 of Sla very 
Con ven tion dec la res it’s unac cep ta bi lity and sho uld be seen as the com mon deno-
mi na tor on which every sta te could agree.25 Some aut hors point out that men ti o ned 
sla very defi ni tion is insuf fi ci ent sin ce it is con nec ted to legal con cept of (the right 
of) owner ship, lea ving other forms wit ho ut evi den ce of the master-pro perty rela-
ti on ship.26 Accor ding to Allain, the re is an acu te need to esta blish a pro per under-
stan ding of sla very defi ni tion in inter na ti o nal law, sin ce the start of 21 cen tury. 
ECtHR and Inter na ti o nal Cri mi nal Tri bu nal for the for mer Yugo sla via (ICTY) 
have repre sen ted con tra dic tory deter mi na ti ons whe re sla very is con cer ned.27 Ela-
bo ra ting furt her in this paper, con tra dic tory posi ti ons are based on applied sla very 
notion: ECtHR uses de iure and ICTY de fac to notion of sla very, which then leads 
to dis tinct deci sion-making pro cess and result. 

3. SLA VERY AND SER VI TU DE: SCE NA RI OS AND LEGAL RESPON SE

Besi des spe ci fic jud ge ment proc la ma tion and deri ved Sta te obli ga ti ons, influ-
en ce of the ECtHR to nati o nal systems is a well-recog ni zed fact- pre ci se noti ons 
mea ning, con cept-deve lo ping role, inter pre ta tion thro ugh rele vant inter na ti o nal 
and nati o nal acts...28 ECHR pro vi des an abso lu te pro hi bi tion in Artic le 429 and 
com pre hends posi ti ve rat her than nega ti ve Sta te obli ga ti ons, sin ce the per pe tra tor 
will usu ally be indi vi du als.30 Aut hors point out the hie rarchy in terms of vio la tion 

24 Knott, supra n 11 at 209. 
25 Ramo na Vijeyara sa and Jose Miguel Bel lo Vil la ri no, ʻModern Day Sla verya Judi cial 

Catchall for Traf fic king, Sla very and Labo ur Explo i ta ti on: A Cri ti que of Tang and Rant sevʼ 38 
Jour nal of Inter na ti o nal Law and Inter na ti o nal Rela tion (2013) 3876, pp. 5556. 

26 Ibid.
27 Jean Allain, ʻThe Defi ni tion of Sla very in Inter na ti o nal Lawʼ52 Howard Law Jour nal 

(2009) 239-275, at 242.
28 Court fol lows analytical fra me work-first it inter pre tes the mate rial sco pe of the right invo-

ked (how sho uld for exam ple sla very be defi ned), which is defi ni ti o nal sta ge, pro ce eds with cla-
rifying  the obli ga ti ons impo sed upon sta tes which is an appli ca tion sta ge. Vla di sla va Stoyano va, 
Human Traf fic king and Sla very Recon si de red, Con cep tual Limits and Sta tes’Posi ti ve Obli ga ti ons 
(Cam brid ge Uni ver sity Press, 2017) at 219.

29 Art. 4., Pro hi bi tion of sla very and for ced labo ur. 1. No one sho uld be held in sla very or ser-
vi tu de. 2. No one shall be requ i red to per form for ced or com pul sory labo ur. 3. For the pur po se of this 
Artic le, the term ‘for ced or com pul sory labo ur’ shall not inclu de any work requ i red to be done in the 
ordi nary cour se of deten tion impo sed accor ding to pro vi si ons of Art. 5 of this Con ven tion or during 
con di ti o nal rele a se from such deten tion; any ser vi ce of a mili tary cha rac ter, or in case of con sci en
ti o us objec tors in coun tri es whe re they are recog ni zed, ser vi ce exac ted instead of com pul sory mili-
tary ser vi ce; any ser vi ce exac ted in case of emer gency or cala mity thre a te ning the life or wellbeing 
of the com mu nity; any work or ser vi ce which forms part of nor mal civic obli ga ti ons. 

30 Wili am A. Scha bas, The Euro pean Con ven tion of Human Rights, A Com men tary (Oxford 
Uni ver sity Press, 2015) at 206. 
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seve rity. Sla very (requ i ring owner ship), ser vi tu de (requ i ring for ced labo ur cou pled 
with com pul sion to live on anot her’s pro perty) and for ced labo ur (invo lun tary 
work extrac ted under mena ce with no pro pri e tary ele ment).31 Com pa red to some 
other rights and fre e doms, sla very pro hi bi tion is bro ught to life only thro ugh few 
ECtHR jud gments, even less when it comes to chil dren vic tims. To inter pret this, 
we could que sti on the nati o nal com pe tent aut ho ri ti es under stan ding man ner, vic tims’ 
rights awa re ness,32 unsuc cessful case han dling and sla very notion com pre hen sion 
in gene ral33 but par ri pasu ECtHR know how in spe ci fic cases.

Sili a din v. Fran ce34 was the first ECtHR case regar ding Artic le 4.35 Appli cant 
arri ved in Fran ce with Mrs. D. in Janu ary 1994, with a pas sport and a tou rist visa. 
She had 15 years and 7 months. It was arran ged that she would attend school and 
work for Mrs. D. at her home (until the cost of her air tic ket had been reim bur sed). 
In rea lity, she beca me an unpaid hou se cle a ner for Mr. and Mrs. D., her pas sport 
was taken. She was ‘lent’ to Mrs. B, who had two small chil dren, to assist her with 
hou se hold work. Sili a din had to work 15 hours a day for seve ral years, wit ho ut 
being paid and days off. During the pro ce du re, she sta ted she had felt like a hou-
se sla ve. Deci ding upon this case, ECtHR con fir med for ced labo ur and ser vi tu de 
but sta ted sla very as ‘the real right of pro perty whe re a per son falls on the object’ 
was not con fir med. Sin ce, for the effec ti ve deter ren ce pur po se, Mem ber sta tes 
have to cri mi na li ze and pro se cu te acts invol ving sla very, ser vi tu de and for ced 
labo ur, Fran ce vio la ted Artic le 4 ECHR- sla very and ser vi tu de were not expli citly 
part of its Cri mi nal Code. The re was only a gene ral pro vi sion on labo ur explo i ta ti on, 
so Mr. and Mrs. D. were not con vic ted.36 

31 Kea ne, supra n 9 at 171. 
32 Bar ba ra Her ceg Pak šić and Miro slav Jukić, ʻPri mje na kon ven cij skog pra va u pod ruč ju 

zabra ne rop stva i pri sil nog rada: Europ ski stan dar di i hrvat ska postig nu ćaʼ /ECHR Pro hi bi tion of 
Sla very and For ced Labo ur: Euro pean Stan dards and Cro a tian Accom plis hments/23 Hrvat ski lje-
to pis za kazne ne zna no sti i prak su, (2016) pp. 281-310.

33 Besi des migra tion chal len ges, con cep tual con nec tion to traf fic king con di tion new sla very 
con to u res, so cla rity and the noti ons limits cove red by Art. 4 ECHR are yet to be seen. From 2010 
and Rant sev jud gment, traf fic king in human beings (THB) came under the sco pe of Art. 4 ECHR. 
By its very natu re and aim of explo i ta ti on, THB is based on the exer ci se of powers attac hing to 
the right of owner ship, descri bed in the expla na tory report accom panying the Anti-Traf fic king 
Con ven tion as the modern form of the old wor ldwi de sla ve tra de. See, Gui de on Artic le 4 of the 
Con ven tion – Pro hi bi tion of sla very and for ced labo ur, Euro pean Court of Human Rights, 31 
Decem ber 2018, at 6. 

34 Appli ca tion No 73316/01, 26 July 2005. 
35 Helen Duffy, ʻLiti ga ting Modern Day Sla very in Regi o nal Courts: A Nascent Con tri bu tionʼ 

14 Jour nal of Inter na ti o nal Cri mi nal Justi ce (2016) 375–403, at 378. Stoyano va, supra n 10 at 413.
36 Besi des Art. 4 ECHR, other tre a ti es and docu ments were vio la ted- Arts. 19, 32 and 36 of 

the Con ven tion on the Rights of the Child; then the Pro to col on the Pre ven tion, Sup pres sion and 
Punis hment of Traf fic king in Per sons, espe ci ally Women and Chil dren, the Con ven tion on the 
Abo li tion of Sla very, the Sup ple men tary Con ven tion on the Abo li tion of Sla very and Insti tu ti ons 
and Prac ti ces simi lar to Sla very.
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This deci sion had an effect seven years later, on sub se qu ent case of two 
Burun dian girls explo i ted in Fran ce, C.N. and V. v. Fran ce.37 Fran ce again38 vio-
la ted the Artic le 4 gro un ded on inap pro pri a te cri mi nal law fra me work. The appli-
cants, two sisters born in Burun di with French nati o na lity, arri ved in Fran ce aged 
16 and 10 years, esca ping the 1993 Burun di civil war. Mr. and Mrs. M, the ir 
rela ti ves with seven chil dren living in Fran ce, gain the guar di an ship. Sisters did 
all the hou se work and were used as hou se cle a ners. They gai ned no access to a 
bat hro om, were not allo wed to eat with the family (were given occa si o nal lef to-
vers) and were not paid or given days off. Con si de ring the dif fe ren ce in work 
bet we en sisters (the older sister did the actual hou se maid work), and given the fact 
that the re has been a thre at of retur ning to ori gin coun try, this court con clu ded 
that only the first sister was subjec ted to for ced labo ur and ser vi tu de. Sla very was 
not que sti o ned.

Migrant dome stic wor kers are at heig hte ned risk of cer tain forms of explo i-
ta ti on and abu se39 that vio la te not only sla very pro hi bi tion (inclu ding ser vi tu de 
and for ced labo ur), but also the right to health, to ade qu a te living stan dard, inclu-
ding ade qu a te food, right to phys ical inte grity and the pro hi bi tion of tor tu re, right 
to pri vacy, fre e dom of move ment. It can entail other vio la ti ons such as reli gion 
free doms, the right to family life.40 Explo i ta ti on on behalf of diplo ma tic per son nel 
is a spe ci fic pro blem sin ce many of seve re cases face the pro blem of employers’ 
diplo ma tic immu nity. Sla very pro hi bi tion is a peremp tory norm (ius cogens), the-
re fo re, inter na ti o nal tre a ti es or custo mary rules do not pos sess the same nor ma-

37 Appli ca tion No 67724/09, 11 Octo ber 2012. 
38 In both cases the court’s deci sion relied on the fact that it had already pena li zed Fran ce 

for fai ling in its posi ti ve obli ga ti ons to pro tect vic tims of for ced labo ur, ser vi tu de and sla very, 
ava i la ble at www.crin.org/en/library/publi ca ti ons/fran ce-explo i ta ti on-case-sees-sla very-cri mi na-
li sed-last, acces sed 12 Decem ber 2018. Beca u se of the se cases, Fran ce amen ded CC pro vi si ons in 
the sum mer of 2013, intro du cing five new offen ces (reduc tion to sla very, ser vi tu de, for ced labor, 
for ced ser vi ces and the remo val of organs, with man da ting pri son sen ten ces of up to 30 years for 
the most seri o us offen ces). 

39 Accor ding to UN, Com mit tee on Migrant Wor kers 2011: Gene ral Com ment on Migrant 
Dome stic Wor kers: CMW/C/GC/1, 23 Febru ary 2011, Intro duc tion, p.7., iso la tion and depen den ce 
are the main rea son. The situ a tion often inclu des the iso la tion of life in a fore ign land and lan gu-
a ge, dis tan ce from family; lack of basic sup port systems and unfa mi li a rity with the cul tu re and 
nati o nal labo ur and migra tion laws. The re is depen den ce on the job and employer beca u se of 
migra tion-rela ted debt, legal sta tus, prac ti ces of restric ting the ir fre e dom to lea ve the wor kpla ce.

40 Repor ted cases ran ge from less seve re labor law infrin ge ments (e.g. no remu ne ra tion for 
over ti me work, less wages than agreed befo re hand) over seve re forms of labor explo i ta ti on (wages 
far below the mini mum wage, over long wor kings hours, no days off or holi days) to wor king and 
living con di ti ons that amo unt to for ced labor and sla very-like prac ti ces (low or lite rally no pay ment 
of wages, having to work aro und the clock, restric ti ons of liberty, inhu man accom mo da tion and 
food, physical and sexu al vio len ce). Ange li ka Kar tusch, Dome stic Wor kers in Diplo mats’ Hou se-
holds Rights Vio la ti ons and Access to Justi ce in the Con text of Diplo ma tic Immu nity. Analysis of 
Prac ti ce in Six Euro pean Coun tri es. Ger man Insti tu te for Human Rights (2011) at 5.

1372

Bar ba ra P. Her ceg Pak šić, Ph.D., A Con tri bu tion to Sla very Deba te: Dome stic Labo ur... (str. 1365–1389)



ti ve strength. Howe ver, host coun tri es often remain inac ti ve.41 In cases whe re 
legal pro ce e dings are invol ved, they are pri ma rily based on labo ur law and have 
a form of out- of- court nego ti a ti ons direc ted to finan cial set tle ments.42

3.1. Inter mez zo: Sla very Defi ni tion Clo se Up 

The re are dif fe rent aca de mic (the o re ti cal) and judi cial points of view on how 
we sho uld inter pret the exi sting defi ni tion. Accor ding to rele vant lite ra tu re on this 
topic, it seems rea so na ble to redu ce pos si ble inter pre ta tion on two view po ints: de 
iure and de fac to sla very notion. In short, de iure sla very is sta tus as a recog ni tion 
of sla very in law and de fac to sla very is a con di tion as sla very in fact.43 None of the 
anti-sla very pro vi si ons pro hi bits or limits the inter pre ta tion only on one of the se two 
opti ons. Both stands, as discus sed later, are repre sen ted in spe ci fic judi cial deci si ons. 

Histo ri cal aspect use fully ser ves for tele o lo gi cal inter pre ta tion.44 De iure 
con cept, based on sla very sta tus, con nects it with owner ship or exer ci se owner ship 
over anot her per son. Law or legal norms are con di ti o ned by sta tus. This posi tion 
suf fers justi fied objec ti ons that can be redu ced to one of Gross and Tho mas: it 
would make the Sla very Con ven tion lar gely irre le vant beca u se de iure sla very is 
now abo lis hed almost everywhe re.45 Indeed, modern legal systems do not recog-
ni ze the pos si bi lity of owning anot her human being (the only living cre a tu re 
some o ne can legally own is ani mal).46 Nevert he less, this did not pre vent the EC-
tHR from accep ting this de iure under stan ding and thus dec li ning sla very con fir-
ma tion in Sili a din case. The ECtHR itself acknow led ged in the later deci sion that 
such a nar row under stan ding ulti ma tely depri ves vic tims of prac ti cal and effec ti ve 

41 Ibid, at 6. This study focu ses on prac ti ces in Aus tria, Bel gi um, Fran ce, Ger many, Swit-
zer land, and the Uni ted King dom in the ir capac ity as host sta tes for fore ign diplo ma tic mis si ons 
and inter na ti o nal orga ni za ti ons. For exam ple, alle ged rights vio la ti ons by diplo mat employ ers 
expe ri en ced by pri va te dome stic wor kers noti fied in Fran ce from 2010- 1 case and in Uni ted King-
dom 3 cases. See at 20.

42 Ibid, at 38-40. 
43 Allain, supra n 27 at 261.
44 Allain emp ha si zes that in the cour se of new inter pre ta ti ons it is neces sary to bear in mind 

the history of the cre a tion of the Sla very Con ven tion. For exam ple, as pro po sed in 1925 the draft 
Art. 2(b) was to bring abo ut pro gres si vely and as soon as pos si ble the disap pe a ran ce of sla very in 
every form, notably the case of dome stic sla very and simi lar con di ti ons. Ibid at 246. Gene ral rule 
of inter pre ta tion from Art. 31 of Vien na Con ven tion on the Law of Tre a ti es, 1969, TS vol 1155: A 
tre aty shall be inter pre ted in good faith in accor dan ce with the ordi nary mea ning to be given to 
the terms of the tre aty in the ir con text and in the light of its objects and pur po se. 

45 Ari e la J. Gross and Chan tal Tho mas, ʻThe New Abo li ti o nism, Inter na ti o nal Law and the 
Memory of Sla veryʼ 35 Law and History Revi ew (2017) 99118, at 114.

46 For exam ple, sla very was asso ci a ted with owner ship san cti o ned by the legal system in 
Inter na ti o nal Cove nant on Civil and Poli ti cal Rights. This is a limi ted under stan ding of what sla-
very could mean under human rights law today and would imply making it a defunct legal con cept. 
Stoyano va, supra n 28 at 220. 
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pro tec tion.47 Kea ne invi tes on rene wed law, rea so ned with reluc tan ce to call sla-
very anything that is not chat tel sla very based on owner ship.48

On the other hand, de fac to notion tar gets the con di tion, the per for man ce of 
acti ons inhe rent to pro perty: powers attac hed to the rights of owner ship. Sla very 
Con ven tion allows us to take his posi tion sin ce sla very ‘con di tion’ is a part of its 
Artic le 1 pro vi sion. It seems more sui ta ble for con tem po rary explo i ta ti ve prac ti ce 
but the chal len ge is the re is no direct gui dan ce or cri te ria, which powers are in 
focus. Regar dless of that, some of the courts have shown the adap ta bi lity to con-
tem po rary times and applied this stan ce. For exam ple, the deci sion of ICTY Appe-
als Cham ber in Kuna rac et al case from 2002.49 The case was dea ling with ensla-
ve ment as moda lity of cri me aga inst huma nity regar ding Muslim woman held in 
deten tion cen tres in Foča and other loca ti ons in Bosnia and Her ce go vi na, kept 
the re by Serb for ces in 1992 and 1993. This Court accep ted the fact that con tem-
po rary sla very forms have tran sfor med and out grown the ‘chat tel sla very’. ICTY 
recog ni zed they are gro un ded on powers attac hing to the right of owner ship that 
are not mani fe sted in extre me ways, but encom pass juri di cal per so na lity destruc-
tion. In the case of vari o us con tem po rary forms, the vic tim is not subject to the 
exer ci se of the radi cal rights of owner ship asso ci a ted with ‘chat tel sla very’, but in 
all cases, beca u se of the exer ci se of any or all of the powers attac hing to the right 
of owner ship, the re is some destruc tion of the juri di cal per so na lity… The Appe als 
Cham ber obser ved that the law does not know of a ‘right of owner ship over a 
per son’ so pre pa red a list of indi ca ti ve cri te ria. They are not nume rus cla u sus and 
inclu de the ‘con trol of some o ne’s move ment, con trol of physical envi ron ment, 
psycho lo gi cal con trol, mea su res taken to pre vent or deter esca pe, for ce, thre at of 
for ce or coer cion, dura tion, asser tion of exclu si vity, subjec tion to cruel tre at ment 
and abu se, con trol of sexu a lity and for ced labo ur’.50 

The other nota ble exam ple was High Court of Austra lia in The Que en v. Tang, 
from 2008, invol ving women pro vi ding sexu al ser vi ces.51 The case aga inst brot hel 

47 C. N. and V. v Fran ce, para. 121.
48 Kea ne, supra n 9 at 167.
49 Inter na ti o nal Tri bu nal for the Pro se cu tion of Per sons Respon si ble for Seri o us Vio la ti ons of 

Inter na ti o nal Huma ni ta rian Law Com mit ted in the Ter ri tory of the For mer Yugo sla via sin ce 1991, 
IT9623& IT9623/1A, 12 June 2002. The Appe als Cham ber accepts the chi ef the sis of the Trial 
Cham ber that the tra di ti o nal con cept of sla very, as defi ned in the 1926 Sla very Con ven tion and often 
refer red to as ‘chat tel sla very’ has evol ved to encom pass vari o us con tem po rary forms of sla very, 
which are also based on the exer ci se of any or all of the powers attac hing to the right of owner ship. 
Art. 1(1) of the 1926 Sla very Con ven tion spe aks more guar dedly ‘of a per son over whom any or all 
of the powers attac hing to the right of owner ship are exer ci sed’. See points 117 and 118, Jud gment of 
June 2002, Pro se cu tor v Dra go ljub Kuna rac, Rado mir Kovač and Zoran Vuko vić, ava i la ble at www.
icty.org/x/cases/kuna rac/acjug/en/kun-aj020612e.pdf, acces sed 13 Sep tem ber 2019.

50 Ibid, point 119.
51 The Que en v Tang, [2008] HCA 39, 28 August 2008, M5/2008. Ava i la ble at www.austlii.

edu.au/cgibin/sino disp/au/cases/cth/HCA/2008/39.html?stem=0&synonyms=0&query=title 
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owner Wei Tang was the first jury con vic tion under the sla very offen ces in Austra-
lia. Women, pre vi o usly pro vi ding sexu al ser vi ces in Tha i land, volun ta rily arri ved 
in Austra lia to con ti nue with this acti vity. Each of them was paid USD 20,000 and 
was requ i red to return USD 45,000 (tran sport, living and paid sums). They wor ked 
for six days a week, redu cing the ir debt by USD 50 per cli ent. They did not spe ak 
English, knew no one or what they are facing; they were told that they sho uld be 
hiding and avo i ding immi gra tion offi ci als. The ir pas sports and tra vel tic kets were 
taken. They were not loc ked and were well taking care of. Appli ca tion of de iure 
term was con si de red incon si stent with the con text and the pur po se of the uni ver-
sal natu re of Sla very Con ven tion, having in mind that Sta tes Par ti es do not recog-
ni ze sla very as a legal sta tus. Sin ce the text allows both de iure and de fac to 
under stan ding, Austra lian jud ges deve lo ped the ir own indi ca tors. 

In both of men ti o ned jud gments, faced with the chal len ge of appro pri a te and 
up to date sla very under stan ding as well as the impos si bi lity of owner ship over 
per son, courts deci ded to reject de iure sla very stan ce and con fir med the sla very 
thro ugh de fac to notion. The lat ter impli es owner ship powers over a per son wit-
ho ut legal bac kgro und. It still exist in law whe re any or all powers attac hing to 
the right of owner ship are exer ci sed, in respect of a per son subjec ted to con trol 
tan ta mo unt to pos ses sion…when a per son is con trol led as if she were a thing.52 
This con cept is bro a der than the clas sic chat tel sla very and has two aspects- the 
per pe tra tors aspect (con cerns con trol over the vic tim) and the vic tim aspect (con-
cerns the fre e dom of cho i ce).53 

The impor tant step in furt her con cept deve lop ment hap pe ned in 2012, when 
Bel la gio-Har vard Gui de li nes on the Legal Para me ters of Sla very were adop ted 
(BH Gui de li nes).54 They rela te to the 1926 sla very defi ni tion, but go a step furt her 
in cla ri fi ca tion. Exe cu ti on of the powers inhe rent to owner ship are proc la i med as 
con sti tu ting con trol over a per son in such a way as to sig ni fi cantly depri ve that 
per son of his or her indi vi dual liberty, with the intent of explo i ta ti on thro ugh the 

(%222008%20HCA%2039%22, acces sed 13 Janu ary 2019. See also, Jean Allain, ʻR v Tang, Cla
rifying  the Defi ni tion of Sla very in Inter na ti o nal Lawʼ10 Mel bo ur ne Jour nal of Inter na ti o nal Law 
10 (2009) pp. 246-255. 

52 Allain and Hic key, supra n 14 at 938.
53 Accor ding to Kolo di zner, the re are two aspects of de fac to sla very: the aspect of the sla ve, 

that is, the aspect of his fre e dom, and how much he is con trol led, and the sla ve owner and the 
exer ci se of con trol which is seen as domi na tion over the vic tim’s fre e dom of cho i ce. Iri na Kolo di-
zner, ʻR v Tang: Deve lo ping an Austra lian AntiSla very Juri spru den ceʼ 31 Sydney Law Revi ew 
(2009) 487-497, at pp. 491-495.

54 Bel la gio-Har vard Gui de li nes on the Legal Para me ters of Sla very. Ten gui de li nes aimed 
at cla rifying  the sla very deter mi na tion based on Art. 1 of the 1296 Sla very Con ven tion and Art. 7 
(a) of the 1956 Sup ple men tary Con ven tion. Gui de li nes are ava i la ble at www.law.qub.ac.uk/scho ols/
Scho o lo fLaw/File Sto re/File to u pload,651854,en.pdf, acces sed 10 Sep tem ber 2019. Cri tics of the 
proc la i med sla very under stan ding are argu ing that it is cir cu lar beca u se the inhe rent owner ship 
con trol is again expla i ned by owner ship. Gross and Tho mas, supra n 45 at 115.
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use, mana ge ment, pro fit, tran sfer or dis po sal of that per son. Usu ally this exer ci-
se will be sup por ted by and obta i ned thro ugh means such as vio lent for ce, decep-
tion and/or coer cion. 

Pre sen ted con cept has objec ti ve and subjec ti ve com po nent. The first one 
aims at esta blis hing a sig ni fi cant liberty depri va tion. Depri va tion is a synonym 
for com ple te sub trac tion or subju ga tion, in its essen ce it is an abso lu te term. We 
beli e ve that depri va tion of liberty (as a full sub trac tion) is not neces sary to con-
firm sla very, beca u se then the word ‘sig ni fi cantly’ is simply redun dant. Star ting 
from pre sump tion that the intent was to hig hlight the con si de ra ble con trol of per-
so nal fre e dom (of move ment, cho i ce and deci sion-making), maybe ‘restric tion’ 
can ope ra te as more fun cti o nal con cept. To that extent, the objec ti ve com po nent 
of sla very can be under stood and inter pre ted as a major/sig ni fi cant limi ta tion/
restric tion of per so nal fre e dom aimed at cre a ting of sig ni fi cant depen dency rela-
tion.55 The subjec ti ve com po nent inclu des the per pe tra tors intent of explo i ting the 
vic tim in dif fe rent ways, most often, in labo ur. 

It is con si de red that ‘insti tu ti ons and prac ti ces simi lar to sla very’ have the ir 
basis in inter na ti o nal law thro ugh the 1926 and 1956 Con ven tion. Such prac ti ces 
can reach sla very level as soon as owner ship powers are esta blis hed. This leads 
to a con clu sion of the spe ci fic gra da tion, accor ding to which sla very is the most 
dif fi cult form of explo i ta ti on and the other forms are wea ker.56 It seems accep ta-
ble to com pre hend sla very con cept as con trol con duc ted thro ugh sig ni fi cant limi-
ta tion of per so nal fre e dom that inclu des explo i ta ti ve prac ti ce. This inclu des de 
iure (sta tus) and de fac to (con di tion) notion. The stand po ints of other aut hors also 
go in this direc tion.57 This per so nal fre e dom would inclu de the fre e dom of move-
ment and cho i ce and deci sion making regar ding per so nal que sti ons. The vic tim 
of sla very con duct most often does not have any mec ha nism or the pos si bi lity to 
alter or modify her situ a tion.

55 Her ceg Pak šić and Jukić, supra n 32 at 290.
56 This kind of rela tion is com pa ra ble to tor tu re- cruel, inhu man and degra ding tre at ment. 

Inter na ti o nal bodi es uni formly con si der fac tors such as the natu re of the acts, the degree of men-
tal or physical harm, the pur po se and intent of the inter ro ga tors, and the acqu i e scen ce or par ti ci-
pa tion of public offi ci als in asses sing whet her con duct con sti tu tes tor tu re or inhu man or degra ding 
tre at ment. David Weis sbrodt, and Cheryl Heil man, ʻDefi ning Tor tu re and Cruel, Inhu man, and 
Degra ding Tre at mentʼ 29 Law & Ine qu a lity, (2011) 343394, at 393. The legal dif fe ren ce bet we en 
tor tu re and other forms of ill tre at ment lies in the level of seve rity of pain or suf fe ring impo sed. 
In addi tion, tor tu re requ i res the exi sten ce of a spe ci fic pur po se behind the act – to obtain infor
ma tion, for exam ple. The dis tin ction bet we en tor tu re and CIDT rela tes pri ma rily to the que sti on 
of per so nal liberty. Man fred Nowak and Eli za beth McArt hur, ʻThe dis tin ction bet we en tor tu re 
and cruel, inhu man or degra ding tre at mentʼ 16 Tor tu re (2006) 147151, at 151.

57 Jean Allan and Kevin Bales, ʻSla very and its Defi ni ti onsʼ14 Glo bal Dia lo gue 14 Rese arch 
Paper No. 12-06, (2012) pp. 3-7, ava i la ble at hydra.hull.ac.uk/assets/hull:9986/con tent, acces sed 
15 March 2019. 
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3.2. Stress Test: Re-exa mi ning ECtHR Posi ti ons

As men ti o ned ear li er, unli ke some other courts, ECtHR inter prets sla very as 
nar row de iure con cept, requ i ring owner ship san cti o ned by the legal system and 
fol lo wing the phra se ‘genu i ne right of legal owner ship’. It does not offer any pro-
ac ti ve stan ce of inter pre ting sla very from a con tem po rary per spec ti ve.58 Below 
we analyse two men ti o ned jud gments to re-exa mi ne cer tain posi ti ons and explo-
re pos si ble out co mes accor ding to BH Gui de li nes cri te ria (from gui de li ne 4). 
Besi des the child vic tim fea tu re, in both cases vic tims were migrant girls, explo-
i ta ti ve prac ti ce was regar ding dome stic work, the coun try was Fran ce and sla very 
was uncon fir med. In both cases, Artic le 1 of Sla very Con ven tion was used. We 
explo re other pos si ble man ner of rea so ning con struc ting a test mana ged by BH 
Gui de li nes.59

BH Gui de li nes sug gest that exer ci se any or all of the powers from the abo ve 
table shall pro vi de evi den ce of sla very if they demon stra te con trol over a per son 
tan ta mo unt to pos ses sion.60 It is visi ble that in both cases all or almost all Gui de-
li nes para me ters have been ful fil led. This heads us with a que sti on of con trol,61 
a cru cial ele ment com mon to all the forms of explo i ta ti on. The impor tan ce is 
stres sed in men ti o ned ICTY posi ti ons that chat tel sla very is impos si ble today but 
what is impor tant is an issue of con trol.62 From psycho lo gi cal aspect, it is con nec-
ted with vic tim’s vul ne ra bi lity whe re sla very con ducts seems like per ma nent 
situ a tion fol lo wed by fee lings of fear, aban don ment, hel ples sness, ina bi lity to 
chan ge the situ a tion, thre ats of being sent back to nati ve coun try… When chil dren 
are invol ved, the situ a tion is wor se so con trol esta blis hment can be an easy for 

58 Stoyano va, supra n 28 at 246.
59 Ten gui de li nes refer to the legal defi ni tion, the exer ci se of the powers attac hing to the right 

of owner ship; the pos ses sion that is foun da ti o nal to sla very; exam ples of powers attac hing to the right 
of owner ship (buying, sel ling or tran sfer ring a per son, using a per son, mana ging the use of a per son, 
pro fi ting from the use of a per son, tran sfer ring a per son to an heir or suc ces sor, dis po sal, mistre at-
ment or neglect of a per son); making a deter mi na tion as to whet her sla very exists; expro pri a ti on; 
ter mi no logy; dis tin ction bet we en sla very and for ced labo ur; dis tin ction bet we en sla very and ‘insti
tu ti ons and prac ti ces simi lar to sla very’ and situ a tion when sla very and les ser ser vi tu des are pre sent. 

60 Bel la gio-Har vard Gui de li nes on the Legal Para me ters of Sla very, Gui de li ne 2 and 3.
61 Con trol and fre e dom of cho i ce are cri ti cal ele ments rela ted to sla very cir cum stan ces, 

espe ci ally regar ding degree of move ment restric tion, con trol of the per so nal belon gings and con-
sent/ under stan ding of the rela ti on ship natu re bet we en par ti es. If ele ments of con trol and owner ship 
are accom pa nied with vio len ce thre ats, it is cen tral to iden tify the exi stan ce of sla very. David 
Weis sbrodt, ‘Sla very’ Max Planck Encyclo pe dia of Public Inter na ti o nal Law (2015) ava i la ble at 
opil.ouplaw.com/view/10.1093/law:epil/9780199231690/law-9780199231690-e874, acces sed 02 
April 2019. In C.N. and V v Fran ce, a third party inter ven tion (Aire Cen tre) rai sed the need for 
cla ri fi ca tion of the notion of con trol over indi vi dual in the con text of sla very.

62 At a mini mum, a fin ding of sla very requ i res that the sla ve owner has some degree of con-
trol over the object which is pos ses sed, in this case, a sla ve. Vijeyara sa and Bel lo y Vil la ri no, supra 
n 25 at 70.
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per pe tra tors. Sla very or sla very like con duct vic tim can per ce i ve as bet ter solu tion 
com pa red to pre vi o usly expe ri en ced situ a ti ons, espe ci ally if the ir situ a tion is 
addi ti o nally com plex, i. e. they have rela ti ves, brot hers or sisters in cur rent coun try 
(as in C.N. and V.). 

The ben chmark whet her ser vi tu de amo unts to sla very is the exer ci se of furt-
her con trol over the per son, which enta ils pla cing the vic tim in legal lim bo beyond 
the pro tec tion of law.63 Move ment restric tion, denial of access to legal pro ce du res 
or insti tu ti ons is direct mani fest of that con trol, often accom pa nied with coer cion 
or physical or men tal con stra int. 

Based on the lack of genu i ne right of legal owner ship over Sili a din (con se-
qu ently redu cing her to the sta tus of an object),64 restric ti ve appro ach attac hed 
solely to de iure sla very is cri ti ci zed as incor rect and out of date.65 In C.N. and V., 
ECtHR did not even exa mi ne sla very. Besi des defi ni tion chal len ges, it seems the-
re is a lack of asses sment para me ters. Instead, ser vi tu de was con fir med, which 
we discuss in the later chap ter. 

The re are other indi ca tors, besi des the ones in BH Gui de li nes. Stoyano va sug-
gests three fea tu res that lead to exer ci se of owner ship attri bu tes: a) making a per son 
an object of tran sac tion com bi ned with denial of fre e dom; b) subjec ting a per son to 
the exer ci se of the power of pos ses sion (which also impli es denial of fre e dom) and 
c) unre stric ted usa ge of labo ur capa city com bi ned with denial of fre e dom (which 
impli es the exer ci se of the power of use). Fol lo wed with con trol over vic tim, any of 
the se fea tu res can indi ca te a sla very case.66 Sili a din and C. N. and V. re-exa mi ned 
thro ugh Stoyano va cri te ria could also result with con fir ma tion of sla very. 

3.3. A Few Notes on Ser vi tu de from  
Dome stic Labo ur Explo i ta ti on Per spec ti ve 

In rele vant lite ra tu re and docu ments, ser vi tu de it is fre qu ently con nec ted or 
equ a ted to sla very or cate go ri zed in sla very like prac ti ce. For exam ple, it is dec-
la red that dome stic sla very or ser vi tu de is the main form of sla very that is prac ti-
ced in Euro pe today 67 and has appe a red as a new form of ensla ve ment that for ces 
tho u sands of vic tims to work wit ho ut any finan cial reward.68 This ‘new form of 

63 Stoyano va, supra n 28 at 286.
64 Para. 122.
65 Duffy, supra n 35 at 379.
66 Stoyano va, supra n 28 at 248.
67 Dome stic Sla very, au pairs and mail-order bri des, Coun cil of Euro pe (CoE) Par li a men tary 

Assembly, Doc. 10144, Report of Com mit tee on Equ al Oppor tu ni ti es for Woman and Men, Rap-
por te ur: Mr Giu sep pe Gabur ro, 19 April 2004, point 6. 

68 Dome stic Sla very Report, CoE Par li a men tary Assembly, Com mit te on Equ al Opor tu ni-
ti es for Woman and Men, Rap por te ur: Mr John Con nor, Doc.9102, 17 May 2001, Sum mary, and 
Coun cil of Euro pe Recom men da tion 1523 (2001) on Dome stic Sla very, point 1.
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sla very’ hap pens when vul ne ra ble indi vi dual for ced by physical and/or moral coer-
cion works wit ho ut any sub stan tial finan cial reward, depri ved of liberty and in 
situ a tion con trary to human dig nity.69 Some aut hors disa gree with this equ a ti on, 
emp ha si zing de fac to con di ti ons that desig na te sla very must be excep ti o nally seve-
re to distin gu ish it from les ser ser vi tu de; they must amo unt to total con trol or subjec
tion,70 which points only to quan ti ta ti ve cri te ria. Howe ver, fun cti o nal distin gu is hing 
cri te ria remain uncle ar. Some sug gest a degree of domi na tion,71 others point out that 
ser vi tu de can be a sla very and vice ver sa.72 It is proc la ma ted that sla very is the sta-
tus of per sons who are the pro perty of anot her per son and that ser vi tu de expo ses 
per son to duress, exer ci sed by and/or for the bene fit of anot her per son. In denial of 
the ir liberty cur ta ils the ir fre e dom of move ment and pre vents them from chan ging 
the ir legal sta tus.73 The impor tan ce of ser vi tu de has incre a sed, not only with given 
advan ta ge on behalf of ECtHR, but to the view that con tem po rary cri mi nal law is 
lar gely con cer ned with ser vi tu de whi le it’s ante ce dents were con cer ned with sla-
very.74 Tra di ti o nal sla very invol ves a notion of peo ple as pro perty who were owned, 
modern sla very rarely invol ves the notion of owner ship.75 As seen, dome stic sla very 
cases are dec la red as ser vi tu de, so it can also be per ce i ved as a plan B solu tion when 
sla very is not con fir med. Dome stic labo ur explo i ta ti on exists in many forms and 
vari a ti ons; it is typically done in pri va te homes, per for ming vari o us dome stic tasks 
such as cle a ning, gar de ning and caring for elderly peo ple (care wor kers). This type 
of work is gen de red, custo ma rily done by women.76 Other fea tu res inclu de pas sports 
con fi sca tion, pla cing in a sta te of vul ne ra bi lity, depen den ce to the ir employers, 
unre mu ne ra ted work or with dis pro por ti o na te remu ne ra tion. Wor king con di ti ons 
and accom mo da ti ons are not com pa ti ble to human dig nity. Some vic tims are kept 
loc ked up and some are in ‘self-impo sed con fi ne ment’. They are allo wed to go out 
but per mit ted to be absent only for a cer tain period.77 Vic tims, espe ci ally chil dren, 

69 Ibid, Part III, Expla na tory Memo ran dum, point 1 and 2.
70 Allain and Hic key, supra n 14 at 931.
71 ...the degree of domi na tion can be cri te rion that can faci li ta te the under stan ding of the 

mea ning of ser vi tu de from con tem po rary per spec ti ve...and  use ful for expla i ning the rela ti on ship 
bet we en the con cepts of sla very, ser vi tu de and for ced labor. Stoyano va, supra n 28 at 216-17.

72 Vijeyara sa and Bel lo Vil la ri no, supra n 25 at 57.
73 Dome stic Sla very Report, supra n 68 at points 67 and 69.
74 Sla very had not been pro se cu ted for 200 years in the beli ef that law had abo lis hed the 

cri me and the jux ta po si ti on of the terms sla very and ser vi tu de, which appe ar to distin gu ish the 
past from the pre sent. Kea ne, supra n 9 at 177.

75 It is com mon to both types of sla very that sla ves are for ced to work thro ugh men tal of 
physical thre at with no or lit tle finan cial reward, physically con stra i ned or have restric tion of fre-
e dom of move ment and are tre a ted in a degra ding and inhu ma ne man ner. Dome stic Sla very, au 
pairs and mail-order bri des, supra n 67 at point 4.

76 Man to u va lou, supra n 23 at 1.
77 Dome stic Sla very Report, supra n 68 at Part III, Expla na tory Memo ran dum, point 4-7. 

Whe re an employer does not expressly cur tail a fre e dom of move ment, it is restric ted sin ce a wor-
ker is awa re of her/his ille gal situ a tion and is the re fo re at risk of being arre sted or depor ted.
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face physical and emo ti o nal iso la tion, fear of the out si de world, psycho lo gi cal 
pro blems, depres sion.78 The re are three cate go ri es of vic tims: peo ple rec ru i ted from 
the ir home coun try, peo ple who are prey to traf fic kers who for ced them into this 
work (many of them are chil dren from West Afri ca aged 8-15 and usu ally work for 
the ir com pa tri ots in Euro pe),79 peo ple already under ta king dome stic work and fol-
lo wing the ir employer when coming to Euro pe. Most vic tims are ille gal immi grants 
under the host coun try law.80 Today’s sla ves are pre do mi na tely fema le and usu ally 
work in pri va te hou se holds, star ting out as migrant dome stic wor kers au pairs or 
‘mail-order bri des’.81 On the other hand, dome stic work is hard to regu la te sin ce 
it is per for med in the pri vacy of employer’s hou se hold and often is invi si ble. 

The idea that Sili a din was a sla ve was dismis sed due to the opi nion the re was 
no evi dent of legal owner ship right. Naming this a ser vi tu de, ECtHR sta ted that ser-
vi tu de means an obli ga tion to pro vi de ones ser vi ces impo sed by the use of coer cion.82 
In C. N. and V., ECtHR deci ded that only older sister was in ser vi tu de, com pre hen ded 
as a par ti cu larly seri o us liberty denial, an obli ga tion to pro vi de ser vi ces impo sed by 
the coer cion use. Ser vi tu de, lin ked to the con cept of sla very, embra ces the obli ga tion 
for the serf to live on anot her per son’s pro perty and the impos si bi lity of alte ring his 
con di tion.83 It cor re sponds to ‘aggra va ted’ com pul sory labo ur and the domi nant 
distin gu is hing fea tu re bet we en ser vi tu de and for ced labo ur lies in the vic tims fee ling 
that the ir con di tion is per ma nent and that the situ a tion is unli kely to impro ve. Tho se 
respon si ble for this situ a tion keep this fee ling ali ve and the unde ra ge vic tim sta tus 
often ena bles or faci li ta tes per pe tra tors to act a cer tain way. Fore ign minors are fre-
qu ently unsu bjec ted to iden tity checks and can not be expel led unless they reach 
cer tain age. Many employers send them back to ori gin coun try or com ple tely aban-
don them on the stre ets and repla ce them with youn ger vic tims.84 Besi des Artic le 4, 
sla very/ser vi tu de as such often vio la tes Artic le 3 (pro hi bi tion of tor tu re, inhu man, 
degra ding tre at ment or punis hment) and Artic le 6 (right to access courts).85 

It was undi spu ted that Sili a din wor ked for years wit ho ut remu ne ra tion and 
aga inst her will86 so For ced Labo ur Con ven tion was applied.87 Con fir ming for ced 

78 Ibid, points 39-46.
79 Dome stic Sla very, au pairs and mail-order bri des, supra n 67 at point 9.
80 Dome stic Sla very Report, supra n 68 at points 19-22.
81 Dome stic Sla very, au pairs and mail-order bri des, supra n 67 at Sum mary.
82 Para. 124. In Sup ple men tary Sla very Con ven tion, ser vi tu de as a con cept was not defi ned 

but the re is a defi ni tion of a per son of ser vi le sta tus in Art. 7(b). This is the per son in the con di tion 
or sta tus resul ting from any of the insti tu ti ons or prac ti ces from Art. 1 (debt bon da ge, ser fdom, 
ser vi le mar ri a ge or child ser vi tu de).

83 Paras. 89- 90. 
84 Dome stic Sla very Report, supra n 68 at point 25.
85 Coun cil of Euro pe Recom men da tion 1523 (2001) on Dome stic Sla very, point 3.
86 Para. 114.
87 Con ven tion Con cer ning For ced or Com pul sory Labo ur, 1930 (No.29). For ced or com pul-

sory labor means all work or ser vi ce exac ted from any per son under the mena ce of any penalty 
and for which the per son has not offe red him self volun ta rily.
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labo ur, her posi tion was equ a ted with the one whe re mena ce of thre at exist (‘per-
ce i ved seri o u sness of the thre at’) toget her with the fact that labo ur was not given 
volun ta rily sin ce she actu ally did not have a cho i ce.88 In C. N. and V. the Court 
stres sed the for ced labo ur fac tors that point out the notion of ‘dis pro por ti o na te 
bur den’ only regar ding the older sister.89 

4. CON CLU DING REMARKS- NEW CHAL LEN GES  
FOR ARTIC LE 4 IN DAYS TO COME

Final tho ughts evol ve aro und shown sla very rea so ning- is it an ade qu a te 
appro ach appro pri a te to nowa days soci ety con di ti ons and can it be pos si ble to 
ensu re the ECHR pro tec tion level by reta i ning this atti tu de? The outli ned jud-
gments reflect unfun cti o nal and restric ti ve ECtHR atti tu de, sin ce sla very per se 
was not (yet) con fir med due to tra di ti o nal defi ni tion gui ded by Sla very Con ven tion 
from the begin ning of 20th cen tury. This resul ted in mis sed oppor tu nity to con-
tri bu te to new, up to date inter pre ta tion. Soci ety cir cum stan ces have influ en ced 
the sla very under stan ding direc ting a need for a con tem po rary con text, con si de-
ra tion of a unpre ce den ted sco pe of explo i ta ti on rela ti ons, cases wit ho ut pre vi o us 
simi la ri ti es or known pat terns, recent social con di ti ons and migra ti ons…etc.90 

88 Paras. 118-119. ECtHR corectly accepts the wider con cept of mena ce which com pre hends 
the loss of dif fe rent rights or pri vi le ges as well as the thre at of depor ta tion (that vic tim took seri o usly).

89 Para. 74 regar ding the type and the amo unt of work invol ved. In this case, the first apli cant 
was for ced to work so hard that wit ho ut her Ms would have to employ and pay a prof fe si o nal hou-
se cle a ner. Even tho ugh this is not the paper topic (in the nar row sen se), but it is appro pri a te to 
men tion the cases of for ced mar ri a ges which are in the nati o nal con text inclu ded in the notion of 
ser vi tu de. In that sen se, Cro a tian courts (Supre me Court VSRH, I Kž 274/137 and County Court 
Sisak KMP-33/2011) wrong fully refu sed to apply the traf fic king pro vi sion to case of arran ged 
mar ri a ge of 14-year-old girl, demon stra ting the dif fi cul ti es in human traf fic king recog ni tion. 
County and Supre me Court in this case were led by the fact that the explo i ta ti on pur po se was not 
yet achi e ved. The deci si ons were made wit ho ut taking into acco unt that that human traf fic king 
puts emp ha sis not on the ulti ma te explo i ta ti ve con di ti ons but on the pro cess that leads to explo i ta-
ti on and the fact that human traf fic king falls under the sco pe of Art. 4 ECHR. See, M. Muni vra na 
Vaj da, Sud ska prak sa /Court prac ti ce, 24 Hrvat ski lje to pis za kazne ne zna no sti i prak su/Cro a tian 
Annual for Cri mi nal Law Sci en ces and Prac ti ce, (2017) pp. 723-728.

90 Con ven ti ons of 1926 and 1956 do not fore see a body respon si ble for the inter pre ta tion of 
the Con ven tion pro vi si ons and to rece i ve reports from the Sta tes Par ti es on the ful fil lment of the-
ir obli ga ti ons. The 1956 Con ven tion fore saw the se tasks to the UN Eco no mic and Social Coun cil 
wit ho ut a court body, and in 2008, the Human Rights Coun cil deter mi ned the exi sten ce of a spe cial 
rap por te ur for sla very (Reso lu tion 6/14 of 28 Sep tem ber 2007). All major Human Rights tre a ti es 
after ICCPR (1966) have pro vi ded aut ho ri ta ti ve body respon si ble for peri o dic report revi ew. Urmi-
la Bho o la and Kari Panac ci o ne ʻSla very Cri mes and the Man da te of the Uni ted Nati ons Spe cial 
Rap por te ur on Con tem po rary Forms of Sla veryʼ 14 Jour nal of Inter na ti o nal Cri mi nal Justi ce (2016) 
363–373, at 368. Also, Weis sbrodt, supra 50. 
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Other men ti o ned courts have already set the ir legal stan dards, exten ding the 
inter na ti o nal con cept of ensla ve ment, pro vi ding asses sing fac tors that would be 
indi ca ti ve to sla very qua li fi ca ti on91 as well as openly dec la red de iure sla very 
inap pro pri a te. As often sta ted in the jud gments, ECHR is a living instru ment that 
is to be inter pre ted in the light of con tem po rary con di ti ons whe re ECtHR seems 
to omit more recent posi ti ons and docu ments in this topic. This reflects on many 
rights that are vio la ted by the sla very esta blis hment – the right to fre e dom of deci
sion, fre e dom of move ment, free work and cho i ce of pro fes sion, dig nity, a ran ge 
of par ti cu lar rights aimed at chil dren such as the right to edu ca tion, spe cial pro-
tec tion and the best inte rest of the child... The gene ral lack of pre ci sion of noti ons 
belon ging to Artic le 4 con di tion this situ a tion.

Howe ver, in the jud gment of M. and others v. Italy and Bul ga ria,92 ECtHR 
has subtly modi fied the expres si on given in Sili a din….to clas sic defi ni tion of sla-
very, which requ i red the exer ci se of a genu i ne right of owner ship and reduc tion 
to of the sta tus of the indi vi dual con cer ned to an object.93 Stoyano va cor rectly 
obser ves the lack of the term legal in the expres si on of genu i ne right of owner ship 
and lack of the use of expres si on sta tus or an object.94 

In the chal len ges of the con tem po rary age, the 1926 sla very defi ni tion can 
repre sent a good star ting point, taking into acco unt new inter pre ta tion need, step-
ping back from pro perty/owner ship com pa ri son and sup ple men ting it with the de 
fac to sla very fea tu res. It can not be tena ble stri ving to pin po int it with legally 
impos si ble or unvi a ble con cept.95 It is more sui ta ble to the spi rit of time to advan-
ce the exi sting defi ni tion by analysing the beha vi o ur of per pe tra tors direc ted at 
pos ses sing attri bu tes by esta blis hing con trol and explo i ta ti on of vic tim. BH Gui-
de li nes have cer ta inly con tri bu ted to bet ter under stan ding, as well as pre sen ted 
ICTY and HCA jud ge ment. The term sig ni fi cant depri va tion of a per so nal liber-
ty can be impro ved. Star ting from the the sis of con si de ra ble con trol of per so nal 
fre e dom (move ment, cho i ce and deci sion-making) as suf fi ci ent for sla very con-
fir ma tion, restric tion would seem as accep ta ble term. In that sen se, it would be 
pos si ble to inter pret sla very as a sig ni fi cant restric tion of per so nal fre e dom cre a-
ting depen den ce to a con si de ra ble extent, direc ted at explo i ta ti on in vari o us ways.96

Dome stic labo ur explo i ta ti on found in ECtHR jud gments, it is cal led ser vi-
tu de. The notion per se as well as rela ted men ti o ned docu ments point that this is 
a form of (modern) sla very. For deli mi ting sla very from ser vi tu de, the ECtHR 

91 Har men van der Wilt, ʻSla very Pro se cu ti ons in Inter na ti o nal Cri mi nal Juris dic tionʼ 14 
Jour nal of Inter na ti o nal Cri mi nal Justi ce (2016) 269–283 at p. 275 and 282.

92 Appli ca tion num ber 40020/03, 31 July 2012. 
93 Para. 149.
94 Stoyano va, supra n 28 at 247.
95 Her ceg Pak šić and Jukić supra n 32.
96 See in ibid at 289-290.
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uses the con cept of owner ship (as a con sti tu ent ele ment of sla very). Soci o logy 
aut hors, over quar ter of cen tury ago, sug ge sted that owner ship is no lon ger part 
of sla very and is wrong to asso ci a te them.97 Man to u va lou offers an inte re sting 
exam ple of how pro fes si o nal athle tes are sold but are not con si de red sla ves.98 

Despi te lack of pre ci sion in noti ons that expres sis ver bis belong to Artic le 4, 
ECtHR con ti nu es to enlar ge the pro tec ti ve sco pe. Traf fic king in human beings 
was inclu ded in 2010 due to its natu re con nec ted to sla very, as a form of modern 
sla very. In the recent jud ge ment S. M. v Cro a tia,99 ECtHR deci ded to pla ce ‘explo-
i ta ti on of pro sti tu tion’ to this sco pe. Stres sing here the obli ga tion to inter pret 
Con ven tion in the light of pre sent-day con di ti ons, it ruled that not only traf fic king 
itself, but also explo i ta ti on of pro sti tu tion fell wit hin the sco pe of Artic le 4, con-
si de ring it unne ces sary to iden tify whet her the tre at ment of which the appli cant 
com pla i ned con sti tu ted sla very, ser vi tu de or for ced and com pul sory labo ur.100 

Restric ti ve stan ce on ‘core’ noti ons but rat her libe ral for new co mers, wit ho-
ut affi li a tion expla i ning, is not wit ho ut objec ti ons. Besi des other risen chal len ges, 
the last men ti o ned jud ge ment did not expla in the merits-why does explo i ta ti on for 
pro sti tu tion, in S. M. cir cum stan ces, belong to Artic le 4? This is undo ub tedly a 
sig ni fi cant exten si ve reach. Gro un ded solely on the fact that nati o nal aut ho ri ti es 
had given the appli cant the sta tus of vic tims of traf fic king fol lows res ipsa loqi tur 
rea so ning, which here does not seem the satisfying path.101

In the end, on new pos si ble discus sion are as. Per haps it would bene fit to 
obser ve belon ging noti ons of Artic le 4 from dif fe rent per spec ti ve: not as gra da tion 
based ad valo rem vio la tion level, but rat her as the exi sten ce of vari o us forms of 
sla very. The wide ran ge of often-used ‘modern sla very’ phra se sup ports this sim-
pli fied view. On anot her hand, anot her chal len ge: can we think abo ut the sepa ra-
te and auto no mo us defi ni tion of the ser vi tu de wit ho ut mere con nec tion with sla-
very of lower level that ser ves as the bac kup appli ca tion. This has value regar ding 
vari o us other mani fe sta ti ons of so-cal led modern sla very, an inde fi ni te syntagm 

97 Orlan do Pat ter son, Sla very and social death: A com pa ra ti ve study (Har vard Uni ver sity 
Press, 1982), pp. 1-14

98 Man to u va lou, supra n 11 at 6. 
99 Appli ca tion no 60561/14, 19 July 2018. The case con cer ned a Cro a tian woman’s com pla

int that she had been for ced into pro sti tu tion. In nati o nal pro ce du re, the re was no suf fi ci ent evi-
den ce on coer cion ele ment. She alle ged in par ti cu lar that the aut ho ri ti es had fai led to respond 
ade qu a tely to her com pla int and that Cro a tia lac ked a pro per legal fra me work to deal with such 
issu es. The Court found that Cro a tian aut ho ri ti es did not ful fil the ir pro ce du ral obli ga ti ons under 
Art. 4 of the Con ven tion. The re has accor dingly been a vio la tion of Art. 4 of the Con ven tion.

100 Para. 54 of jud ge ment. 
101 Besi des merits chal len ges (insuf fi ci ent expla na ti on and pro ble ma tic rea so ning on sco pe 

expan si on), the re are admis si bi lity issu es (ECtHR deci ding on facts not risen by appli cant as a 
form of ultra vires doc tri ne), and on com pli an ce regar ding pro ce du ral obli ga tion. See furt her in 
dis sen ting opi nion of jud ge Koske lo.
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that today does not have its exact limits. To con clu de, we cite the excerpt from 
Oswald Pohl case: Sla very may exist even wit ho ut tor tu re. ‘…’ they are still sla ves 
if wit ho ut law ful pro cess they are depri ved of the ir fre e dom by for ce ful restra int. 
‘…’ We might eli mi na te all pro of of ill-tre at ment, over lo ok the star va tion, bea tings, 
and other bar ba ro us acts, but the admit ted fact of sla very – com pul sory uncom-
pen sa ted labo ur – would still remain. ‘…’ Invo lun tary ser vi tu de, even if tem pe red 
by huma ne tre at ment, is still sla very.102
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Prilog raspravi o ropstvu:  
rad djece migranata u središt u pažnje103

Sažetak: Ropstvo te s njim povezana praksa prividno su zaboravljeni 
fenomeni za koje se često smatra kako pripadaju prošlosti. Ipak, migrant ska 
kretanja aktualiziraju ovu zabranjenu praksu te ona dobiva nove obrise. Svrha je 
ovog rada (raz)motriti specifične slučajeve koji su svoj epilog našli pred Europskim 
sudom za ljudska prava a u kojima su žrtve bile djeca. Uzimajući u obzir suvremena 
razmatranja o ropstvu i slič nim odnosima, propitujemo ključne elemente povezane 
s pojmom ropstva pri čemu je naglasak stavljen na nedostatno funkcionalna 
određenja, nesigurnost kriterija procjene te usporedbu s presudama dru gih 
sudova. Obzirom da se Europska konvencija za zaš titu ljud skih prava i temeljnih 
sloboda opisuje kao najsnažniji mehanizam zaš tite ljud skih prava sa značajnim 
učinkom na nacionalne sustave, tragamo za oživotvorenjem konvencijske zabrane 
iz članka 4, analiziramo recentni razvoj na tom području nudeći suvremenu 
perspekt ivu promatranja ropstva. 

Ključneriječi: ropstvo, servitu t, djeca, Europska konvencija za zaš titu ljud-
skih prava, kuć ni rad. 

Datum pri je ma rada: 22.11.2019.

103 Rad je prezentovan na Međunarodnoj naučnoj konferenciji Pravna tradicija i novi pravni 
izazovi, održanoj 03. i 04.10.2019. godine na Pravnom fak ultetu Univerziteta u Novom Sadu.


