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OI'PAHUYEKBA CBOJMHCKE U
3ABEILITAJHE CJIOBOJE

Castceiiax: Y pady ce, Hajiipe, usnasice 0 C8OJUHCKO] c10600U Koja ce louma
Kao 0eo ouwite ciobode Ho8exa, u UpuKda3yjy keHa 0Spanuiersa Kpo3 MHoZ00poj-
He teopujcke Kiacugurayuje, ycio6nene Ho3utuugHUM Upasom u OOKIUPUHAPHUM
iloumareem came ceojuncke ciobooe. Ilocebro ce ykasyje na 3nauaj depunucaroa
02panuuersa ceojuncke coboode 3a oopehusarse UpasHUX TuMuilia ciobooe ile-
ciuuparea. /[pyeu 0eo paoa ioceehien je ouuitium upasHum Spanuyama 3aseuiiajue
c10000e, y OK8UPY KojeZ ce U31adxce O jaBHOM HOPetKy, UpuHyOHUM UpoHaucCUMa
u 0obpum obuuajuma. OcHo6HO Hoaazuwilie ayuiopa je 0a OUwiina Upasua ocpa-
HUYerba c10600e 3a8euilarba UUCKY)Y HoCeOHO HAYUHO UHIepecosarse 3002 pas-
JUKA uzmehy OOKIUPUHAPHOZ CXBATUARA JABHOZ HOPETKA U He208e 3aKOHCKe Oeqhul-
Huyuje y cpiickom ipasy. Ilpobnem tiociiaje jow ciovxicenuju kao ce yzme y 003up
YUeHUYa 0a Cy U HOpMe KOjuma ce Upomucyjy nocebHa 02panuierba 3aeeuiiajie
c10600e wwaxohe caciuasnu deo ipasHo? iopeixa. Ha wum iionaznum ocnosama
ananuzupane cy 3aKoHcke opmyrayuje oduwiuux UpasHux 0Zpanuiersa u riiuxoe
KOHKpelan yiuuyaj na cio600y 3asewinajuux paciionazarea. Ha ocnosy iiopeherva
EKCUTUYUIUHUX 3AKOHCKUX 00peherba OUWInUX UPAsHUX 0ZPAHUYErbA U eopUujcKe
Odepuruyuje jasHoZ opeiura, Upousawiu Cy apeymeHiiu Kojuma ayiuiop upagoa
2neouwitie 0 UOJMOBHOM PA3IUKOBAIY ,,JAGHOZ HOPEWIKA ) Wupem cMUciy’, Koju
obyxsaiua cea wpu ouwita 0ZpaHudersd, U ,,jagHoZ HOpeiiKa y yicem cmucy”,
KO2a YUHe UpAGHU UPUHYUIU KOju HUCY 00yXeaheHu uMuepaiiueHuM HOpMama u
00bpum obuyajuma.

Kayune peuu: ceojuncka cnobooa, cioboda sasewiiarna, jagnu opeodx,
UpuHyoHu tipoiucu, 006pu obuyaju.
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1. O CBOJMHCKOJ CJIOBOAU

[lonazehu on nedmHULIMje UMOBHHE, CBOjUHA CE jaBJha KAO KAaTETOpHjaTHU
U IPYIITBEHU OCHOB CII000/IE 3aBenITama. 13 0BaKBOT MOMMarha KOpeaIije OBHX
rpalaHCKOIIpaBHUX MHCTUTYTA U Havesa, Kao H Mojia3He MoCTaBKe Jia ciodosa
HUje arcoJIyTHa, HEOrpaHWYEHa, M3BUPE MOTpeda 3a EKCILTUKAIIM]OM KaTeropuja
cnobofie, CBOjIHE M OrpaHrueHha CBOJUHCKE CI000Ie.

Co6o/1a je BpeIHOCHHU €JIEMEHT MTPaBHOT MopeTKa! u Moke ce pehu J1a mpe-
CTaBJba HAjy3BHUILEHU]Y JbYJICKY BpeIHOCT. TO je jeAuHo 100po Koje YOBEK He
MOXe Ja TToceyje ako ra He JeH ca ApyruMa. byayhu Jia orpanndaBa Jby/ICKO
MOHAIIake, MIPAaBO Ce jaBJba Kao ,,HECI000/1a” ¥ OHO, MAKO TO HA MPBHU IMOTJIE]
W3rjena IpoTUBPETHO, Tpeba 1a ypean U oMOoryhu ocTBapuBame CI0001e YoBe-
ka. [IpaBo u HHUje HUIITA IPYTO HETO ,,IOKYIIAj Ia CE€ C jeHE CTpaHe JUIHA U
KOJIKTUBHA cJI000/a 3alITUTH | IITO MOTHYHH]€ OCTBAPHU, & HCTOBPEMEHO, C
Ipyre, 1a ce pa3yMHO OTpaHUYH Kako He OM HAIIKOAWJIAa HU YOBEKY HU ApY-
wtBy*“.?> Cioboza ce cactoju y noBehaHoj HOPMAaTHBHO] M CBAKOj JAPYroj camo-
CTAJTHOCTH cy0jekara mpasa, ¥ YIpaBO Ta CAMOCTAJIHOCT YUHHU OUT HUXOBHX
WHIUBH/yaTHAX U KOJIEKTHBHUX MpaBa.’

,,CBOjUHCKa ¢11000/12 je 7Ieo OMIITe cI000/1e Kao MPUPOAHOT IpaBa YoBeKa™ 1
JINIA BeHY CYIOMHY, T1a je 3aTO M OHA, MOPeJl OCTAINX 3ajeJHUYKUX aTpuldyTa,
OrpaHUYEeHa CBOJUHCKOM clI00010M ipyrux.* CBojuHa je, JaKiie, ECeHIMjaIHU eJe-
MEHT €r3UCTEeHIINje JIMYHOCTH, T1a je CACBUM Pa3yMJBUBO IITO je Xeren yCTBPIHUO:
,»Ja 01 TMYHOCT OMia cCTBapHa, OHa MOpa UMaTH cBOjuHY. CTora je mpuBaTHa CBO-
jUHa TaKO BEJIMKH IPUHIMIT rpahanckor apymrsa.> CBOjUHA je KaTeropmja mo3u-
THUBHOT IIPaBa, I1a ce CBOjUHCKA C1000/1a MITHTH TTIO3UTHBHOIPAaBHUM HOpMama,
Oynyhwu na ce jaBjpa y ycloBUMa IPYIITBEHOCTH, U YBEK NMa 3HAYEHE Y3ajaMHOT
npu3HaBamwa.® [TapasenHo ca pa3HHM 3aKOHCKUM OIpaHUYCHHMA IpaBa CBOjUHE,
y HayIu rpahjaHcKor TIpaBa jaBbajy ce HOBE TEOpHje O CBOjHHM, U YIIPABO HA XU-
MOTE3U IpaBa CBOJUHE HAcTalle Cy ABE TEOpHje — TeopHja 3a0paHe 310ynoTpeda
CyOjeKTHBHHX TIpaBa U TEOpHUja CyOjeKTUBHHUX ITpaBa Kao COLMjaHuX (yHKImja.’

'V oniitoj Teopuju npaBa pacipocTpameHo je yUeHe J1a MPAaBHH MOPeIaK YHHE HOPMATHB-
HY, QaKTHYKH U BPEIHOCHHU eJeMeHT, a Oyayhu na ce 3akonuTomhy yTBphyje ofiBHjambe CBUX
JIeJI0Ba HOPMAaTHBHOT U (PaKTHUKOT, 3aKOHUTOCT CE jaBJba KA0 HEroB rnocedaH eneMeHT. BpegHo-
CHH €JIEMEHT ITPAaBHOT NOPETKa, IIope]] IIpaB/ie, IPaBUYHOCTH, CHTYPHOCTH U IPYTHX JIPYIITBEHNX
BPEIHOCTH, MHBOJIBHPA U ci1o0ony YoBeka. ([Iparan Mutposuh, Vs00 y iipaso, [IpaBuu pakynrer
Vuusep3urera y beorpany, beorpax 2010, 208-209).

2 Panomup Jlykuh, Cuciiem ¢unosoguje ipasa, beorpan 1992, 27.

3 Ponann JIBopxuH, Cywiuuna undusudyarnux iipasa, beorpan — [ogropuma 2001, 297.

4 Cnobopan Ieposuh, ,,['panuiie cBojurcke cnodone, Ilpasuu scusoim 5-6/2001, 7.

5 Georg Vilhelm Fridrih Hegel, Pravni i politicki spisi, Beograd 1981, 235.

6 C. Ileposuh (2001), 7.

7 Nparosey6 Crojanosuh, Muoapar Opnuh, Ciusapro ipaso, Ciyx6eru muct COPJ, Beo-
rpax 1990, 108.
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VY cBakoM MPaBHOM aJH U JPYIITBEHOM TOPETKY, CBOjHHA je IEHTPaIHA
npaBHa ycTaHOBa. HapounTo y mpaBHUM HopeLnMa pUMCKO-T€PMaHCKe MpaBHE
Tpaaullyje, MeHTPATHO MECTO 3ay3umMa rpahanckomnpasuo ypelheme, a mpaBHa
yCTaHOBa CBOjHHE, Y3 CI000Y yroBapama 1 cio0oay HaciehuBama, jefas je o
Tpu Hoceha cTyba Tor ypehema.! Crojuna je GpyHmaMeHT CTBapHOT IpaBa, Koje
3ajelHO ca OOJIMTallMOHUM W HacJIeIHUM MpaBoOM H3rpaljyje MarepujasiHo rpa-
hamcko mpaso. IlITo je Heka mpaBHA 00JIACT M3 OBUX JIBEjy TpaHa IpaBa Oimxka
CTBapHOM IIPaBy, TO j€ YTHLa] CBOjUHE HA by HEMOCPEIHUJH U jauu, Ia Cy cle/-
CTBEHO TOMeE, cJI000/1a yroBapama 1 clio00/1a 3aBellTama, KA0 OCHOBHE YCTAHOBE
00JUTaIOHOT ¥ HACJIEIHOT MpaBa, JUPEKTHO 3aBUCHE OJ] CJI000AE KOjy AaTH
MIPaBHM CHCTEM jEMYH THUTYyJIApruMa IpaBa CBOjuHe.’

[IpaBo cBojuHE je Cy0jeKTHBHO MPABO U CACTOjH CE U3 OBJIaLIhemha leroBor
TUTYJIApa J1a Ip>KU, KOPUCTH U pacroiaxe cTBapuma. MelhyTum, CBOjuHa HUKA]]
HUje HeorpaHU4eHa, arnconyTHa. Beh o camor HacTaHka ¥y CBUM HCTOPH]CKHM
MIePUOANMA, OTPAHUICHOCT TUX OBJaIThema, y Mam0oj i Behoj Mepw, oImmTa je
KapaKTepUCTHKa ITpaBa cBojuHe. Yak u y Bpeme nnbepaiu3ma, Kagaa cy poMaHu-
CTH W3BPIIUIIN PEIETIIN]Y CBOJUHE KJIACHYHE PUMCKE jyPHUCIIPYACHITNje U Kaaa
je IOMUHUPAJIO yUeHe 0 HEOTPaHUYEHOM U arcolyTHOM MPaBy CBOjUHE — Y T0j-
MY CBOjHHE caJp:KaHa Cy M3BECHA orpaHmYerma. byayhu ma cBojuHa mocToju
caMo Yy KOHKPETHUM MPAaBHUM MOPELHMa JaTOI BPEMEHa, CBa Ta OIPaHUuYCHa
HACTajy W 3aBUCE O] KOHIICTIITH]CKOT MOJIea TT0 KOMe TIPaBHU MopeIy uirpalyjy
CBOJUHY Ka0 IIPaBHY YCTAHOBY — MHAMBUIYaJIMCTUYKOT HIJIM KOJTEKTHBUCTUIKOT
Mozesa. Ha mo3uTuBHOIIpaBHE pa3IMuYUTOCTH HAJIOBE3Y]y Ce TOKTPHUHAPHE pa3-
JIMKE Y IOMMalby M BpCTaMa OrpaHUYeha CBOjUHE.

2. CBOJUHCKOITPABHA OI' PAHMYEBA

VY cBUM CaBpeMEHUM IIPaBHUM CHCTEMHMa ITOCTOje OTpaHnYeha MTPpaBa CBO-
juHe y ommiteM wHTEpecy,!? anu ce y rpaljaHCKONpPaBHOj TEOPUJU PAZTUIUTO
kinacudukyjy. [To jeqHOM cxBaramy, OrpaHHYCHa CBOjUHE e HajIpe Jiesne Ha
Or'paHUYCHA y MIUPEM H Y)KEM CMUCITY. Y HajIINPEM CMHUCIY, K0 OrpaHHYCHA
CBOjUHE CMaTpajy ce CBe I'paHulle 00jeKTHBHOT ITpaBa u cBa onrtepehema cyodjek-
THBHHUM TIpaBuUMa Tpehux nuia Koja cy’kaBajy BJIACHUKOBY CIO00AY HAjMOTITY-
HUjer Kopulnhema 1 pacroiiarama, 0K ce MO/ CBOJUHCKA OIPaHUYCHA Y YIKEM

8 Nikola Gavela et al., Stvarno pravo, Informator, Zagreb 1998, 259.

® Onusep Auruh, Cro6oda 3asewiniara u HydsicHu 0eo — JoKmopcka oucepmayuja, [lpaBHu
tdakynret y beorpany, beorpax 1983, 51.

10°0 conujanuoj GpyHkuuju npasa ceojure Bui. Jyman Hukomnuh — Cio6ona Mugoposuh,
,,CaBpeMeHa eBpOIICKa TpaBHa TEOpHUja O COLUjaNHO] GYHKIIM]H IpaBa CBOjUHE: HEMauKa JOKTPH-
Ha“, 36opnux padosa IpasnoZ gpaxynieinia y Hosom Cady 1/2008, 65-78.
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CMHMCITY TIOJIBOZIE CAMO OTpaHNYEeHha MOCTaBJbEHA TPABHUM IIOPETKOM (HE M OHA
KOja Ipou3ia3e U3 MpaBHUX MocioBa).!! OBa orpaHuYeha y yKeM CMHUCITY Kila-
cudukyjy ce Ha jaBHOITPaBHA, Tj. OTPaHUYCHA CBOJUHE Y jJABHOM MHTEPECY KOjuMa
Ce Ha OCHOBY jaBHOIIPABHUX IPOITHCa YTBplyje BEeH CaapiKaj, U MPpUBaTHOIIPaBHA
orpaHuYea, KO KOjUX OrpaHUYCHa CBOJUHE U3BUPY M3 IIporuca rpahaHckor
MpaBa M YCTAaHOBJbABAjy CE Y KOPHUCT cycesa (CyceICKoIIpaBHa OrpaHHueHha). JaB-
HOIIPaBHA Or'paHUYEHA PETyIHCaHa Cy UMIIEPAaTHBHUM IPOIUCHMA, T€ CE HE
MOT'Y MEHhaTH HU YKHJIATH CIIOPa3yMOM 3aHHTEPECOBAaHUX CTPAHAKa, Tj. yrOBO-
pom. CBa Ta jaBHOIpaBHa (OMIITA) U TPUBATHOIIPaBHA (y3ajaMHa) OrpaHUYCHa
Jajbe ce Kiacu(UKyjy Ha HEMOoCpeiHa ¥ nocpenHa. HemocpeHuM orpannyemnu-
Ma ce ozipelyjy caqipkaj U MapruHe CBOjHHE, y KOjUMa BIIACHUK KOPUCTH CBOJUHY
M0 COTNICTBEHOM Haxoljemy, 1 lbiMa ce IeTEPMHUHHMIIE COLMjaTHa CaJlp>)KUHA CBO-
june. [lopen onmTuX U y3ajaMHUX OTpaHUYEHHA, IOCTOjE jOIT U jeHOCTpaHa
OrpaHHYCHa CBOJUHE, KOja CaMO MOCPEIHO CBOj OCHOB HACTAHKA MMajy y 3aKOHY.!?

[Ipema nejcTBy Ha cyOjekTa CBOjUHE, cMaTpa ce Ja OrpaHruekha UMajy 3a
nocienumy (1) mpomymrame, (2) Tprbeme nitn (3) Yumbermhe, a IpeMa HHTE3UTe-
Ty 3aXBaTa y CBOjUHY, JIeJie Ce Ha ,,0rPaHHUYCHE CBOJUHE U ,,eKCIIpOorpHjarmjy .3

[Ipema apyrom TIIEAHIITY, CBa OrpaHUYCHA CE MOT'Y pa3BpPCTaTH Y TPH IPy-
Ie: ¢ 003UpPOM Ha Cy0jeKT CBOjUHE, C 003UPOM Ha IIPEAMET CBOJUHE U C 003UPOM
Ha eHa oBnainherma.'

Wwma munbersa 1a MpaBHy BIAaCT THTYJapa cBojuHe oapelyjy cneaehn ynnu-
oru: ¢ jemHe crpane (1) BIaCHUKOBO ITPaBO CBOjUHE, a ca ApyTe cTpaHe (2) 3aK0H-
CKa orpaHuuema, (3) Tyha mpaBa y moryieay cTBapu Koja cy MpeiIMeT CBOjHHE U
(4) mpaBHU MOCIIOBH, KOjEMa BIIACHUK MOKE OTPAHUYHUTH CBOjE MTPABO CBOjHHE."
[TomenyTa 3aKOHCKA OTpaHUYCHA CBOjJHHE MOT'Y OMTH omiTa (TeHepaliHa) U To-
ceOna. [To oBOoM cXBaTamy, ONIITAa OrPaHUYCHA CE OJJHOCE Ha CBAKO IPaBO CBO-
JUHE W PEIOBHO CY y CaBPEeMEHUM MPaBHUM MOpEIMMa U3PUUUTO IpeaABrleHa
YCTaBHMM M 3aKOHCKHM HOpMaMa, a ¥ J]a HUCY €KCIUTUINTE IPONNCaHa, TOCTO-
jana Ou jep Cy MMIUTMLUTE CaAp)aHa y MPaBHOM HOPETKY. Y OINILTA 3aKOHCKa
OrpaHHYCHa Pa3BpCTaHa je Ay>KHOCT 0O3UPHOT (ITaKJBUBOT) MOCTYyIamka, 3a0pa-
Ha IIUKaHe, Kpajiba HyXJa, Te TPIJbEH-E 3aXBaTa N3BaH JJOMETa BIACHUKOBHX
untepeca. [loceOHa 3akOHCKa OrpaHUYCHba BE3Y]jy Ce 3a BPIICH:E IIpaBa CBOjHHE

! Dragoljub Stojanovi¢, Pozitivno-pravna ogranicenja privatne svojine, Institut za uporedno
pravo, Beograd 1963, 37.

12 OnmmpHMje 0 jaBHOMPABHAM H IIPUBATHOTIPABHUM OTPaHHUYEIbUMA, TE O aJb0j MOIEITH
Ha HENoCpeIHa U TOCpeHa OrpaHndemka cBojuHe, Bull. [Iparospy6 Crojanosuh, Ciusapho iipago
[IpaBuu pakynret, Kparyjesam 1998, 59-61.

13 1. Crojanosuh (1963), 39-41.

4 Aunpuja Fame, Ocrosu ciieapno? ipaea, Hayuna xmwura, beorpan 1961, 49.

5'N. Gavela et al., (1998), 299.
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onpehennx cTteapu y onpehernm curyarujama.'® ITopex 0BUX 3aKOHCKHX, IpyTa
rpyra orpaHu4eHa CBOjUHE HACTaje JIeIoBamkeM TyhHUX MpaBa: Ha IIPaBHY BJIACcT
KOjy THTYJIap IpaBa CBOjUHE MMa, YTUUY CyOjeKTHBHA IpaBa Koja ApyTa JIuIa
MMajy y Morieay merose cteapu. [1oa 3aKkoHCKHM MpeTIoCTaBKaMa, Ha BIIACHU-
KOBOj CTBapH HacTajy Tyha mpaBa, OMII0 Ha OCHOBY OJTyKe CYJICKOT HJIH YIIPaBHOT
opraHa MUJIM Ha OCHOBY 3aKOHa, YaK U IMPOTUB BOJbE BIIACHUKA. Paju ce 0 pa3iu-
9uTHM onTepehemnma — o onTepehemy TyhuM mpaBoM CITyKOCHOCTH MITH 3aKy-
ma y MOCTYIKY eKCIpoIpHujanuje uin o ontepehemy MPUCUITHUM 3aCHUBAKHEM
3aJI0’KaHOT TpaBa y W3BPIIHOM IOCTYIIKY HJIH IO OCHOBY Mepa ocurypama.!’
Meby cprickum TeopeTrdapuma rpahaHckor nmpasa cKopo onrenpuxsahe-
HO je CTAHOBUINTE Ja ,,0NTHY KapaKTEPUCTUKY CaBPEMEHOT KOHIIEIITa CBOjHHE
YUHE U HhCHA OrPAaHUYCHa, KAKO MPAaBHUM, TAKO U MOPaJIHUM HOpMama'™, Koja ce
OITHOCE Ha HAYMH M CAAPKUHY CBOjHHE (Y CPIICKOM T'pal)aHCKOM TIpaBy HeMa BHIIE
orpaHuYerma o0MMa CBOjUHE, Kao IITO je To Hekan O0umno).'® Cea Ta cxBarama o
orpaHUUYCH-UMa CBOjIHE U IbBUXOBHUM KiTacu(duKariijaMa, ca i3BECHUM pasiinKama
y MOjeIMHOCTUMA, MOTY C€ CBECTH Ha clieiehu pe3ume: caap:KnHa CBOJUHE MOXKE
OWTH OrpaHMYeHa HOpMama jaBHOT MpaBa, y OMIITEM UHTEpeCy, Wi HopMama
MPUBATHOT MIPaBa, y KOPUCT cycea; 0OUM U BPCTa OTpaHUYCHA 3aBHUCE O] BPCTE
CTBapH; OTpaHUYCHa MOTY OMTH IMO3UTHUBHA (TUTYJIap UMa 00aBe3y Ha YHHCHC)
U HeraTHBHA (TUTYJIap MMa 00aBe3y Jia TPIU MJIH Ja CE Y3APKHU O] YHEbeba).”
[Ipukazana requmTa U KiacupuKaIfje orpaHnueha CBOjUHE, 3aCHUBAjY
CE Ha KCTOPH]jCKOM TIOTJIeAY pa3Boja IpaBa CBOjIHE U KapaKTepUCTHKaMa KOHKPET-
HHUX MPaBHUX TOpenaka y oxapeheHoM BpeMeHy, IIpe CBera OHUX KOju OamITHHE
pUMCKO-TepMaHcKy Tpaauuujy. [I[pomene y ypehemwy cBojuHe KpeTaje cy ce y
MpaBIly yCIOCTaBJbamba 0aanca namel)y HHIMBUYATUCTHYKOT U KOJIGKTUBHCTHY-
KOT TIOMMaka CBOjUHE, OTKJIakhakheM HeloCTaTaka CBaKor oJ] OBUX mozeina. U3
HCTOPHjCKOT Pa3B0oja M YIIOPETHOIIPABHUX PEIlieha Ha KOja Ce 0CTamkajy H3JIoKeHa
JIOKTpUHAPHA TJICIUIITA O CBOJUHU U FbeHUM OTpaHUYCHHMa, Ipou3iiaze pediiek-
CHje 3HaYajHE 3a 3aBEIITAjHO pacroyarame. HopMama v mpuHITUITHMA JaToT TIpaB-
HOT MOpETKa JETEPMUHHIIY CE T'PaHMLIE U CaIpKHHA CBOjUHE, IITO CE& HETIOCPEAHO
oIpakaBa Ha TpaHUIIE CBOJUHCKE cllo0oe, 1ma cieAcTBeHo oapelhyjy u rpanuie
cnobofe yropapama, OHOCHO ClI000/e 3aBEHITajHOT Pacojarama.
Orpanndemna mpaBa CBOjUHE Y 3HAYajHO] MepH Ne(hUHUITY TPaHHUIIEe CI000Ie
TECTHpama, C 003UPOM J1a je MPEeAMET 3aBEILTajHOT pacnoyarama Hajuemhe npaBo
CBOjHHE Ha CTBapyuMa. Y TOM CMHCITY, pacrojiarame Tyhum ctBapuma Hehe ouTu
JI03BOJBEHO, jep je MPOTHUBHO MPABHOM MOPETKY, KA0 M pacIojiarame CTBapruMa

16 Ibid., 303-308.

I7N. Gavela et al., (1998), 310-314.

18 Huna ITnanojesuh, ,,Mupocnas Jlasuh: [Ipaktukym 3a HacienHo npaBo, [ acnux iipasa
1/2010, 153-155.

19 Ibid.
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KOj€ Cy MCKJByU€eHE M3 IPABHOT mIpomeTa (res extra commercium) u ap.2° Meby-
THM, HHCY CBa OT'paHWYerha CBOJUHE O]l YTHIIaja Ha CJI000Y 3aBEIITajHOT PacIio-
narama, Beh mpe cBera orpaHuYeHa YCTAHOBJbEHA MPOMUCHMA JaBHOT MpaBa
KOjUMa Ce CaJIpyKUHA CBOJUHE OTpaHHYaBa y JaBHOM HHTEPECY, jep CY peryiucaHa
HUMIICPAaTUBHUM IIPOIHMCUMA U HE MOT'Y C€ MCHATH.

3. OIIIITE IMPABHE 'PAHUIIE CJIOBOJE 3ABEIITAA?!

lapanmuja cnobozie TecTUpama NPOU3Ia3d U3 YCTaBOM 3ajeMUYCHOT IIpaBa
MUPHOT Y’KUBarba CBOjUHE U IPyTHX HMOBHHCKHX IIPaBa CTEYEHHX Y CKJIaay ca
3akoHOM. 22 Kako je y 6utu ci060/1e TecTuparma oBnamheme pacnoiarama, Koje
MpeCcTaB/ba eCEHIUjy MpaBa CBOjHHE, TApaHI[MjOM MUPHOT Y)KHBabha CBOjUHE
yIpaBo je oBoM oBJjanthermy mpyeHa npaBHa 3amtura.”? Besanoct ciobo;e 3a-
BEIITamka U CBOjHHE Mpousna3u U u3 [loBesbe 0 ocHoBHUM NpaBuMa EBporncke
YHHje, T/Ie C€ U3PUIHUTO HABOH Aa ,,CBAaKO MMa PaBo Jia CBOjY 3aKOHUTO CTEUCHY
HUMOBHHY TIOCE/yje, KOPUCTH, BbOME pacroiiaxke u 3asemrra (wi. 17 ct. 1 TToBesbe).*
Crnoboma 3aBemTama ce MouMa Kao OCHOBHO HaueJlo HAaCcJIeIHOT IpaBa, Kora YnHe
,,OBJIAIINeka jeIHOT JINIa YCTAaHOBJbEHA JABHIM ITOPETKOM U 3aKOHOM jeIHE AprKa-
BE J1a CaMOCIIAIHO 00y4u Xohe Iu CayuHUiiy 3a8euiiarbe U oiipedeu ce 3a 3aKo-
HOM ipedguheny (popmy TECTaAMEHTA, 1a CI0O0OHO 00pedu 1e208Y CAOPHCUHY U
TI0 C80jOJ 80U 0110306¢€ 3a8ewitiarbe 10 CBOje CMpTH >

Orpanndema c1000/€ 3aBeMITamba MOTY Ce KIIaCH(UKOBATH ITpeMa pasiiu-
YUTHM KPUTEPHjyMHUMa (IIOPEKJIO OrpaHuueHha, IPUPOa HHTEpeca KOjH Ce ILTH-
TH TIPOIMCAHUM OIpaHUYCHEM, TPABHE TOCIIEINIIE HEMOIITOBAKhA TPOMTUCAHUX
orpaHuuema u ap).2° JeaHa o/ Haj3acTYIJbEHUjUX KiIacH(DUKAIIMja OBUX OIPaHH-

20 Hrip. Ko MOpOANYHOT (pHACHKOMHUCA, TPUBPEMEHH HACIECAHUK HeMa OBIaImherse pacio-
narama Hacnehenum no6puma (Bua. O6pen Crankosuh, Onusep Antuh, Ciugapro iipaso, beo-
rpaxn, 1999, 7).

21'Y 0BOM 0f1eJbKY OCHOBY H3NIarama YMHH TEKCT IPey3eT U3 TOKTOpCKe aucepraunje OZpa-
Huuere c10600e 3asewliiajuux paciionazarsda, Kojy caM ogopanmnia Ha [IpaBHom dakyntery YHU-
Bep3uTeTa y Kparyjesity, 2018. ronguse, 54-66.

22 Oppendom win. 58 ct. 1 Verasa ,,JeMun ce MUPHO YKUBaHhe CBOJUHE M JAPYTUX UMOBUH-
CKHX IpaBa CTCUCHNX HA OCHOBY 3aKoHa™, a wiaHoM 59 ct. 1 ,,Jemun ce nmpaBo HaciehuBama, y
ckiany ca 3akoHoM™ (YcraB Penyonuke Cpouje — Yertas, Cnyowcoenu Znachux PC, 6p. 98/20006).

23 Bun. Dieter Leipold, Erbrecht-Grundziige mit Féllen und Kontrollfragen, Tiibingen 2002,
12 u 81.

24 Charter of fundamental Rights of the European Union (2010/C, 83/02); dostupno na https:/
eur-lex.europa.cu/legal-content/ EN/TXT/?uri=CELEX:12012P/TXT, ampwu, 2019.

25 Tamapa Byphuh Munowesuh, OZpanuuerse cio600e 3a8ewiiajnux pacioniazarea — k-
wopcka oucepiiayuja, llpaBau dhakynteT YHusepsurtera y Kparyjesuy, Kparyjesarn 2018, 25.

26 T. Byphuh Musnomresuh (2018), 50-52.
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Yerba je OHa IMpeMa KPUTEPHjyMY OIIIITOCTH Ha OIIIITa U MoceOHa orpaHnyera.>’
Jlok ce y mpaBHOj TCOPHjH y OMIITA OrPAHHYCHA TUITUYHO CBPCTABAjy jaBHU
nopeak, MPUHYAHU MPOMKCH U 100pu o0muaju,’® mox Kareropujy moceOHuX
OTpaHHYCHA, TI0 MPABUITY CE MOJABOIN YCTAHOBA HYKHOT Jiejia Kao Haj3HaYajHU-
je orpannYeme cioboe TecTUpama,”’ ajau U HeKa Jpyra 3aKOHOM MPOIUCaHa
orpaHuuema (HIp. 3a0paHa QUACHKOMUCAPHE CYTICTUTYLIH]jE Y YKEM CMUCITY H
pacrionarama ca CIIMYHUM ITPaBHUM JejcTBOM).>? O CBHX IMOCEOHUX OrpaHHYerha
3aBelnTajHe cio0o/e, Hy')KHO HaciehuBame je Hajuenrhe mpeaMeT JOKTPUHAPHUX
HCTPaXHBamba M HAYIHUX PaJioBa,’! an keroBa KOMIUICKCHOCT M 3HA4Yaj H3KCKY-
jy o0uM m3yarama Koju Haauaa3u 0OMM OBOTa paja, Te hemo pacipaBy ycMepH-
TH CaMo Ka OMIITHM MPaBHUM I'paHUIAMA.

VYropenHo 3aKOHOIAaBCTBO KapaKTEpHIe Pa3HOIMKOCT TIOJMOBHHX U caJp-
KUHCKHUX onpehema ommTuX mpaBHUX TpaHHIa ciodone 3asemrama. OTyaa,
MOje/IMHE EBPOICKe KoAu(pUKAIMje HE CaMo Ja ONICPUITY Pa3THUYUTHM MOjMOBUMA
3a 03HAYABAmE OMIITHX OrPAaHUYCHA (HIIP. Y HEMAUuKOM MpaBy ,,100pH ooudaju‘>?,
y (hpaHIIyCKOM TIPaBy ,,jaBHH TIOpeNaK u 100pu oonyaju‘® utm.), Beh ce u pas3nu-
YUTO CAJAPKUHCKH 0Jipeljyje UCTO OMIITE OrPaHUYCHHE CI000/1¢ UMOBHHCKOMPAB-
HOT pacronarama.** OBakBa pa3HOIMKOCT Y JOKTPHHAPHOM MPUCTYIY HMILIH-
KaI[uja je ,,KyJATYPHOT IHBEp3UTETa ofpel)eHe mpaBHO OpraHNU30BaHe 3ajeqHuIE ">

Kapna je peu o cprickom mipaBy, jou je I pahancku 3axonux Kneocesune Cpouje
u3 1844. ronuue npensubhao ,,jaBHY Mopeaak™ u ,,01aroHapaBbe’ Ka0 YCTAHOBE
KOJHM C€ OrpaHHyYaBa HHANBHUIyallHa BOJba.*® JlaHac Cy 3a OCHOB YCIIOCTaBJbambha
OMIITUX OIPaHUYCHA CII000/IC TECTUPaha y3eTa OIIITa OrPaHUUYCHa CI000/1e

27 Ibid.

2851, 10 3akona o obnuranuonum ogaocuma PC — 300, Cryocoenu auciu COPJ, 6p. 29/78,
39/85, 45/89, 57/89, Cuyocoenu nuciu CPJ, 6p. 31/93, u Cayocoenu nuciu CLIT, 6p. 1/2003 — Ycras-
Ha T0BEJba.

2 Nejan Byphesuh, Huctuuinyyuje nacieono? ipasa, Cnyx0enu rinacuuk, beorpam 2011, 33.

300, Anti¢ (1983), 113.

31 Bup. Jenena Buguh Tpannuh, ,,CIMYHOCTH U PA3IIHKE Y IOJ0KA]y HYKHUX HACIICTHUKA
Ha pocropy ousiie COPI®, 36opnuk padosa [pasno paxyniieiia y Hosom Cady 4/2014, 217-238.
32 Bun. §138 tauka 1, ,,Biirgerliches Gesetzbuch in der Fassung der Bekanntmachung vom 2 —
BGB, Januar 2002 (BGBI. I S. 42, 2909; 2003 I S. 738), das zuletzt durch Artikel 6 des Gesetzes
vom 12. Juli 2018 (BGBI. I S. 1151) gedndert worden ist*, http:/www.gesetze-im-internet.de/
bundesrecht/bgb/gesamt.pdf, 22. anpur 2019.

33 Bug. Art. 6 Code civil-a (Code Civil — Version consolidée du code au 19 mai 2013, Edi-
tion: 2013-07-2; http:/www.lexinter.net-/ENGLISH/ci-vil_code.htm, 22. ampm 2019.

34 T. Byphuh Musomresuh (2018), 54.

35 C. Ileposuh, ,,AyToOHOMH]a BOJbE U IPUHYAHY Tiportuck™, IIpasnu scusou 5-6/2007, 7.

36y § 13 610 je mpormcaHo Ja ,,B0Jba ¥ Hapea0a Y0BeUnja 3aCTya 3aK0H, a 3aKOH HaKHa-
ha Bospy 1 HapenOy woBeunjy. Ho, y oHOME ,,witio ce iuuue jasno? iiopeiuxa n 6iaZonapassa, He
MOdHCe ce HUWTIA USMEHUTUU 80/bOM ULU YEOBOPOM' .
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yroBapama Koja Cy Imporucana 3akoHoM o ooauranuonnM ognocuma PC 3738, ma
j€ ToT IPETHOM HUIITABOCTH MPEIBUl)EHO a 3aBEIITAE HE CME OMTH MMPOTHBHO
L, IPUHYIHUM TIPOITHCHMA, jABHOM IIOPETKY I J0OprM obmuajima’ >

3.1. JaBHu nmopeaak
3.1.1. [loumarve jagnoé iiopeuixa

Haxko ce Beh myro BpemeHa o ToMe BOJIM AOKTPHHAPHA paclipasa, O MOjMy
JjaBHOT MOPETKA jOIll yBEK HeMa jJeAMHCTBEHOT JTIOKTPUHAPHOT TJISUIITA, IITO yKa-
3yje Ha HhEeroBy MepMaHEeHTHY aKTyelTHOCT. HaueHo y3eB, TaKBO cTame je moclie-
nmuna aBa omrydyjyha dakropa. C jenne ctpane, y rpal)aHckuM KoguduKanyjama
KopHIIHieHH Cy pa3IUYUTH MOJMOBH (M3pa3H) 38 O3HAUABAHE HCTOT OIIITEr Orpa-
HUYEHa CII000/1e pacroiaramba HIMOBHHOM. YIIPaBo 300T T€ pa3HOIMKOCTH, Ha-
CTaJIO j& TEOPHJCKO TIICJUIITE, MPeMa KOME CE CBa OINIITa OTPaHUYCHa MOT'Y
HOJIBECTH MO/ jeJlaH T0jaM, ITpeMa KojeM, pasIndiTH U3pa3n KOjUM UMOBHHCKHU
3aKOHHUIIM 00eNIekaBajy UCTY CaJApKUHY, ONPABaBajy Ja Ce CBa Ta MOJIUBAJICHT-
Ha TJIEINIITA O3HaYe Kao ,,Te0prja O JABHOM MOPETKY ", KOjy Tpeba CXBaTHTH Kao
,,OIIITYy TEOPHjy O rpaHuIiaMa cioboze yropapama“*? C npyre crpase, y T€o-
PHjCKUM eKCIUTMKAIlMjaMa UCTH [I0jaM MMa PAa3JInIHUTY CalpKUHY, IITO IPodIeM
JneQHuHHCaba [ojMa jJaBHOT IMTOPETKA YNHU jOII KOMITJICKCHUJUM.

[Ipema mpodecopy [lepoBuhy, 0e3 003npa Ha pa3HOIMKOCT CBUX TJIEIUIITA
0 jaBHOM TIOpETKY, oHa Ou Moria outu o0yxBaheHa ,,TeOpHjOM O jaBHOM MOPET-
Ky*, Kao ,,0MIITOM TEOPHjOM O TpaHUIlaMa ciio0oe yropapama™.*! V ToM cMucity
O cBa MOJIMBAJICHTHA IIICMIITA O JABHOM IOPETKY MOTJIa OMTH KIacU(PUKOBaHA
y YeTUPH TpyTIe: a) TIIEAUINTA KOja Herupajy nmorpely, ma u MoryhHocT, nehuHu-
cama jaBHOT TIOpeTKa; 0) TIEAHIITA TpeMa KOjUM Ce, KPO3 IPAKTHUHY ITPHUMEHY,
a cienehn onpehena ynmyrcTBa, Ae(pMHHUITY OCHOBHHU €JIEMEHTH JaBHOT TIOPETKA,
Ka0 M HETOBE OJIJIMKE; B) [VICAMIITE MPeMa KOjeM Ce 10jaM jaBHOT ITopeTKa ope-
hyje eHyMepalinjoM 3aKoHa KOju ra YuHe*? U ) IIeIuIITe Koje ce 3aCHUBa Ha

37 Crpane y 00MUraiMOHUM OIHOCHMA Cy CJI000/IHEe, Y IPaHHIlaMa MPUHYIHUX IIPOIIHCa,
JjaBHOT TIOpeTKa 1 100pux obnyaja, 1a CBoje ogHOCe ypeae 1o cBojoj Bosbu™ (di. 10 300).

38 OnpaBuaHo je MULILJbEE [a CTPOro Tpeda MpaBuTH pa3iuKy nsMely nojMosa ,,ay TOHO-
MHja BoJbe cTpaHaka“ (Parteiautonomie) of ,,cioboje yropapamwa (Privatautonomie). Bun. Anek-
canyap Jakmmwh, ,,Ycras, EBporicka KOHBEHIIHja O JbYICKUM NTPaBHMa M ay TOHOMHja BOJbE CTpa-
Haka“, [lpasnu srcusoiu 12/2003, 729.

3 Y. 155 3akona o naciehusawy PC — 30H, Cayoc6enu Znacnux PC, 6p. 46/95, 101/2003
u 6/2015.

40 Ciio6oman ITepouh, ,,YcTaHoBa jaBHOT [OPETKA y CABPEMEHOM yTOBOPHOM NpaBy*, IIpasHu
arcusoiu 1/1976, 14.

41 Ibid.

4 Baudry-Lacantinerie — Houques-Fourcade, Tratié théorique et pratique de droit civil, t. I,
Paris 1907, 239-247 (Nav. prema S. Perovi¢, (1976), 18, fn. 21).
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METOJTy CHHTE3e, YMECTO eHyMepauHJe HaCTO]ehI/I Jla KPO3 UCTPaKUBAE jeINH-
CTBCHOT KPUTEPHjyMa 3a KOHCTPYKIIH]y MOjMa jJaBHOT MOPETKA, 1A FerOBY OMINTY
nebunuimjy. s

VY cprickoj rpahaHCcKONPaBHOj TEOPUjU OMIITEIPUXBaheHO je TIIeIUIITE KO-
j€ TIpuIaga 4eTBPTOj TPYIH TEOpHja O jJaABHOM ITOPETKY, KOj€ je JOKTPHUHAPHO
yoosmmuno nipodecop Ileposuh, koju naje cnenehy neduHunjy: jaBHE IOpenaK je
,»CKyIl TPUHIIMIIA HAa KOjUMa je 3aCHOBAHO TOCTOjalbe U TPajare jeHe MPaBHO
OpraHu30BaHe 3ajeJHUIIC, a KOjH Ce UCII0JbaBajy IPEKo oapeheHnX ApyIITBEHUX
HOpMH (TTPAaBHUX U MOPATHUX) KOj€ CTPaHKE Y CBOJHM OITHOCHMA MOpPajy TOIITO-
Baru“.** 13 oBe neuHIMje MOXKE CE 3aKJbYYHTH JIa j€ PeY O YCTAHOBHU KOja Mpeji-
CTaBJba CHMOHO3Y eJleMeHaTa PaBHOT M JPYIITBEHOT OPETKA YOIIIITE, U YOYHTH
OBe OUTHE OJJTMKE: JaBHU MOPE/IAK j€ CAUUCH O]l MHOWIUEA PYHOAMEHIUATHUX
ipunyuiia TpuxBaheHUX y jeHO] IPYIITBEHO] 3aj€MHAIIN, EKOHOMCKE, (hto3odcke,
eTHYKE, MOJIMTHYKE U MPABHE IPUPOJIC; OBH MIPUHIUIIN yJIa3e Y peryse mpaBHOT
MOPETKA Y TEM UPUHYOHUX UPAGHUX HOPMU U MOPATHUX UMIEpATuU6a; N Ha Kpa-
Jjy, TO je ycTaHOBa TPOMEHJbMBA Y BPEMEHY U IIPOCTOPY, 114 j€ 3aTO PeaatuugHoCiu
BeHa outuKa.

3.1.2. [leghunucarse jagnoZ ilopetxa y yjicem cMUCLy

Jla 6u ce BuJIena MPUMEHIJFUBOCT HaBe/IeHe Ie(UHUIIM]E jaBHOT IMMOpeTKa Ha
MO3UTHBHO NIPaBo, Tpeba carjenaTu ja Jin oHa 00yXxBaTa cBa 3aKOHOM IPOIHCa-
Ha OIIITa OTPaHUYeHa CJI000/Ie yroBapama, OMHOCHO cI000/1e 3aBelTama, Koja
Cy CaApXUHCKHU ¥ IOJMOBHO ucTa. Y wi. 155 30H-a mpomnucaHo je, Mo npeTHoM
HUIITaBOCTH, J1a 3aBEIITamke He CMe OUTH MPOTHBHO ,,IPUHYTHUM IMPOIHCHMA,
JAaBHOM MOpPETKY Uin 1oOpumM odbnvajuma‘. [lornyHo uctu uspasu kopuihenu cy
Jla ce 03HaYe OIIIITa OTpaHUYeHa CI000/e yroBapama npomnucana y 4wi. 10 300.
Kan ce ycBojena moxktpuHapHa Ae(QUHULII]A U B-EHE OITUKE yIIOpee ca HaBee-
HHUM 3aKOHCKHM (popMyJianijaMa OMIITHX MPaBHUX OrPaHNYCHa, HEIBOCMHUCIICHO
MPOM3JIa3H 1a jaBHH MOpeaaK 00yXBaTa UMIICpaTHBHE IPOITHCE K MOPATHE HOPME,
OJTHOCHO J100pe obuuaje. Byyhu na cy Tv mojMoBu cajipaHH y 3aKOHCKUM HOP-
Mama, To O1 3HAYIIIO Ja CY 3aKOHCKA W YCBOjeHA TOKTPUHAPHA Ne(hUHUIH]a yCKIIa-
hene. Mehytnm, cnennpuaHOCT je 1a MO3UTHBHO MPABO MpeaBuha u Tpehe ommte
OrpaHUYCHE O3HAUCHO YIPABO M3PA30M ,,jaBHH mopenak™,*® ma ce mocraBiba
MUTake 3HaYCHa OBOT OTPaHUYCHHA H PAIIMO BEroBOT YBOheHa y 3aKOHCKY HOPMY.

4 Valeries — Sommicéres, Les lois d’'ordre public et la dérogation aux lois, Revue de Lille, 1899;
Duguit, Etudes de droit public, t. I, 1901, 55 (Has. npema C. [Teposuh (1976), 20); oBy rpyity rie-
JUIITA UIAK KapaKTepuIle pa3HOPOIHOCT, 300T HEjeJHHCTBEHOCTH KPUTEPHjyMa KOjU Cy y3eTH
kao ocHoB knacupukanuje (Bua. T. Byphuh Munomesuh (2018), 53).

44 C. Ileposuh (2007), 58.

4 C. Ilepoeuh (1976), 22.

46V . 155 30H-a nponucaHo je, moj NpeTHOM HUIITABOCTH, 14 3aBEIITAkC HE CME OUTH
MPOTHUBHO ,,IPHHYIHUM MPOMUCHMA, JABHOM MOPETKY WK J00puM obuuajuma’. [ToTnyHo nctu
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Y mpaBHO]j TEOPHjH Cy 3aCTyIJheHa MUIIIJLEHA 1a JABHH ITOpeak 00yxBara
u n1o0Ope oOuuaje, u 1a ce Ta JABa U3pa3a 4YecTo ynoTpedsbaBajy 3aje/iHo, jep ce
THUMe yHOCH Buiie jacHohe.*’” Ha Taj HauuH ce, HICTOBpeMeHO, ckpehe maxba cy-
Ny J1a jaBHH TOpeIaK MpeacTaBba YCTAHOBY MOPAJTHOT OpeTKa,*® Te 1a ce Tume
JKenu ncTahu nmpaBuiio mpemMa KoMe ,,.yroBOp HE MOXKE MPOU3BECTH JICjCTBA aKO j&
y CyMpOTHOCTH ca ofipeljeHruM HopMaMa MopasHor mopetka“’. Mako ce Takas
[UJb YMHH TPUXBATIHHBUM, MUCITUMO JIa C€ TOME TIPOTHBH 3aKOHO/IABHA JICKCHKA
— Yy 3aKOHY C€ MOPeJi OCHOBHOT MOjMa HABOJIC U IPYTH MOJMOBH KOjH YHHE HEr0-
By CaJIp>)KMHY, aJli HE Ka0 paBHOIPAaBHU MOjMOBH, Beh meTonoM exempli causa,
na 6u ce omoryhuia mpumena ananoruje intra legem.’® Ocum TOra, y H3HETOM
TIICAUIITY HE J1aje ce 00jallmberhe 3alllTo Ce MOpe/ IMojMa ,,jaBHH Mopeiak’ y 3a-
KOHY HCTOBPEMEHO KOPUCTH M TI0jaM ,,IPUHYIHHU IIPOMUCH ", KaJI je OH Kao TaKaB
Beh o0yxBahen mojMom jaBHOT TIopeTka. OTyma ce JOruuKy HaMmehe muTame 3a1mTo
Ou 3aKOHO/ABAIl MPUIMKOM OJpeljBamba OMIITHX OraHUYCHA 3aBEIITajHE CIIO-
6o/e yrnoTped/paBao TPH MOjMa O KOJUX jelaH CaJpKu JApyra jaBa nojMa?’!

Axo Ou ce IonnIo 011 IpEMHUCE Ja je Ha Taj HAYWH 3aKOHOIaBall XTeo J1a Ha-
MpaBy Pa3IuKy u3Mel)y mpuHyIHUX MPOIKCA, JABHOT MOPETKA U J00pHX 0OHnya-
ja, To O 3HAYMIIO JIa Ce CBA TPH II0jMa U3 3aKOHCKOT TEKCTa MOTY TOJIBECTH 10T
jemaH BHITK TI0jaM KOju O1 OWO 3ajeTHUYKU HMEHUTEJh 3a CBa OIIITa OrpaHuye-
ma cl00o0/1e 3aBemiTama.> [Tonasehu o1 Teoprja 0 ONMIITUM OrpaHUYEHUMA CIIO-
0oje 3aBemTama, To OM MOrao OMTH T0jaM ,,jaBHH MOpEAaK™ KOjU Kao TakaB
WHBOJIBUPA UMIIEPATHBHE TIPOIHCE U MOpATHE HOpMe. Mako je y 3aKoHy Taj Iojam
Beh yrmoTpedsbeH MpUINKOM HaOpajama OIMIITHX OTPaHHuCHa, CMAaTPaMo Ja ce
1ojam ,,jaBHU MOpeaKk  MOKE CXBaTHTH Y IIUPEM U YIKEM CMHUCITY, aHAJIOTHO TY-
Mavery J1a UCTH U3pa3 MO)Ke OMTH T10jaM BHUIIIETa peIa U 1MojaM HIDKETa pefia KOju
je muMe 00yxBaheH,> IITO METOOJIONIKH HUje PETKOCT Y MPABHO] TEOPH]H.

U3pas3u KOpUIIieH! Cy Jia ce O3Ha4e OIIITA OrpaHHuYeHa c1000/1e yroBapama Mpolucata y .
10 300.

47V OuTH je ped 0 apryMeHTHMA (J1a Ce 3aKOHCKOM TEKCTY J1a ¢8d Hotpeona jachoha) Koju
Cy Y KOPHCT KOET3HCTEHIIM]e OBUX [I0jMOBA HaBOhEHHU y paclpaBu HaKOH yBohema mojma boni
mores 'y ¢ppaniycko npaso. Vid. Carey Miller, D. L. i Zimmermann, R., The Civil Law in Euro-
pean codes, The Civilian Tradition and Scots Law, Berlin 1997 (Nav. prema M. Rodin, ,,Protivnost
moralu (contra bonos mores) kao razlog nevaljanosti ugovora®, Zbornik Pravnog fakulteta Sveu-
¢ilista u Rijeci 2/2013, 1117.

48 C. Tleposuh (2007), 41.

4 Ibid., 59.

50 T. Byphuh Musomesuh (2018), 57.

S Ibid.

2 Ibid.

33 0Bo yueme 3actyna npopecop Autuh (Bug. O. Auruh, ,,Mopain (eTuka) y rpahanckom
npaBy®, y: Xapmonusayuja epahanckoé ipasa y pecuony, llpaBuu ¢akynrer y Mcrounom Capa-
jeBy, Uctouno Capajeso 2013, 7-10.
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Ha ciryan HauMH ce HACTOJU PEIINTH YHYTPAIIha MPOTUBPEUHOCT 3aKOH-
CKHMX HOPMU U Y YIIOPEIHOM TIpaBy. Y OKBHPY TEOPHje O jABHOM MOPETKY, HEKH
(bpaHIlyCKH ayTOpH Y TpaHHuIamMa TiojMa ordre public pa3nuKyjy jaBHU TTOpeIak
KOju ce MaHu(ecTyje y ,,A3PUUUTO HIIM OTSHIUjaJIHO IPUHYIHUM TPAaBHUM
npornucuMa‘ (03HaUaBajy ra HA3WBOM jaBHU MOPENAK Y YKEM CMUCIY — ordre
public stricto sensu) v jaBHH TIOpEZaK KOjH C€ UCIIOJbaBa KPo3 J100pe oOnuaje
(bonnes moeurs).>*

Ortyzna npousiasu Jia MojMOBH ,,IPUHYHU MTPOIMUCU", ,,jaABHU MOPENaK y
YIKEM CMHCTTY*“ 1 ,,TOOpH 00WUaju‘’, HUCY ,,yKPIITCHH TTOjMOBH, I Ka0 CaIPIKUH-
CKH €JIEMEHTH, MOT'Y C€ MOJIBECTH TIOJI TI0jaM ,,jJaBHH TIOPENaK y IMIHPEM CMHCTY",
JaBHU mopenak y mupeM cMUCTy, JaKie, PecTaBlba ,,CKYyIl CBUX OrpaHHYaBa-
jyhux mpaBuiia Koja YMHE TPaHUIly U3Mel)y AOMyIITEHOr U HeMOMYyIITeHOT  y
IOMEHY CJI000/1e 3aBeIITama, KOju HHBOJBUPA UMIIEpAaTUBHE ITPOITHCE, J00pe
obuuaje, OAHOCHO MOpaJIHE HOPME, KA0 U jaBHH MOPEIAK Y YIKEM CMHUCITY.>

JaBHU nopesak y y:keM CMHUCITY, TIaK, YMHE CBU OHH 00aBE3HHU MPOITUCH KOjH
HUCY 00yxBaheHN KOHKPETHUM MUMIIEPATHBHUM ITPOIMUCHMA WM JJOOpUM OOHYa-
juMa, 1 mMajy hopMy Hadela caapKaHUX Yy YCTAaBHUM U 3aKOHCKHM ITPOTTUCUMA.
VYIpaBo y TOM CMHUCITY HEKa 3aKOHOJABCTBA M 03HAYABajy OIIITA OrPaHUYCHA
ciobomHOT ypehema o0TurallmoHuX OQHOCA, ITa IPeIBIhajy Aa YISCHHITH Y IIPO-
METY OBE OJHOCE HE MOTY ypehUBaTH IPOTUBHO YCIiasY, UpUHYOHUM UPOTUCUMA
1 mopany opywinea.>® OBJie je, 3aIpaBo ped o OIIITHM KiIay3ydaMa Kao IPaBHIM
CTaHJapAuMa KojuMa ce CyIiju J1ajy CMEpHUIIE IPUITMKOM ITpUMeHe rpahancko-
MpaBHUX HOpMHU. McTr METOA ce IpUMembyje H Yy JIOMEHY HACIIEIHOT MpaBa Kaj
je ped o orpaHHYeHUMa 3aBEIITajHE CI000e.

3.1.3. I'panuye cnoboode 3asewiiarea u jasHu Uopeoax
V yoicem CMUCTY

O KOHKpPETHUM YTHIIajiIMa jaBHOT TIOPETKA Y Y KeM CMHUCITY Ha TPaHHUIIE 3aBe-
mrajHe ciobone, Hajuemhe ce y HacJaeJHONPABHO] JIUTEPATYPH H3JIaXKe 3ajeTHO
ca mobpuM obmJajuMa, BEpOBATHO 3aTO IITO Cy 00a oBa orpaHnyYema oapehena
MPUMEHOM OIIITE KJIay3yJie, 10K ¢€ KOA MMIIEPAaTHBHUX MPOMKCa KOPUCTH CUCTEM
enymMmepanuje.’’

54 J. Ghestin, G. Loiseau, Y. M. Serinet, La formation du contrat. Tome 1: Le contrat — Le
consentement, Paris 2013, 382 (Has. nmpema Mapko DByphesuh, [Iparan [Tasuh, ,,Hekomuko mucian
0 OrpaHuueHUMa ci1000/1e ypehuBama caipyKHHE YroBOpa y HallleM CaBpeMEHOM npaBy ™, IIpaso
u tipuspeoa 7-9/2016, 54 u 55 ¢u. 48).

35 0. Autuh (2013), 7.

56 Vid. ¢l. 2. Zakona o obveznim odnosima Hrvatske, Narodne novine, br. 35/2005, 41/2008,
125/2011 i 78/2015.

57 1. Byphesuh (2011), 200, 201.
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[punukoM pazmarpama Ja I je HEIITO Y CYMPOTHOCTH C JABHUM TIOPETKOM,
Tpeba nohu ox YM-EHHIIE J1a je ¥ caMa c1000/1a 3aBelITarkba Be3aHa 3a MpaBHU
mopenak, TMOIITo je TapanToBaHa YctaBoM (uil. 59) u mponncana 30H-a (wr. 2).
3aro 3aBelITasall CAaulbaBakbeM 3aBellTamba He cMe BpehaTu He caMo Tojeau-
HavHe 3aKOHCKe 3a0pane Beh u mpuHITHIIE Ha KOjuMa je u3rpal)eH mpaBHU MOpeakx,
Ha Koje ynyhyje omnmra kiay3yna o HumraBocTu. Cya je ayaH Ja TOHUIITH
TECTAMEHT 3a KOTa YTBP/IH J1a je Y CYIPOTHOCTH ca MPUHIIMITAMA JaBHOT MTOPETKa
— YCTaBHMM, MJIM IPUHIUIIUMA HaclienHor u rpahanckor npasa. [loBpena Tux
MPHHIIMAIIA OJIpakaBa ce Ha HEJI03BOJLEHOCT IIPEMEeTa, Kay3e U caapikaja TecTa-
MEHTa, a Takole ce CIoJbaBa KPO3 HEA03BOJLEHOCT MOTHBA KOjU KO 3aBEITAmba
yliaze y Kay3y IpaBHOT Mocia. 3aBenraoueBa nody ia Koj TecTaMeHTapHoT pac-
nojarama Ouhe HeJO3BOJbEHA Y PA3IMUYUTHM CIIydyajeBUMa: KajJa 3aBellTajall
HACTOjH Jia Ty TeM TeCTaMEHTa yTHYEe Ha HACIIeTHUKA FJIN JIerartapa Ha IoHalia-
e KOje je y CYyIPOTHOCTH ca MPUHIHUIIMMA JaBHOT TOpEeTKa (HIp. a U3BPIIH
HEKO KPUBUYHO JIETI0); Kajla 3aBellTalall yclioBajhbaBa CTHIAKE KOPHUCTH HEKOT
JIU1Ia TI0 OCHOBY 3aBEIITala HE3AaKOHUTUM yTHIIajeM Ha JINYHY CII000AY HacIe -
HUKa 3aJIUpambeM Y HEeroBy TIPUBATHY KUBOTHY chepy (y moriieny 3akibydermha
Opaka, nuzdopa penuruje u ci.).>s

Ca cTaHOBHIIITA 3aIITUTE JBYACKUX U TIpaBa cio001a, CACBUM je& OIpaBIaHO
Jla jaBHU MOpENaK y OBUM CllydajeBUMa 3a0pamyje a TeCTaMeHT OyZe CPEeACTBO
KOJUM C€ HACIISTHUK WJIH Jieratap MPHCHIbaBa Jia CBOje KUBOTHE OJTHOCE YPEIH IO
JKEJbU 3aBELITa0la, U TAKO OTPaHHYe IBHXOBA OCHOBHA JbYJICKA ITpaBa 1 clI000/e,
HIIP. IPABO Ha MPaBHY JUYHOCT, CJI000/1a BEPOUCIIOBECTH, CII000/1a U3paKaBamha
HaIlMOHAJIHE TPUTIAJHOCTH, [IPaBO HA 3aKJbyueHme Opaka u ap. [IpoTusHO jaBHOM
MOPETKY je HACTOjambe 3aBeITaolla Jja yTeM TeCTAMEHTAPHOT paciojarama Ha-
rpajau WM Ka3HHM HACJIEAHHMKA WM JIeraTapa 3a MOHallame Koje HUje y CKIIaay
ca jaBHUM MOPETKOM (HIIp. 3aBEUITa HEIITO Y KOPUCT TEPOPHCTE KA0 HArpaay 3a
TEPOPUCTUYUKY aKLH]jy).>

3.2. llpunyaHu nponucu

[IpuHyIHU POITKCH CY jEIHO O OMIITUX OTPAHUYCHA CII000JIE BOJbE, OTHO-
CHO crto0oIe pacroarama IMOBHHOM, KOje MHBOJIBHPA jaBHH TIopenak (cxpaheH y
mupeM cMucity). tbux drHe mpaBuia NoHaIIamka Koja ce MOpajy MOIITOBATH y
KOHKPETHHUM IPaBHUM OJIHOCHMA KOja Ta MpaBuiia peryiuiny. [[puHyaHu mpo-
MIUCHU CaJPIKe ITPaBHE HOPME KOje IIPaBHU CYOjEeKTH HE MOT'Y MEHaTH CBOjOM BOJHOM
npunukoM ypehema cBojux rpahanckonpaBHUX ogHOca. Y TpahaHCKOMpPaBHO]

38 ITparuna YXusojunoswuh. ,,I'panuiie cinoboe 3asemrama’, [pasnu scusouw 10/2002, 199
u 200.

39 Jlejan Byphesuh, ,,YTH11a] HEM03BOJLEHOT MOTHBA HA ITYHOBAKHOCT TeCTaMEHTa™, Anaiu
IpasnoZ ¢paxyniveitia y beozpady 3-4/2004, 452 u 453.
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JIOKTPHUHH Ce 3a O3HaYaBamk-€ MPUHYAHUX MTPOITHCAa KOPUCTH BHIIE H3Pa3a ca nc-
THM 3HAYCHEM: IPUHY/HE, KOHTCHTHE WJIM UMIIEPAaTUBHE MpaBHE HOpME. Tum
M3pas3umMa ce 03HadaBajy HOpMe KOje Cy CYNpOTHE IUCIO3UTHBHUM, a TO Cy OHE
HOpME KOj€ ce IPUMEbY]y aKko CTpaHe Jpyraduje He ypeae CBOj MIPaBHH OIHOC.
CynpoTHO AUCTIO3UTHBHUM HOpMama, CTpaHe HEe MOTY UCKJBYUYHTH MPUHYITHE
HOPME U CBOj OJTHOC YPEAUTH JApyTradyuje. Y IponucuMa UMIEPaTUBHOT KapaKTe-
pa U3paKeHH Cy OIIITH APYIITBEHN HHTEPECH 1 3aTO Cy OHU je/laH ,,BUIIN " 3aKOH
KOju CyOjeKTH mpaBa, MoJ] MPETHOM CaHKI[Hje MOpajy mormtoBaru.®

NmnepaTtuBHN KapakTep HOpME MOXKE OMTH BHAJBHB U3 CAMOT 3aKOHCKOT
TEeKCTa WX MPOU3JIA3UTH U3 CMUCIA MpaBHe HOpMe. MMIiepaTUBHY KapakTep
HOpME j& OUWTIICAaH KaJl Ce Y CAMOM TE€KCTY HAaBOJIM /Ia FheHO HETOIITOBAhE TMa
3a MOCJICANITY HUIITABOCT IIPABHOT OCIIA UM HEKE HBEeroBe Kiiay3ylie, HIIH Kajl
ce y IPOITHUCY KOPUCTE U3pa3H ,,Mopa™, ,,Hhje gonmymTeHo™ u ci. [loTennujarau
MPUHYIHU KapakTep IPaBHE HOPME OTKPHBA CE U3 HEeHOT CMHUCIIA IIOMOhy Teleo-
JIOMIKOT TyMadema, a KaJi Ce YTBP/IX J1a j€ IIHJb TIPaBHE HOPME 3aIITHTA IPYIITBE-
HUX MHTEpeca, 3HauH Ja je yTBpleHa ieHa KOHTCHTHOCT.

Ca acmekTa ci10007e 3aBeITama, MpaBHe TPAHUIIE OBE CII000/1e TTOCeOHO Cy
neuHUCaHe UMIICPATUBHUM HOPMaMa 4YHje HETOIITOBAkhEe UMa 3a MOCICIUILY
HUIITAaBOCT 3aBEIITamka, y IEJOCTH HIIH Y HEKOM JIeTTy, TTa C€ TaKo jaBJhajy Kao
OIIITE OTrpaHUyeHE CI000ne TecTupama. HUIITaBOCT 3aBelITakba MOKE OUTH
M3pUYHTO TIpeaBrl)eHa y caMoj IMIIEpaTUBHO] HOPMH, Kao IIITO je CIIydaj ca Ha-
CJIETHOIIPAaBHUM MMIIEPaTUBHUM HOpMama, UiIu yrnoTpeOoM u3pasa koju ymyhy-
jy Ha IMTIEPaTHBHOCT HOPME, KO TIITO CY ,,MOpa™ WJIH ,,HUje MOMYyIITSHO U CII. Y
cllydajeBUMa KaJl HUIITABOCT HUje U3PUUUTO MpeaBul)eHa, HOpMy Tpeba Tyma-
YUTH TPUMEHOM TPaMaTHIKOT METO/Ia, a aKo c€ HU TaJa He OTKpHje ITPaBo 3Ha-
Yere HOpMe, Tpeba MPUMEHHUTH TEJIEOIOIIKO TyMaueke.! Moxe ce cMarpaTu 1a
j€ HOpMa IMIIEPaTUBHOT KapakTepa, caMo KaJ ce YTBPAH Ja je Y ’bOoj caapkaHa
3aM0BECT YCTAHOBJbEHA Y IIUJbY 3aIITUTE NYIITBEHOTI HHTEpECa.

I'panune cnoboae TecTupama MOCTABIbEHE Cy UMIIEPATHBHUM HOpMama
KOj€ Ce OJTHOCE Ha: HeIOCTAaTaK 3aBeliTajHe crocooHocTu (ui. 156 30H); dancu-
¢ukoBaHo 3aBemTame (wi. 157 30H); puaenkomucapHy CynCTUTYIH]Y YV yKeM
CMUCITY ¥ pacrojarama ca CIMYHUM MpaBHUM AejcTBoM (4. 159 30H). Ilox oBa
OTrpaHUYCHA MOT'Y CE TIOABECTH U CITyJajeBH Y KOjMa je 3aKOHOM H3PUUINTO TIPEI-
BUl)eHO Ja cy HUILITaBe ofipe0e TECTaMEHTa KOjuMa Ce HEIITO OCTaBJba: (a) OBJIa-
TheHOM JIMITY KOje je CAYWHIIIO jaBHU TECTAMEHT, FheTOBOM CYTIPYKHHUKY Kao U
oapeheHoM Kpyry cpopHHKa oBiaurheHor juna u (0) TecTaMEeHTapHOM CBEIOKY
KOjH je IPUCYCTBOBAO CAUYNH-aBaby 3aBEIITamba, ONpel)eHOM KPyTy HETOBHX CPOI-

0 Slobodan Perovic, ,,Sloboda uredivanja obveznih odnosa i javni poredak, Zbornik Pravnog
fakulteta u Zagrebu 56 /2006, 417.
o1 IT. Kusojunosuh (2002), 195.
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HHKa, Ka0 W CYNPYKHUKY 3aBemTajHor cBemoka (wi. 160 30H). Lnsb je oBux 3a-
OpaHna J1a ce cripevn 3J10ynoTpeda TeCTaMeHTa U 0uyBa 3aIlTUTHA yHKIUja Gpopme
TECTaMEHTa, 14 Cy 3aTO OBa OrpaHUYCHa ONpPaB/aHa.

3.3. lo0pu oonuaju

ITonm o6muajuma ce moapa3yMeBajy HeMHUcaHa IIpaBuJa IMoHaIIama, HacTana
CIIOHTaHO AYTOTPajHUM NOHABJbakbeM (PaKTHUKOI MOHALIama, U Koja mocTajy
npuxBahena y onpeleHoj npymrBeHoj rpynu. ,,00u4aj, 1akie, mpeacTaBiba Hop-
My KOja ce CTBapa AYTMM IOHaBJbamhEM U Koja CBOjy 00aBe3HY CHary Byue Oamr
13 IyTOT MOHaBJkama. > CBecT 0 00aBE3HOCTH TIOHAIIIakha MOpa ONTH 3aCHOBaHA
Ha yOelemy /1a TaKBO MOHAIIAke IPAaBHO 00aBe3yje (opinio iuris), u ynpaBo TakBa
CBeCT 0 ob0aBe3HOCTH TpaHchopMmuire hakKTHIKO MOHAIIamke y o0ndaj. [[Be cy
BpcTe oOnyaja: a) pakTUYKH OOMYaju, KOjU 3a HENOIITOBake 00MYajHe HOpME
nMajy IpyIITBEHY, HajuenThe MopallHy caHKIH]y (00jKOT, mpe3up U Ci.) U 0)
npaBHH 00MYajH, KO KOjUX 3aKoH ynyhyje Ha mpumeHny obuvaja u 0be3behyje
npaBHY caHKIHjy. Kox mpaBHUX 00M4aja, ymyhuame Moke OUTH TeHepaTHO U
crienujanHo.

Hma munsbema 1a OuT boni mores o aHTHIKUX BpEeMEHa MIPEICTaBIba ,,0Ce-
haj my»XHOCTH ¥ MPUPOAHE HAKJIOHOCTH IIpeMa OOroBUMa, poIHTEbUMA UITU
OJIIK0] POIOWHU, TIOMIITOBAE KOje Y KHBA 0coda y IPyIITBY U ypoheHu ocehaj
cpamote®.** 3a pasnuky o1 GUIOCO(PCKOT MOUMama, Y MPaBHOj TEOPUjH HEMA
OBaKBUX CHHTETHIKHX Je(HUHUITH]A.

O Tome mita cy 100pu 00MyYaju, y MpaBHOj TEOPHjU, HEMA jeINHCTBEHOT TJIe-
TIATIITA, @ CaM T10jaM JTOOpUX 00Mvaja HUje TaKO UCIIPITHO U CBEOOYXBATHO TOKTPH-
HapHO 0OpahBaH Kao 1ojaM MPaBHOT MOPETKA. YOMILITEHO Y3€B, 1Ba Cy TEOPHjCKa
mpucTyIma aeduHIcarmy TojMa qo0pux 0bn4aja.® TeopeTnuapu Koju Cy mpuIiaa-
JIM LLIKOJIM er3ere3e TPaKWin cy AehUHHULN]Y JoOpHUX o0nvaja y 3aKOHCKUM TeK-
CTOBHMA, aJTH j€ FhUXOB JJOMAIIaj 300T CKyUYeHOCTH CaMOT 3aKOHCKOT M3pasa, CBEICH
Ha HaBOleme HEKOJIMKO HEMOPAJTHUX YIOBOpa U Ha KOHCTAaTallUjy /1a ce ’buMa He
Mory Bpehatu modpu o6uuaju.®® IIpucTatuIle COMMONIOIIKE IIKOJIE TOIa3€e O
CTaBa Ja y CBaKOj €M0XHM HEKOr JPYUITBA MOCTOjJH jeJlaH ,,jaBHU MOpaj KOjH je

92 Papomup Jlykuh, Teopuja dpacase u iipasa I1. Teopuja ipaea, 3aBoj 3a yIOEHUKE U Ha-
craBHa cpezacTBa, beorpan 1995, 30.

0 0. Artuh (2013), 10 u 11.

%4 R. Zimmermann, ,,Testamentary Formalities in Germany*, in Comparative Succession
Law, Volume I, Testamentary Formalities, ed. Kenneth G C Reid, Marius J De Waal and Reinhard
Zimmermann, University Press, Oxford 2011, 65.

9 Ouwupnuje: C. Ileposuh (2007), 61.

% Larombilre, Théorie et pratique des obligations, Paris 1885, 330 (Hag. npema C. [Teposuh,
2007, 61, . 100).
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YCBOjEH y OMIITOj CBECTH. YTOBOPH CYIPOTHH TOM MOPAITy CAMUM THM CYy CYIIPOT-
HE 100prM 00MYajuMa 1 Ka0 TAaKBHU MOroh)eHH Cy CaHKIIMjOM HHIITaBOCTH.®

IlIta ce mma cmaTpatu 10OpUM o0HYajeM, TO je MMPaBHO MUTALE KOje IICHU
CyJl y CBAKOM KOHKPETHOM CJy4ajy Ha OCHOBY MOPaJIHUX HOPMU JIaTOT IPYLITBA
y BpeMe TyMadema. YIpaBo caJipikaj OBe OlleHe 0TBapa MUTake OJIHOCA TOOpUX
o0Ouyaja 1 Mopasia IpyLITBa.

TeopeTndapu Koju TIOABOIE TI0jaM TOOPUX 00MYaja IO jaBHU MTOPEIaK U HE
paszBajajy Te MojMOBe, U3jeJHaYaBajy mojaM 100pux obudaja 1 Mopasa ApymTsa.®®
[TonBohemem Mopasia o jaBHH TIOpEAaK, Mema Ce MPUPOIa HIXOBE CAHKITH]E
— yYMecTo Jia OBpeia MopaiHe HopMme Oyje mpahena camo jaBHOM OCYZIOM U TPHKOM
caBecTH, OMBa CAaHKITMOHICAHA IIPABHOM CAHKIIM]OM — HUIITaBOIIhy yroBopa.

VY mpaBocyaHOj IpakcH ce Jo0pHu 00MUajyu MOUMajy Kao ,,HopMa O MOPaHO-
CTH", 112 CYJICKUM OJJTyKaMa OrjiaiiaBajy HEeMOPaJHUM M OHUIITAaBajy yTOBOPE
KOjUMa je II1Jb OMO MOCTU3ake HEMOpaJIHE KOPUCTH (HIIP. yTOBOP O BpayionHama,
3ajaM JaT y CBpXY KOITKarka M CJ1.), Ka0 U YTrOBOpE KOjU Cy MIPOTUBHH MOpaly y
OpauHuM omgHOCHMA.®

bes 063mupa ma mu ce noOpu 06MUaju CXBaTajy Kao €JIeMEHT jaBHOT IMOPEeTKa
y HIMPEM CMHCIY, HJIM IPOCTO KAO OMIITE OrpaHUYEH-E KOje MHBOJIBHPA jaBHU
nopesiak, onmrenpuxBaheHo je 1a ce ’IXOBO HETOMITOBAKE MPABHO CAHKITHOHH-
1€, T1a ce 3aTO0 TIOHUIITABAjy IPABHU MOCIOBH 3a KOje CyJl yTBPAH Jia Cy 3aKJbyue-
HH TIPOTUBHO Mo0OpuM obndajuma. HemomroBame 100pux oOndaja paciipocTupe
ce Ha YuTaBy MaTepujy rpahaHckor mpasa, a y HacJIeAHOM MpaBy yTHUYe Ha He-
JONTYIITEHOCT MPEeIMEeTa U Kay3e 3aBellTama. 3aTo ¢e Kao MPOTUBHO JOOpUM
oOuyajuma, C MpaBOM cMaTpa ,,0HO 3aBElITakE WU 3aBElITajHa oipea0a unja je
caJipykKuHA HEMOpPaJTHA WIIH 3aBEIITAh¢ YU je TIPEAMET IOMYIITEH ajii j& TAKBO
pacrosarame 3a ciay4aj CMpTH OWIIO TIOJCTAKHYTO HEMOPATHHM IHJbeBuMa‘ .’

Koju cy To mo6pu 06ndaju Koju yTHIy Ha TyHOBAXXHOCT 3aBEIITamka, jeCTe
MPAaBHO MUTAamE, KOje Cy IEHH Y CBAKOM KOHKPETHOM CIy4ajy, UMajyhu Ha ymy
CBEYKYIIHOCT MOPAJIHUX HOPMH Koje Cy Bianajyhe y TpenyTky orene.’! IIpsu je
3aJaTak CyAuje J1a yCTaHOBH Ja JIu ce A0OpH 00MYaj, OHOCHO MOpajHa HOpMa
Koja OM MoTJIa y KOHKPETHOM CIIy4ajy UMaTH YTHUIIA] Ha IPEeIMET UIIN Kay3y 3a-
BEILTamka, MOJKE TIOIBECTH OJ1 jaBHU Mopeaak (cxBaheH y mupeM cMmuciy). Camo
KaJ YTBPIHU Ja je 3aBEIITajHO pacIioyiarame MPOTHBHO HEKOM IMPUHIIUITY jaBHOT
MopeTKa KOju M3BUpE U3 Mopasia U 100pux odbudaja, To omoryhasa ia ce Hemopal-
HU [IPEIMET MIJIM HEMOPAITHA CBPXa 3aBEIlTakha, y KOHKPETHOM CITy4ajy CaHKI[U-
OHHIIIE HUIITABOLINY 3aBelITama. 3aTO ITO CE NPOTUBHOCT JOOpUM oOMUajumMa

67 Ibid., 82-88 (Has. npema C. ITeposuh, 2007, 61, ¢u. 101).

% Bua. C. ITeposuhi (2007), 60 u 61; J1. Kusojurosuh (2002), 192-195.
% Onmupauje: M. Byphesuh, 1. [Tasuh (2016), 52 u 53.

70 1. )Kusojunosuh (2002), 195.

710, Anruh (2013), 11.
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IIEHW y CBaKOM KOHKPETHOM CIIy4ajy, HHje Moryhe \BuxoBo HabOpajame. Tpeda
CMaTpaTH J1a je MPOTUBAaH MOpaIy U J0OpUM oOHMYajuMa TECTaMEHT KOjUM Ce
Bpeha Bmamajyhu Mopas y HaIleM IPYIITBY ¥ JOMEHY MOPOAMYHUX OgHOCA. 7>

4. 3AKJbYUHA PASMATPAILA

[TpaBHM Mopenak AeTEpMUHHIIE TPAHUIIE U CATPKUHY CBOjHHE, IIITO CE He-
MOCPEIHO OJpakaBa Ha TPaHMIIe CBOJUHCKE cI1000/1€e, 1a CIIeACTBEHO U Ha IPaHu-
e cioboze yroBapama 1 ciiodoze 3apemrama. Cno0oa yropapama u ciaodoaa
3aBelITama, Ka0 OCHOBHA Havesa 00JIUTallMOHOT U HACIeTHOT MpaBa, JTUPEKTHO
Cy 3aBHCHa O] cJI000/1€ KOjy AaTH IIPaBHH CHCTEM jeMYH TUTYJIapuMa IIpaBa CBO-
june. Of1 pa3HOJUKUX OTpaHUYCH-a CBOJHHE, 3a CJI000/y 3aBEIlITamha MPe CBUX
3HaYajHa Cy OTpaHWYeHha YCTAHOBJbEHA IIPOMUCHMA JaBHOT ITpaBa KOjuMa ce ca-
JIp’)KMHA CBOJUHE OrpaHUYaBa y jaBHOM HHTEpPECY.

[Tospe mprMeHe jaBHOT MOpeTKa HaJMIIa31 YTOBOPHO MTPABO U PACIPOCTUPE
ce Ha ynTaBy rpahanckonpaBHy ob6aact. Ca cTaHOBHUIITA ofpeuBama MpaBHUX
JTMMHTA cI000/Ie TeCTHpama, ToceOHO je 3HaYajHa (yHKIMja jaBHOT TIOpEeTKa,
YHjU je 3a7aTaK Ja Opeid rpaHuily u3Melhy JOMyIITEHOr U HeAOMY I TEHOT pac-
HoJIaramka UMOBUHOM mortis causa.

VY rpabhanckum konudukanujamMa Kopuirthenu cy pa3indy MojMOBH 3a O3Ha-
YaBare UCTOT OMIITET OrpaHNueHha ¢1000/1e pacnoyaramka IMOBHHOM, a C JIpyTe
CTpaHe, y TEOPHjCKUM EKCIUIMKAIMjaMa HCTH 110jaM UMa Pa3indnuTy CaapKuHy,
ITO IPOOJIeM JeprHICaka TI0jMa JaBHOT MTOPETKA U PYTUX OIMIITHX OTpaHUYe-
Ha YMHU jOII KOMIUICKCHUjUM. V3 KpUTHUKE aHalIn3e 3aKOHCKUX (popmyraruja
OMIITHX OTpaHWYEHa CI000/Ie pacmoiaramka U3BEACH je 3aKJbydaK O MOTpedH
MOjMOBHOT Pa3JIMKOBam-a CBUX TPH]jy OIIITUX OrpaHnydeba. Pe3ynrar je rmeguire
0 pa3JIMKOBamY ,,jJaBHOT ITOPETKA y MIMPEM CMHCITY ", Ka0 TI0jMa BUILIET PaHTa KO-
jY MHBOJIBHpA MPUHYIHE Mpomnuce, 1o0pe oOnuyaje u ,,jaBHH TIOPEllaK y yKeM
CMUCITY", Kao TI0jMOBE HIDKET paHra. Ha apyroj cTpaHu je ,,jaBHU OpEIaK y yKeM
CMHCITY, KOjH YNHE IPaBHU IPHHLIMIIN CAJAPKAHH Y YCTABHUM U 3aKOHCKHM TIPO-
McUMa KOju HUCY 00yxBaheHrn MMIIepaTUBHIM HOpMama 1 I00puM oOndajuma.

Pasnuke uzmely TOKTpUHAPHUX M 3aKOHCKUX JIe(hUHULIA]jA CJI000IE TECTH-
pama Moruie Ou ce OTKJIOHHTH yCBajalheM OJroBapajyhnx HOpMaTUBHUX pelleHha
(ymecTo npuberaBama TyMaueky OIIITE TEOPH]je IIPaBa) TaKo Jia C€ Y 3aKOHCKO)]
HOPMH O ONIITHM OT paHWYEMMa HMOBHHCKUX pacriojarama, T/ie cliajia u 3aBe-
IITajHO pacroyiarame, H30CTaBU 10jaM ,,jaBHU TIopeaak™. 3akoHcka GopMyauja

72 Ha npumep, HUIITABa je oapeada KOjoM 3aBelnTaal ogpelhyje CHHa 3a HacJieJHUKA 110/
YCJIOBOM [Ia C€ HE O’KEHHU PACITyIITEHUIIOM MM [Ia C€ Pa3Be/e O] Caalllibe XKEeHe; 0penda KojoM
CHHY 0CTaBJba Kyhy miim HeKy JIpyTy HEIOKPETHOCT, [0/ YCJIOBOM Jia CHH CBOje BAHOPA4HO JieTe
Hukazaa ue nosexe y kyhy (Bua. 1. XKusojunosuh (2002), 199 u 200).
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3abpaHe MorJIa O TIIACHTH 1A je HUIIITaBO CBAKO TECTAMEHTAPHO pacIioarame ,,lpo-
THBHO yCTaBY, IPUHYIHUM IPONUCKMA U Mopany apyurrBa“. Tume Ou cBa Tpu
BHJIa OIIIITHX OrpaHUIeHa CII000Ie 3aBeIITaha OMTa HHBOJIBHPAHA Y TI0jaM jaBHOT
MOpeTKa, Kao M0jMa BHILET paHTa, KOjH je u3rpaauiia rpahanckornpaBHa Teopuja,
1 UCTOBPEMEHO OW Ce OTKJIOHWJIC HEOJOYMHUIIE OKO Caapikaja CBAKOT O TPHUJY
OIIIITUX OI'PAaHMYCHa 3aBEIITajHE CII000/Ie.
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Limitations of Freedom of Ownership
and Testamentary Freedom

Abstract: The first issue discussed in this paper relates to freedom of owner-
ship, which is perceived as a part of the general freedom of individual, which
limitations are presented through numerous theoretical classifications, conditioned
by positive law and doctrinal perception of the freedom of ownership itself. The
norms and principles of a legal order determine the boundaries and the content
of property, governed by the rules of public law, which directly reflects on the
limits of freedom of ownership, and consequently on the boundaries of freedom
of testation, as well. The second part of the paper is devoted to the general legal
limitations of freedom of testation, in which public order, imperative regulations
and good customs are discussed. In the presentation of the conceptual definition,
it has been pointed out that in the civil codifications different concepts are used
for denoting the same general restriction of the freedom of disposition, while in
theoretical explanations, the same term has different content, which makes the
problem of defining the term of public order and other general restrictions even mo-
re complex. Through a critical analysis of legal formulations of general restrictions
on the freedom of disposition, the need for a conceptual distinction between all three
general restrictions are explained. The result of this explanation is the observation
of distinction between «public order in the broader sensey, which includes impe-
rative regulations, good customs and «public order in the narrow sensey, that
involves legal principles that are not covered by imperative regulations.

Keywords: Freedom of ownership. — Freedom of testation.- Public order.-
Enforced regulations.- Good customs.
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