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CXBATAIGE APTYPA KAYOMAHA
O OJJHOCY JE3UKA U ITPABA!

Carceitiak: Y nawem paody ipeociuassamo YKpaiko CllaHoguiiie Hemaukos
ayuiopa Apiuypa Kaygpmana o oonocy jezuxa u ipasa, Koje je y jeOHom MOMEHULY
deunucao u xao ,,Koucimuiuyucaroe iipasa iyimem jesuxa'. Cuaiupajyhu oa
Upaeso ne Hocioju 00K My je3ux He oa oozosapajyhe obnuuje, Kaypman je 3ayseo
Hewitio Opy2auuju citias 00 c8OjUX CaspemMeHuKa y o2iedy 00HoCd je3uka u upa-
8a, ila u y to2nedy UoCiojarba camoe upasHoz jeauxa kao oceonos jesuxa. Cma-
Wpanu cMo u3y3etHo 3HAYAjHUM, Y KOHILEKCIULY pa3680jd MUCU O OOHOCY je3uKd
u ipasa u mehycoonum ymuyajuma, usneuiu ochosne mucau A. Kaygmana o 060j
ilemu Koja 3a0Kyi/ba 0y2o He camo UpagHuKe u iunzeucitle, éeh u ¢unosodghe, co-
yuonoze u Opyze clupyurbaxe.

Kwyune peuu: Apiuyp Kaygman, jesux, iipaso, ipashu jesux.

1. YBOAHE HAIIOMEHE

Panko Byrapcku? je mocMaTpao 0JJHOC YOBeKa M je3uKa ca Tpu acrekTa. Or-
IITEJBYACKU WM OUOJIONIKY aCIIEKT OBOT Of{HOCca oapelyje doBeka, mojenuHIia
Kao0 4JiaHa JBYJICKOT POJia jep Ol CBUX KUBUX Ouha, jeIMHO YOBEK KOPHUCTH je3UK
Ka0 CHCTEM CIIOKEHHX 3HAKOBa, IJlacoBa U u3pasa. Ta cenuduyHoCT MexaHu3Ma
U KaHajla KOMyHHUKalije Hac Jajbe JOBOAM, Kako cmarpa byrapcku, no npyror

' Paj je pe3ynTaT Hay YHOMCTPAXUBAYKOT IPOjeKTa ,,[[paBHa TpaanInja U CaBPEMEHH TpaB-
HU N3a30BU" KOju ce (pmHaHcHupa cpeactuma [Ipasaor @axynrtera y HoBom Cany

2 Panko Byrapcku, Y800 y otwiny munzsuciuuxy, beorpan, 2003, 15. Haromena: y HarieM pay
HaBOAHMMO YTJIABHOM CXBaTama Mpod. Byrapckor o jesuky u leroBoM 3Hayajy 3a KOMyHHUKAIHjy
(Kao | jou HEKOJIUKO APYTHUX ayTopa), jep OAroBapajy HajBHILIE HAUIUM JIHYHHUM CTABOBUMA U
cXBaTambHUMa 0 OBOj TeMH, 0e3 oTpede Aa yaa3uMo y MOJEeMHKY ca CXBaTambHMa IPyTHX ayTopa
U JIMHTBUCTA, IITO OM HAC OABYKJIO O TIIaBHE TEME CaMOT YJIaHKa.
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acreKkTa OJHOCA YOBEKa U je3WKa- COIMOJIONTKOT, jep YOBEK jecTe Aco oapehene
3ajeqHHIIE, KOja ©Ma cBoja Moryha paciojaBama yHyTap cede, u Moryhe je cacBum
Jla KOPUCTH HEKHU O] CICITU(UIHNX je3WKa TOT JeJia 3ajeTHUTIIE, TTOpe ToTa IIITO
KOPHCTH U je/IaH je3UK, 3ajelHNYKH CBUM YJIaHOBHMA Te 3ajefHule y uenunu. Ha
Kpajy, CBaK{ YOBEK j€ jeTMHKA, CaM I10 ceOm criennuyaH 1 IPyTadrjy O OCTATTHX
JEAMHKH YHyTap UCTE TpyIle, Ma Ta je3uk oapelyje u ca MCUXOIOMKOT OAHOCHO
WHIWBUYATHOT aCTIEKTa, jep Je3UK KOPUCTHU M Kao TOjeIMHAIl U Kao JICO TE UCTE
rpyrme Kojoj mpumaja.’

Je3wk je mnAEaMUYKa T0jaBa, jep ,,HacTaje, OTNCTaje U eBOJIyHUpa Y HEIPEKHU/I-
HOM MeljyIejCTBY ca CBETOM O KOjeM FOBOPH a TO j€ CBEKOJIUKO JBYICKO UCKYCTBO...
OH je 1 0OJIUK CTBAPAJIAYKOT JBYACKOT JEJIOBakha TOKOM KOjeT Ce MEHhajy U jJe3UK
U cBeT“. Je3rKOM YOBEK CaOIIITaBa CBa CBOja HCKYCTBa, O/uTyKe U ocehama’ koja
MEajy U HEera CaMoT, U IbeTOB je3UK KOji KOPHUCTH. ,,CaMO TaMo T jeCTe je3HK,
jecTe ¥ CBET, LITO 3HAUM -CTaJHO IPOMEHJBUBO MECTO OJTYKE U Jieia, YHHA U OfI-
TOBOPHOCTH, alli ¥ CAMOBOJbE, Pacyiia u Buke™ ¢, 300T Te MPOMEHIBUBOCTH U JE3UK
ce Mema, pacre, ca3pesa u paha gasbe.

ButrenmTajH je cMaTpao aa HeKe pedu, peUeHHIIE, ,,je3MIKe Urpe 300r mpo-
MEHJBHUBOT KapaKkTepa je3uKa caMor, ,,3aCTapeBajy u majajy y 3adopas, 10K HEKe
npyre HacTajy*’. HejacHa Tpanuiia u3aMel)y crapux M HOBHX ,,je3MUKUX HTapa‘
JOBOJH JI0 HOBUX M3a30Ba — CTBapama yjeJHaueHOT U jeIMHCTBEHOT KoJa 32 U3-
pakaBame MopyKa Koje ce Keje YIyTHTH IPYTHM JbyaumMa.’

Haxue, jbyau ce pasBujajy Meh)ycoOHO kopucTehu je3uk, u 0OpHYTO, je3UK
ce pa3Buja KopumrhemeM of1 cTpane Jeyau. Jbynu He camo 1ma kopucte Beh mocTo-
jehe 3HaKoBe Koju TBOpE peuw, Beh cTBapajy U HOBE 3HAKOBE U HOBE PEYH a CAMUM
THM ¥ HOBe je3uKke’. Yueme je3nka je KOHTHHYHHHupaHu mporec'’ a peannzanuja
jesuka je roBop. Jesuk u roBop, mpema peunmMa byrapckor, croje y oqHoCy nmopyke
¥ KOzla, CHCTEMa M IIPOIIeca; TOBOP j€ je3WK y aKIHju, TpuMeHa jesnka. Cama Ko-
MyHHKaIuja je Mmoryha caMo u jeTMHO aKo YYeCHUIH Y TOj KOMyHHUKALUjU pac-
TIOJIAKY UCTHM KOZIOM (j€3MKOM) KOjH C€ KOPHUCTH 3a CacTaBJhambe Mmopyka. — Ty

3 P. Byrapcku, Y800 y odlwiny aunZeuciiuxy, 16.

4 P. Byrapcku, Y800 y otwiny runeuciiuxy, 17. CIHUHO U J1aJbE ,,..Je3UKOM CE MOKE yTH-
HaTu Ha Jbyl€, OIJIEMCHLUBATU UX WUJIKM 3aBOAWUTH, Jep CC YOBCKOB CBCT je3I/I‘lKI/IM IyTEM HE CaMO
n3paxana, Beh u crBapa. OHO yera Hema y CTBAPHOCTH HEMa U He MOXKe ra OUTH, Y je3UKy ce odac
MoCJIa CTBOPH. Je3WK 0)KMBJbaBa HE caMO Hally CTBApHOCT, Beh MoOMake ¥ TauHUjeM U IyHHUjeM
JIOKUBJbaBamy cajipikaja Hamie cBecTu . P. Byrapcku, V600 y ofwiny nunzeuciuuxy, 43.

5 Martin Hajdeger, Misljenje i pevanje, izabrao i preveo Bozidar Zec, Beograd, 1982, 135.

¢ M. Hajdeger, Misljenje i pevanje, 134.

7 Ludvig Vitgenstajn, Filozofska istrazivanja, Beograd, 1980, § 23.

8 L. Vitgenstajn, Filozofska istrazivanja, § 77.

° TTo/1 HOBUM je3UIIMMa OBJIE MOPa3yMeBaMo OUJIO CTBAPAHe HOBOI TOBOPHOT je3uka (y
CBAKOJIHEBHO] YIIOTPEOH), HIIM CIIELUjaTN30BAHOT je3uKa oapeheHe cTpyke.

10°P. Byrapcku, Y600 y otiwiiy runzeuciuuxy, 18.
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HacTaje MPBH ,,IIyM Y KOMyHHKAIIUjH ", TpeMa OBOM ayTopy, KaJia HeKH OJ1 YUeCHH-
Ka He M03HAjy Y MOTIYHOCTH KOJI, OTHOCHO je3UK KOjUM CE MOPYKE CAOMIITaBajy.!!
Pa3mno3u 3a To MOry OMTH HEZOBOJEHO TIO3HABAKE OCHOBHOT, TOBOPHOT jEe3HKa,
WJIM TIOTIIYHO HE3HAHE CIELUjaTHOT je3UKa U TEPMUHOJIOTH]jE KOjU C eKOPUCTE
MPHIMKOM IIPEHOCA TIOPYKe O] CTBapaolia mopyke J0 mpuMaoria nopyke.

O ToM OIHOCY KOJIa U TIOPYKE, IJIC j€ jJe3UK 3alpaBo KOJ a MPaBo MOpyKa Kojy
jE3UK KOHCTUTYIIIE KOjy TIPEHOCH AaJbe aapecaTnMa, Kao ¥ H3a30BIMa ca Kojuma
Ce Cyo4aBajy y TOM IPOIIECY KOHCTUTYHUCAka U IPUMEHHBaha IPaBa U MPaBHUIIH
1 HETIPpaBHUITY Hcao je u Aptyp Kaydman, mo3HaTt HeMadKky IMPaBHUK U (PHITO-
30¢. Y HacTaBKy paja yKpaTKO H3HOCHMO HErOBO MHUILIJBEEHE O OHOCY je3UKa 1
npaBa, BUXOBUM Mel)yCOOHUM yTHIajuMa, Ka0 U O HOBUM KaTeropHjaMa | pe-
3ynTaTrMa Koju Ipou3uia3e U3 0JHOCa je3UKa U IpaBa, a Koje je Aptyp Kaydman
y CBOJUM JieJTuMa Je(UHUCAO.

2. CXBATAIE APTYPA KAYOMAHA
O OIHOCY JE3UKA U ITPABA

Aptyp Kaydman (1923, 3unren — 2001, MuHXeH) je HEMauyKH IPAaBHUK U PH-
no30() mpaBa, jeJiaH U3 IJiejajie O3HATUX MpaBHUKA, (uito3oda u TeopeTudapa,
KOjH je CBOjUM pajom!? 0CTaBHO HEM3OPHCUB Tpar y HEMadKoj ajid U CBETCKO]
TEOpUjH, COIMOJOrUju u puno3oduju nmpasa. Hajmo3naruju je 300r cBor xepme-
HEYTHYKOT MPUCTyTIa OCHOBaMa (puito3oduje mpasa,, Kao U 300T CBOT IpeaaHor
PENaKTOPCKOT MOJyXBaTa — CaKyTlJbaly CBUX JeJla U YJIaHAKa CBOT yUUTEIha
I'ycraBa PanOpyxa y jeTUHCTBEHY €IUITH]Y.

'P. Byrapcku, Y800 y ouwiny runzeuciuuxy, 20. Y TOM CMUCITY MOKEMO Pa3MUCIUTH KO-
nuko Beh mocrojehe Be3e Mehy wranoBuma apymTBa(koje u3mel)y oCTaIuX YHMHH U .IIPUITATHOCT
HCTOj je3NYKOj 3ajeTHULIN) MOTY IOIIPUHETH OTKJIambamy OBOT ,,iryma‘. /bid, 61.

12 Apryp Kaydman je 61o u cyauja, 0K HUje XaOUIUTHPaH, Tj IPOU3BOJEH y mpodecopa
npBo Ha [IpaBaom dakynrery y Capckoj obnactu, 1960, na 6u 1969 roaune nperrao Ha YHusep-
3uTeT y MUHXEHY, T/Ie je peaaBao 10 Kpaja CBOT )KMBOTA. 3Bame akagemMuka je 1oono 1980, ox
ctpane bajepHe Akanemuje HayKa ¥ YMETHOCTH, O/ic/beiba 3a MPaBHE U ApyIITBeHe Hayke. Haj-
no3Hatuja aena : Das Schuldprinzip, Winter, Heidelberg 1961, Rechtsphilosophie im Wande.
Athendum-Verlag, Frankfurt am Main 1972., Widerstandsrecht, (als Hrsg.) Wissenschaftliche
Buchgesellschaft, Darmstadt 1972; Rechtsphilosophie, C. H. Beck. 2. Auflage, Miinchen 1997,
Einfiihrung in Rechtsphilosophie und Rechtstheorie der Gegenwart, UTB. 7. Auflage 2004 (mmoct-
XyMHO 00jaBibeHo), Gustav Radbruch. Rechtsdenker, Philosoph, Sozialdemokrat. Piper, Miinchen
1987-2000 (cabpana nena I'ycraBa Panopyxa y 25 kmura), Kaufmann/Hassemer/Neumann (Hrsg.):
Einfiihrung in die Rechtsphilosophie und Rechtstheorie der Gegenwart C.F. Miiller, 8. Aufl. 2011,
9. Aufl. 2016 (yubeHHK MOCTXyMHO 00jaBJbEeH, KOJU U3 MOIITOBamka MpeMa nmpodecopy u aajbe
caJip’K1 U TOJIMKO I'OJIMHA IIOCJIC BEroBe CMPTH, OPUT'MHAIIHE JICJIOBE NPBOT U3/1akbha Koje je OH
HAITHCAo).
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[lon izpasom je doopasymesao ,,peu Koja ce ysex o0OHocu Ha iojeounauan
cayuaj . TIpaBHe HOpME U IPUHIIAITK TIPECTaBIbajy caMo Moryhe mpaso-mpaBo
KOje Ce MOXKE aJIi He MOpa MMPUMEHHUTH Y KOHKPETHOM CITy4ajy, ¥ Koje 300T Tora
MIPOU3BOAM CBOJEBPCHY MPOIEypaHy NojeNnHaYHy paay. CMarpao je aa mo-
CTOjH ioCciiyilaK Hanai)cera iApasa a He THeTOBOT CTBApamba; TO HATAKEHE jecTe
CTBapajayKo M KPealMOHUCTUYKO, HO 3aIPaBo MPEJICTaBIbha MPEINO3HABAKHE HOPME
(13 MHOIIITBA pEUCHUIIA KOjIIMa CMO ¥ CBAKOTHEBHO] KOMYHHUKAITHJH OKPY>KEHHN)
KOja ce MOKEe MPUMEHHUTH Ha MOjeJMHaYHU cliy4daj 4V ToM mpolecy mperno3Ha-
Bama IpaBa, IPaBoO 3alpaBO W HACTAje W MPEACTaBIba clarame, ycariJalneHOCT
3aKoHa (Kao ojipel)eHor mpaBHOT aKTa y KOME Ce Hajia3e HeKa IpaBuJia MOHAIIabha)
1 KOHKpeTHOT ciry4aja. [Ipaso je, mo Kaydbmany, nakie penayuja xoja ce ycrocra-
BJba U3Mel)y 1Ba yUeCHHKA y MOCTYIKY Halaxerma npasals. Ta penanuja mpowuc-
THYE U3 UMIUIAKAIHje, Koja rimacu ,,IIpaBo (P) je penamuja xoju moctoju u3mehy
ciy4aja (x) 1 Hopme (), ¥ MOCTOjH OH/IA M CaMO OHJIa Kaja je cTaB xPy HCTHHUT. ¢
be3 mpaBa Hema HE pemnalje, HemMa MocTa u3Mehy x ¥ ) a ako He TIOCTOj! OnIo X
WJIY y, HU TIPaBO Kao pejalfja He Moke Hactatu. Ho, y HacTaBky Hamier paja
doxycupahemo ce Ha npyTH 3HaYajaH cerMeHT KayMaHoBOMX pa3MuIbama — Ha
(uucitin) 00HOC je3uka u ipasa, TAYHU]E, ,, KAKO je3uK Koncimuimyuue iapaeo*’.

Ha modeTky cBOT 3HaUajHOT WIAHKA O OTHOCY je3WKa U IpaBsa ,,0 je3UIHOCTH
Y MIOJMOBHOCTH TpaBa,, KaymaH TBpay A2 paeo u 3aKon HUCY u He MoZy ouitiu
ucitio'®, xao 1mTO TO CMaTpajy MpaBHU IMO3UTUBUCTH, jep TPABO je peranuja a
3aKOH MPEICTaBJha CaMo jelHY O CTpaHa y ToM ofHocy."” Ilpasnu jezuk e iio-
citioju kao ciieyujannu jesuk>® — 1o je je3UK 3aKOHOMAABIIA, KOJH j€ ,, IIKPT, O3
YKpPacHUX JI0JlaTaka, He TOBOPHU C€ HUKAJIa HUjEHA CYBHUIIIHA PEY, JeJTHOCTABHO

13 The Philosophy of Law: An Encyclopedia, edited by Christopher Berry Gray, Routledge,
2013, 475.

14,0 HayYHOCTH TIpaBHE HayKe-MOCTaBKe 3a je/IHY TEOPHjy HCTHHE KA0 KOHBEPTEeHIHje®, y
: Apryp Kaybwman, Ilpaso u pasymesarse iipasa, I'yrenbepropa ranakcuja, 1998, 60.

15 CBoj cTaB j1a je mpaBo pernaiuja moHaBsba Ha BUIIE MeCTa :,, O je3NYHOCTH ¥ TOjMOBHOCTH
mpaBa”“, y : Aptyp Kaybwman, /lpaso u pasymesarse iipasa, 'yrendeprosa ramakcuja, 1998, 26;
,.Pa3Boj mpaBHe punozoduje y nBagecetroM Beky*, y : Apryp Kaybman, Ilpaso u pazymesarve
apasa, 'yrenbeprosa raigaxcuja, 1998, 301.

16 Aptyp Kaydman, ,, [IpeTxonHa pazmaTpara o IpaBHOj JIOTUIM U OHTOJNIOTHjH peaiija’,
y : Apryp Kaydwman, Ilpaso u pazymesarse upasa, I'yrenbeprosa ranakcuja, 1998, 49.

17 Kay(mMaHOBO cXBaTarbe TyMauekha paBa a moceGHO Iy TeM aHaJIOrHje Cy JIOBOJLHO 00UM-
HU Jla UX CMaTpaMo Nojo0HMMa 3a rocedaH wiaHak. M3 Tor pasyora nux oBJe HU HE HABOAMMO y
HEeKoM Behiem o0umy.

8 Y y HemadKkoM je3uKy MOCTOjU pa3iMKOBambe OBa [Ba mojMa: Recht je mpaBo, 3aKOH je
Gesetz.

19,0 je3s4HOCTH U IOJMOBHOCTH TIpaBa‘, y: Apryp Kaydman, IIpaso u pasymesarse iipasa, 8.

20 3Gor Tora mITo OJpuye MOCTOjarbe MPABHOT je3UKa, K HIIAK KOPUCTH UCTH TEPMHUH Y TOKY
JIaJber TEKCTa, YeCTO I'a CTaBJba MO/l HABOJAHUKE, TUME MOKa3yjyhu Jja He MUCIIN CTBApHO Ja Taj
JE3UK 1mocToju.Y caMoM TEKCTY UMa AocTa Kopuirhema HaBogHMKa, jep Kaydman nu3paxasa Hecna-
rame ca TPEHYTHOM [IOJMOBHOM CTPYKTYPOM H I1paBa U IPaBHOT je3HuKa, aau 300r HeMoryhHocTu
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ce 3armoBefia ¥ HUIITa BUIIE ceM Tora. HacympoT Tome, je3uk cynuje je boratuju
y u3pa3y, KOHKPETHH]H je 1 Cy/IHja Ce KOPUCTH jJe3UKOM yBepaBama“?!, jep cyau-
ja, TBpau Kaydwman, He 3amoBena U He 3axTeBa, Beh mpocyhyje, mpoMuIba u
caBeTyje, yBepaBa Jla HelTo Tpeda ypaauTy Uil HE YpaauTH- CAMUM TUM HEroB
pPEYHUK je Py, OOTAaTHjH, ¥ KBAHTUTATHBHO M KBaJUTAaTHBHO. PeuHuK cyauje
je Ipyrauuju jep OH U TyMmauu, o0jallikbaBa CBE OHO IITO je NCKa3aHO 3aKOHMMa
¥ TUM IITYPUM 3aKOHCKUM je3UKOM; CYIHja je CBOjeBPCHU IIPEBOAMIAIl TEKCTA
KOjU MOTHYE U3 peajMa IpaBa U uhje CXBaTame, OAHOCHO Pa3yMeBambe, IPEHOCH
y peasM CTBapHOCTH, CTBapajyhu THMe periermne KOHKPETHOT IMpaBHOT ITpobiiemMa
npea cooom??,

Kaydman ciomume 1 je3uk agBoKaTa®? — KOju je BpcTa MpaBOCYIHOT je3uKa
Hope/1 je3uka Cyuje, Ho Apyrauuju je ox jesuka cyauje’t. Metadhopuuku mocma-
TpaHoO, aKo Ka)keMO J1a Cy[Hja Mo3Haje 00a je3nKa- je3uK HelpaBHUKA U HEyKe
CTpaHKe aJii U je3UK MpaBa, v Ja 00a HICTOBPEMEHO KOPUCTH- ]a OHUMA Yy CBAKOM
oIl TBa peanMa 00jacHH CBOje JeJoBamke, TO MOXKeMO pehu na agBokar Takohe
KopHUcTH Takol)e 00a je3uka (je3uk Ccylnuje U je3uK HEyKe CTpaHKe), P YeMy je
je3uK HEeyKe CTpaHKe (WJIM HelpaBHUKA, kKako decTto Kaydman Harmamasa)jormn
Bulle yOiakeH, U MM0jeJHOCTaBJLEH: TOM BEP3HjOM je3HMKa aJBOKAT FOBOPH Ca
CTPAaHKOM KOjy 3aCTyma y CIopy, U y IPUCYCTBY CTPaHKE FOBOPU THM jE3UKOM
YaK U [pe] CyJ0M, JOK c€ y 3BaHHYHUM ITUCMEHNMa cyly oOpaha je3ukom cyau-
je, maxie, je3ukom mpaBa®s. Tu pa3TUYUTH CBETOBH CTBAPHOCTH U TIPaBa, TOTUKO
OJIBOjEHU U pa3lIMYUTH, UMajy CBOje MpeKianajyhe Tauke- CBOje y4eCHUKE, O
KOjIX HEKH TPajHO OCTajy BaH IpaBa M FETOBOT TI03HABAha U pa3yMeBarba a HeKU

Jla UCTO JeUHHUIIe ApyTadnje, jeTHOCTABHUM KOpHIIhemheM HaBOJHHUKA ITOKa3yje CBOj THXH,
¢uno3odcku nmporect yTBpheHOj TEPMUHOIOTHJH.

21 Ibid.

22 Arthur Kaufmann, ,,Gedanken zu einer ontologischen Grundlegung der juristischen Her-
meneutik®, y: Das Naturrechtsdenken heute und morgen : Geddchtnisschrift fiir René Marcic,
1983, S. 597-607.

23 Arthur Kaufmann, Die Parallelwertung in der Laiensphdre —Ein sprachphilosophischer
Beitrag zur Allgemeinen Verbrechenslehre; Vorgetragen am 15.Januar 1982, Verlag der Bayerischen
Akademie der Wissenschaften (philosophisch- historische Klasse), In Kommission bei der C.H.
Beck; Jahrgang 1982, Heft 4, 3.

24 Ha jomr HeKMM MeCTHMa Halla3MMO Ha OJIeTy CTPYUYHHX [IPAaBHUX je3MKa Ha je3UK CY/HU-
je, je3rK 3aKOHO/IaBIIA U je3UK aJBOKaTa, Kao Ha npumep : Fachsprachen Languages for Special
Purposes: Ein Internationales Handbuch Zur Fachsprachenforschung Und Terminologiewissen-
schaft/an International Handbook of Special-Language and Terminology, Ed. by Hoffmann, Lothar
/ Kalverkdmper, Hartwig / Wiegand, Herbert Ernst, Publisher : Walter de Gruyter, 1997, 312; kao
u oy : Ekkehard Felder, Juristische Textarbeit im Spiegel der Offentlichkeit (Studia Linguistica
Germanica, Band 70) Gebundenes Buch, Publisher :Walter de Gruyter, Reprint 2012.

25 Kay(dmaH aJ{BOKare Mperi3Huje Ha31uBa ,,I0CEOHUM, C30TEPUYHHM JAPYIITBOM, eCHAhOM
MYyHHUM TajHU YUjU pajl, CXBATakhe U PasyMeBame MpaBa HUCY YBEK TOJIMKO BH/JBMBH U jaCHU
00WYHUM JbyAMMA, 32 PA3TUKY O paja Cyauje, KOjU je BHUILIEC U3JI0KEH Cyay (HEyKe) jaBHOCTH.
Arthur Kaufmann, Die Parallelwertung in der Laiensphdre, 7.
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0CTajy TpajHo y chepr cCUMyITaHOT TIpeBolema 1Ba BeoMa pa3InunTa je3ukKa,
JIBa BeOMa pa3In4uTa Koja.

IIpaBo mpencraBspa mocebaH CBET, ,,a CaB CBET j& IIPOU3BO]T je3UKa, ITOCTaje
caMo IyTeM je3uKa M He MOCTOj! M3BaH je3nka‘ 2, Hacrassba Kaydman name. OHO
IITO je ApyTradrje jecTe HHANBUIYATHO CXBaTamke TOT CBETA, KOjH CE€ CXOIHO TOME
u3pakaBa pa3nuuuTHM jesukom?’. Mcto je u ca npaBHuImMa, cmatpa Kaydpman
— CJIMKa MpaBa ¥ TyMadewme MpaBa jeTHOT PaBHUKA CE CHUTYPHO Pa3JIMKyje OJl
TyMauema APyror u 6uo je ny0oko yoeheH 1a He KOPUCTE CBU MCTH je3UK (3aKO0-
Ha VT TIpaBa) HeTro Ja ce KOPUCTE HEKUM ITOIje3NYKUM TpyTiaMa ¥ BaprjaHTama
OCHOBHOT je3uka 3akona’s. C Tum y Be3u, Moryhe je ja HU IBOjUIIA Cy/Hja HE
KOPHUCTE UCTH je3UK — jep UMa]y Pa3IMINUTO )KUBOTHO U CTPYIHO UCKYCTBO U
3HaWbe U CAMUM THM MOTY pa3iHuUuTO TYMauyUTH UCTH 3aKOH mpexd codom. M3 Ha-
BEJICHOT CIIC/IH, JIa Pe3yJITaT TyMadermha MOXKe OMTH ,,pelIaTHBHO BaJbaH U HCIpa-
Bau“%, Oynyhu na ra 00JHMKYjy MPETXOAHO HaBeneHH eineMeHTH. Cyauje Bpiie
moce0aH yTHIA] MPUIUKOM JOHOIICHA U TTHCamkha CBOJUX IIPECyia, Kako Ha came
ajipecare Tako U Ha je3uk mpasa y uenunu.>’ 3aro je moTpeGHO M3BPIIMTH CTaH-
TMapau3annjy je3nka cyauja (Koja He moapa3syMeBa U CTaHIapIn3aIli]y MUTIIBEHha
Cyauja y moryieny cxBaTama IIpaBa U MojeIMHAYHUX CIydajeBa Koje peliaBajy).

OoHoc jeuka u iipaea je euwie3nauan jep MpeTIOCTaBsba : ,,0MHOC PABHOT
je3uKa U MmpaBHE KyJIType, CTHJI PAaBHOT je3uKa, OHOC u3Mel)y CTpydHOr mpas-
HHUYKOT je3WKa M CBAKOTHEBHOT je3MKa, pa3inKa u3Mely jesmka 3akoHa U je3nka
npasocyha Kao 1 CyACKOT roBOpPa,CHHTAKCHYKH, CEMAHTUYKN U XePMEHEY THUKH
MpoOJIeMH TIPABHOT je3WKa, Je3NTIKO 00yXBaTamke HOPMATUBHOT, COITHOJIOTHja
MPABHOT je3rKa (OAHOC MPABHOT je3UKa, IPYLITBA U KYJITYpE), IPAaBHU je3UK Ka0
TeMa CTPYKTYpaTUCTHIKE IIPaBHE HayKe (Kako (PYHKITMOHUIIIE TIPaBH je3UK), MO-
ryhHocT opmannzoBama npaBHOT je3uka (Kopuinheme eIeKTpoHCKe o0pase
momataka) 3!, HaBezeHu acrlieKTH He MPEICTaBIhajy KOHAUHH CIMCaK, Beh OCHOBY
3a OTBapame HOBHX JMMEH3Hja 0JHOCA je3uKa 1 paBa. Mnak kao Haj3HAYajHUH

26 Ibid.

27 TIpu uemy ce noj je3ukoM koj Kaypmana osjie noapasymesa rosHasame oapelere cre-
nudUUHEe TEPMUHOJIOTHje KOpUIIheHe y KOMYHHUKaLUjH Y OKBUPY oApehene ApyITBeHe rpyIe.

28 He jesuka mpaBa, HUTH MPABHOT je3uKa, Beh je3nKa 3aKoHa, KaKo je paHHje 00jallmeHo.

29 Arthur Kaufmann, ,,Gedanken zu einer ontologischen Grundlegung der juristischen Her-
meneutik®, 600.

30 KomenTapumnyhu ynpaso oBo cranosuinte Kaydmana, A. Onepo HaBO/H Jia ce MOTIYHO
MOTPEeITHO CMAaTpa Jja e CBakKa CyJCKa IIpecy/ia 3aCHUBA UCKJbYYHBO HA YH-CHHIIAMa Yy TBpheHIM
y HEKOM IIOCTYIIKY- Hal[pOTHB, OHa Ce, CXOJHO CXBaTamy 1 camor Aprypa Kaypmana, 3acHuBa u
Ha CY/JHjHHOM CTPYYHOM 3Haky M CXBaTamwy MpaBa, lerOBOM YHYTPAIIbOM cTary 1 ocehajuMa
TOKOM IOCTYIIKA Ka0 U CyMEbaMa KO0je OH caM UMa IPHJIMKOM JOHOIIeHa o/utyke. Bu.: Andres
Ollero, ,,Die Rolle der Richterpersonlichkeit bei der rechtsfindung®, u : Verantwortetes Recht: die
Rechtsphilosophie Arthur Kaufmannns [sic] : Tagung 10. bis 11. Mai 2003 in Miinchen, (eds.) Ulfrid
Neumann, Winfried Hassemer, Ulrich Schroth,Franz Steiner Verlag, 2005, 5.

3UIbid, 12.
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acIleKT oJHOCa TpaBa U je3uka, Kaypman n3nBaja GyHKINjy U 3HAYA) je3WKa 3a
MPaBo, OJTHOCHO HETOBY YJIOT'Y Y CTBapamy CIEIHjaIHOT je3rKa (KOju HaMEepPHO
HE Ha3uBa IIPABHUM je3HKOM jep je Ha MMOYETKY HETHPAO FEeTOBO ITOCTOjambe), KOjU
he OuTH NOBOJBHO jenHO3HAUAH U (POPMATU30BAH M CBHMA MPUXBATIHHUB U pasy-
MubHB. [lomazehn o cBoje OCHOBHE Te3€ 0 TTOBE3MBAY MTOjeIMHATHOT Cydaja ca
npunaaajyhom npaBHOM HOpMOM Koja he ce mpuMeHnTH Ha Bera, Kaypman nasbe
TBPIH J1a 3aKOHOJIABAIl MOpa J1a i03Haje ,,cée* uciipasne iojeounaune ooyKe o
cBMM Moryhum ciydajeBuMa °d 1a HX CHHTAKCHYKH, CEMAHTHYKH U JIOTHYKH
MpeBelie Ha YOIIITeHHW, CHMOOJIN30BaHN, HHIYKTUBHY j€3WK 3HAKOBA, TOI00aH
JIa ce MPUMEHH y CBAKOM JIPYTOM IOjeAMHAYHOM CIy4ajy>?. JeqnHo Tako 61 GrI1o
Moryhe cTBOPHUTH anepcoHaTHO, YOTIIITEHO MPaBO Kao CHCTEM 3HAKOBA, jeTHAKO
MPUMEHJBUB U pa3yMJbUB CBUM IpaBHUIIMMA (IpaKTHYAPHMa, TEOPETHIAPHMA;
3aKOHOMABITY, CYIHjH) ajld U HETIPaBHUIIMA.

Kaydman Beoma rmoercku HacTaBJba Jajbe : ,,IlonasuinTe 3a 4oBeKka KOju Tpa-
U cebe caMoT U CBET, CBOj CBET je je3uk. Ha moveTky Oerre peu. Je3uk je Humanum
(buhe) cam o cebu. Tume ce oOjalkaBa 3aIITo je je3uK OMO 03HA4YCH Ka0 KOHCTH-
TyeHTa CTBApHOCTU. MeInjyMOM je3rKa YOBEK IPHCBaja CBET U MPHUCBaja IpyTre
JbyJIe 34, jep je3UKOM ce U3paskaBajy 3all0OBECTH, CyTeCTH]€; Je3UKOM CE MaHHUITYJIH-
11e JbyAuMa U IbUXOBUM CTalbUMa U pafmbaMa. 3aTo je3UK jecTe HauuH U3pakaBa-
Iha CBETa U CTBAPHOCTH, jep ,,dpaso je jeoan ceeini.> TlomTo je mpaBo penaruja
n3Mel)y TojeTMHaYHE CUTYaIlHje | 3aKOHA, OCTBAPHBAILE ITpaBa HUjE HUIIITA IPYTO
HETo yCIocTaBJbathe OiHOca n3Mel)y OMBcTBa (MojeIMHAYHOT cly4aja) 1 Tpebama
(oHOTA IITO 3aKOH WJIW APYTH MPABHH aKT IMPOIHCY]Y) TyTEM je3HKa.

H ceaxooneenu z06opnu u ipasnu CIPYUHU je3UK CY 0600UMEHIUOHATHUS,
tBpau Kaydman. J[BoguMeH3HMOHATHOCT j€3UKa ce 00jalImaBa MOCTOjaheM IBE
byHKIMje je3uka:

a) oilepaiiusna, 3HAKOGHA (YHKUUja — TITO je KapaKTePUCTUKA KHUBOT,
CBaKOJHEBHOT je3MKa.

32y caMOM TEKCTy HeMa Jajber objalrmera ITa ce MoAPa3yMeBa Mo OBHM ,,CBUM,, HC-
HPaBHUM OJlIIyKaMa, HO BEpyjeMo Jia je Y MUTaky CKYIl CBUX IPABOCHA)KHUX CYICKHX OIYKa,
Koje cy y Mel)yBpeMeHy u3BpIlIeHe, jep Cy THMe IIOTBP/IUIIE COIICTBEHH 3Hauaj, IOCTOjambe H CBPXY.

33 HanoMumb€eHO J1a ce OBJIe TOBOPH O CTBaparby IPABHOT je3MKa HHAYKIHjOM a He CTBapa-
EM IIPaBHJIA TOHAIIAKhA KA0 Y MPEIEJCHTHOM IIpaBy.

3 A Kaydman, ,, O je3M4HOCTH ¥ TOjMOBHOCTH 1ipaBa‘, y : Aptyp Kaydman, /Ipaso u pasy-
Mmesarve tipasa, 33.

35, He MOeMO TOBOPHTH O CTHIIY je3HKa 3aKOHA a []a TPETXOIHO HUCMO YKa3aJli Ha 3HA4aj
jesuka 3a mpaBo u nmpaHuKe". [Iparnma [JIpakuh,“ O cTmiy jesuka 3akoHa“, 300pHuk padosa
IlpasnoZ gpaxyniueiua y Hogom Cady, 1/2012, 369-381.

36 OBO ITO je peUeHo, THYE CE OJIHOCA TOBOPHOT je3UKa U CTPYYHOT je3UKa, TIPH YEMY OBJIC
Tpeba 1a ce y3me y 003up camMo IPpaBHU CTPYYHH je3UK, HAPOUUTO je3nk 3akoHa. Arthur Kaufmann
,Historischer Diskurs.” In: A. Kaufmann/W. Hassemer/U.Neumann (Hrsg.), Einfiihrung in die
Rechtsphilosophie und Rechtstheorie der Gegenwart. Heidelberg etc.: C. F. Miiller, 2011, 26-28.
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0) ynkuuja caonwiniagara (CiMOOTNYKA, KAPAKTEPUCTHUIHA 32 CIIEIIH]aI-
HE je3uke crenujanHux npodecuja, Ha npumep). [oBopHH je3uk je Ooratuju ca-
npxajeM u uma Behy nndopmatuBHy 1 ynorpeOHy BpeaHOCT(jep KOpUCTH Ta
1ena 3aje[HuIa), 0K IPyTH, CTPYYHH je3UK UMa CyKeHy HHPOPMaTUBHY Bpe/I-
HOCT jep je ynoTpeOJbHB caMo y yiKeM KpyTy 1esne 3ajenauie. CBOjuM IMoCTOjamkeM
cy ynyheHH jenaH Ha ApyTH, IPU 4eMy CTPYYHH je3uK, panu noBehama cBoje
nH(OpMaTHBHE BPEIHOCTH M JIPYTUMa BaH TOT' YCKOT KpyTa JbyIH, MOpa Ja ce
ycaBpllaBa- yIpaBo yrnoTpeOoM roBOPHOT je3UKa U HUMILIEMEHTAIjOM HETrOBOT
cazxpikaja yHyTap cBoje caapxkue.’’ [lusb oBOr ycaBpluaBama jecTe mpruMeHa
yckJal)eHOT jeIMHCTBEHOT je3KKa, Kao MocTa n3Mel)y YNieHUYHOT CTamba y CTBap-
HOCTH Ha Koje Tpeba MPUMEHUTH HEKO MPaBUJIO MIOHAIIaka U caMe HOpMe Koja
Tpeba na Oyae npuMemneHa.

Je3nk yBek HUBH M HJIe Y KOpaK ca pa3BojeM JIPYLITBA, MM YaK U KOpaK
ucrpen. 300r Tora je yTUIaj CBAKOIHEBHOT, JKUBOT, TOBOPHOT je3HKa MOTpedaH
CTPYYHOM je3uKy (je3uKy 3aKOHa y OBOM CiIy4ajy) jep he oH, cienehu moTpely
3a COTNICTBEHOM crelupuuHomhy, H3ryOuTH KOHTAKT Ca CTBAPHOIINY M MOCTaTH
MeTaje3uK’®, Hepa3yMJbUB HE caMO HeMpaBHUIIMMA, Beh 1 MHOTMM MpaBHUIMMA,
OJIBOj€H O]l CBOjE CYIITHHE U CMHUCIIA.

Kaydman pazmarpa u paznuky u3mel)y mpaBHOT je3uKa U Hay YHOT TPaBHOT
je3uKa, Tj. je3ruKa KOji KOPUCTE HAyYHHU PaJHUIIM U3 00acTu npasa. CynTHHCKA
pasnuka u3mel)y nmpaBHOT je3nKa ¥ HAyYHOT je3UKa je Y TOME IITO 3aKOHCKH je3UK
dpoiiucyje (Upeckpuiliuu6HoCll UPAHOZ je3uKd), TOK HAYUHHU Je3UK, 3ajeHO ca
CBUME JAPYTUM, CMUCIAEHO Ofucyje TIPaBHU je3UK (0eCKpUuliuiuHOCHL UpaABHO2
Jjesuka). Jeauk Hayke Takohe mMma 3HayajHy 0Opa30BHY M KOMYHHKATHBHY MOR,
K0 je3UK MHAMBUIYATHUX TIO3UTUBHO-TTPAaBHUX HayKa, MOYKE aKTHBHO J]a yTHYE
Ha rpaBHU je3uk. [IpaBHU TEKCTOBM Cy — MM OU Tpebaiu OuTH — pax npaBocyha
U TIPAaBHUX CTPY4YmaKa, IIe CBAaKaKo MPUIIAIAjy U JbyIU KOjH ce OaBe MpaBHOM
HayKoM ¥ TeoprjoM*.CBaKaKo je Hy>KHO M HEONXIHO Ja TEPMHUHOJIOTH]jA KOjy
KopucTe Oy/ie IOBOJBHO yjeJHaueHa 1a O Ouiia pa3yMJbHBA U TPaBHUIIMMA TTPaK-
THYapuMa U MPaBHUIIIMA TEOpeTHIaAPUMA.

Jesuk je npymTBeHa HY)KHOCT, HacTaBJba KaydmaH, n ncroBpemeHo u napa-
JIOKCaJTHA TojaBa. JIok TexxnMo aa yjemHaduMo U jelTHO0Opa3uMO je3UK paJiv IITO
0oJbe U IpenU3HHje KOMYHHKAINje, ICTOBPEMEHO TeKMMO M Ka jJaCHOM pa3Jiv-
KOBamby CBAKOJHEBHOT OJ] Pa3IMYUTUX CTPYUYHUX je3nKa(Iia TaKko U MPaBHOT), 1a
O 3aITUTIIIM ClIeNU(UIHOCT HeKe podecHje, HaunH N3pakaBama, )KUBIbEHA.
Kaypman ce cnoxuno ca [lackanoBoMm TBpJHOM Ja ce Y KOMYHHUKAIUjU, OUJI0

37 A. Kaypman, ,,O je3n4HOCTH U IOjMOBHOCTH ipaBa®, y :Apryp Kaydman, IIpaso u pazy-
mesame iipasa, 20.

3% A. Kaypwman, ,,O je3n4HOCTH U TOjMOBHOCTH TipaBa®, y: Apryp Kaydman, IIpaso u pa3zy-
Mmesame iipasa, 34.

39 Arthur Kaufmann ,,Historischer Diskurs.* 30.
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MMICAaHO] UJIN YCMEHO], He MO)Ke KOPUCTUTH T10jaM KOjU HHje jacHO AePUHHUCAH
(MM OBOJHHO 00jallbeH) UM Ja CBH YUYECHHUIIM Y KOMYHHKAIM]U HUCY MOTITY-
HO YBEpPEHH Y HeroBy TauHOCT*, 3Haueme Koje HEKH I0jaM MMa TIpeMa HayIlH O
3Havewy, HacTaBJba Aabe Kaypman, He Mopa OUTH HISHTUYHO OHOM KOje MY
TIpHJaje HayKa O je3nKy — Koja ce OaBW 3HaUYeHMMa 3HAKOBA CAMOCTAIIHO WUJIH Y
oapehenum ckynoBuma*!. YrpaBo 300r Tora, yjeiHauaBame 3HaUCHA PEUH je
HMCTHHCKHU TTOTPEOHO.

,JoBek koju ofpacta He cpehe ce ca cepoM HOPMATUBHOT y OOJIMKY allCTPaKT-
HHUX HOPMH TIOJT KOje Ou Tpebajio Ja CyIcyMupa CBOje IMoHAIIamke, Hero y HOPMH
KOHKpETHHX 0oOpa3zalia MmoHaliama, KOju My ce OTKPHBajy y CBAKOAHEBHO] KOMYHH-
KaIiju, y KOHQPOHTAIIUJH ca CBETOM JPYTHX, TPATUPAHEM )KHBOTHUX O0JTHKA.
TaxBu oOpaciy IOHAIIaka, UK Tapagurmara ca U3BeCHUM OIPEe30M, HUCY CTaTHY-
HeE, 3aTBOPEHE BEJIMUMHE Ca CaIpKajuMa Koje ce MOT'y alicTpakTHO nepuHuCcaTH,
HEro BPEAHOCHO PA3IMUUTE je3UUKE TBOPEBIHE KOje CBOjy HOPMATHBHY CaIpKUHY
nmobujajy U3 CUTYaIlje, 1a ce 3aTo Y je3NYKO0j yIoTpeOn Memajy mpeMa JOTHIHO]
cutyanuju. OHH ce He MOTY OJIBOJHTH OJf CBOje ynoTpebe, cBoje oapelheHo 3Ha-
Yere MMajy CaMo y KOHTEKCTY CUTYaIlHje U Y jesuukoj uZpu‘*>. A jesmuka urpa,
Yy CMHUCITy CTaJIHOT HOBOT KOMOMHOBama noctojehnx cumOomna y [usby cTBapama
HOBHX peUH, PeUeHHIIa, 3HaUeHa je CTallHa UTpa. Yak je 1 YOBEKOBO Ca3HAE O
MOCTOjasy MpaBa UM HeMpaBa(Tj. IOCTOjary Hevera IITO HUje PEryarcaHo IpaBoM)
jemHa jesnuka urpa, Ha ogpehenn HaunH. Kao mpruMep HaBomm pa3ior o0jaBJbHBa-
Ha 3aKOHa — 00aBelITaBame rpalaHa o ocTojamy Heuer HOBOT. To oOaBelITaBame
une mocpenHo, cMatpa Kaydman, jep nako mpoTekHe vacation legis, 1 1aKo BaXXH
na ignorantiam iuris nocet, rpah)anu he o mocrojamy 3aKOHa U IPYTUX MTPaBHUIIa
ca3HaTH MOCPEIHO, TeK 00ABEIITABAKHEM O HEKOM CYJCKOM TOCTYTIKY, O HEKO]
npecynu koja he Outu oHeTa, jep je TO KOHKpEeTU30BaHa CUTYyallhja ca KOjOM Ce
OHH MOTY WJIM HE MOT'Y TIOMCTOBETHTH. CaoMIITaBamke My TeM aliCTPaKTHUX je3nd-
KuX QOpMH y BHly 3aKOHa I'paljaHrMa, KOjU Cy Ha M0jeAMHAYHOM HUBOY pa3Mu-
IIJbarba U MoCMaTpama CBETa OKO cebe, Ta alcTpakTHA TBOPEBUHA MaJIO HIIH
HUMAJIO 3HAYH.

Kaydman cTatHO TOBOPH O ,, HCUBOMIHUM UUIbEHUYHUM OKOTHOCTUUMA®,
LITO CY 3alpaBO OKOJHOCTH KOHKPETHOT, MOjeAMHAYHOT CiIy4aja, KojuMa Tpeda

40 [Tox Taunorhy oxHocHo ucturuTomhy Kayhman oBie moapasymeBsa MOTIYHY jeIHAKOCT
n3Mel)y nojma, peun KojojM ce HeIlITO 03Ha4yaBa M 00jalllberba TOT 110jMa, OJJHOCHO PEUH, KOje je YBEK
HCTO, U JeHO3HAYHO y cBakoj komyHuKanuju. Arthur Kaufmann, ,,Rechtsphilosophie, Rechtstheorie,
Rehctdogmatik, ,, y Arthur Kaufmann, Winfried Hassemer, Ulfrid Neumann (Hrsg.): Einfiihrung
in Rechtsphilosophie und Rechtstheorie der Gegenwart (Schwerpunktbereich), C.F. Miiller; Auflage:
8, 2010, 1.

41 Tbid.

42 A .Kaydwmam, ,, O je3MuHOCTH ¥ IOjMOBHOCTH ipaBa‘, y : Apryp Kaydwman, IIpaso u pazy-
Mmesame iipasa, 30.
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JIO3BOIIUTH ,,0a yljy y iipouec iiponanaxcera ipasa* **xoje he 6uTH IpUMEHEHO
Ha BHX, T€ JIa CE ,, ACTPAKTHH TIOJMOBHU U3 HOPME MOPajy OTBOPUTH ITpeMa KHBOT-
HUM YHEBEHUIHUM OKOJTHOCTHMA 4, 1a O TaKo CTBOPHIIH KOHKPETHY CTBAPHOCT,
KacHHje OJMYEHY Y HEKOj CY/ICKO] MPECYAH WIIH YIIPABHOM peliey. Te 5)KMBOTHE
YUEHUYHE OKOJTHOCTH Cy Y3POK HEKOT UYHbEHha WM HEUHhermha, CarJaCHOCTH
WJIU IPOTUBJbCHA HEUEMY; OHE CY 3aIllpaBO TUIIOBH MTOHAIIAkha KOje j€ T0KEJbHO
Jla 3aKOHOJaBaIl MPUMETH, CXBaTH, KJIacu(prUKyje 1 IPeaBUIN JaJbe TOHAIIAkE
ajJipecaTa y THM cHTyalijama. ,,Mnean 3akoHoiaBna je fa ce (hoKycupa Ha TUITAY-
He cITy4ajeBe (THIIOBE TIOHAIIaka), Ja UX aJIeKBATHO OITHIIE, HJIH OapeM Ja Impe-
BUJIA CPEACTBA 32 MPHOIMKABAKHE TUIIMYHOM KUBOTY. OBaj IMJb CE HAjIIaKIIIe
MTOCTHIKE aKOo Cy THTOBH Beh (popMUpaHH 1 3HAYAJHO H3OIMITPEHH CBAKOTHEBHOM
ynotpeboMm (Ha mpuMep, y o0J1acTUMa Koje ce KOJIEKTUBHO 00jallmhaBajy MojMoM
Hajpa3sINIUTHjUX BPCTa MPUCTOjHOT qoMahuna)“d, Kayhman mpenusupa u cam
MpolLeC HaJaXKemka MpaBa: TO je CBaKa CUTYyallrja Y K0joj TyMaueke IpaBa mpe-
Ba3WJIa3u MyKy IUPEKTHY MPUMEHY TIpaBa yTBphuBameM Baxkeher mpasa u je-
HOCTaBHOM ITPUMEHOM HEKE HOpME JUPEKTHO Ha Taj ciay4aj*f. Jlakie, CBaku MMy T
Kaja je moTpeOHo onpeheHy CUTYaInjy Cyiicymupainiu ito0 caopiyicuny jeone uaiu
eumie pa3uiUIiuUX HOpmu, TIOCTOJH — HallaXKewe (MM MPENo3HaBame) mpasa.
Ta cranHa y3ajaMHa HTpa KpeTama Mpefama U KpeTamba HHTePIpeTaTopa TeKCTa
3aKoHa, KaKo je TBpauo ['agamep a Kaydman mogpxao kEroBo CTaHOBUIITE, YHHH
CYIITHHY TIpolieca HaJdakema MpaBa, yTOJIUKO JOTHIKH TyOJby U 3HAYajHU]Y jep
Ce€ KOPUCTH MEIIOBUTOM WHYKTHBHO — JISTYKTHBHOM METOZOM Y CBOM Pajy.
Hakon cBUX 0BHX YBOTHUX pa3MaTpama, Kay(hmaH KoHa4HO TOBOPH O TOME
KaKo je3MK CTBapa IpaBo: Ha 1Ba HAYMHA, AKIOM APOiUCUEarba HOpMeE U AKTioM
OooHowemwa iipasne 001yke. Hopma je anicTpakTHa, IOK je TIpaBHA OTyKa, TpemMa
HETOBOM CXBaTamy, U3jeIHA4YCHA ,,)KBOTHA YUELCHUYHA OKOJIHOCT™ ca allCTPaKT-
HOM HOPMOM Ha KOjy C€ OTHOCH(IIOjeIHHAYHH IIPAaBHHU aKT). 300T Tora je mpaBy
notpe0daH rOBOPHHU je3UK, KOjuM he yOnakutu edekTe CBOr MOCESOHOT je3uKa u
JTIOHEKJIe TIPUOJVIKUTH CITUKY CBETA IMPAaBHUKA CIIMITH CBETa OOMYHOT YOBEKA- jep
Ha Kpajy, alicCTpakTHe HopMe ce u oOpahajy Buie oOnuHuM jpyauma. ,, Hopmu je
Y8eK U3H08a HopeOdHa 00iyKa 0a 6u mMozaa oa oenyje Kao Hopma, ca opyze
ciipane, 001yyu je iloiipedna Hopma uau BpUHYUI 0a Ou mMoZnaa 0a dpeitien-
oyje na saxcere*’. Thuxosa crojbHa U YHyTpallka, popMaaHa 0 MaTepHjaiHa

4 A Kaypwman, ,, O jesnuHocTH 1 TOjMOBHOCTH TipaBa’, y:Aptyp Kaydwman, IIpaso u pasy-
megarve tipasa, 33; , JIpeTxonHa pa3MaTpama O IPaBHO] JIOTHIU U OHTOJIOTH)H Pealuja — 3acHu-
Bam€ je/[He NepcoHasiHe Teopuje nmpasa“y : Apryp Kaydwman, [Ipaso u pasymesare iipasa, 89.

44 Ibid.

4 Arthur Kaufmann ,,Historischer Diskurs®, 29.

46 Apryp Kaydman, ,, O mpo0iemy nmpaBHOHAYYHOT ca3Hama“, y : Apryp Kaydman, Ilpaso
u pazymesarse iipasa, 161.

47 A Kaydwmam, ,, O je3uyHOCTH U TIOJMOBHOCTH TipaBa‘, y:Aptyp Kaydman, Ilpaso u pa3zy-
Mesame iipasa, 33.

204



360puuk pagosa [IpasHor paxynrera y HoBom Cany, 1/2019

cUMOMO03a 0J1a3u IMOCEOHO 110 U3paXkaja IMpH yIOTPEON HEKUX PEUH Koje y pasiii-
YUTHM je3MYKHM CBETOBHMA HEMajy UCTO 3Hauewme. Tana je moTpebHo nponahu
jE3WUKH, CHMOOIMYKY, CEMAaHTHUKH U 3HaYeECKK Oanmanc.*® , M ieja mpaBa ce Mopa
OTBOPUTH U MaTEPHjaJIM30BATH a Ca JIPYre CTPAHE KUBOTHE YHNEHCHHUYHE OKOJI-
HOCTH C€ MOPajy UeaTnucaTH, HOPMAaTHBHO TIOjJMOBHO (popMyTHcaTH , IITO 3HATH
Jla CBaKa cTpaHa y OBOM OJIHOCY TpeOa Jja yuuHU ofiroBapajyhu ycrymnak y KOpuct
OHHX KOjUMa Cce MopyKa Tpeda caonmTHTH.Y CYyIIpOTHOM, HEMa CBpXE O CTBa-
pama nopyke kaja Hehe Outu caonmrena, wiu he Outu Tako caomimreHa faa Hehe
OUTH pa3yMJbHBA.

Jesuuka urpa kojy Kaydman criomume Kao ,, HeiipeKuoHo 3aitisaparse u oiiea-
parve u oilein 3aingaparse 3aKOHCKUX iojmoea‘ y TTUIbY N3jeTHAYaBaha CTIOME-
HYTE )XMBOTHE YNKCHUYHE CUTYyallUje U 3aKOHCKE HOpME, Ha3HMBa Jpyradnje u
JIMjaJICKTUKOM TIOJMOBHE JYPUCTIPYACHIIMje M HHTEPECHE JypUCTIpYACHIIH]je. 3a-
KOHO/IaBall, HAUME, UMa HaMepy Jia KapaKTePUCTUYHE )KUBOTHE YNELCHUYHE OKOJI-
HOCTH IIITO MPEIU3HA]E U3Pa3H MTOjJMOBHUMA KOJH CY allCTPAKTHH U CAMUM TUM HM
MamKa MPEeLU3HOCTH, JIOK ca ApyTe cTpaHe mpaBocyhe Mopa Te ancTpakTHe 0j-
MOBE J1a TIOHOBO ,,pa3/IBOjH‘* ¥ IEYKTHUBHO JIOBEE /10 HUBOA MOjeAMHAYHOT KOH-
KpETHOT clly4aja Ha Koju he mpuMeHnTH Ty HopMmy. OBaKkaB je3uuku iiepiieiiyym
MoOuIe TIpaTh OJHOC je3WKa U TIpaBa, 3alipaBo, OH jecTe CyIITHHA OTHOCA je3uKa
W MpaBa ¥ MPEICTaB/ha OCHOBHU MEXaHU3aM KOjU je3UK KOPUCTH KaJjia CTBapa,
OIHOCHO TIPOHAJIa3H mpaBo®’

Ha kpajy Kaydman cnomume u ypauynasaie, Kao je3n4K0 JOTHYKH TOCTY-
MaK OICHHUBAaha JIMIA, KOja TOBOPE PA3TUIUTUM j€3UINMA, J1a JIX je AOIIIO 10
KPUBUYHOT JieJia Wik He. [ OBOpHU je3uK OOMYHOT YOBEKAa CBOjUM MOJMOBHUM
cazipyKajeM oIeyje CUTyaIlrjy y K0joj ce Hajlas|, Te Jaje CBOj CyIl O TOME J1a T
je IOYMHMO HEeKO KPUBHUYHO AeJio uiH He. Taj cyn he ce HajBepoBaTHUje pasiiu-
KOBAaTH O CyJla CyAHje, KOju KOPUCTH je3uK TToceOHe MeTapaBHH O TIOYHHHUOYEBO]
KPUBHUIY WU F-€HOM HETOCTOjamby, KOjH je HCKa3aH APYyTauujuM je3HKOM OJf TO-
BOPHOT, a IMPETXOIHO j& MPOIIA0 MPOIleC MpoHaIaKema IpaBa Koju je paHuje y
HaIleM pajay omucaH. tbuxoBu cynoBH ce Jakiie He MOpPajy MOKJIANaTH, HO HaKo

48 3akoHomaBall Ou Tpe6ao aa ce y3IpxKH O] CHAKHUX HOPMATHBHKX U HeoapeleHux moj-
MOBa, HAPOYHUTO O]l FCHEPATHUX KJIay3yJia, jep MpaBo Mopa Ja HOpMHpa a To Huje Moryhe ako
KOPHCTH YHCTO EMITMPH]jCKe IT0jMOBE.Y3 0BO J0J1a3H 1 Jia ce ojpeheHa ped He yrnoTpedibaBa CBY-
rJie y IPaBHOM MOPETKy y uctoM cmuciy™. A.Kaydman, ,, O je3NIHOCTH U IIOJMOBHOCTH ITpaBa‘
y:Aptyp Kaydwman, IIpaso u pazymesarse iipasa, 36. 300r Tora y HOBHjHUM 3aKOHUMA U TO HE CAMO
y Peny6unmu Cpbuju, cBe yenrhe Hamira3suMo Ha caMOM ITOYETKY 3aKOHCKOT TEKCTa Ha ,,peYHUK
0jMOBa ,,KOjH C€ YIIOTpeOshaBajy y CaMOM 3aKOHY, UHME C€ CMarbyje MOTYRHOCT OTPEIIHOT pa3-
yMeBamba 3HaueHa Peun y TeKCTy. Y PeUHHKY Cy Aakie, onpehena ne¢ununmja mojMa 3a Taj 3aK0H,
KOHTEKCT Y KOM C€ KOPHUCTH U HEPETKO Ce U3 Te IePUHUIIje MOKe oMU U 10 IIHJba KOjH C€ TAKBUM
Cy’KEHUM, MTPOLUIMPEHUM HIIN TOCIOBHUM JAe()UHUCAHEM HEKOT MojMa JKeJld TIOCTUhH Ha Kpajy.

4 Kaygman, ,,0 je3n4HOCTH U MOjMOBHOCTH 1paBa”, y: Apryp Kaydman, Ilpaso u pazyme-
samve ipasa, 43.
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he moneTu mpecymy kKopuctehu mpaBHU je3UK, CynHja je 00aBe3aH Ja OOMIHOM
YOBEKY CBAaKOJHEBHUM IOBOPHUM jE3UKOM HCTY pa3jacHu. Tume ce He ymamyje
3Ha4aj IMpaBa Koje je IpuMEmheHO HU Ha KOju HauH, Beh ce camo mosehasa yiora
Cy/IMje Kao CBOjeBPCHOT TyMaua U IIPEBOIHOILIA [TPaBa IPYTUM, HEYKUM CTPaHKaMa.

Haunme, mounHMIAI] HEKOT KPUBUYHOT Jieia, kako Kaydman cmarpa, nma
caMo CBOjy (0OMYHY)CBECT O IPYIITBEHO] MITETHOCTHU CBOT Jena. [lounnmnan
CBOj€ HEZEINIO He TIocMaTpa Kpo3 MpU3My KaXKIHBOCTH WU Ka3He Kojy he My cyn
OJIPENIUTH jep CE€ OH, HErOBO MOCTOjalkbe U YNHCHE JCIIUKTA Hala3e y MOTIYHO
NIpyTadrjeM CBETY OX CBETa CyAHje, KOju KoprucTtehn CBOjy CIEIHjaIHy TpaBHY
CBECT, HAKOH YIIO3HABaKha Ca OKOJTHOCTHMAa KOHKPETHOT Clly4aja, onpelyje npaBHy
KBaM(UKAII]y HEKOT JeNa, IPeBoehy OKOTHOCTH ciydaja Ha APYTH, IPaBHU
JE3MK M JJOHOCH OJINIYKY TTUCaHy APYTUM, IpaBHUM je3ukom.HakoH miTo je cynu-
ja moHEeOo OITYKY (MMPETIIOCTaBIMO 0 Ka)KEhaBary IMOUMHHUOIIA, HE 0 0CII000h)ermy)
CJIeU TIPOIIeC ycariamaBama JBe Pa3InvuTe MPEACTaBe O jeJTHOM UCTOM YHHY,
[P YeMy Ce ycaralaBame BpIn npema omnyiu cyauje’’. Kaydhman rieo mporiec
Ha3uBa dapaneinum oyerusarem (citarna, oena) y 1auukoj cghpepu-rie nog
JaMYKOM cepoM Mopa3yMeBa caMor OYHHHOIIA, & MO TIapaeTHUM OlCHH-
BambeM IpoLeC ycKialjBama U CBOjeBPCHOT CHMYJITAHOT TIpeBoherma’! koju cy-
Jija BPIIHU KaJa JOHOCH U CaoIIITaBa Mpecymy.

HaBenenuM 3aBpiaBaMo 0Baj KpaTak mprkas cxparama Aprypa Kaydpmana
0 OJIHOCY je3WKa W TpaBa, pe3yJTaTuMa TOT OJHOCa Ka0 U HOBO Je(hUHUCAHUM
acnekTrMa Tora ogHoca. CxBarame OBOT ayTopa y TyMauewy MpaBa, moceOHO Yy
HEMaJYKOM TIPaBy je TOBOJHHO 3HAYajHO M OOMMHO Ja 3aBpeljyje mocedban pam, Te
ce TUMe uJbaHo HehemMo OaBUTH y OBOM pajy.

3AKJBYUAK

Hogaunuc je jeqHoM ucTakao jaa ,,HUKO He 3HA YApaso 3a ce0jCcitieo je3uka
0a ce opune jeouno o ceou‘>?. Jeanxk Moxe 06e3 CBUX HAC, JIOK MU, HAIlIe PaJibe,
JKUBOTH HE MOTY 0e3 je3uka. ,,OHO 3a IlITa HEeMaMO UMe, HUTHU Ped Y CBOjOj CBECTH,
OHO 3a HaC M He MOCTOju >3, Je3nK cTBapa I1e0 CBET, 1a CAMUM THM H [IPAaBO Kao

30 Mako jmenyje nomasio KOMILIHKOBaHO, Kay(maH 11eo mocTynak oGjanimbaBa mprUIndHO
MOETCKH: ,, Ta MarJoBHTa MOYHMHNOYEBA CBECT O COIHMjaTHOM 3HA4ajy H-erOBOT Jiejia 3TyIIkhaBa ce
y Iporecy KOMyHHUKaIHje IPe Cy0M H IIpeliasy y NPeHu3Hy CyAHjUHY CBECT O IPAaBHOM 3HaUajy
Jiella ¥ ieroBuM rocaeaunama’. Ibid.

S CumyntaHo mpeBoherse ca TOBOPHOT Ha je3WK Cyza U OOPHYTO je CTAIHO MPHCYTHO ¥
TOKY CyJCKOI' IOCTYIIKA; JeAMHH TyMad, OJHOCHO IPEBOJUIIALL j¢ CaM Cy/IHja, JOBOJHHO BEILIT U
BHYaH HM3paxkaBamy Ha 00a jesuka. Kaydwman, ,, O je3HIHOCTH U TIOJMOBHOCTH TpaBa‘, 46.

52 [{urar HaBeseH npema : Martin Hajdeger, Misljenje i pevanje, 219.

33 A. Kay(dwmatn, ,, O je3snuHOCTH U TIOjMOBHOCTH TipaBa‘,,,y: Aptyp Kaydman, IIpaso u paszy-
Mmesame dipasa, 22, Gu 29.
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jemaH of JeioBa TOT HCTOr cBeTa.’* OH je MeaujyM IMyTeM KOjer CaoIlllTaBaMo,
o0jalmhaBaMo Halll YHYTPAIIBU CBET U MYIITAMO T'a Yy CIIOJbHU CBET, aJTH M KOJUM
JIe(UHHIIEMO CBOjE CXBaTakmhe CIIOJBHOT CBETA U OJTHOCA Y HHEMY.

OnHoc je3nka, Hallle CTBAPHOCTHU U TTOjMOBA IIpaBa Kao APYIITBEHE TBOPE-
BUHE, KOjU CY Y CTAJIHO] TUHAMMIIH, TIOKPETAY, IPOMEHH j¢ MPEBA3UINA0 MTYKO
TEOPHjCKO MPOMUIILIBAE U YCIIOCTABIbAE jeJHE JeIUHCTBCHE BPEIHOCTH H TI0-
CTa0 CBEXXHMBOTHO MUTame. M To He camo 3a mpaBHHKE, Beh 1 32 00MYHE JbyIIE,
jep ¥ OHU MOpajy pa3yMeTH je3UK KOJUM C€ HhHMa J0jieJbyje HeKO MPaBo U M0
KOJUM yCJIOBHMA, WK ofipeljyje Ka3Ha, Ha KOjH HaYHMH U Y KOJTUKO IyTOM Tpajamby.
Pasnuka m3mehy oBa mBa cBeTa, U 1Ba je3WKa, ABE PA3IMINTE TCPMUHOJIOTH]E
onrepehyje KOMyHHKAIIM]y U CAMHM THM MIPEHOC TIOPYKE ajpecaTy — jep Kol KOju
Tpeba OMTH CPEJCTBO MPEHOCA HHjE JIOBOJHHO jEIHO3HAYAH, TO3HAT U Pa3yMJbHB
obema cTpaHama y mporiecy y uictom oonMy. HaBeneHo je moce6Ho 3Ha9ajHO 300T
TOTra IITO ,,[IPABO JHIIIE 33jeHO Ca je3UKOM, MOCEOHO ca pednma, Koje uMajy Moh>
YaK M TaMo TJIe CBU yTHIIAjH MPECTajy. ,,JaKk U OHU KOjU 3aMHIIIbajy MPaBo, MO-
pajy aa mpuOerHy je3uKy Kako OW apTUKYJIMCAIH U YYUHIIHA €(DeKTUBHUM TaKaB
MMardHApHH WK EePLIUITMPaHn TPaBHU caapxaj >°, cMarpa Kaydman. To 3Haun
Jla je IpaBo y HAIIOj CBECTH CaMO MarjioBUTa MUCA0, KOja CBOj )KMBOT J00H]a je-
IIMHO — yIoTpeOoM je3nka (Omiro ga Ty BepOaan30BaHy MHCAO0 33aIPKUMO CaMO
3a cebe WM je CAOMIITHMO U IPYTHMa YCMEHO WIIH MIUCAHUM ITyTeM)>.

3aTo HEeKH CaBPEMEHH ayTOpH, KOjU ce 0aBe MpaBHOM JEKCUKOTpadujoM,
cMaTpajy 11a je jemaH oI KJBYUYHHX M3a30Ba y OBOj 00JIACTH ,,XBaTamke y KOIITAI]
ca IpoOIEMOM HETIOPEUCHOCTH M HEOIPE)eHOCTH MPABHUX MOjMOBA, T€ CIIEICTBEHO
TOME, U Ca BUIIIC3HAYHUM [TPAaBHUM Ha3MBUMa KOJU UMajy BUILIECTPYKE pedepeH-

34 Sabine Gatt & Caroline Voithofer, ,,Ein Beitrag zum Thema Sprache & Recht®, noctymHo
Ha: http:/momentum-kongress.org/cms/uploads/documents/Gatt Voithuber 2011 Paperll 10 _
2011 _3301.pdf, Jatym mpuctyna : ¢pedpyap 2019. ronune.

35 Marijan Pav¢nik, ,,Recht und Sprache, Strukturierung einiger offener Fragen®, Linguistica,
53(2), 253. JoctynHo Ha https://doi.org/10.4312/linguistica.53.2.253-263. Jlarym npuctyna : ¢e-
opyap 2019. ronune.

36 Arthur Kaufmann : ,,Rechtsphilosophie®, 1997, 109, 113.

57 HemauKo MUHUCTAPCTBO mpasje je uzaano 2008. roaquHe npupyyHUK MPaBHUX TEPMUHA
(Bekanntmachung des Handbuchs der Rechtsférmlichkeit), y kome ce Hana3e u nmpaBuia 3a muca-
€ OJIpel)eHnX MpaBHUX aKaTa ca MoceOHMM aKIIEHTOM Ha rpaMaTHyKa npaBuia 1 GopMy IpaBHAX
akara (Allgemeine Empfehlungen fiir das Formulieren von Rechtsvorschriften). [lpupydHuxk je
noctymas Ha : http:/www.bmjv.de/SharedDocs/Downloads/DE/PDF/Themenseiten/Rechtssetzung-
Buerokratieabbau/HandbuchDerRechtsfoermlichkeit deu.pdf? _blob=publicationFile, natym mpu-
cryma : pedpyap 2019. ronune. Hemayku mpaBHU TEKCTOBH, TyXOBHUTO je mpuMeTHO KaypmaH, HUCY
6alll TOJIMKO YTOIHH 32 YUTAE M HHCITHPALH]Y 3a [THCabe KIbHKEeBHUIMMA, Kao To je DpaHIlyCKu
rpalaHcku 3aKOHUK mocayxuo CTeHaaly, alii je TyKHOCT CBHX ITOCJIEHHKA IpaBa Ja CBOJUM
yjeAHaYeHUM HAllOpHMa MIOCTUTHY Behy cTeneH pa3yMJbHBOCTH IIPABHOT je3MKa U TEKCTOBA, HETO
LITO je paHuje MoCcTojao.
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uje’8, koje je cmomumao u cam Kayhman. ITocTr3ame MOTIyHE W3jeTHAYEHOCTH
TOBOPHOT U MPaBHOT je3uKa HUje Moryhe, TBpIu OH Jlajbe, alld HUje HU OTPEOHO.
buxoBa cramna nHTEpdEpeHITNja U CBOjeBpCHA KOHKYPEHTHOCT caapikaja uX,
BEpPYjeMO, HaBOJIM Ha CONCTBEHO KOHCTAHTHO Mobosbiame. Kao jenno on Moryhnx
peliema HaBeJCHOT KOMYHHKAIIHOHOT U je3HYKOT ,,Cyko0a™ > BUIMMO CBaKaKo
ynotpedy pa3nuunuTUX je3UYKUX MOCTyIaKa, mporeca TyMauema jep je ,,Je3uK
yIIpaBo MeIHj ¥ KOjeM ce TIpaBo ocTBapyje‘®’, Kkoju HyKHO MOpajy BOIUTH Ka
u3jefHauYaBamy HE camo MOjMOBA, HETO M CMHCTIA M CYIUTHHE PeydH, I0jMOBa Tep-
MHHA KOje KOPUCTH IIPaBO ca peunMa, II0jMOBHMA, TEPMUHUMA KOjU CE€ KOPHUCTE
Y CBaKOJHEBHOM jE3HUKY.
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The Standpoinf of Arthur Kaufman about Relationship
between Law and Language

Abstract: In our work, we briefly present the standpoint of german author
Artur Kaufman about the relationship of language and law, which at one point
was also defined as “the constituing of law through language.” Considering that
there is no law until the language gives it the proper form, Kaufman took a slightly
different standpoint from other authors regarding the relationship of language and
law, and also regarding the existence of a legal, special language itself. Because
Kaufman’s opinion about this issue was rarely and specifically mentioned, we
considered it extremely important, in the context of the development of thought on
the relationship of language and law and their mutual influences, and because this
question involves not only lawyers and linguists, but also philosophers, sociologists
and other experts.
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