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V3 JUJIEMY O ,PAHULIAMA* O PAHUYEBA
I[TPABA HA TTOBEPJBUBOCT 3IPABCTBEHMX
[IOJATAKA V PEITYBJIMIA CPBUIUN —
YCTABHOITPABHU ACITIEKT"

Carceiriax: 1Ipaso na 3awinuiiy #00aimiaka o IuyHOCUY HpeoCiiassba iupaso
2apaninosano Ycuiasom Peiiyonuxe Cpouje. Osa capanyuja odyxeaiia 3auiuuiny
C8UX HOOAUUAKA O TUYHOCTUY, YK/BYUYjyhiu u lodattixe Koju ce 00HOCe Ha 30pasciiee-
Ho ciuarse. Y pady ce obpahyje iuitiarbe 00y WitleHUx 02panuierba 0802 Upasd,
Ca HaPOUUTIUM OCBPIUOM HA OOUYWIUEHOCHL 0CPAHUYerbd ) Yuby 3auiiuuiie 30pa-
6/ba Opyeux. Y wupem CMUCLY, pazmatipa ce 00HOC 08a OCHOBHA Upasa: Upasa
HA 3aWIUUILY 100aitlaka 0 TUYHOCIUY U Hpasa Ha 3aWiiuily 30pasmsa (0pyux).
Hopmaiuuenu oxeup ananuse wune Yciuas Peityonuxe Cpouje, iloiiephenu mehy-
Hapoouu y2o8opu u3 oonaciuu syockux ipasa (napouuiuo Eepoiicka konsenyuja
34 3aUTUUTIHY /BYOCKUX UPABA U OCHOBHUX C10000a) KAO U 3aKOHU U3 001aciuu
30pasciigene 3auiuuiie.

Kwyune peuu: sawinuitia iiooaiuaxa o 1u4HoCiu, 30pasciugeru iooayu,
/bYOCKaA Upasa, 0Zpanutierse upasa, yciuas.

1. YBOAHE HAIIOMEHE

KoncTuTyunonanmsamnuja npupoJHUX IpaBa, Kojoj je MPEeTXOAHIIO TEOPH)CKO
yTeMeJbehe, 03HaunJIa je MPaBHO MpU3Habe oBUX mpasa.! [lo3uTHBHONPABHO

* Paj je pe3ynTatr HCTpaKMBamba Ha MPOjeKTy ,, bBHOMe I A, 3alITHTA )KABOTHE CPEINHE
u mpaBo” 6p. 179079, koju ce puHaHCUpa cpencTBUMa MHUHHCTAPCTBA IPOCETE, HAYKE U TEXHO-
nomrkor pasBoja Pemy6nuke Cpouje.

'O Teopujama mpUPOIHOT TpaBa Koje Cy MPEeTXOMIIe MPOLeCy KOHCTHTYIIHOHAIH3AIIN]e
JpyAckux mpasa Bujaetu: Japko Cumosnh, Mapko Crankosuh, Bnagan Iletpos, Jbydcka ilpasa,
Beorpan 2018, 31-39.
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yoOJIMYeHa HajBUIIIMM TPABHUM aKTOM, [IOCTaJa Cy TeMeJb MOJIEPHE YCTAaBHOCTH.?
Y O0cHOBH OBOT IpoIieca CTOjU CIO3Haja ,,Ja cI0007e HeMa 0e3 MmpaBa u Jia caMo
BUXxoBO MehycoOHo camejcTBo oMoryhaBa myHy adupManujy 9OBEKOBE JTUUHO-
CTH, K0ja UMa yOOKe UCTOPHUjCKE KOpeHe.

buito 6u ipeciio60MHO TBPAUTH Ja JEyACKA MpaBa MPeACTaBIbajy allCOTyTHY
kareropujy. Bpio je Maio 0OCHOBHHX IpaBa Koja Moceyjy Takas kapaktep. To cy
IpaBa Koja MpHUTaaajy TpyIu T3B. ,,IPUBUAJIICTOBAHUX * TIpaBa ,,jep ce He MOTY JI0-
BECTH y KOHKYPEHIIH]y ca APYTUM, HCTO TAKO OCHOBHUM mpaBuMa‘’* Hajsehu 6poj
OCHOBHUX IpaBa MpHIaJia T3B. TPYIH PEIATHBHUX MPaBa y CMUCITY JIa Y KOHKY-
PCHIIMjY JIBa OCHOBHA TIpaBa, jeIHO IPABO HE MOXKe OUTH Oe3yCIOBHO 3amTHheHo,
a Jla ce HICTOBPEMEHO IPYTO MPaBO HE yUYHUHU HEIeNOTBOpHUM.® J[akiie, ocTBapuBa-
e JBYJICKUX TTpaBa MOCMATPaHO Y IeJIMHU MpUupoaHo Hamehe ofrosapajyhe rpa-
HHUTIC TT0jeIMHAYHIM TIpaBUMa, U3y3eB OHNMa KojuMa je 00e30eheHa armcoryTHa
3arruTa.’

VY TakBOM OJTHOCY KOHKYPEHIIH]je CTOje ¥ TPABO Ha 3allITUTY 3J]PaBCTBEHUX
TMoJIaTaKa o JINYHOCTH U IIPABO Ha 3/[paBCTBeHY 3amTuTy. OBa IIpaBa CToje y OJHOCY
HAITeTOCTH KaJia je ped O OTpaHNYCHy MMOBEPJHUBOCTH HHPOPMAIIHja O 3IPaBIBY
MaIjeHTa y [UJbY 3aIlTUTE 37[PpaBJba IPYTHX OJTHOCHO CIIPEYaBambha 3[PaBCTBEHOT
pusnka npyrux. O6a mpasa MMpuIanajy KaTeropuju JIMIHUX TpaBa (Mako MPpaBo
Ha 3aIITUTY 37paBjba UMa U CBOjy COLHUjaTHy AMMEH3HU]y); 00a mpaBa HaJlIaxy
y3IprKaBame ApKaBe o1 YIUIUTarma, aTu U 00aBe3y na 0b6e30enu amekBaTHE Me-
XaHU3Me 32 ’bHXOBO OCTBAPUBAKE U 3AIITUTY.

INocmaTpaHo y mUpeM KOHTEKCTY, IPABO Ha 3alITHTY 37paBiba rpajy Heo-
JIBOJUBY BE3y Ca IIPaBOM Ha JKUBOT U YCTABHOM rapaHI[1joM HEMOBPEAUBOCTH (u-
3WYKOT ¥ ICHXUYKOT HHTErpuTeTa TMUYHOCTH. OHO YHHU je/IaH OJf MPEyclioBa 3a
OCTBapHBamE IOMEHYTUX TIPaBa Koja MPHIIaajy KaTeropujH arcoilyTHO 3antuhe-
Hux. CarnenaBajyhu mpaBo Ha 3aIITUTY 3/paBiba U3 TOT yTI7a, a y KOHTEKCTY MO-
ryher npeHolema 3apa3Hux 00IecTH (HApOUYUTO OHUX KOje CY HEH3JICUNBE U KOje Y
3HaYajHOj MEPH MOTY YTHIIATH Ha ckpaherme )KUBOTa) MUTAkE OJHOCA OBOT TIpaBa
Y TIpaBa Ha 3allITUTY MOJIaTaKa O JUYHOCTHU JO/IaTHO JOOHja Ha 3HAYA]Y.

2 Bure o MpUPOAH JBYACKUX paBa BuaeTH: Jparytus ABpamosuli, Jbyacka mpasa Ha TaHKO]
L[PBEHOj JINHUjU U3Mel)y YHUBEP3aIHOCTH U PEIaTUBHOCTH, 300pHuk padosa Ilpasnos ¢paxyniteitia
v Hosom Caoy (36opuuk pagosa [IOHC) 3/2014, 291-301.

3 Cuma Apamosuh, Ctaporpuka GamTuna, y: Tememu modepne demokpaiiuje, M360p
oexnapayuja u iosema o wyockum ipasuma (1215-1990), npupenno Jyman Mphenosuh, beorpan
2011, 29-30.

4 Norberto Bobio, Doba prava, Dvanaest eseja o ljudskim pravima, Beograd 2008, 25.

S Ibid., 42.

¢ Jbyncka mpaBa Cy HaJacBe CIOKCH U eBOIyTHBaH (Geromer. Hip. y mpuitor mpuxBaramy
eyTaHas3Mje M3HOCE Ce ApTyMEHTH J1a TPABO Ha )KUBOT YKJbyUYje M IPABO HA JTOCTOJaHCTBEHY CMPT.
O Tome Bume: Jlapko CumoBuh, bussana Cumeynosuh — I[laruh, Eyranasuja u etnuke nuieme —
JBYJICKO JIOCTOjaHCTBO HACIIpaM CBETOCTH KUBOTA, 360pnuk padosa [IOHC 2/2017, 320.
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MeljyTiM, 1 camMo TIPaBo Ha 3aMTHTY MOJIaTaKa O IUYHOCTH CE BUJIU Ka0 JI0-
JlaTHa rapaHilija HHTErpUTETa YoBeKa.” Y TOM CMUCITY, paj he 3a mpeaMeT uMatu
aHaJIN3y HaYMHA Ha KOjH j€ 3aKOHOIABAIl pa3pelIno HaleTOCT u3Mehy ToMeHy THX
mpaBa, ca OCJIIOHIIEM Ha YCTaBHOIPABHY OKBUP KErOBOT MOCTyNama. [locienny-
HO he ce OTBOPUTH MUTARE OIIITE YIIOre 3aKOHOABIA Y OCTBAPHBAY YCTABHUX
npaBa, y3 nmoce0aH Harjacak Ha acleKT J03BOJbEHUX OCHOBA 33 OTPAHHYCH:E
JBYJICKHUX ITPaBa, y3 YBaXKaBame KaKo ycTaBa TaKo ¥ Mel)yHapOJIHUX U3BOPA MPaBa,
HUXOBE HEMOCPEHE TPUMEHE U MECTa Y XUjepapXUju OMINTHX MPAaBHUX aKaTa.
[Monazna xumnoresa cajapxana je y ciienehiem: BUIIN CTETeH 3alTUTE YCTABHOM
rapaHTOBAHOT MIPaBa, y CMUCITY yKe TIOCTaBJEHUX Pa3Jiora 3a MpOIUCHBAE Orpa-
HHAYCHA, MOYKE YMABUTH Canapikaj (FIUTH YaK JOBECTH y MUTAKE CaMy CYIITHHY)
JIPYTOTr YCTABHOT TIpaBa.

2. ITPABO HA IIOBEP/BMBOCT 3/IPABCTBEHUX IIOJJATAKA
Y ITPABHOM CUCTEMY PEIIYBJIMKE CPBUJE

2.1. [IpaBHa npupoja npaBa HA NMOBEP/bUBOCT 3/IPABCTBEHUX MOJATAKA

[IpaBo Ha MOBEPJBUBOCT 3/[PAaBCTBEHUX MOJIATAKa HUjE U3J[BOjEHO Kao I0-
ceOHo mpaBo y YcraBy PenyOnuke CpOuje, Beh oHO mpumiajia yCTaBHO] rapaHIUju
MpaBa 3alITUTY MO/IaTaKa O JINYHOCTH. Y TOM CMHCITY, yJiora U 00MM 3aKOHO/IaB-
HE HaJUJIS)KHOCTH y 00J1aCTH peryJucama paBa Ha IOBEPJbUBOCT 3IPABCTBEHUX
nojlaTaka o JIMYHOCTH JieUHUCAHA je TIPABHOM MPUPOJOM TpaBa Ha 3alTUTY
nojiaTaka o JINYHOCTH.

Haderno Herocpe/He nprMeHe YCTaBHUX MTPaBa YTEMEIbEHO je Ha CTaBy MPaBHE
TeopHje mpemMa KojeM ,,0CHOBHA MpaBa MPeICTaBIbajy HEMOCPEIHO MPUMEHIBUBO
yCTaBHO MPaBO KOje MPaBHO Be3yje oprane jaBue Biaactu™.? PexatuBHOCT oBOT
Havesa cajip)kaHa je y YMIbCHHIIM J]a JOMalllaj paBHEe BE3aHOCTH OpraHa jaBHE
BJIACTH y OJIHOCY Ha OCHOBHA MpaBa ,,3aBUCH O]] Ca/IP)KUHE KOHKPETHOT OCHOBHOT
npaBa U HAYWHA HKETOBOT rapaHToBama’.’ Jlakie, OCHOBHA IpaBa ce, Mo MPaBUITY,
0CTBapyjy HEMOCPEHO, C OCIOHIIEM Ha YCTABHY HOPMY KOjOM Cy rapaHTOBaHA.
Hexka ox mux, nak, 300r came yctaBHe (hopMmyJaldje, 3aXTeBajy MocpeioBambe
3aKOHA, jep BUXOBa MpaBHA MPUPOJA HE JOMYIITA JIa HAYeJI0 HEMOCPETHOCTH
OyJe MOCIeTHO TPUMEHCHO.

Y TOM cMUCITY, yI0ra i 00MM HaJIICKHOCTH 3aKOHO/ABIIA Y MATEPHJH YCTABHUX
npasa JeQUHNCaHA je TPaBHOM IPUPOAOM OBHX IIpaBa. Yiora u 00MM OBE Ha[-
JIGKHOCTH PA3IUUUTH Cy ¢ 003UPOM Ha TO JIa JIH j€ IPABO YCTABHOT WJIH 3aKOHCKOT

7 Nparau M. Crojanosuh, Yciasno iipaso, Kruza 1, Huu 2009, 331.
8 [bid., 300.
° Ibid.
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KapakTepa, OHOCHO Ja JIK Cy Cy0jeKTH, caapikaj U pa3io3n OTpaHHICHa ITpaBa
ypehenu camum yctaBoMm ui ce ypelyjy y3 npuapixkaj 3akona. [Ipasa, uuju cy
Ccy0jeKTH, caapiKaj ¥ pas3o3u (OCHOBH) MO KOjUMa je JOMYIITEHO ’hUXOBO Orpa-
HUYeHE ypeheHn ycraBoM, mpuiajiajy KaTeropuju yCTaBHUX (OCHOBHHX) ITpaBa.
Yiora 3akOHOJIABIIA Y PETYJIUCay OBE KAaTeropHje MpaBa YCKO je MOCTaBJbeHa U
CBOJIM C€ MCKJBYYHMBO Ha PETYIUCAE MOCTYIKA BUXOBOT OCTBAPUBAHA (3aKOHOM),
IOJT yCJIOBMMA M Y OKBHpHUMa ypehernm ycraBoM. Ca npyre cTpaHe, IpaBa quju
Ce caJIpiKaj rapaHTyje HAUYeTHOM U OMIIITOM YCTABHOM HOPMOM IPHITAJIAjy TPYIIH
3aKOHCKHUX TpaBa, Oyayhu ga ce KOHaYHO OOJIMKOBAmkE BbUXOBOT caapikaja ype-
hyje 3akonoM. OOMM HaJUJICKHOCTH 3aKOHO/ABIA Y OCTBApUBay OBUX IpaBa
JTAJIEKO je 3HaYajHUjH HETO KaJia je ped 0 YCTaBHUM (OCHOBHHUM) IpaBuma.'”

VY omnpenespuBamy MpaBHE MPUPOJIC IIPaBa HA 3aIITHTY MOAaTaKa O IMYHOCTH
OTPeOHO je Tohu o1 FeroBe MO3UTHUBHOIIPaBHE (hopMyJIallije, Koja je caapxiaHa
y crnenehem:

»3ajemuena je sawiuuiua Ho0atakda o IUYHOCIHU.

Ipuxyiiware, Oprcarve, odpada u kopuwherse Uo0aaxa 0 TUYHOCIUU
ypehyjy ce 3akoHom. 3abpareena je u Kaxcrusa yioiupeda Ho0atiaka o iud-
HOCIUU U3BAH CBPXE 3a KOJY CY UPUKYUMDEHU, VY CKAAOY Ca 3aKOHOM, OCUM 3d
ioiupebe ohera KpusuuHOZ HoCIUyiKa Uiy 3auinuite bezoeonociuu Peiiy-
onuxe Cpbuje, Ha Hauun upedsuler 3aKOHOM.

Csaxo uma iipaso oa 6yoe obasewitien 0 UPUKYL/bEHUM H00ayuUMa o
C80jOj MUYHOCTUU, Y CKIAOY CA 3aKOHOM, U Upaso HA CYOCK) 3auiuuiny 3002
mwuxose 3noyiotpeoe. !

W3 HaBeleHUX yCTaBHUX OAPENON MTPOHM3IIA3H JIa je TIPABO Ha 3alITHTY MOJIa-
TaKa O JMYHOCTHU CIIOKEHO MPABO KOje 00jeInbyje HEKOIUKO Pa3IMuUTHX I10je-
JMUHAYHUX TpaBa: MPaBo Ha 3alITHTY MOJATaKa O JINYHOCTH, MPABO HA BUXOBY
ynotpely y ckJiaay ca CBpXoM 300T Koje cy MPUKYIIJbEHH, IPaBoO Ha o0aBelTe-
HOCT O IPUKYIJbEHUM IOJIAlIMMa Ka0 U MPaBO HA CYJICKY 3alITHTY OJl lhUXOBE
3noynoTpede. OBa mpaBa YMHE LETUHY 3alITUTE NpUBaTHE cdepe rpahana Koja
00yxBaTa CErMEHT BUXOBUX JIMYHUX MOAATaKa. ¥ TOM CMHUCITY, OBO IIPABO MPH-
najia KaTeropujyu OCHOBHUX, IMYHUX MpaBa. ToMe nje y Ipujor 1 YMmbeHULa 1a
cy YcTaBOM M3PHYHUTO W3ABOJEHH PA3JIO3H 300T KOjHX j€ TO3BOJHEHO 3aKOHOM
OrpaHUYMTH OBO IIPABO Y CETMEHTY ynoTpede oBux noxaraka. To cy iBa pasiora:
moTpebda Bol)erma KPUBUYHOT MTOCTYTIKA M 3aIITUTA 0€30€THOCTH IpkaBe. Y TOM
CMHCITYy, TIOCTaBJbEHA j€ jacHA I'PaHMLIA 3aKOHOAABILY OJ] 3aXBaTamba y OCHOBHY
CaIP)KMHY OBOT TIpaBa.

10 Buiie 0 mojMOBHOM pa3jiMKOBakby YCTAaBHUX M 3aKOHCKHUX MpaBa: Mapujana [Tajsanuuh,
Veiuasna sawinuiia wyockux iipasa, Hou Can 2011, 8-11.
'Y, 42 Verasa Peny6nuke Cpbuje — Yeras, Cuyowcbenu Znacnux PC, 6p. 98/2006.
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MehyTtnm, anmeHuta 1a GopMyiamija HaBeIeHNX YCTaBHUX OJpen0u yue-
crtaso ynyhyje Ha 3aKOH YUHU Ce Jla 0TBapa MPOCTOp 3a AMIIEMY Y TIOTJIEAY Of-
pehuBama cagpKuHEe OJHOCHO IpaBHE MPUPOAE OBOT MpaBa. Mmak, mpucTyn
yCTaBOTBOPIIA Ja jACHO M3/[Baja OCHOBE JOMYIITEHUX OrpaHUYEHa OBOT ITPaBa y
CerMEHTY ynoTpe0e rmoaaraka, OnpaB/iaBa 3aKkJbydaK /1a 3aKOHOABHA IEIaTHOCT
y OCTaJIUM CerMeHTHMa ypehuBarma oBOT paBa Tpeda Aa uMa CIpOBOJIOCHH Ka-
paxTep.

VY TOM cMUCITY, IpaBO Ha 3AIUTHTY MOJaTaKa O JJMYHOCTH Kao M IPaBo Ha 3a-
IITUTY 3paBCTBEHNUX IO/IaTaKa, Kao BPCTY JINYHUX MOAaTaKa, Tpeda MpeBacxoIHo
MOCMaTpaT Kao OCHOBHO, YCTaBHO MpaBo. Tome y mpuIior roBopH 1 rpakca EBpori-
CKOT cyJia 32 JbyJICKa IpaBa KOjoM Ce OBO MPaBo LITUTH yHYTap wiaHa 8 EBporcke
KOHBEHIIU]j€ 32 3aIUTUTY JbYICKHX IIPpaBa M OCHOBHUX CJI000/1a OTHOCHO IpaBa Ha
THOLITOBAKE INYHOT M MMOPOANYHOT )XUBOTA.!2 MelyTHM, 3a pasyMeBame caipku-
He MpaBa Ha OBEPJBUBOCT 3[PAaBCTBEHHX MOJIaTaKa y TIPaBHOM crcteMy PerryOun-
ke CpOuje moTpeOHO je KOHCYJITOBATH U ofroBapajyhe 3akoHCKe oapende Kojuma
je OHO yoOJIHYeHO.

2.2. Caap:kaj v orpaHuyerha NpaBa (3aKOHCKH OKBUP)

[IpaBHO Ha MOBEPJHUBOCT 3APABCTBEHUX TOJIATAKA, KAO TIOCEOHO MPAaBO, M0-
3UTHBHOIIPABO je yoOImueHo 3aKOHOM O MpaBuMa manujeHara.’> OBo mpaso je
rapaHTOBaHO JIBOCTPYKO: y OKBUPY OIIITE TapaHIIMje IpaBa Ha 3alTHTY [IPUBaT-
HOCTH TaLlMjeHTa yOIILITe, a 3aTUM 1 Kao MOCEOHO MPaBo, MPaBo Ha MOBEPIHUBOCT
MOJIaTaKa O 37[PaBCTBEHOM CTalby MAallHjeHTA.

3aKoHOM O TIpaBHMa IMaIMjeHaTa je, Hajirpe, MPOIICAaHO Ja TAllhjeHT nMa
MPaBO Ha MOBEPJHUBOCT CBUX JTMUHUX HH(OpMAIIKja, KOje je CAOIIITHO Ha [JIC)KHOM
3/IPaBCTBCHOM PaJHHKY, OTHOCHO 3/IpaBCTBEHOM CapaJHUKY, YKIbYUyjyhu 1 oHe
KOje Ce OJTHOCE Ha CTamhe HErOBOT 3/IpaBba U MOTCHIMjATHE TUjarHOCTHYKE U
Tepamnujcke mporeaype. OBo MpaBo je TPOMHUCAHO y3 TapaHIijy ITpaBa Ha 3aIlTH-
Ty NIPUBATHOCTH MAIMjeHTa TOKOM CIIPOBOeHha TUjarHOCTUYKUX UCTIUTUBAA U
JieueHka y ISJIMHU U 33jeJIHO ca TUM IIPaBOM I'pajiy OMIITY rapaHIlujy IpaBa Ia-
[[MjeHTa Ha IPUBATHOCT ¥ MIOBEPJHUBOCT. 4

[Topen ommmiTe, 3aKOHOM je TIpOITHCcaHa M TToce0Ha TapaHIlija IIpaBa Ha TIoBep-
JbUBOCT T0J]aTaKa O 3JpaBCTBEHOM CTamby MalMjeHTa. Y OKBHPY OBE rapaHiuje

12 Bunern unp.. Biriuk v. Lithuania, no. 23373/03 (25 November 2008); Z. V. Finland, no.
22029/93 (25 February 1997).

13 3akon o nmpasuma nauujenara — 3I1I1, Cryocoenu Znacnux PC, 6p. 45/2013.

4. 14, cr. 1 3TII1. T'apanuuja oBor npasa npornpahena je obaBe3oM npudaBbarma Maru-
JEHTOBE CarJacHOCTH y MOTJIEAY MPUCYCTBA APYTHUX JIMIA IPUIMKOM IIpErieaa 1 Mpeay3uMarba
MEIMIMHCKHUX Mepa. Bunetu: . 14, ct. 2-7. 31111
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MPOMHCAHO je: /1a TIOAAIHN O 3[PAaBCTBEHOM CTarby, OHOCHO HOJAIN U3 MEANIIHCKE
JIOKyMEHTalyje, CliaJiajy y MojiaTKe O IMYHOCTH H ITPECTaBIbajy HAPOUUTO OCETIBU-
BE TO/IaTKE O JIMYHOCTH TalMjeHTa, Y CKJIaay ca 3aKOHOM; Jia Cy TaKBe MOJaTKe
Jy’KHH JIa 9yBajy CBU 37[paBCTBEHH paJHUIIH, OAHOCHO 3APaBCTBEHH Capa HUIIH,
Kao M Jpyra TaKCAaTUBHO HaOpojaHa JIHIA, a KOjUMa Cy TH HOJAIH JOCTYIHU U
NOTpeOHU pajii OCTBAPHBabha 3aKOHOM YTBP)CHUX HAMJIC)KHOCTH; J1a Cy HAIPE
HaBeleHa JIUIa, Kao | JpyTa JIUIa Koja HeoBianrheHo, OMHOCHO 0e3 MpucTaHKa
NalMjeHTa WM 3aKOHCKOT 3aCTYIHUKA, PACIOIaXy HOJAllMa U3 MEIUIMHCKE
JOKyMEHTaIMje, 1 HeoBJIaurheHo MX U3HOCE Y JABHOCT, OJITOBOPHA 32 O/1aBabe Ha-
POYHTO OCETIBMBHX MOJATAKA, Y CKJIATy Ca 3aKOHOM; T€ J1a C€ HapOYUTO OCETIHHBHM
HoJaIMMa O JINYHOCTH MAlMjeHTa CMaTPajy U MOAAIH O JbYICKUM CYIICTaHI[aMa,
Ha OCHOBY KOjUX CE€ MOXE YTBPAUTH HICHTUTET JIHIA OJ] KOra OHE MOTHYY."

[TpaBo Ha MOBEPJHUBOCT MOAATAKA O 3APABCTBEHOM CTamby MAlMjEHTa, caria-
CHO OBOM 3aKOHY, TPITH U3BECHA OrpaHuuera. Hanme, nuna kojuma cy, cariaacHo
oapeadama oBor 3aKoHa, OB MOAAIN IOCTYITHU U OTPEOHU pajii OCTBapUBamba
3aKOHOM yTBPHEHHMX HaJIEKHOCTH, MOT'Y OZICTYIIUTH OJf YyBamba IHXOBE TajHO-
CTH y TpPH Clly4aja: Ha OCHOBY ITMCMEHOT IIPHCTAHKa MalHjeHTa OJHOCHO HEroBOT
3aKOHCKOT 3aCTYyITHHKA; Ha OCHOBY OJUTYKE CyJa Kao ¥ Ha OCHOBY MPOIICHE HaI-
JIeXKHOT 37IpaBCTBEHOT PAJHMKA Ja jé CAOIIITaBambe MMoAaTaKa O 3PaBCTBCHOM
CTamy MalyjeHTa HeOIXOAHO paayu n3deraBama 3paBCTBCHOT PU3HKA 3 YJIaHa
nopoauiie (Moganyu ce y MociaeImhbeM CIydajy MOy CAOIIITHTH HCKJBYYUBO ITy-
HOJIETHOM UJIaHY YK€ IMOpOIHIIe).!0

JlakJe, 0e3 mpucTaHKa MalHjeHTa OJHOCHO BEroBOT 3aKOHCKOT 3aCTYITHHKA,
MOl KOjU C€ OJIHOCE Ha HETrOBO 3/IPAaBCTBEHO CTAE MAIMjeHTa MOTY OHTH
JOCTYITHH TpehuM JIHIIIMa YKOJINKO MOCTOjH OITyKa CyAa MM YKOJIHKO 3/[PaB-
CTBEHH PaJHUK IPOLEHU Ja je TO NOTPeOHO paau u3deraBama 34paBCTBEHOT
pH3HKa 3a 4jiaHa yske nmopoauie.!’

[IpaBo Ha MOBEPJLUBOCT 3APABCTBEHUX MOAATAKA MMAITHjeHTa IporpaheHo je
u oxarosapajyhum onpendama 3akoHa O 31paBCTBEHO] JOKYMEHTALIUJH U €BUACH-
jama y obmactu 31paBcTBa.'® OBiM 3aKOHOM je MPOMUCAHO JIa MOaTKe Cajp-
YKaHe Y METUITHHCKO] TOKYMEHTAIJ! U €BUICHITH]jaMa MOYKEe KOPHCTUTH TTaIlHjEeHT
Ha KOra ce TH MOJaly OJHOCE, y CKJIaJy ca 3aKOHOM; '? 11a TaKBU MOAAIM pPe/-
CTaBJbajy HAPOUHUTO OCETIHUBE MOJATKE; JIa C€ MPUKYIJbatkhe U 00paia moaaraka

15y, 21 311

16 U1, 22 3111

17 TloceOHO je peryinmcana Ty»KHOCT JieKapa Ja CaollITH 3aKOHCKOM 3aCTyMHUKY JeTeTa
crapujer of 15 roguHa nHpopMmanuje o 3ApaBCTBEHOM CTalby TOT JIETETa, U OPe/l POTHBIbCHA
JIeTeTa, YKOJIUKO MMOCTOjH 030MJbHA OMACHOCT MO KUBOT | 31paBJibe aeTeTa. (wi. 24 3I111).

18 3aKkOH 0 3/[paBCTBEHO] JIOKYMEHTAIIMjH ¥ €BUJEHIMjaMa y obnmacTu 3apaBcTBa — 33/1,
Cnyorcbenu Znacnux PC, 6p. 123/2014, 106/2015 u 105/2017.

9y, 2, ct. 3 33]1.
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0 IMYHOCTH TAIFjeHTa BPIIHN HAa HAYMH KOjUM ce 00e30eljyje 3amruTa mpasa Ha
MPUBATHOCT U MMpaBa Ha MOBEPJHUBOCT MOJATAKA O IMYHOCTH MAIUjEHTa, Y CKJIa-
Jly ca 3aKOHOM KOjuM ce ypelyjy nmpaBa naiijeHara u 3aKOHOM KojuM ce ypehyje
3alITUTA T0/IaTaKa O JMYHOCTH TE JIa HAJJIC)KHH 37[PaBCTBEHU PAJIHUK, OJTHOCHO
3IPABCTBEHM CApPaJHUK U APYTo oBiairheHo jiuie Mory OUTH ocio0oheHu ay-
JKHOCTH YyBama OBUX IIOAATAKa Ha OCHOBY IMHCMCHOT IMPpHUCTAaHKa Ha]_[I/IjeHTa
OJIHOCHO H>ETOBOT 3aKOHCKOT 3aCTYITHUKA, MJIH HA OCHOBY OJITyKe cy/a.”? 3aKoHoM
Cy MpY’KeHEe MOAAaTHE TapaHIlkje 3alITUTE OBEPJHUBOCTH Y 00IACTH MPHUCTYy A
EJIEKTPOHCKOM jlocujey nmarujenta.?! TponucaHo je 1a ce Boheme, IPUKYIIbabe
1 00pajia nmojgaraka u3 3ApaBCTBEHE JOKYMEHTAIU]e BPIIHU Y CKJIATy ca 3aKOHOM
KojuM ce ypelyje 3amTura nogataka o JUYHOCTH; JIa TIOCTOjU 00aBe3a 4yBamba
OBHUX TIOJIaTaKa 01 HeOBNANINEHOT MPHUCTYTIA, YBHU/Ia, KOMPamka U 310ynoTpede,
Kao 1 00aBe3a yCcIocTaBhamkba cucTeMa 0e30eTHOCTH B Mepa 3a 006e30¢eheme cu-
T'YPHOCTH Y OIHOCY Ha TOJaTKe O JIMYHOCTH Mal[ijeHara.>>

3aKOHOM O 3alITUTH TOJaTaKa O JMYHOCTH MPOIMUCAHO je Ja MOJAIM KOjU ce
OJTHOCE Ha 3[[PAaBCTBEHO CTAkhE MPEICTABIHAjY HAPOUUTO OCETIBUBE TOJIATKE KOJHU CE
Mory obpaljuBaTi caMo Ha OCHOBY CJI00OIHO IATOT MIPUCTAHKA JTUI[A, OCHM KaJa
3aKOHOM HHUje JI03BOJbeHa 00pajia HU y3 mpucTaHak. Takole je mpomnucano fa ce
y U3y3ETHUM CITyUajeBUMa OBH ITOAIIA MOT'Y oOpahjuBaTtu u 0e3 mpHCTaHKa JINTIA,
YKOJIUKO je TO 3aKOHOM MPOIKCAHO, T¢ Ja 00paja Mopa OMTH O3HAUCHA U 3aIITH-
hena mepama 3amrrure.?? 3akoHOM ce ypelhyje nmuTarme 103BOJLEHOCTH 00pajie
nojiataka 0e3 MpHUCTaHKa JIMIa Ha KOje ce TH TOJIali OJlHOCe. Y KOHTEKCTY Ipa-
Ba Ha MOBEPJHUBOCT 3/[PABCTBEHUX MOAATAKA, O] TOCCOHE BAKHOCTH je oapenda
mpeMa Kojoj je oopasia 6e3 mprucTaHka J03B0JbeHa Jia OM Ce OCTBAPUIIH HIIU 3allITH-
THUJTY )KUBOTHO BOXKHHM MHTEPECH JTUIIA HITH JIPYTOT JIUIIA, & TOCEOHO KUBOT, 3/]PaBJbe
U QU3HYKH HHTErpUTET.>*

3aKOHCKa 3alITHTa MpaBa Ha OBEPJHUBOCT 3[]PaBCTBCHUX IMOJaTaKa 00e3-
OcheHa je KpUBHYHUM MaTEPHjaTHUM MTPaBOM, KOJUM je TIpoITicaHa 3adpana je-
Kapy WM APYyTroM JHUIY Ja OTKPHje TajHy KOjy je Ca3HAJIO y BPIICY MO3HBA.
Takolje je mponucano Aa ce Hehe Ka3HNUTH 3a HABEACHO JAENO OHAj KO OTKpHje
TajHY y OIIIITEM HHTEPECY WU HHTEPECy APYTOT JIUIA, KOjU je MIPETSKHUJH Ol
HHTEpeca yyBama Tajue.”

20y, 40 33/1.

2151, 47 33]1.

251, 50 u 51 331,

2. 16, ct. 1 — 3 3aKoHa 0 3aITUTH MojIaTaka o JuuHoCcTH, Cryocoenu Znacnux PC, 6p.
97/2008, 104/2009 — np. 3akoH, 68/2012 — omtyka YC u 107/2012.

241, 12 rau. 1 3I1I1.

2 Yy 141 Kpusuunor 3akonuka, Cryscobenu nacnux PC, 6p. 85/2005, 88/2005 — ucmp.,
107/2005 — ucnp., 72/2009, 111/2009, 121/2012, 104/2013, 108/2014 u 94/2016.
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3. O'PAHMYEE ITPABA HA IIOBEPJBMBOCT 3IPABCTBEHUX
[IOJATAKA — KPUTUYKA AHAJIU3A

AHanmn3a 3aKOHCKUX OpeI0n Kojuma ce OJIMKe Onpeielbyje caapiKaj mpasa
Ha TIOBEPJFMBOCT 3[IpaBCTBEHUX IOaTaKa MOKa3yje Aa OBO IPaBO MOXKE OUTH
OTPaHMYCHO W U3 Pa3jora 3allTUTe 31paBiba Ipyrux. Haaexxuu 31paBcTBEHH
panHuK, JaKie, MOKE CAaONIITHUTH MOJATKE O 3[PaBCTBEHOM CTamby MaIHjeHTa
MyHOJIETHOM YJIaHY YK€ MOPOAMIIE MAIHjeHTa YKOIUKO je TO HEOMXOIHO paau
n30eraBama 3[paBCTBEHOT PH3HKA 32 YJIaHa TOPOIHUIIE.

3amtuTa 3/paBiba JPyrux, Kao 3aKOHOM IOCTaBJbeHA TPaHUIIA OCTBAPUBAHA
IpaBa Ha MOBEPJEUBOCT 3APABCTBEHHX ITO/IaTaKa, OJroBapa IpaHUIM OCTBAPHBAmbA
MpaBa Ha MPUCTaHAK NalfjeHTa (Ha Mpeay3uMare onrobapajyhe MenuimuHcke Mepe).
[TanmjeHT je cao0omaH /1a O/UTydyje O CBEMY IIITO C€ THYe HEroBOT KUBOTA H
3IpaBJba, OCHM y CIy4ajeBUMa KaJia TO JUPEKTHO YIPOXKaBa KUBOT U 3[[PaABIbE
IpyTuX juna.?

3amTHuTa 34paBiba APYTHX, MEYyTHM, HIje U3PHUUUTO IPONHCaHa YCTaBOM
Ka0 OCHOB OTpaHMYEHba IpaBa Ha 3alITHTY TOJaTaka O JINYHOCTH. 3alTHTa Ipa-
Ba M CJI000/1a IPYTHUX, Takohe, HUje U3PUUUTO ITPOIUCAHA KA0 OCHOB OTPaHHYCHa
OBOT TIpaBa. Y TOM CMUCITY, 0e3 003upa Ha CBY OIPaBAaHOCT 3aKOHCKOT yBOhema
OBOT pa3jiora 3a OrpaHUYCHE MpaBa Ha TTOBEPJHUBOCT MEIMLIMHCKUX MOJaTaKa,
MOTPeOHO je Pa3MOTPHUTH JIa JIU j€ 3aKOHOJaBall MMao YCTaBHH OCHOB JIa OBAaKO
noctynu. J[pyrum peunma, NocTaBiba ce MUTAE Ja JI 3aKOHCKO IMPOIHUCHBAHE
Ha4YMHA OCTBAPHBab-a MIPaBa Ha 3aIITHTY (3APAaBCTBEHMX) MOATAKa O IMYHOCTH
MOJKEe YKJbYUHBAaTH MIOMEHYTO OTpaHHUYEH:-E IpaBa, ako ce mohe o Tora aa ce
CBpXa NMPHUKYTJbamha OBUX MOATAKA CAJIPXKH y MOTPEOH Jieuerha IMaijeHTa.

3.1. IIpaBuJia 0 orpaHM4Yeny JbYJICKUX NpaBa

YonmTeHo rocMaTpaHo, TPaHUIe 3aKOHOIABHE HA/IIIGKHOCTH Y 00JIACTH JBy/I-
CKHX TpaBa OCliamajy ce Ha MPUHIIHMI BE3aHOCTH 3aKOHO/ABI[A YCTaBOM OJJHOCHO
OBHUM IIpaBUMa KOja YMHE YCTaBHY Matepujy.”’ Y TOM CMHUCITY, IOMEHYTa IpaBuiia
CBOj IMO3UTHUBHOITPABHU U3pa3 Hajla3e y oipeion YCTaBa KOjoM je IPOIMKICAHO Ja Ce
3aKOHOM MOYKE TPOITUCHUBATH HAYMH OCTBAPHBAMA JBYJICKUX U MAUHCKUX TpaBa
CaMo aKo je TO M3PUYMTO NpeaBrl)eHo YCTaBOM HITH aKo je TO HEOIXOIHO 33 OCTBa-
pUBame T0jeINHOT TIpaBa 300T HBerose mpupoe. I pannia cirodome mponucuBa-
ba HAYMHAa OCTBapUBamka OBUX IMpaBa MMOCTABJbCHA Y UMIIEPATUBY [1da 3dKOH HU Y
KOM CITy4ajy He CMe Jla yTHYE Ha CYIITHHY 3ajeM4eHOr mpaBa.’® 13 HaBeneHux

264y, 15, cr. 1 31111,

27 Dr Bosa M. Nenadi¢, Osnovna nacela ostvarivanja i zastite ljudskih prava u Ustavu Re-
publike Srbije, Pravni informator 1/2013, 6.

284y, 18, cr1. 2 Yerasa.
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YCTaBHUX OJIPENOH CIICH JIa je 3aKOHOJIaBall BJIACTAH JIa TIPOTIHILE UCKJbYYNBO
MPOIIECHA U W3BPIIIHA MTPABUJIA, AJTH HE U MPABUIIa KOja Ou orpaHnyaBajia OJJHOCHO
3aaupaia y CYIITHHY 3ajeMueHnx mpasa.”’ OBa ImpaBuiia UMajy CTaTyC YCTaBHUX
Hauella KaJia je ped 0 MaTepHju JbyICKUX M MaFbUHCKUX TpaBa v c1obona y YcraBy
Perry6muke Cpowje.

KonkpeTHa npaBuiia 0 OrpaHuueHy JbYJICKUX U MaBbHHCKUX MIpaBa Mmojpa-
3yMeBajy Jia je IOMEeHYyTa MpaBa JIOMYIITEeHO OIPAHUYUTH UCKJBYYHUBO 3aKOHOM,
YKOJIMKO OTPaHUYCH:E JIOMYIITAa YCTaB, y CBPXE paJH KOJUX T'a JIOMYIITa, Y 00UMY
NoTPeOHOM J1a ce 3a/I0BOJBH CBPXA Y IEMOKPATCKOM APYINTBY U 0€3 3aiuparma y
CylITHHY 3ajeMyeHor npasa.>’ OBa nmpaBuJia mojayata cy J0JaTHOM rapaHiujoM
Jia ce JIOCTUTHYTH HUBO JBYJICKUX ¥ MAFUHCKUX MpaBa He MOXKE CMabHBATH, K0
1 moceOHOM 00aBE30M JPKaBHUX OpraHa, HApOYUTO CYJI0BA, J1a IPH OTPaHUUCHY
OBHX IpaBa CTPOro MONITYjy MPUHIIUII TIPOMOPIIHOHAIHOCTH (]2 BOJIE padyyHa o
CYUITHHHU IIpaBa Koje Ce OrpaHnYaBa, BAYKHOCTH CBPXE OTPaHUYCHA, IIPUPOIU U
00MMY OTrpaHUYEHHa, OTHOCY OIPAaHHYCHA Ca CBPXOM OTPaHUYCHA U O TOME JIa JIH
MOCTOjH HAYHH JIa CE CBPXa OTPaHUYECHba IIOCTUTHE MabMM OIPaHHYCHEM TpaBa).’!
Hagrenena mpaBuiia, Takohe, mMajy cTaTyC YCTaBHUX Hadella Kajaa je ped O MaTe-
PHjU JBYJCKUX H MABUHCKUX TIpaBa u cyiobona y YcraBy Penmyonuke Cpouje.

[Nopen HaBeeHUX MpaBUIIa, ONPEe/bUBALE IPAHNIIA 3aKOHO/IABHE BIIACTH
y 00JIaCTH OTpaHUYCHa JbYACKUX IIPaBa MOPa YBa)KaBaTH U METAIPABHO HAUYEIIO
BiagaBuHe mpasa.’? OBO Hayeno u3mely ocTasor, mojapasyMeBa | MPHHIUII IO
KOjeM Cy TpaHHMIIe OCTBapHUBama JbYJCKUX MpaBa UCTE TAKBE CI000/E U MpaBa
npyrux. [lopen Tora, omMepaBame rpaHuIa yKHUBamba MOjeIMHUX MpaBa y CIIy4ajy
HBUXO0BE KOJIM3Uje MOPAJIO OM YBaXKUTH M YHEHCHUILY Jla YCTaB U3/Baja IPYILy
IpaBa 1 c1000/1a Koje yKUBajy aliCoTyTHY 3amTUTy. To Cy mpaBa oj1 KOjux ce He
MOJKE OJICTYITMTH TOKOM PATHOT ¥ BAHPEIHOT CTarba.>> OHa YnHE je3rpo JbYACKHX
TpaBa 4rje ce OCTBAPUBAKHE MOpa 00€30€UTH Y CBIM OKOJTHOCTHUMA.

Hajzan, 3akoHonaBai je nyxas fa yame y 003up u ogpende mehyHapoaHor
mpaBa, HAPOUUTO ofipende MOTBpheHnX MehyHapOoIJHUX yToBOpa KOjuMa ce ype-
hyjy Jeynacka mpasa. OBa mpasa ce, CIOBOM YCTaBa, HEMOCPEIHO MPUMERY]yY.>
[IpaBHa cHara moTBpheHNX MehyHapogHHUX yroBopa je, MehyTum, cradbuja of
MpaBHE CHare YcTaBa, a jaua O] CHare 3aKOHa; 3aKOH jeJTHOBpEMEHO Tpebda aa
Oyne y ckiany u ca moTBpheHuM Mel)yHapogHHUM yroBopuMa u ca YcraBom.>
[loctaBsba ce mUTame KAKO UCTIOMITOBATH ITOMEHYTA MPABUJIa y CIy4ajy Kajia ce

29 B. Nenadi¢, 6.

304y, 20, ct. 1 Yerasa.
31, 20, c1. 3 Yerasa.
241 3 Verasa.

3 Y5, 202, cr. 4 Yerasa.
34Yp, 18, cr1. 2 Yerasa.
3 Y1, 194 Yerasa.
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parnukoBaHUM Meh)yHapOITHUM yTOBOPOM IIPOITHCYje IITHPH KPYT pa3jiora 3a orpa-
HHUYCHE PaBa HEro LITO Ce TO YHHK caMuM YCTaBoM.’® EBporicka KOHBEHIIH]a
3a 3aIITUTY JBYICKUX MIpaBa U OCHOBHUX cJI000aa, Ka0 MehyHApOIHH aKT KOjU
nMa noce0aH 3Ha4aj 3a 3alITUTY JbYACKHX MpaBa, IPOInpyje Opoj oMy ITEeHUX
pasiora 3a orpaHUYeHE MpaBa Ha MONITOBAKE PUBATHOT U TIOPOIUIHOT )KHBO-
Ta (y OKBUPY KOjer Ce TapaHTyje MpaBo Ha 3alITUTY MoAaTaka o TMIHocTH). OBO
npaso je, HauMme, Moryhe OorpaHUYUTH U U3 pasliora 3allTHTE 3]]paBJba Kao U
3amTuTe Codosa 1 mpasa Apyrux.’’ YeraB oBaKBe pas3iiore 3a OrpaHHuCHE TpaBa
Ha 3aIlITUTY M0aTaKa O JIMYHOCTH HE TI03Haje.

3.2. [Ipakca YcraBHor cyna Cpouje

CriopHa ycTaBHOIPABHA IMUTaka Y BE3U ca OrPaHUYCHEM IpaBa Ha TOBep-
JBUBOCT 3JIPaBCTBEHUX I0J]aTaKa HYHO j€ Caryie/laTh U ca CTAHOBUINTA YCTaB-
HOCYJICKE ITpaKce Koja IMMOCTOju y 0BOj 001acTu. CTaBOBH U3HETH Y 00PA3IOKELY
OJNIyKa YCTaBHOT CyJia y TOM CMHCIY IIPEJICTaBJbajy KOPUCTAH MapaMeTap y
W3HATAKEHY aJeKBaTHOT TyMauekha YCTABHOIPABHOT OKBUPA KaJia je ped o ra-
paHIUjU MpaBa Ha 3alITUTY MOJlaTaKa O TUYHOCTH.

VY Marepuju orpaHuYeHa IIpaBa Ha MOBEPJFHBOCT 37PaBCTBEHUX I0JIaTaKa
0] 3Hauaja je o/UTyKa YCTAaBHOI Cy/ia IOHETa Y MOCTYIKY UCITUTUBAA YCTABHOCTH
1 CarlacCHOCTH ca MoTBpheHnM Mel)yHapogHUM yTOBOPOM 3aKOHA O OCTBAPHBAILY
[paBa Ha 3/[PaBCTBEHY 3alITUTY JEIle, TPYIHHUIIA ¥ OPOaba.>® 3aKOH je ocro-
peH y ey KOjuM ce MPpOomucyje odaBe3a jJekapa CIerujaJucTa OMHOCHO 3paB-
CTBEHE yCTaHOBe Jia o0aBecTe PermmyOnuuku (OHIT 32 3[paBCTBEHO OCUTYPAHE O
yTBpheHoj TpyaHohu, u3BpieHoM peKkuay TpymaHohe, pohemy MpTBOT IeTeTa
Kao M CMPTH JIeTeTa JI0 TOJMHY JIaHa )KMBOTA, KAKO OM TaKBU MMOJAIU OWUIIH YIIO-
TpeOJbeHHU y CBPXY yTBphUBama mpaBa Ha OCTBAPUBAKE OJTHOCHO IPECTaAHAK
OCTBapWBamba Mpasa y CKJIaay ca OBUM 3aKOHOM.>’

Hcrmmryjyhu carmacHOCT OCIOpEHNX 3aKOHCKUX OAPEON ca YCTaBOM, YCTaBHU
CY/Jl je KOHCTAaTOBAO Jia YIIPaBO OCIIOPEHE 3aKOHCKE Opei0e Mpe/ICTaBIbajy IIPaB-
HU OCHOB 32 JIOIYIITEHOCT MPHUKYIIJhakha HABEICHHUX 3IPABCTBEHUX T0JIaTaKa OJf
crpane Peryonnukor gonga. TakaB 3aKJbyuak je 3aCHOBAO HA YHH-CHUIIU A CE
MIPUKYILJbahe, KOPUIITNEeHEe U 3alITUTA TT01aTaka M3 €BUICHITH]a y 00IacTH 3IpaB-
CTBa BPIIH y CKJIAy ca 3aKOHOM O 3allITUTH T0/IaTaKa O TUYHOCTH, OJTHOCHO Ha
KOHKPETHO] OJpen0r OBOT 3aKOHA KOjOM je TIPOIMCAHO /1a ce obpaja rmomaraka

36 O Tome BumeTH: Nataa Raji¢, Normativni okvir prava na zastitu podataka o li¢nosti u
oblasti (bio)medicine, Temida 3/2012, 99-114.

Y51, 8, c1. 2 EBpOIICKE KOHBEHIIMj€E 3a 3aIITUTY JbY/ICKUAX TpaBa i OCHOBHHX CII000/1A.

3 Omryka Yeragror cyna 1V3-421/2013, Cayorcoenu Znacnux PC, 6p. 73/2014.

3 Y. 5 3akoHa 0 OCTBapHBaKy MpaBa Ha 3IPaBCTBEHY 3aIITHTY JAele, TPYAHHUIA U TOPO-
nusba, Cnyocbenu cnachux PC, 6p. 104/13.
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KOJH C€ OJTHOCE Ha 3/IPABCTBEHO CTakhE JIMIIA MOYKE BPIIUTHU U 0€3 MPUCTAHKA JIHIIA,
MCKJBYYHBO KaJia je TO IPOMKCaHO 3aKOHOM. YCTaBHH CYJ je, JaJbe, KOHCTaTOBAO
Jla je cBpxa JIocTaBJharha HABEICHUX IogaTaka, Takohe, ogpehena ocropenom
3aKOHCKOM OApen0OM, T€ Jja Ce U3PUUHUTO OJHOCH CaMo Ha yTBphHBa-E yCIoBa 3a
OCTBapHBambe, OJTHOCHO IIPECTAaHAK IPaBa Ha 37PaBCTBEHY 3aIITHUTY MPOIHCAHY
OCIOpEeHUM 3aKOHOM, 32 YHje ce OCTBapuBame 00e30el)yjy cpeacTBa U3 jaBHUX MpU-
xona. Y cKJiaJly ca TUM, YCTaBHH CYJI j€ OIICHHO Jia OCIIOPEHE 3aKOHCKe ofpenoe
HHUCY Cy CYNPOTHOCTHU ca ogpendama uiaHa 42 YcraBa; JpyruM peurMa, 1a ce
3aKOHOJIABAI] KPETao y rpaHnIlaMa YCcTaBa Kajia je ped O MPUKYyTJbarky MojaTaka
0 JINYHOCTHU U lUXOBOM YIIOTPEOOM Y CKJIaly ca CBPXOM 3a KOjy Cy IPUKYIIJbEHH.

YcraBHHE Cy1 je, Takohe, OTIEHHO Jla OCTIOPEHE 3aKOHCKE opeande He TPOTHB-
peue HU wiaHy 8 EBporicke KOHBEHIIM]E 3a 3alITUTY JbYJICKUX IIPaBa U OCHOBHHUX
€J1000/1a OJTHOCHO /12 MEIIakhe jJABHUX BJIACTH Y JIOMEH 3alTUTE 3/[PAaBCTBEHUX TIO-
JaTaka y KOHKPETHOM Clly4ajy 3a10BoJbaBa 3axTeBe KonBeHnuuje (1a je oHo mpo-
MUCAHO 3aKOHOM, ]I j€ HEOMXOIHO Y IEMOKPATCKOM JIPYIITBY H JIa j€ IPEIy3eTO
paju 3alTuTe 31paBiba, OAHOCHO OCTBAPHBAA JIESTUTUMHOT IUJba IPOIMUCAHOT
Kouenmujom).

3.3. Orpannyeme NpaBa Ha NOBEPLUBOCT
31paBCTBEHHUX MOJAATAKA — OTBOPEHA NMUTABHA

3aKOHOM je, aKJie, MPOIKCaHo Jia ITPaBa Ha TIOBEPJBUBOCT MOJIATaKa O 3paB-
CTBEHOM CTamby NalnjeHTa Moxe ONTH OrpaHHueHO OJTYKOM JieKapa U3 pasiiora
3alITUTE 3JIpaBiba APYruX. Pasznor orpannyerma mpasa, CXOIHO 3aKOHCKO] Gop-
MyJaluju, TpeacTaBiba n30eraBame 3APaBCTBEHOT PU3UKA 32 YJiaHa MOPOAHIIE.
VY ToM cMucCITy, IOCTaBJba ce MUTAE JIa JIH je 3aKOHO/IaBall oiamrhex J1a mpo-
MUIIE 0Baj OOJIMK OrpaHUYeHa ITpaBa OJHOCHO Jia JIM 3aKOHCKa oJpeada KojoM je
TO YYHE-EHO cariacHa ca YcraBoM (0€3 003upa Ha TO TITO je KPyT JIUIA U3pas3h-
TO YCKO MOCTaBJbEH).

AKo ce mocMaTpa HCKJBYUHBO ofipenda Ycrara kojoM ce ypelhyjy mpasuma
OrpaHHYeHa JbYJCKUX MPaBa, OCEOHO €0 KOjU C€ OIHOCH Ha BE3aHOCT 3aKOHO-
JIABIIa y TIOTJISY pa3iiora JONYyIITeHUX OrpaHnYeha IPOIHCaHNX YCTaBOM (Tep-
MUHOJIOTH]a Koja je y YcraBy ynorpeOJbeHa jecTe ,,cBpXa“ paau Kojux YcTaB
JIOTTYTIITa OTPaHUYICHE), OATOBOP OM OHO HETaTHUBaH. YCTaBHA oApenda, KOjoM ce
MPOITKCYje rapaHilija IpaBa Ha 3alITHTY NOJaTaKka O JUYHOCTHU, HE TIO3Haj¢ ,,3a-
MITUATY 37paBJba (IpyTrux)”’ Kao JOMYIITEH pa3jior 3a OTPaHWYCHE OBOT IIpaBa.
dopmMaTHONPaBHO, 3aKOHOAABALl HE OM OMO BIIaCTaH Ja MPOIKCYje OrpaHryueHha
0€e3 jacHOT yCTaBHOT YIIOPHINTa OJHOCHO 0€3 M3PUYHUTOT YCTaBHOT OBJamIherma
¥ MHMO YCTaBOM ycrocTaBJbeHOT okBrpa.*’ TakaB CTaB MPOM3IIa3u U3 YHHCHU-

40 B. Nenadi¢, ¢pycuora 11, 6.
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1e na ypehuBame ycTaBHE MaTepHje, a TO MaTepHrja JBYACKUX ITpaBa CBAKaKoO jecTe,
MpHIIaJa yCTaBOBOPHO] BIACTH.

CucremMaTCcKO TyMaueHmhe yCTaBHOT OKBUPA, TIaK, MOTJIO OM TOBECTH 0 JIPY-
rauujer 3akJpyuka. [IpaBo Ha 3aIITUTY (3APaBCTBEHHX) MOJaTaKa O TUYHOCTH OU
ce y TOM CITy4ajy CyIIpOTCTaBUJIO MPaBy Ha 3aIITHTY 3/IpaBJba IPYTHX, a IOCPEI-
HO, MPABY HA XUBOT M 3aIITUTY (PU3UYKOT U MCUXUYKOT MHTEIPUTETA APYTUX
(mocirenma ABa, MHAYE, IPEICTAaBIbajy aliCOIyTHO 3amTuheHa mpasa), aJii U Ofl-
LITEM MOCTYJIATy MpeMa KojeM Cy IpaHHLe OCTBapHBamba JbyICKUX MpaBa UCTa
TakBa Tpasa u ciobdozae qpyrux. J{o 3akipydKa o JOMyIITEHOCTH OBaKBOT 3aKO-
HOIABYEBOT 3aXBaTa y MPaBo Ha 3aIUTUTY 3PaBCTBEHUX MOAATaKa JIOULIO Ou ce
HApOYHUTO ca OCJIOHIIEM Ha YHE-EHHIY Jja EBpoIicka KOHBEHITH]a, KOja MPeICTaBIha
HETOCPEeIHO MPUMEHIBUBO MTPABO, U3PUUYHUTO MIPOMUCYje 3aITHTY 3IpaBiba Kao
M 3aIITUTY CI000/a U ITpaBa JPYTuX Kao JISTUTUMHE OCHOBE OT'PaHHYEHa OBOT
npasa. OcTaje, Mel)yTuM, IUTambe KaKO IOMUPHUTH 3aXTEB Ja MOTBpheHu mely-
HapOJIHU YTOBOPH MPEICTABIha]y HEMOCPEIHO TPHMEHIFUBO MTPABO KOj€ YjeIHO
MOpa OUTH Y carflacHOCTH ca YCTaBOM, ca 3aXTE€BOM Jla YCTaB, MPONKCYjyhn yxu
KpyT pasJiora 3a orpaHuYerhe IMpaBa Ha 3alITUTY NOAAaTaKa O JMYHOCTH, IIPyKa
OBOM IpaBy Behy 3alITUTY HEero mTo To YuHU EBporicka KoHBeHLIK]a.

HapaBHo, cacBuM je npyro mMuTame HaUWHA Ha KOjH je 3aKOHOIaBall pOoIH-
€a0 OBO KOHKPETHO OTPaHUYCH:E Y CMHUCITY MPAaBHUX rapaHiyja 3a 3alITUTY OBOT
npaBa, Oyayhwu 1a je orpaHUUYe€ YCTAaHOBJBEHO KA0 ayTOHOMHA OJITyKa JIeKapa.
VY3rpen, caMmuM YCTaBOM HUj€ MPOMUCAHO y YH]jOj je HaAJNE)KHOCTH JOHOIICHE
OJIITyKe O OTpaHUYEHY MpaBa Ha 3aIITHTY MOIaTaKa O JUYHOCTH HU Y TIOTIIENY
OHHUX pa3ziiora 300T KOjHX je OrpaHHYEHE J03BOJHEHO.

W3neTo pasmarpame niaycTpyje 10 KakBUX HEZOyMHIa MOXKE JIOBECTH TIpe-
TEPaHO KOMIUINKOBaH YCTaBHU OKBHP Y OOJIACTH OrpaHUYCHa YCTaBHUX MPaBa.
[IpucTyn ycTaBHOTBOpHE BIIACTH ,,/1a KOMOWHY]€ CHCTEM OMIITE KJIay3yJie O orpa-
HUYCHY 33jeMUCHHX JbYICKUX IIPaBa ca CUCTEMOM MOCEOHHUX Oapea0u O OrpaHu-
Jermy KOHKPETHUX YCTaBHUX IpaBa‘ MPEIo3HaT je U o1 cTpaHe BeHenwmjancke
KOMHCH]je Kao crioTuuyhe MecTo y HaleM ycTaBHOM Tekcty.*! Yomrre, yntas 1eo
YcraBa KOJUM je peryincana MaTeprja YCTaBHUX MpaBa 030MJBHO je KPUTHKOBAH
y Halloj ycTaBHO] Teopuju.? Y TOM CMHCITY, MO3HIINja 3aKOHOABHE BIIACTH, KOja
je y obaBe3u 1a y M3BECHOM CMUCITY TIOCpeyje y OCTBapuBamy YCTaBHUX IIpaBa,
Huje HuMajo koM¢popHa. HMcro Ou ce Morno pehu u 3a no3unujy YctaBHOT cyaa
Koju Tpeba 1a 06e30enu TymMauemhe YCTaBHUX TTpaBa Ha HA4MH KOju 06e30ehyje
bUXOBY MaKCHUMAJIHY 3amTHTY. "

4 Ibid., 8.

42 Parko Mapkosuh, Ycras Penyonuke Cpouje u3 2006 — kputuuku norsen, Ananu [pasnos
@akynitietia y Beozpaody, 2/2006, 11-13.

43 B. Nenadi¢, 8.
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AHanu3a yCTaBHOCY/ICKE jyPHUCIIPYACHIINjE Y 0BOj 00JIaCTH YHHHU Ce Ja JI0-
MyIITa 3aKJbyYaK Jla yCTaBHE ofpeade KojuMa ce perysiuiie mpaBo Ha 3allTUTY
nojlaTaka O JUYHOCTH OCTaBJbhajy MIUPH MPOCTOP 3aKOHOJABIY KaJia je ped o
MPOMHUCHBAIbY OTpaHUYCH>a OBOT IpaBa. Came ycTaBHe ojpenode, Koje ce TU4y Mpu-
KyIJbaa, IpiKarma, o0pajie n Kopuiihiema nojaraka o JMYHOCTH Kao U lbUXOBE
yrotpede y CKIIaJy ca CBpXOM 300T KOje Cy IPUKYIIJbEHH, jecy oapeade ynyhy-
jyher xapakTepa (ymyhyjy Ha 3aKOHCKO ypehBame OBUX MTUTamba), TOK oApenda
KPOBHOT 3aKOHA M3 0BE 00JIACTH, 3aKOHA O 3AIITUTH MOAATAKA O JHUYHOCTH, JI0-
nyurra o0pay 3paBCTBEHUX MojaTaka u 0e3 MPUCTaHKa JIWIA Ha KOTa ce TH
MOJIAIM OJTHOCE, Y3 YCIIOB J1a je TaKBa MOTYHHOCT U3PHYKMTO MPOIHCAHA 3aKOHOM.

4. 3AKJbYUHA PASMATPABA

Jbyncka mpaBa mpencTaBibajy A€o yCTaBHE MaTepHje H MO3UTHBHOIPABHO
Cy yoOnmueHa caMuM YcTaBoM. Pa3nnmunTocT BUXOBE MPHUPOE ONpeaesbyje U
PasIUYHUTY YJIOTY 3aKOHOJABIA y HbUXOBOM OCTBapuBamy. CaMa YMICHHIA 12
Cy OBa IpaBa rapaHTOBaHa MPaBHUM aKTOM YHjH je MOCTyTaK pPEBU3Hje BeoMa
CII0eH (OCTYIaK MpoMeHe YcTaBa y Jely KOjH ¢€ OJJHOCH Ha MaTepHjy JbYACKUX
Y MaBUHCKHUX TIpaBa YKJbydyje 00aBe3HOCT pedepeH IyMCKOT H3jalllhaBarha ra-
pahana), Beh mocraBsba oarosapajyhy rpanuily 3akoHO/aBIly Kajia je ped 0 OBOj
obmacTH.

Kaxko 61 Marepuja JbyICKHX MpaBa y CyIITUHCKOM CMUCIY 3aUCTa U 3aJp-
JKajia yCTaBHH PaHT, CAMHM yCTaBOM MOPajy OMTH TIOCTaBJhEHE IMPEIU3HHI]E Tpa-
HUIIE 3aKOHO/ABILY, HAPOUMTO KaJla je ped O JIMYHHUM MpaBUMa, IITO MPaBO Ha
3alITHUTY JINYHUX NOJIaTaKka CBAKaKo jecTe. Y TOM CMUCIY, YCTaBHHM ofpendama
Oou Tpebaso na Oyae ompenesbeH caapxaj OBUX IpaBa, OCHOBH (pa3iio3u) 300r
KOjHX MOTY OMTH OTpaHWYeHa Kao W OPTaHH y YHjOj je HAIJIEKHOCTH JOHOIICHE
OJUTyKE O HbMXOBOM OTpaHWYewy. HemocTaTak y TOM CMHCITY OTBapa MpocTop
3aKOHOJIABITY 3a IIMPE 3aXBaTamke Y MaTEPH]y Koja, [0 CBOjOj MPUPOJIH, IpUTIaIa
YCTaBOTBOPHO] BiiacTH. [Ipakca 3aKOHCKOT MPOMHUCUBAKA OTPaHUYCHa THIHUX
npaBa, 0€3 U3PUIUTOT YCTABHOT OCHOBA, 030MJFHO OM MOTIIa J1a TOBEZIE Y T TAhE
BbHUXOB YCTaBHHU CTATyC.

[TprHINT TPOMOPIIMOHATHOCTH y CYIITHHCKOM CMHUCITY TTIOCTaBJba IPAHULIE
OpraHvMa BJIACTH KaJia je ped O JOMyHITEeHOM OrpaHUYey JbYACKHUX TpaBa. 3a-
XBaJbyjyhn OBOM yCTaBHOM HpPHHIIHITY, TPAaHHIIE 3aXBaTama Y JOMEH JbYICKUX
npaBa MOpajy OMTH orpaHUYEHE Ha HAjHYXHUjY MEpy KOjOM ce€ MOCTHUXKE JIeTH-
TUMHH II1Jb OT'PaHUYCHhA JbYICKHX MTPaBa.

[IpaBo Ha 3amITUTY MOJaTaKa O JIMYHOCTH, CATIACHO YCTABHO] OIPEI0N, MOXKE
OWTH OTpaHUYEHO CaMo TI0 JIBa OCHOBA: MOTpede Bol)era KPUBUYHOT TIOCTYTIKA H
3amTuTe 6e30emHoCTH 3eMIbe. OBaKO YCKO MOCTaBJbahE OCHOBA 32 OTPaHHUCHHC
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(caMuM THIM | TIpaBa Ha 3aIITUTY 3APAaBCTBEHHUX TOAaTaKa O JUIHOCTH) MOTJIO OH
Jia BOJIM 3aKJby UKy Jla YcraB 00e30eljyje BUCOKY 3alITHTY OBOM mpaBy. MehyTum,
yCTaBHE opende KojuMa ce ymyhyje Ha 3aKOHCKO ypehuBame MojeTuHNIX acIie-
KaTa OBOT YCTaBOM I'apaHTOBAHOT [IpaBa, pelaTHBU3Yjy OBaKaB 3aKJbyUakK.

YomnmteHo peueHo, yKe MPOIMUCHBAKE Pas3jiora 3a OrpaHHYCHE MpaBa u
MOCJICAMYHO TaPAHTOBAE HHETOBE IIIUPE 3AIITUTE HE MOpa HYKHO J1a Bojiu Behem
CTENeHy OCTBapHBamba JbYICKUX MpaBa yorinre. OHO MOXKe MPECTaBIhaTH CIIO-
Trayhe MecTo 3a 3aKOHO/aBIla, HAPOYUTO KaJa je ped pa3peliekhy HalneTOCTH
n3mMel)y IBe yCTaBHE BPEIHOCTH, Y OBOM CITy4ajy TOMITOBAKka IPHBATHOCTH TI0je-
JIMHAIIA Y TIOTJIeTy BbXOBUX 37PAaBCTBEHUX MMOJ[aTaKa U 3aIITUTE 3/[PaBiba JAPYTUX
Jbyid. Y TOM CMHCITY, YHHU Ce Jia IUPE MOCTABILEH U MTAXKILHBO ONPEIebeH KPYyT
pasiiora 3a OrpaHUYCHE YCTABHUX MPaBa, Y3 YCTABHU MPUHITUII IPOIIOPIIUOHAII-
HOCTH OTpaHHYEH:a, TIPY:Ka MOTOIHUJH TIPOCTOP 32 U3HAJAKEHE Oamanca naMehy
YCTaBHUX IpaBa aju ¥ JPYTUX BPEJHOCTH HA KOjUMa Ce TeMeJbu ApymTBo. [lo-
MEHYTE BPEIHOCTH CTOje y OJMCKOj BE3H ca OroBapajyhuM ycTaBHUM IIpaBuMa
(HTIp. 37paBJbe IPYTHUX KAO BPEIHOCT OJIrOBapa YCTABHOM IpaBy Ha 3APaBCTCHY
3alITHTY, Y ITUPEM CMHITY ¥ TapaHIUjH HEOBPEAUBOCTH (PU3NIKOT M IICUXHIKOT
WHTEIPUTETA U CAMOM IIPaBy Ha KUBOT), [IPH YEMY CY OHE M3PaKeHE Kao OMIITa
KaTeropuja, 03HauaBajyhu BpeqHOCT 3aIITHNEHOT 100pa Kao TaKBOT, JOK Cy KOH-
KpeTHa yCTaBHA IIpaBa MOjeIMHAYHA, UHIUBUyaIHA KaTeropuja. Y KOHTEKCTY
pesMeTa OBOT pajia, MoxKe ce pehu Jia HelocTaTak yCTaBHEe HOPMeE KOjOM Ce rapaH-
Tyje MpaBo Ha 3alITUTY MOJaTaKa O JIMYHOCTH MPEJICTABIba YIIPABO HEMIPOITHCHU-
Bamb€ 3aIITUTE 3IpaBJba AIPYTHUX (OMHOCHO 3AIITHTE CI000A U TIpaBa APYTHX) Kao
OCHOBA 32 HET'OBO OTPaHHYCHHC.

Ocraje ka0 OTBOPEHO MUTAE J1a JIU CE, Y HEMOCTATKy IMTOCEOHOT OCHOBA 3a
OTPaHHUYCHE T10jeMHOT IMpaBa, aKTUBHOIINY 3aKOHO/IABIA, KOjH YBaXKa CUCTEMAaT-
CKH TPUCTYT TyMauema YcTaBa, MOT'Yy HaJIOMECTUTH HEJAOCTAIU TOjeIMHAYHE
yCTaBHE HOPME, U TO 3aKOHOM Ka0 aKTOM HUJKE TIPaBHE CHare.
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Abstract: Right to personal data protection is guaranteed by the Constitution
of the Republic of Serbia. This human right covers the protection of all kind of
personal data, including information relating to patient's medical condition. The
paper deals with the issue of the permissible restrictions of this right, with parti-
cular reference to the protection of the health of others, as a permissible reason
of restrictions. In a boarder sense, the paper deals with the relationship between
two basic human rights: right to personal data protection and right to health
protection (of others). The normative framework is consisted of the Constitution
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the European Convention on the Protection of Human Rights and Fundamental
Freedoms) as well as laws relating to the field of health care.
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