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Cadiceiiax: Ayuiop y pady epuii UCTOPUjCKOUPABHY anaiu3y oopedada
3axonuka o pahancrom cyockom dociutyiky uz 1865. 2ooune koje ce 00HoCe Ha
wyorcody. Meiiamho cy pazmoiipenu caopacaj iysicoe u ipoyecrne upetilociiaske
Koje cy mopaie buttu ucityrexe 0a Ou ce o moj MO210 HOCULYHattuu, 0020680p HA
WyacOy u poKo8uU 3a 1e2080 HOOHOWere, Kao U Upotuusiuyxcoa. Hsnoxcero je
Kaxo je 1864. Zooune iiexaa ipoyedypa KOHAYHOZ YOOIUUABATLA HOPMU O UHUYU-
Jannom dapruunom axkidy y 3akonckom wwekciy. Ca iuum yumsem anaiusupane cy
ipumedde xoje je Komucuja umenosara 00 ciupane JpocasnoZ caseitia usnena Ha
pauyH iojedunux o0pedaba 3aKOHCKOE Haypiid, Kao U 002080p MUHUCIIPA Upasoe,
ayiiopa xooupurayuje Ha mux. Maxo o0pedode o wiyncou HUCY HOBETUPAHE 34 C8e
speme adicerba UpoYecHoe KoOeKcd, CKpeHyilid je Uaicrod U Ha uzmene u OoiyHe
HOJeOUHAUHUX YNIAHOB8A O TYHCOU tpednodcere 1872. 2o0une u peakyujy HaOAeHCHUX
CYOCKUX 61ACHIU HA FoUX. Y TOM KOHIUEKCILY PA3MOTUPerY C)Y KOMEHIapu usHeu
i108000M TlojeduHUX 8adiceliux, anu u cy2epucanux 3aKOHCKUX peuersa.

Kawyune peuu: llapruuno 3akon00asciuso, Spahancku cyocku Uociuyiax,
wyarcoa, 3akonux uz 1865. 2ooune, saxoncku tpojexaiu us 1872. 2ooume.

1. YBO/J,

C 003upom Ha TO J1a ce TY)00M nokpehe mapHUYHM MOCTYIIaK OHA UMa Kapak-
Tep MHUIUjaIHE MTPolleCHE pajmbe. [IpeacTaBiba cpeicTBO MyTEM KOjer aKTHBHO
JIETUTHUMHUCAHA CTpaHKa 3aXTeBa OJ1 Cy/a /1a joj IpeMa TYKEHOM A0Cyu oapeheny

* Paz je HacTa0 Kao pe3ylTaT Hay4YHOI aHIaKOBamba Ha npojekty [IpaBHor dakynrera y
Hosowm Cany non Ha3uBoM ,,IIpaBHa Tpajaniiija U HOBHU rpaBHU n3a308u” y 2018. ronuHu.
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npaBHy 3amtuty. Jla Ou cyn Morao Jia oJuTy4s 0 OCHOBAHOCTH TYKOCHOT 3aXTeBa
OH MOpa OuTH jacHO POpPMYJIMCAH U 3aCHOBAH HA YHH-CHUIIAMA Ha KOJUMa Ty KHUJIall
TEMEJBH CBOj€ TPAKEHHE, a UICTO TAaKO M CHAOIEBEH TOKa3uMa KOjuMa Ce TIOTKPETIbY-
Jy HaBeJeHe YMbeHHULIE. 300T 3Ha4aja KOjU Ty>k0a UMa y IOCTYIIKY OCTBapUBarmbha
Ccy0OjeKTHBHUX Tpah)aHCKUX TIpaBa, y CBUM IIPOIIECHUM KOTupHUKAIIHjaMa JOHETHM
y Cpbuju y Toky XIX Beka leHOM Mpenn3HoM oapelemy je ouna noceheHa Be-
nUKa nmaxma. Hanmme, ykonmuko je Tyx0a HenmpenusHa U HeZIoBOJbHO apryMEHTO-
BaHa OAroBapajyhuM 4MmbEHUYHUM U JOKa3HUM MaTeprjajoM, BepoBaTHOhA 1a
nmohe no rpemaka y cyhemy u moBpeze 3akoHa je mHoro Beha. Hapasao, mocToju
WHCTaHIIMOHA KOHTPOJIA CYJICKHUX OJJyKa y APYTrOM CTENeHY Koja je U3y3eTHO
3HaYajHa 32 OCTBAPUBALE IIPABHE 3aIITHTE Y CIIy4ajy Kajaa je moBpeher miau yrpo-
*KeH HeKkH mpaBom 3amtrhed unrepec.! Unak, Tpeba umMaTu y BIIY Ja je sxande-
Ha TIPOIIe/lypa MoBe3aHa ca BEIMKUM TPOIIKOBIMA W 3HAYAJHUM MPOJIOHTHPAKHEM
MOCTYIKa T€ je cTOra HEOMXOAHO HACTOjaTH JAa, KaJ rol je To Moryhe, mpecyaa
JIOHETa Y TIPBOj MHCTAHIIHN Oy/Ie 3aKOHUTA.

2. DPOPMVIIMCABE OAPELABA O TYXXBU
Y 3AKOHCKOM ITPOJEKTY

Kaxo je 3akoHHK 0 TOCTYTIKY cyejckoM y rpaharnckim napHuiiama u3 1860.
TOIMHE MPETPIIeo OPOjHE KPUTHKE Y HAYUHO] M CTPYYHO] jaABHOCTH, MHHHCTAP
nipasze Pajko JlemjanuH je m3pasno HAIPT HOBE TPOIeCHe KOMU(PHUKAIIN]E 1 TTOTHEO
ra 23. HoBeMOpa 1864. rogqune [IpxaBHOM caBeTy Ha 0100pere.” TuM moBoaOM
CagerT je TpH JJaHa KacHUje ca3BaH y 3acellar-e Ha KOjeM je OITy4eHO Ja ce o0pa-
3yje 4eTBOpowIaHa Komucuja (unHuIuM cy je Jdumurpuje L{probapan, ®unun
Xpuctuh, Hophe Llenuh u Jumutpuje Marnh) koja 6u mpojexar pazMoTpuiia u
CBOje MUILLJbEHE O HeMY, Y3 eBeHTalHe npumeade, nogHena CapeTy Ha aajbe
HOCTyMame.

Tyx0a je HUIMjaJIHA TAPHUYHA Pajiiba KOjoM ce Mokpehe mapHUYHU 1MO-
CTYIIaK, jep ce, CXOHO aKy3aTOPCKOM Hayelly, Ha MapHHUIly IpUMemby]je JTaTHHCKA
MpaBHA MakcuMa nemo iudex sine actore (Hema cyhema 0e3 Tyxk0e). 3aTo je oHa
BPJIO I€TaJbHO HOPMHpAHA Y TJIaBH YETHPH 3aKOHCKOT TIPOjeKTa KOja HOCH Ha3UB
,O moctynamwy koj cyna”. Tyx0u u onroBopy Ha wy nocseheno je yak 23 unaHa,

! Bux. Mamra Kynays3os, ,,PeoBHE paBHH JTEKOBH 110 0fipe0amMa MapHHYHOT 3aKOHO/IaB-
ctBa u3 1853. u 1860. rogune”, 360pnuk padosa IIpasnoé paxyniveiia y Hosom Cady (36opnux
paoosa [IDHC) 3/2016, 862.

2 TTucmo MunucTpa npasje [Ip:xaBHoM caBety o 23. HoBeMmOpa 1864. roaune, Apxus Cpou-
je (y mamem Tekcty: AC), doun porwcasru casetu (y namem tekcty: J1C), 1865, 6poj moxymeHTa
(y maspeM TeKcTy: AoK. Op.) 53, nuct (y najbem Tekcty: i1.) 1.

3 Benenika ca cennuie Casera oz 26. HoBemOpa 1864. ronune, AC, JIC, 1865, nok. 6p. 53, 1. 1.
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O] KOjJUX Cy HEKH BPJIO OINIITUPHH, Y OKBUPY | 07ieIbKa 4eTBpTE TI1aBe 1Mo Haclo-
BoM ,,IIpunpema 3a nzBuhame”.

Kommucwja ce Hajiipe ocBpHyIa Ha wiaH 107 mpojekTa YOUHBIIH jeTHY TePMU-
HOJIOLIKY HeJocIeIHoCT. Hanme, MUHUCTap je y TOPEOMEHYTOM UYJIaHy O3HAYHO
Ila je omOop 3aMy’KeH Ja YCMEHY TyXOy 3aBelie Y TPOTOKOIT IITO je OMIIO Y KOJTH-
3uju ca 4wi. 106. Y memy je mpomnucaHo J1a mpeaceHuK cyaa oapelyje jenHor ox
Ccynuja W, TIaK, HajOOJhET CYACKOT 3BaHWYHHKA, J]a y IME Cya TpuMa TyK0e,
OJrOBOpE, 3aKa3yje pouMIlNTa U 00aBJba Apyre MPOLECHE paabe HEOMXOAHE 3a
npunpeMy riiaBae pacmpase.* Kako je U3 mwera yousbHBO J1a je IPEICEeAHUK Cy1a
MMao y BHAY jeIHO a He BuIle juia, Komucuja je pezoHoBaa 1a OM ucrpaBHUje
OmII0 YIIOTpeOUTH TEPMUH ,,IIPUjaBHUK  a HE ,,0000p”". MUHHCTAp je OBY MIPHUME]I-
Oy ycBOjHO y3 OIAacKy Ja je oH, y3umajyhu y 003up 3Ha4aj 1 00MM 1OCIIa, CMaTpao
Jla 6 Ha TO MecTO Tpebalo MOCTAaBUTH BUIIIE JINIIA, aTH KaKO KaJpPOBCKH Kara-
LIUTETH CyJI0Ba HE JI03BOJbaBajy 1a Behu Opoj cynckor ocobsba Oynie aHTra)KoBaH
Ha OBAaKBUM JIy)KHOCTHUMA, TIPHXBATHO je MUlJberhe Komucuje.’

KputukoBaHo je u pememe caapxkano y naparpady 111 npojekra mpema
KojeM Om Ty>k0a Koja He calip>Ku CBe OMTHE eJIeMeHTe Omita omdaueHa Kao Heypel-
Ha, a Ty)KUTeJb ynyheH Ha MOrYhHOCT ynarama sxande Cyay mpoTuB Te Oaayke.®
Kommucwuja je cmatpana ma 6u, yKOJIMKO OM Ce OBaKBa opeada yCBOjHIIa, TpaBHO
HeyKe CTpaHKe TPIIese TeTHE MOCIeNUIIE, T je CTOra MHCHCUTHpaja 1a ce Gpop-
Myramndja wiana 111 yomaxkn. Y ToM CMHUCTY OHa je MPeyIoKuiIa 1a O HETIOTITY-
HOj, OAHOCHO HEjacHOj TyOW MpHjaBHUK 00aBeIlTaBa MPEICEIHNUKA CyAa KOjH
Ou ce ca cBoje CTpaHe MocTapao 1a ce, y capaarbi ca CTPAaHKOM, Tyk0a JoImyHH!
u ucnpasu. HapaBHo, Tyxuo1ny je yBek Ouia octaBjbeHa MOTyhHOCT Ja FHCHCTHPa
Ha TOME Jla Ce HeroBa Ty»Xk0a y H3BOPHOM OOJIMKY y3Me Yy pa3maTpame. AKo je,
nax, OMJI0 OUMTIIETHO Ja je TYK0a HeypeHa, IpeICeIHUK ON peleheM 010amno
TaKBY TYX0y ¥ 0 TOMe 00aBecTHO Tykuora. Ca oBako MPEIIOKEHOM H3MEHOM

4 3aKOHHK O MOCTYTIKY CyJCKOM y TpaharckuM napuunama, AC, JIC, 1865, nok. 6p. 53, 1. 22.

5 Ussemiraj Komucuje psxaBaom casety ox 14. neuem6Opa 1864. rogune, AC, JIC, 1865,
JOK. Op. 53, 1. 104-105. MuHHCTAp je CUTYPHO HMao Y BUy ¥ 3aKOHCKO PELICHhe CaJpiKaHo y Il
30 3akoHMKa O CY/CjCKOM MOCTYIKY y napHuuama rpahanckum 3a Kwaxectso Cepbujy (y Aajbem
TekcTy: 3akoHuK u3 1853. rogune), beorpan 1853. ¥ nomenyrom unany je, Haume, OHIIO MPOIH-
caHo j1a he cBako nuie Koje TUYHO Joh)e y Cya 1a yCMEHO M3jaBU TYKOy OUTH caciylIaHo o[
cTpaHe og00pa CaYMELEHOT OJ1 jeTHOT WiaHa U 3anucHu4apa. Mcru ondop je, mo wi. 29 3akoHuka
OMO Ha/UICKAH Jla TIOCTyIA M 110 MUCMEHO MOAHeTo] TyOu. Ca cBe yuecTalujuM MOAHOLIICHEeM
TyX0H y mucMeHO] (opMH IpecTalia je HoTpeda 1a ce 3a mpujeM Ty>KOU U Mpeay3uMarmbe IPBUX
MPOLIECHUX PaJbH 10 B0j HMEHYje BHUILIE JIMIIA, TAKO /a je Beh y HapeHOM IIPOLIECHOM 3aKOHHUKY
HPOITMCAHO JIa T€ paJiibe BPILIH jeJjaH 3a TO OApel)eHu CyacKu 3BaHHYHKK. Buj. 4. 28 3akoHnka
0 MOCTYTIKY cynejckoM y rpahanckum nmapaunaMa 3a KmaxectBo Cpoujy (y 1ajbeM TeKCTy: 3a-
koHHK 13 1860. ronune), [IpaBuTesscTBEHA evaTwa, beorpan 1860.

% 3aKOHHUK O MOCTYIKY CyACKOM y rpahanckum napuunama, AC, JIC, 1865, nok. 6p. 53,
1. 23-24.
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1. 111 munucrap ce carmacuo.” OUurieqHo HEypeaHa je BepOBaTHO OMiia oHa
Tyx0a y K0joj HHCY OHJIe O3HAUeHE HU CTPaHKe, HU Cy[, HUTU TYKOCHHU 3aXTeB,
TaKo J1a je 1o H0j OMIT0 arcoyTHO HeMoryhe moctymaru

Tyx0e cy ce 1o nmpaBuily y3umaje y pa3Marpame perociieioM KOjUM Cy
TIOJTHOIIEHE, OCUM YKOJIMKO C€ PaniIo O Ty’0aMa y cTBapuMa Koje Cy pelraBaHe
M0 XUTHOM MOCTYNKY. MHUHHCTAp je Y CBOM HaLPTY BPJIO UCLPITHO HABEO KOje Ce
CTBapW CMAaTpajy XUTHUM y dak 11 tagaka umana 116, anu je Ha Kpajy momao aa
he ce ypreHTHHM cMaTpaTy U CBU OHHM IPEAMETH KOje MUHHUCTAp MpaBjae TaKo
kBanudukyje.® OBako mmpoka n Heoxpehena hopMynaiiuja n3as3gaa je momo3pe-
e Kof uianoBa Komucuje qa OM XUTHOCT CTBapy MorJia OUTH M0 TPOU3BOJbHE
MPOIIEHEe PECOPHOT MUHHCTPA, T€ J]a CAMUM THM OBAKO HETIPEIN3HO PETryIucame
OTBapa MpocTop 3a apOUTPEPHOCT U CAMOBOJbY HaAJISKHUX opraHa. MuHucTap
j€ y onroBopy Ha MpUMeA0y UCTaKao Ja j& TEITKO 3aKOHOM ITPEABUACTH CBE XUTHE
ClIyyajeBe M J1a je caMo U3 TOT pasJiora cebu 10Aearo oBnaheme 1a Ipouemwyje
KOjH je IpeMeT XUTaH, ajIi J1a je CIIpeMaH J1a yBaku aprymeHTarujy Komucuje
U criopHy Tad4. 12 4. 116 u3bpwuiie u3 npojexra.’

OnroBop Ha TYX)O0Y je BaXKHO IPOIIECHO CPEACTBO TYKEHOT ITyTEM KOjeT OH
Jiaje CBOj CTaB 0 HABOJMMA M3 TyXkO0e, Ipe CBera M3HOCH CBOje IPOLIECHE TIPUTOBO-
pe ¥ u3janrmana ce a JIW IPU3Haje WIIH TTaK OCTIopaBa Ty)XKOCHH 3aXTeB. Y MPBO-
OouTHOj Bep3uju wi. 120 mpojexkTa oATOBOp Ha TYKOy je O1o Kpajmbe cCyMapHO
perynucaf. Y IOMEHYTOM HJIaHy caMo je OMIJIO HaBEICHO Ja je Ty)KeHa cTpaHa
Iy>KHa J1a y POKY KOjH joj je oapeleH MoTImyHO OArOBOpHY Ha Ty)Oy U HaBele CBE
OHO IIITO MOTKPEIJBYje eHy onopany.'? KoMmucuja je cMaTpasia 1a 0Bako mrypa
¢dopmynanuja JOBOAH TYKEHOT Y HEPaBHOIIPABaH MPOLIECHH MOJI0XKa]j ca TYKHO-
IIeM | 11a je TOTPeOHO MOmyHUTH WI. 120 TOyKOM TY>KEHOM JIa OATOBOP MTOTHOCH
y J1Ba IPUMEpKa, Kako OM jenaH Morao OMTH TOCTABJbEH TYKHOIY. YKOJINUKO Ou
TY>KEHH JTa0 YCMEH OJITOBOp Ha TYKOYy HH TaJa He OM Tpedaso aa TPIH IITETHE
nocieauie, Beh 6u ce mocTymnano Ha UCTH HAUYWH Kao M ca YCMEHOM TY>KO00M, a
TO 3HAYH Ja OW ce ONTOBOP O TPOIIKY TYKEHOT MPEMUCHBAO Y JOBOJFHOM OpOjy
MpUMepaKa 3a CBe YUECHHKE Y MOCTYNKY. MUHHCTAp je MPUXBATHO MPUMEN0Y
Kommucuje, Te je y HaBeneHOM cMucTy oapenda wi. 120 monmymena. Komucuja je
npezJaraia aa ce OArOBOp JI0CTaBJba TYKUOLY MPe 3aKa3uBamba POYUILITA KAKO
O MMao JOBOJHHO BpPEMEHA JIa Ce yIO3Ha ca HaBOJMMa IIPOTHUBHE CTPAHKE, aJlH

" M3Bewrtaj Komucuje JIpxkaHom casety o 14. nenembpa 1864. ronune, AC, JIC, 1865,
ToK. 6p. 53, 1. 105.

8 3aKOHHUK O MOCTYTKY CYACKOM y rpabharckum mapaunama, AC, JIC, 1865, nox. 6p. 53,
1. 24-25.

 Usemiraj Komucuje psxaBaoMm casery on 14. nenem6pa 1864. rogune, AC, JIC, 1865,
ToK. Op. 53, 1. 106.

10 3aKOHMK 0 MOCTYMNKY CyAcKoM y rpahanckum napuunama, AC, JIC, 1865, nok. 6p. 53,
1. 25.
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j€ OIlemEeHO aa OM yCBajarhe OBAKBOT pelICHkha OMjIo Ha YIITPO KOHIICHTPAIIH]je
HOCTYTIKA ¥ IpoIecHe ehrKacHOCTH. !

OnroBop Ha Tyxk0y TOMUBA0 ce U 'y okBUPY ritase 11l mpojekTa koja HOCH
HazuB ,,O pokoBHMa U pouniiTumMa’. Y ui. 154 mponucaHo je Aa NpUINKOM Of-
pehuBama poka 3a oIroBOp Ha TYKOy Cya MOpa BOJWTH padyHa O BaXKHOCTH
npeaMeTa Cropa, Kao ¥ 0 BpeMeHy MOTPeOHOM 3a TpruOaBIbambe JOKa3HOT MaTe-
pujaia.'> OBa onpenda 3aapikanHa je y H3BOPHOM OOJHMKY M 'y KOHAYHO] PEIaKIIHji
3aKOHCKOT TekcTa. HapaBHo, mpunnkoM onpelhruBama poka 3a OAroBop Ha TYkKOy,
cynuja je OMo my’KaH Jla ce IpHUApsKaBa OIIITET poKa 3a IPeny3uMame mapHud-
HUX paJbU KOjH, Y Je(UHUTUBHO] 3aKOHCKO] BEp3UjU HUje MOTao OuTH Kpahu ox
ocaM JaHa HUTH AYKHU Of IBa Mecera. Y MPBOOMTHOM TEKCTY IPOjeKTa OH je
usHocuo u3Mel)y 15 nana u aBa Mecena (4. 148),!3 anu ra je Komucuja cmarpana
MpenyraykuM ¥ yCMEPEeHUM Ha OyTOBJIaueHh-e TIOCTY KA, TE j€ Ha IheHY HHTEP-
BeHIUjy ckpahen.'

VY rmaBu X Koja ce OJHOCHIIA Ha TPOTUBTY KO0y Komucuja HUje HU Ha KOjU
HayuH HHTepBeHucana. OHa ce cacTojaja U3 CBera YeTHPH KpaTKa YjlaHa U yCBO-
jeHa je y MHTETpaTHOM TeKCTY,!® a u3 cauyBaHuX Oenerkaka caBeTcke Komucuje
KOja je mperjeaana HaupT BUAM Ce Ja Ha CeHUIaMa HUje BOeHa pacipaBa HH O
CaJp’)KWHM HU O CUCTEMAaTHIIH Ofipeniada HaBEJCHOT TIOTIaBIba.

3. TY)KBA T10 OJIPEJJBAMA 3AKOHUKA

Tyx0a, ycMeHa UM TUCMEHA, Mopaja je 3aJ0B0JbaBaTH MUHUMAITHE 3aX-
TEeBe y MOTJIeAY caJpXKUHe 1a O Cy YOIIITE MOTrao 10 H0j MOCTyNaTh. Y CBaKoj
TYX0H, 1a O ce cMaTpaja ypeIHOM U MOTIIYHOM, Ty XKHuJjall je Ono aykaH aa
03HAUYU TYKCHOT, MPEAMET CIIOPa, YNHECHHUIIC HA KOjMa 3aCHUBA CBOj 3aXTEB H
JI0Ka3e KojuMa ce Te YHHCHUIIE MOTKPEIJbY]jy, BPSAHOCT MpeaMeTa Cropa, Jia
MPUJIOXKH TyHOMON a/JBOKaTa ako MMa 3aCTYITHUKA U, IIITO je HajBayKHU]e, /la JaCHO
U TIPEIM3HO ofpean TyO0eHu 3axteB (wi. 93-94 3akonuka).'® TyxOeHU 3aXTeB
je, HauMe, IEHTPaIHU JIeo TyK0e y KoMe Tyxujall (POpMYJIUIIe CBOj MPEIIor

' M3Bewtaj Komucuje dpxaBHoM casety oj 14. neuembpa 1864. ronune, AC, JIC, 1865,
JIOK. Op. 53, 1. 106.

12 3aKOHHUK 0 MOCTYTIKY CyAcKOM y rpahjanckum napuumama, AC, JIC, 1865, nok. 6p. 53, . 31.

13 Ibid., 1. 30.

14 Ussemraj Komucuje JIpxasaom casety of 14. nenembpa 1864. rogune, AC, JIC, 1865,
IoK. Op. 53, m. 109.

15 3aKOHHUK 0 OCTYIIKY CYICKOM y rpahanckum napauiiama, AC, JIC, 18635, nok. 6p. 53, 1. 70.

16 3aKOHHMK O MOCTYNKY CYACKOM y TpajaHCKHM MapHHI[aMa ca CBUMa H3MeHaMa M JIOIy-
Hama (y AajbeM TeKcTy: 3akoHUK u3 1865. ronune), [IpxxaBHa mramnapuja Kpamsesune Cpouje,
Kpd 1917. UnTtepecanTHo je aa je no oapeabama npoiecHe koaudukanuje uz 1860. roquue 3a
HpHUjeM Tyx0e 1 Ipely3uMarbe IPUIPEMHHUX paiibi KOje IPeTX0/Ie POUHUILTY Iope] cyaa Ouna
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Kako O TpebaJio Ja riacH JUCIO3UTUB TPECy/ie, OMHOCHO TPaXKH O] CyJia 1a My
JOCYIHU UCTYehe yropane unHuaoe. theropo jacno u npeunsHo oapeheme o
MIPECyTHOT je 3Havaja 3a yCreX Ty KHOIla y CIopy ¢ 003UpoM Ja, Y CKIaay ca Ha-
yesioM opmaiHe (IpOLEeCHE) UCTUHE, CYl Y TAaPHUYHOM MOCTYIKY OIy4dyje
WCKJBYYHMBO y TpaHUIIaMa 3axTeBa cTpaHaka. Jlakie, noctynajyhu cya He npen-
y3UMa HUjeIHY MPOLECHY palmwy ex officio, Beh camo y OKBUpHMa Ipeniora
MapHUYHHUX CTpaHaka yTBplyje HCTUHUTOCT BUXOBUX TBPIHU U OCHOBAHOCT
HBUXOBUX 3aXTeBa. 3aTO ce y mapHuuu (paBopu3yjy mpoiecHa Hayesa Koja oMo-
ryhaBajy KOHIICHTpAIMjy OCTyTKa, Y IPBOM PEIy HAYEIO0 TUCTIO3HUIIHjE U pac-
npaBHO Haueno.'” YV CBaKOM Clydajy Ty>KHJall HHje TPIEO MITETHE MOCIIEANIE
HH YKOJIMKO OW TIOJHEO HEMOTIYHY WJIH HejacHy TYXOy, ITOJ YCIOBOM J1a je Ha
3aXTeB MPECEHUKA CyJa IOMMYHHUO Uitk uctipasuo (wi. 97). Mako je Ouno npen-
Jiora Jla ce HaBEJICHU YJIaH M3MEHH TaKo Jia OW MpeJCeIHUK 0JiMax Mo MpHjeMy
HEMOTIYHE U HejacHe TyxOe UCTY pelemheM 0A0aluBao mTo 01 3HaYajHO OTe-
KaJIo TPOIECHH TI0JIOXKA] TYKHOIIa,'® 1. 97 je 0cTao HEMPOMEEH 3a CBE BPEME
BaXKeHa 3akoHUKa u3 1865. ronune.

Crpanka koja je mokpeTaja crop Tpedaso je jacHO /1a NCTaKHE 3aXTEB HE
caMo y MorJie/ly TJIaBHE CTBapy Beh U criopeHUX Tpaxkewa (MHTepeca, TPOIIKO-
Ba TIOCTYIIKa, HAKHAJIC ITETe, KHPH]E) jep Ce HAKOH U3PHUIIaha IMPECy e O TIIaBHO]
CTBapH BHUIIIE HUj€ MOTJIO TPAKUTH HAMHPEEHE CIIOPEIHKX MOTPaKuBamba (wi. 98).1°

Ty>xunarm HUje 6Wo y 00aBe3M /1a HaBene MPaBHU OCHOB TYyk0e, a To 3HAUH
3aKOHCKH IPOMUC HAa KOjeM CE€ 3aCHHBAJIO HETOBO MPaBo. Y CBAKOM CIIyuajy, U
YKOJIHUKO O Ta 03HAYMO, CyJ HUje OO BE3aH HETOBOM OIICHOM, jep j& Ty KHUJIall
MPaBHO HEYKA CTPaHKa KOja jeé MOIJIa U TIOr'PElIHO MTPaBHO KBATU(HKOBATH CBOJ
3axTeB. Ty mpasHUHY OM TOMYHUO CY 10 CIIYKOEHO] TYKHOCTH Yy CKJIamy ca
HayesoM iura novit curia (,,cya nosHaje npaso”).2 UutepecanTHo je na 'y wi. 94
3akoHHKa HUje OMIIa Iponucana odaBe3a TyKHOIA a Y CBOM HHHITH]aJTHOM TIpaB-
HOM aKTy HMEHYje CyJ CTBapHO M MECHO HaJJIeXkaH 3a npecyleme BeroBor Cro-
pa. HemocTojame qyKHOCTH Jla c€ O3HAYM CYyJl KOjeM ce Kao aapecaTy ymyhyje
MIPBY MOJHECAK y APHUIIM THM j& HEpa3yMJbHBHja YKOJIUKO CE UMa Y BUIY JIa Cy
3aKOHCKE oJIpe/10e O CTBAPHO] HAUIGKHOCTH UMIIEPATUBHOT KapakTepa. Y TOM
CMHCITY CyZ je Oro obaBe3aH J1a 1o ci1y0eHOj Ty>KHOCTH Y TOKY LIEJIOT TOCTYT-

opraniheHa U MOJHUIMjCKa BIACT cpe3a u3 Kojer je Tyxenu. Bun. wi. 32-47 rnase 111, onespka |
KOjU HOCH Ha3uB ,,[IpHjaBipuBame KOJI MOJIHIIajHEe CPE3CKe BIACTH U FbeHU MO3NUBHU .

17 Cuexana bpkuh, ,,Teper [oka3uBama y KpUBUYHOM U HAPHUYHOM HOCTYNKY”, 360pHuUK
paodosa IIOHC 1/2012, 317.

18 TIprmer6e YauaHckor okpysKHOT cyaa ox 2. anpuia 1873. ronune, AC, houn Munuciuap-
ciso ipasde (y nambem Texcty: MII), 1873, mok. Op. 4, 1. 36-37.

19 3akonuk n3 1865. rogume.

20 Auppa Bophesuh, Teopuja Zpahanckoz cydckoZ octyiika ¢ WoZnedom Ha 3aKOHUK O
iociuyiixy cyockom y epahanckum iapnuyama I (mpupenuo . Apanhenosuh), M3naBauka kmu-
xapHuna ['ene Kona, beorpan 1924, 130-131.
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Ka BOIIM padyHa O CBOjOj CTBAPHO] HAIJIS)KHOCTH, KA0 IITO Cy U MMapHUIHE CTPaH-
K€ y CBAaKOM TPEHYTKY MOTJIC TPAXKUTH O] Fhera Jia Ce Oracy HeHaJIeKHIM. !

VY jemHoj Ty>k0u MOTIIO ce rcTahy BHIIIE 3aXTeBa AT CaMO YKOJIUKO CY TTOBE-
3aHU UCTUM YHIEHHYHUM U IPaBHUM OCHOBOM. Kymynamuja TyxOeHuX 3axTeBa
je y byHKIHjH mporiecHe e(hUKACHOCTH M EKOHOMHYHOCTH Y BOheHyY IMOCTYIIKA,
jep ce o BHUlIe CIIOpOBa UCTOBPEMEHO paciipaBiba U OAIYUYyje jeAHOM IPECyI0M.
MehyTum, Buie npeaMeTa Koju MOTHIY U3 pa3HUX OCHOBA, UITU U3 UCTOT OCHO-
Ba alli je 3a BHUX MOTPEeOHO M3BOhEHE Pa3IUIUTHX J10Ka3a, HUCY MOTJU OUTH
00jeIULEHN jeTHOM TYKOOM (1. 96).2

Munucrap npasae Crojan BesskoBuh nogneo je 1872. rogune ApxaBHOM
CaBeTy U CBUM CYAOBHMA MPEJIOT U3MEHA U JIONyHa MMOjeIUHUX YJIaHOBa 3aK0-
HUKa, n3Mely octajor u 4. 96 y ToM ImpaBLy Ja ce BUIIE IIpeaMeTa U3 pa3HuX
OCHOBA KOjH C€ J0Ka3yjy Pa3IudUTHUM CPEACTBHMa MOTY OOyXBATUTH jETHOM
Tyx)00M. OBaj mpeJIor HauIlao je Ha KPUTHUKE KO CYACKHX BJIACTH KOje€ Cy pas-
MoTpuJie mpojexat. [loMmeHyTa 3akOHCKa H3MEHa OIEHhEeHa je Ka0 HeleTNCXOaHa
Y MIPEJIOKEHO pellehe Kao KOHTPAPOLyKTUBHO 32 epuKacHo 1 Op30 peliaBame
cniopa. CMatparo ce, HarMe, 1a Ou KyMyJialiija pa3sHOPOTHUX 3aXTeBa CaMO HCKOM-
MJTMKOBaJia MOCTYIaK U CTBOPUJIA HEMMPEMOCTHBE TeIIKohe KaKko cyanjama, Tako
U APHUYHUM CTpaHKama.?? JeIrHO je MPeaceHUK Y)KHUKOT OKPYKHOT Cy/a,
JUYHO Olelyjyhu mpensior Kao HeMpHUXBaT/BUB U HaBoAehH Ja je TO MUILIbEHE
1 BehuHe cyauja, HCTakao Na MOjeAMHN HOCHOIN CYACKUX (PYHKITHja cMaTpajy
Ja Tpeba yCBOJUTH MPEJIOKEHY U3MEHY jep OJIaKIliaBa MoJI0Kaj MapHuvapa Koju
ce 300r IIpeTepaHor HHCHCTHPamka Ha (POPMH H3JTaKy HEMTOTPEOHOM TPOIIKY.>
Kako je 3akOHCKHM MpOjeKaT y LEeJIMHU HETaTUBHO OLieH-eH ol cTpane Komucuje
KOja ra je mo Hajory JIp)KaBHOT caBeTa pa3sMOTpHIIA,”” HUKaJa HUje HU YIIao y
CKYIIITHHCKY MPOLENYpY, a 4i. 96 je 3aapkaH y NPBOOUTHO] peaaKLUju.

Cyn 6u ex officio pememeM ondanuo Tyk0y Koja ce OJHOCHJIA Ha HEIITO
LITO je 3aKOHOM 3a0pameHo ninu gusnuku Hemoryhe. Ha nctu Haunn Ou mocty-
MO W YKOJIMKO j€ WHUITH]jaJHa TapHITHA pajiba Orra ycMepeHa IpoTHB Hape/I-
0c¢ MoNMHIIMjCKe MW MOJUTUYKE BIACTH WIIH, TTaK, IPOTUB YNHOBHHUKA 300T Aea

21 Kusojun M. Iepuh, dparossyd Apaubhenosuh, I paliancku cyocku tociiyiax, IIpeda-
sara na [pasnuuxome paxyniueiiy, [Ipsa kwuza: O yciipojciigy cyo006a u wuxo80j HAOIEHCHOCTIL,
W3nasau: Kwuxkapa ['eue Kona, beorpan 1920, 133-135.

22 3akoHuK U3 1865. romune.

2 Bua. Munusene cyauje Herorurckor okpyxHor cyna Cume Cumuha o mpeiokeHum
JOIyHaMa M U3MEHaMa y MOCTYNKY CyJICKOM 3a rpahaHcke napuune ox 1865. rox. ox 2. ampuia
1873. ronune, AC, MII, 1873, nok. 6p. 4, 1. 30; [IpumerOe mpencennuka YauaHCKOT OKPYKHOT
cyna oz 2. anpuia 1873. rogune, AC, MI1, 1873, nok. Op. 4, 1. 36; MHewe beorpaackor okpy>KHOT
cyna on 31. mapta 1873. rogune, AC, MI1, 1873, nok. 6p. 4, 1. 42.

24 Tpumjer6e Ykuukor OKpy» HOT cyaa ox 12. dpedpyapa 1873. rogune, AC, MII, 1873,
ToK. Op. 4, 1. 14-15.

25 Komucuja JIpxxaBHom caBety 22. centrembpa 1872. romune, AC, MII, 1872, nok. 6p. 6.
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YUYUEEHOT Y BPIIEHY CIyXKO0eHe TyKHOCTH YKOJIWKO Ha/JIe)KHU MIHUCTAp HUje
0100pH0 Boheme MOCTYIKAa IPOTUB TAKBOT JIP’KABHOTI CIIy)kKOeHuKa (4. 99).

Tyx0e cy y cyay npumaHe peoM KojuM cy nogHomieHe (ui. 100), ocum
YKOJIMKO Cy OMJIe Y MUTamy Ty0e Y XUTHUM CTBapUMa Koje Cy Hajarae HeoyI0-
JKHO pelliaBame. XUTHE CTBapu ¢y y wi. 102 TakcaTuBHO HaBeseHe y 12 Tadaka Koje
oOyxBarajy: 1) craBibame U CKuame 00e30ehema; 2) crop o nmpasy 300r Kojer ou
3arodeTa rpajma Oniia 3aycTaBJbeHa; 3) CIiop 0 U3IpKaBamy; 4) CIIop O BaCIIUTALY
JIe1le; 5) crop o MpojaToj CTOIM Kaja Ou BEeHO U3JpKaBame MapHudapy mpoy-
3POKOBAJIO BEJIMKE TPOILIKOBE; 6) CIIOp O CTBApH MOJIOKHO] KBapemwy; 7) xanda
MIPOTHUB Mpecye u30paHor cyaa; 8) mapHuIa u3Mel)y 3aKymomaBa u 3aKyIia o
y3ajaMHUM ITpaBUMa ¥ Iy’ KHOCTHMA; 9) MapHUIa MeXaHIIUje U Ty THUKA O TPOIIKO-
BuMa; 10) Ty>x0a ciyre mpoTHB Ta3jie y noraeny miate; 11) Ty:x0a 3a yHUIITEHe
HeypeIHe jaBHe Tipofiaje u 12) cBe MapHUIle y BE3H ca CTEMIITHOM MacoM.”® CTBapu
KBaJIM(UKOBaHE Kao XUTHE y Wi. 102 cMaTpaHe Cy TaKBUM Yy CBUM (ha3zama IoCTyII-
Ka M TIPe/l CBUM CY/ICKMM HHCTaHIama. MiMajyhu To y BUly, MUHHCTap TIpaBJe je
31. jyma 1865. ymyTHO paciic CBUM ITPBOCTEIICHUM CYAOBHMA Y KOjEM MM HaJlaxe
Jla 'y CIIPOBOAHOM MHUCMY aJIpECOBAHOM Ha BUIIIM CyJ| Ha/IJIS)KaH J1a MOCTYIIA T10
W3jaBJbEHOM HE3aJI0BOJBCTBY WIIM KaJIOW Ha3HAYe YKOJIMKO je CTBap XuTHA. Hanme,
XWTHE CTBapH Ce, NCTAKao je PECOPHU MUHHCTAp, U Yy AmnenanroHoM u Kacaru-
OHOM CYJly YPI€HTHO peIllaBajy Tako Jia Ou MpeicTaBIbalio TyOJbehe AParoneHor
BpEMEHa YKOJIMKO OU ce MPEIyCTHIIO BUILIUM CYJJOBUMA J1a C€ TEeK YBUIOM Y Tap-
HHUYHE CITUCE OCBE0YE O XUTHOCTH HEKOT mpeamMera.”’ Y ToM CMHUCIY je U Yy To-
cienmeM craBy ui. 102 3akonuka HazHadeHo Aa he ce mocrymaru 6e3 omarama
W'y OHUM XUTHHUM MpeIMeTHMa BpaheHUM IPBOCTENICHUM Cy/IOBUMA Ha TIOHOBHO
oTydnBame. >

VY cknany ca HayenoM 000CTpaHOr cacilyliama cTpanaka (audiatur et altera
pars) v Ha4eJIoM KOHTPaIMKTOPHOCTH Ouia je o0aBe3a cyjia Jia J0CTaBU IpUMe-
pax Tyx0e Ty>KeHOM Ha OITOBOP Y CKJIay ca ONMIITHM ITPABHUIIMMA O JOCTaBJbaby
CYJICKHX Mpecy/a u pelemha. Kao u Tyx0a, u 0roBop Ha by je MOrao OUTH yCMeH
u nucmeH (4. 104-105).2

26 Ibid.

27 Pacniue muHKCTpa npasje of 31. jyna 1865, AC, MII, 1865, Pc 1-74.

28 3akoHuK U3 1865. roqune.

2 [bid. locTaBibame Tykbe Ha OArOBOP MPOTHBHO] CTPAHIIN 3HAYAJHO j€ YCIOPaBAIIO 110~
crynak. Ha 1o je ykasusao cyzanja Herorunckor okpysxsor cyna Cumo Cumuh y cBOM MHIIIBEBY
U3PaKCHOM OBOJIOM NPEJIOKEHUX N3MEHa 3aKoHUKa 13 1872. ronnue. HanmMe, moMeHyTH Cy -
ja je ucTaxao Jia je YnTaBa poleaypa y Be3u ca J0CTaBJhambeM Tyk0e Ha OATOBOD (Koja ce, y3rpea
Oyau pedeHo, YKOJIMKO je yCMEHa Mopajia H IIPelucaTH), cllalbeM OATOBOPa TYKEHOT U 3aKa3nBa-
A POYMIITA THM ITIOBOIOM TpajaJia HajMame MIecT Meceln. Bua. Munubseme cyanje Herotunckor
okpyxHor cyna Cume Cumuha o nmpeioKeH!M J0IyHaMa 1 U3MEHAMa Y MOCTYIIKY CYACKOM 3a
rpahancke napuune ox 1865. roxa. ox 2. anpuna 1873. rogune, AC, MII, 1873, nok. 6p. 4, 1. 29.
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Ty>kenu je 6Mo ny>kaH 1a y TOKy peaBul)eHOT 3a TO pOKa OJITOBOPH Ha CBE
HABOJE TYKMOILA Kao U JIa MPEAJIOKH CBE JOKa3e KOjUMa MOTKPEIJbyje CBOje
TBpaE-e. CBOj OATOBOP TPebasto je aa moaHece y IBa IMpUMEpKa jep Ce jenaH TocTa-
BJbAO TYKHOLLY, aJTH, YKOJIMKO OM OATOBOP MOIHEO YCMEHO, OH OM OHO mpemnucan
Y CyIy 0 BerOBOM TPOIIKy (wr. 106).3° 3a101HeTH 0OATOBOP TYKEHOT MOAHET T10
MCTEKY MPOMKICAHOT pOKa He 01 OMO y3eT y 003Up YKOJIUKO TyKEHHU He OU orpas-
nao kammeme (a1, 111).

AKO OU Ty>KE€HH Y CBOM OATOBOPY Ha TyXkOy 3aTpakuo ja ce MapHHULa O[-
0ary WM OIJIOKH, CyZl OM HajIIpe pacipaBHo JIa JIU 3a TO ©Ma ocHoBa. [IpoTus
pelema KOJUM Ce TPAKEHE Ty KEHOT 0/101ja HUje Onita 103B0JbeHA MoceOHa xkaoa,
aJIv ce OHO MOTJIO HaMaJ aTH y OKBHPY HE3a/I0BOJCTBA UITH JKaji0e MPOTHB Mpe-
cyze JoHeTe y riiaBHoj crBapu. Cyza OM yCBOjHO 3aXTEB Ty KEHOT U MAPHUILY 00O
YKOJIWKO OH mpesiarad mokaszao: 1) na je creap Beh npecyhena (res iudicata) nnm
Jla 0 0] TeUe JIpyra NapHuIa; 2) Ja je TyKuiai Beh HaMUpHO CBOje OTPAKUBAHE
WA 3aKJBYYHO TIOpaBHAE; 3) 11a je YTOBOP UHje UCTYHEHE TYKUIIAI TPaKH
HE3aKOHUT U 4) 11a je Ty)KUTeJbeBO MpaBo 3actapeno (wi. 109). [Tapauna 6u 6una
OJJTOXEHA aKO O ce YTBPMJIO JIa FheHO PElIeHhe 3aBUCH OJ1 HCXOJ1a TTapHUIIe Koja
je y TOKY MM YKOJIMKO POK MUCIYHEHha yroBopa joul YBeK HUje HACTYMHO (HJI.
110).3!

Munuctap npasae Ctojan BesbkoBuh je y cBOM 3aKOHCKOM IPOjEKTY U3
1872. rogune mpenmoxkuo na ce onpenda wi. 110 mpomupu Tako mTo 6u ce mehy
pasiiore 3a ojyIarame NapHUIIEC YBPCTHIIN U U30Hjakhe paTa U HACTyakhe HEKUX
npyrux gorahaja y kojuma ce cyhema o0ycraBibajy. CaBeTcka KOMHUCH]a Koja je
pasMOTpHIIa HALPT YCIIPOTHBUIIA CE TIPEIIJIOKEHO] U3MEHH y3 apryMEHTaIUjy Ja
j€ camo HajBHIIA Ip>kKaBHA BIIACT oBJanrheHa fa oremyje Kaia HacTyIa BaHPEIHO
CTame M JIa TO HAPOYMTHUM aKTOM H ITPOIJIacH.>?

o mpujeMy oAroBopa Ha TyK0y WJIM HAKOH CTEKa POKa OCTABJLEHOM TYIKe-
HOM J1a Cce€ M3jacHu O TyKO€HUM HaBOJAUMa, Cy OM 3aKa3a0 pouuuITe 3a U3BHDaj
u cyheme (un. 112). PokoBu, ykibydyjyhu v pok 3a OITOBOpP Ha TYKOY HECY MOTITH
OouTH kpahu o1 ocam JlaHa HUTH JyKH O JIBa Mecela, pauyHajyhu on gana no-
CTaBJbarba MHCMEHA ITACHBHO JIETUTUMHUCAHO] cTpaHmy (wr. 116-117).33

30 3akoHuk u3 1865. rogune. Ipeacennnk Yayanckor okpyskHOr cyaa je 1872. roguue
HpeJIarao Jia ce, y ujby ocTH3ama Behe mpouecHe JUCHUILIHEE, oapenda wiana 106 noomrpu
Ha Taj Ha4YMH To OM yOyayhe Tpebaso cMaTpaTy J1a, yKOJIMKO TYKEHU HE OATOBOPHU Ha TYXKOY,
TO 3HAYM Jia pHU3HAaje cBe TyxkOeHe HaBoze y nenoctu. Buna. [Ipumer6e npencennnka Yaganckor
OKpY>KHOT cyna of 2. anpuia 1873. roqune, AC, MII, 1873, nok. 6p. 4, 1. 37. [la je oBO perieme
YCBOjEHO, TO OM MPAaKTHYHO 3HAYHUIIO JIa OU CyJI, aKO MACHBHO JEITMTHMHUCAHA CTPAHKA Y MOCTYII-
Ky He MOIIaJbe CBOj OJIrOBOP, O€3 MKAaKBE Jajbe paclpaBe KOHCTATOBAO Jla TY)KCHH PU3HAje CBE
Ty>kKO€HEe HaBOJIE U JJOHOCHO TIPECy/ly Ha OCHOBY IPU3HAbA.

31 BakoHuK U3 1865. roanHe.

32 Komucuja JIpxxaBroM casery 22. cenrembpa 1872, AC, MII, 1872, nok. 6p. 6, 1. 3.

33 3akonuk n3 1865. rogune.
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Komucuja nmeHnoBaHna oj crpane [|p>xkaBHor caBeta 1864. roguHe ca 3a1aT-
KOM J1a TIperjea 3aKOHCKM HaIpT U U3HECe cBoje mpumeade, cMaTpana je 1a je
0BaKBO ofipelere poKoBa cyBHIle yormTeHo. tbeHa cyrectrja pecopHOM MUHU-
CTpy je Ouna na Ou pokose Tpebajo Mpeuu3Huje yTBPAUTH, Kao WITO je TO OHIIo
VUHELEHO Y TIPBOM MApHUYIHOM 3aKOHMKY U3 1853,34 y3umajyhu mpurom y 003up
BaYKHOCT CIIOPHOT ITPEMETa, MECTO PEOUBAIIUILITA CTPAHAKA U IbUXOBO CBEHTY-
aJTHO OJICYCTBO M3 3eMJbe. Y ToM cMmucity KoMucuja je npennarana jia, yKOIUKO
MapHUYHE CTPaHKE )KMBE Y HCTOM OKPYTY a HE MOCTOjU OMACHOCT O Ojlarama,
pOKOBH He Oyny Kpalim o1 ocam HUTH Iy K4 071 15 JaHa, ako )KHUBE Y pa3inuuTUM
okpy3uma He Oyay kpahu o 15 maHa HUTH yKH 01 Mecell JaHa a, YKOJIHUKO ce,
MaK, TapHUYapu Hajla3e Y HHOCTPAHCTBY, He Oyay Kpahw o jemHOT HUTH AyKU
ox1 1Ba Mecera.’> MUHUCTap HIje U3MEHUO 41, 148 3aKOHCKOT TpOjeKTa y Tpaxe-
HOM TIpaBIy BEPOBATHO CMaTpajyhu MeTUCXOMHUJUM HE BE3UBATH CYIH]y TaKO
CTPUKTHOM (opMmynanujoM, Beh My ocTaBuTH BULIE ¢1000/€ 12 Y KOHKPETHOM
CTydYajy TIPOIIEHH KOjH j& pOK JOBOJbAH 3a M3BPIICHE HEKE IIPOIIECHE PaHE.

3aKoHCKa MaTepHja Koja ce OAHOCHJIA HA MHULIMjATHU MApHUYHH aKT 3aBp-
1raBajia ce KpaTKMM MOTJaB/beM O TPOTUBTYKOH O]] CBETa YeTUPH dliaHa (riaBa
X). [IporuBTy)OeHM 3aXTEB HUje OMO BE3aH ca TYKOCHUM 3aXTEeBOM HCTHM YHHbE-
HUYHUM U TPABHUM OCHOBOM. YKOIIMKO j€ TY>KEHH HMao MPOTHBIOTPAXKMBAhA
peMa TYKHOIY KOja IPOUCTUYY M3 UCTOT IPEeAMeTa IbHX je Tpedaso 1a uCTak-
HE y OATOBOPY Ha TYk0y. CMHCa0 IPOTUBTYKOE Ce OTjIenao caMo y TOMeE Ja ce
npeq UCTUM CyJIOM paclipaBiba O 3aXTeBUMa 00€ MPOLeCHEe CTPaHKe, ajld ce Ha
OCHOBY TIPOTHBTYk0€ BoIMIIa TOCeOHA TTAPHUIIA YHjU HCXOJ HHA Ha KOjH HAYMH
HUje 3aBHUCHO OJI CyJICKE OJUTYKE O TY>KHOYEBOM Tpaxkewy. [IpoTuBTyx)0a ce Morna
MOHETH Y POKY OJI IIIE3/IECET AaHa Off IIpHjeMa Tyx0e,>¢ a Huje Ora 103B0JbEHA Y
CMOPOBHMA BOlEHHMM 300T HETOKPETHOCTH, CITYKOSHOCTH 1 3anore (4. 342-345).37

4. 3AKJbYHAK

3aKkoHHK O Tpal)aHCKOM CYACKOM MOCTYTKY Mpe/cTaB/ba HEMOOUTaH J10Ka3
Jla je 3aKOHOJaBall y IOTITYHOCTH OMO CBECTaH 3Hadaja Ty)KOe 3a OCTBApHBAHE
cyOjextuBHOr rpahanckor npasa omreheHe crpanke. 3aTo Cy BpJO AeTaJbHO, Y
Yak 23 4iaHa, HOPMUPAHH CaJp)KHHA TYKOE U C TUM Y BE3H HeHH 00aBE3HH elie-
MEHTH, (hopMa, TIIaBHA U CTIOPEAHA TPAXKEHha, TYKOe Y XUTHUM CTBapUMa, OATOBOP

34 Bup. i 121 u 130 3akonuka u3 1853. ronuse.

35 Ussewraj Komucuje [IpxasaoM caBety of 14. neuembpa 1864. rogune, AC, JIC, 1865,
nok. Op. 53, m. 109-110.

36 TTo . 170 3akonuka u3 1853. roguue NPOTHBTYK0a Ce MOIJIA TIOJHETH CBE JIO H3PHUIIAbha
IPBOCTEIICHE IIPECy/Ie.

37 3akonuk n3 1865. rogune.
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Ha TYXO0y ¥ ITOCTyTIamke ¢ ’UM. AyTOp KOAEKca je BOAHO padyHa J1a ogpende o
TYX)O0u Oyny GpopMmyliHCcaHe y CKJIaJy ca HaueJIOM JUCIIO3HUTHBHOCTH, HAYCIIOM
KOHTPaJUKTOPHOCTH, PACIIPABHUM HAUYEIIOM M Ha4eJIOM 00OCTPAHOT caclyllamba
CTpaHaKa Ha KOjuUMa II0YMBa U MOJIEPaH MapHUYHY NocTymakK. O KBAJIUTETY 3aKOH-
CKOT TEKCTa TOBOPH TTOJIaTaK Jia Cy MPaBOCYTHN OpTaHu Koju ¢y 1872. komeHTapu-
CaJu MPEJIOKESHH 3aKOHCKH MPOjeKaT Yy THIIM MEPUTOPHE TpUMe0e Ha pauyH
caMo yeTupH uiaHa 3akoHnka. CBe ocralie CyrecTHje U KpUTHKE OHIIe Cy CTHJICKE
Y TEPMUHOJIOIIKE MPUPOJIC U HUCY CE€ THIIAJIC CYIITUHE cTBapu. Mehytum, o Bu-
COKOM HHBOY 3aKOHCKOT HOpMHpama MaTepHje O TyKOHU Ipe CBUX YOSIJHUBO
CBEJIOYM YMEH-EHHUIIA Ja 32 ITyHe 64 TOAMHE Ba)Kerma MPOIeCHe KoAupUKaIuje
HHje U3MEHH-CH HUjeTaH YJIaH KOjU ¢c€ OMHOCH Ha MHUIIH]aTHU TAapHUIHHU aKT.
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Complaint According to Provisions of Code
of Civil Procedure from 1865

Abstract: In civil law, a complaint is the very first formal action taken to
officially begin a lawsuit. It contains the allegations against the defense, the spe-
cific laws violated, the facts that led to the dispute, and any demands made by the
plaintiff to restore justice. If a complaint is incomplete in a way that it does not
comprise all the necessary facts and legal reasons sufficient to support a claim
against the defendant, it can lead to judicial errors and breaches of laws. That is
a reason why precise and detailed legal regulation regarding initial document in
a lawsuit is of great significance for plaintiff's success in litigation. The author
of Code of Civil Procedure from 1865 was fully aware of this fact and therefore
complaint was meticulously regulated in 23 paragraphs. As these provisions we-
re in all respects satisfactory, they were not amended during the whole period
that the Code was in force. Minister of Justice Stojan Veljkovic, however, propo-
sed amendments to a few paragraphs concerning complaint in his draft from 1872
but, since this document was never enacted, aforementioned provisions remained
unrevised.
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