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(HE)AEJIOTBOPHOCT 3AKOHA O CIIPEHABABY
HACHJBA ¥V PEITYBJIMIN CPBUTIT

Caxceiviak: Y iipeom Oeny pada ykasyje ce Ha HaueHe HOMOWeXHUYKe ipo-
wyciue 3axonooasya. lloiom ce ananusupajy najzHaqajruje oopedbe 3axona,
HOUYIl OHUX O HEeTlOCPeOHO] OTACHOCTY 00 HACUDA Y HOPOOUYU Y CMUCTY 3aKOHA.
YV yeniupannom oeny pada obpahene cy 3akoncke HosuHe y Hociuyuary onuyuje,
¢ foceOHUM 0C8PIIOM HA 00pedDe o XUTUHUM Mepama Koje o 3akomny o ciipeua-
8ary HACUbA Y Hopoouyu uspuye ioauyuja. Ipu wom, ykaszyje ce na ipoilyciue
ciupyurux oopahusaua y opmynucary 00pedada o aHaiuzu pusuxd, 3a0pica-
6ambY, U OHUX KOje ce 00HOce Ha Hapeherve Kojum ce uspudy xuiine mepe. Taxohe,
dotuuy ce u iuiuarba cyocke sawiiuiile 00 Hacumsa y iopoouyu. Kao iocedan
iipobnem uctuuye ce (y 3aK/mwyuKy) 00Cycitieo 0eslotteopHe upekpuajie 002080p-
HOCUIU YYUHUIAYA HACUBA Y TOpoouyl, a o ou ce MoZno owkioHuiiu de lege
ferenda usmenama ananuzupanoé 3axona, 3axona o JPM u 3axona o ipexpwajuma.

Kawyune peuu: iionuyuja; nacume y dopoouyu, 3a0paicasarbe 1uya, XuiHe
mepe.

1. YBOJI

3aKOH O ClpeyaBary Hachsba y Mopoauiu' (1ajbe 3aKoH), MPAKTHYHO O]
cBor noHomema 2016. rogune, omqHOoCcHO o modetka mpumene (01. jyna 2017. 1.)
M3a3WBa BEIUKY MaXKiby Hay4HE, CTPYYHE, IOJUTHYKE U ApYyTe jaBHOCTH. [Ipu
TOM, 3aKOH ce, C jeqHe cTpaHe TIopu(duKyje, yriIaBHOM Off CTpaHe HEBIaAMHOT

" Paji je HACTAO y OKBUPY HAYYHO-UCTPAKUBAYKOT IIpojekTa 6p. 179045, punancupaHor o
cTpaHe MHUHHCTapCTBa IPOCBETE, HAYKE U TEXHOJIOMIKOT Pa3Boja M HHTEPHOT npojekra Kpumu-
HAJUCTHYKO-TIOJINIIN]CKE aKajeMuje, oA HasuBoM Kpumunanuitieiu y Cpouju u unciupymeHiu
Oparcasne peaxyuje, 3a nepuon 2015-2019.

! Cnyx6enu rinacauk Peny6iuke Cp6uje, 6poj 94/2016.
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CeKTOpa, pa3IUIUTHX YIpYyKema (OHUX ca GeMUHUCTUIKUM ITUJHEBIMa Ha THje
je 3amarame 1 JJOHECEH), Ka0 ¥ HOCHJIAlla U3BPIIHE BIACTH KOja ca MOHOCOM HC-
THYe nerouudpeHe Opojke U3peueHX XUTHUX Mepa, alli ce, C Ipyre CTpaHe, u
OLITPO KPUTHUKYjE OJ CTpaHe MojeAnHUX TeopeTudapa.’ [loaesbeHa u onpedna
MUIIJBEHA 0 3aKOHY, IEPUOJ] OJ1 TOAMHY JIaHa HErOBE MPUMEHE, YUeCTalOCT
MpHjaBa HaCKJba Yy MMOPOAMIIH, KA0 U ocaM yOucTaBa 3a rnpBa aBa mecera 2018. r.
360T HaCHJba ¥ IOPOAMIIKS, TOBOJBHY CY MOACTHIAJH 3a aHAIN3Y HETOBHX Haj-
OMTHUjUX oflpenada, HAPOYUTO OHKMX KOj€ Ce OHOCE Ha HOBA IOJIMIIH]CKA OBJIa-
mhemwa y cripeuaBamy Hacusba Y TIOPOAUIIY (XUTHE MEPE).

Kao mpeTxoaHo MUTamke jaBiba ce TUIeMa J1a JTH je YOIIITe OMio moTpeOHo
JIOHOCHTH TIocebaH 3akoH, Oynyhu aa Beh mocToju mimypanuzam cybjexara, me-
XaHHM3aMa M TIOCTYTIaKa 3a clpevyaBame 1 cy30ujame HacuJba, OHOCHO 3aITUTY
0e30eTHOCTH JBYIM M UMOBHHE (IIOJIHITH]ja, TYKHJIAIITBO, CYIOBH, jABHE YCTAaHOBE,
npodecroHaHa yAPYKewba U Jp.), Ka0 U Ja Ce KOHTPOJIA HACKIbA Y MOPOIHIIH
CIPOBOJIMJIA H TIPE JIOHOIIeHha 3aKoHa. Mnak mpeoBiasao je cTaB KoJl 3aKOHOaB-
1a Ja mocTojehn MexaHu3MU 3alITUTE O] HACHJbA Y MMOPOJMIIA HUCY JOBOJbHU, U
Jla IpakTU4He rnpobieme Tpeba peniaBaru moceOHUM 3akoHOM. OBO HAPOUHUTO
300r Tora MTO CE CBH AP)KABHHU OPraHH, Ka0o U jaBHE YCTaHOBE (IEHTPH 3a COIHU-
JaJTHH paj) CTPOTO IpKe CBOjIX oapemnada o HaIe:)KHOCTH, Koje CY, y3rpen Oyau
peucno umneparusue. Ctora ce ujeja 0 3aKOHCKO] ,,MYJITUCEKTOPCKO] capaambu‘
YUHU [eJTUCX0HOM. Jlakiie, ped je 0 ToMe Jia ce jeTHUM 3aKOHOM YCIIOCTaBe OJ1-
peheHe HOBe HAAIE)KHOCTH 3a BHIIE OpraHa M jaBHUX CIIYKOM, OJHOCHO Ja ce
YCIOCTAaBH 3aKOHCKA KOOPJMHAIM]a U capajimbha CBUX cy0jekara y cripeuaBamy
HACHUJba y MOPOJUIIH, Oe3 Koje HeMa euKkacHe U epeKTUBHE KOHTPOJIC HACHIba Y
nopoauItd. Moryo 6u ce pehu 1a je TakaB IPUCTYTI TIO CeOM UCIIpaBaH, aJik HE U
HenxonaH Oyayhu na Beh mocToju MHOIITBO MHCTUTYIIH]a, TOCTYTIaKa U MeXa-
HU3aMa 3allTUTE o1 OMJI0 KOT 00JIMKa HACHJba, NIa ¥ HACKJbA Y TIOPOIUIIH.

3aKoHy ce, Y ,,3aHaTCKOM CMHCITY  MOXKE YITYTUTH HU3 HAUEITHUX U KOHKPET-
HUX HOMOTEXHUYKHUX U PEIAKTOPCKUX Mpumenada, mpeM/a To HUje b paja.
HauenHa je mpumen0a J1a MOjMOBHU anapar 3aKOHa, OJIHOCHO H-ETOBU ITOJMOBH,
YCTaHOBE U MHCTUTYTH HUCY KOMIUIEMEHTApHH Ca OJJHOCHUM MOjMOBHMa, HHCTH-
TyTHMa U YCTAHOBaMa y IIPaBHOM MOPETKY, penBuljeHux npe ceera [loponuaaum
3aKOHOM, 3akoHOM 0 niosunuju, 3KI1-om u qpyrum 3akonuma. CTora je y u3BeCHOj
MepH HapyIIIeHa jeIUHCTBEHOCT MPABHOT TIopeTKa (uiaH 4, ctaB 1 YeraBa Cpouje,
kao 1 ujad 194. cras 1), 0 k0joj TpeOa 1a Boau pauyHa YCTaBHU CyA. YCTaBHU CYA

2 B. Puctusojesuh, C. Camapuuh, 3aKoH O clipeyaBamy HACUJba Y MOPOIAHUIH — KPUTHUKH
OCBPT W3 yIJIa KpHBHYHOT 1paBa, 360pHuk padosa [lpasnos ¢paxyniueiua y Hosom Caoy, 6p. 4/2017,
1441-1451.

3 uesue HoBuHe [TonuTuka on 28. debpyapa 2018. rogune, 12. Mctr U3BOp HABOAH 14 je
tokom 2017. rofuHe y HOPOJUYHOM HACHIbY yOUjeHo 26 xKeHa.
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y IPUMEHH HaBeIeHUX YCTAaBHUX ofpenada O jeAMHCTBEHOM MPABHOM IOPETKY
neHu MehycoOHy yckinal)eHoCT MojeAMHUX 3aKOHA ca CTAHOBMILTA jeAUHCTBA
MpaBHOT cucTeMa. HejemHCTBeHOCT ce pe CBera OTHOCH Ha MHTEHITH]Y 3aKOHO-
JaBIIa J1a ce (CKOpO yBEK) M3pUUy XUTHE Mepe, Koje ¢y cynpoTtHe ayxy [lopomuy-
HOT 3aKOHa, ITpeMa KOjeM CIIMYHe MEPE CTPOTr0 PECTPUKTHUBHO U3PHYE CYA Y CYI-
CKOM MOCTYTIKY. 3aTUM, TO CY 3aKOHCKH ITOJMOBH TIOPOHIIE, HETIOCPEAHE ONACHO-
CTH O HACHUJba, Ka0 U 3aJiprkaBarm-e MOTyher yarmHHoIa Hacusba, u aAp. be3 063u-
pa Ha TO LITO je ped 0 MOCeOHOM 3aKOHY (CTIeIMjalHU 3aKOH), lbeTOBU HHCTHTYTH
Tpeba 1a Cy y IyXy OOJHOCHHX WHCTHTYTA M3 OCTATNX 3aKOHA, Takje Tpedao je
YPEAUTH caMo MoceOHOCTH, OAHOCHO OACTYTAakba OJl OMIITUX 00eexkja 3aKOHCKIX
II0jMOBAa M3 OCTAJINX 3aKOHA. 3aKOH je HeKa BpcTa lex specialis-a, Oymyhu na ce
y WwiaHy 5 Kaxe Jla ako 3aKOHOM HHje IpyKuuje oapeleHo, Ha cipeuaBame HacH-
Jba y TIOPOJIAIIN y TIOCTYTIIUMA IPOTHUB YUMHUIIAIA KPUBUYHHX JIeJIa OIpheHnx
OBHM 3aKOHOM W Ha TIPYKakbe 3alITHTE U MOJIPIIKE KPTBAMa HACUJbA Y TIOPOIU-
M ¥ )KpTBaMa KPUBHIHUX Jiea onpel)eHuX OBUM 3aKOHOM MpuMeEmyjy ce K3,
3KI1, 3I1I1, TTopoaruHu 3ak0H 1 3aKOH O MOJIHIIUjU. 3aKOH, JIaKJIe, UMa IPBEHCTBO
MIPAMEHE y CIpedaBary HAaCHJba Y TIOPOIUIN Y OMHOCY Ha HaBe/IeHe 3aKOHe, Mpe-
Ma npaBuny lex specialis derogat legi generalis. Bynyhu na ce y npakTu4Hoj
MIPUMEHHU jaBJbajy JUJIEME KOjH 3aKOH Tpeba y KOHKPETHUM CITy4vajeBUMa IIpHMe-
HUTH, oicehama paau Tpebda pehu a cy cBH 3aKOHH Y HAIIIEM TIPABHOM CHCTEMY
JjeImHaKe ImpaBHE CHAre, HeMa BUIIIE eKCIUTUITUTHE XUjEePapXHjCKe TIOIesIe Ha CUCTEM-
CKE U IpyTe 3aKOHe, BHILE U HUKE, KaKBa je MOCTojajia HeKaa y jyroCcJIOBEHCKOM
npaBy.* 3aKOH ce MPUMapHO MPUMEbYje, a MOPE Hhera WK Y3 hera, Y 3aBHCHO-
CTH OJ1 UICXOAMIIIHE KOHKPETHE CUTYaLHje IPUMEIbYjy C€ M IpYT'H HaBEACHH 3a-
koHU (cyrcunujapao), nakie u 3KII. [Ipema ToMe, yKOJIHKO je€ HaCHIBE y TIOPO-
UM 1 KPUBUYHO JeN0, puMemuBahe ce n kpuBuuHonpasHu pexxuM (K3, 3KII),
a (aKTHUKO je MUTarke Ja JTU he ce MpeTXomHo n3pehu 1 XUTHE Mepe mpeMa 3ako-
HY, IPY Y€MY je TO MpaBHO NocMatpano Moryhe, Oyayhu 1a je ped o mpeBeHTHBHOM
3akony.

Hauenna je mpumen6a u To 1a TEKCT 3aKoHa Tpe nojceha Ha TEKCT U3 cTpa-
TerHje Hero Ha TeKCT 3aKoHa. Buie je HekakaB IpaBHU OKBHP 3a CIIpEYaBarhe
Hacujba y TIOPOAMIIM HETO MIPABHHU OCHOB. Y3 TO, 3aKOHCKH TEKCT HHjE JIMILICH
PENaKTOPCKUX MPOMYCTa K HOMOTEXHUYKHX MAambKaBOCTH, IIITO CBE OTEKaBa Hhe-
TOBY MIPUMEHY, HAPOUYHTO MOJUIIH]JCKUM CIIYKOCHHUIIMMA KOJU CY, Y HEIOCTATKy
MOJI3aKOHCKOT TIPOMHCA 33 eroBy NMPUMEHY, pUHYyl)eHN 1a merose mpa3HuHE,
HEJOPEYCHOCTH Ma U KOHTPAaIUKTOPHOCTH CaMM TyMaue U Aoy mbasajy. To, pasy-
Me c€ MOYKE BOTUTH Y apOUTPApHOCT, ONMOPTYHU3aM U HEYjeTHAUCHY TTOJIUITH]CKY
paKcy.

4 TIpuMepa paau CHCTEMCKH je OMO paHHjH jyrOCIOBEHCKH 3aKOH O OCHOBaMa CHCTeMa
npkaBHe ynpase u o CaBe3HOM M3BpUIHOM Behy M caBe3HUM opraHuMa ymnpase u3 1978. ronune.
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2. 3AKOHCKU ITOJAM TTOPOJIUIIE Y HEIIOCPEJIHE
OITACHOCTH OJ1 HACHUJBA Y TIOPOJIUIIN

[oponuna y eBporckoM mpaBy MPETEKHO claja y AOMEH MPHUBATHOT MpaBa.
Hopmama noponuyHor npasa ypelyjy ce mopoauuynu ogHocu. Penmmo, cBaba,
BHKa WJIM Tyda CyNpy>KHUKa HE CMaTpa ce MOBPEIOM jaBHOT peia, 300T Tora mrTo
Ta MOBpe/ia HHje YYUHbCHA Ha JABHOM MECTY, KOje je eJleMeHaT I0jMa jaBHOT penia
(1 ipekpiaja). Y HamieM rnpay (IIOJUIU)CKO] U CYJICKOj TPAKCH) Y IPYTOj U Tpe-
hoj JyrocnaBuju (cBe 1m0 MOHOMIEHa Tochenmer 3akoHa o JPM u3 2016), ceaha,
BUKa, WM Ty4ya OpadyHUX JpyroBa cMarpala ce TOBPEAOM jaBHOT pela U Mupa,
JIOK TO JIaHAac, 10 IPAaBUITy HUjE CIIy4aj, jep CTaH HUje jaBHO MecTo. To HaM camo
TOBOPH J1a HENITO IITO je Ha TPaHUIN U3Mel)y jaBHOT M MPUBATHOT MTpaBa MOXKE
Jla ce MPEOKPEeHe y KOPUCT jJaBHOT MJIM IpUBATHOT npaBa. Kako cy rpanuue oBe
MoJielie peslaTUBHE, TO Ce MOPOJUIA MOXKE CMATPATH KAaTErOPHUjOM MPUBATHOT
MpaBa ca eJIeMEHTUMa jaBHOT TpaBa, UJIN MEIIOBUTOM KaTEropHjoM jaBHOT H
MPHUBATHOT ITpaBa. 3a Te OHOCE 3aMHTEPECOBaHa je U JpKaBa 11a Cy MHOTH eJie-
MEHTH JINYHOT TT0JI0Kaja MOjeInHIA PETYITUCAHN YITPABHOIIPABHUM TIPOITHCUMA,
IITO 3HAYM Ja JIpKaBa IMOCPEICTBOM YIIPAaBHE BIACTH MHTEPBEHUIIE U Y MTOPO-
JHYHE OJTHOCE M OJHOCE KOjH Cy ca BhUMa U3jeTHaYCHH.

3aKOH 0 cIipevyaBamy HACHJba Y MOPOIHIIN, CYTIPOTHO [TopoiaHOM 3aKOHY,
TIOPOMINIIN J1aje ,,0e300amHu‘ kKapakrep. [ledunure je mocpenHo, kox onpehuBama
HAaCcHJba y IOPOJAMLIHU, KOje IOCTOjU MpeMa ,,JTHILY Ca KOjUM Ce YUHHUJIall Hala3u
y cafaiimeM win panujem (moasykao C.J.) OpadyHOM Uiin BAaHOpAYHOM HIIM TTAPT-
HEPCKOM OJTHOCY WUTH TTpeMa JIUITY ca KOjUM je KPBHU CPOJHUK y TIPaBOj JIMHU]jH,
a'y moOOYHO]j JINHUJH JI0 IPYTOr CTENeHa WK ca KOJUM je CPOJHUK MO Ta30MHH
JIO IPYTOT CTETEHA UK KOME j€ YCBOJUTEJb, YCBOJCHUK, XPAalCHUK MU XPaHUTEIh
WJTU TIpeMa IPYTOM JIMITY ca KOjUM KUBH WU je scuseo (utanuk C.J.) y 3ajennnd-
koM pomahuHCTBY® (4naH 3, ctaB 3). 3aKOH MOCPEAHO U MPEIIUPOKO oapehyje
MOPOJIUILY, TAKO JIa HACUJbE Y TMOPOJIMIIN, Y CMUCIY 3aKOHA, MOXE TIOCTOjaTH
n3mel)y Hexadawrux (sic!) mapTHepa Koju cy *uBenu (y IpOILIOM BPEMEHY) y
3ajellHUYKOM IoMahMHCTBY, IITO je aHoMmanuja. Kan je ped o onpehuBamy Hacu-
Jba y MOPOJUIK CTPYUHHU 0OpaljuBaum mpey3enu cy y 3aKOH TEOpHUjCKo oapeheme
Hacwba y moponuud, onpelyjyhu ra kao ,,akT GU3NIKOT, CEKCYaTHOT, ICHXUIKOT
WJIM €KOHOMCKOT HacuJsba“, (wiaH 3, ctas 1). [Ipu Tom, 3a paznuky ox pusudkor
HacuJba Koje je JIaKIle YCTAHOBUTH, MOCTOje Temkohe mpriinkoM yTBphHuBama
NICUXUYKOT MJIM €KOHOMCKOT HacuJsba. [Ipo0ieMm je, mpumepa paau KoJ eKOHOMCKOT
HAaCHJba, KAKO MMPUBPEMEHO PA3/BOjUTH MapTHEPE U3PULIAEM XUTHE MEpe aKo
j€ jenaH eKOHOMCKH 3aBUCaH 01 Apyror?

3 P. Mapkosuh, Vipasno tipaso, beorpan, 2002, 49.
964



360puuk pagosa [IpaBHor paxynrera y HoBom Cany, 3/2018

HajBuie kpuTHka y mojeIuHAM paJIoBUMa H3a3MBa HOMOTEXHIIKO (HhOpMYy-
JUcame ojpeaada o HelmoCPpeIHOj ONACHOCTH OJ1 HACHJba y mopoauii. Haume y
yiany 3, cTaB 2 Kaxe ce: ,,Hernocpeana onmacHOCT oj1 HacKJba y TIOPOIUIIH TIOCTO-
J¥ Kajua u3 noHamamwa mo2yhel yuunuoya (utanuk C.J) ¥ Apyrux OKOJIHOCTH
MIPOU3JIA3H JIa j€ OH CUpeMaH 0a y 8peMeH)y Koje HetloCpeoHo UpedCiioju o upsu
ayiu yuunu unu ionosu (utamuk C.J.) Hacuibe y mopoauiu‘.® OBako hopmyinca-
Ha HEerocpeHa OMaCHOCT MMa MHOT'O HEMO3HAHUIIA, Y CMHUCHY ,,IITa O OUII0 Kaj
ou om0, @opmynanmje ,,Moryhu yyuHuIan “ ¥ BHErosa ,,CIPEMHOCT Ja YIHHH
HACHJbE 110 MPBHU My T", HOMOTEXHUYKH Cy mpobiemaTryHe.” JaCHO je J1a je 3aKo-
HOJIaBaIl XTEO JIa HATJIACH TPEBEHTUBHH KapaKTep 3aKOHA U J1a yCTAHOBH MOTYhHOCT
TIONIMIIN]E 1a HHTEPBEHHUIIIE U CIIPEYH HACUJIbE U TIPE HETO MITO JI0 ’hera aohe. To
HUje CIIOPHO, TIOJHUIMja Tpebda /1a iMa U UMa TakBa oBJanrhema (T3B. TIPEBEHTHB-
Ha oBanrhema 3a clpeuaBame yrpokaBama 0€30eJHOCTH), OHA TIOCTOj€ Y CBUM
MIPAaBHUM CHUCTEMHMa (IIOJIUIIN]CKOM 3aKOHOABCTBY). OTyma 1 mojesna moJnuIlije
Ha IIPEeBEHTUBHY U penpecuBHy (Hemauka) nnu ynpasay u cyncky (Ppanirycka).
Cawmo miTo je To Tpebasio apyraunje Gpopmynaucatd. Kao mro je nmosnaro, Hema
npruMeHe mpasa 0e3 MpeTXoaHo yTBpheHuX unmbeHnla. [[puMemnBay mpasa yBek
oapeheHoj YMmbEHUYHO] CUTYalHjU (YMHECHUYHOM CTamby) faje oapeheHy npaBHy
kBanmupukanujy. OBae ce Moria ynorpeoutu Gopmynaiuja u3 HEeMadKor MoJu-
LIMjCKOT MpaBa, Koja MpeacTaBjba HEKY BPCTY T'eHEepaIHe Kiay3yJie a mpeMa Kojoj
je monunuja yBek oiairheHa jga npuMemyje Mepe pajii OTKJIakamka HeIOCPETHE
OIMAaCHOCTH 0 0e30eTHOCT Jbyiu 1 UMoBHHE. OHA jeTHOCTABHO TIIACH: aKO MTOCTO-
j€ YMeHHMIIE KOje OIpaB/iaBajy MPETIOCTaBKY yrpoxaBama 0e30ennoctn. Jlaxie,
de lege ferenda 6u ce MOTIIO IPEABUACTH Ja HETIOCPETHA ONACHOCT OJ1 HACHJbA Y
MTOPOHITH TTOCTOJH aKO TIOCTOj€ YNEHCHHUIIE KOje OIPaBAaBajy MPETIOCTaBKY O
HETOCPETHOT HACKJba Y TIOPOJIUIIH, WITH KOje YKa3yjy Ha MOryNHOCT HEOCpeTHOT
HacuJba. TakBe YMECHHUIIC MOPAjy MIOCTOjaTH Jia OM TOIKIMja MOTJIa Ja HHTEeP-
BEHUIIE, Y CYPOTHOM, 0€3 TaKBUX YHIHCHHIIA OTBapa ce MOTYNHOCT JIa)KHOT
MPHjaBJbHBaka U 3JI0YNOTpeOe YNTABOT MEXaHU3Ma MPEBEHTHUBHE 3aIITUTE O
Hacusba. HeonmxogHOCT nmocrojama ynbeHuna Tpedaio 01 mpeaBuaeTH u 300r
TOra WITO UCTY (opMyTaunjy KOpucTu EBpPOIICKH Cy[I 3a JbyJICKa ITpaBa y mpecy-
Jama 1o Ty>kO6amMa rojenrHana NpoTHB APKaBa, KOje ce 0OHOCE Ha TOJIHIIHN]CKE
mepe, npu uemy ECJBII, HauenHo y3eB, 3ay3uMa CTaBOBE Ja Cy MEpe OCHOBAHE
YKOIIUKO Cy TIOCTOjalle YUrbeHUYe Koje 0ipasiasajy Upeiuilociiasky yrpoxKaBarma
6e36enHocT.? lonymie, 3akoHoM ce y uiany 15, ctaBy 1 3axteBa yrBphuBame

¢ B. PuctuBojesuh, 1441-1443.

7B. Puctusojesuh, ,,/la 11 je 3aKOH 0 clipeyaBamy HACHJba Y MOPOIHIIU 3aKa3a0° 360pHUK
paoosa Ilpasnoé ¢axyniveiia y Hosom Caoy, 1/2018, 145.

8 I1. Cumosuh, M. Craukosuh, B. Tletpos, Jbydcka iipasa, TlpaBuu (akyiarer YHUBEP3H-
tetay beorpany, 2018, 129-163, 305-317. bojan Ty6uh, ,,Hacusse y noponumnu y npaxcu Esporckor
cyZa 3a Jbyjcka npasa‘, 36opnuk padosa Ilpasnos ¢arxyniueiia y Hosom Caoy, 1/2018, 211-225.
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CBUX OMTHHX YHI-EHUIIA NTPE MU3PUIIAha XUTHUX Mepa, ajli ce KoJ oxpehuBama
HEMOCPE/IHE OMACHOCTH O/ HACKUJbA Y MOPOAMIIA HE 3aXTEBA]y YHEHCHHUIIE, IIITO je
MPONYCT CTpyYHUX oOpahuBaya.

[TojennHM KPUBUIHOIIPABHH TEOPETHIAPH KPUTHUKY]Y mocTojehe ogpende o
HEMOCPETHO) OMACHOCTH Ol HACKIbA Y TIOPOIUIIH U, 3 IHXOBOT yIJia Cy y IIPaBy,
jep He noctoju Moryhu yuyuHuIal KpUBUYHOT JIeJla, HUTHU TOJIMIIajal] MOKE OUTH
MPOPOK, HUTH CE€ MOKE CYyAUTH MOryheM yuuHuoIy! Al KpUBUYHOIIPABHH TEO-
peTudapu uecTo rnpesuhajy mpaso (oBnamhemne) Moauiyje 1a HHTEPBEHHUIIE Pau
3amtute 0e30eHOCTH (jaBHE U JIp)KaBHE), U [IPE HETO LITO JIohe /10 IeHOT Yyrpo-
’KaBama, TaKje y MIPeBeHTUBHE CBpXe. Ta MHTepBEHIIN]ja ce 03HAYaBa KA0 HHTEP-
BEHIIM]ja Ha MOJIHUIIHjCKOIPABHO] OCHOBH CIIPAM MHTEPBEHIIN]E Ha KPUBHYHOIIPABHO]
(KpBHYHOIIPOLIECHO]) ocHOBH. OBa pa3JivKa ce TEIIKO youaBa ol CTpaHE jaBHOT
TYXHOIa, KPUMHUHAJIUCTUYKOT MOJTHUIAjIa, CyIUje KPUBUYHOT CyJia, KPUBUYIHO-
MPaBHUX TEOPETHUAPA U MPAKTUYAPA, jep BUXOB MPO(MECHOHAIIHU PE30H j& KPH-
BUYHO JIEJI0, OJJHOCHO MMa JIU WJIM HeMa KPUBUYHOT jieia? AJM UCXOAMIITHA Pas3-
JIMKa y TIOCTYIIamy je OMTHA 1 oHa mocToju. [Ipema Tome Moryhe je, u HykKHO je
Jia MOJIUIMja IPUMEHH TOJIUIIMJCKE MEPEe PAJIn 3aIITUTE )KPTBE HACKJIbA, 4 Ja Te
Mepe He MOpPajy J1a UMajy KpUBUYHOIIPaBHH (KPUBUYHOMPOLIECHH) KOHTEKCT. [lo-
CTOjU MHOIIITBO MTPEBEHTHUBHUX TOJUIIMCKUX OBIaNTheha U TMOJUITHjCKUX Mepa
y TIOJHUIM]CKOM 3aKOHOIABCTBY, KOje c€ y Te CBpXe MOry npuMeHuTH.” thuxosa
MpUMEHa 03HauaBa ce 3ajeIHNYKUM U3Pa30M Kao IPEBEHTHBHA MOJINIU)CKa OBJIA-
mhera WA TOJTUIIN]CKE Mepe, O KOjUX Cy HeKe MTPEBEHTHBHE a HEKE PEIPECHB-
He.!? CBakako J1a MOCTyIame MOJHUIIMjE y ClyYajeBUMa HACHIba Y IOPOIUIIM HMa
J0CTa JOAUPHHUX TayaKa ca KpUBUYHUM MTPaBOM 300T KpUBUYHOT Jiefia HACHJba Y
TTOPOIUITN U TIpUMEHe 3aKOHa M Ha JpyTa KpUBHYHA Nefia U3 WwiaHa 4 3akoHa
(YriaBHOM IIPOTHUB IOJIHE CI000/IE), aTu O0ap TOIMKO U MHOTO BUIIIE NHTEHIIH]ja
3aKOHOJIABIIA je OuJia Jja OJIMIKe ypeau MOCTyamke MOJUIU]e U IPYTUX cyOjexaTa
y IIUJBY ClIpeYaBama HaCHJba Y OPOIUIH. JIpyruM peunma, HacHIbe Y TOPOIUITN
MO OMTH JIATEHTHO, HE MOPa (@ MOd#ce) ICTOBPEMEHO MPE/ICTABIHATH U KPHUBHY-
HO JIeJI0 HACUJba y TOPOAMIY WU APYTO KPUBUYHO ACTO HIIM MPEKPIIa], TPH
4eMy ce TajJa KOPUCTE KPUBUYHOIPABHU M MPEKPINAjHONIPABHU MOCTYIIIN 32
JIOKa3WBambe U Cy30Ujame.

° Bume o tome: C. Jyrosuh, OGernexja ynpaBHux oBnamhermha MOIHIIje — TOTHUII]CKIX
osnanthemwa, Hayka, besdennoct, [lomumnuja, HBII, 6p. 2/2008, 73-81. Bugetn u onpende o mo-
JUIUjCKAM Mepama ¥ NOJIHIHN]CKUM oBianrhessuma y 3akory o nmonunuju u3 2016. ,,Ci. [macHuk
PenyGmuxe Cpbuje’, 6p. 6/2016.

10 Cperen M. Jyrosuh, lapko 3. CumoBuh, ,,3akon o noswuiuju Penyoauke Cpouje ox 2016.
TOJUHE-KPUTHYUKY TOTNen", 30opHuk paoosa [lpasnos gpaxyniueiia y Hosom Cady, 6p. 1/2016,
81, 82.

966



360puuk pagosa [IpaBHor paxynrera y HoBom Cany, 3/2018

3. HOBUHE V IIOCTVYIIABY ITIOJIMIUIE, XUTHE MEPE
KOJE U3PHUYE IIOJIMLIUJA

3akoH npeaBuha mocedaH pexxuM 3a HOCHOLIE CIIpevYaBama HaCuJba Y Mopo-
JTUITH, Tj. TIONIUIIN]Y, jABHA TYKUJIAIITBA, CYIOBE U IEHTPE 3a colujaHu paj. [Ipu
TOM, 3aKOHOJIaBal] y WiaHy 2 OTPELIHO CTaTyupa Aa je b 3aKOHa ,,/]a Ha OIIITH
U JeIUHCTBEH HAUUH ypenu opeanusayujy (ntamuk C.J.) ¥ mocTyname ApyKkaBHUX
oprana ..., Kao Ja je Moryhe ypenuTu opraHu3aiujy NoJuIuje, TyKUIaliTea 1
CyJI0Ba THM 3aKOHOM (y3TpeJl pe4eHO BUX0Ba OpraHn3ainja ypeheHa je BuXOBHM
»MAaTHYHUM 3aKOHMMa). 3aKOHCKH je TPUHIUI /1 C€ y CBUM THM OpraHuMa H
ycTaHoBaMa ofpel)yjy Iuia 3a mocTyname y cliy4ajeBuMa HacuJba Y TIOPOIAUIIH,
Koja cy oOyueHa (Crenujain3oBana) u ojapeheHa ox crpane crapeninHa TUX Op-
raHa u ycranosa. Mnak, [lonununja je croxkepHa HHCTUTYIIHja 3a CIIpedaBarhe
HacHJba y MOPOAMIIM U3 BHILE pasiora. [Ipe cBera oHa ogmax 1o ca3Hamwy (Ipu-
jaBW) M3Na3u Ha MecTo Aoralhaja u HellocpeoHo N KOHKpeltHo CcripedaBa u cy30u-
ja HacuJbe y OPOJWLIH, OAHOCHO TIPBa MpYy’Ka 3alITUTY KPTBU of (Moryher)
HACWJTHMKA, a HACHITHUKA CTaBJba 1oJ] KOHTpoury. C apyre cTpaHe, OHA je Ta Koja
o0aBelTaBa TyXHOLa O YUHEHUIHOM cTamy. Kpearopu 3akoHa cy OMIIM CBECHH
YUE-EHUIIE /1A j€ TIOJNIINja HHCTUTYIIM]a U3BPIITHE BIACTH, CTOTA CY jOj TOIACITUITH
KJBYUHY YJIOTY Y KOHTPOJIM HacUJba y MOPOIHIIH.

Kan je ped o moctymamy monunuje y cirydajeBUMa HaCUJba Y TIOPOIUIIH,
3aKoH 3aIpaBo YBOJHM JIBE HOBUHE: je[IHA j€ T3B. HAJIC)KHH TOJIUIN]CKH CITyKO0e-
HUK (41aH 8), OAHOCHO HETOBO MOCTYIIAE, a IPYTa je, Y BE3U ca TUM H3PHIIAkhEe
XUTHHUX Mepa (4iaH 15, 17). @opmynanuja ,,HaJIe’KHA TOJULU)CKH CITy KOSHHUK"
je morpeniHa, jep KaJ ce TaKo Kajke OHJIa Ce 3aKJbydyje Jla OCTAIIN TOJIUIIH]CKU
CITyXOCHUIU 13 NATpoJia UITH Ca CEKTOpa HUCY HA/IJISKHU 32 ITOCTYIAbE y CITy-
YyajeBMMa HaCHJbha y TIOPOIUIIHU, IIITO HUje Ta9HO. 300T Tora je Tpedao jeqHoCTaB-
HO pehu ,,cnennjanu3oBanu’, WK ,,00y4eHu ‘oape)eHN MOTUIH]CKH CITyKOCHUK
(oHaj KOju MMa JTUTICHITY W cepTuduKar). Jep, pa3iaukyje ce MmocTymname MoTu-
[UjCKHUX CIIY)KOCHMKA Ha ,,MecTy norahaja“ (uwian 14, cTas 1) 1 mocTyname HaJl-
JIe)KHOT TIOJTUIIH]CKOT CITY)KOCHUKA, KOjH MPAKTUYIHO IPEy3UMa ajbe MOCTYIabe
no o0aBelITaBamwy, OAHOCHO JT0BOheY HaCHIHUKA HIIH ,,Moryher yuynHuona“
(wran 15). Uneanna cutyanuja Ovta OM 1a HaJISKHH TTOJUIIN]CKU CITY)KOSHUK
YBEK M3Jia3u (ca maTpoJioMm) Ha MecTo jorahaja Hacuba, jep To je implicite uaeja
3aKOHOJABIIA, aJIM 32 TO HE ITOCTOje OPraHU3alMOHe MPETIOCTaBKe, HUTH je pe-
aHo. 300r Tora ce YnHHM Ja Ou mto Behu Opoj MONHIMjCKUX CITY)KOeHUKa (YHU-
(dbopmucaHnX) Tpedaso Ja 3aBpIIH CHENHjaTH30BaHy 00yKYy U THME MTOCTaHY
,»HAJJIOKHU " 33 TIOCTYTAKkE Y ClIy4ajeBUMa HACUJba Y TIOPOIHIIH, KAKO OM MpakK-
THYHO CIIPOBOAMIIH TTOCTyNamke Y MOTHYyHOCTH (0ap U3 cBake maTposie 1o jeqaH
nonunajam). Ha taj Haunn Ou ce cTBOpHIIe OpraHu3alMoHe MPEeTHocTaBke 0e3
IpOMEHe OpraHu3aIoHe CTPYKType M yBehaHHX TPOIIKOBA 3a IEJIOTBOPHH]Y
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3aIITUTY O] HACHJba, a IUJb 3aKoHa 6Mo O ocTBapeH. KonauHo, eMMMUHICATH
Ou ce HeloCTAalM KOji MOTY HACTATH MPHUJIMKOM MPEHOIICHa HHpopMaIija o
YHbEHUIIaMa ca MecTa Jorahaja Hacuiba y OPOJUIIH T3B. HA/IJISKHOM TTOJTUIH]-
CKOM CITyKOeHUKY, Oyayhn ma Ou onIajiiu KOju MHTEPBEHUIITY Ha JTUITY MeCTa
CIPOBOIMIIN TOJUIIHJCKO TOCTYAKE 10 Kpaja.

[Moctyname nmonuiujckux cinyxoenunka ypeheno je unanobuma 14-18 3ako-
Ha. Camo He Tpeba ryOuTH W3 BHJIA Ja je TTOCTyTamke ToIuIajana (Koju u3jas3e
Ha MecTo forabaja, na u ,,HaJyIexHUX ‘) y OCHOBH ypelheHo 3aKOHOM O MOTULHUjH
Y TIOJI3aKOHCKHMM MTPOMUCHMA 32 HeroBo n3BpiaBame, 3KI1-om u apyrum 3ako-
HHUMa, TIPH Y€MYy C€ THM OBJIamhemMa 1 MepaMa MpUA0Aajy oBIanrhema u Mepe
u3 unanoBa 14-17 3akoHa (1oBoheme, 3aapkaBame, MPOLEHA PU3UKA, XUTHE Me-
pe). [Toctyname NoMUIMjCKUX CIyKOCHHKA je, Y CTBapH, ONepaliiOHaTH30BakE
TIONTUIIN]CKHUX OBJamhema, Koja ce MPUMEbY]Y Y CKIIaTy ca TAKTHKOM TIOCTYyTIamba.
ITpema ToMe, TaKTHKA MOCTYTakha U MPUMEHa oBialihiemha IBe Cy CTPaHE UCTE
CTBapH, MPaKTUYHOT MOCTyNama MOJULIHUjCKOT ciykOeHnka. Komauko je BaxxHO
MTOCTYTIAFhE T3B. HAJICKHOT TIOJUIIHN]CKOT CITY>KOSCHUKA, UCTO TOJTHKO je ONTHO U
MOCTYTake BHEroBUX Koyera ,,Ha MecTy jgoralhjaja“. [lIraBuiie, o TOr mpuMapHOr
MOCTyNama YMHOTOME 3aBUCH PEaTHO ClipeuaBamke HACHIba, KA0 U JIaJbe TMOCTY-
Name U KOHAYHO, KAKHaBAhe HACHITHHKA.

IMoceban mponycT 3aKOHOABIIA MPEICTABbA HEAOPEUCHOCT KO/ 0ipenada
0 33prKaBarby JIHIa. JennHe openode o 3apKaBamy y 3aKOHY OJTHOCE ce Ha Tpa-
jame 3aJpikaBama 0 ocaM Jacosa (uiaH 14, cTas 2) u mpaBa JuIia Ha OpaHHuoIa
U IpaBHY noMoh y ckiany ca YcraBom U 3akoHnMa PenyOnuke CpOuje (unan 14,
craB 3). 3akoHOM ce He npe/Brul)a JOHOIICHE OUII0 KAKBE OJJTYKE, aKTa KOJUM CE
3aaprkaBame onpehyje (pemema, 3aKJbyuKa 1 CIL.), Beh ce HeToCcpenHo MpUMeHy-
je 3akoH (6e3 moHOIIEHa MOjelMHAYHOT aKTa). Tako je ,,[IOJIMLKjCKO 3a1pKaBa-
e 0CTaIo Oe3 HeMOoCpeIHE MpaBHe 3allTHTE, Tj. 0€3 MpaBa Ha MPABHO CPEICTBO
KOJUM ce IpoBepaBa 3aKOHUTOCT 3aJ[pyKaBara, OJJHOCHO 0e3 CyCKe KOHTPOJIE,
HITO je y CYMPOTHOCTH Ca YCTaBHUM ojipeadama 0 orpaHHYaBamy clio0oe Kpe-
Tama u3 YcraBa Cpouje (unan 36, ctas 2 u uian 39 Yerasa) u ca nmpakcom ECJIBIT.
Jla mpo6irem Oynme Behw u 3akoH o monunmju caapxku ynyhyjyhe onpenode o 3a-
JpKaBamy JUIA y CKJIay ca npyrum 3akonnma. [lltasuine, y uinany 86, cras 1
1 2 3aKOoHa O MOJIUIIHM]H KaXKe Ce J1a Ce OJIIyKa (,,peliemne’) 0 3a/ipkaBarby JJOHO-
CH Yy CKJIaIy ca 3aKOHOM KOJHUM C€ 3aJIpKaBame ofpehyje. A 3aK0oH o cripedaBamy
HacuJba mpeaBula 3aapikaBame, anu He npeBuha JOHOMICHE M0jeIHHATHOT
akTa o 3aapkaBamy! To camo MOTBphyje UCITPaBHOCT CTaBa MOjeJUHUX ayTopa O
TOMeE Ja 3aKOH O MOJMUIHjU Tpeba ma Oyme MecTo 3a ypehnBame moauIijcKor
3aJ[piKaBarma, Kao IITo je TO OMJIO MpeMa 3aKOHUMA O YHYTPAIllbUM MMOCIOBUMA
u 3akony o nonuiuju u3 2005. ronuHe, MpemMa KojeM Ou ce peliekhe 0 3aipKaBa-
Y JIOHOCHJIO Y CKJIAJly ca TUM 3aKOHOM, OCHUM KaJia je ped O 3aJpKaBamy I0
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3akony o npekpmajuma, 3KII-y, unm y ckimaxy ca apyrum 3akoHom.'! OBako mo-
CTOjU MIPaBHU BaKyM, IIpaBHA MIPa3HUHA O JOHOIICHY OJITyKe KOjOM C€ 3ajapikKa-
Bame oapehyje 300T HacuIba y IOPOIUIIH, YKOJIHUKO CE UCITIOCTABH Jla HeMa efie-
MeHaTa KPUBUYHOT MIIY MPEKPIIAJHOT JeJia, OJHOCHO JIa e JIUIIE He 3a/ipKaBa 1o
onpendama 3KII-a mmm 3akoHa o mpekpimajuma. bymyhu ma 3agpikaBame (Kao U
JIOBOhee) MMa aKIIeCOPHHU KapaKTep, OJIHOCHO JIa YBEK CIIYKH HEKOM JI[PYTOM
IIHJBY, CBPXa 3aJIp)KaBarka jeCTe Ja Ce 3a BpeMe HhEeroBOT Tpajama YTBPIE ONTHE
YHbCHULE 0 Aoralajy, MpuKyIJbambeM oOaBemTemna o (Moryher) yunnuona u
JIPYTHUX MOJTUIUjCKUX CIY)KOCHHKA, Ka0 U J]a ce M3BPIIH MpolieHa pusuka. [1o-
crojehu mpo0OiieM Morao Ou ce mpeBa3uhu Tako MWITO OK ce y 3aKOHY SIIMMUHU-
caJio 3aJp’kaBamke U BPEMEHCKH OTpaHUYMIIO Tpajamke NoBolema, Koje je Beh
npenul)eHO 3aKOHOM (HIIp. HA IIECT YacOBa W CJL.), HWJIH 33][PKaBabe MOTIIYHO
YPEIUIIo, TaKO MITO OW ce MPEBUICIIO JOHOIIEHE OJITYKE O 3aApKaBamy U 10~
CTYyTaK CyJICKE KOHTPOJIE.

Ilpoyena pusuxa HUje HIKAKBa HOBHHA, OHA HHjE HUIITA IPYTO JIO KOHKpe-
THU30BaHa MPOIICHA CUTYAIIHN]e KapaKTEPUCTUYHA 32 IIPUMEHY OUJIO KOT MOJIUIIH]-
ckor opnamrhema. Camo mTo ce 3akoHoM (wiaH 15, 16), mopex Tora mTo ce Kaxe
Jla ce MPOIIeHa pU3UKa 3aCHUBA Ha JOCTYIHUM oOaBeniTemuma (ctaB 1), naje
OKBHIp 3a Ty IIPOIIeHY (CTaB 2), y CMHCITY Ja JH je ,,MOTYh¥ yIWHHIIAIl* paHHje
(Y)4MHUO HAaCUJbE y TIOPOMIIM U JIa JIH je CIIPEMaH Ja Ta IIOHOBH, JIa JIU j& IPETHO
yOMCTBOM FUTH CAMOYOHUCTBOM, TTOCEYje JTH OpyKje, 1a JIN je MCHTATHO OoJlecTaH
WJIU 3710yTOTpeOJbaBa ICUX0AKTUBHE CYTICTAHIIEC, J1a JIM TTOCTOjH CYyKOO OKO CTa-
paresbCTBa HAJl IETETOM HJIM OKO HAUYMHA OJIp)KaBama JINYHUX OJIHOCA JIETeTa U
poauTesba Koju je Moryhu yunHuUIIAI HACUIbA, J1a JTH j€ POAUTEIbY NU3pEUCHA XUT-
Ha Mepa Wi onpeljeHa Mepa 3allTHTE OJ] HACUJba Y MOPOIHIIH, Ja JIH KPTBA
JIOKMBJbABA CTPaxX M KAKO OHA MPOIICHY]je PU3HK Of Hacuba. CMHUCA0 TUX OJipe-
nmaba jecTe ma ce HaIJIS)KHOM TIOTHUITH]CKOM CITYKOCHIKY KOHKPETH3Yje OKBHUP 3a
MPOLIEHY PU3UKA O] HACUJbA, OJTHOCHO JIa CE OJIAKIIA JIOHOIICHE OJINIYKE O U3PH-
namy XUTHUX Mepa. CaMo ce MocTaBiba MUTAkE J1a JH je 3aKOHOABAl] y TOME
ycrieo. Haume, pu3uk o Hacusba MOKeE ITOCTOjaTH U aKO HUINITA O] HABEICHOT HE
CTOjH, Ka0 M 00paTHO, Moryhe je na pu3uK PaKTHIKH HE MOCTOJH U aKO HEKH O
3aKOHCKHX pasJiora 3a MpoleHy pu3nka croje.'” 3akoHomasal y oapeadama o
MPOICHN PH3HMKA CaMO YKa3yje 0 4YeMy HapO4YHMTO Tpeba MoBeCTH payyHa, a Ko-
HAYHY OJIJIYKY JIOHOCH CaM HaJUI)KHU TOJIMIIH]CKU ci1ykOeHuK. [Ipu ToM, Tpeda
MMAaTH Y BHIY JIa je TIPaBO U TYXKHOCT (HAJICKHOCT) IMPOIeHE pU3nuKa 3aKOHOM
JlaTa HaJIJISKHOM ITOJIUIIUjCKOM CITY>KOCHUKY, a HE CYy HJIM HEKOM JAPYTOM Opra-
Hy. [Iporiena pu3muka je y HaUIeKHOCTH HAIJICHKHOT TIOTHUITH]CKOT CTyKOCHIKA U

' C. Muneruh, C. Jyrosuh, Ilpaso ynymupawmux iiocrosa, beorpan, 2016, 183,184.

12 Bume o npouenu pusuka: O6pan Cresanosuh, lane Cy6omuh, JTanu6op Kekuh, ,,Crie-
nuduyUHe KapaKTepUCTUKE 3aKOHA O CIIpeyaBamy HaCHJba Y opoauuu‘, 36opnuk padosa [lpasnoz
Gaxynieia y Hosom Caoy, 6p 1/2018, 161, 162.
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00aBe3HO MPETXOJH JIOHOIICHY OJIITYKE O U3PHIIAhy XUTHUX Mepa. Y 3aBUCHOCTH
O]l TIPOIICHE PU3HKA 3aBUCH U OJIITyKa O XUTHUM Mepama. Onpeade o nmporeHu
pU3HKa HEMajy TUKITH]Y KJIACHIHE TUCKPEIIHOHE OIeHe, Beh ce MoMuIijcKu ciy-
JKOCHUK MOpa OIPEICIIUTH 32 OHY aJITSPHATUBY Koja HajBwHILe roraha Bosby 3aKo-
Ha, OMHOCHO 3aKoHomaBIa. Kao mro kaxxe P. Mapkosuh, ,,rae ce mva whu 3a BOJboM
3aKOHa, OJJHOCHO 00jeKTUBHOM BOJHOM HEKOT APYTOT YHHUONA (UHItepecuma CIy-
arcoe C.J.), He MOKe OMTH TOBOpa O AMCKPEnnoHoj orenu.3 Oapende o mporeHn
pHU3UKa Cy BHIe HaBeIeHEe Kao CMEpHULIE, ITyTOKa3, Pa3jio3u KOjH ce MOCeOHO
MMajy Y3€TH Y 0031p IPHINKOM yTBphuBama pusnka. Kao mro ce kaxe y umany
16, cTaB 2 pu MPOLICHU PU3UKA HAPOUUUIO ce BOAH pauyHa O HABEJACHUM OKOJI-
HOocTHMA. KimacuaHa muckperinona oreHa uMa Ipyradnjy TUKITH]Y, HajIpe ce Ha-
BOJIE YCIIOBU KOjU MOpajy OUTH UCIYH-EHHU, & IOTOM M YCJIOBH (pa3i03u) 300r
KOJUX C€ MOJice HETaTHBHO PEIIUTH HEeKa yIpaBHa CTBap, IPU YeMy Ce JIOHOCHJIAI
nojequHavyHor (YIpaBHOT) aKTa OMpeliesbyje 3a jJeHO O JBA WM BULIE jeOHAKO
3aKonutuux pewerba, Boaehn mpu ToM padyna o jaBHOM uHTepecy. Ca OBUM O-
pendama TO HHje CIIy4aj, jep OHE Mpe CBera HUCY MPOIIECHOT KapaKTepa, mpemia
canprke cnabujy mpaBHY BE3aHOCT, OMHOCHO onpeheny (MUHIMAaTHY) MOryhHOCT
n30o0pa, Kako Ou ce 11Jb 3akoHa mTo 00Jbe mocTurao. OBako GopMysIUCcaHe O
pende o oBianrhewy MPOIEHE pU3UKA UCTOBPEMEHO TIPEACTABIhA]Y U Ty KHOCT
MIPOIICHE PU3KKA, aJTH Y CKJIaJly Ca CXBAaTakEeM PU3KKA 3aKOHOIABIIA, d (L0 20060
Veex 600u uspuyarvy xutinux mepa. [lpumepa pasiu, T0BOJBHO je J1a )PTBa HACUIha
W3jaBU Jia JIOKUBJbaBa CTPaX U Jia MPOIICHYje MOCTOjamke PU3UKa O Hacuba (T10-
cienma (hopMyralrja u3 cTaBa 2), UiId J1a IIOCTOjH OMIIO KOjU IPYTH pas3jior U3
3aKOHCKOI' OKBHpa aHAJIW3¢ PU3UKA, I1a Jla TIOJIUIajal] YTBPAN PU3HK U U3PEKHE
Mepy. Mnak, cyx kag omrydyje o IpoayKeTKy Mepa, ¥ CKiany ca diaHoM 19 3a-
KOHA KOjU peiBUla pedrosarve ipoyene pusuxd, Al y eBeHTYaJTHOM CYICKOM
(KpUBUYHOM) TIOCTYIIKY KOjH j€ TIOKPEHYT MPOTHB MOJTUIIH]CKOT CITYKOCHHUKA KOjH
HUje U3PEKA0 XUTHE Mepe, He Ou ipedano 0a yiasu y Mepuiiym ipoyene pusuka
HAONEANCHOE HOAUYUJCKOE CaydCcOenuKa, jep je 3aKoHOM TpeaBrul)eHo 1a TIPOoIeHy
pHU3UKa BPIIU HAJICHKHU MOJUIUJCKU CITYKOSHUK, KOJU MOXKE O TOME 3aTPaXKUTH
MUIJbEHE IEHTPa 3a conrjaiHu paix. Cyn Moxe camo Jia TIpoBepaBa Jia JIu ce
Ha/IJISKHU TTOUIH]CKH CITYKOSHHUK KPETao y Spanuyama ograwhera v aa i je
oBamrheme MpoTeHe pU3HUKa BPIITHO Y CKIIANY cd Yu/beM Y KojeM My je oBamrhe-
e 1aTo. CBaKo Ipyro CyacKo ,,BPEAHOBamE  MPOLICHE PU3HKA MPENICTABIbAIIO O
MpeKopauemke Cy/ICKe HA/INISKHOCTH. Pazyme ce fa BuIlle XHjepapXujcKe HHCTaH-
e y TOJHUIUjU MOTy ¥ TpeOa Ja Bpille KOHTPOIY 3aKOHUTOCTU U MPABUITHOCTH
TIPOTICHE PU3HKA (T3B. HAI30pHA MITH CITY>KO€HA YHYTpaIllmha KOHTPOJIa).

XwuTHE Mepe cy KJbyd 3aKoHa, a cyiehu 1o Opojy U3peYeHUX Mepa CTUYE ce
YTHUCAK Jia je 3aKOH paJii BHXOBOT M3pHIama U IoHeceH. Harme, mpema noja-

13 P. Mapkosuh, 105.
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numa MVYII-a Cpb6uje, camo mo kpaja 2017. rogune (3a IPBUX cemaM MECEIH
npumene 3akoHa) uzpedeno je 13808 xuruux mepa!'* OBa Gpojka mporpecuBHO
pacre, IITO CBE HECTIOPHO TOBOPH O orpoMHOM (rmoBehanom) Opojy mpujaBa Ha-
CUJba y MTOPOJIUIIH, aJTU MOXKE J]a YKa3yje ¥ Ha U3pHUIake TUX Mepa 300T cTpaxa
0]l OATOBOPHOCTH, OHOCHO PAJIH T3B. ,,TIOJUIIH]CKOT TOKPUBaKkA™ U3PEUECHUM
Mepama, y CKJIa/ly ca MHTSHIIMjOM 3aKOHOIaBIa u3 wiana 15 3akona. Ca uzpeue-
HOM XHTHOM MEPOM ITOJTHITH]CKH CITYKOCHHUK (popMaTHOIMPAaBHO Marke MOXKE Ja
MOTPEIIH, JIOK Y CIIy4ajeBUMa BeHOT HEM3PHUIIakha, YKOJIUKO CE HACUJbE Y TIOPO-
JIMIIA 3aBPIIH Ca CMPTHUM WJIU IPYTUM TOCTIeTNIIaMa, TIOJIHUIIN]CKU CITYKOSHHUK
he roToBO CUTYpHO OMTH MPABHO CAaHKI[MOHHMCAH 300T TOTa IITO HUjEe H3PEKAO
XATHY Mepy. OTyna u TOJTMKH Opoj H3pEUCHNX XUTHUX Mepa. AJIH, XUTHE Mepe
Ou Tpebao Ja ce u3pUUy caMo y Ciy4dajeBUMa HEMOCPEIHE OMACHOCTH Of] HACH-
Jba y TIOPONIMITH, a HE OJIaKo M yBeK. MehyTum, cTpyunu oOpahuBaun 3akoHa
yIIpaBO Cy XTEJH Ja Taj yIapHH UHCTPYMEHT CTaBe Y pyKe MOJULH]U, U Y TOM
HayMy Cy ycnenu. XUuTHE Mepe Cy MOTITyHa HOBHHA y HAIIeM IIPaBHOM CHCTEMY,
TEIIKO MMPUjeMUrBa 3a Hallle yclioBe. 3akoH y unaHy 17, ctaB 2 npensuha aBe
BpCTE XUTHUX Mepa: 1) Mepa MpUBpPEeMEHOT ylaJbeha YINHHUOIA U3 CTaHa; U 2)
Mepa IpUBpEMEHE 3a0paHe YYMHHUOILY J]a KOHTAKTUPA KPTBY HACUJba M IIPUJIA3H
joj. Mory ce u3pehu xymynatuBHO 00e Mepe. XHUTHE Mepe Koje oapehyje Hame-
JKHU TIOJTUIUCKU CITYKOCHUK Tpajy 48 yacoBa o1 MOMEHTa ypyuewa. OIyKy o
IUXOBOM TIPOAYKEHY JOHOCH CyAHja MojequHall, 0e3 op)KaBama pOIHIITA,
JaKiie y ckpaheHOM MOCTYIIKY, a MOTY ce mponyxkuTu 3a jorr 30 gana. [Ipu Tom,
HeMa 3aKOHCKOT Or'paHu4erha 0 Opojy MpoaykaBama Mepa, y 3aKOHY He CTOjH Ja
Ce€ MOTY MPOIYKUTHU CaMo jeJlaHIyT, TAKO Jia C€ MOT'Y MPOJy>KaBaTH BUIIIE MyTa.
OnHocHE ofpende KapaKTepHUIry HeJOPEIEHOCTH, OACYCTBO MEXaHW3aMa 3a HhH-
XOBO CIIPOBOlEH-€, KOHTPOILY H CII.

VY Be3u ca XUTHUM MepaMa MOCTaBJbajy ce [Ba ONTHA muTama. [IpBo nmura-
e THYE CE IPaBHE MpHUPOJie Hapehema KojuM ce XUTHE Mepe U3pHUYy, a IPyTo, y
BE3W Ca TUM, KaKBH Cy (IpaBHH) ePeKTH TUX Mepa? AKT KOjUM Ce Mepe U3pydy
jecte nucano Hapeheme. Hapeheme je y cymtunu ipasnu Hano 3a onpeheHo
TOHAIIAe, YNHEHHE HIIH HEUNHEHHE O] KOjer 3aBHCH YCIICITHO H3BPIIEHE 00pe-
henux monunujckux 3aaaraka. KonkperHo, onie ce HapehewmeM onpeheHom auiry
HaJa)ke MPUBPEMEHO YAaJbehe U3 CTaHa M /UiN 3a0paHa ja KOHTaKTHUPa KPTBY
HACUJba U TIPUJIA3U jOj Y Tpajamy on 48 yacoBa, Mpu YeMy ce Mperu3upa JaH U
BpeMe OTIounmama Mepa. [Ipemma oBo Hapeheme mva o0erneskja moceOHOT YIIpaBHOT
aKkTa (Ay TOpUTaTHBHOCT, KOHKPETHOCT, M3BPIIUBOCT, IPABHH €EeKTH)" 3aK0OHO-
oasay Hapeherve 0 XUMHUM Mepama Huje V HOMIYHOCTUU 1008e0 100 YVUpagHO-

14 TTogaTak ca OKpYTIIOT CTOJIa O HACKJBY y TIOPOAMIH ¥ Bpiiy, ox momMoliHHKa MUHHCTPA
Karapune Tomamesuh.

15O nojmy ynpassor akra: JI. Munkos, [lojam yipasgnoZ akiua, TOKTOPCKa JUcepTaiuja,
Bbeorpan-Hosu Capn, 1983, 1-368.
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ipasHu pedxcum OoHoulerba yipasHux axkaiua. 3aKOHOM HHje TIpeaBUleHA CyTICH-
JIMjapHa TPUMEHa 3aKOHa O OIIITEM YIIPABHOM IMOCTYIIKY, IITO 3HAYH JIa CE I0-
CTaBJba MUTAKkE MOryNHOCTH KOpHIITTiekha MPABHOT CPEICTBA Y YIIPABHOM MOCTYII-
Ky 1 Tyx0e y ynpaBHoM criopy. ClieICTBEHO TOMe, TPOoU3Jasy Ja je Hapeheme u3
3akoHa KOMIUIEMEHTAPHO ca TOJIUIIN]CKUM OBJIanrhemeM Hapehema u3 3akoHa o
nonuuuju (unad 73, cras 1, tau. 1,2,3,8). Hapehemem kao monuumjckum oiamthe-
M 3aCHHBA C€ TIPABHU OTHOC KOjU MMa 00elIexkja 0COOCHOT yIIpaBHOIIPABHOT
oxHoca. Ty ce HemocpeaHo MpUMerbyje 3aKoH 3a KOHKPETaH Clydaj, A YeMy ce
Hapeljerme oIMax U U3BpIlaBa, ako Tpeda W MPUHYIHUM MyTeM, PaJid 3alITHTE
0e30eAHOCTH JbyIM K1 UMOBHHE, Y OBOM CIIy4ajy )pTBe HacuJba. Jlakie, ped je o
ayTOPUTATHBHO] KOHKPETH3AIIH]H TTOJIUIIHN]CKOT OBJanthema Hapehema, ocodeHe
caJipKHMHE, KOja ce OHOCH Ha XUTHE Mepe u3 3akoHa. [Tucano Hapeheme cagpxu
OHE CacTaBHE JICTIOBE KOjH Cy MPOMUCAHH 3aKOHOM, & TO CY TO/IAIU O JJOHOCHOILY,
MPaBHOM OCHOBY JOHOIICHA, TIOALN O JIUIY KOME Ce Mepe U3pUUY H HBUXOBO
Tpajame, JaH 1 9ac U3pHIamka XUTHE Mepe 1 00aBe3y JHIIA JIa ¢e 10 UCTEKY Mepe
jaBH MOMUIM]CKOM ciTy>)kOeHnKy. Hapeheme join canpxu u o0aBemreme agpecary
Jia CyJ1 MOJKe Ha ITPEJIJIOT TYXKHOIA XUTHY Mepy Jia mpory»ku 3a 30 nana, kao u 00a-
BelITekhe Ja he ce Moryhu yunHman ka3HUTHU 3aTBOPOM Jio 60 JTaHA YKOJIHKO
MPEKPIIN XUTHY Mepy. Takolje, caipKu U MojjaTke o KPTBHU, Ka0 H 00aBEIITEHC
0 TOME KOME je CBe Hapeheme 10CTaBIbEeHO (TYKHOILY, LEHTPY 3a COLMjaTHH Pas,
TPYyIH 32 KOOPIAWHALIHN]Y U capaamy). CBe OBe UHIHCHUIIE CaapiKaHe Cy ) OuUciio-
3uiuugy (uspeyu) ducanoZ Hapehersa o uspuyarsy xuinux mepa. Hapeheme Ha
Kpajy caap K1 MOTITHAC HAJJICKHOT TIOTHITH]CKOT CITYKOSHUKA, KA0 U IMOTITUC JTUTIA
KOME Ce Mepa U3pHue, a MOCIIe TUCTIO3UTHBA He caopaicu 00pa3nodicerse, Kao Hu
{oyKy o tpagnom cpeociusy. 130cTaBibambeM 00pa3iokermha U MOyKe O TPaBHOM
CPEACTBY, Kao 1 cyncuaujapue npumene 3YIl-a, 3akoHogasall je HubaHo n36erao
Jla aKT KOjuM ce oapelyjy XuTHe Mepe y IeJIOCTH MTOABENAE MO Vilpa8HOUPASHU
pedicum TOHOIICHa YITPABHUX aKara, a THME YIIPaBHY U CYJICKY KOHTPOJIY Y YIIpaB-
HOM CTIOpY TOT akTa, Koja je, 1o TpaBuiIy (He W HYXHO) jeTHHH]ja OI CyICKe
KOHTPOJIC y MAPHUYHOM MOCTYTKY. OBaKo Taj aKT MPEACTaB/ba CaMO KOHKPETH-
3a1Tijy IpUMEHE TTOJTHITHCKOT oBJiamhera Hapehema, TauHmje XUTHE Mepe THHE
cUMOMO3y ca u3/iaBambeM Hapelhema, To 3Hauu Ja ce CyJICKa KOHTPOJIa TOT Ha-
peherma U XUTHUX Mepa MOKE BPIIUTH CaMO MTOCPETHO, IO MPABHITY, TYKOOM 3a
HaKHaJy IITETE, Y MAPHUIHOM MOCTYIIKY. Y3 TO, oOpa3al] Hapeherma 0 XUTHUM
MepaMa je UHTEPHHU aKT, TOJIJIONKAH JIAKITUM aJIMUHUCTPATHBHIM TIpOMEHama,
He MpeJCcTaBJba CACTaBHU JIE0 MOJ3aKOHCKE JIETUCIIATHBE. XUTHE MEpE TI0 CBOj0j
TIPUPOIHN TIPEICTABIbA]Y OrpaHUUYaBakE CI000/IE MMOHAIIIakha U CI000e KpeTarmba
y ycTaBHOIPaBHOM cMucity. [lonuiuja y ynopeHuM CUCTEMUMa MMa pa3Ha OBJIa-
mrhema 3a orpaHUYaBamk-e HABEACHUX CJI000/1a, TIITO j¢é HMAHEHTHO CaMoj IIPUPOIH
MOJIUIIM]CKE JICIATHOCTH. AJIM MEXaHU3aM TOT OI'paHUYaBama 3a KOjU Ce OIpe-
JIEJTNO HaIll 3aKOHOaBaIl HUje HajcpehHujm.
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ITo ce THue npaBHKX edekara u3aaTor Hapehema 0 XUTHUM Mepama, lbuMa
Ce ayTOPUTATUBHO, KOHKPETHO M HETMIOCPETHO U3BPIIIaBa MPUMApPHA JIUCIIO3UITHU-
ja OmIITe MPaBHE HOPME Y KOHKPETHOM CITy4ajy, TpeMa KOHKPETHOM JTUIY U Ha
Taj HAYMH MITUTUA 0€30€THOCT XPTBE HACUJbA Y ,,[TPOIIMPEHO] MIOPOIUIIH, IIITO
je obemnerxje yrpaBHOIIpaBHOT ofHOca. Ped je mpakTHYHO 0 mpruMeHHu 3aKoHa I10-
CPEIICTBOM IMHCAaHOT Hapehema, Koje y TEOPHjCKOIIPAaBHOM CMUCITY UMa CBa 00e-
JIeXKja yIpaBHOT aKTa, ajli He M Y TIO3UTHUBHOIIPABHOM CMUCHTY, Oyayhu ma je
3aKOHOJABAIL #pedUOeo CYOCKY 3aiuuiiy y uapHuyrom iocuiyiiky. Hanme on-
TOBOp Ha MHUTamE IMPaBHE TIpUpOe aKTa (Hapehema) KOjuM ce U3pudy XUTHE
Mepe Tpeba Jia MPYKH CyJCKa Mpakca. A KakBe Cy COI[MOJIONIKE WU KPUMHUHO-
JIOIITKE TIOCTIENNIIC U3PHUIIathba XUTHUX Mepa, ITUTAmke je Ha Koje OIroBope Tpeda
Jla TIOHY/JIe BAHIIPABHU TEOPETHYAPH U APYTH MPAKTHIAPH.

4. YMECTO 3AKJbYYKA

OnroBop Ha MUTamkE /1a JI je CBpXa 3aKkoHa (0 CIpevaBamy HACHJba Y ITOPO-
JIMIIN) TIOCTUTHYTA HHje MoTryhe moOnTH 0e3 KBaJUTETHOT eMITHPH]CKOT HCTpa-
KHBakba, KOje je YCIOB/BEHO MPOTOKOM BpemeHa.'® MelyyTium, u caMmom KpuTH4-
KOM aHaJIn30M 3aKOHCKHX ofipenada, y3 onrorapayhe mogarke o 0pojy u3pedeHux
XUTHUX Mepa, Moryhe je uzBecTu oapehene 3akipyuke o epeKTHMa MPUMEHE
(kBamuTETy) 3aKOHA.

Haunwme, ako ce aHanu3upajy oapeade 0 HeroCPeaHO] OMACHOCTH Of] HACHJba
y TIOPOJUIIH, Ka0 U oApende O MPOIEHN PU3HKa, CTHYE ce yTHCAK J1a je 3aKOH
JIOHECEH paodu uzpuyarea xuiuHux mepa. To notephyjy u neronudpeHe Opojke
U3peUYeHNX XUTHUX Mepa. Jlomum dpopmynucameM oxpenada o MporeHd pu3nKa
HapyIlIeHa je MpeKo NoTpeOHa paBHOTEXka KOja je UMIIEpaTUB CBAKOT MPaBHOT
cucrema. Te ogpende TOTOBO yBEK BOJIE M3pHIAby XUTHUX MEpa HIIM OATOBOP-
HOCTH MOJIMIMJCKOT CITy>)KOCHNKA YKOJIMKO UX HE U3pEKHE. YMECTO Tora Tpedalio
je mpenBuieTH 00jeKTUBHY MPOLIEHY CUTYaIlMje O HaCHJba y TIOPOAHIIH, HOMO-
TEXHUYKOM JUKIIHjOM cJI000/iHE (JIMCKPEIIMOHE) OLIEHE, a CaMO Y Clly4ajeBuMa
CTBapHE HEMOCPEIHE OMACHOCTH O] HACHJba y TIOPOAUIIH, JAKJIE CTPOTO PECTPHK-
THUBHO MpeIBUACTH MOI'YNHOCT OrpaHnuYaBama cio0o/ie KpeTama y IPEeBEHTHBHE
CBpXe (T3B. XUTHE Mepe).

Crnenehe nurtame Koje ce Hamehe jecte 1a U ce Tako ypeheHUM XUTHUM
Mepama IocTrxke 0e30eJHOCHA 3alITHTa )KPTaBa HaCHJba Y TIOPOAHIU. YnHU ce
JIa je OArOBOp HeraTHBaH, cyiehu 1o KplIelky XUTHUX Mepa 1a 1 yOHCTBUMa KO-
ja ce yemraBajy 3a BpeMe Tpajamka U3pEeYeHNX XUTHUX Mepa. HanBHO je BepoBame

16 Onpelhena ucrpaxuBama BpiieHa cy Ha noapydjy Hosor Cana: T. Byrapckw, ,,bop6a
MPOTHB HACUJba y MOPOJUIN y NPaKCH HaanexkHux oprana y Hosom Cany®, 36opnuk padosa

IpasnoZ gpaxyniueinia y Hosom Caoy, 6p. 1/2018, 106-118.
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3aKOHOJaBIA Aa he ce MmpaBW HACHIIHUK MPHAPKABATH U3peUYeHNX Mepa. Takse
Mepe MOy OMTH AETI0TBOPHE KO CABECHUX JBbYAH, & TO Cy OHH KOjH, TIO IIPaBHITY,
HE BpIIle HUKaKBO Hacusbe. To 3Ha4YM J1a Cy 3aKOHCKM KOHIIUTIMPAaHE XUTHE MEPe
0]1 KOjHX Ce HajBUIIe 0YeKYje, y CTBapH, OTPaHUUYCHOT JOMaIlaja.

Taxole, moceban mpobIeM mpeacTaB/ba 3aKOHCKA YHH-EHUIIA 1A aKT KOJUM
ce oapelyjy XUTHE Mepe, IpeMIa UMa cBa 00eexja yIpaBHOT aKTa, HUje yIpaB-
HH aKT y CMHUCTY 3aKkoHa. 3aKOHOM C€ YCTaHOBJhaBa XHOpHUHA TIPHUPOAA TOT
akTa (Hapelhema), mpeMaa 3aKoH 0 OnITeM ynpaBHoM nocTynky (3YII) kaxe na
yIIpaBHU aKT MOK€ UMATH W JIPYKIHjH HA3UB O pelleha. YMECTO CYACKe KOH-
TpOJIe TOT aKTa y YIpaBHOM CIIOPY, jep IpeMa 3aKOHY O yIpaBHUM CIIOPOBHMA,
YIIpaBHU CIOP C€ MOXKE BOAUTH MTPOTHB CBUX YIIPABHUX U JPYTHUX TOjeTUHATHNX
akara ako He HoClloju Opy2a cyocka 3auiiuiida, 3aKOHOM je YCTaHOBJbeHA CYJCcKa
3alITATa y MTAPHUYHOM TOCTYNKY. Ha Taj HaumH 3akoHOmaBar Hapeheme o XuT-
HUM Mepama HUje MOJBEO TOJ1 YIIPABHOIIPABHU PEKHUM U3JIaBaha yIIPABHUX aKa-
Ta, TaKO je n30cTaja MOryhHOCT CyJICKe KOHTPOJIE y YIIPaBHOM CIIOpY, a CyAcCKa
3alITUTA je CKYIJba U JyroTpajuuja. [Ipu Tom, 3akoHOM je M3BpIIEHa HEMpUMe-
peHa cuMOmo3a Hapelema 1 XUTHIX Mepa i3 3aK0Ha, IIITO & MOYKE 03HAUYUTH Kao
CBOjEBPCHO EKCIIEPUMEHTAIHO PELICHE.

Konauno, 3akonoM ce mpensrha camo IeTMMIYHA TTPEKpITiajHa ONTOBOPHOCT
HacHJIHUKa (y cIydajy KpIlemha Mepa), a He OCcToje ehUKACHH MEXaHU3MHU Ipe-
KpIIIajHe OJITOBOPHOCTH YUYHHIIIAIA HACKJhA Y TTOPOIUIIN. YCTaHOBJhaBaE e(hrKa-
CHE IpeKpLIajHe OATOBOPHOCTH MOAPa3yMeBa U3MEHe 3aKOHA, Ka0 M KOMITJIEMEH-
TapHe u3MeHe onpenada 3akona o JPM u 3akoHa o mpekpinajuma (eTHMIHUCAHES
JABHOT MeCTa Kao YCJIOBa 32 OCTBAPUBabE MPEKPIIAjHE OATOBOPHOCTH 328 HACUIBE
y noponuitn). EdukacHa mpexpinajaa oQroBOPHOCT YMHOTOME OM JOIpHHEa
3aIlITUTH XKPTaBa HACUJba, a ITUJb 3akoHa Ono Ou ocTBapeH. [IpekpiiajHo kaxma-
Barh¢ HACHITHUKA Tpebao Ou ma Oy/ie TEKHIITE 3aKOHOIAaBIIa, OHO Ou OmIo edu-
KacHHje U IeJOTBOPHU]jE O T3B. XUTHUX Mepa U KPUBUYHOT MPOr'OHA, KOje OTeT
Tpeba 3ampKaTh MPHJIMKOM W3MEHA IMOCTojeher mim JOoHOIIekha HOBOT 3aKOHA.
JpxaBHa peakiuja Tpeba Ja ce cacToju Ol ACIOTOBPHUX MOJULHUjCKUX (yIpaB-
HUX), TPEKPIIAjHIX U KPUBHIHUX Mepa. CaMo MpUMEHOM CBHUX HaBEICHUX Mepa,
y3 HOPMaTUBHY pa3pajly NOI3aKOHCKUM MPONKCcHUMa (KOjy MHAue AOMyLITa 3aKOH
0 TIOJIMITH]H, jep 3aKOH He CaIp K ofpeade o pa3paan MOCTyHamka MOTUITH]CKUX
ciyx0eHnka), Mmoryhe je KOHTpOJIHCaTH CBAaKO HACHIbE, 14 U HACHJbE Y TIOPOAMIIH.
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Abstract: In the first part, the paper points to general nomotechnical omis-
sions of the lawmaker. Next, it analyses the most important provisions of the Act,
such as those concerning the immediate threat of domestic violence within the
meaning of the Act. Central part of the paper deals with legislative novelties per-
taining to police conduct, with special reference to the provisions on urgent me-
asures whose issuance the Act on Prevention of Domestic Violence vests in the
police. It thereby points to the flawed formulation by professional legislative
drafters of the provisions on risk assessment, detention, and ones relating to the
order imposing urgent measures. Additionally, it touches upon the issues of judi-
cial protection against domestic violence. As a special problem, the author emp-
hasizes (in the Conclusion) the absence of effective misdemeanour liability for the
perpetrator of domestic violence, which could be solved by de lege ferenda amend-
ments to the analysed Act, the Public Order and Peace Act and Misdemeanour Act.
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