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CYICKH IOCTVYIIAK V JIYIITAHOBOM
3AKOHUKY — JIOKA3HA CPEJICTBA
1 TIOJIOXKAJ OKPUBJBEHOT

Casceiriak: Pao ce 6asu 00pedbama o cyOcKom HOCIYIKY cPeOr08eKOBHE
Cpbuje caopoicanum y /ywanosum 3axonuxy. Lums pada je da apysicu ipuras u
AHATU3Y UPAYUOHATHUX U PAYUOHATHUX OOKAZHUX Cpedciliasa wos ilepuood, Kao
U 0a yKasce Ha Hoa0NCaAj OKPUBHEHOS, uMajyiu y udy 068aj cuctuem 0OKA3HUX
cpeociiasa. Pao ce cactioju us iieii denosa. Ilpsu deo pada ce b6asu ciuarbem
cyockoZ docuiyika ipe oonowera JywanosoZ saxonuxa. /[pyeu deo pada ce
00HOCU Ha ollwilie HallomeHe o ypehery cyOcKoZ ioctuyika ipema oopedbama
Jywanosoé 3axonuxa. Tpehu deo pada je ioceehen upayuonainum OOKasHUM
cpeociusumMa, a Yespiiu 0eo payuoHaIHUM OOKA3ZHUM cpedctueuma. Y ieiiom
0eny paoa ce Hanase 3aK/bYUHA paZMaupara.

Kwyune peuu: cyocku itociyiiax, /[yuanos 3axonux, 00KasHa cpeociusda,
OKPUB/EHIL.

1. YBOAHE HAIIOMEHE

HacespaBame Cpba Ha baikaHCKO OTyOCTPBO MOYENIO je 3a BpeMe BJa-
naBwHE Bu3aHTHjCcKOT 1apa Upakimja [ (610— 641), a 3aBpmreHo je cpexmaom VII
Beka. O mpoiiecy 10cesbaBarma HeMa MmoJaTka HcTopruapa Tor BpemeHa.! Beh
y VII Beky ce y obmactuma koje cy HacespaBanu Cpou (CpbOwuja, [laranuja umn
obnact Hepetmana, 3axymibe, TpaBynuja u [lykipa) jaBibajy 3auenu Ap>KaB-
HOCTH.

' O ®BUXOBOM HacesbaBamy, GOPMHUpPaby ETHUYKUX 3aj€HHIIA ¥ OPraHU30BaAbY MPBE
JIp’KaBe MHCcao je, BEpOBaTHO HAa OCHOBY Nomahux npenama, Koncrantun [opduporenut y gemy
De administrando imperio (O ynpasiparmy LapcTBOM), Koje HacTano usMehy 948. u 952. roqune
(Jbybomupxka Kpkiwyw, /lpasua uciuopuja cpiicko napooa, Hosu Can 2002, 19, 34).
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[IpaBHM U3BOPH HE HACTajy OAMAX II0 HacTamMBawy Ha baikaHcko momy-
ocTpBo, jep Cpbu HUCY OMIIM HA HCTOM HMBOY APYIITBEHOI Pa3Boja Kao HAPOAH
Mmely Koje cy monutm, 10K ca ApyTe CTpaHe HUCY MOTJIM MPOCTO HACTABHTH CBOjE
MIPaBHO pa3BHjarke ca OHE TauKe KOjy je€ OHO JOCTHUTIIO Y CTapoj MOCTOjOnHM.?

Kpajem XII Beka, 3a Bpeme BiagaBune Beaukor xynana Credana Hemame,
HACTajy W3BOPH CPIICKOT CPEIHOBEKOBHOT NIPaBa, 1a CAMUM TUM M IIPABHU CIIO-
MEHMIHM U3 00JIaCTH CYICKOr MocTymnka. [lo Tana, ApyIITBEHU OAHOCH Cy pery-
JIMCaHW 00MYajHUM mpaBoM. MelyTuM, OBU U3BOPH Cy cajpiKalid Malid Opoj
HOPMU KPUBUYHOT TIPOIICCHOT MpaBa. Y HajpaHUjeM MEPHOJY Ka3Ha Ce jaBJba Kao
YUCTO IJIEMEHCKO MJIM POAOHMHCKO HACTOjamke 1a C€ OCBETU KPB MIJIM HaKHAIU
LITETa, TAKO J1a Cy Y HaIIEM HajcTapujeM IpaBy CKOPO CBE KPHUBHULIC U3PABHABAHE
HaKHAJIOM IiteTe.’ Y moYeTKy, CriopHa cuTyanuja usMel)y nuia omrreheHor Kpu-
BUYHHM JICJIOM U FheTOBE POJOMHE, ca jef[HE CTpaHe, U JIUIA KOje je TPOy3pOKO-
BaJIO IITETY U HETOBUX CPOJHHKA, Ca JApPYre, peliaBaHa je oCBeToM. BpemeHoMm,
0Baj HAUYMH pelliaBarmba Cropa je 3aMembEeH T3B. KOMIIO3UIIH]OM, OOJTMKOM ITOMHUpeE-
Ba u3Mely nenmHKBeHTa ¥ YiIaHOBA TOPOIHUIIE OMTeheHOT, KOji Cy CITopa3yMHO
oapehrBany BUCHHY HAaKHAJE LITETE Y CTOLM MJIM HOBILY.

Tokom XIII u XIV Beka npaBHUX W3BOpPA j& CBE BUIIIC. Jauame CPIICKE Jip-
’KaBHE BJIACTH* IPATHO je MPOCIIEPUTET Ha EKOHOMCKOM, KYJITYPHOM, I1a M 3aKO0-
HOJAaBHOM IL1any. M3 Tor nmeproaa cauysas je Behu Opoj MpaBHUX CIIOMEHHKA, a
CBaKaKO HajBaYXKHUJH M3BOP O CPIICKOM CPEIHHOBEKOBHOM CYJICKOM MOCTYTIKY je
3aKOHMK 1apa JlyuiaHa.

2 Boxxunap Mapkosuh, Yubenux cyockoé kpusuunoé iiociuyiika Kpawesune JyZocnasuje,
Beorpaz 1930, 33.

3 Anexca JoBanoBuh, Jokaszna cpeociiea y nawem ciuapom kasnenom ipagy, beorpan
1898, 2.

4 Cpricka apskaBa je y JBa HaBpara I0JM3aHa Ha BHUIIY Biajajaduku HUBO. Logune 1217.
nana Xonopwuje I1II je kpyrucao Benukor xynana Credana Hemamunha 3a xpasea, 10K je Kpasb
Hywman 16. anpuna 1346. ronune Ha cabopy y Ckonssy kpyHHucaH 3a apa Cpba u I'pka.

5 IIpaBHU M3BOPH OBOT HEPUOJA MOTY Ce NMOACIUTH Y HEKOJIUKO rpymna. ITogeme cy ouie
MPaBHU aKTH HACTAJIU U3 PA3IMYUTUX MTOCIOBHUX OJIHOCA, & CaJipiKe MOJAaTKE ¥ O TOME KaKo Cy
OuIM OpraHN30BaHU CYJOBH Ha BIACTEIHMHCTBUMA. Y2oeopu ca [yoposnuxom ypehusamnu cy mo-
cIIoBHE ofiHOCe U ofipehuBae nmosnacruue nyopoBaukux Tprosaua y Cpouju. Busanitiujcke ipas-
ne 36uprxe (Homoxanon, CuatarmMa n JyCTHHHMjaHOB 3aKOH) CaJIp)Kalld Cy IPOIKCE IIPKBEHOT
IIpaBa I10 KOjeM Cy CYAMIIN IPKBEHU CYI0BH. 3akon o pyonuyuma oeciiouia Ciuegana Jlazapesu-
ha perynucao je ctaTyc HeMaukux pynapa Caca koju cy xuBenu y Cpouju. Ha kxpajy, mpaBae
M3BOPE OBOI' NEPHOJA YHHWIM CY U CUUQULY Y UPUMOPCKUX Zpadosa KOJU CY YIa3UIH y cacTaB
Cpbuje, a y>)xnuBajy Cy rpajJicky ay TOHOMH]Y, 01 KOjux cy cadyyBanu crtarytu Koropa u Byase. Ha
npumep, nojenuHe oxpende Koropekor craryTa cy ce 0XHOCHIIE Ha CAMOCTAIIHO CYJICTBO, TAaKO Ja
CPIICKH BJIaJIapy HUCY MOTJIH Jla ce Memajy y pax kotopckor cyaa (Cphan apkuh, dparomsy6
Monosuh, Aparan Hukonuh, Hcimopuja cpiickoZ ipasocyha, beorpan 1997, 12-14).
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2. 0 YPEBERY CVY/JICKOI IIOCTVYIIKA

Ha npxxaBHOM cabopy oapxkaHom 21. maja 1349. rogune y CKOIIbY TOHETO
je 135 umanosa JlymanoBor 3akoHuka.’ [IpeTnocTaBiba ce aa je 1uJb JOHOIIIe-
a 3aKoHUKa OMO MOy mhaBamke Mpa3HuHA TPUKUX 300pHUKA U Je(hUHICAHE CBUX
onpenaba oOMYajHOT MpaBa Koja Cy MOTJa U JlaJbe /1a Baxe y 1apcTBy. Mehytum,
3aKOHOJIaBHA JIEIATHOCT j€ HAaCTaBJbeHA M HAKOH Tora. Y mponehe 1354. roqune
y Croruby nnu Cepesy 3aKOHUKY Cy T0AaTH HOBHU wiaHoBH (o1 136. mo 201. unana),
a HajBeha makma je mocsehena yuspuhupamy cranemkux onHoca, ooezoehuna-
By pena u 6e30eTHOCTH Y ApKaBH, a HapodnuTo 6opou mpotuB kpahe u pa3doj-
HUIITBA.

[IpumeTHa pasnuka y 0JHOCY Ha paHHjH TIEPHOJ je TIOCTETICHO jaBJbarhe
cXBaTama J1a KpUBUYHO JIEJIO HUje caMo cTBap u3Mel)y OKprBJbeHOT U omTeheHor
KOja ce MOJKe pa3pelIuTH HaKHAJOM IuTeTe, Beh J1a Cy JeTMKTOM HapylIeH! U
jaBHM MHTepecH. 300T Tora je 3a HeKa KpUBUYHA JieNa MpeIBUl)eHO TEeIeCHO Ka-
KibaBame WiH iahame kasHe.® Bpcra u BUCHHA KpUBHYHE CaHKIHje KOja je
U3pHIIaHa OKPUBJHEHOM j€ 3aBHCHJIA O] FheTOBE CTaselike npunagHoct.’ Mnak,
MHOTa KpUBHYHA JIeJIa Cy OCTaja IpUBaTHA CTBAp CTPAHAKA, jep CE IOHOIICHEM
3aKoHHMKa HHjE MOTa0 OJ[je/ITHOM YHHIITUTH CTapu 00MYaj KOjU je BEKOBUMA JKH-
BEO Y MpaBHOj cBeCcTH Hapopa.'”

6 Texct JlymaHoBOT 3aKOHHMKA M3 Kojer he y HacTaBKy paja OMTH [UTHPAHE IOjeIHHE
onpenbe npeyseT je us: 3axonuk lapa /Jywana (npeson Hukona Panojunh), beorpan 1993. ¥
nasbem tekery: J13.

7 Jb. Kpksbyu, 57. Tlojenuuu muciy cmarpajy JymnranoB 3aKOHUK ycTaBoM JlymiaHoBe
napeBuHe, MehyTHM, OH je cagpixao 1 MHOroOpojHe opeade U3 IPKBEHOT IpaBa, U3 KPUBHYHOT
IpaBa, HEeMITO U3 rpal)aHCKOT U HAPOUNUTO MHOTO M3 CyJICKOT nocTynka (Anekcannap Colosjes,
3akonooasciuso Ciiepana J[ywana, yapa Cpba u I'pxa, beorpan 1928, 92).

8 Ha npumep, y oapendu wi. 97 I3 croju: ,,Ko ce Hahe na je nouynao Opajy BiacrennHy
UM 100py YOBEKY, Aa ce ToMy 00e pyke oTceky. HoBuaHa ka3Ha Ouia je mpeasulena 3a youcTBo
n3 Hexara 4. 87 /13: ,,Ko Huje momao XoTUMUILe, CUIIOM, T€ je YYHHUO YOUCTBO, [1a TUTaTH TPHCTA
neprepa, ako Jid je I01ao XOTUMHUIE, a My ce 00e pyke oTceky. /leTa/bHOM aHaIM30M TEKCTa
3aKOHHMKA MOXKE C€ YCTAaHOBUTH JIa j€ 3aKOHO/IaBall MMao IIHPOK JMjalla30H Ka3HH: CMPTHA Ka3Ha,
TeJIeCHe Ka3He, Ka3Ha JInIIeha clio00/1e, HOBUaHe Ka3He, Ka3He M3THaHCTBa, KOH(QHUCKALHja UMO-
BUHE, Ka3Ha JIMIICHA YACTH U I0OCTOjaHCTBA, KA0 U Ka3HE KOje MPEACTaBsbhajy 00jeAnbaBambe B
WJIH BUIe HaBeJeHUX cankiuja (Dusan Jaksi¢, Dragomir Davidovié, ,,Razvoj kaznenog sistema
u kriviénom pravu Srbije*, Specijalna edukacija i rehabilitacija, 4/2013, 527-528).

°V Cp6uju XIII Beka KUBeJE Cy pasiuvuTe APYIITBEHE TPYIIE Ca HEjeJHAKHUM IIPABHUM
HoJIOXKajeM. Y 4eTpHAECTOM BeKy, HOCEOHO IocIie Imporiamena JlymaHoBor 3aKkOHUKa, COLUjalHe
pasnuke u3mely crajuexa cy ce jour Buie ysehaie, Tako 1a MO)KEMO TOBOPUTH O YETHPH HejelI-
HaKe KaTeropyje CTaHOBHUIITBA: 1) moBnamhenu cioj, Hajuenrhe Ha3uBaH 6xaciuena; 2) 3aBUCHO
CEOCKO CTAaHOBHUIITBO, Hajuemnhe Ha3uBaHO cebpu; 3) Zpadcko CllaHO8HUWINEO CA OTPAaHIICHOM
ayToHOMUjoM, U 4) ciupanyu (Cphan Llapkuh, ,,[lonoxaj Bnactene y cpeameBexoBHOj] CpOuju®,
36opnux padosa Ipasnos gpaxyniueiua y Hosom Cady, 1/2010, 8).

10B. Mapkosuh (1930), 36.
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Pazmmke m3mel)y rpaljaHckor u KpUBUIHOT TTOCTYIIKA CYIITHHCKH HHje OUIIO,
Kao HU y BehuHHU mpaBHUX W3BOpa Tor nepuozaa.!! M3 Tor pasnora ce He MOKe
TOBOPUTH O IMOCEOHUM IPaBUIMMa CYACKE MPOLEeNype 10 KojuMa je pelaBaH
criop 3 rpaljaHcke MaTepuje, OMTHOCHO U3 cepe KpUBUIHOT TIpaBa, Beh cy 00e
BPCTE 3aXTEBa PelIaBaHe Y TOTOBO UJCHTHUYHOM MOCTYIIKY.

VY cknany ca oxpendama I3, cyacku mocTymak je Ouo ycTpojeH MpeTeKHO
TIpeMa paBUIMMa OTITYKHOT (aKy3aTOPHOT) HavesIa, jep je oI yBEeK IT0CTojaia He-
JIOBOJBHO pa3BHjeHa CBECT O JABHONPABHOM KapakTepy KpHBUYHOT jieina. M3 onpes-
0e un. 89 /I3 mpousnasu J1a je nocTynak nokKperao cam omrehieH! Koju je 03uBao
OKPHUBJBEHOT Ha CyJ1.'? AKO Ty>KuIiall o30Be oxpel)eHo uie Ha ¢y 1a Ou ce yTBp-
JIIJIa BeTrOBa OAITOBOPHOCT, T1a ce Y MpeABHl)eHO BpeMe He M0jaBy Ha CYAY, a OCyM-
EpIUCHO JIHIIE fok)e mpe cyiujy, Ty Kuiail je Tyouo crop. Jlakie, Cy/1 Huje moKpeTao
TIOCTYTIAaK, HUTH j€ TI03MBa0 OCYMI-HUEHOT, a OMO je JOBOJhbaH HEeMoa3aK Ty KHOIa
Ja O mocTynak OMO OKOHYaH y KOPHCT TYKEHOT, TaKo J1a C€ CYH Y TOj CUTYallHju
HUjE HU YIIYIITA0 Y yTBp)HBakhe YNHCHIYHOT cTaba. CaMo N3y3eTHO MOCTYIIAK ce
TIOKPETAO TI0 CITYKOEHO] AY>KHOCTH IO IMPaBUINMAa HCTPAKHOT (MHKBU3UTOPCKOT)
Hauelia — y CJIy4ajy Tombeha Mpo(eCHOHATHKX JIONIOBA U pa300jHHUKA, @ BEPOBATHO
¥ 32 KPHBUYHA JIeNa IIPOTHB BJIAIA0IIA U IPKABE, Kao IITO Cy HEBEpa, TajHO KOBAHbE
HOBIIA ¥ CJINYHO, aJTM O TOME HEMa HeMOCPEIHHX rnojiataka y u3opuma.'® Ilo ceemy
cyzehn, MHKBU3UTOPHH MOCTYTIAK je Mpey3eT U3 HaIlPEIHHU]er U CaBpIlCHHUjer BU-
3aHTHJCKOT TIpaBa M MPETO3HATIBHB je Y WIAHOBUMA KOjHU CE OIHOCE Ha FeHEPATHY
HCTpary Koja ce mokpehe mpoTuB yUnHHUIAIA KPUBUIHOT JIeja pa300jHUTIITBA U
temike Kpalje (KOju Cy 03HAUCHU TePMHHUMA ,,rycap’ u ,,rat™).!

Toxom cynckor noctynka kopuinheHa cy pa3jnduTa JJoKa3Ha CpeicTaBa
MPAIOHAITHOT M PAI[IOHAJHOT KapaKkTepa.

3. UIPAIIUOHAJIHA JIOKA3HA CPE/ICTBA
Y CYACKOM IIOCTVIIKY

On uparMoHaTHUX JOKAa3HUX cpencTaBa cpeheMo saxieisy, iiopoiiy (IyieB-
HUKE, CaKJICTBEHUKE) U Oodicuje cyoose (Opaaiuje).

' Crapu CpIiCKH KPUBHYHH MOCTYIAK, HCTO Ka0 (DPaHIIyCKH U TEPMAHCKH MPE PEIEIIIU-
j€ PUMCKOT, a HApOYUTO KaHOHCKOT MpaBa, KpeTao ce y hopmama rpahanckor noctynka. (Ibid.)

12 Ko 1030Be KpHBIIA NPEJT CyIuje, U MO3BABIIN He fol)e Ha CyI[, HEro CeH JIOMa, OHaj KOju
je rmo3BaH, aKko Johe Ha poK Ipej Cy/inje U OTCTOjH II0 3aKOHY, Taj Ja je cI1000JaH 0 KPUBHIE 3a
KOjy je OO0 1o3BaH, jep OHaj IT03uBay ceau Joma.”

13 Jb. Kpkswymr, 125. Ha mpumep, onpente wi. 145, 146, 147 u 148 13 npensubajy obaBesy
KHE30Ba U TOCII0ZIapa celia Jia BOJIE pauyyHa O TOME Jia C€ Ha IbMXOBOj TEPUTOPHjH HE 3aTCKHY JIOIO-
BU U pa300jHUIH, Ka0 U Ja ce He BpIIe Kpahe u pa30ojHUINTBA, jep he y CynmpoTHOM OUTH KaKE-CHU
Ha MCTU HAYMH Kao JIOTIOB MJIM pa300jHUK U 00aBe3aHU Ja HAKHAJIE IITETY.

14 Anekcaniap Hophesuli, ,,CTapo cpricko Mpago y CyACKOM MOCTYNKY JlyIiaHOBOT 3aKOHUKA",
36opnux padosa Ipasnos ¢paxyniueiua y Huwy, 43/2003, 321-322.
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3axneinsa je 3ay3uMara 3Ha4ajHO MECTO y CHCTEMY JI0Ka3a CPeIhOBEKOBHE
CpOuje, umajyhu y BUy 3Hauaj peuruje y CBakoJHEBHOM KMBOTY Jbyau. [lomna-
3HJIO CE OJ] CXBaTamba Jia JINIE KOje MOJ0KH 3aKJIeTBY Hehe FOBOpUTH HEUCTHHY.
3aKJIETBOM Cy CE€ MOTJIH CIY>KUTH CaMO HETIOPOYHHU M YECTUTH JbYIH, & CMaTPaJIo
ce Jia 3aKJIETBA TAKBOT YOBEKA OJI'OBapa UCTHHH, YaK M KaJia Cy ’erOBH HHTEPECH
y nuTamy."> YKOIHKO je 3aKJIeTBa U3peUeHa y CTPOro Mpomucanoj GpopMu'®, nckas
Te CTpaHe je y3UMaH Kao UCTHHUT, a FbeHa TBP/IFha 3a JIOKa3aHy.

Topotua (TymIeBHALIN, CAKJICTBEHUIH) CY MPECTaBIbAIHN MOCEOHO T0Ka3HO
cpeactBo y cucremy JI3.17 Cama pedu moTude o CTapOCPIICKE PeUH ,,poTa’, Koja
3HAuW 3aKjieTBa. JlokasnBame MOPOTOM Tpeda pa3IMKOBaTH O JOKa3UBamba CBe-
JIOIIUMa, jep ce paJiv O JIBa pa3InuuTa HHCTUTYTa. HanMme, nako cy TyrieBHUIU
NoJIarajiy 3aKJIETBY KOjOM Cy OTBphHBaJId HABOJE OHOTa Ha YMjOj CTPAHHU UCTY-
Tajy mpea CyaoM, Hije Onito Hy’KHO JJa OHHM O THM HaBOAMMAa UMajy ca3Hamba, HUTH
Cy Cc€ TOKOM IOCTYIIKa H3jalllhbaBald O YHIbCHUIIaMa Koje cy mpeaMeT cyhema.
OHH Ccy CBOjUM H3jaBaMa caMo TOTBpHUBaIH Ja NMajy TIOBEepErha y HAaBOJIE CTPaH-
Ke, IIITO je YKa3uBaJjo Ja HeMajy CyMbe Y MOpaJiHe KBaJIUTETE U yTJIeA TOT JInla,
yuMe cy yBehaBanu qoka3Hy BpeJTHOCT HeroBUX TBpAmU. Ca Jipyre cTpaHe, cBe-
JIOLM CYy MOpaJIi UMAaTH ca3Hama Be3aHUX 3a MpeAMET cylhema, HEeoCpeIHUuX Wi
MOCPETHUX, & BbUXOBH UCKA3H CY CIYKUIU YTBpY)UBay MaTepHjaliHe HCTUHE Y
nocTynky. JlokazuBame NOPOTHUIIMMA TIOTHYE U3 BpeMeHa Kpajba MUy THHA,
aJIi JOKYMEHT KOJUM je OHO peryiucano Huje cauysan.'® ITopora je popmupana
O CTaJICHIKOM MPUHIIMITY — CAKJIETBEHUIU Cy MOTJIU Jia Oyly camo U3 UCTOT CTa-
JieKa W3 KOjer TIOTHYE U CTPaHKa YHjy 3aKJICTBY Cy moTBphuBanu. Pa3mos3u yBo-
hemwa nopoTe OMIIHM Cy MHCIUPUCAHU HHTEPECOM JIP’)KaBHUX BJIACTH JIa CBaKa yKa
rpymna MOoe Jia jeMUH 3a CBOT IIPHITaJHUKA; JaKJe, CAKJICTBEHUIU CY TPYKalu
CyIy jelHy BpPCTY jaBHE TapaHIHje U OMJIM Cy MEPHJIO YBEPEHa YNTABE jeHE
kmacue 3ajemnnuiie.”” YaaHoBH MOPOTE HUCY MOTJIH J1a Oyry poljalt cCTpaHKe, HUTH

15 Boskumap Mapkosuh, O dokasuma y kpusuunom iociuyixy, beorpan 1908, 59.

16 3akseTBY Cy MoJiaraju TY>KHIJAIl WK TYXKEHH y CHTYyallHju KaJa Huje OUIIo JApYrux
JI0Ka3a Ha OCHOBY KOjUX OM ce MOrja yTBPAUTHU CIOpHA YHbeHHIa OuTHA 3a npecyheme. Texet
3aKJIETBE je CTPaHKa MOpaJa ia Hay4M HallaMeT U u3roBopu 6e3 rpemaka. Yak n HajMama oMalka
YMHUJIA je 3aKJIeTBY HEHCIPaBHOM U HuiTaBoM. [Ipernocraska je 6una na bor nehe no3sonutu
J1a 3aKJICTBY [OJIOKH OHA CTPaHKa Koja TOBOPH HEMCTHHY. AKO CTpaHKa HHje XTeJa J1a ce 3aKyHe
WJIM je HalpaBWJIa IPELIKy IPUINKOM H3roBapama 3aKJIeTBe, CyZ joj Huje BepoBao. Ca apyre
cTpaHe, CyJ je BEepoBao CTPAHIIM KOja je MCIpaBHO n3roBopuia 3akiersy (Teomop TapanoBckw,
Uctopuja cpiickoZ ipasa y nemarsulixoj opocasu, beorpan 2002, 588).

17 Ha mpumep, y oxpentu w@wi. 193 JI3 croju: ,,3a CBOI KOCKH 1 IPyTe MapBe, HIIH 9era Ouio
MapHAUIA, IITO Ce OTME MIIH YKpaJie, TOMe J1a Aajie CBOAHUKA (AKOJIH He Jaje), 1a TUIATH CBAKO Cell-
MOCTPYKO. AKOJIM pEKHE, KYIIUX V¥ Tyhoj 3eMIBbH, Oa oupasdajy oywesHuyu oo crobe. AKoIu ra

py p > Ky y Tyhoj > ipasoajy oy Y
HE OTpaB/ajy AYyLICBHUIH, 1a TIATH C TI000M.

18 113 ce y onpenOu it 152 koja peryiuiie mopoTy U3pHYUTO MO3MBA Ha MPOITKCE KOjU Cy
BAKUJIH 32 BpeMe Kpajba MunyTusa: ,,Kaxo je 61o 3axoH y nexa napcTaa M.

19 A. Bophesuh (2003), 333.
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ETOBH HETIPUjaTeJbH (,,TU3MEHUIIN, ,,37I00HUTIH ), IITO je Tpebao ma 0be30e-
JIY BbUXOBY HEMIPUCTPACHOCT Y OAHOCY Ha CTPAHKY y UHje UME Cy UCTYIIAJH.

VY nutepatypu mocToje oxpeleHe arieMe y morjieny Tora Ja Jid je mopoTa
npeacTaBbajia BPCTY Cy/a MK JOKa3HO cpeacTBo. Mmak, mpeosialhyje npyro
cranoBumTe.”’ 3aKOHUK je MpeaBrao OATOBOPHOCT 3a TIOPOTHUKE KOjU OU ce
3aKJIeIH y KOPHCT HEKe CTPaHKe, ako O HeHa KpUBHLA OMJla HAKHAIHO YTBphe-
Ha HEKUM JIPYTUM JIOKa3HUM CPEACTBOM. Y TOM CMHUCTY, U3 oapenode 4. 154 /13
nporctuye aa he ce MOPOTHHIIM KOjH CY ,,0MPaBHIN ! CTPaHKY, a Y BEHOM
rmoceny HakHaIHO Oyae mpoHaheHo ,,monmdje’, Tj. MpeaMeT KPUBUIHOT Jea,
OUTH Ka)XXI-CHU HOBYAHOM Ka3HOM U ryouTkoM yacti.’? OBa oapenba je 3Havaj-
Ha jep TOBOpHU U 0 MeljycoOHOj TOKa3HOj CHA3H IMOjeIMHUX TOKAa3HUX CPEICTaBa,
Y OBOM CJIyuajy PallMOHaJIHOT TOKa3HOT CpeAcTaBa —,,oJu4je’ 1 MpaliMOHATHOT,
KakaB je mopoTa. [lakie, ,,momndje” je mo JoKa3HOj CHa3H OWIIO jaue O 3aKJICTBE
MOPOTHHUKA.

3akoHWUK je ogpendooM 4. 151 mpomucuBao 1 Opoj MOPOTHUKA, Y 3aBUCHOCTH
Jla JI1 Ce PauIIo O ,,BETMKOM JeNy* — 24 MOPOTHUKA, ,,IOMameM 1yry* — 12 no-
POTHHUKA WU ,,MaJIOM Jaeny" — 6 mopoTHuKa. OBaj 4jJaH TOBOPH U O TOME Ha
KOJU HAYMH Cy HOPOTHULIM BPIIMJIN CBOjy TY>KHOCT U LITa je OHiia CBpXa BHXOBOT
aHTa)kOBama: MOPOTHHIIH CY CE 3aKJIHHAIH Y IIPKBH ,,[TPEJI IIOTIOM y OJIeK1ama’,
a cyz Ou BepoBao OHOj CTpaHIM Kojy BehnHa mopoTHuKa ,,onpasa.

VY cucremy nokasay 13 kopunthenn cy 6oorcuju cyoosu y GopMu KOTIa UITH
xKenesa, 10K je CropaH MHCTUTYT y3aanuja.>’ MHCTUTYT GOXHUjUX CynoBa MpH-
majia HajpaHujeM XpUIIThaHCKOM TIEpHOy MHOTHX JpKaBa | T0jaBJbyje ce y oOu-
YajHOM, ajd M MHUCAHOM IIPaBy Pa3sHUX WHIOEBPONCKHUX JpkaBa.”* Kotao u
JKeJle30 cy OMJIM JJOKa3Ha CPEACTBA NCKJBYYUBO Y KPUBHYHUM CTBapuMa — Cy-
LITHHA MPBOT je Ouiia y TOME J1a ce y KOTao ca KJby4yaaoM BOAOM CTaBH KOMaj
ycHjaHOT TBOXIa mti kKaMeH, 1ma Jja OKpUBJFEHHU 3acyde pykaBe U o0eMa pykama
M3BaJH MOCTABJLEHH MIPEAMET U3 KOTJIA, a JPYTOr Ja OKPHUBJLEHH HOCH YCHjaHO
rBoklje ca IPKBEHHX BpaTa Ha YacHy Tprie3y.”> AKO ce OKPUBJHEHH HE O HCIIEKAo,
cMaTpaso ce /1a je HeBHH.

Ja je mprMeHa OOXKHJUX CyI0Ba MMalia CTAJICIITKH KapaKTep, ykasyje oapenda
wi. 106 13 u3 koje npoucTuye aa he y ciydajy 1a BIacTelnuH yYUHH ,,KaKBO 370"

20 Onmupuwuje o tome: Ibid., 332.

2l Oiipasuiuu 3nauv nipaBuM (HeBMHUM) niporsacutu (Crojan Hosakosuh, 3axonux Ciie-
¢ana /[ywana, yapa cpiickoz, beorpan 1870, 100).

22 Bun. u: Harama Jleperuh, ,,I1ojaBHr 060N KOPYIIHje Y CpeamboBekoBHO] Cpouju®,
36opnux padosa Ilpasnos ¢paxyniveiua y Hosom Caoy, 4/2013, 209.

23 [o HEKMM MHILBEHHMA PAIHIIO CE O CYIACKOM IBOGOjY, Mel)yTHM KaKko ce TepMUH y30a-
Huje HE CIIOMUEbE Y N3BOPHMA BUILIE HUTJIE, HE MOKE CE€ TAYHO TBPAUTH J1a JIU CE PAJINIIO O CYACKOM
1B000jy (Jb. Kpkspym, 129).

24 A. Dophesuhi (2003), 329.

25 C. HoBakosuh, 74; T. Tapanoscku, 584.
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OuTH ,,0TIPaBJHEH " O CTpPaHE TIOPOTE, TOK he cebap MopaTH 1a ,,3aXBaTH y KOTao.*
JlaxJe, pa3auunTe KaTeroprje CTaHOBHUIITBA Cy OMTHO Pa3IuYUTHM TOKa3HUM
Cpe/ICTBHMA JIOKa3UBaJIH CBOjY HEBHHOCT 32 UCTO KPUBHYHO JIEJIO — HECYMEUBO
je Ja je momnoskaj BIacTeIMHa KOjU ce MPaBaao MopoToM OHO HEYTOPEArBO JIaKILIU
OIT TI0JI0Kaja cedpa Koju je MOpao y CYIIPOTCTaBIbamy ONTYKOW 1a HAPYIIH CBO]
tenecHu uHTerputet. U3 oapende wi. 84 J[32° mpousnasu BUCOKO MECTO KOTIA y
XHjepapXxHuju TOKa3HUX cpeacTtaBa. Hamme, ykoanko OM OKpHUBJFEHN HAKOH U3BO-
hema oBOr 1OKa3HOT CPEeNCTBa OCTA0 HEMoBpeheH, cMaTpaslo ce 1a ce Ha Taj HAYuH
,,OIPABIA0", TAKO Ja j€ CYJACKH IOCTyTaK 00yCcTaBJbaH, a OKPUBJLEHU HHUjE OHO Yy
00aBe3H HU J1a HAKHAIH CY/ACKE TPOILIKOBE. Y OJHOCY Ha OKPUBJHEHOT KOjH CE
OTIpaB/Ia0 Ha OBAj HAYHH j€ Ba)KUJIO TIPABUJIO ne bis in idem, Ta Ty KWl HHAje MOTa0
Jla Tpaxxu n3Bol)erbe HeKOT HOBOT JI0Ka3a, a MOCTYMaK je mocTajao becrnpenqmeran.?’
O apyrom o6uKy OOKHjer Cya, JKeye3y, TOBOPH ce y oapenou wi. 150 3.2
W3 e npousnaszu aa ce pa300jHUK WITH JIOTIOB KOjH je OCYMIbHYEH Ja je U3BPIIHO
KPUBHYHO JIETIO, a 33 KOjer HeMa JToKasa — Huje yxBaheH Ha ey (OOTHIeHwje), Mopao
npaBaaTH ycujaHUM TBokhem. CMaTpamo Ja U3 oBe ofpende MPOUCTUIy JBe OUT-
He cTBapu. [IpBa, na je XBarame yUHMHHOIA HA JTUIy MeCTa IO JIOKa3HO] CHA3H
OuIIo McIpes MpaBaamka Kele30M, jep ce y CUTYaluju 3aTHllambha OKPUBIbEHOT in
flagrante delicto HICY HY U3BOIWIIN APYTH JOKA3W U OKPUBJHEHH C€ HUjE MOTA0
Ha APYTY HA4MH onpaBaatu. Jpyro, cMarpamo 1a je y OnucaHoj CUTyauuju ouna
OYHITIC/IHA HaMepa 3aKOHOJIABIIA 12 yTHYE HA CTAHOBHHIIITBO J1a Ce Y3/PIKHU O Kpa-
he u paz0bojuuIITBa, MMajyhu y BUAY HE3aBHAaH MOJIOXKA] Y KOjeM Cy ce HaJa3miIu
OCYyMIbHYCHH 32 OBa KPUBHYHA JIej1a KaJia Cy JOKa3uBaJIH CBOjy HEBHHOCT.?
[Ipema nojeAMHUM cXBaTamkUMa Y TUTEPATYPH, V30aHUje je 3HAUNIIO CYICKH
IB000j: mapHuuapu 6m ce meh)ycooHo Oopuin, a BepoBalio ce na bor Hehe mo3Bo-
JIMTH J1a CTPaHKa Koja je y mpaBy Oyze nopaxena.’ OBakaB 3aKJbydak ce U3BOIH
n3 ongpende wi. 102 /I3 xoja 3a0pamyje ’beroBy Aajby YIoTpeoy: ,,Y3Ianuja 1a HeCT
HUKOMY HHILTa HUKAKBa; KTO JIM C€ MOy3/a 3a IITO, Ja ImiaTu camo-cenmo.” Ca
JIpyTe CTpaHe, MOCTOje M CXBaTarba Ja je y3IaHuje KpUBHYHO Jelo camoBarrha’!,
LITO yKa3yje Ja y CPIICKOM IpaBy HHUje OMIIO CyICcKOr qBo0oja. Jupeuek ykazyje

26 Cyna 1a Hema 3a KOTao, HUTH HKaKBa OIpaB/iarba, KO Ce OMPaB/ao ja He Jaje cyaujama
oInpaBJama; Ha Cy/ly Jla HeMa pyKe HU OllpaB/aBama, HH yJaBe, CaMo Ja Ce CyJe 110 3aKOHY."

27 A. Bophesuh (2003), 329.

28 | W ako Ko moTepa CyjIoM pa30ojHUKa U JIOTIOBa, a He OyJIe J0Ka3a, 1a UM je oiipasdarbe
Jrcenie30, TO je OAPEIUIIO LIAPCTBO MH, Jia Ta Y3UMajy Ha BpaTHMa LIPKBCHUM U3 Or'ha, U Ja ra
MOCTaBH Ha CBETO] TPIE3M.”

29 TlojauaHa JpKaBa TPaKKJIa je Jla C€ KPUBIIM IITO BUIIIE HCKOPEHE WM 3aCTpallle, y HH-
tepecy orrer 1o6pa (Anexcanmap Conosjes, Ilociianak u snauaj Jywanoeol 3akonuka, beorpas
2001, 29).

30 Cphan Wapkuh, Hciwopuja opacase u ipasa Cpouje — Hcwopuja opacaee u tpasa 11,
Hosu Cax 2009, 30. Tako u b. Mapxosuh (1930), 42-43.

31 TIpema: b. Mapxkosuh, (1930), 42-43.
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Ha ofapendy wi. 131 J13%2, u3 koje M3BOAM 3aKJbydak Ja je CyJACKH qB060j O61o 10-
3BOJBEH jEIMHO BOjHUIIMMA.> Josanosuh HABOAM /1A jeIMHY UHAMIIM]Y 1a je Y
CPIICKOM CPEIF-OBEKOBHOM IPaBY MOCTOjA0 OB3j HHCTUTYT KA0 TOKA3HO CPENICTBO
caapxu Ckorcka XpucoByJba kpajba Munytuna u3 1300. ronuHe y k0joj ce cro-
MUE U3pa3 ,,0eer, Koju MoXkaa IpencTaBiba CyICKHu AB000j, Oynyhm na je
HOMEHYT Y3 ,,KOTao™ U Jia je MO3HaT u3pas ,,u3ahu Ha Gener. 3

4. PALIIOHAJIHA JIOKA3HA CPEJICTBA
Y CYJICKOM IOCTYTIKY

On panmoHaTHUX JIOKa3HUX CpelcTaBa KopUIIheHu cy obruyenuje, c600,
ceedoyu, ucipase M Upusnarve.

Obnuuenuje je 3HAUNIIO 3aTHIAKE OKPUBJHEHOT MPHIIMKOM HU3BPILCHA KPH-
BUYHOT feia. /lylmaHoB 3aKOHHK O OBOM JOKa3HOM CPE/ICTBY TOBOPH Y Ofipe0n
1. 149, naBonehu na he ce 10noB u pa3zdojHUK y Cily4dajy XBaTamba Py U3BPLICHY
KPUBHYHOT JIeJla CMaTpaTH ,,JIOKa3aHUM ™, T€ ce MMajy ocaenuTH u obecutu.> OBaj
U3pa3 je U3BEJICH OJ PEUH ,,JTHIIE" KOja IPEACTaBIba MPEIMET KPUBUIHOT Jeja. 0
,Jlune’ ce, m3mely ocraror, momume y ogpendou ui. 92 /13, rue croju obaBesa
OHOT'a KOjU MPEIo3Ha ,,JIUIE O]l YOBEKOM, a OyJie y TOPH, Y IMYCTOIIHX , 1a TOT
4JoBeKa of[Beie y Hajommxke ceno rae he my ce cynutu. Mehytum, mpumapHo 3Ha-
YeHe peuH ,,JIMIE" Ce MITaK CacTOjalio y XBaTamby OKPUBJHEHOT HA JIUIY MEcTa —
JaKIie, ca MpeIMeTOM U3BPIICHOT KpUBUYHOT jena.’” OuurieaHo je oonnveHuje
MMaJlo BEJIUKY JI0Ka3Hy CHary U CMaTpaHO je HEMOCPEAHUM H HEOCIIOPHUBHUM
JIOKa30M KaJia Cy y IUTamy KpUBHYHA Jiena Kpale u pa30ojHUIITBA. XBaTame
OKPHUBJBCHOI HA JIMITY MECTa NPUJIMKOM U3BPIICHA OBUX KPUBUYHUX I[eﬂaje OTKJIa-
FaJI0 CBAaKy CYMIbY KOJI Cy/ia y TOTJIEy F-eroBe KPUBHIIE, TAKO J1a Ce HUCY H3BO-
JWJTH APYTH T0Ka3M, a KyMYJIaTUBHO Cy My U3pHIIaHe HaBeaeHe Ka3He. [lonoxkaj
OKpPHUBJbEHOT Y OBAKBOM CHCTEMY j€ HECYMI-HBO 01O HeroBoJbaH. Ca jefHe cTpaHe,
aKo je OCyMIbMYEH 3a Kpal)y nim pa300jHUIITBO, 8 HHjE 3aT€UCH Ha JINIY MECTa,

32 Ha Bojciu calje ia Huje, aKOJIK ce JBa CBae, Aa ce Oujy, a APYTH HUKO Ol BOjHUKA /13
MM HE [IOMOT'HE; aKOJIM KO [IOTEYE U TOMOTHE M3a31uBauy, OHH Ja ce yOujy.

33 Haseneno npema: Credan Crojanosuh, ,,Mparnuonaina Joka3Ha CpPeACTBA KAo J€0
npaBHe Tpanunuje Cnoena®, 30opruk padosa IlpasnoZ ¢axyniueiua y Huwy, 78/2018, 397.

34 Ibid.

35 TIpeTnocTarba ce Jia je OBAKaB BUJI KaKbaBarha HMao 32 [[UJb J1a CMPTHY Ka3Hy YUYHHU
IITO TEXKOM, Jia yBeha MyKe OKPUBILCHOT | JIa yTHYE HA CTAHOBHUIIITBO J1a HE BPIIIM OBA KPUBHYHA
nena (T. Tapanosckwu, 314).

36 13 Tora ce BH/IM J1a ce Y OIpEI0U OBOT YJIaHa OUHMTIICIHO AU O KOBY Kao MPeIMETY KpH-
BUYHOT Jiefa (,,JTHIIE MO/ YOBEKOM ), ajiH ,,JIUIE  MOYKE 3HAUYUTH U HEKH JAPYTH IPEAMET KPHBHY-
HOT JieJ1a Wi opyhe KOjuM je KPUBHYHO J€JI0 U3BPIICHO.

37 A. Bophesuh (2003), 328.
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MIpEeACTOju My TIpaBaame xeme3oM (4. 150 [13), a ca apyre, YKOIUKO je 3aTeucH
Ha JIMIY MECTa, HeMa U3Boljema Apyrux JoKa3a u cieayje My cakaheme y BUIY
oCJIeTUbMBaha U CMPTHA Ka3Ha (ui. 149 J13).

Cama npxaBuHA YKpaJieHe CTBapH HUjE HY>)KHO MOpaJia Jla 3Hauu J1a j¢ BbeH
IprKajal 10 CTBAPH J0IIA0 Ha He3aKOHUT HaunH. [loMmohy ceoda, okpuBIbEHH je
MOrao JI0Ka3aTH Jia je CTBap Koja je MpeaIMeT KPUBUIHOT Jieia IPUOABHO O] HEKOT
npyror auma. OBO T0Ka3HO CPEACTBO je KOPUIThEeHO Kaja je MoCcTojata CyMmba y
HOTJIEy MPAaBOT U3BPIIHOLA KPUBHYHOT Jeia.’® OcyMmbuueHu Ou y Caydajy cyM-
e Ja je o oxpehere cTBapu nomao Ha HE3aKOHUT HAYHH, UMEHOBAO JIUIE O
KOjer je cTBap KYIHO, & YKOJIUKO OW U TO JIMIIE TBPAMIIO JIa je CTBap MPHUOaBHIIO
OIl IPYTOT, caciyIaBao O1 ce ¥ Taj MPETXOIHU JApKajall, CBe JOK ce He OU JOIIIO
JI0 JIUIIA Koje He OM MOTJIO JIa JIOKaXke OCHOB CTHLIamka YKpaJieHe cTBapu. Hajuenrhe
ce CBOJI MPUMEHIBAO0 y clIydajy Kpalhe cToke u Koma (,,CBOI KOBCKH'*), aTu Ol-
penda un. 193 /I3, mopen oBor cityuaja, TOBOPH O TOME Jia C€ MPaBIamhe CBOIOM
NPUMEHHUBAJIO U y CUTYyallMjaMa KaJia je y TUTamy IPYrd IpeaMeT KPHBHYHOT
Jieia KOjH je OTeT UM YKpaaeH.

3aKOHUK HHIIITA HE TOBOPH O MIPUBATHUM C8edoyumMd, Kao JIMITIMa Koja To-
KoM cyhema n3HOCe CBOja ca3Hama O YhibeHHIaMa OUTHUM 3a mpecyheme. V
onpenou wr. 80 1340 ce cmoMumse 0BO JOKA3HO cpencTBo. MelhyTum, oBa uIa
He CBel0Ye O KOHKPETHOj CUTYalLlUji BE3aHOj 3a CIIOp Ipea cyaoM, Beh o Heuemy
HITO je ’UMa JIAaBHO TIO3HATO. Y TOM CMHUCITY, OHU C€ M0 MPABHO] IPUPOIH TIPH-
6nmkaBajy caxierBenunrMa. ! Kao ciayxOeHe cBeoKe 3aKOHUK TIOMUILE HpuU-
ciliaea, OpraHa BJIACTH KOJU je CTPAaHKE IMO3UBA0 HA CYJl U MULOCHUKA, CBEIOKA
MPHJIKKOM U3/IaBaka IapCKUX JapOBHUIIA.

On uciipasa cy Hajuenthe kopunrheHn Biajgajgadka mucMa KojuMa ce HeIlITo
JlaBaJio WK HapehuBalo, a Kao MpUBaTHE UCIIPaBe KOpUITHEHU Cy TeCTaMEHTH
U mUcMeHa o ieno3utuMa.*? [TuTame je KOJUKO Cy IPUBAaTHE UCITpaBe KopHiihe-
HE y CYJICKUM CIIOPOBHMa, UMajyhu y BUAY Masiu Opoj MHUCMEHOT CTAHOBHUIIITBA.
Y u3BopuMa Hala3uMo MpUMep yrmoTpede MucMa Kao Jiokaza y KpUBHYHOM T10-
crynky: 30. anpuna 1410. ronune ynyheno je nucmo u3 JlyOpoBHHKA BOjBOAH

38 C. lllapkuh, Cpedrmosexosno cpiicko ipaso, Hosu Can 1995, 122.

30 cBenolMa HMa Mallo ojaTaka. J[edaHcka XpHCOBYJba CIOMHELE {OC/YX LITO j€ HCTO-
BPEMEHO 03HAYaBaJIO CBEJOKA M Takcy Kojy muiaha ceenok. Cuatarma Matuje Biactapa HaBoau
J1a He MOT'Y CBEIOYHTH POOOBH, CHPOMACH, CHH 32 Olla, HUTH OTall 32 CHHA, MAJIOJICTHHUIIH, TJTYBH,
HeMH, Jiyjanu u 6ayaaunu. CBeoke MoMUbe U JyCTHHI]aHOB 3aKOH, anu y JlyIraHoBOM 3aKo-
HUKY HeMa ITolaTaka o MpuBaTHUM cyackuM ceponnma (C. lapkuh (1995), 122).

40 3a mehe ceocke, 1a 060je, KOju Tpaxke, J1ajy CBEIOKE, OH MOJIOBUHY, & OH TOJOBHHY, 110
3aKOHY; KyJia peKHY CBEJIOIH, HEeToBO J1a je.

41 Anexcannap Bophesuh, ,,CBeI0IH Y CPEIHOBEKOBHOM CIIOBEHCKOM IpaBy*, 360pHuk
paoosa llpasnos gaxyniueiia y Huwy, 68/2012, 422.

42 b. Mapkosuh (1930), 44.
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Byxkocary u Jbyoumm na he Paxiia bopumuh 0uty 3aapikad y TAMHHITH TOKJIE
roj He 00e36enu jemie. ¥

Waxko ce ipusnarwe U3pUUNATO HE TIOMUE y JlyIIaHOBOM 3aKOHHUKY, HEMa
CyMHb€ J1a je OHO OMJIO 3aCTYIIJBEHO U Jla MY CE MOKJamala naxma. O ToMe cBe-
nmoun u perncka BykocaBa Koonspumha u3 Tpebuma koju je 8. mapTa 1413. ronn-
He 00aBeCTHO JIyOpOBavKH Cy/I Jia je MOXBATao JIONOBE OCYMIBUYCHE J1a Cy TIOKpa-
nu [Ipuboja Obpamosuha, Te 1a Cy OHM KPUBHITY IPU3HAIIM U Aa Cy HAMUAPHIIN
ca [Tpu6ojem.** Kao mro cMo Beh HaBeH, y ONTYKHOM MOCTYIKY CPIICKOT CPeji-
FOBEKOBHOT TTpaBa HUje MpaBJheHa pa3inKa n3Mel)ly KpuBHYHOT M MAapHUIHOT
nocrynka. Ctora cy 1o0ujeHUM TpU3HAKHEM OKPUBJBCHOT 3a CY/I HeCTajajie CBe
HEIOYMHIIE KOje ce€ TUIY ITPaBOT U3BPIIHOIA KpUBHYHOT fena. Hageno ¢popmain-
HE UCTUHE UCKJBYUUBAJIO je MoTpely 3a AajbUM HU3BOhEHEM JI0Ka3a, a KpUBHIlA
OKPHUBJHEHOT je cMaTpaHa TokazaHoM. CMaTpaMo Ja je | TeKCT 3aKJIETBE KOjy Ou
MoJIarao OKpUBJLEHH, O KojeM je Beh Ouito peun, nMao yTuiaja Ha moO0KHOT OKpH-
BJBEHOT J[a TIPU3HA KPUBUYHO JIeN0. Y CYIIPOTHOM, C 003UPOM Ha TO Ja ce u3Mehy
0CTaJIOT KJICO U 3/IpaBJbeM CBOjUX YKyhaHa U CTOKe, IOBEO OU Y IMUTAHkE ONICTAHAK
cBor momahuacTBa. MehyTnMm, y m3BoprMa KacHHjET TIeproIa NMa HHTEPEeCaHT-
HUX MPUMEPA KaKO CY OKPUBJHEHH IO ICUXOJIONIKUM ITPUTUCKOM 3aKJICTBE I10-
KyImaBaJm aa ,,bora mpeBape u cBOjy caBecT yryiie.”” Tako ¢y HEKH IMOj CBOja
CTOIMaJIa y OIaHIIMMa CTaBJbAJIA HOT'E OJ1 KOKOIIIKE UM HEKE JIPyre MepHaTe Ku-
BHHE, a 3aTHUM TEKCTY 3aKJIETBE Y ceOu (jep je 3akieTBa Ouia cTporo ¢hopMarHa)
JIOJIaBaJTHM U PEUH: ,,0]] KAKO CAMO Ha OBE HOI'€ CTA0", a 3aTHUM Ha IJIaC U3roBapaiu
ocTaTak Tekcra 3akierne.?

YKOIUKO OM MpU3HAKHE OKPUBJHEHOT U30CTAJI0, OKPUBJBEHH j& y TOKY TIO-
cTymKa Omo uCuTHBaH. JoK ce u3jammaBao 0 HaBoguMa Tyxoe, onpenda €. 161
J13 okpuBIbEHOM je 3a0pamuBaa a ,,Apyre pedr OTBOPHO TOBOPH HA TYKHUTEIbA,
HU 32 U3113jCTBO, HU 3a IPYT0 KaKBO JEJI0, OCHM Ja oAroBapa.” Jlakiie, OKpuBJLEHU
je 0o qy’kaH Jja caMO FOBOPH y BE3H Ca IMPESIMETOM CIOpa ¥ HUje My OUJI0 103BO-
JbEHO J1a 3TOHAMEPHO OKPHBJBYj€ TYKHOIIA 32 HEKO APYTO MPOTUBIIPABHO JETIO.
HcTu unan je cagpikao yrnyTcTBa CyaujaMa Jia He BEpyjy OKPHUBIbEHOM Y JIEHy
MCKa3a y KojeM he HapyIIaBaTu yrien Ty»KHOoIa, CBe JOK Ce MOCTYTaK He 3aBPIIH.
Onpenda uin. 167 I3 je uHTepecaHTHA ca CTAHOBUIITA OJI0PaHE OKPUBJHEHOT H
MoryhHOCTH TIpoMeHe BeTOBOT paHHjer uckasa: ,,Ilapaudapu, Koju ucxome Ha
CyIl IapCTBa MU, KOjy ped Oy/1y TOBOPIIIH y IPBUHY, TUMa pEYrMa Jla CE Bepyje
Y 110 TUM peYuMa Jia ce CyH, a 1o nocieilbuMa HulTa.” M3 Tora npousnasu 1a
OKPHBJLEHOM HHUje O1JI0 OMOTYHEeHO J1a O1I030BE CBOj PaHM]E IaTU KCKa3, TC JIa je
cyn 'y 003up y3uMao caMo MpBe M3jaBe CTpaHaKa M Ha FhMa 3aCHUBAO OJJTYKY.

4 M. Iynuh, Ciomennu Cpocku I (1858) 100, nas. npema: b. Mapkosuh (1908), 75.
44 Hag. npema: Ibid.
4 A. Josanosuh, 12.
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JlylIaHOB 3aKOHHK HE TOBOPH HHIIITA O TOPTYPH, aJli TO HE 3HAYH [1a je HHje
6ut0.4¢ Mapkosuh HaBozau 1a /I3 He 3Ha 3a TOpTypy*, T€ /1 je Ol BOJbE ONTYKe-
HOT 3aBHCHIIO Jia JTK he MpU3HATH KPUBHYHO J€JI0 HIIH HE, T Ja CY MPe TOPTYpe
pajuje IpruMemHBaHe Op/Iainje i Ipyra Joka3Ha cpeactsa. He xenehu na uzso-
JIMMO 3aKJBYUKe y BE3H Ca II0CTOjabeM TOPTYPE y OBOM MEPHO/LY, KoHCcTaTtoBahemo
Jla Ce y BU3aHTHjCKOM CPEIbOBEKOBHOM IIPaBY, UHje je MpeBoljerbe U MpHaro-
haBame cprickuM oTpedama 610 1eo U modeTHa (a3a 3aKOHOAABHOT paja mapa
Hymana®®, npuMermnBaia TOpTypa pajau fo0ujama npusHama.*

5. 3AKJbBYUAK

Cyncku noctynak y JlyniaHoBoM 3aKOHUKY je MPETEKHO OMO YCTPOjeH 1o
IpaBUIIMMa ONTY>KHOT Hadesa, Mel)yTum, MpuMeTaH je 3aueTak CXBaTarba [ KpIie-
e TI0jeIMHIX HOPMU HHje caMo cTBap nojenunia. Crora, y onpehenum ciyya-
jeBHMa, Kao IITO je, Ha IPUMep, U3BPIICHE KPUBUIHOT Aena kKpahe niu pa3ooj-
HUIITBA, pearyje Ap)KaBa M 1Mo CIy>XKO0eHO0] AyKHOCTH Nokpehe mocTymnak, Kako
OM Ka3HWJIAa M3BPIIMONA M JIEJI0BAJIa HA OTEHIIMjaJIHe YYNHUOLE 13 HE BpIIe
KpUBUYHA JETa.

V cthepu nokasHux cpeacrasa cpeheMo mpanoHaiHa v paloHaIHa JOKa3Ha
cpenctBa. MpamnuroHamHo JOKa3HO CPEICTBO, KAO IITO j& ,,[I0POTa*, HECYMELHBO
MOTHYE U3 CIIOBEHCKOT 00MYAjHOT TIpaBa M 0JIpa3 je BEJIMKOT YTHIIaja KOjH je pe-
JUTHja ©Maia Ha ApymTBo. Y JylmaHoBOM 3aKOHUKY MpallMOHaJIa JOKa3Ha Cpe-
CTBa Cy YWHUJIIU 3aKJIETBA, TOpOTa U 00XKUju cynoBu. tbiuma ce mokasuana ¢op-
MaJIHa UCTHHA, IITO 3HAYM Ja CY/ICKa OJUTyKa HUje yBEK 3HAYMIIa J]a C€ KPUTUYHH
noraljaj oqUTrpao OHAKO Kako je mpecyheHo.

Panmonanna gokasHa cpeicTBa HUCY OIMax MOTJIA Jia IOTUCHY TIOCTOjarbe
MpaIlMOHATHUX JOKA3HUX CPEJCTaBa, Ta je MapaJieTHO IMOCTOjarmhe U jJeTHUX H
Ipyrux Ouio obenexje CyJCKUX MOCTyMaKa TOr HEpUO/a, 1a U CPIICKOT CYACKOT
HOCTYIIKA. Y CYJICKOM MOCTYIIKY Cpel-oBeKoBHe CpOHje pannoHaiHa J0Ka3Ha
cpezcTaBa cy o0JInYeHuje, CBOJ, CBEOIH, UCTIPaBe 1 MpU3Hamke. OBUM JOKa3HUM
CpeICTBMMA ce TEeKHUJIO YTBphHUBamy MaTepHjaTHe UCTHHE, Tj. yTBphHUBamby Ha-
YMHA Ha KOjU je KPUBUYHO JIEJI0 3aKCTa U3PIICHO.

46 Cuesxana Bpkuh, ,,[Ipu3Harme OKPUBJLEHOT y CPIICKOM MpaBy jo 1865. rogune’, 360prux
paoosa llpasnos axyniueiia y Hosom Cady, 2/2004, 469.

47 B. Mapkosuh (1930), 45.

48 Jb. Kpksby, 59.

49V BH3aHTHjCKOM KPHBHYHOM MOCTYIIKY IpeMa OKPHUBJBEHOM je Morao 6utu oxpehen
MPUTBOP, CYACKH MOCTYNAaK HIje MOTao Jia Tpaje Ay’Ke OJ] JBE TOJUHE, TYKUJIAIl KOjH HHje YCIeO
y cHopy je Morao s1a 1o0uje UCTy Ka3Hy Koja Ou Ouja m3peueHa OKpUBIJHEHOM Ja je ocylheH, a Top-
Typa je urpasa senuky yiaory (Grupa autora, The Oxford Dictionary of Byzantum (ed. Alexander
P. Kazhdan), New York 1991, 548).
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Kaxo je n moka3zano, mprMeTHa je jaka TOKa3Ha CHara XBaTama OKPHUBJHCHOT
MPUITMKOM H3BPILIECHa KpUBUYHOT Aena (,,00auuenuja). Mako ux /13 He momumbe,
HECYMILMBO Cy 3HauUajHa palMOHAIHA JIOKa3HA CPENICTBA OWIIM IPU3HALE U CBE-
nouu. [Tocrojame 0BUX MIIM IPYTHX PalMOHATHUX JOKA3HUX CPEACTaBa 3HAUMIIO
0M MOKa3aHOCT KPUBHIE OKPUBJHLEHOT ¥ KOjeM CIIyUajy c€ HHCY M3BOAMIA Hpa-
[MOHAJIHA I0Ka3Ha cpelcTBa. TeK 0CyCTBO palMOHATHUX JOKA3HUX CpelcTaBa
j€ JIOBOJIMJIIO JI0 TIPUMEHE UPAIMOHATHHIX: Ha IPHUMEp, OKPUBIBEHHU Y OJHOCY Ha
KOjer HeMa MaTepHjaJIHuX JI0Ka3a, a Koju Ou ce ompaBlao ,,kejae3oM, OuBao ou
ociio6ol)eH oIroBOpHOCTH U TTahama CyACKUX TpoImrkoBa. Jlakiie, npannoHa Ha
JIOKa3Ha CpecTaBa cy Ouiia CyICHIMjapHOT KapaKTepa y OIHOCY Ha pallOHAIHA.
Taxohe, y cyackom MocTymnKy HEje Ono Moryhe KyMyJIaTUBHO MPUMEHUBATH U
pannoHaHa U HpallMOHaJIHA JOKa3Ha CPENICTBA: aKO je KpUBHLA OKpUBJbEHOT Beh
JIOKa3aHa HEKMM PAIllMOHAIHAM JIOKa3HHM CPEJICTBOM, CHAara OBOT JIOKa3a ce HH-
je Mora yOna)KuTH HEeKUM UPalUOHATHUM JOKa3HUM CPEICTBOM.

Kasia roBopruMo 0 1oJ10kajy OKpUBJBEHOT Y CYJICKOM MOCTYTIKY /13, mcTuaemo
Ja je MpUMeTaH CTaJeIIKH KapakTep NojeAnHux oxpenada. Ca jenHe crpane, y no-
TJIeNy JIOKa3HUX CPENCTaBa, Pa3IMUUTH CTAJICKH CYy €€ 3a HCTO KPUBUYHO JIEIO
MpaBAajii Ha pa3InyuTe HAauYMHe: 32 BJAacTeNy je OMII0 JOBOJHHO MpaBiarhe MOpPOT-
HUIMMA, JIOK Cy ce ceOpH MmpaBaaiu ,,komioM. Ca ipyre cTpaHe ¥ BpCTa U BUCHHA
u3peyeHe KPUBUYHE CAHKIIM]E j€ 3aBUCHIIA O CTAJICLITKEe TPUIIaHOCTH OKPUBJIbE-
HoT. OKpUBJBEHH j& TOKOM ITOCTYTIKA IT0JIarao 3aKjIeTBY, Koja je, uMajyhu y BUIy
YTHII4j peJIUruje Ha >KUBOTE JbYIU TOT BpeMeHa, MOIJia OMTH O[] yTHLIja 1a TOKOM
MOCTYTKa TOBOPU UCTHHY. 3aKJIeTBa Ce rmojiarala y PKBH, MPeJl CBEIITCHHKOM,
OKPHUBJBEHU C€ KJIEO 3APaBJbEM CBOjUX yKyhaHa u CTOKe, Ma je JIa)KaH UCKa3 KOA
MOO0KHOT OKPHUBJHEHOT JIOBOJIMO Y MUTaKkE ONCTaHaK JoMahnHCTBA U yCTIeX Hhe-
roBux Oyayhux mosbONpuBpeIHUX pagoBa. YKa3yjeMo H J1a je OKPUBJbEHU HAKOH
JTaTOT MCKa3a I0CTajao ,,po0 CBOJUX PEUN‘ — HHje MOTa0 J1a MeHha CBOj IPBOOUTHU
MCKa3, Kao W J1a je TepeT JA0Ka3uBama y Norjieny n3sohema ,,cBoaa“ OO UCKIbY-
YUBO Ha HEMY, T€ J]a C€ TOKOM MOCTYIKa MOPAo JAPXKATH Camo MpeJMeTa cropa
Y HHj€ MOTa0 ONTYXUBATH OIITEheHOTr 3a HEKO IPYro KPUBHYHO AETIO.

Ca oBe BpeMeHCKe JUCTaHIIe, HeKa 3aKOHCKa peliera /3 y norieny opranu-
3alije CYACKOT MOCTYTKA U IOKa3HUX CPEACTaBa, a CaMUM THUM U Y BE3H ca I10-
JI0)KajeM OKPUBJBEHOT, HECYMIHHBO 320CTajy 32 JIAHAIIHHM, JIOK Cy HEKa OJJaBHO
HamylITeHa u npesasulena. MehyTum, oBaj mpaBHU CHOMEHHK j€ ca CTAHOBHILTA
TeMe 3HaJajaH jep MpeacTaBiba MPBY KonuduKkamujy onpenada CyacKkor MmoCTyII-
Ka cpenmoBekoBHe CpOuje, KOojH je 0 Tajaa OMo peryaucaH yrilaBHOM HEITUCAHUM
00WYajHUM TIPABOM.
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The Court Procedure enacted by Dusan’s Code —
Evidence and Position of the Defendant

Abstract: This paper deals with the provisions on the judicial proceedings
of medieval Serbia enacted in Dusan’s Code. The aim of this paper is to provide
an overview and analysis of the irrational and rational evidence of that period,
as well as to point to the position of the defendant, bearing in mind this system of
evidence.

The judicial proceedings in Dusan’s Code were predominantly organized in
accordance with the rules of the indictment principle, however, what can also be
observed is the onset of the understanding that the violation of certain norms is
not only an issue of an individual. As a rule, the decision to initiate the judicial
proceedings was dependant on the will of the injured party, and only exceptionally,
in the event that the offense violated the public interest, the proceedings were
initiated ex officio.

In the sphere of evidence, it is possible to differentiate between irrational
and rational evidence. The oath, the jury and the divine courts are considered to
be the irrational evidence of this period. Among the rational evidence in Serbian
medieval law, there is mention of ,,oblicenije’ (capture of the offender in the act);
Lsvod*, which the defendant used to prove that he did not steal the object of the
crime, but that he came into possession of said object through someone else; in-
cluding witnesses, documents and confessions.

The existence of rational evidence meant proof of the defendant’s guilt, in
which case the irrational evidence was not presented. It was the absence of rati-
onal evidence that led to the presentation of irrational evidence, which means
that irrational evidence was subsidiary in relation to rational evidence. If the
defendant’s guilt was proven by rational evidence, the strength of this evidence
could not be mitigated by any type of irrational evidence, therefore it was not
possible to cumulatively apply rational and irrational evidence.

Some of the provisions of Dusan’s Code give rise to the division of social
classes, which was their characteristic: different social classes used different
evidence to justify the same criminal offense, and the type and severity of the im-
posed criminal sanction was dependant on the social class to which the defendant
belonged. During the proceedings, the defendant took an oath, which, given the
influence of religion on the lives of people at that time, could have influenced him
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to tell the truth during the proceedings. After the hearing, the defendant could not
alter his original testimony, and during the proceedings he was obliged to adhe-

re to the case in dispute and could not blame the injured party for another crimi-
nal offense.

Keywords: court procedure, Dusan’s Code, evidence, defendant.
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