[Ipernenam umanak 342.724:347(497.11)(094.5)
doi:10.5937/zrpfns52-16343

p Kusopao M. Pawesuh
zrasevic@yahoo.com

HEJUCKPUMUWHALINIJA V ITIPEJHALPTY
I'PABAHCKOI' 3BAKOHUKA CPBUJE

Canceiniax: Oopeddama de lege ferenda tipeonaypiua I pahanckoé 3axonu-
ka Cpbuje oilieopero je HeKOIUKo iyiiesa 3a 60pOy Upoiue OUCKpUMUHAYUje.
bopba tipoiuus ose oiiache Opywiusene iojase je mocyha tpema ceéa mpu weopu)-
CKa MOOena Mooena Upumjere byOCKUX upasa y UpusattiHom upasy: OupeKkiiHoM,
ilocpednom u tipasocyonom. Kao u y jagnom iipagy, HeouckpumuHayuja y ipeo-
HAYpiLy uma mipociupyKy upupooy, ilj. 3a6UcHO 00 HUB0A KOHpeluu3ayuje modice
ce nocmampaiuu kao: (1) jasnu uniiepec Koju yiuuue Ha Zpahancko-iupasHe 0OHoOce
itytlem HeoOpelheHuX Upasrux ojmosa y tekcily ipeoHaypiua, (2) Haveno wyma-
uerba u (3) 2pahancko Ipaso IuYHOCHIU, Koje je y Koperayuju ca 2palaHcKo-upasHom
obase3om erga omnes Koja ce caciloju y y30pacasaiby 00 Kpulera 0802 iipasda.
Mehyiuum, 060 fiocwedrve, a Hajmarbe CUOPHO 3HAUEHe HeOUCKPUMUHAYU]e KA
ceeobyxsaiune 0bagese He Modce OUU JaCHO UPeo3HAlO ) yMadersuma ipeo-
Haypida. Y cepxy eghuxacruje bopode upoiius OUCKpumMuHayuje upenasxice ce upo-
ilucusarve jeoHe ilaxee ceeodyxeaitine Zpahancko-ipasre obasese 0a ce He OUCKPU-
munuwty opyau. Ta obasesa ne cmuje 0a yepo3u ipaso Ha UpUSAHOCIL /byOCKOZ
ouha u jasHu uau UpUSATUHYU UHILEpeC KOju UMa 8eliu 3Hauaj 00 e2atuiiuapHos uHile-
peca y KOHKpeHUM ZpahancKo-upasHum 0OHOCUMA.

Kwyune peuu: neouckpumunayuja,unitiepec, Haueno, ipaso IudHociuu, 0oa-
6esa.

1. YBO/,

JenHa on OpojHUX TeMa Koja K0joj Tpeba IMOCBETUTH yKHY MaXKiby Y pacipa-
BU 0 Oynyhoj kogudukamuju cprckor rpaljanckor mpapa jecTe U OHa O OJTHOCY
AHTHIUCKPUMHUHAIIMOHOT U rpahanckor npasa. [Tonasehu o Tekcta npeaHanpTa
I'paharckor 3akonuka! (y majsem Tekcty I'3) y OBOM pajy ce mpeTpeca HEKOIHKO

'V oBoM pazy je pasmMarpaH paJHH TEKCT IIPUIIPEMIbEH 3a jaBHY PAaclpaBy ca alTepPHATHBHAM
npujernosuma ox 29.05.2015. ronune, 06jaBbeH Ha BeO cajTy MUHHCTAapCTBa MPABJE U Ip)KaBHE
ympase, gfoctymnan Ha arhiva.mpravde.gov.rs .
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BRXHUX MUTamka y TOM rorieay. [IpBo, a in npeioxkeHn cBeoOyXBaTHH rpalaH-
CKO-TIPaBHU OKBUP OMOr'yhyje OCTBapuBame COIMjaIHO OKEJBbHUX pe3yiTara y
0op6u mpoTuB auckpumuHanuje? Jpyro, 1a 11 y Ipemio;keHOM TEKCTy Tpeda
na Oyne mMjecTa 3a oHe HOpMe KOojuMa ce poBoau HeauckpuMmuHanuja? Tpehe, ako
Ma, KaKBa jecTe, OMHOCHO KakBa Ou Tpebdasto ma Oyae dopma, caap KiHa U ACjCTBO
jeIHEe TaKBe jaBHOIPABHE /Iy KHOCTH Y IpUBAaTHONPaBHOM KOHTekcTy? [lonazehu
Ol TEOPHjCKUX Ca3zHama O MPUPOIH 3a0paHe TUCKPUMHUHAIH]E Y TIPHBATHOM TIPaBY
o0jammaBajy ce IpeasioKeHa pjeliemha, Teé KPUTUIKN UCTIMTYje HHX0Ba yCKIia-
heHoct ca moctaBsbeHNM ToMahyM jaBHOIIPaBHUM U MeljyHApOIHUM OKBHPOM U
HBUX0BA MOAYJAPHOCT Ca Y30PHUM IMO3UTUBHO-TIPABHUM pjelllelhUMa U3 KOMIIa-
PaATHBHOT IIpaBa. Y UCXOMY Ce OIjerbyje MIPUPO/Ia, JOMAIIaj ¥ CBPCUCXOTHOCT IPEe/-
JIOXKEHUX MMO3UTUBHO-TIPABHUX PjellICHha ca aCIIEKTa lBbUXOBOT aHTHIMCKPUMUHA-
IIMOHOT TIOTEHITHjajia U Mpejiaxy MUHUMATHE HHTEPBEHIIHjE V TEKCT I'3.

2. TEOPUICKA U METO/IOJIOIIKA OITPEAJEJBEBA

Y 0BOM pajy ce mmojiasu of CTaBa 1a Me)yHapoJHOIIpaBHE M YCTaBHE TapaH-
[Mje JbyJCKUX MpaBa MOTY OMTH 1jeJIOBUTE U TIOTIYHE JEIMHO aKO MOAjeIHAKO
Ba)Xe y jABHOM M IIPUBATHOM IIpaBy.>

2.1. XOpU30HTAJHO [1€jCTBO JbYICKUX IPaBa U MOJEJIM IPUMjeHe

Tepen Ha KoMe je Moryhe caBmagaTu MpaBHOCUCTEMCKY YIaJbeHOCT jeTHE
jaBHOIIpaBHE YCTAHOBE KaKBa je HEAMCKPUMHUHAIIN]jA ca ycTaHoBaMma rpalhaHckor
MpaBa je jaCHO Ha3Ha4eH YCTABHOIPABHOM JOKTPHHOM XOPHU30HTAITHOT JEjCTBa
JBYJICKHX IpaBa, MpemMa Kojoj Cy jaBHE BJIaCTH OBJianihieHe He caMo aa ypehyjy
oxHOce u3Mehy npkaBe W MPUBATHUX JIMIA, HETO U J1a HHTEPBEHUINY Y OTHOCE
u3mel)y mpuBaTHUX Juia.’ Y MpaBHOj HAYIH U YIIOPESIHOM MIPaBy OBa JOKTPUHA je
mupoko npuxsaheHa y paznuautuM MomanuTeTuma: (1) HemocpenHa nmpumjeHa
JBYJICKUX TIpaBa 1 Ha OHA JIUIIa KOja MHa4e HUCY cyOjekT onpeheHor onHoca uzmehy

2V auTepaTypH Cy 4ak MPHCYTHA H OHa CXBaTama KOjUMa Ce MOTIYHO HErupa pasinka
usmel)y rpalanckux u Jbyackux npasa. Hip.: ,,Hema 6utHe paznuke uzmel)y jeaHOr mpuBaTHOT U
MOJUTHYKOT CyOjeKTHBHOT npasa.. [IpuBaTHO Cy0jeKTHBHO 1paBo je Takohe y Kpaji0j JINHUjH
MOJMTHYKO MpaBo. [ToNTHYKY KapakTep MPUBATHOT Cy0OjeKTHBHOT IIpaBa IIOCTaje joIl BUAJbU-
BHUJH aKO C€ CXBATH Ja je AaBame IPUBATHUX IpaBa rpahannma crenuduyHa npaBHa TEXHUKA
rpahaHckor npasa, a aa je rpahancko npaso crenuQuUHa MpaBHA TEXHUKA IIPUBATHOT KaIlHTa-
TU3Ma, KOjH je y UCTO BpeMe U jefaH noauTnuku cucteM. Xanc Kemsen, Oiuwita iieopuja iipasa
u Oparcasge, [lpaBuu akynrtet YHuBepsurera y beorpany, beorpan 2010, 172.

3 Manfred Nowak, U.N. Covenant on Civil and Political Rights, CCPR Commentary, N.P.
Engel, Kehl-Strasbourg- Arlington 2005, 632; Anexcanaap Jakuh, Egpoiicka konsenyuja o yo-
ckum tipasuma, komenidap, llentap 3a my6nuxanuje [IpaBHor gaxynrtera y beorpany, beorpan
2006, 13-14.
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IpkaBe W mpuBaTHOT nuna-Drittwirkung der Grundrechte (y 1lBajiapckoj, CP
Hbemaukoj), (2) mocpenHa mpuMjeHa, OJHOCHO 3pavyeHhe YCTABHOT CHCTEMa BPE/I-
HOCTH Ha mpuBaTHO npaBo (y CP bemaukoj, Uramuju, lmanuju, Janany) u (3)
npaBocyana npumjena (y Cjenumenum Amepuukum JIpxkaBama).* ¥V cprickom
MO3UTHBHOM IIPaBy U MPAKCH CY OTBOPEHE CBE HaBe/IeHE MOT'YHHOCTH MPUMjEHE
HEIMCKPUMHUHAIIM]E Kao MeljyHapo/IHe U yCTaBHE HOPME JBbYJICKHX TIpaBa y rpa-
hancko-mpaBHUM omHOCHMA. [IpBO, HEMOCPEIHA TIpUMjeHA je UMILTHUIIHpAaHA ¥
ynanoBuMma 16. u 18. ctas (1) YeraBa Penyomuke Cpouje (Con. riacauk PC 6poj 98/06).
Jpyro, mocpemaHa mpuMjeHa Mpou3ia3u U3 OpojHUX TpahaHCKO-TIPaBHUX OJpE-
0u koje canpike HeoapeheHe u OI1aHKETHE MOJMOBE TIONYT ,, TPUHYIHUX ITPOITHUCA,
JjaBHOT TIOpeTKa U 100pux obmyaja.“ Tpehe, CBaKOTHEBHOM IIPAKTHYHOM ITPHUMjEHOM
CHUCTEMCKOI' METOJIa TYMaueka Jlaje ce MPEJTHOCT HOpMaMa JbYJICKUX TTpaBa HaJl
OCTaJluM HOpMaMma, ¥ TUMe oMoryhyje ’HX0Ba IpaBoCyaHa IPUMjeHa.

2.2. O IMCKPUMHUHAIUjH H HeHOj 3a0paHu

Jla Ou ce HEMMCKpPUMUHAIIM]Aa XapMOHHU30Bajla ca yCTaHOBaMa TpahaHckor
npaBa MOTPEOHO je OATOBOPUTH Ha OpojHE amopuje y carieaaBambuMa Ipupoe,
cajiprkaja, COIMjaTHUX acIUpaIrja u noMaiiaja 6opoe MpOoTHB JUCKPIMUHAITH]E
y rpaljaHCKO-TIpaBHOM KOHTEKCTY.

[IpBa Temkoha ca kojoMm ce Tpeda CyounTH ce OMHOCH Ha HeonmpeheHocT mojma
JnucKkpuMuHanvje. Haume, mo3uTuBHONpaBHE AePUHUIU]E [TOjMA CY MIUPOKE U
HE TTOCTaBJbajy jaCHE MPaBHE KPUTEPUjyYME 3a Pa3IMKOBAmke U3Mehy paamu He-
JjeIHAKOT MMOCTYIama Koje Cy MPABHO OMPAaB/IaHE U OHUX KOj€ 3aCyKY]y IIpaBHY
kBanudukanujy onpehene paame kao guCKkpuMuHaTopcke.® JIpyrum prjeunma,
3aKOHOJIaBAIl HYjE a0 jaCHa YIIYTCTBAa O HAYMHY ONpaB/ama pajmke rpahancko-
MIpaBHOT Cy0jeKTa KOjH HejeMHAKO IMOCTYTA, Tj. HUCY MPEIu3upaHe TpaHuIle IpaB-
HO JIOITYIITEHOT OKBHPA c1000/1e TOT Cy0jeKTa J1a ce MoHaIIa 10 CBOM Haxolemy.
TaxBa ymyTcTBa ce MOTy IpoHahm y TeCTy TUCKpUMHUHAIIH]E Pa3BHjEHOM Y TTpaK-
cu EBporickor cyjia 3a JbyJIcKa IpaBa, a CacTojU CE Y HCIIUTHBAKY CPa3MjePHOCTH

4 Aharon Barak, Constitutional Human Rights and Private Law, Human Rights in Private
Law, Hart Publishing, Oxford-Portland Oregon 2001, 14-28.

5 Andreeas Heldrich, Gerhard M. Rehm, Importing Constitutional Values Through Blanket
Clauses, Human Rights in Private Law, Hart Publishing, Oxford-Portland Oregon 2001, 113-128;
YKusopan Pamesuh, 3abpana ouckpumunayuje y tipusaiunom ipasy, 3anyxxouna AHnpejesul,
Beorpan 2014, 44.

® Unan 2. ctaB 1. 3akona o 3abpann auckpumunanuje (Ci. rmacuuk PC 6poj 22/09): ,,[{nc-
KPUMHHALH]jA ¥ TUCKPUMHHATOPCKO TIOCTYahe 03HAYaBajy CBAKO HEONPABAaHO PABIbCHE Pas3-
JIMKE MM HEjeJHAKO MOCTYHambe, OJIHOCHO MPOIyIITame (MCKIbyYHBabhe, OrpaHHYaBabe UK
JlaBam-e IPBEHCTBA) Y OJTHOCY Ha JIMIA WK I'PYTIe Kal YWIAHOBE BUXOBHX MOPOAMLA , HIIH HUMA
Oyrcka auIa, Ha OTBOPEH MJIM IPUKPUBEH HAUKH, a KOjH Ce 3aCHUBA Ha pacH, 00ju KOXKe, ..M APY-
UM CTBapHHUM, OJJHOCHO MPETIIOCTaB/LEHUM CBOJCTBIMA (Y aJbeM TEKCTY: JIMYHA CBOjCTBA).
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YIIOTPHjeOJHEHOT CPEICTBA KOJHM j€ OTpaHUYCH jJaBHU HHTEPEC WIIH CyOjeKTHBHA
npaBa ca JISTUTUMHUM LUJbEM Kao pasyioroM 3a ynotpely Tor cpeactsa. Tum
TeCTOM ce YTBphyje 00jeKTHBHA M pa3yMHA OMPaBIaHOCT MOCTYyTaKa IpKaBe, a
y JIUTEPATyPH CE UCTUYC FEroBa MPUM]SHHBOCT U Yy OITHOCUMA H3Mel)y TPUBaTHUX
nura.’” 3aTto ce y OBOM pajy ce MoJjia3u OJ1 jeMHAKOT CTaTyca MPHUBATHOMPABHUX
Y jaBHONIPAaBHUX cy0jexaTa 1 MOryhHOCTH H3HAJaKemha YHU(POPMHOT Mjepuiia 3a
BaramC jaBHUX U MPUBATHUX HHTEpeca.

Hpyro, nuTama HEJOPEYCHOCTH U Mjepe pyIITBEHE TOKEJbHOCTH jeAHAKO-
CTH Ka0 CBpXe HEAMCKPUMHHAIIM]je YMHE HepjemuBy 3aronetky.® [Tocmarpano
MPaBHO-aKCUOJIOWIKY U MPABHO-MOJUTHYKH, TOCEOHO je TemKo GopMyIucaTu
MIpaBHE HOPME Ha HAYWH KOju oMoryhyje ontruManan 0ajaHc ocTBapHBamba eraji-
TapHUX ¥ JTUOCPATHUX TSKBH Y APYIITBY 32CHOBAHOM Ha MapaJurMy TAKMUYE-
1ha 32 OCKy/IHE pecypce.’ Y jaBHOM TUCKYPCY CY PHCTYITH OBUM KOMITTHKOBAHUM
npodiaeMrMa JeTepPMUHUCAHH UACOJIOMIKUM OIpe/jebehbiMa U CTOra HEIOMUP-
JBUBO PA3WYUTH: JOK JIHOESpATHO OPjEHTHCAHN TCOPETHUAPH HaJla3e IpaBy Mje-
Py OIHOCA jeMHAKOCTH | ciobone y hopmanHoj jenHakoctu,'” eranurapujaniu
ce 3alaxy 3a IpKaBHY HHTEPBEHIIN]Y paayd OCTBApPHBakAa jeMHAKOCTH MOTyhHO-
CTH WJIH TIaK IIYHY MaTepHjaliHy jeaHaKocT pe3ynrara.!! JeanHo Huje copHo 1a
yHU(DOPMAH MPUCTYTT OBOM KOMILTUKOBAaHOM MPOOJIeMy HHje HH MOTYh HUTH
kKopuctaH. Tpeba OCTaBUTH MIMPOKY IUCKPELH]jy 3aKOHONABIY J1a OAMjepaBa
Pa3TMIUTO CHEU(GUIHY TSKHHY OBE IPYIITBEHE BPHUjETHOCTH y OTHOCHMA KOje
peryinuiie, cpa3MjepHO CTENEHY 3aCTYIIJbEHOCTH jJaBHOT HHTEpeca U OMaCHOCTH
Ol yIpoKaBama Ipasa JIpyrux!'2.

7 David M. Beatty, The Ultimate Rule of Law, Oxford University Press, Oxford 2004, 165;
Bernhard Schlink, Proportionality (1) in: Rosenfeld M/Sajo A. (eds) The Oxford Handbook of Com-
parative Constutional Law, Oxford University Press, Oxford 2012, 723; Benedikt Pirker, Proporti-
onality Analysis and Models of Judicial Review, Europa Law Publishing, Groningen 2013, 25-26.

8 Huuu ce ma jKesba 3a jeTHAKOCTH MMa MOJIA3HIITE Y PYKHO] OCOOMHH JBYICKOT CpIia, y
31100u ¥ 3aBUCTH. HUKO He MOske /1a Oye OOJbH MIIM Mams-€ JIOII OJf MEHE; aKO CaM ja MH3EPaH U
ocTaiu To Tpeba aa Oyay...Anu, 3aUcTa, MH j€ )KEeJTUMO U3 pa3iiora IITO OHA MPEICTaB/ba yCIOB
3a 6maroctame apymTBa. Kanga ce Tepet koje qpymTBo Hamehe Ha cBoje mpuUIaJHUKE HEjEAHAKO
pacropesiy, He camo Jia aTH OHaj U0 KOjH je mpeTjepaHo ontepeheH, HEro 1mujesno IpyuITBo.
Texuuire je nomjepeHo, paBHoTexka nmopemehena, a npupoaHa nocjpeaua je 6opba y cBpxy Imo-
HOBHOT yCIIOCTaBJbakha PAaBHOTEXKE, LITO je MO/ U3BjeCHUM OKOJHOCTHMA BPJIO OMacaH MOAyXBaT
W yBHjeK IpeJcTaBiba MoK 3a Apymteenu pea.” Rudolf von Thering, Law as a Means to an End,
The Boston Book Company, Boston 1913,276-277.

° Roger Brownsword, Freedom of Contract, Human Rights and Human Dignity, Human
Rights in Private Law, Hart Publishing, Oxford-Portland Oregon 2001, 181-199; Matt Cavanagh,
Against Equality of Opportunity, Oxford University Press, Oxford 2002, 22 u 117; Eduard Picker,
Anti-discrimination as a Program of Private law?, German Law Journal, 2003, Vol. 04 No. 08.

10 M. Cavanagh, 11 u 143.

' Sandra Fredman, Discrimination Law, ,Oxford University Press, Oxford 2002, 193-194.

12 TpakTH4YHY UXJb IPABJE je yernocTaBa jeqHakocTu. L{usb MaTepujanHe npasje je ycro-
CTaBa yHYTpAIE jeIHAKOCTH, Tj, jellHaKOCTH n3Mely 3aciyre U Harpaje uin nak usmehy Kpusuie
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Cipeneha amopuja HETUCKPUMHUHAIIH]E CE€ OTHOCH Ha METOJI peTyJINCcama, Tj.
Ha HAYMH Ha KOjU ce paamba ca AUCKPUMHUHHUPAjyhoM mpaBHOM KBaJTU(PHUKAIIH]OM
He JomymTa. Y MpaBy JbYJCKUX IIPpaBa yCTAHOBA HEJMCKPUMHUHAIIM]E je PEIOBHO
KOHKpETHU30BaHa ynoTpeboM u3pasa ,,3a0pana.“ Tume ce ynyhyje Ha ob6aBe3y
JaBHUX BJIACTH Ja MpeIy3uMameM Mjepa U3 MHUPOKOT JHjarra3oHa CBOjUX aaMHU-
HUCTPATUBHUX, 3aKOHOJIAaBHUX, KA3HEHUX U JIPYTUX OBJalrhema y KOHAYHUIIH
ocTBape nim 6apeM omoryhe pesyiaTaT y BUIY jeIHAKOCTH CBUX (obligation of
result), y cknagy ca MehyHapoZHUM cTaHAapAuMa M moTpedaMa KOHKPETHOT
IpymTBa. MeljyHapoaHe ¥ ycTaBHEe aHTHUIUCKPUMHUHAIIMOHE HOpME Tpeba Jia
Oyy omeparyioHaIn30BaHe Y ONIITUM U TI0jeJHHAYHUM [TPABHUM aKTUMA JaBHUX
BIIACTH KOje ypehyjy onpeleHe qpymTBeHe OMHOCE Y KOjIMa ce TUCKPUMHUHAITH-
jajaBJba, a u3pas ,,3a0paHa’ 4ecTo He OMHKCY]je aIeKBATHO CaApKaj CyOjeKTHBHUX
mpaBa u 00aBe3a YHjUM C€ BPIIICHEM TUCKPUMHUHAIIH]a TPEBEHUPA UITH CAHKITHO-
Huure. Kako je y nureparypu JbyACKMX IIpaBa MPUCYTaH LIMPOK PACIIOH CTaBOBa
0 TIPaBHO] IPUPOIN YCTAaHOBE HEANCKPUMUHAIIH]E, 32 FBUXOBY KJIaCH(PHUKAIH]Y j&
CacBUM ynoTpebsbrBa JBOPKMHOBA TUCTUHKIIM]A JBYICKUX MpaBa 3aBHCHO OX
HHUBOA HUXOBE KOHKpeTu3zamuje.”> ¥ ToM cMuciy, HeTMCKpUMHHAIIH]a Ce MOXKE
carjiejaBaTi Kao jaBHa MOJUTHKA KOJOM CE€ OCTBapyje jaBHU MHTEPEC, HAUENO U
cy0jexTruBHO paBo. [Ipuje cBera, mpupoaa HeTUCKPUMHUHAIIH]E Kao jaBHE TIOJTH-
THKe ce MaHudecTyje y 3a0paHu JUCKPUMHHALMje Kao MITETHE U OMacHe Apy-
IITBEHE TI0jaBe y jaBHOM HHTepecy. Jlpyro, y IuTepaTypu MHOTH CXBaTajy OBY
YCTaHOBY Kao Haueso TyMaucka, OJ[HOCHO YXKHBakba JPYTUX JBYJCKUX MPaBa,
KOje MMa aKIeCOpHY, CYIICHIHjapHy ¥ HeayTOHOMHY mpupoxay.'* Tpehe, mpema
MPOMOHEHTUMA eralnTapu3Ma HeJMCKPUMUHALIM]a €BOJIyHpa y CyOjeKTUBHO JbY -
CKO TIPaBO Ha je[HAKOCT WM OapeM Ha HEAMCKPUMHUHAIIN]Y;!> TO IpaBo je Hera-
TUBHE IPUPOJIE, KOj& C& MOXKE U3PA3UTH U Y TIO3UTHBHOM CMHUCITY Kao cioboza.'®

u ka3He. [{nsb popmaliHe mpasje je ycrocTaBa BalbCKe jeTHAKOCTH, Tj. YHU(DOPMHOCTH MIPHM]jCHE
ycIocTaBJbeHE HOpPME Ha CBe cirydajeBe. PjemaBame mpBor mpobdiema je mocao 3aKOHOJaBIA, alH
OH MOXE YIIyTUTH CYAH]jy J1a TaMO TJje OKOJIHOCTH TO 103BOJbABAjy MM HAJIAXy caM MPHUMjEHU
cTaHAapA yHyTpalme paBHotexke. R. von lhering, 275.

13 Ponann JIgopkun, Cywinuna unousudyarnux ipaea, Cayx6enu muct CPJ u LIU]I, Beo-
rpan-Iloaropuna 2001, 179-182.

14 Bojun Jumutpujesuh et al., Mehynapoono tipaso myockux tipasa, beorpaacku neHrap
3a Jpyjcka mpasa beorpan 2007, 111; Jacua Omejern;, 3a0pana nuckpuMuHanuje y npakcu Eypor-
CKOT cyjia 3a JbyJICKa npaBa, 36opruk I11P3 59 (5) 2009, 886.

15 Dimitrina Petrova, Racial Discrimination and the Rights of Minority Cultures, Discri-
mination and Human Rights, The Case of Racism (eds.S. Fredman, P.Alston, G. De Burca), Oxford
University Press, Oxford 2001, 30.

16 Tako ce y HEKUM CITy4ajeBUMa HA3HMB I10jEJANHOT [IPaBa MK CI000IE TIOCPEIHO OIpe-
hyje ynyhuBamem Ha HEO3BOJFEHO MOHAIIAKE, HITP. TOBOPH C€ O 3a0paHU JUCKPUMHUHAIIH]C...
AKO je To moTpeOHO, y CBIM OBUM CiIydajeBUMa Moryhe je HeraTuBHO ozpeheny ,,3a0pany* 3ame-
HUTH HO3UTUBHO ofpel)eHoM ,,c100010M 0" TUCKPUMHUHAILIH]E...u3pa3 3a0paHa MOXKe ce IPEBECTU
y u3pas ,,ipaBo Ha“ Kao IITO ce HIIp. 3a0paHa TUCKPUMHUHALIN]je MOXKE OIPESAUTH 1 Kao IPaBo Ha
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TakBO MpaBo U3BjECHO MPATH MPATH OIIITa KOpelaTHBHA 00aBe3a erga omnes
KOja ce CacTOjH Y y3/ApiKaBary IpyTHX O IUCKPUMHHATOPCKUX MOHaMama. Mako
ce Ha3HaKe MPHUCTYIIa HeAUCKPUMHUHAITH]H K20 CyOjeKTHBHOM IIpaBy MOT'Y J1a TIpo-
Hal)y ¥ y IMpOKUM TyMmaderuma wiana 1. (pyopym Omnmra 3a0paHa JUCKPUMU-
Hamuje) [Iporokona 6poj 12 y3 EBporicky KOHBEHITH]Y O JBYICKHAM TpaBUMa U
OCHOBHMM ciobonama (y nassem Tekcty EK), He cmuje ce 3anemapuTu 1a oBa
onpenbda obaBesyje caMo jaBHOIIpaBHE OpraHe U Ja HHje MTUPOKO MpruxBaheHa y
ynopennom mipay.” Hu onpente Yceraa Cpbuje, Koje HHAYE BjepHO MPey3uMajy
W KOHKpeTH3yjy mMeljyHapojHe cTaH/ap/ie JbYICKUX MpaBa, He TOBOPE HUIITA O
omIIToj 3a0paHu JUCKPUMHHALIMjE Kao cyOjeKTHBHOM npaBy. Haume, yctaBHa
3abpaHa TUCKpUMUHALIH]E y WiaHy 21. Huje AeuHNCaHa Kao OIIITa, a CBpcTaHa
je y Onespak mon Ha3uBoM Hauena yuBama JbyACKMX M MalbUHCKHX MpaBa U
cnoboma, yMjecTo y oHaj Koju paspal)yje mojemnna JbyacKa mpana.

2.3. O HegucKkpuMHUHALHju y rpahanckoM mpaBy

Y HacTaBKy ClMjequ TOKYIIIaj 1a ce TOpe N3HECCHE MUCTHHKITH]E TTPUPOIIC
HEeMCKPUMUHAIH]e YIIOTpHje0e y TPUBAaTHOIPABHOM KOHTEKCTY, Tj. J1a C€ HellU-
CKpUMUWHAIIH]a U3Pa3d je3UKOM TpaljaHCKOT ImpaBa Kao jaBHU HHTEpEC, HAYEI0 U
CcyOjeKTHBHO TIPaBO, OJIHOCHO 00aBe3a.

[IpBo, y onpeherom rpahaHcko-IpaBHOM OITHOCY MPOOIIeM Cy30Hjama quc-
KpUMHHAIMje MOKe OUTH TOJMKO U3Pa)KCH Ja je Hy)KHa MHTEPBEHLH]A Y Taj
OITHOC KaKo OW ce 0CTBapro HEekH jaBHU uHTepec. OBy HHTEPBEHITH]Y oMOTyhyjy
Heozpehenn mojMoBH 1 OnaHkeTHe oapende rpaaHcKUX 3aKoHa, Koje oMoryhyjy
nnn ynyhyjy Ha nmpuMjeHy HOPMH jaBHOT mpaBa.'® be3 003upa Ha TO 1mTO je
OBaKBa MHTEPBEHIIM]ja YECTO HYXHa, HOTpebaH je mocebaH onpe3 U MaxkKJbUBO
oJIMjepaBarme leHUX KOPUCHUX M MTETHUX Mocsbeauna. Hanme, ceaka MoryhHocT
JjaBHOIIPaBHE MHTEPBEHIIM]E Y MPUBATHOIIPABHE OAHOCE j€ MPEIMET apryMEHTO-
BaHUX KPUTHKA 300T TIpaTehnx OMacHOCTH O] 00ECMHUIIJbaBamkha CaMUX TeMeJba
MPUBATHOT NIPaBa U3PaXKCHUX y HaYeIuMa ciio00ie, MPUBATHOCTH U Ay TOHOMHU]E
BoJbe!” M JIOKa3aHO HETATHBHUX yTHIIAja HA EKOHOMCKY €(pUKACHOCT Ha MOPAJTHO

jennakoct.” Camia ajun, Jbyocka ipasa, ipasnocuciiemcku oksup, [lpaBHu pakynteT YHUBEP-
surtera YHuoH, L{YIIC u Muctutyt 3a ynopeaHo npaso, beorpan 2012, 154.

17 Zivorad Rasevi¢, Ten Years of the ECHR Protocol 12: the Balkanisation of Non-Discri-
mination, Central and Eastern European Legal Studies 1/2016 EPLO Athens, 12.

18 K. Pamesuh, 42-45.

19 VTuiaj jaBHOT Ha MPUBATHO MPABO Ce OMKCYje cibenehnM M3pasuma: myOnuIu3anuja
MIPUBATHOT 1IpaBa; Haje3la, MHPMITpUpame, MelIamke, TyTamke, HHBa3Mnja, odorahnBame jaBHO-
IIPaBHUM HJejaMa, TPEIIaBbUBAbE, HCUCABAThE, TPOKIMAIHE; TOOSTOHOCHH TTOXO jaBHOT TIpaBa
jaBHOT TpaBa y MPUBATHO WJIM MPUBATU3allM]ja jaBHOT MIpaBa; IPOa0p, MPOLINPHUBAE OAPYYja,
noTunmaBame, UTA. Bnagumup B. Bonunenuh, Jasuo u ipusaiuno ipaso, Cnyx0eHU IMaCHUK,
Beorpan 2016, 408.
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nuaeGepeHTHOM c1000aHOM TPXKUIITY.2’ Tako je HIIp. BEMAUYKH 3aKOHOAABAIl
yianoM 19. (pyOpym 3abpana nuckpuMuHanuje y rpal)anckom npasy) ctas 4. u 5.
CBOT OIIITET aHTUIUCKPUMUHAIIMOHOT 3aKOHA?! HCKJbYUYHO HEroBY MPUMjEHY Y
MOPOAMYHUM, HACJbEAHUM, ofpel)eHnM cTaMOCHUM OHOCMMA U OJHOCHMA H3-
Melyy Jtrta xoja ¢y OJMCKO TIoBe3aHa.

Hpyro, HeAUCKPUMUHALIM]jA Ka0 HA4YeJlo ce MOXEe IMOCMaTpaTH U Kao jeJaH
BUJI KOHKpETH3aIlHje Hauesla paBHOIIPABHOCTH CTPaHAa Y MPUBATHOIIPABHUM O/I-
Hocuma??. MeljyTum, |UXOBO U3jeHaYaBambe He Ou Ouio ymyTHO U3 cibeaehnx
pasiora. HavuesoMm paBHOIIPAaBHOCTH Ce YCIIOCTaBJba (hopMasHa paBHOTEKa CTpaHa
y CBUM IIPUBATHONPABHUM OJHOCHMa, a 3a0paHa JUCKpUMHUHAILIM]e BaXKH U Kaa
TaKBH OJJHOCH HUCY YCIIOCTABJHEHU; Kajia jecy, IPpUMjebHBa je caMo Ha MojeTInHe
ofHOCce U 3amTrhena cBojcTBa IMYHOCTH. OBa [[Ba Hauesna MoTnaaajy mnoja pasiiu-
9uTe APUCTOTEIIOBE MapajurmMe MPaBUYHOCTH?®: IOK CE PAaBHOIIPABHOCT CTPaHa
M3BOAM M3 TI0jMa KOMYTaTHBHE MpaB/ie, HETUCKPUMHHAIHMjA TPETIOCTAaBIba OJJHOC
ca HajMame TPU CTpaHe, Y KOME je jeHa CTpaHa BJIacHa Jla ce TTOHAIa Pa3InIuTO
npema apyruma.’*

Tpehe, n3HEeCeHN Cy CHAXXHU apryMEHTH Ja C€ OHa CMaTpa CyOjeKTHBHUM
rpaljaHCKUM MPaBOM JIMYHOCTH IyTeM MPH3HABakba MpaBa Ha Pa3IHYUTOCT
WM TIpaBa Ja ce He Oyze nuckpumunucan.’® Ca apyre cTpaHe, Mopa ce YOUUTH
Ja 3a1THheHa CBojCTBa IMYHOCTH KOJI OBE JIBHj€ YCTAaHOBE MMajy Pa3InYHTY yJIO-
ry u oouM. Kox mpaBa TMIHOCTH OHA MPEICTaBIhajy 00jeKT IIpaBa M JUPEKTHO
Cy Be3aHa 3a JIMYHOCT, JIOK KOJl HeTUCKpUMHHALM]E TPEeCTaBIbajy OKHJIay 3a CTa-
BJbaHE Y TIOI'OH aHTUUCKPUMHUHAIIMOHE 3aIITUTE 110 OCHOBHMA KOJU HE MOPajy
Ja Oyny IUPEKTHO Be3aHH 3a IMYHOCT, OMYT APKAaBJHAHCTBA, MPEOMBAIHILTA U

20 Heinz-Peter Mansel, (2007). Allgemeines Gleichbechandlungsgesetz-persénlicher und
internationaler Anwendungsbereich, Festschrift fiir Claus-Wilhelm Canaris zum 70. Geburtstag,
Band I (Hrsg. Andreas Heldrich), C.H.Beck, Miinchen 2007, 809; E. Picker, 774.

21 Aligemeines Gleichgbehandlungsgesetz-AGG, 14.08.2006, BGBI. I S. 1897,1910. Kopunihen
j€ CHIJIeCKH MPEBOJI AOCTYMaH Ha http://www.gesetze-im-internet.de .

22 HajouurnenHuja MaHugecTamuja oBor acrekTa npas/e (jeIHaKOCTH, IPUM.ayT.) je Y
HpaBUJIMMA IPOTHB AUCKPUMHUHALIM]E, HAKO je UMIUIMIMTHA IPETIOCTaBKa H3a CBUX IPaBUIIa O
yroBOpuMa 1 yroBOpHUM obaBe3amMa Jia cTpane Tpeba 1a Oyay TpeTupaHe jeHaKo yKOINKO HeMa
no6por pasiora 3a cynpotHo.” Study Group on a European Civil Code and the Research Group
on EC Private Law, Principles, Definitions and Model Rules of European Private Law, Draft
Common Frame of Reference, Selier, Munich 2009, 69.

23 Apucroren, Huxomaxoea etiuxa, I'nobyc, 3arpe6 1998, 32-33.

24 KomyTaTHBHa IIpaB/ia 3aXTeBa HajMarbe JBa JIHIa, JUCTPUOY THBHA HajmMambe Tpu. OBa
nBa muna cy Mehy cobom paBHOIpaBHa, 01 OHA HajMase TPH JINIA, Mel)yTHM, OHO jeTHO Koje Apy-
re TepeTH WM X nopiaiihyje, TuM apyruma je HaapeheHo. ...KomyraTuBHa npaszaa je npasaa
[PUBATHOT TIpaBa, TUCTpUOYTHBHA IIpaB/a je mpasja jaBHor npasa.” ['yctas Pandpyx, @uioszo-
¢uja ipasa, llpasau pakynrer YHusepsutera y beorpany, beorpan 2016, 77.

25 Meuna Lpuuh, [ToBpene npaBa 0COOHOCTH U HEMMOBHHCKA ITETa, [Ipumjena aniuudu-
CKpUMUHAYUOHOZ 3aKoHOoOasciuga y ipaxcu, Llentap 3a mupoBHe ctynuje, 3arpe6 2011, 104-105.

26 Anojzuj @unxrap, lpasa auunocuiu, Cayx6enun muct COPJ, beorpanx 1988, 162-165.
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CIIMYHUX JIPYIITBEHUX Nprinka. [lopen Tora, ycraHOBa HETUCKPUMUHAIIH]jE UMa
HeoapeheHy calpKUHY M I0Malllaj y TOj Mjepu Ja c€ HE MOXKE y TOTIYHOCTH
YIIOMOOWTH TEOPHUjU U TEXHUIIN T'pal)aHCKOT MpaBa, jep 3a pa3auKy O YCTaHOBa
rpal)aHckor mpaBa He perynuuie jacHo oapeheHe rpahanckonpaBae oqHOCE, HUTH
TO YMHU MTPU3HABAKHEM Irpal)aHCKUX TpaBa Mmperu3Ho oapehene campkmae. OHa ce
caMo JjeIMMAYHO MOXKE TIOIBECTH 10/l yoOHuUajeHy TEOpHjCKy AeUHUIH]Y CY-
OjexTuBHOT Tpahanckor mpaBa. Hanme, cyOjekTHBHO oBiamrheme a ce He Oyne
JIMCKPUMUHKCAH Kao MPaBHO MPU3HATA U 3amTHheHa KOHKpeTHa MOryhHOCT U
npaheHo KopeTaTHBHOM 00aBe30M JAPYTHX, TIO3UTHBUCAHO j€ JeIMHO Y TIOjSTHHIM
JPYLUITBEHUM OTHOCHMA (paaHH OAHOCH,?’ 3amoll/baBamke, 00pa30Bambe, UTI.) U
3amTHNEHUM CBOjCTBUMA JTMIHOCTH (11071, paca, BjepOUCIIOBH]ECT, UT/.) KOje je
3aKOHOJIABaI] CBCPCTA0 Y IOMEH JAPYIITBEHE MOKEPHOCTH erauTAPHUX TEKHH. >
Ca gpyre cTpane, u3pa3s ,,3a0paHa™ Koju ce Beke y3 TUCKpUMHUHANH]Y yrmyhyje
Ha o0aBe3y CBUX Jla HE TUCKPUMHUHULIY Apyre, 6e3 003upa Ja I 0Boj 00aBe3n
KOpECTIOHINpa CyOjeKTHBHO IIPaBo J1a ce He Oyne TUCKPUMHUHUCAH, HEKO JTUIHO
WJIM TIaK IPYro cyOjeKTHBHO MPaBo. 3aTO OBa yCTaHOBA 33/10BOJbaBA CBE TEOPH]-
cke kputepujyme na Oyme cxBaheHa kao W3BOp cBeoOyxBaTHE rpalaHCKopaBHE
obaBese erga omnes. JlejcTBO OBOT OTpaHUYEHOT Cy0jeKTHBHOT IpaBa, OHOCHO
cBeoOyxBaTHE 0OaBe3e, orieqia ce y CykoOy aHTHIMCKpIMHHAIIIOHE HOPME Koja
oznpebhyje To cyOjeKTHBHO MpaBo WK 00aBe3y ca HOPMOM Koja HHaue ypehyje rpa-
harckompaBHM OMHOC y KOME ce IT0jaBUIa Paliba Koja 3aciIy’Kyje TUCKPUMITHATOP-
cKy kBasnugukanyjy. OBaj cykob ce paspjemana (OpMaTHOM WIH MaTEPUjaTHOM
JleporaIiijoM HopMe Koja mHadue perynwuiire ogpeher rpahanckonpaBHu ogHOC, Tj.
JIAaBaEkEM MPEIHOCTH Y IPUM]CHH XUjEePaPXHjCKU BUIIIO] HOPMHU WJIU TIaK HOPMU
KOja TIpeBarHe HaJi HOPMOM UCTE IIPaBHE CHAre.

3. IIPE/IJIOXKEHA PJEIIEBHA

VY npennanprty '3 ce Hanmaze MmHore oapende xoje ynyhyjy Ha onpernjesbema
3aKOHOJABIIA 110 MUTay N3HECEHHUX JMJIEMa O IIPUPOIH U IOMAIajy jaBHOIPABHUX
HOpMU y Tpal)aHCKO-TIpaBHUM OJHOCHMA, a TOCEOHO OHUX KOje Cy MPOTPaMCKH
yCMjepeHe Ka OCTBapUBakby MOXKEJbHUX 00pa3alia IpyIITBeHE jeIHAKOCTH.

3.1. Konkpernszanuja, TyMademe U NONyHaBambe MPAaBHUX MPa3HUHA

[Ipuje cBera, moceOHy NaXKwy 3aciyKyjy YBoIHE U omiirte oapenoe. OHe He
caJipyxe camMo OCHOBHA Hayvelta ¥ OITIITa MTPpaBHJia 3a MoHaIIamke cy0jexara rpalhanckor

27 Ipenpar Joanosuh, Haueno jenHakoCTH y pajHOM TpaBy, 360pHux padosa [pasnos
Gaxynitenia y Hosom Cady, 1/2018, 18
28 )K. PameBuh, 43.
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MpaBa, Hero ¥ YIIyTCTBA 3a MOCTyMamke MPABOCYIHUX U APYTUX opraHa koju he
TYMauuTH U npuMjerBaTi oapende I'3.2° Kako je HaBeneHo y unany 21., HaBe-
JIeHe onpende UMajy YHUBEP3aJHy MIPUMjCHUBOCT y IjEIOKYITHOM TOAPYUjy
ofiHOCa Koje peryiuie I3, a 00nsbexeHe Cy CHaKHUM jaBHOIIPAaBHUM U jyCHATpa-
JUCTUYKUM HapaTHBOM KOjH OCTaBJba IUPOK IIPOCTOP MPUMjEHH HOPMH JBYICKAX
npasa y rpaaHckoM IpaBy U 3aTO CHUT'YPHO TIOTOyje 60pOH IPOTHB JUCKPUMHU-
Hanuje. UnenTnano unany 1. YAuBep3aHe qekirapamnuje o JbyJACKIM IIpaBuMa,
y wiany 2. ['3 kao nuspeBu cy mpokjiamMoBaHu ypoleHa ciobona u jelHaKoCT
JByNICKUX Onha y TOCTOjaHCTBY M IIpaBHUMa, a TIpaBia je u3pakeHa Kao OCHOBHA
acnipanuja ['3.

Hawmjepa mpupehuBada qa cHa)XHUM jaBHOTIPABHUM JHCKYPCOM 00e301jenu
OCTBapHBabE ETAIUTAPHUX TEKIHH Y TpaljaHCKO-TIPaBHUM OTHOCHMA je U3pasKe-
Ha M3/IBajarbeM Havella jeJHAKOCTH JbYICKUX IIpaBa U3 Hauela pPaBHOIIPABHOCTH.
Hauwme, y unany 3. '3 (pyOpym JeqHakocT JbyICKMX ITpaBa), KOju HeMa MaHAaH y
TekcTy Bakeher 3akonHa o obnuramuonuM ogHocuMa (y gajbeM Tekcty 300, Crr.
muct COPJ 6poj 29/78 u namwe), npoknamyje ce y cTaBy l.,,1icTa 3aKOHCKA 3alITH-
Ta MEJOBUTOCTH JBYJICKHX IIpaBa y CBUM 00JIacCTUMa KOja YHHE PEAMET HHeTOBOT
perynucama, ITO je Ha Tpary Mojeja HeNoCcpeaHe MPUMjeHe JbyICKUX MpaBa.
V crtaBy 2. HCTOT 4JlaHa 3adyXKyje ,,CyI WA APYTH HAIJICKHU OpraH™ ma
MpHUMjerbyje UCTY 3aIUTUTY Ha CBE CyOjeKTe M0 OTBOPEHOM CIIHUCKY 3aIlITHNEHUX
cBojcTaBa. HaBenene oxpende ce MOTY TYMadUTH Y TIPHJIOT OMIPEjesbemha MPH-
pehuBaua kako 3a HEMoCpenHU MOJEN MPUMjeHe JbYICKHUX MpaBa y MPUBATHOM
TIpaBy, TAaKO U 3a MIPaBOCYIHU. 3a pa3TUKyY O IPETXOIHE Bepanje HampTa u3 2014,
TOAMHE, U3pa3 TUCKPUMHUHAIM]A jé N30CTAaBJbEH, HAKO j€ eBHICHTHO J1a CE OBOM
onpendoM KOHKpeTH3yje MehyHapoHa 1 yCTaBHA 3a0paHa jaBHUM BJIacTHMa Ja
muckpumunniny>? u3 [porokona 6poj 12 y3 EK u wnana 21. ct. 1. 1o 3. Yerasa.’!

29 Bun. Komucwuja 3a uspany I'paljanckor 3akonuka, I pahancku saxonux Peiiybnuxe Cpouje,
PaoHu iekciu UpuiipeM/mbet 3a JasHy pacipagy ca anidepHaiuusHum ipednosuma 00 29.05.2015.
2ooumne, http://arhiva.mpravde.gov.rs , 8.

30V nperxonHoj Bep3uju npeananpra ['3 koju je o6jaBiben 2014, rogune (1ocTynHa Ha
http:/www.kopaonikschool.org/gradjanski_zakonik.html) Huje 610 ogpende o jenHaAKOCTH Jby -
CKHX IPaBa, a HA4eJI0 PABHOIIPABHOCTH je OmIIo hopMyircaHo Ha cibenehu HauuH: ,,Y rpahaHcko
IpaBHUM OJHOCHMA CYOjeKTH UMajy jeqHaKy U oaroBapajyhy 3akoHCKY 3aIinTy, 63 AUCKPUMHHA-
nuje.” M31Bajame Havena jeAHAKOCTH JbYACKUX IIpaBa O Ha4esa PaBHOIPABHOCTH, KA0 U MOBE-
3MBaKE Ca IOJMOM TUCKPUMUHAIIH]E je ONPABIaHO Y TPABHOCUCTEMCKOM CMHUCITY, jep je yekiaheHo
ca yCTaBHHUM pjelliemheM U3 wiaHa 21., a Takohe U y TeOpHjCKOM, jep jacHUje yKasyje Ha pa3iIhKe
u3Mel)y aucTpuOyTHBHE U KOMYTaTHBHE IPaB/ie, OJHOCHO Pa3JINUUTa 3HAYCHA [10jMa jeAHAKOCTH
y jaBHOIIPABHOM U MTPUBATHOIPABHOM KOHTEKCTY.

31 Ipen YcTaBoM 1 3aKOHOM CBH Cy jenHakn.CBako HMa IPaBo Ha jeHAKy 3aKOHCKY 3allITH-
Ty, 0e3 TuckpuMuHanyje. 3abpameHa je cBaka JUCKpUMUHAIN]a, HETIOCPEAHA HIIH IOCPEaHa, 1O
O1JI0 KOM OCHOBY, @ HAPOYHMTO 1O OCHOBY pace, 10Jia, HallHOHAJIHE MTPUIAHOCTH,APYIITBEHOT
nopeka, pohera,BepOrCIOBECTH, HOJIUTHYKOT MM JPYTOT YBEpEeHa, MMOBHOT CTaba, KYJITYpe,
je3uKa, CTapOCTH M IICUXUYKOT WM (GU3MYKOT HHBAIHIUTETA.
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Haueno paBHompaBHOCTH cTpaHa n3 wiaHa 11. Baxkeher 300 m3MujemeHO je aeKIia-
paunjoM y unany 7. (pyopym PaBHOmpaBHOCT) na cy cyOjekTu rpalh)aHcKonpaBHHX
OIlHOCA ,,ITPaBHO jemHaku. Pazmuke y popmymnamujama cy pa3yMJbHBE aKO c€ TMa
y Buay Aa wiad 11. 300 HauyenHo perynuile ogHoce inter partes, 3a pa3iuKy oJ]
gnana 7. I'3 koje je de lege ferenda mpenBuhen Kako 3a oHOCE inter partes, TaKO
u erga omnes. Kopucrehu ApucToTenoB je3uk, Moxke ce pehu aa je cBpxa uiaHa
7. 1’3 mmpa, jep je y byHKITHjH KaKo KOMyTaTHBHE TaKO U JUCTPUOYTUBHE ITPaB-
ne. Ca npyre ctpane, unad 11. 300 ynyhyje camo Ha KOMyTaTUBHY IIpaBay.
Tume ce Moxke 00jaCHUTH U TIPecesheh¢ HaUela jeTHaKe BPHjeIHOCTH y3ajaMHUX
JaBama Kao pediekcrje KOMyTaTHBHE MTPaBJie U3 OCHOBHHUX Hauelna, Tj. U3 YiaHa
15. 300 y Onespak 6. ['mase 1. I'3 (pyOpym YToBOp), KOjH C& OJHOCH Ha TBOCTPAHO
obaBe3He yroeope, uian 257. I'3 (pyopym Haueno jenqHake BpeqHoCTH). 32 pasiiu-
Ky on unaHa 3. ['3 kxoju je mpeTekHO jaBHOIIpaBHE IPUPOIE U KOju onpelyyje oda-
BE€3y JaBHUX BIJIACTH Ja HE TUCKPUMHUHHUIY, Y 7. I'3 unany U3 Hauena HEAUCKPH-
MHHAIIH]e HUCY KOHKPETH30BaHA HUKAKBa Cy0jeKTHBHA ITpaBa MiH obaBese. Jlasbe,
3aMjeHa u3pasa ,,paBHOIPABHOCT  ca ,,IpaBHA jeTHAKOCT, * je CUTYPHO HOCIbEeIH-
11a OTIpeijeJberha 1a CE HCTaKHE Makhe aMOUITHO3aH ITPUCTYII TIOjMY jeTHAKOCTH.
Hauwme, oBaje ce ounraeqHo paau o GopMaliHOj jeAHAKOCTH MOCTYyTama, Koja He
mozipa3yMujeBa OMII0 KaKBY Ip>KaBHY WHTEPBEHITH]Y Y CMHUCITY TIOCTH3amba je/I-
HAKOCTU MOTYhHOCTH MM nak pesynraTta. OBO pjeliemhe ce YNHU IPUMjepEeHIM
y rpahaHcKo-TIpaBHUM OTHOCHMA KOjH CY TI0 CBOjOj TIPHUPOIH MaFhe EraJIATApHOT a
BUILIE TAKMUYAPCKOT KapakTepa. [Ipu ToMe, OHO HIUMM He orpaHuyaBa oBJjamrhe-
ha jaBHHUX BJIACTH Ma aQUPMATHBHHUM MjepaMa MO3UTHBHE TUCKPUMHUHAIIH]ES
0CTBapyjy MaTepujajiHe pe3ysTare y OHUM APYIITBEHUM OJHOCHMA U CBOjCTBUMA
JIMYHOCTH 3a KOje TOo orujeHe notpeduum. [pumjenom argumentum a contrario
MOXeE C€ 3aKJbyUHTH JIa JIeKIapaiuja o ,,IpaBHOj jelIHAKOCTU  HCKJbYUYje Mojam
(hakTUIKe, MATEPHjaTHE JEMHAKOCTH U TaKO JISTUTUMHIIIE OMHOCE (PaKTHUKE HAJ-
MohH y ogHOCHMa peMa ApyTruMa. To yKJbydyje H CaCBUM JISTUTUMHY CI0001y
rpahancko-mipaBHOT Cy0jeKTa Ja Mo CBOjOj BOJBH PA3IUIUTO TPETHUPA JUMA Y
WCTHM HJIM CIMYHUM CUTYalldjaMa, OHOCHO J1a UX TPETHUpa UCTO y PA3IUYUTHM
cUTyalujama.

[ocTaBsbenu O6anaHc co0o0e U jeTHAKOCTH CBAKAKO 3aCIyKYje AaJby KOH-
KpeTH3alnjy y TOCEOHNM 3aKOHHMMa, KOji Tpeba 1a MPEIn3HO U3Mjepe APYIITBEHY
onopTyHocT (axkTruke Mohu rpahaHcKo-paBHUX cy0jekara 1 yTUlaja lbUXOBUX
MOCTYyTIaKa Ha OCTBAPUBAaE erauTapHuX Texmy. [1ITo ce Tude camor ['3, mpu-
pehuBauu cy ce onpeaujeNnin 1a eKCINIMIUTHO 3a0paHe TUCKPUMHUHALHA]Y Y
cBera TpH ofpende KojuMa Ce PEeTyITUITy OMHOCH y KOjHMa j€ eTaluTapHU jaBHU
MHTEpPEC TOJIUKO Ba’kaH J1a je HY’KHO Jla ce yTude Ha (pakTHUUKy HaaMmoh jemHor
rpahancko-ipaBHOT cy0jexTa. TakBUX oHOCA Y Tpal)aHCKOM IPaBy CHTYPHO MMa
MHOT'0O BHILE, aTi Tpeba MMaTH y BUly Jia TOCTOj€ APYyTre ONUCaHe UMILTUIUTHE
MoryhHOCTH aHTHIUCKpUMHUHAINOHE 3amTuTe. [IpBe nBHje ce ogHOCe Ha OmIIITe
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yCIIOBE yToBapama ocurypaBajyhux npymrasa u 6anaka. Y unany 1398. (pyopym
3abpaHa TUCKpUMHHAIM]E) yroBapayy OCHT'ypamba HMOBHHE WIIH JIMLA A0/jEIbY]y
ce onpehena rpahanckonpasHa oBianrhema KojuMa ce orpaHHYaBa ayTOHOMHja
BOJbE OCUTYpada. YroBapay ocuUTypama ce ociodalha o oHux odaBe3a U3 yropopa
0 OCHUTYpamy KojuMa ce Kao (pakTop MPIIMKOM U3padyHaBarmba IpeMHuje 1 HaJoK-
HaJie OCUTYypamwa y3umajy numerus clausus 3amrnheHnx ocobnHa JIMYHOCTH, a
TO Cy TOJI ¥ TOJIMHE JKUBOTA, U3Y3€B Ka/Ia je TO ONpaBIaHO aKTyapCKUM U CTaTH-
CTHYKUM nogauuma. OBaj u3y3eTak ce He OJHOCH Ha TpyIHONYy, MaTepHHCTBO,
HAITMOHATHO, PACHO MJIM €THUYKO TIOpHjekII0. MicToM onxpendoM ce oBiamrhyje yro-
Bapay Jja OTKakKe yTOBOP O OCUTYpamby aKo ce HeANCKPUMHUHALIM]a KPIIH Y cy0jek-
THBHOM POKY o1 1Ba Mjecena. Jpyro, y unany 1608. (pyopym Hadena 3amture)
ce onpelyje HEAUCKPUMHUHALIM]jA KA0 jeTHO O Hauelsla 3alITUTe KOPUCHUKA OaH-
Kapckux yciyra. Tpeha oxpenda y kKojoj ce HEAUCKPUMHUHAIN]A €KCITAIIUTHO
MOMUIbE je oHa u3 wiaHa 2285. (pyOpyM 3abpaHa JUCKpHUMHHAILIH]E), KOjJOM Ce
onpehyje rpahanckompaBHa 006aBe3a erga omnes na ce MOMITY]y IpaBa IjeTeTa u
3a0parbyje CBaKka TUCKpPUMHHALIH]a [10 HEOPaHMUYESHOM CITHCKY 3aIITHEHHX CBOj-
CTaBa JUIHOCTH yHoTpeOoM hopmyraluje ,,Ito OHUI0 KOM OCHOBY, @ HAPOUUTO I10
OCHOBY..."

Cipenmeha HOBOCT ce OTHOCH Ha MOTYNHOCT JOJaTHOT OTpaHUYeHha cI0001e
ypehuBama rpahaHckux ogqHoca ynoTpedoM HeoapeheHNX MpaBHUX MOjMa IIpeMa
MOJIeITy 3paderha YCTAaBHOT CHCTEMa BPEIHOCTH Ha MPUBATHO MPABO, Tj. MOAETY
nocpenHe npumjene. Haume, nopen Baxkehux orpanuuema cao0oae yropapama
y BUAY NIPUHYIHUX MPOIHCA, jaBHOT TIOPETKa M JoOpux obdmyaja n3 unana 10.
300, y unany 6. I'3 (pybpyM AyToHOMHU]a BOJBE) CE A0aje K HOBH I10jaM, a To je
Mopait. Tume ce omoryhyje jorm jeaHa MpUINYHO MUPOKa MOTYhHOCT HHTEPBEH-
[Mje aHTUIUCKPUMUHAIIMOHMX HOPMH y T'pal)aHcKoipaBHE OAHOCE, 003UPOM Ja
j€ IMCKpUMHHAIIH]A y TUTePaTypH IIPero3HaTa Kao HerokeJbHa IPYIITBEHA I10-
jaBa yrpaBo u3 MopanHux pasnora.’? Ca apyre ctpaHe, Tume ce nopehaBa pusuk
Jla KOPUCTH o1 cy30Hjama NUCKpUMHUHANMje Oyny Mame on mpatehe mrere Kojy
TaKBa jaBHOIIPaBHA MHTEPBEHIINja MOXKE M3a3BaTH MO0 EKOHOMCKY €(PHKACHOCT U
c1000/Ty IPUBATHONIPABHUX CyOjeKkaTa. Y TOM CMHCITY, MOJKE CE€ TIPUTOBOPHUTH Ja
y mpennoxkeHoM Tekery '3 Huje npomucana hopmyia 3a oqMjepaBame CynpoT-
CTaBJbEHUX WHTEpECa, HavesIa WIN Cy0jeKTUBHUX IIpaBa, KakBa je HIIp. OHa O orpa-
HHUYaBamy JbYICKUX U MAHHCKUX MpaBa u3 wiaHa 20. ctas 3. Ycrasa.’® OBaj Tect

32 Christopher McCrudden, National Legal Remedies for Racial Inequality, Discrimination
and Human Rights, The Case of Racism (eds. S.Fredman, P.Alston, G. De Burca), Oxford University
Press, Oxford 2001, 306-307.

3 T'panuiie AOMyIITEHOT 00MMa OrpaHMYEHa WK OJICTYIIaka Cy: CBPXa KOja e HACTOjH
noctrhu orpaHUYEHEM 1 IPOIIeHA OpraHa KOju Oydyje O TOME /1a JIM ce CBpXa Morjia nmoctuhu
U ca MalbHM OrpaHuyereM npasa. OBa ycTaBHA NpaBuia 1e(UHUILY OCHOB, OKBUD U TPAHUILY
HOCTYyIama MPUIMKOM OJUTY4YHMBaha O OIPaHUYCHY WIIM OJICTYIAlby OJl yCTABOM I'apaHTOBAHUX
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cpasMjepHOr y0rakaBama jecTe HacTao Y TEOPHjH U IIPAKCH JaBHOT TIPaBa, aTu My
MMa MjecTa U y mpuBaTHOM npaBy.>* Haume, y muteparypu rpaljaHckor mpasa cy,
mopen KJIACHYHUX METO/a TyMaduema u3pakeHnx y wiany 12. I'3 (pyopym Tyma-
yerwe 3aKoHuKa) popMmynucaHu HoBU. Mi3Mely ocTtasor, paau ce 0 METOAY Mpak-
THYHE CJIOTE FUIH TTaK TyMadekha CariacHO YCTaBy, KOjHU JOHEKJIE U3pakaBajy OBaj
tecT.*> OBaj TECT Cce MCTO TAKO MOXKE CXBATUTH U KAO jeaH aCleKT CHCTEMATCKOT
WJTU TEJICOJIONIKOT TyMadeha HOPMH HCTE MTPaBHE CHAre ajii CyNpPOTCTaBILEHOT
caapikaja, KOju ce He MOpa HY)KHO OKOHYATH NOTIYHOM MaTepHjalHOM Jepora-
IIMjOM jeIHe Ol ’HUX. Ba)XHOCT TecTa Cpa3sMjepHOCTH y OBY CBPXY CE€ HE MOXKE
MPELUjEHUTH, jep ce Pau 0 Hen30jexKHOM CPeACTBY IpuiarohaBama ;KUBOTHIUM
peaTHOCTHMa MMOHEKa Hepa3yMHHX M JIPYIITBEHO HECBPCUCXOJHUX pe3yiTaTa
CITHjere U CTPOre MO3UTUBUCTHYKE XepeMeHyTuke. ¢ Mako ce camom ynotpeGom
JYCHATYpaIUCTHYKOT HapaTHBa y TEKCTY 3HAYAjHO YMambHJIa MOTYRHOCT ITO3UTH-
BUCTHYKHUX IPETjeprBamba, OBaKBa jeqHa oipenda O umak uMaja Mjecta y YBoa-
HUM U OMIITHM ofipendama. tbome Ou ce naa KOIMKO-TONHUKO MOy3/1aHa YITyTCTBa
3a paspjelaBame TeIKUX, HAXKaJIOCT U Hen30je:KHUX Kolu3uja rpahanckonpas-
HUX HOPMH HE CaMO ca HOpMaMa HeMCKPUMUHAIIM]Ee, HETO U ca IPYyTUM HOpMa-
Ma jaBHOT M IIPUBATHOT IpaBa.

VY umanosuma 14. u 15. I'3, koju perynunry HauWH MOMyHhaBarmba MPaBHUX
Mpa3HUHA, HAjla3e ce YIyTCTBA TyMaylMa IpaBa y KojuMa ce Mory nmponahu jour
HEeKe MOTYNHOCTH ITpIMjeHe aHTHANCKPUMUHAIIMOHNX HOpMU. Tako ce y wiany 14.
Kao MpaBHU U3BOPU HCTe cHare kao '3 HaBozae onmrenpuxsaheHa mpaBuia Me-
hyHapomHoTr TIpaBa u MOTBpHeHN MeljyHAPOIHU YTOBOPH, IITO Tpeda TyMadnuTH
y CKJIaZly ca yCTaBHUM OfiperdaMa 0 HHKOPIOPUPAay M HEMOCPEAHO] TPUMjEHU
OBHX HOpMH MelyyHapomHOT mpaBa, OHOCHO JBYJICKAX W MalbUHCKUX TIpaBa W3
wiaHoBa 16. u 18. ctaB 1. Ycrasa. [{pyra moryhHocT npuMjeHe aHTHINCKPUMHU-
HallHOHUX HOPMH OTBapa ce y ujaHy 15. Koju Haake HeTOCpenHy MpUMjeHy

JpyAcKuX mpasa.” Mapujana [1ajsanunh, [ToBpena 3abpane AcCHKpUMHUHAIIH]E TIO TIOJTY KAO0 OCHOB
orpaHUYeHa JbYIACKUX NpaBa, 360opHuk padosa [lpasnos ¢axyniveida y Hosom Caoy, 2/2009, 11.

34 Bug. mip. wian 32. cprckor '3 u3 1844. rogune: ,,AKO ABOjUIIa MM BHIIC KX jeHAKA
paBa uMajy, MOpajy ce UCTa Tako yIoTpebsbaBaTy, Aa jeHO Mope/ APyTrora U cBa CKyIia y 1eJo-
CTH OICTAaTH MOTY. AKO TO HHje Moryhe, oHla 0 KOJMMYUHH jeJIHO IpyroM Tpeda jJa MOIyIITa;
aKo JIM Tako He Ou Moryhe OuJ0, oHIa Mamke Behem momycTuTH Mopa.*

35 O MeToay NPaKTHYHE CIIOTE: ,,...HahH TAaKBO PELICHE a Ce CBaKa 0Jl CYKOOJbEHUX HOp-
MU OJJHOCHO CBAaKO Ol CYKOOJbEHHX Hayesla OCTBApU KONUKO je Moryhe, a He Ja ce jeTHOCTpaHO
ocTBapH Ha padyH apyror.” Ayrop untupa K. Hesse. Bnagumup B. Bogunenuh, I pahancko tipaso,
¥800 y 2pahancko iipaso u oiwitu deo, IlpaBnu Gaxynrer Yausep3urera YHUoOH 1 CirykOeHU TI1a-
cHUK, beorpan 2012, 85, 166-167. OBaj MeTOn TyMauera OUUTIICTHO UMa NTaHJaH y JIBOPKHHOM IIpH-
CTYIly pjemaBama ,.hard cases.” [To memy, cykoOn HOpMH JbYICKHX IIpaBa K0ja Cy KOHKPETH30BaHa
Kao Hayela He pjeranajy JeporannjoM Hero Mel)ycoonnm yonaxkaBameM. Ymop. P. IBopkus, 282.

36 O cBpCHCXOHOM TyMaueky npasa Buiile y: Xepman Kautposud, bopba 3a tipashy na-
vky, Hocuje, beorpan 2006: 95-100 u Cawa boan, [Ipasna xepemeneyimuxa usmehy ¢unozopuje
u no2uxe, [IpaBuu dakynrer YHuBepsurtera y beorpany, beopan 2014, 114-127.
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Havesa MPaBUIHOCTH, YKOJIMKO Ce ITpaBHA IPAa3HUHA HE MOXKE MOIYHUTH aHaJIo-
THjOM.

WU y perynucamy HHCTUTYTA 3JI0ynoTpede ImpaBa mpeasuleHe cy HOBHHE
Koje OM MOTJie UMAaTH jau aHTHIUCKPUMHUHALIMOHHU MOTEHIUjaJl y OHOCY Ha Ba-
xehy ogpenOy wrana 13. 300: Y umany 20. ['3 mpoTHBIHIEHO BPIICHE MTpaBa
ocTaje OCHOBHH OOJIMK M HAjIIMPH 10jaM 3JI0ynoTpede, ajin ce er3eMringuka-
THBHO HABOJH jOIII jefaH YKH OOJMK KOj! TIOTHaAa IO HAJITHPH TI0jaM, Y BUIY
Hamjepe mkohema npyrom. [Ipeanokena KoHKpeTH3anuja mojMa 3J0ynorpeode
TpaBa CBaKaKo HHje HA TPAry YHYTPAIkHE TEOPHje O 3MOYIIOTPEOH Kao IPUBUIY
npaBa, HUTH je JeTajbHa y MjepH Y K0joj je TO MPEIJIOKEHO y JIUTEpaTypH,’’
OIHOCHO uaHy 14. HarypTa 3aKOHUKA O CBOJHHM ¥ JPYTHUM CTBAPHUM MpaBuMa.’®
MebhyTum, yBoau ce nojam Imkoherma, Koju Hije TO3UTUBHOIPABHO JiepuHKCaH, alu
ce cMaTpa MIMPUM O TI0jMa ITeTe;>® 0Baj TojaM je y muTeparypu Beh neTuian
kao Moryha airepHaTHBa yoOrn4ajeHoj paBHOj KBaIK(aluju HeopaBIaHe TUCKPHU-
MUHAIH]e Kao PaJibe HEMOTOIHOT MOCTymama.

3.2. HenuckpuMHUHAIMja M TPaBa JUYHOCTH

Hpyra rpymna ogpenou I3 koje 3acayKyje moceOHy Makiby Cy OHE Koje ype-
hyjy npaBa inuHocTH. Y wiany 84. (pyopym IIpaBo Ha nocTojancTBo) oapelhena
j€ Ty’>KHOCT CBHUX J1a TIOMITY]y JOCTOJaHCTBO JUYHOCTH, KA0 HAJITUPET TIojMa U

37 Bragumup B. Bonunenuh, Taxossana snoyiomipeda tipasa, Homoc, beorpan 1997, 58-95
u 195-201.

38 Payau Texet u3 anpuna 2012, 10cTynaH je Ha cajTy MUHHCTApCTBA IPABIE U JAPIKABHE
ynpase, http://arhiva.mpravde.gov.rs/cr/news/vesti/zakonik-o-svojini-i-drugim-stvarnim-pravima-
radni-tekst.html.

Cnujenn nuTar: ,,JimManan cTBapHOTr IpaBa He BpIIX npaBo Beh 3:0ynoTpeldy, ako MKOIu
npyrome: 1) caMo WM IPBEHCTBEHO Jla OM My HAmIKoAuo; 2) 6e3 olmpaBIaHOT HHTEpeca, paau
0Oe3HayajHOT HHTEpeca MM OECKOPHCHO; 3) HeCpa3MEepHO BUIIE HErO MTO ceOU KOPUCTH; 4) BUILIE
HETo IITO OH J1a TOCTYTIA Ha IPYTH HAYMH KOjUM Takohe OCTBapyje MHTEpeC; 5) N3UTPABIIN HETOBO
OIIpaBIaHO MOBEPEH-E, KOje j€ CTBOPHO, 1a Hehe BPIINTH CBOje CTBAPHO MPaBo; 6) mocTymnajyhu mpo-
THBHO LIWJbY TOT CTBApHOT MpaBa; 7) mocTymnajyhu MpoTUBHO APYLITBEHOM MOpaiy; 8) mocTymna-
jyhu npoTuBHO npaBUYHOCTH; 9) Uy IpyrUM ciiydajeBuMa 3ioynorpede. Ko unuu 3noymnorpedy
y cMHCITy oApe0u crtaBa 1. OBOT 4ilaHa, HE y>KHBA 3aLITHUTY, OJHOCHO OArOBapa 3a MoCleuIe
TaKBOI IOCTYyIama."

39 IlIkoheme...npeAcTaB/ba HEMOBOJBHY MOCICAMIY KOjy BpIICHE IIpaBa IPOY3pOKyje
npyrom nmuiy. (B. Boqunenuh (1997), 11] Ako ce y3Mme aa cBaka ITeTa MPEJACTaBJba HETOBOJbHY
HOCJBbE/IUITY, TI0jaM 1Kol erba je IUPH jep 00yXBaTa Apyre CUTyalHje y KOjiMa HacTaje HellOBOJbHA
MocJbeUIIa a HHAYe HHje HacTajla MaTepujaiHa WIM HeMaTepujalHa MITeTa WK je 6apeM Huje
noTpeGHO TOKA3HUBaTH.

40 MelhyTum, mocToje APYrH HAYUHE [a Ce Be)Ke HEOMPaBIaHOCT AUCKPUMHUHAILM]E 32
JEAHAKOCT... ANTEpHATUBHO, MOTJIH OMCMO CMaTpaTH Jia ce HEOPaBIaHOCT He 00jallkbaBa MmojMo-
BHMMa HEjeTHAKOT TPETMaHa MJIM pe3ysiTaTa y BUAY HEjeHAKOCTH, HEro IMOjMOM IIKOohema amc-
kpumuHHcanoM...“ Kasper Lippert-Rasmussen, Discrimination and Equality, The Routledge Com-
panion to Philosophy of Law, Routledge, New York- London 2012, 582.
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KOpHjeHa W3 KOTa M3pacTajy cBa Apyra JIMYHA IIpaBa, IITO je Ha Tpary ycTaBHE
onpende u3 unana 23. (pyopym JlocTojaHCTBO U c1000AaH pa3Boj TUYHOCTH). Y
gnany 85. (pyopym IlojennHa mpaBa TUIHOCTH) CY €r3eMITH(UKATHBHO TOOPO-
jaHa 3amTuheHa cBOjcTBa IMYHOCTH M CBPCTaHA y OHAj IIMPH KPYT JbYACKHX Mpa-
Ba yTBpheHUX ,,yCTaBOM, MeljyHapOTHIUM KOHBEHITHjaMa 1 IIOCCOHMM 3aKOHIMA,
y KOje HECYMIbMBO CTIaJIa ¥ HeAMCKpUMHHanWja. Y dnany 88. ctas 2. (pyopym 3a-
IITUTA O IIPOTHUBIIPABHOT ITOHAIIAKA) j& Ka0 OCHOB 3a YTBPhUBAFLE MPOTHBIIPAB-
HOCTH IOBpEJIE MpaBa JIMYHOCTH HaBEJCH, U3Mely ocTajior, He3aCHOBAaHOCT Ha
,,IPUBAaTHOM WJIN jJaBHOM MHTepecy Behe BpenHocTu.” Tume ce ymyhyje Ha mpo-
Bol)eme TecTa cpa3MjepHOCTH CPENICTBA KOjUM Cy MoBpujel)eHa TuvHa mpaBa 3apaj
ocTBapema onpehenor merutumuor musba. Y unany 90. (IlpasHa cpemctpa 3a-
mtute) onpeheHu Cy 3aXTjeBr 3a 3aIUTHTY IIpaBa JIMYHOCTH y BUy 3a0paHe Hero-
cpemHo mpencTojehe moBpene, yTBphrBama moBpee, mpecTanka moBpene kKoja je
y TOKY, y3apKaBama oJ] Oya1yhux moBpena uiu yKkiamama IoCbeaula, HaKHaIe
MaTepHjaliHe U HeMaTepHjaTHe mTeTe, 00jaBibuBame oapehene nupopmaruje u
ap. Caapxaj OBHX 3aXTjeBa je y BEJIMKO] Mjepy NMOAYAapaH OHUMa U3 4yiaHa 43.
3akoHa o 3a0panu nuckpumuHanuje (Ci. rmacauk PC 6poj 22/09), omHocHO Baxke-
hum rpahancko-npaBauM onpeadama u3 wianosa 194., 185., 198., 199. u 200. 300
u unaHa 194. 3axona o mapauaHOM TOCTYTIKY (Cryorcoenu cnacnux PC 6poj 72/11,
49/13, 74/13 u 55/14). 3navajHe CAMYHOCTH JIMYHUX NIPaBa U HEAUCKPUMHUHALIM]E
Cy €BUJICHTHE, alli He TpeOa 3aHeMapUTH YHELECHHILY JIa OBE YCTAHOBE UMajy pas-
JMYKUTO JEJCTBO U AoMaiaj.*! Y caMoM TeKCTY je H30CTajta eKCILUTUIIUTHA TI0Be-
3HHIIA OBE JBHjE YCTAHOBE KOja je WHaAUe TI0CTOojana y panujoj Bep3uju I3 u3 2014.
roqune®? y unany 27. ctas 2., Koja je 3abpamuBaia JUCKPUMHUHALIN]Y HA OCHOBY
TeHEeTCKOT mopujekia. M3ocTaBibena ogpenoda je moacjehana ma wian 16-13 gpan-
nyckor Code Civil,* a To He Ou Tpebasio 1a 0OCTaBH HEraTUBHE TOCJbEAUIIE YKO-
JINKO Ta OCjeT/hMBa MaTeprja Oye KBAIUTETHO PETYIIHCaHa TOCCOHMM 3aKOHOM.

4. OJEHA U ITPUJEIJIO3U

Kana ce cymnpajy npeuioxkena pjemerma 1 yropeze ca Hajla3uMma IpaBHe
TEOpHje U KOMIApaTUBUCTHUKE, MOXKE C€ 3aKJbYUHTH J1a 00pOa MPOTHUB TUCKPHU-
MUHAaIMje HUje HTHOPHCaHa, NaKo je PHjeTKO MpoKjIaMoBaHa. Hanme, ocTaBipeHe
Cy mupoke MOryhHOCTH pUMjeHe aHTUIUCKPUMHUHAIMOHUX HOpMU y TpalaH-

419K. Pamesuh, 49-53 u 72.

4 NTocryman Ha cajry: http://www.kopaonikschool.org/gradjanski_zakonik.html .

$Y51. 27. cr 2. mperxonne Bep3uje ['3: ,,3a0parmbeH je cBaku 00JIUK IUCKPUMHUHALIN]E HEKOT
JIUIa HA OCHOBY EBEHOT I'eHeTcKoT nopekia.” . Ynan 16-13 Code Civil:,,Huxo He cMuje OuTH quc-
KPUMUHHUCAH Ha OCHOBY CBOjHX F€HETCKHX ocoOmnHa.” Kopunrhen eHriecku mpeBoa JOCTyNaH Ha:
www.fd.ulisboa.pt/wp.../Codigo-Civil-Frances-French-Civil-Code-english-version.pdf .
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CKO-TIPAaBHUM OJHOCHMa IpeMa CBa TPU M3HECEHA MOJela MPUM]jEeHE JbYICKIX
npaBa y MpUBaTHOM NpaBy, ynyhuBameM Ha ,,UCTYy 3aKOHCKY 3aIITHTY LEJIOBH-
TOCTH JBYJICKHX TpaBa,” CTUITYJIHCAkEM CBpXa Ipal)aHCKO-TIpaBHUX yCTaHOBA y
BUJY JeAHAKOCTH, MPABAE U JbYACKOT JOCTOjaHCTBA, KA0 M KOpULIhemeM Heo-
pehennx mojMoBa 1 OTaHKeTHUX Kiay3yia. OBakBO ompenjesbeme mpupehupayua
Ce JIaKo MpaB/ia apryMEeHTOM O HEMPHUKJIAIHOCTH IPUMjEHE METO/Ia jaBHOIIPABHOT
perynucama Ha rpaljancko-npasue ognoce.** To ce omnpesjesberme HCTO TaKo
MOKE Pa3JI0)KHO KPUTUKOBATH, HAKO CE M Y TO3UTHBHOM yIIOPEIHOM I'paljaHCKoM
MpaBy U3pas ,, IMCKpUMHUHAIIA]A™ TEIIKO MpoHaa3u. Tako je HIIp. y leMadyKkoM
I'pahanckom 3akonuKky (Biirgerliches Gesetzbuch, 2.1.2002, BGBI. 1 S. 42, 2909;
2003 I S. 738) u3pa3 TUCKpUMHUHAIIH]a UICTAKHYT caMo y WiaHy 612a. y KOHTEKCTY
3a0paHe BUKTHMHU3AIIMje Y paJHO TPaBHUM ogHOCcHMa,* a rope je Beh momeHy-
Ta jemrHa TakBa ofpenda y ¢paniryckoMm Code Civil. 3a pa3nuky of BHUX, Y Ha-
LPTY €BpOICcKe Konudukamuje ooauranuoHor npasa (Principles, Definitions and
Model Rules of European Private Law, Draft Common Frame of Reference-y
nasseM Tekty: DCFR) HepucKkpuMHUHALM]a je 3apaauia komruietan Onjesbak 2.
y I'masu Il (pyOpyM YroBopu 1 IpyTH IIPaBHU MOCIOBH). Y OBOM HAIPTy HEIH-
CKpHMHMHALIKja je MpU3HaTa Kao cy0jeKkTHBHO rpalancko npaso y unany 11-2:101,
ca YCKUM TIEPCOHAITHIM U PEaTHUM JIOMalliajeM, Tj. OTpaHNIeHa je Ha 3armTuhe-
Ha CBOjCTBA JIMYHOCTH Y BUAY T0Ja, ETHUYKOT HJIM PACHOT MOpHUjeKJIa, Te Ha
JIPYIITBEHE OJJHOCE PEryIHCaHe YTOBOPOM HIIM ITPABHUM ITOCIIOM YHjH j€ TPeIMET
jaBHU pUCTYT pobama u yciayrama. Y HactaBky Onjesbka cy ogpeade kojuma ce
neGuHUITY OCHOBHH TTOJMOBH HEITMCKPUMUHAIIM]E, TIPABHH JINjEKOBU U TEPET
JnokasuBama, (wi. 11-2:101 mo 11-2:105), a y wnany I11-1:105 npommupyje ce meH
pearHH AoMarnaj Ha obaBese 3a 00e30jelherme mpucTyma cBuM 100puMa 1 ycryrama
JOCTYIHHUM jaBHOCTH, U3BpILIABamk-e MIPaBa Ha MPaBHU JIHMjEK 300T KpIIemha THX
00aBe3a WM 3a IpecTanak ThX obaBe3a. OBakBa ONMITUPHOCT AHTHIUCKPUMHUHA-
IMOHUX 0oJpendu unak Huje norpedna y nomahem rpahanckom mnpasy, 003MpoM
Jla ce pajiu O MUTAakUMa KOja Cy peryircana YCTaBOM U JoMahuM aHTHANCKPH-
MUHAIIMOHUM 3aKOHO/IaBCTBOM.

UYecto myTa npehyTaHa aiau HICTOBPEMEHO CBEIIPHCYTHA YCTAHOBA HEANCKPH-
MUHaIMje y TekcTy ['3 mMa rope odjaimeny TpocTpyKy NpHpoay (jaBHU HHTEpEC,
Hadvesno M cy0jeKTUBHO rpahaHcko mpaBo, OMHOCHO oOaBe3a). OBakBa mupwHa

4 OrpanuvaBame rpaljaHcKux mpaBa pajau omoryhaBama jelHaKuX MOTYHHOCTH cBUMA
MOKe OMTH JISTUTHMHO, aJIi TaKBUM OrpaHu4aBajyhum onpendama HHje MjecTO Y HO3UTHBHOM
MIPUBATHOM IIPaBy, jep Cy jemHake MOryhHOCTH caMo jellaH acleKT jaBHE 00aBe3e aKTepa jaBHOT
JKMBOTA KOJH HYJIE CBOjy UMOBHHY jaBHOCTH. * Peter Benson, Equality of Opportunity and Private
Law, Human Rights in Private Law, Hart Publishing, Oxford-Portland Oregon 2001, 243.

4 INocmomaBall He CMHje TUCKPHMHHUCATH 3aMOCIICHOT IO CIIOpa3yMy HIIH Kao Mjepy u3
pasJiora IITO 3aIOCJICHH BPIIM CBOjE IPaBO Ha JonmyiuTeH HauuH. KopunrheH enriecku npesoa
noctymal Ha https:/www.gesetze-im-internet.de/englisch_bgb/ .
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3HaUYeHa MOXKE J1a KOPUCTH O0pOM TPOTUB TUCKpUMHUHAIIH]E y TpahaHCcCKo-TIpaB-
HUM OJHOCHMa. AKO ce mocMarpa Kao jaBHU HHTepeC, YIUIMB HEAUCKPUMUHALIK]E
y TpahaHCKO-TIpaBHE OIHOCE C€ ONBHja MMyTeM Heonpehennx u ymyhyjyhux moj-
MoBa y '3, To ucXoayje MOCIbeuIe y BIYy MOHUIITEHA MPABHUX MOCIOBa*® 1
M3MjeHe HaurHa BpITeHkha OBIanrhema arcoy THOT 1ejCTBa (CTBApHUX, THIYHUX U
ap.).4” Naswe, onpenbe unana 3. ctas 2. I'3 ¢y jacHO ycMjepeHe Ha CXBATabe TUC-
KpUMHUHAIM]je Ka0 Haueja TyMademha YHjoM IIPUMjEHOM CYIOBH U JIPyTE jaBHE
BJIACTH pjelliaBajy cropose y rpahancko-npaBHuM ogHocuMa. Ha kpajy, onpenode
0 TIpaBUMa JTUIHOCTH y WiaHoBuMa 84. mo 92. I'3 majy ocHOBa 3a TBpIO®Y a4 je
HeIMCKPUMHHALK]ja cy0jeKTUBHO rpahaHcKo MpaBo, OAHOCHO o0aBe3a OapeM y
QIjerny y KOMe ce ToAyiapa ca mpaBuMa JTUIHOCTH.

Melytum, ob6aBe3a 1a ce He JUCKPUMHUHUIIIE TPEBA3UIIa3H OKBUP Kopesa-
THBHHUX ITpaBa JUIHOCTH U CBAKAKO CE OJTHOCH Ha CBE Tpal)aHCKO-TIpaBHE OTHOCE.
N3y3eB rope nomenyTHM H3y3ennma y unaHoBuma 1398., 1608. u 2285. uzocrano
j€ TIO3BUTHBHUCAHE jeTHE OBAKBE OMMIITE Tpalh)aHcKo-TIpaBHE 00aBe3e, IITO OCTaBJha
aHTUIVCKPUMUHAIIMOHY HapaTuB IjenuHe Tekcta ['3 Henopeuenum. M oBaj Hemo-
cTaTak OM ce MOTao PeIaTHBU30BATH TIOHOBHUM H jOIIT (MICKCHOMITHHAJUM YHTAFHEM
nu3Mely penosa, anu OM OMIIO KOPUCHHU]jE TOMYHUTHU YiIaH 3. HOBUM CTaBoM 3.,
KOju OU TJIacHo:

,,Ceaxo je dyoicarn da ce y30paicu 00 OUCKPUMUHAYUje OPYSUX Y BDULEHbY CEOJUX
cyojextuusHux tipasa. llpumernom oge o0pedbe ne cme ce HecpasmepHo Yepo3uiiu
UPUBATUHOCTU PUBUYUKOE TUYA, HUMUYU OHEeMOSYAUTUU OCTUBAPUBAILE JABGHOZ UTIU
iipusaiunol unilepeca éehe epeonociuu.

OBakBOM 0/1pe/10OM O ce TIOCTHUTIIO BUIlle OeHepHTa KaKo 33 aHTHIHCKPU-
MHHAIMOHY 3aIlITHTY, TAKO U 3a TIpaBHy curypHOCT. llpuje cBera, oBum 6u ce
omoryhuna ynorpeba jeqHOT Ipeu3HHUjer anaTa 3a jaABHOIIPaBHY HHTEPBEHLIU]Y
y TIpaBHE TIOCJIOBE, Y BUAY MonuduKaimje cy0jeKTUBHHUX TIpaBa u odaBesa inter
partes, yMjecToO MOHUILITEHAa PABHOT MOCJIA KA0 PEIOBHE MOCIHEIULE HETOBE
MIPOTHUBHOCTH ,,IPUHYIHUM IIPOIHUCHUMA, jJaBHOM TIOPETKY, JOOpUM oOHnUajuMa 1
Mopaiy.“ JIpyro, Ha oBaj HaunH Ou 3a0paHa TUCKpUMUHALH]jE Oria KOHKPETH30-
BaHa OIIITOM 00aBE30M JIa ce CBa CyOjeKTHBHA IpaBa, KaKo ariCoTyTHA TaKo U
penaTtuBHa, BpIC HA HAYMH KOjUM ce Hehe mpaBuTH ApyIHITBEHO HEONpaBaaHa
pasznuka n3mehy cyojekata y rpahaHcko-mipaBHEM ogHOcHMa. bapeM, oBakBa Ou
ofpenda jacHo ynmyTuia aa ['3 He nomyiita oHa MoHAlllaka Ha Koja Ou uMasail
nHa4ye O0Mo oByamheH y W3BpPIIaBamy CBOT CyOjeKTHBHOT IIpaBa YKOJIHUKO OW Ta
MOHAIIaka OrJIa TUCKPUMUHATOPCKA 110 CBOj MMPUPOJIU WU TIocbenuiama. Jaswe,
nMajyhu y BUAY pHU3HK O/ KOMIIPOMHUTOBAa KJBYyYHUX BPH]ETHOCTH TPHUBATHOT
npasa MOMyT clio0o0/e, IPUBATHOCTH M Ay TOHOMHjE BOJbe, 00aBe3a j1a ce He InC-

46 By, mrp. wi. 102, 194, 198, 2012, 202 n 235-239. I'3.
47 Bua. Hrp. uit. 86,88, 93, 1698, 1921 u 1945 u 2314. cras 2. I'3.
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KPUMUHHIIIE UTIaK MOpa OWTH peaTHo U MepCOHATTHO OrpaHUUYeHa Ha OHE Cy0jek-
T€ U OJIHOCE y KOjUMa eraJIUTapHU jJaBHU UHTEpPEC UMa MpeBary Haja APyTHM
BaXHUM HHTepecnMa.*® 3akoHomaBal] cBakako He MOKE yHAIpHjen mosyhu
MPELU3HY TPaHUILY TOKEJbHOCTH OCTBAPHUBaha HJIEje JPYIITBEHE jJEAHAKOCTH Yy
OeCcKpajHOM MHOIITBY U MIAPEHILTY Tpal)aHCKO-TIPaBHUX OTHOCA, OCHM IIITO MOYKE
Ja 3aIUTUTH HETPUKOCHOBEHHU ITPOCTOP MPUBATHOCTH O HACPTAja jABHUX BIACTH.
Taj mpocTop HHTHME 3aCTyKY]y camo pU3NIKa JIUIIA, TIOIITO OCTaIH rpahaHCcKo-
npaBHU cyOjekTH Tpeba aa umajy Behe jaBHOmpaBHE 00aBe3e Koje Mpou3iase
KaKo W3 caMOT YWHA JaBHOT MIPU3HABamka CBOT Cy0jeKTUBUTETA, TAKO U 300T 00a-
BJbAba JjENIATHOCTHU KOj€ Cy IO CBOjOj MPUPOAH YBHjEK OKpeHyTe jaBHOCTH.* V
CBEMY OCTAJIOM 3aKOHOJIaBaIl MOYKE CaMo Jia YITyTH TyMade paBa Jia MPpUMjeHOM
TECTa Cpa3MjepHOCTH YTBpPIE ONPaBAaHOCT OBE 00aBe3e y KOHKpeTHUM I'pal)an-
CKO-TIPABHUM OJTHOCHMA. JaCHO HCTHUIamkhe OBaKBe HopMe y ['3 Ou mocTakio Ty-
Made MpaBa Ha MPUMjeHY aHTHIUCKPUMHUHAIIMOHOT 3aKOHOJJABCTBA M jaCHU]C
MCTAKJIO aCMeKT CyKo0a aHTHIUCKPHUMHUHAIIMOHE HOpMeE U Tpal)jaHcKorpaBHe HOpMe
Koja nHaue ypehyje onpehenn rpahanckonpasau ogHoc. YnyhuBame 3aKOHOJaB-
I1a Ja ce ToMalaj CyojeKTUBHUX MpaBa y KOHKPETHUM IIpeaMeTrMa aepuHuIe
TECTOM cpa3MjepHoCTH 1o y3opy Ha wiaH 20. cras 3. YcraBa CpbOuje Ou 6uio y
(GYHKIIMJU OCTBapHUBama TUCTPUOYTUBHE TIPaBAC W BPIIUHE TIPABIC y CMUCITY
ynaHa 2. ['3.

5. 3AKJbBYUAK

JlejcTBO HEMUMCKpUMHUHALM]E Yy Tpal)aHCKOM TTpaBy ce orviesia y HHTePaKIUju
u cykoOy ca ycranoBaMma rpalaHckor mpaa koje uHaue ypel)yjy ogpehenn rpa-
haHCcKO-TIpaBHH OTHOC, U TO TAKO IITO TOHHUINTABA JUCKpUMUHUPajyhe mpaBHe
MOCJIOBE MJIM TTaK KBATU(HKYje MPOTUBIPABHUM JAUCKPHUMHUHATOPCKA BPIICHA
CyOjeKTUBHHX TIpaBa.

[Ipennoxenn TexcT '3 oTBapa mupoke MmoryhHocTr 3a 00pOy IPOTHB JHC-
kpumuHauje. OMoryheHo je 1a HeAuCKpUMUHALIMja yTHYe Ha I'paljaHcKO-TTpaBHEe
OIHOCE TPOjaKO: AUPEKTHO, TIOCPETHO M IMTPABOCYAHOM IIPUMjEHOM. 3aBHUCHO Of
CTerneHa KOHKpeTH3alyje, HeMTMCKpUMHUHALIHM]a Y TPEJIOKEHOM TEKCTY MMa HCTO
TaKo TPoCTpyKy mpupomny. IIpBo, panu ce o jaBHOM HHTEPECY KOjU c€ KOHKPETH3Yje

48 Crobosa, mocebHo ci1060/1a yropapama, MoxKe OUTH OrpaHHYeHA Y KOPHCT HEKOT aCIeK-
Ta [paBJie — HIIP. J1a OM ce CIPUjedrId HeKH 0] 00JIMKa IUCKPUMUHALIN]E WTH J1a OU CIIpHjedniIa
3nm0ynoTpeba roMrHaHTHE nosunuje. Hauena yak Mory ja ce cykoGibaBajy yHyTap cebe, 3aBUCHO
OJ1 CTAHOBHIIITA Ca KOT ce TIocMaTpa oapeleHa curyaiuja: cnodoza ja ce He Oy/1e JUCKPUMHUHHUCAH
orpaHnyaBa cI000ay IPyror Aa IUCKPUMUHUILE. JeqaH acleKT mpas/e (HIp. jeTHaK TPETMaH) ce
MOYXKe CYKOOHMTH ca IpyTHUM (HIIp. 3alITHTA CIa0MjuX). 3aTO ce Hauesla HUKaJa He MOTy IpUMHje-
HUTHU Y Ha 9UCT U purugad HauuH.“ DCFR, 60-61.

49 K. Pamesuh, 78.
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myTeM HeoapeheHnx mpaBHEUX TojMoBa y I'3; nmpyro, 0 Haueay TyMadema KOju
o0aBe3syje CyaCKy U ynpaBHY BiacT; Tpehe, 0 cy0jeKTUBHOM I'pal)aHCKOM MpaBy
JUYHOCTU M KOPEJNATUBHO] 00aBe3U erga omnes y3apiKaBama OJ MOBPee TOT
npaBa. Y caMOM TEKCTY HHje jaCHO M3pa)keHa MPUpPoJia HEAUCKPUMHUHALIH]jE Ka0
cBeoOyxBaTHE TpahaHCKO-TIpaBHE 00aBe3e Koja pealHO U IMePCOHATHO MTOKPHUBA
1jeJIOKYITHO NOAIpYYje perynucama rpahaHcKkor mpaBa, OCUM OHUX CUTYyaluja y
KojuM rpahaHcKoIpaBHa Hadelna ci1000/e U ayTOHOMH]E BOJBbE U JBYJICKO TIPaBO Ha
MPUBATHOCT UMajy IpeBary. 3aTo ce y HJby HoCTh3ama epruKacHuje 0opoe MpoTHB
MHUCKpPUMUHAIIH]E TIpeJIaXke MO3NTHBHICAILE CBEOOYXBaTHE TpahaHcKko-ipaBHE
obaBe3e 1a ce He NUCKpUMUHHULIE. TakBa 0oO0aBe3a HE CMUje HAPYIIHTH cepy
HEMPUKOCHOBEHE MHTHUME JBYICKOT OMha HUTH JpyTre Ba)KHH]E jaBHE U IPUBATHE
UHTEpece
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Non-Discrimination in the Draft of the Serbian Civil Code

Abstract: The draft of the Serbian Civil Code facilitates the combat against
discrimination in several ways. It enables the impact of non-discrimination norms
in the civil law relations according to each of three theoretical models of applli-
cation od human rights in private law: direct, indirect and judicial. Depending
on the level of concretization, the non-discrimination in the draft is of a triple
character: (1) a public interest that is expressed through wide civil-law concepts
drafted, (2) a principle of interpretation and (3) the individual civil right of per-
sonality, correlated with the obligation erga omnes to abstain from the violation
of that right. However, the last and the least disputable notion of non-discrimi-
nation as a comprehensive civil obligation cannot be clearly recognized in any
interpretation of its text. For the sake of efficiency of the combat against discri-
mination, it is proposed to expressly postulate a comprehensive civil obligation
not to discriminate against, which must not jeopardize the privacy of human being
and prevailng public or private interest.

Keywords: non-discrimination, interest, principle, vight of personality, obli-
gation.
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