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VY 0Boj cBecim 300pHHUKA Cy 00jaB/hCHH PAJOBH MPOUCTCKIIA U3 HCTPA-
JKHBamka y OKBHPY aBa mpojekta. Peu je o mpojexty ,.MeljyHapoann okeupu
mpasa CpOuje u Llpue ['ope*, kora ¢punancupa MUHHCTAPCTBO HAYKE U JKUBOT-
e cpeaune PenmyGauke CpOuje u mpojekra ,,Cprcko u €BPOICKO MPaBo® KOju

ce peanusyje y oxsupy IlpasHor dakynrera y HoBom Caay cpeactsuma camor
daxynrera.
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Jupeen bazedos
Maxce Inanx Huemumym
30 UHOCMPAHO U MefYHAPOOHO NPAaso

OCHOBHA UCTPAXNBAHA
Y OBJIACTU NMPABHUX HAYKA
HA MAKC MNAHK UHCTUTYTY'

1. Makc Ilnank UaCcTHTYT
2
Ka0 MeCTO CTHLIAba HAYYHHX Ca3HaKa

ITox nvenom Maxc Ilnank [pynTeo 3a cTHIAKkE HAYYHHUX Ca3Hama OC-
HOBaHa je mocie Jlpyror CBETCKOr para HOBAa HCTPAKMBAYKA OPTaHM3ALM]a.
Hcra je zampaBo ocHosana jom 1911. roamne, moxy mmeHom MHCTHUTYT mapa
Bunxenama 3a cTHLIARRS HOBUX Ca3HAKA U UCTpaskuBama. L{uss HaBeaCHOT je OU-
J0 ycTaHoBJpaBame Hemaukor Okcdopaa®, koju Ou MOrao aa OArOBOPH 3aX-
tesuma LlapcTBa y mornieny HampeaHMX HAyYHHX TCHACHLH])A V CBETY, a ca
MOCTHU3AKEM OUUIJICAHOT HAYYHOT VCIEXa Y3ETOT Kao TeMesb meie uaeje. Kao

" TIpod. ap Jupren Basenos, jupextop Make IInank MHetutyTa n3 XaMOypra je 3ajesHo ca
JIPYTOM JIBOJUIIOM JUpekTopa, IIpod. ap Pajuxapmom [umepmanom u pod. ap Kitaycom Xorrom
oJpkao IpejaBame Ha [IpaBHoM dakynrery y HoBom Caxy 9. oxroGpa 2004. roqune. Ipena-
Barba Jpyre JBOjUIlE TOCTH]Y cy objaBibeHa y 300pHHKY pajoBa lIpaBHor ¢axynrera y HoBom
Cany 6p. XXXIX-2/2005. TexmukoM OMAaIKOM TIaBHOT ypeaHrKa 360pHIKA IIPOUCTEKIIOM U3
BHUINIECTPYKUX MOTyhHOCTH MHTEpHET KOMyHHUKaIlje, TIpelapare rpodecopa basenosa Huje 06-
JjaBIbeHO Y TOj cBecim 360pHYKa, Beh ce 06jaBibyje y 0BOj cBeciy. | TaBHU ypeJHUK ce M3BUIHaBa
podecopy baszenoBy u unraormMa.

% Ca HeMauKor je3wka mpepera Mp Jlparana Ropul, acucTenT-IpHIpaBHIK 1IpaBHOT daky-
Teta 'y HoBom Cajny



Jupren bazenos, Ocnosna ucmpaxcusarea y oonacmu npaswux Hayka (cTp. 9-19)

MEpOoJaBaH MPUHLMI paga oBor MHCTUTYTA, CBE A0 JaHAC je 3aAp KaH MPUHLIHI
V H3BOPHOM OOIHUKY, KaKO j€ YCTAHOBJBCH O] CTPAHE HHCTOBOT MPBOT MPE.-
CeTHUKa HAKOH OCHUBama, Teonora Anonda ¢on XapHaka, u mo3Har je kao Xa-
PHAKOB NPHHLUI: TpeOa TPAXKUTH HAJOOIbE HAYYHE YMOBE, KOJH ¢y 00aapeHu ca
OHHMM IMUPOKHM pasMepama v MOTNICAY U3BOPa HCTPAKHBAKA, U KOJU JKEJC 1a,
HE3aBHCHO OJ APIKABHUX HCTPAKHUBAYKHX IMPOTpaMa, VHAIpEIEe CBOja 3HAmA.
OuckrBarma Cy HIIIa YV TOM MpaBLy, A2 C¢ HCIMYHBECHEM OBE TPH NMPETIOCTABKE,
MOKE JOMPUHETH 3aj¢AHUYKO] TOOPOOUTH YCIIE MOCTOjakbha H3BECHUX HAYYHHUX
CaszHama, BUXOBE 00pase.

TexxuTe ncTpakuBama crposofjeHux Ha MHcTHTYTY Hapa Buxenva on
CaMor' OCHHBaWba OWJIO je MOCTaB/bCHO Ha mpupoxHe Hayke. Mnak, seh v Ha-
PEIHUX HEKOIHKO FOJUHA, TY CY YBPLITCHE U HEKE AYXOBHE HAYYHE AUCIIUTIITH-
HE, Kao IITO je UCTOpPHja YMETHOCTH, OMINTA HCTOPHja U NpaBHe Hayke. Hakon
abmukammje napa Bunxenma 11 1918 rogune, MHCTHTYT je MPOMEHHO CBOjE UME.
[Ipeo je mopaz Hemauxe 1945 rommue, T¢ W MOHOBHO ocHUBamwe MHCTHTYTA
yOp30 AoBeao A0 mpomeHe umena MucturyTa, Oyayhu aa je go0uo mme mo
CBOM JIPYIOM NpeAceAHUKY, ¢usmyapy u aodutHuky Hobenose narpaae, Mak-
cy Ilnanky.

TpenyTHO ce y cacraBy Jpymrea Hamasu u pykoBoau paxom Ha 80 HH-
CTHTYTA, KOJH CY MOJECJBCHU V TPU CEKIH]E: XEMH]CKO-(PHU3HIKO-TEXHUIKH OJ-
CCK; OHONOIIKO-MEAULMHCKA OJCCK, H AyXOBHO-XYMAaHHCTHUYKC-APVIITBCHU
oxcex. OBaj mocieamy 0ACCK caunmasa 2() UHCTUTYTA, a o1 Tora 6 y o0nacTtu
mpaBHux Hayka: Makc I[lnank MHCTUTYT 32 MHOCTpaHO M MehyHApOAHO jaBHO
npaeo v Xajaeadepry, Makc I[Tnank MucturyT 3a HOCTpaHO M MeljyHapoaHO
npuBaTHO npaso y XamOypry, Maxkc [Inank MHCTHTYT 32 HHOCTpaHO M MehyHa-
poano kpuenuHO npaso y Ppajopyry, Make [nank MaCTHTYT 32 HHTENCKTYAT-
HY CBOjHHY, NPaBO KOHKYPCHLHjC U TOpecko mpaBo v Munxeny, Maxc [Trank
WuctutyT 32 eBponcky mpaeHy uctopujy v ®pankdypry u Makc [lnank Un-
CTUTYT 32 MHOCTPaHO u MehyHapoaHO cormjamHo npaBo y Munxeny. bpojHoct
HHcTHTyTa MOTHYE OX OCHOBHHUX NPHHLHNA HCTPAXKHBAA, KOJH CY YCTAHOB-
JbeHH y Maxkc [Tnank Apymrey: npBo, 3a CBaKy HAyYHY 00JIACT CE YCTAHOBIbABA
yBeK U camo jeaan Makc I[lnank Macruryt, Mnak, nonazu u 10 U3BSCHUX Mpe-
KJanama 00JacTH, TaKO j& HIP. MPaBO KOHKYPCHLUjE KAo jeaHa ox odjacTh
MPHUBATHOT MpaBa OJ MOYCTKA MOCTAB/ECHA Ka0 MoceOHA HCTPAXKUBAUKa 00IacT
Ha xamOypmkom Makc [Tnank MHCTUTYTY, a KOPETAaTHBHO TOME,j¢ IOCTABIbEHA
1 00IIacT MHTENCKTYATHE CBOjuHE HAa MHHXCHCKoM Makc Ilnank MucTHTYTY.
Japux pasnmuka U HeMa TONMHKO, Behi ce VBEK 3a jeAHY HAVYHY JUCLUILUIHHY
ycTaHoB/baga camo jeaan Maxc Ilnank MuacTuTyT,

Hpyro, nctpakuBama koja ce cuposone v oksupy Maxc [Tnank pymt-
Ba, HACY PABHOMEPHO 3aCTYIUbCHA: MpUMepa paau, Beh Ayro roanHa HUje CIpo-
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BEJCHO HHJEIHO HCTPAXKHBAKBE Yy OOIACTH MOPECKOT MPaBa, JOK CE MPOLECHO
mpago cpehe pocrta gecto Ha apyrum Maxkc [Inank MecTHTYTHMA, Kao noceOHa,
J0JATHA JUCLMILIHHA.

Tpehe, ceu Maxkc [Inank MHcTHTYTH, OCHOBaHH y 001acTH NpaBHHUX Hay-
Ka UMajy TporpaMe HaMemweHe Me)yHAPOAHUM HCTPAKHBAKUMA, & IITO CE CBO-
JH Ha IpUMEHY npuHImna cydcuanjapaoctd Makce [Tnank netpakusama. Make
Inank pymrtBo moceOHO aKTHBHO Pagd Yy OHUM 00JacTUMA KOj& HUCY TPEI-
MET YVHHBEP3UTCTCKUX HCTPAXKHUBAMKA, W JCPHULHTAPHA CY MpeMa MPUPOIHU ca-
MOT TUTama Koje ce uctpaxyje. LTo ce Thue mpaBHUX HAyKa, UCTH MPUHLIAI
BAXH H 3a MeljyHapoaHe MaTepHje Wi obnacTH, 3a Koje ce 3axTeBa moceOHa
CHeLHjaNn3alyja UCTPaKuBada, kao u kopumhemwe 6orate OUdIHOTEKE.

OduHancupame onpeMe npunaia nojexuHadHoM Makc [Tnank UacTuTY TY
v okBupy Maxkc [Tnank pymrsa, Koje je YAPYKEHE PErHCTPOBAHO MO MPABHU-
anMa npuspeasor npasa. Ca apyre crpaHe, OHH CBOja (PMHAHCHjCKA CPEICTBA
mobujajy oa Casesne PenyOmuke Hemauke u ox 16 gpkasa wiaHuila, CXOJHO
BUXO0BOj BenumuuHH U (uHaHcHjckoj Mohim. Memosn Makc [lnank Jlpymrsa
HMajy COIICTBCHY CAMOCTATIHY yrIpaBy. ¥ HBHXOBHM HajBUIINM opraHuma - Ce-
HATHMa Ka0 YIAHOBU UCTYIA]V, HAPABHO MPEACTABHULIN JOHATOPA, CABE3HE JAp-
JKaBE U AprKaBa WIAHHULA, KA0 U NPEACTABHULN HCMAUKHX MMPHUBPCIHUKA.

Opranuzamuona camoctaaHoctT Make [lnank Jpymtea uma 3a nocneau-
oy, OCHUBame MHCTHUTYTa HM3BaH MeECTa CEOUINTA APYKABHUX YHUBCP3HUTETA.
CynpoTHO OHOM Ha VHHBEP3HTCTHMA, JpviuTBO Tpeba HUCKIBYYHBO Ha CHPO-
BOJH 33JATKC MCTPAKHBAMKA, [IC HE VUICCTBY]C YHHBEP3UTCTCKO HACTABHO 0COO-
Jbe. 3amocCHN HA HHCTHTYTHUMA HHCY Y 00aBE3H Aa MOCTHKY YHHUBCP3UTETCKA
3Bamba, TO J& HEILITO IITO j¢ CBOJCTBCHO 3ANOCACHUMA HA YHHBCP3UTCTHMA.

HMHcTuTyIMOHAIHA OJBOJCHOCT C€ OJABH]ja Y BHIIC Pa3tuduTux (Hopmu
HHCTUTYHOHATTHE Capaiibe U JBOCTPYKE THYHE MOBE3aHOCTH JUpEKTOpa. MHO-
ru aupekropu cy seh npodecopu Ha MojeJMHUM VHHBEP3UTECTUMA. Y IPABO CVII-
POTHO, UMa YHHBEP3UTETCKUX mpodecopa, KOjH ¢y Y CTaTyCy CIOJbHUX HAyY-
HUX YJAHOBA WM Ka0 TUPCKTOPH V CIOpeIHUM ciayxOama Ha Makc Ilnank
Hucrurytuma. Kao nmoceOna uHCTUTYHHOHATHA opMa capaiimbe, U3aBajajy ce
Maxkc Ilnank Wcrpaxusauke mmkoje.OHe Cy 3aCHOBAHE HAa KOOIMCPAIMOHUM
cnopasymuma u3mel)y yausepsureta u Makc [Inank MuctuTyTa, B MOTy crpo-
BOJWTH PA3IHYNTES HCTPAKUBAUKE MPOrpame 3a AumioMmie, yepeacpehyjvhu ce
Ha oapehena TexkumTa. V Ty CBpXY MOCTOjE¢ U NPOMOTHUBHE CTHIICHAM]E, KOJE CY
JOCTYITHE U HHOCTPAHUM JOKTOPAHTHMA.

11
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2. Makc Ilnank UHCTHTYT
3a MHOCTpaHOo U Mel)yHapoaHO NpuBaTHO NpaBo

Owno mro Baxku 3a Makc [lnank JlpymTBo, Baski YHEKOIUKO MaJI0 APyTa-
quje u 3a cBe octane Maxc [Tnank Macturyte v merosom cacrary. To je mose-
33aHO ca MOCceOHOM CITy:KOOM HACTajama MOjCIUHAYHOT MHCTUTYTA U HBUXOBHM
MOJBEM HUCTPAKUBAKA 3aJCIHO y3¢B. Y HACTABKY TeKkcTa Ny OIMKE OmmcaTH Xam-
oypukn Makc [Tnank MacTUTYT 32 HHOCTpaHO B Mel)yHapoAHO NPHBATHO MPABO.

OBaj UucturyT je ocHoBan 1926. ronqune v bepnuny. [dupekrop mo oc-
HuBawy je 6uo EpHer PaGen, u3 kyhie mo3Hatux poMaHHCTa, KOJU j& MPUIHIHO
paHo OMO ymo3HAT ca 3HAYajeM YIIOPSAHOT Mpasa 3a pa3soj mpasa yommte.Beh
je 1916. roguue, O0K je mpemaBao HA YHuUBSp3uTeTy v Munxeny, Pabena ocHo-
BA0 MPBH HEMAadKd HHCTUTYT 3a YIOpeAHO mpaso. Hberose omtyke moBoaom
CTPYKTYpATHOT ypeherma HHCTHTYTA CY YaK M AaHAC MPHJIMYHO MOCTOjaHe, Ha-
POYHTO OHE KOJ& CC OJHOCE HAa YCTAHOBJbABAC HALIMOHATHHX M3BCLITAja APrKaBa
YIAHMIA, KA0 U TMOBCPABAKBC CIICLH]ATH30BAHUM HCTPKHUBAYMMA HCTPAKHBA-
we oapehenor npasHor cuctema. Takohe je OCHOBAO M MHCTHTYTCKH YaCOIMHUC
3a uHOCTpaHo u MehyHapoaHo npuBaTHO mpaBo. CIUYHO MOCTOJH Y TOTUIIHBEM
6pojv ,,Hemauke mpaBre mpakce u3 00nacTu Mel)yHapOXHOT IPUBATHOT HpaBa‘,
koju jom o 80-ux roguHe XX BEKa, rOAWHY 3a roguHoM obpalyje cucremar-
CKH HEMAYKYy CYICKY MPAKCy U3 0071aCTH KOIM3UOHOT MPaBa.

300r CBOT jJEBPEJCKOT MOPEKIA, HalmoHaacoujanuctu ¢y Epracra Pabena
Mantperupanu of 1937 rogune, kaga cy ¥ Ipey3eian pyKOBOHEHE HHCTHTYTOM,
T je OH HakoH Tora u Hamyctno Hemauky. MucTutyT je octao v bepnuny no
1944. roaunne, Kaga je eBakyHncaH 300T MpHOMMKaBamba Pyckux Tpyma v Ty-
OUHICH, TAC Ce Hana3uo ciacachy acueHujy.

Ho caaa je oeaj MHCTUTYT MMa0o TpH JUPEKTOPA, KOjU CY CE HHTEPE-
coBanu 3a 001acT eBpoIcKor mpusaTHOT npasa: Knayca Xomra, y obnactu npe-
JY3CTHUYKOT U MPaBa KOHLEPHA, Ka0 U OAHKAPCKO M MPABO TPKUIITA KAMUTANA,
Pajuxapma Lumepmana y o6acTi OMIuTer NPUBATHOT PaBa, a HAPOIUTO 00/IH-
ralroOHOT MPaBa U CBPOIICKS MPABHE UCTOPH]C; HA KPajy, U MOja MHTCPECOBAMHA
€y Ha T0Jby MeljyHapOAHOT MPUBATHOT MMPAaBa, KAa0 U NpaBa KOHKYPEHLH]E, Ipa-
Ba OCHI'Ypama U TpaHcmopTHOr npasa. CBa TPH AUPEKTOPA CY UMATH aHTKMaH
u Kao yHusep3uTeTcku npodecopu: Knayc Xonr u ja cMoO aHra:koBaHu Ha Y HU-
Bep3uteTy v XamOypry, a Pajuxapa Lumepman va Yausepsutetry v Perenc-
oypry.

VYkynaun 6poj 3amocacHux Ha MucTuTyTy je mamelly 130-140 numa ca He-
MyHUM PaJHHM BPEMECHOM, VKJbyuyjyhu u HeHayuHO ocoOsbe. Oko 25 ocoba je
ctanmHo 3amocicHo. Llentpanau n3eop 3a uctpaxuBama Muacturyra je bubmu-
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oreka ca npeko 450.000 kwura. MaCTHTYT noaatHO mpoduTrpa 1 ¢ 003UpoM Ha
CBOJ& MECTO, TAC CC Hala3u, v MPBOM peay 30or nenocpeaue Onusune [IpasHor
dakynrera YHusepauteta y XaMmOypry, u XamMOypIIKOr CBETCKOT MPUBPSIHOT
apxusa (HWWA), xoju Takolje nocenyjy 3aBuJaH KiIKHA GOHA.

Hanac MaCTHTYT MMa TpH BenmKa moJjpa aenoBama. 1Ipeo Ty cy comcrse-
HA UCTPAKHMBAbHA TUPCKTOPA M CapaTHHKA - Jakie, 3amocicHux Ha MHcTuTyTy,
KOja CE CIPOBOAC HA JOOPOBOJHHOj OCHOBH CBAKOT MOJCAMHIN, OC3 UKAKBUX
HAJIOTa U3BaH HHCTHUTYTA. Y TO yIa3H OrpoOMaH rmnocao Ha u3paau MelynaponHe
CHLMKJIONCAN]C KOMITAPATUBHOT TNPaBa, KOJHU CC CIPOBOAHM M KOOPAWHHPA OX
ctpane MucturyTa jorn of 60-ux roJuHa MpOLUTOT BeKa. Y CKOPHjE BpEeME je
3amoueT Paj Ha JoIl jEAHOM OOMMHOM MpOjeKTy ,,EBpOICcko mpaBo yrosopa o
ocurypamy ", koju Ou Tpedao Aa ce myOauKyje V TPH TOMA, a INTO j& 3aMUIII-
JCHO Kao MpPBH CTCMCH XapmoHu3aipje ose objnactu y EY. Jom jeman wuc-
TPXKXUBAYKH MPOjEKAT j¢ MOKPCHYT HA COICTBEHY HMHHUHMjaTHBY MHCTHTYTA.
JIpuspeaso mpaso MERCOSUR-2*“.V ToM mpojeKTy akTHBHO y4eCTBYje
Mebhynapomna Maxkc IInank Merpaxkupauka mkona 3a moMOPCKO Mpaso, V ca-
paamu ca YHUBEP3UTETOM vV XaMOypry, HOBOAOM HHTCPIHUCLHILTMHAPHOT HC-
TpaKHBamba Vv 001aCTH MOMOPCKHUX HAYKA.

Hpyra Benmka uctpaxusadka oonact paga MacTutyTa je naBame CTpyd-
HUX MHIIJBCHA O] CTpaHe crpyumaka MucturyTa 3a CaBe3Hy Biany, EBporcky
KOMHMCH]Y WU APYTe ApKaBHE opraHe, Hnp. CaBe3HH YCTaBHU CVA. YTPaBo je v
BCJIUKOM OpOjy 3aKOHOAABHHX mpeiora MHCTUTYT y4IeCTBOBAO JaBAKEM MUIL-
JbCHA O] CTPAHE CTPYUHaKa KOju c¢ 0aBe YIOPSAHUM IMPABOM, TAC CC MPATH
MeljyHapoaHu pa3Boj oapeheHOr cexTopa M YTHIAJH HA BUXOBY HMIUICMCHTA-
LU}V V HEMAYKO 3aKOHOJABCTBO.

CBaxo ucTpaxxuBame je OMI0 ACTATbHO HCIIAHUPAHO O CTPAaHE UHCTUTYTA,
Kao HOp. y 00MacTH O0JMralMoOHOT IMpaBa, CTAPaTeJHCKOr MpaBa, OSP3aHCKOT
npasa, npaBa UCTOMOJHHUX 3ajCIHMLIA, [TPABO O YTOBOPY O ocurypamy. bruxosu
pe3yaTaTi ¢ PeAOBHO 00jaBJbY]y V BHAY KEBHra, T¢ JOBOAC A0 IUIOJAOHOCHHUX
Hay4HUX auckycdja y Hemaukoj. Tpehe nosse aenoBama YMHE MHIUBEHA, KOjE
HuctuTyT Aaje Ha 3axTeB HeMadkux cyaoBa.OHH MOpajy Aa mpUMEHYjV Tpa-
Buna MehyHapoxnor mpusarHor mpasa. Kaga cyzoBu v TakBuM cHTyarmjama
Oyay ynyheHr HAa NPUMEHY MHOCTPAHOT MPaBa, YeCTO UM HEA0CTA]y MO3HABAGE
CTPYYHOT je3HKa U MO3HaBame oapelieHe npobiaemaruke. Y oBakBUM Ciaydaje-
BrMa, Tipes MHCTHTYTOM (MM TIpe MHCTUTYTHMA Y OKBHPY Y HUBEP3UTETA) €&
HaJIa3e MPCUIO3H 32 OJIYYHBAKBC O JO0KA3y MMOBOJOM MHTAKA MPUMCHE HHO-
CTpaHoOT mpasa. Y ONIITCHO y3eB, MHCTUTYT A00Hja LETOBUT CYIACKH aKT U MO-
JKE KOPUCTHTH BEOMA LIMPOK AM]aria3oH MPEAIora KOjH MOTY JOBECTH J0 PELICHA

* The Southern Common Market, ocHoBaHO oj cTpaHe Aprentuse, Ilaparsaja, Ypyrsaja u
Bpasmita 1991. rouHe- IpuM.IIpeB.
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clydaja mpeMa WHOCTPAHOM TpaBy, NPH YEMY CE CKOPO YBEK OYCKYjE MOKO-
paBame CyI0Ba TAKBOj MPUMEHH HHOCTpaHor mpasa. M nopex tora, cBa uctpa-
JKUBamba Koja ce crposoe Ha MHCTHUTYT Cy ce moKkasana Kao BeoMa 3HauajHa 3a
MPaBHY MPAKCY YOIIIITE.

VY morieay CONCTBCHHUX HCTPAKHMBAYKKX AcaatHOcTH MuCTHTYTA, roau-
Hama ce yHampehyje meroa yHKIMja Kao MecCTa cycpera CBUX CErMCHATa
eBporncke mpasHe kyiarype. [lomTo je wHCTHTYTCKAa OMOIMOTEKAa HpBO OMiIa
KOHIIMITUpaHa Kao HCTpaknBauka oubnnoreka MHCTHTYTA, BpEMECHOM j€ CBE BU-
LIe mpepacrana y HeHTpaIHy OHONHOTEKY 32 YIOPEAHO MPHUBPCIHO MPABO, Kao
U 3a Mel)yHapoJHO MPUBATHO U npHuBpeaHO npaso v Eepomu. Ha xpajy Huje Oumo
HUKAKBHX OTPAHHUYCHA Y MOTVICAY HCTPAKHUBAMHA Y CBUM CBPOIICKHM JAprKaBaMa
ynanunama. Kao mocnexnna Tora, ¢Bake OAMHE J0JAa3W CBE BHINC HUCTPAXKHU-
Baua. [anac rosopumo o Opojy m3mehy 200-300 npaBHuKa UCTpakuBada U3
EBporie, anu yak u ca Apyrux KOHTHHEHATA, KOJU J0Ja3e v XaMOypr, pagu ay-
sker OopaBka Ha MHCTUTYTY U COpOBONCHa COTICTBCHUX HCTpasKuBama., MHCTUTYT
j€ Ha OBAaj HAYMH IMOCTABJECH Y CPCAMINTE YIIOPSTHONPABHUX HCTPAKUBAMDA,
KOja € Ty OABH]Ajy, U Y KOHTAKTY & Ca HAYYHHULINMA U3 LICJIOT CBETA, y3ajaMHO
Kao U ca HEeMaYKUM KOJIerama.

3. OcHoBHU HacTajama u w3rpaamwe Makc [lnank UHcTuTyTa
3a HHOCTPaHOo U MelhyHapoaHo mpuBaTHO MpaBo

HucrutyT napa Bunxeama 3a nHoctpano u meljyHapo HO MPHBATHO Mpa-
BO OMO j¢ HEMOCPEAHO HAKOH CBOT HACTAHKA JCAMHCTBCHA OPTaHU3aIH]a CBOJC
Bpcre. Jla Ou yominTe kao TakBa MOIJA HACTATH, TPEOAIO j& MMATU OAroBapa-
jyhe mpaktHuHE M Apyre ycnose, Koju ¢y ce v Hemaukoj 20-ux roguna nporm-
JIOT BEKA MOTITYHO CJIYYajHO CTCKJIH.

V¥ 1oy Ilpsor Ceerckor para moechan je 6poj MehyHapoaHO-paBHHX
npoOieMa U ca TUM HYIKHOCT Ja €€ Y HEMAdKO] MPABHO] MPAKCH PSIOBHO KO-
PHCTE peLICHA U3 HHOCTPAHUX paBa. JeaHA 01 CYITHHCKUX CTBAPH KOJC UHHE
MPUBATHO MPABO CY VIIPABO MpaBmia Bepcajckor MUPOBHOT YroBOPA, MMpaBHiIa
o ycrynamy 3emupninTa Hematuke meHnM cyceanva, mpasuia 0 CTBapamy HOBE
JAP’KaBe HA CBPOICKO] reorpadcko] KapTH, PasiuduTe OMIM|C Yy MOTJICAY CTH-
mamka ApPKaBJbaHCTBA Y HCMAYKUM IOTPAHUITHHUM O6J'Ia,CTI/IMa, HAJICTHU I/I36CI‘HI/I-
1Ia TOKOM PyCKe OKToOapcke peBonyimje, urda. CBEe HABEACHO j& CTBOPHIIO 3a
MPUBATHO MPABO O0HIbE MOTeInKofia HOBE BPCTE. MOTPEOY Ja €& M3BPIIH MHPO-
LEHA CKCOPOMPHUCAHUX HHOCTPAaHHX A00apa, VTHLAJH OKYMALMOHWX TPrOBUH-
CKHX 3aKOHA Ha mocTojehe mpaBHE OJHOCE, HCYPABHOTCKCHH MPUPALITA] JTHIA
€a HEMAYKHUM U €A JABOCTPYKHUM APKABJbAHCTBOM, UTA.
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Hemauka npaBHa mpaxca je nokasaja Ja je npoiec yckiahusama ca HOp-
mMama Bepcajckor yrosopa mpuianmdHo HenmoTpebaH. AYTOHOMHO TYMAUuCHE Me-
hyHapoaHHX KOHBCHIIM]jA, KOj¢ MO3HAjC AaHAIIKkA NPABHA Mpakca, je Taga Ouno
HenosHato. bepmurckn ansokar Xepman Mcaj je To aeduHncao ca BEIUKOM
tauromthy: ,,CBU CMO MH, ¢a BETHKOM HAWBHOIINY MOBEPOBAIH, a HA OCHOBY
JYXOBHOT MCKYCTBA KOJ€ j& MPOHCTCKIO U3 CTalka V 3¢MJbH HETIOCPCIHO IMPEA
par, na he ce Bepcajcku yroBop Mohiu TYMaunTH HEMaYKUM MPABHUM TCPMHHU-
Ma ¥ MeToaaMa TyMauekwa’“. Ynpaso 3aro ce Mopa uctahu, aa ,, HOpME OBOT yro-
BOpPa MOIY MPABHJIHO OUTH MPOTYMAYCHE JCIAUHO Ca MO3UIM]C MCHTATHUTCTA
VAPYKCHUX MOOCIHUKA, H JCAHHO KOPHIINCHEM 0jMOBA U3 HHOCTPAHUX PaB-
HUX CHUCTEeMA. 3aTo je OMIO HYKHO, CTehu H3BECHO MOBEPEHHE Yy Taj CUCTEM ",

HMHcTUTYT jE CBE BpeME CBOT MOCTOjarha HACTOJA0 JAa 3aJ0BOJBH CBOjUM
pazom oarosapajyhe mpaxtuune notpede. To je ca jeAHE CTpaHe, OCTBAPCHO
MyTEM BEOMa PACIPOCTPACHE MPAKCE JABAME TYMAuCHha H CTPYYHHX MHUIL-
JbCHA 0] CTpaHe cTpyumaka ca MHcTuTyTa, Koja ce 00jaBsbyjy Ha TOJUIIBEM U
JBOTOJHIIBEM HUBOY Y ,,MHUIUBEHHUMA O HHOCTPAHOM W Mel)YHAPOAHOM HpH-
BaTHOM TipaBy*‘. HaBeaeHM 4acomuc j¢ HACTA0 YCJIC CapaJibe ca APYTHM YHH-
BEP3UTCTCKUM HMHCTUTYTHMa Ha OBOM moJby mpasa. Ca apyre crpane, Tpeba
HewTo pefin 0 CHCTEMY HALMOHATHUX pedepeHarta. Y MUTaky j€ MPojeKaT Koju
VYBCK BOJC MO3HATH HAYYHHUIIM-UCTPAKUBAYUH, TOKOM JSIHE TOJUHE, H BE3Yy]y CC
3a cneumjanusanMjy oapehieHe marepuje, mojma, win ogHoca. HaseaeHo cBaka-
KO MOTOAYjE U CaMOM HEMA4YKOM mpaBy, Ovayhu Ja ce v AUCKYCH]Y, Pe3epBHCAHY
CaMo 3a HEMAYKO IMMPABO, VHOCE CJACMCHTH U3 CABPCMCHHUX IMPABHUX MHILUBCHHA
Y TCHACHLM]A U3 HHOCTPAHCTEA.

Hacranak npakrruapx npoOnemMa y o0nactv npaea He OU v MOTIIYHOCTH
MOTao Aa OATOBOPH HA TO, 3aTo je MHCTUTYT, mpBO kao MHCTHTYT 3a OCHOBHA
ucTpaxusamwa y oksupy Jpymrsa napa Bunxenma, kacuuje, kao Maxc [Liank
HpymrtBo, yomuTe U 0cHOBaHO. JloHEKIIE je pa3yMIbnBO 300T crie(pIHNX Je-
¢dunyTa v 00NacTH HAyKe W HAyYHUX casdHamwa, moceOHO kaaa je Hemauxa o3-
HAYCHA KA0 CPCOUIITC HACTaHKa TakBUX mpodiema.Yak, momasu 10 U3BECHOT
Cy’KaBama IM0Jba UCTPAKHBAKBA Y 00JACTH HEMAUYKOT MPUBATHOT NpaBa, U TO Yy
npeuM freneHrjama XX Beka. byavhu ga je Macturyt ocHoBan 1926. roxune,
TO ra HOCTaBJba Y KOHTEKCT JoHowmewa [ palanckor 3akonuka, Hekux 30 roau-
HE MPE TOTa, LITO j€ CKOPO jeaHa reHepaunja. Hemauka koaudukanmja je ussp-
muia CaAKyIubabC OMIITUX IIPAaBa, YIIPABO OHO IOTO je KOHTUHCHTAJ/IHA IIPpaBHa
HayKa YHHMTA BEKOBUMA. AYTOPUTET OBHX OIIITHX MPaBa CEXe JyOOKO A0 aH-
THYKE TPaaWLHje, CXOIHO K0joj je ycBajamem | pahanckor 3akoHHKA BOJbA Ha-
LHOHATHOT 3aKOHOJABLA JOOWIA CBOjY JETUTHMALHMCKY OCHOBY. Y OKBHpPY
HaIHoHATHOT oceliaja, Koje je mocTojaio y napcTsy BuixeamMoBoM, kao mrTo je
u cam Epuct Paben ucrakao, Hemadka Hayka ,,j€ KOHCEKBCHTHO Kao OWIIO KOje
JPYTo IPaBo MPOUCTEKIIO U3 CHAre MPOMEHEHUX MTO3UTHBHIX 3aKOHA™.
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Cwmartpa ce Aa Hay4HO ca3Hame W3 0ONacTH MPHUBATHOT MpaBa BPEId U
MOKE CC€ JaJbC¢ KOPHCTHUTH, aKO MOYMBA Ha HEKoM of 2385 maparpada ['pa-
hanckor 3akoHuka. MckycTBa Hammmx €BpPOICKUX CYCEaa Y TOM CMHUCITY, TIOUCB
ox 1900. 10 maHac, Cy y MHOTOME HCTATHBHA , M3y3¢B (PPaHIyCKOT M IIBAjLap-
CKOT mpaga, koje je 4yak 1 Hemauka aemumuano mpuxeatiia. HaseneHo je aar
HE3HATaH MPaBHU 3HA4YQj, KA0 INTO j¢ Y MPABHO] WCTOPHjH, MOTIIYHO HCOMPAB-
JAHO TOTHCHYTO PHMCKO MPABO, Ca CBOJUM OTrPOMHHM KOPIIYCOM IPABHHX
MHLUBCHA U peiuewma. Harmonanmuzaunja rpaljanckor mpasa, MOjMOBHE jVpHC-
NPYACHLH]E U 3aKOHCKOT NMO3UTHBU3MA CY CC CTOTa MOKA3AIH Ka0 TPSHYTHA pe-
IICHHA.

Kao nocneauua npeTxogHOT, HEMAYKO MPABO j€ MOYCIO Ja MPey3uMa pe-
LICHA U U3 HHOCTPAHUX MPABHUX CHCTEMA. THMe ce Moke 00jaCHUTH, 3aIuTo je
HayKa MPHUBATHOT MpaBa y NOTIEAY M3BECHUX MPoOIeMa YV HOBHUjUM BEKOBHMA
CBOT MOCTOjama OcCTajaiia 0e3 OAroBOpa, TC & AOMHHAHTHY YJOTY V LEIOM
MPOLIECY MPEy3e0 mopeaak ycranoBibeH | 'pahanckum 3axonukom. OBo Baxku
noceOHO 32 jauarme TPXKHIITA, MYTEM KapTEIHCamha UCTOT, INTO j& HACTYIIHJIO
nmouetkoM XX Beka, H y Hemaukoj je o3HaueHo kao BeoMa 3HavajHo. To Takohe
BaXXKH U 3a ropyha M joIl YBEK HEPCLICHA COLMjaTHA MUTAkhA, Ka0 U 32 OIPOMHO
noBehame TEXHUYKUX, CKOHOMCKHUX, U CT3UCTCHIU]ATHUX PU3HKA, KOJU Cy Oumn
MOBE3aHH Ca MPOLICCOM HHIYCTPHjAIH3ALHM]C Y APrKaBaMa WIAHULAMA Y OKBUPY
Hemauke. 3ato je v ciospa BUABPHBO Ja HEMavka Hayka y obmactu rpaljaHckor
npasa HUJC aICKBATHO OATOBOPHJIA HA OBA MTUTAA, U 1A j¢ HA H3BECTAH HAYHH,
cama KpuBa 3a r'yOHTaK CONCTBCHOT 3HAYAja U YJIOTE,

Texme MOPaBHC OOTMATUKE, Y KOHTCKCTY NOCTU3akha JIOTUIKEC KOXCPCHT-
HOCTH TPAaBHOT CHCTEMA, CY HECYMIBHBO JOBC/C JO MHOLITBA MPOTHBYPEUYHOCTH.
To je aaspe A0BEIO A0 3HATHHUX TPOMLIKOBA, AJU U A0 T'yOWTKA OZHOCA Ca pe-
amHowhy M NpOHANAXKCHA WU3BECHUX (AHTACTHYHHX PEIICHA 33 HEKEe HpoO-
aeme. YIpaBo Ty J0Ja3u A0 U3paxaja YIopeaHO MPaBo, j¢p HPABHU CUCTCMH Y
cBeTy, npema peunma LlBajrepra u Kyuna, ,Hy>KHO BHIIE U yCled CONCTBCHUX
Pa3IUMYUTOCTH MPOHAIA3C BEAUKH OPOj PEIICHA ..., KA0 Ja U MPABHHK Y CBOM
KpPaTKOM >KUBOTHOM BEKy MOzke MpoHah# JOBOJBHO (PaHTACTHYHA pellicHha U Y
OKBUPY COICTBCHOT MpaBHOT cuctema‘. Tpeba npumMeTuTH Aa ¢y €€ OBH TPOLI-
KOBH IIOjaBHJIH Y MPBOj OTOBHHK XX BEKa, KaJa j¢ yIpaBo cTacana jeJHa HOBa
reHepaqua NpaBHUKA, a IpCMa MpaBUIUMa NPUIUYIHO HUHTPOBCPTHOI 3aKOH-
CKOT IIO3UTHUBU3MA.

OBze je U3I0XKEHO CTame, Koje j¢ mocrojano Ha Mucturyty mapa Bui-
XE/IMa 332 HHOCTPAHO U Mel)yHapoaHO MpUBATHO MPaBO, OJ MOMEHTA OCHOBAMbA.

4 Jep C€ II03HaBambe HaBEACHOT 3akoHHKa cMarTpa caMoO COJIMIHOM OCHOBOM, aJIl HE U UCKJIBY -
UMBHUM U3BOPOM 3a Z[06p0 To3HaBame 00J1acTi IIPUBATHOT IIpaBa-IIPUM.IIPEB.
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HaseneHo Mozke MOCTYKUTH Ka0 OKBHP 33 HEMAYKO MPaBo, atu Koju omoryha-
Ba U MOTJIEA KA CYCEIUMa U BbUXOBOM TPaBY.

4. llnb ynopeaHONMpaBHUX UCTPAKUBAHA
Ha Makc Ilnank Uncturyry
3a nHocTpaHo u MeljyHapoaHo npuBaTHO NpaBo

[Ipema jenHoj ox mporpamckux u3peka Pabena, ,,10jaM YUCTOr CHCTEMAT-
cKkor ( MMM JOTMATCKOT) YIIOPEIHOT Mpasa... c€ Mopa carieaatu 0e3 o03upa Ha
BEroBY KOPUCHY AMMEH3WjY". OBa MICaIMCTHUUKA U3jaBa CC TCIIKO MOXKE JIO-
BCCTH V BE3Y Ca MHTCPSCHOM JHMCH3HJOM U MOJUTHYKHM KapakTepoOM Ipasa,
Kao ¥ ca cnenuduuHomhy npaBHE HAyKe, Ka0 MPUMEHCHE U (JOPMATHE HAYKE.
Takohe je u y ouuraeaHoj] CynmpOTHOCTH Ca UCTOPH]JOM HacTaHka camor MHCeTH-
TyTa, KOja IPOUCTUYC U3 KOPUCHE TUMCH3H]C YIOPEIHOT mpaga. PasymibuBo je
Ja ce y nozaaunu ose Pabenose Tese, Hanasu cTap Aa OWO Kakea MpoLICHA HE
Moke OUTH aiekBaTHO ypalieHa ox cTpaHe ynopeaHor npasa, Beh xa je To Mo-
ryhie jeauHO Aa ypaau MpaBHA KPUTHKA.

Creuena nckyctBa MHCTUTYTA, ako c€ TIOCMATPajy €a JAHAINKBUX MMO3H-
1ja, ¢¢ MOpajy MOABPIHYTH MPSUCIIHTHBAKY, MOCCOHO Kaia CC UMa Y BHIY KO-
JIMKO Tporiec yrnopeljuBama ca3Hamba U BUX0BO KPUTHUYKO OLCHUBAKC 3AIPABO
orpannuaBajy jeaaH apyror. Beh u cam uzbop peneBaTHHX nuTamka MOJOOHHX
3a MCTPAXKMBAKC W O0AroBapajyhnx MpaBHUX CHCTEMA, MOYHBAJY Y OCHOBU HA
Beh mocrojehoj ouenu netux. To 3Haum Ja oHaj KO ce OaBH YHIOPEIHUM NPABOM
Mopa Aa u3abepe U3 OrPOMHOT OKEeaHa MPaBHUX MHTamka, oapehena, umuja pery-
Janyja y HBEeroBOM IPaBHOM CHCTEMY HHjE 3a0BoJbaBajyha WM je HEoArosa-
pajyha. M oBa mporcHa 3HaUaja HCKUX IMHUTAKkA OMCT MOYMBA HA MPETXOTHO
yTBpheHo] oucHu uctux. CnudHO je¢ U ca u300POM HEIOBOJHHO HCTPAKSHUX
WHOCTPAHUX MPABHUX CUCTEMA. Y TOM ]y j€ HECOMXOMHO A00P0 3HAMKE JC3UKA
HCTPAXUBAYa, JCITUMUYHO J€ O 3HAYAja M OUYCKUBAIE, Aa u e ¢ y HEKUM
WHOCTPAHUM TpaBHUM cucTeMuma Hahu mH(popMalje O pa3Bojy mpaBa TaKO
JaKo Kao IITO je TO MOTyiie v HEKUM APYruM ciydajesuMa. JleauMuaHo 1o 3a-
BUCH U 0] yoehema, Ja je mopeaaKk u pa3Boj CONCTBCHE APXKABE CHHXPOHH30BAH
ca MOjeaAHHUM YV OApEeheHHM HHOCTPAHHUM ApKaBaMa, WIH CY MPUINYHO VAa-
sbeHr. My 0BOM Ci1y4ajy, MPETXOAHA OLICHA TOPCHABCACHOT HMa BEIHKY YIIOTY

CBako ucTpaxkuBame, Tpeba 1a, cxoano miegoajey Konpaga LBajrepra
MOBOJOM OLICHHBAA YIIOPCAHO-NPABHUX AKTHBHOCTH, & Y OAHOCY HA JaHAIN-
K€ VCIIOBE, VHECE H3BECHY 03y caBpeMEHOCTH.OHAA ce MOXKEMO PYKOBOIUTH
U jJeOHUM 3HAYajHHM NHUTakeM, Koju he ca3HajHu MHTepecH OUTH 33aJ0BOJBCHU
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cnpoBoliekhEM YIIOPEIHO-TIPABHUX HUCTPAKUBAKA, U KOJHKA j¢ 3alpaBO yJjora
JEIHOT TAKBOT HCTPAKHMBAYA Y 00JACTH YIIOPEIHOT IpaBa, MPUIHKOM KPCHpamba
OLICHE 0 HEeKMM mojaBama. Jlonasu nu 3ampaso, kao mrto je Beh paHuje Hase-
JECHO, A0 CBOJCBPCHOT ,,yBO3a“ MHOCTPAaHHX MPAaBHUX TCOPHja U MHIUBCHA, a
CBE V IUbY NoOoJbIIaka COICTBCHOT NpaBHOTr cucteMa? M je Mmoxkaa v nura-
BY CBOjJCBPCTaH ,,M3B0O3" MPAaBHUX HACja, Y LIUJBY Aa ce ca oapeheHnM npaBHEM
[MOJMOBHMMA KOJU MMOTHYY M3 JSIHOT MPABHOT CHUCTEMA YIO3HAJY U APYIE APKABES
U BUXOBH NMPABHU CUCTEMU? Y MOCICABC BpEMe, MPUCYTHA j€ U Y3UMa CBE BU-
e Maxa tpeha KoHIennyja, a To je noTpeda 3a CTBAPABEM JSIHOT CYIpaHaLH-
OHAJTHOT TIOPETKA HAa HUBOY CBPOICKE WIIN YaK U [JI0OATHE CIIOJHHE MOJTUTHKE.

,I3B03" HAIMOHATHUX MPABHUX CTABOBA C¢ Y MCTOPH]H YIOPSIHOT Mpa-
Ba Behi Ayro BpeMeHa TPeTHpa Kao BEOMa 3HauajHa ACTIATHOCT U 3ajarak. lako
je Morylic TOBOPHTH ¥ O HAITMOHAIH3MY Ca TCOPHjCKO-TIpaBHE mosunuje. OBa
HACONIOrHja nmourBa Ha yoehemy o HaaMoNH U3BECHUX COINCTBCHUX MMPaBa, Koja
ce M Y APYTUM Ap>KaBamMa MOpajy OCcTBapHBaTd U nomrosatu. O30H/bHO HCTpa-
JKUBaWkE V 007aCTH YIOPEIHOT MpaBa HE CME MAaylIamHO MPHXBATUTH OBAKBEC
3axTeBe. Tpeba HAMOMEHYTH, Ja W3BCCHA MpaBa YCTAHOBIbABA]Y PCLICHA 34
VHYTpallke KOHQIUKTE, OvAyhin Aa BUXOB HACTAHAK BEOMA YECTO MPOUCTHYC
u3 cneiuUYHOr APYIITBCHOT KOHTEKCTa mNojeaune apxkase. Mcra pemema
MOJKAA HE TIOCTOj€ Y HEKMM APYTHM MPABUMA, UM HE MOCTOJE V HCTOM ODIHKY
U ca uctuM nocieaunama. [lornex Ha ApyIITBEHE 1 EKOHOMCKE OTHOCE APYTUX
JApKaBa, MOCCOHO aKO ¢ MHCIHPHUCAH CTAKBEM U PE3y/TaThMa JPYIITBEHUX
HayKa, HEMHHOBHO PENAaTHBU3HPA MHCHOHAPCKE TC:KIbE came Hayke. Oxcryma-
b3 Cy HIIAK YECTA, Y BUAY PAsIHUHTHX CHCTEMA TPaBa’, HA INTA HCTPAKUBAUM
YECTO HAWIA3E Y HHOCTPAHHUM CHCTEMHUMA. Y CTAHOBJbABAGE JCTHOT 3aKOHA, IO-
ce6HO aKoO je MPUXBATHO MHOCTPAHA TPABHA MHUILBEHA M CTAaBOBE®, H HErOBO
npunarohasame TekylieM CTamy y MPABHOM CHCTEMY APXKABE , MOXKE JOBECTH
10 Benukux motemkoha.

Makc Ilnank MHCTUTYT j¢ ca BEIHKHM YCIEXOM YUYSCTBOBAO VIIPABO Y
MPOLIECY ,,M3B0O3a°° HEMAYKUX MPABHUX TCOPHja U MHUIIIBCHA, MOCCOHO HAKOH
1990. roguHEe U TOKOM MPOMACTH PAHU]JUX COLUjATHCTHYKUX PABHUX CHCTEMA.
Taxo je MHCTUTYT Y HOjeANHUM CIy4ajeBUMa BPLIHO CABETOJABHY (PYyHKUMY V
OJHOCY Ha BIAAC APKaBa KOJEC CY CC HAILIC Y HCOOWYHO] CHTYALU]H, MPYIKa-
jyhu uMm nadopmanmje 0 ynopeIHO-IPAaBHUM Kao U TCHOCHLM]jaMa ¥V HEMaIKOM
MpaBy y MOTJICAY M3BECHUM MpaBHUX o0nacTH. Tome y MpUiIor roBopy u moja-
TaK Aa Cy Ha CHMIIO3HjyMY, OApkaHoM 1996. roanHe v yact 70-0roauiumuie
noctojama MHECTHTYTA, IOpea HayuHHKA U ncTpakuBada n3 Hemauke, yuectBo-

> TIpu ueMy ce MUCIIM Ha YHY TPalllby CUCTEMATHKY IIpaBa, CacTas.
by OPHUTMHATHOM TEKCTY je HaBeJleH TepMuH ,.Exportland*S - mpum. TipeB.
7'V OPHIHHAIHOM TEKCTY je HapejieHo ,,Jmportland* - mpuM. TIpes.

18



36opHuk pajosa llpasHor daxynrera y Hoom Cany, 3/2005

BT M HALMOHATHH PESHEPCHTH U3 MET APrKaBa KOje CY VHECKOIHKO H3BPIUHIC
PELCMLIN]Y HEMAYKUX MPABHUX CTaBOBA.Tako je AOLLIO A0 U3paxkaja Ja HHUJS Y
MUTaky CaMO YHCT ,M3BO3" MPABHUX MUIILBCHA, BEh Ja j& 3amo4er HarmopaH
MPOLIEC MpaBHE TpaHChOpMaLH]E.

[Toues ox ocHuBama MHCTYT je cTajao Ha CTAHOBUIITY MOTpedE ,,M3B03a"
MpaBHUX MUILBCHA. Lleaa akTHBHOCT ¢€ HHUJC OJBHjaNa YeCTO Y CMHUCIY MyKE
peuenuuje, Beh ,,cBOjeBpCHOT mpecnukaBama oapeljeHUX npasa y Apyru MpaBHA
cuctem” (Ernst Rabel), a cBe y by npeno3HaBama HeaocTaraka u noremkoha
v okBupy npasa. Hakon [Ipyror ceetckor para, MHCTHTYT je y4ecTBOBAaO CBO-
JUM CTPYYHHM MHIIJBCH-UMA, Oa3UpaHHM Ha YIOPEIHO-TIPABHUM HCTPAKUBA-
BHMa, Y HU3Paad BEIUKOT Opoja 3aKOHOJABHHUX HpeAnora. Tako je ¥ mocTao BeomMa
3HauajaH (pakTop, KOjH je YBEO IJiac VIOPEAHOT IpaBa y HEMAUKY MOTUTHKY .

Tokom mporieca SBPONCKUX WHTCIPALIM]A U MHTCPHALIMOHAIN3ALIN] U [PaBa
KOja je MOTOM YCICAWIA, V MOCICIKkE BPEME je CBEC BHILIE 3aCTYIJBCHA MoceOHA
Hay4JHa MEPCIIEKTHBA MOBOJOM YIOPEIHO-TIPAaBHUX HCTpaxkueama MHCcTHTYTA.
UYecro ce Hama3uMo y CUTYaLUjU, KaJa EBpona win Heka aprkaBa KeIu 1a KOH-
LUIHPA NpaBHA MPaBHIa HEKE MeljyHapoaHE KOHBCHLIM]E, KOja ca jeJHE CTPaHe
pelIaBa U3BECHA MPaBHA MUTAKA, [a j€ Ca APYre CTPAHE CAAPKUHCKHU IMOBEC3aHa
ca pa3IMYUTHM HALMOHATHUM HpaBHUM Tpaiunujama. [lpuxsarame OBakBOr
337aTKa, 3aXTCBa CTBAPAIC JCAHOT CYMPAHALMOHATHOT MOPETKA, KOju he mpo-
uctehu U3 pazmMuUTX HALMOHATHHUX MPaBHUX npaswia. OBajakbeM O HAIHO-
HAJIHE AOTMATHKE, OUCKHUBAKA KOja MOTHYY O CIOJHHE MOJIHUTHKE I00Ujajy HA
TEKHMHH: TO j€ U Y3POK OJaroBpeMEHOT aHraxxMana MHCTUTYTa Ha HHTEeP JUCLIH-
INIMHAPHUM UCTPAKUBABUMA, HAPOIUTO MOBC3aHUX €a APYIITBCHUM HayKaMa U
exoHomujoMm. [Ipe cBera, eKOHOMCKA aHATH3a MpaBa HYIH YCTAHOBJHABABE HO-
BOI' KPUTEPHjyMa 32 OLCHHBAE, APXKABHUM W MPABHUM HHCTHTYLIH]jaMa, a ca
uusbeM noctusama Behe edukacHoctu. Ha taj Haumu he ce edurkacHuje us3sp-
IIWTH IIPOLECHA IIPABHUX MPABWIIA PAJIHIATHX JPIKABA.
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343.121:342.7(4)

Jp Momuuno I’ pybau, pedosHu npoghecop 'y nensuju
Ilpasuoz paxynmemay Hogom Cady

NMPABHUW NONOXAJ OKPUBJBEHOI
Y KPUBUYHOM NMOCTYINKY Y CBETJ1Y OAJTYKA
EBPOINCKOI CYOA 3A JbYOACKA NPABA'

Cadicemax: Jeona 00 mema Hayunoucmpagicueaqxoz npojexma ,, Cpncko
u egponcko npaso " oonocu ce Ha ,,Ananusy nparce keponckoe cyoa 3a sbyocka
npasa U KPUGUYHUM CMEApUMa npema nojedunum numarsuma’’. Oeaj pao ca-
Oporcu pe3yimame aymopogux ucmpanicuearsa me meme'y 2005. coounu.

IHocne yeoda, aymop Hagoou nojeduna npaga OKPUELEHO2'Y CABPEMEHOM
KPUBUUHOM NOCHIYNKY npema FEeponckoj xoueewyuju 3a 3autmumy mYOCKux
npaea u OCHOGHUX clob00d, a 3amum ce demdasmbHuje DAGU AHATUOM MPU 00
mux npasa objawreasajyhu nojedune ruxose acnexme cmasosuma FEeponcroz
cyoa 3aysemum’y OOHemuM 0ORyKama xoje ce oonoce na ma numarsd. Ha maj
HauuHn cy obpalena npaea OKpuembeHoz 0d 'y MoKy nocmynka hymu, 0a npu-
cycmeyje ROCIYNKY KOju ¢e 600U NPONIUE e U 0d MY ce CYOU'y PasyMHOM POK).

Ocmana numarea oge meme duhe 06paliena:y HOCIABKY 0802 UCHPANCUBATSAL.

Kuoyune peuu: Oxpuewenu, Eeponcku cyo sa mwyocka npaea, Eeponcra
KOHBEHYUJA 30 3aULMUMY /bYOCKUX NPABA U OCHOGHUX c10600a, [Ipaso okpuewve-
Ho2 Ha hymaree, I[Ipaeo oxpuewenoz 0a my ce cyou 'y He2080M NPUCYCMEY,
IIpaeo oxpuewenoz oa my ce cyody 'y pasymMHOM POKY.

' OBo je 1pBu Jieo HcTpakuBama Ha Temy ,, AHAJIM3A CYJICKE ITPAKCE EBPOIICKOI
CVYJIA 3A JbY]JICKA TIPABA Y KPUBUYHUM CTBAPUMA IIPEMA TIOJEJVHUM I11-
TABUMA® koje je y Toky 2005. romume aytop o6aBro y okBUpY mpojekTta llpaBHor dakynreTa
y Hoom Cajty ,,CpIIcko U €BpOIICKO IIPABO — TEOPUJCKHU, COITUOJIONIKH, HCTOPH]CKH, TIO3UTHBHO-
TIpaBHA ¥ €EKOHOMCKH acIIeKTH .
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YBoa

Oxpuemenu je u3pas 3a GUNUKO TULE MPOTHB KOTA CE BOAU KPHBUYHU
MOCTYIIaK, Tj. MPOTHB KOra je AOHETO pelicke o crupoBolemy ucTpare wim
MOTHETA ONTYKHULIA, ONTYKHHU MPSAJIOT WK NpUBATHA Ty:k0a (wiaH 221, Tauka
2. 3KII). C obzupoM HA TO A2 je KPUBHYHH MOCTYIAK CIOKECH M Ja MPOJa3u
Kpo3 paznuuute (aze u cragujyme (MPEeAKPHUBHYHH MOCTYIAaK KOJH HHUJC ICO
KPHBHYHOT TIOCTYIIKA Y IPAaBHOM CMHUCIY, HCTpara, MNIaBHH MPETPEC U MOCTYIAK
IO MIPABHUM JICKOBUMA), 3aKOHH, Meljy lHMa U 3aKOHUK O KPHBUYHOM TOCTYII-
ky Cpbuje, OKPHBJBCHOT O3HAYABA)Y PA3NTUYNTHM TCPMUHHMA Y PA3THIATHM
JCIOBHMa KPHUBHYHOT NOCTYIKA. Tako, ocymmuyeny je NMUUEC MPOTHB KOTra ce
BOJIY MPCIKPUBUYHH MOCTYIAK, Tj. ,,[IpEMa KOME j¢ Ipe NOKPETaka KPHBUIHOT
MOCTYIKA HAUICKHU JPKABHU OPTaH MPSAy3e0 HEKY palmy 300r MOCTOjama
OCHOBA CYyMIbE Ja j& W3BPIIWIO KpuBuuHO Aeao (uwiaH 221, tauxa 1. 3KII).
Onmyoicenu je TULE TMPOTHB KOTA j& ONTYXKHHWLA CTYIHIA HA NMPaBHY CHAry
(unan 221. Tauka 3. 3KI1)>. Ocyhenu je muue 3a Koje je MPABHOCHAXKHOM IIpe-
CYJOM MM NPABHOCHAKHHM PEIICHEM O KKIaBawy VIBPHEHO A2 je KpUBUY-
HO OATOBOPHO 3a oapeheno xpuBuuHO Aeno (wnad 221. tauxa 4. 3KIT). Mzpas
OKpU6/beHY € OTILITH HA3HB 32 OKPHUBJBEHOT, ONITYKEHOT U ocyheHor (wian 221.
tauka 5. 3KII).

V Hajeehiem Opojy €BPOINCKHUX AprKaBa OKPHUBJBCHH JaHAC MOXKE OUTH U
MPAaBHO JHLE. 3aKOHE 0 OATOBOPHOCTH MPABHUX JIULA 32 KPUBHYHA ACTA Y TIOC-
aeame Bpeme aouene ¢y buX, Xpsarcka, CioBeHHja, a CIUYHHU 3aKOHU TPUITPE-
Majy ce y LipHoj I'opu n v CpOuju. Kpuerunu 3axkoHN THX Ap:KaBa npeasulajy
OJATrOBOPHOCT MPABHOT JHLA 32 KPUBHYHA A€ja KOja WU3BpLIC (PH3HUKA THLA 'Y
uMe, 3a payyH wiau'y Kopucm TpaBHOT THUA, U ynyhyjy Ha moceOHE 3aKOHE KO-
juma ce moapodHuje ypehyjy KpUBHUHE CAHKLHjE U KPUBHYHA JCna 33 KOja MO-
I'y OATOBapaTH MpaBHA TULA, KA0 U KPUBHYHH MOCTYNAK Y KOME ce¢ yTBphyje
OATOBOPHOCT THX NHUA. T moceOHU 3akoHM MpeaBubajy jeIMHCTBEHH MOCTY-
MAaK MPOTHB MPABHOT JTHLA U (PU3UUKOT JIUIA KOJE & YIHHIIO KPUBHYHO ACIIO.
Taj ce moctymak mokpehe mo 3ajeIHUYKO] TYKOW M 3aBpIIABA 32)CTHHIKOM

% EBpoIIcKH CyJ1 3a Iby/IcKa TIpaBa ojpeljyje mojaM . onryx6e” (charge) Xao ,.cnycbeno oba-
seutmerve Koje HAONeXHCHA 6lacm Ypyuu NojeOuHyy Kome Cmaesd HA mepem Od je VUUHUO
Kpueuuno Oeno®. 3a TakaB aKT ce padyHa U Apyra Mepa Koja je ,noxazamesb makee onmyxcoe’ u
KOja ,Ha Opyeu HauuH npouzeoou nocieduye sa ocymmwuueno2” (Eckle v. Nemacke, Eur. Court
H.R., 15.7.1982, Series A no. 51, tau. 73, i Foti u dp. v. Hmanuja, Eur. Court HR., 10. 12.1982,
Series A no. 56, tau. 52. Peu je o xoMOHHAIMU Gopmanioz nojma onmysxcoe (cayxGeHo oba-
BEIITEIHE) U MAmepujanioz nojma onmyoicoe, dnMe ce oHeMoryliyje Jia ce IPOTHUB I10jeIMHITA de
Jfaco BOIY KPUBMUHM IIOCTYIIAK IIPE HO IITO MYy ce de fure He JIOJIEIH CTaTyC OKPUBIJHEHOT U 10
TOM OCHOBY TIpHITa Iajyha mpasa.
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nmpecygoM npeMa oda nuna. [loctymak camMo mpoTHs mpaBHOT Jvna je moryh
caMo ako MOCTYIaK NMpoTUB (r3uukor yumna (y4uHWOLA JAena) Huje Moryh u3
paziora mpeasuljeHux y 3akoHy wiu je Beh cnposeacH (wian 27. ctas 3. 3akoHa
0 OATOBOPHOCTH MpaBHMX JHLA 3a KpusH4yHA Acna Crosenuje). [IpaBHo nwmie
MPOTHB KOJET CC BOAU KPUBHYHH MOCTYIIAK HA3HUBA CC OKPUBHEHO NPAGHO Juye,
ay TOM MOCTYIKY ¢€ ¢X0AHO npumemny]y oapende 3KI1 ako moceOHUM 3aKOHOM
HUje apyrauuje oapeheHo.

[Murame npasa u 1yKHOCTH OKPHUBJBCHOT Y KPUBHYHOM MOCTYIIKY j& TO-
CTano JaHac jJEAHO OJ OCHOBHHMX LIMBHIM3ALM|CKHX MHTama. YIPaBO OJHOC
n3mely THX npasa U Ay>KHOCTH oapeljyje JaHac mpaBHU MOJI05Ka] OKPUBJBCHOT Y
KPHUBHYIHOM HOCTYIKY. JIOK mpaBa koja My NpUNaiajy, 1ajy OKPUBIbHOM Kapak-
TEP MPOILIECHOT CyOjeKTa, AOTIIC ra Ay:KHOCTH KOje My c¢ Hamehy mpeTsapajy y
00jEKT KPUBUYHOT MOCTYIKA. OKPUBJBCHU j€ CYOJEKT YV KPUBHYHOM MOCTYIKY
TOJMKO KOJHKO j€ V IPHIMLH Ja MPOLECCHE PAIlke BPIIN V CKIAAY Ca CBOjOM
cnoOOTHOM BOJBOM. AKO CY HpPOLIECHE Paime OKPHUBJBCHOT OJpa3 HEroBe
cnobomHEe BOJBE, MMAjy OOKA3HH 3HAYAj, jep CY HPOLBECHE PaJme BOJHHE
aktuBHOocTH. OHAj KOjH TakBe BOJbC HeMa, Beh ce Mopa motunHuTH oapeheHnm
3aKOHCKHM 3axTeBHMa, N00Hja ocoOuHE 00jekTa. YIPaBo yV OHUM IPOLICCHUM
cUTyalijamMa y KOjuMa OKPUBJECHH MMa CaMO MOJI0Ka] 00JeKTa, J0Ja3e Y Kpu-
BHUYHOM IMOCTYIIKY IO IYHOT H3pakaja Ay>KHOCTH APKABHUX OpraHa Ja Moil-
TY]y CTPOTe 3aKOHCKE 0Apeade KOj¢ ACTasbHO YTBPHY]Y YCIOBE MOA KOjUMA Ce
Ca OKPHBJBCHUM MOXKE TMOCTYIATH M MPOTHB HETOBE BOJBC. Y BE3H Ca THUM J0-
Aasu 10 m3paxkaja npo)CCHOHAIHA U JIMYHA CTHKA APKABHUX opraHa (moju-
Lje, AP>KABHOT TYXKHJIAIITBA U CYAA), U IHTAmE J0 KOje MEpe j€ V CBAKOM
KOHKPETHOM CIIy4ajy VAOBOJBCHO HAYCIy MPABHOCTH U MpaBHE KyaType. Hauun
Ha KOjH je oxpelheH MpaBHU MON0XK3] OKPHUBJBCHOT V KPHUBHYHOM MOCTVIKY j€
MEPHJIO CTCTICHA MOIMTUYKE U MPABHE KYJITYPE JSAHOTa APYIUTBA.

HpymteeHe npomene koje je moxkuseia CpOuja y MUHYJIUX MET rOAUHA
oJpasuie Cy c¢ Uy 001acTh KPHBUYHOT MPOLICCHOT IIPaBa, U YIIPaBo y TOj 00-
JAaCTH HAJOUHTTICAHH]C j& U3PAKCHO KOIUKO APKaBa, HA MYTY CBOra ACMOKpAT-
cKor mpeodpaskaja, momTyje MehyHapoaHA MEPUIA O 3AIITUTH JbYACKHX MpaBa
yrepheHa mehynapoanum npaBHum aktuma. Meljy t¢ mehynapoaHo mpusHate
MPaBHE CTAHAAPAC CAAAJy HAPOUHUTO MPETIIOCTABKA HCBUHOCTH, MPABO HA JIHY-
HY 710001y M CHT'YPHOCT, MPABO HA MOIUTCHO M HEMPUCTPACHO cylheme, mpaso
Ha MOLITOBAKC MPUBATHOCTH, MPABO HA HCIPHUKOCHOBEHOCT JKUBOTA M 3AIUTHTY
JbYACKOT AOCTOjaHCTBA, 3abpaHa Myd4cwa, MpaBo Ha cyliewme y NpUCYCTBY OK-
PHBJBHOT, TIPaBO Ha oAOpaHy, NMpaBo Ha yckpahuBame uckasa, 1j. ivrame, npa-
BO Ha yrnoTpedy PeIOBHHUX H BAHPSIAHUX MMPABHHX JICKOBA U 3a0paHa MOHOBHOT
cybema y uctoj kpusuunoj creapu. Oxnocu usmel)y npasa u Ay:KHOCTH OKPHB-
JbCHOT, kKao u u3Melhy onamherma u obage3a ApkaBHUX OpraHa Koju CyAenyjy v

23



JIp Momumio I'pyOau, IpasHu nonosscaj oxpusmenoz y kpuguumom nocmynky (c1p. 21-40)

KPHUBUYHOM IOCTYNKY, THIY €€ JBE OCHOBHC MaJa MPOTHBPEYHE TCHACHLIH]EC
KPUBUYHOT MOCTYTKA, Aa HUKO, KO J& MOCTHKAH, HE Oyae ocyheH u ga ce yuu-
HHOLYY KPHBHYHOT JENa U3PCKHE KPUBHYHA CAHKIMja MO YCIOBHMA KOJH CY
oxpeleHH KPUBUYHUM 3aKOHOM U Y 3aKOHOM HPOIMUCAHOM mocTynky. M3 1e am-
OUMBaJICHTHE TCXKIbE, KOja je HarmameHa u v wiany 1. Hamer 3KI1, Hacraje au-
JeMa Koja ce HEMOCPEAHO OJHOCH Ha IHTAamE, Kako Tpeda OAPEIUTH OTHOC
n3mehy mpasa U IyKHOCTH OKPHBJBCHOT, Ja OU KPUBUYHHU MOCTYNAaK Ouo cdu-
KacaH U Aa O y HCTO BpeMe, ca APYre CTPaHE, V HBeMy OWa JOCICTHO MOII-
TOBaHA MpaBa OKPUBJBCHOT KOja Cy MY 3arapaHToBaHa yCTaBoM B MehyHapoaHuM
MpaBHUM akTUMa. To MUTame je CBE aKTYENIHH]E jep ce APKaBa MO YKIbYUHBABY
v clI000JHE TOKOBE APYIITBCHO-CKOHOMCKOT M HOJUTHYKOT YKHBOTA CYyOUaBa €a
noechanuM OpojeM H3BPIICHHX KPUBHUYHUX JACTa, HCKUM HOBHM OOIMLMMA
KPHUMUHAIUTETA U HAPOUUTO €A OPraHU30BAHMM KPHUMHHATHTCTOM, KOJU HMa
MeljyHapoaHe paszMepe, Jakne, ca mojaBama koje 300T CBOje OIMACHOCTH 3aXTe-
Bajy ONIyYHY PCAKIH]y APYIITBCHE 3QJCAHHUIE, a V UCTO BPEME MOMITOBAMKE
MpaBa OHUX KOjU CY OCHOBAaHO CYMBHBH Ja CY HajrpyOJbe MOTa3WiaH OCHOBHA
MopanHa Hadena 3ajeauune. [Ipu Tome, yBek Tpeba umaru HA yMy Ja KpH-
MUHAJ jOII HHUJE VHUIUTHO HHU JEAHO APVIITBO, & TAXKCHE OCHOBHUX JbYICKUX
cnoboxa u mpaea MHora. CaBpeMeHa KpHUMHHAIHA MOJIATHKA 300r TOra Mopa
JOCTCOHO Aa WHCHCTHpa Ha JBA OCHOBHA 3aXTEBA: MPCLU3HO YTBpUBamE VC-
J0BA 332 H3PHLAKBE KPUBUYHUX CAHKLHja V CBAKOM KOHKPETHOM CIVYQjV, V
00JIaCTH MATEPUJATHOT KPHBHUYHOT MpaBa, W JOCICIHO MOIITOBAKE MPaBa OK-
PHUBJBCHOT V KPHBHYHOM TOCTVIIKY, 6¢3 0031pa Ha TEKUHY KPHBHUYHOT ACia
KOje My €€ CTaBJba Ha TEPET, HA MpoLECcHONmpaBHOM noApy4jy. LlTo cy Bume
H3PaKCHH 3aXTEBH 3a penpecujoM U Behiom edukacHomhy KpHBUYHOT MpaBa y
MOTJICAY EETOBE OMINTES U CICIHjAHE MPCBCHIM|S, THM J¢ 3HAYAJHUJC Ja OC-
HOBHE IMPETIIOCTABKE KOKIHUBOCTH €a MOAPYUja MAaTCPHjaTHOr KPUBHYHOT Mpa-
Ba Oyay jacHo oxpehieHe u yTBplieHE M HUCTOBPEMEHO ca THM OBjamhcma U
OY’KHOCTH JpKABHUX OpraHa HANJIC)KHHUX 33 OTKPHBAKE KPHBHYHUX JCTa
(monuiyja), 3a KPUBHYHO FOBCHE (JaBHO TyKumamTeo) u cyhemwe (cyn). Toa-
py4je KPHUBHYHOI MPOLECHOr MNpaBa je MOAPYYje HA KOJEM HAajOUHITICTHH]jC
JoJIa3u 10 u3pasa omHoC m3Mel)y jaBHOT MHTEpECa, KOJH 3axTeBa ¢(PpUKacHOCT
KPHBHUYHOT MOCTYIIKA, W 3ALITUTE MOjCIUHIA U HBETOBUX HHAWBHAYATHUX MPa-
Ba. [Ipu ToMe, mpoLiecHU MON0Kaj OKPHUBILEHOT Mopa OutH oapeljeH kao cucTeM
BETOBUX MpaBa M OYKHOCTH Koju omorvhyje ga Oyae cyOjeKT KPHBHYHOT
MOCTYIIKA, Tj. Hocwaal oapeheHnx npasa u 1y>kHOCTH. Y BE3U ca THM Tpeda ce
MO3BaTH U Ha oapeade wiaHa 3. [losesbe 0 JbYACKHM U MABHHCKUAM HpPaBHUMa U
rpahanckuM ¢1000amMa KOje ¢€ OJHOCE Ha JSAHAKOCT MPE/ 3aKOHOM U 3a0paHy
JUCKPUMHHALIH]C.
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1. IlpaBa oKpUB/bEHOT Y KpUBHYHOM MOCTYIKY

[ToceGHa mpaga koja yCTaBU U 3aKOHH NMPHU3HA]Y OKPUBJHCHOM V KPUBHY-
HOM TMOCTYTKY Cy V YHKIHJU YCTABOM MPHU3HATOT OMINTET MPABa HA 3AINTUTY
mmaHe cnoboAe M CUI'YPHOCTH TpabaHa. 3amTHTa THX ONIITHX MPaBa € MOC-
TIJKC TPU3HABAKEM TpaBa Ha oxOpaHy rpahaHnMa VKIBYYCHHM Y KPHBHYHH
MOCTYMAK V CBOJCTBY OKpHBJbCHHX. M3 TOra ommurer mpasa W3BOAM CC JaHAC
HU3 TTOCCOHMX MPaBa OKPUBILEHOT, O KOJUX Cy Haj3HauajHHUja ciaeacha;

1) npaso ga Oyae YIO3HAT ca CBUM OKOJIHOCTHMA, YHI-CHHLAMA W JO-

Ka3uma Koju croje npotus wera (wi. 4. u 5. 3KII);

2) mnpaso ga Oyae MOYYCH O CBOJHM IMpPaBHMa H Ja UX MOXKE OCTBAPHU-
BaTH HA CBOM jE3HKY HJIH JE3UKY KOjH pasyme (wi. 5, 9, 13. u 15);

3) mpaBo aa Oy/c MOYUCH Aa HUjS AY>KaH Aa ¢ OpaHu HUTH Ja OAroBapa
HA MOjCAVHA MUTAMkA, a AKO ¢ OpaHu, Ja HUJC Ay:KaH Ja HUCKa3yje
MPOTHB ¢e0C WK CBOJUX OMIMKHUX, HUTH Ja MPU3HA A3 j¢ KPUB (WiaH
89. 3KIT);

4) mpago ga pasriaeaa crmce (wian 170. 3KIT);

5) mpaBo Ja Pacrojaxke 3aKOHOM OApeicHUM BPEMCHOM 3a HPHUITPEMa-
e cBOje oxOpane (uman 16. cras 2. [UJBIT);

6) mpaBo ma uma nomoh ctpyuHor Opanuora (wi. 68. u ap. 3KID);

7) mnpaso aa My Oyae 3amrTulicHa TUIHa c1000aa, Koja MoXe OUTH orpa-
HHYCHA CAMO V MEPH KOja j& HEOIXOAHA 3a BONCHE KPUBHYHOT MOC-
tymka (wr. 15. cr. 3. IUBII);

8) TmpaBo xa My CYIH HCIPUCTPACAH, HC3ABUCAH U 3aKOHOM YCTAHOBJBCH
cya (am 17. TUUBII);

9) mpaBo aa OyJC MPUCYTAH MOCTYIIKY Y KOME MY C€ CY/IH;

10) npaso aa 6yay oabaueHu HEXO3BOJBEHH JOKA3H (CKCKIY3H]a);

11) npaso ga ynoTpeOu peJOBHE U BAHPEIHE MPABHE JICKOBE Y CKIIAAY €a
3aKOHOM.

OCHOBHO MPaBO OKPHUBJLCHOT Y KPHUBUYHOM TOCTVIIKY j€ MPaBO HA MOII-
1TeHO cyheme - fair trial (Buau usnarama y HaCTaBKy moja A) KOje ¢€ M3BOJU U3
uynaHa 6. (BuAM U3arama y HacTaBky no b) v umana 13. (Buau usnarama y Ha-
ctaBky nox LI) EBporicke KOHBEHIIMjE O 3alUTUTH JbYACKHX MpaBa U wiaHa 2-4
[Ipotokona 6poj 7. v3 EBponcky KOHBEHIM]Y O JbYACKUM MpaBuMa (BHIH H3-
Jarama v HacTaBky mon ).

A) Uzpas , fair trial“ je 00Jpe MPEBOIUTH KAO ,,[IOIITCH MOCTYIAK™ ¢ 00-
3UPOM Ha TO Ja c€ HpaBHiIo He Tuue camo (ase cyvlema Behi u mperxomHor
nocTynka, 63 o03upa kako je opranusosad. Oapende wiana 6. EBporcke koH-
BCHIIM]E O JbYIACKHM MPaBHMa Baxke 3a CBE (ha3ze KPHUBUUHOT MOCTYIIKA, & HE Ca-
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Mo 3a (azy cyhema, kao wTo je HABeACHO v OuTyIM EBpornckor cyaa 3a jbyacka
npasa y cayuajy Imbrioscia v. Svajcarska, Eur. Court HR., 24.11.1993, Series
A no. 275, tau. 36: ,Ilpumapuu uuse oapeade wiaHa 6. Kaga je ped O KPUBUY-
HUM MpeaMeTMa, Aa 00e30¢4u MOINTCH MOCTYNaK npe] ,,TPUOyHAIoOM™ Hama-
JICIKHUM 32 OJTy4IUBakEe 0 OWIO KAKBOj KpuBHYHO] onty:x0u“, To He 3Haum na
ynaH 6. HE BaXHU 32 NPCTKPHUBHYHY U NPETXOJHH KPUBHYHH MOCTYNaK. ,Pazy-
MaH pOK‘ U3 MPBOT CTaBa 4iaHa 0. HA MPHUMEP, MOYHBE Aa TCUC Y TPCHYTKY
»OKPHUBJBCHA' (Charge) y CMUCIY ayTOHOMHOT 3HAYCHA KOJE CE Jaj¢ TOM MOjMy
(eugn mpumep Wemhoff v. Namacka, Eur. Court H.R., 27.6.1968, Series A no.
7, ta4. 19. u Massina v. Italija, Eur. Court HR., 26.2.1993, Series A no. 257-H,
tad. 25. IoceGHo je Cya yTBpAuO aa je pazyMaH POK MPEKPIICH Y CIy4Yajy KOjH
je OKOHYaH moBnadeweM TyxOe (Buau Maj v. Italija, Eur. Court HR.,
19.2.1991, Series A no. 196-D, tau. 13-15) unu y dasu uctpare (Buau Viezzer
v. Italija, Eur. Court HR., 19.2.1991, Series A no. 196-b, tau. 15-17). pyru
3axTeBU U3 wiaHa 6. KoHBeHIMje, HAPOUUTO OHU U3 CTaBA 3, MOTY UMATU TAKAB
3Ha4aj, A2 OM KUXOBO OJACYCTBO Mpe cyhema 030UIBPHO JOBEIO Y MUTAKE Ha-
ueno mowmTeHor cyhewa ako a0 cyliema mohe (Buau unp. Engel u op. v. Ho-
landija, Eur. Court H.R., 8.8.1976, Series A no. 22, tau. 91; Luedicke u op. v.
Nemacka, Eur. Court HR., 28.11.1978, Series A no. 29, tau. 48; Campbell u
op. v. Yjeoureno rkpamwescmeo, Eur. Court HR., 28.6.1984, Series A no. 80,
ta4d. 95-99; Can 6. Austrija, Eur. Court HR., 30.9.1985, Series A no. 96, tau.
17; Lamy v. Belgija, Eur. Court H.R., 30.3.1989, Series A no. 151, ta¢. 37;
Delta v. Francuska, Eur. Court H.R., 19.12.1990, Series A no. 191-A, ta¢. 36;
Quaranta v. Seajcarska, Eur. Court HR., 24.5.1991, Series A no. 205, au. 28.
1 36; u S. v. Svajcarska, Bur. Court HR., 28.11.1991, Series A no. 220, Tau. 46-51).°

B) Ynan 6. EBporicKe KOHBEHIH|C O JbYACKHUM MPaBUMAa KOJH CE OJTHOCH
Ha MPaBo HA MOIITCHO cyljerme riacu:

1) CBako uMa mpaBo Ja O HBErOBUM rpaljaHCKUM MpaBHMa U TY>KHOC-
THMa WK O OWJIO KaKBO] KPUBHYHO] ONTYKOH MPOTHB KEra, NPaBHY-
HO, JaBHO M Y Pa3yMHOM POKY OANYYHM HE3aBHCAaH W HEIPHCTPACaH
Cy yCTaHOBJBCH 3akoHOM. [Ipecyaa mopa OuTH u3peyucHa jaBHO, aau
ce IITamIa U JaBHOCT MOTY HCKJBYUHTH €a LICIOT WM ca aeia cyhema
V HHTEpECY MOpaja, JaBHOT peJa WM ApxaBHe 0¢30¢JHOCTH, ako TO
y ACMOKPTAaCKOM [APYIITBY 3aXTCBAJy HMHTCPCCH MAIOJICTHHKA WIIH
3aIUTHTA JTMYHOT )KUBOTA CTPAHAKA, KA0 U OHJA KaJ OH M0 MHILBCHY
cyJa yclIea mOCeOHMX OKOJIHOCTH JaBHOCT Cyhema MITeTHIa HHTC-
pecrMa MpaBUYHOCTH.

3 Bupw ciyuaj Brennan v. Vjeoureno kpawescmeo, Eur. Court HR., 16.10.2001, Series A
no. 39846/98, Tau. 45.
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2)

3)

CBako KO j¢ ONTYKCH 3a KPUBHYHO A0 cMmarpalic ¢c¢ HCBUHUM CBE

JIOK C€ V CKIIaay ¢a 3aKOHOM HE JOKKE HEroBa KPUBHLIA.

CBako KO j¢ ONTYKEH 3a KPUBHYHO IS0 MMa ciacacha MUHUMaTHA
npasa:

(a) ma y Hajkpaliem moryhem poky, mOApOGHO M Ha je3UKY KOjH pa-
3yme Oyae 00aBCIITCH O MPUPOAH U PA3NO3UMa 33 ONTYKOY KO-
JOM ce TepeTH;

(0) ma uMa JOBOJHHO BPEMCHA M MOTVHHOCTH 3a mpuUmpeMame OA-
Opasc;

() ma ce OpaHM caM WM IMyTeM OpaHMOLA Kora caMm m3adepe, a ako
HEMa JOBOJBHO CPEACTaBa Ja IUIATH OpaHHol@, Ja ra Jo0uje
OecIIaTHO, aKo TO 3aXTEBAJV HHTCPECH MMPABUYHOCTH;

(m) ma cacaymaBa OJHOCHO Ja 3aXTCBAa Ja CC CACAYIIA)y CBEIOLH
ontyx0¢ M Ja ce 00e30eau MPUCYCTBO M CACAYIIAKE CBEIOKA
0a0paHe MO/ UCTUM YCIOBHUMA KOJU BAKE 32 CBSJOKE OMTYKOC;

(¢) ma goOuje OecmiarHy momoh Tymaua ako HE pa3yMe WIH HE
TOBOPH jE3UK KOJU CE yHOTPeOIhaBa mpea CyA0M.

L) Ynan 13. EBponicke KOHBEHUH)E O JbYICKHM MpaBuMa mpeasula npa-
BO Ha JCJIOTBOPAH IPABHH JICK U IJIACH:

,»CBako koMme ¢y noBpehiena npasa u cnodoae npeasul)enu y 0Boj Kon-
BCHIIMj MMa MPAaBO HA JEIOTBOPAH MPAaBHU JEK mped AoMahuM BiacTuma, Oe3
o03Mpa Ha TO Ja 1M Cy NOBPEIAY H3BPLIMIA JHLA KOja Cy MOCTYIANA VY
cyOCHOM CBOjCTBY .

D) Tlporoxonom Opoj 7. y3 EBpONCKY KOHBEHIIH]Y O JbYACKHM IpaBHMA
n3 1984. roa. ypeliena cy mpaga Ha kan0y vV KpHBHYHUM CTBapHMa (Y7IaH 2), Ha
HaKHAJIy 3a MOrpemHy ocyvay (wiaH 3) U jga ce He Oyae cyheH unu kaxmeH
JBAMYT V UCTOj CTBApH (4iaH 4).

Unan 2: [Ipago na scanby y KpueusHuM cmeapuma

ly

2)

CBako ko je 0qTyKOoM cyaa ocyljeH 3a KPpUBHYHO OEJIO UMA MPABo Aa
KBETOBY OCYAY WM Ka3Hy MpencnuTa BUIIM cya. OcTBapuBame OBOra
mpasa, VKJbYy4Iyjyiin U ocHOBE 3a meroso kopumheme, ypeljyje ce 3a-
KOHOM.

OBO mpaBo MOJKE TPIICTH U3Y3ETKE KaJa j€ Ped O ACTHUMA MACT 3Ha-
4aja, Koja ¢y oApeheHa 3aK0HOM, WITH Y CIYYajeBUMA KaJa j& ULy Y
MUTakY Y MPBOM CTEIICHY CYAHO HAJBUIIN CYJ WIH je Ouno ocyheno
Ha OCHOBY kaJyi0e MpoTHB ocaobaljajyhe opecyae.
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Unau 3: Haxnaoa 3a noepeutnty ocyoy

AKO je HEeKo Juie OWI0 MPABHOCHAXKHOM mpecyaoM ocyheno 30or kpu-
BHYHOT /€714 U aKO je KACHHUj€ KEeropa mpecyaa Ouia YKHHYTa WM je OHo OMU-
J0BaH 300r TOra INTO HEKAa HOBA WJIM HOBOOTKPHBCHA YHICHHLIA HCOCTIOPHO
yKa3yje Aa ce Paauiio O CYACKO] TPEIILH, JTUIE KOJC j& U3APKAJIO Ka3HY HU3PeUc-
HY TAKBOM MPECYJOM HMa MPaBO HA HAKHAAY Y CKJIALY €A 3aKOHOM HIIH IMPaK-
COM JOTHYHE APKaBE, OCHM aKO CC JOKAKE 1A J& V LCIUHHA WIH ACTUMHIHO
OJATOBOPHO IITO HEMO3HATA YHICHHULIA HHUj¢ OHIa GIaroBpeMEHO OTKPUBCHA.

Unan 4: [Ipaso oa ce ne 0yoe cyhien unu Kaxcroen 06anym’y uCmoj cmeapu

1) IlpaBocynmHu opraHm WCTE Ap’kaBe HUKOra HE MOTY IOHOBO KPHBHY-
HO TOHHUTH HUTHU MOHOBO M3PHLATH Ka3HY Y KPUBHYHOM IMOCTYIIKY 32
JICNO 32 KOJe j& Y CKJagy Ca 3aKOHOM M KPUBHYHHM TOCTYIKOM T
apskase 1o nuie Beh 6umo npaBHOCHAXKHO 0C1000heHO win ocyheHo.

2) Oppeabe MpeTXOTHOT WIAHA HE CHPCYaBa]y MOHABHAKME KPHBHIHOT
MOCTYIIKA HA OCHOBY 3aKOHA U YV CKJAJy €4 KPUBHUHHM IOCTYIIKOM
Jare APIKaBe, ako MOCTOje JOKAa3H O HOBHUM HIIH HOBOOTKPHUBCHHM
YHIBCHULIAMA, WIH aKO j€ V PaHHjeM MOCTYIIKY JOIIIO 10 OWTHE HO-
BpeJc KOja je MOITIa YTHLATH Ha FBErOB HCXON.

3) Ogaj ce 4IaH HE MOKE CTABUTH BaH CHAre mo3uBoM Ha unaH 15. Kon-
BCHIIH]C.

Hagenena npasa mpeacraBibajy HEKY BPCTY HaAmpasa, koje Ycras PC ve
NOMUILC UBPUIUTO, 3a PA3IUKY O IloBesbe 0 JbYACKUM U MabbUHCKUM IIPpaBUMa
u rpahaHcKkuM ¢iio0omama, ajii Ce OHO MOKE M3BECTH U3 OpojHUX oapeaada yc-
TaBa Ha ONIOTC MPABO OKPUBJBCHOT Y KPUBUYIHOM IOCTYIIKY Aa CC 6pa,HI/I 01 OII-
Tyx0¢. M3 Tora ommrer mpaBa Ha 0AOpaHY MPOUCTHYY Y CTBAPH CBa Apyra
MpaBa Koja yjase y KOpIyc mpasa Ha momrteHo cyfewe. O mupuHe THX npasa
3aBUCHU CTCIICH ACMOKPATUYIHOCTH U NPOTPCCUBHOCTU CABPCMCHOI KPUBUYHOT
MOCTYIIKA U CYOJEKTHBUTET OKPUBJLECHOT V TOM NOCTYNKY. Behu o6um mpouec-
HUX MPaBa CMamwyjc MPUTHCAK HA BOJbY OKPHUBJHCHOT, & KOIUKO j€ HBETrOBa BOJbA
V HOCTYIKY CIOOOJHH]jA, TOJHKO j& OH CaM BHUIIC CY0jeKaT KPHBHUYHOT MOC-
TYIKA, V HAYETy PABHONPABAaH €a TYKHOLCM, MPOTHB YHjUX ONTY:KOH Mopa
uMaTH MOTYHOCT 1 ¢(hHUKaCHA CPEACTBA Aa ce OpaHHu.
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2. [IpaBo oxkpuB/BLEHOT
JAa yCKpaTH UCKa3, Tj. 1a hyTtu

Unan 5. 3akoHHKa O KPUBHYHOM MOCTYNKY Hapelyje Aa nuue mumeHo
cnobone Mopa GUTH oaMax OOABCLITCHO, HA CBOM jE3UKY WM HA JE3HKY KOjU
pasyMe, 0 pasno3uMa JIHMIICHA c000Ae U 0 CBEMY IITO MY CE€ CTABJba HA TEPET,
Kao M O HU3Y MpaBa CBPCTAHHUX Yy ACBET Tayaka crasa 1. tora unana. Ha mpsom
MECTY CTOjH, Ja C€ JMLE JHIICHO ¢1000ae 00aBeITasa ,,0a HAjE AYKHO HHIITA
Ja U3jaBH U Ja CBE INTO M3jaBH MOXKE OHTH yHOTPEOJBEHO Kao A0Ka3 MPOTHB
wera” (unan 5. cras 1. tauka 1). Y unany 13. cras 3. croju aa he ce cBaku Ok-
PHBJBCHU MPE TPBOT CacIyllama YIO30PHTH A CBE INTO HM3jaBU MOXKE OHTH
vHOTPeOJBECHO Ka0 A0KA3 MPOTHB KETa, alM je H30ocTana oapeada Koja Hase-
JCHO] JOTMYHO MNPETXOAM, 12 OKPHBJBCHH HHjE AVKAH HUINTA 12 W3jaBH.
Hzocranak ¢ HOpME HA TOM MECTY, MehyTM, HeMa CYIITHHCKOT 3Ha4aja, jep je
y wiany 89. KOJU C€ OZHOCH HA NPBO CACIYLIABEC OKPHBIJHCHOT TO PEUCHO (OK-
puBsbeHOM he ce caomuTHTH ,,02 HUje OyKaH Aa U3HECE CBOjY 0A0paHy, HUTH
Jia OATOBapa Ha MOCTaBJbeHA MHUTama™). Ty MOYKY OKPHBIBEHOM OJHOCHO JTHITY
JUIICHOM CI0004¢ MOPajy JaTH OPraHd KPUBUYHOT M MPESTKPUBHUYHOT MOCTYII-
Ka KOJH Ta Y CBOjCTBY OKPHBJBCHOT CACTyIIABajV, OAHOCHO JHINABAjy c10001e
(opraHu YHYTpalllkUX HOCTOBA, HUCTPAXKHH CYAHja, mpeaceaHuk Beha). Ako
OKPHBJBCHH O TOM MpaBy HE OyJAc MOYUCH, HA HErOBOM HCKa3y CE HE MOXKE
3acHHUBATH CyAcka oJnyka (unaH 89. cras 10). Muciaumo, na ta ogpeada tpeda
Ja BaKH W 3a Kpumewe wiana 5. cras 1. Tauka 1. 3KI1. UzjaBe mmua numenor
cnoboe 0OTHOCHO OKPHBJBCHOT fare 0e3 MpeTXOJHE MOYKE Aa HE MOopajy OuTH
Jare u3ABajajy ce u3 crmuca nmo wiany 178. CynpoTHa moctynama MpeacTaBibajy
ancoayTHY OWTHY MOBPEAY KPUBHUYHOT MOCTYIIKAK U3 unana 368. ctas 1. Tauka
10. 3KIT u kpiewe [UBIL, Oyayhu ga je ay>KHOCT ,,CaOMINTABAKA YXAMIICHOM
JHLY Ja UMa MPaBo 1a HUIITA HE H3jaBibyje’ mpeasul)cHa U Y lEHOM WiaHy 15.
cras 1.

V zakonnma o kpusuaHOM noctyniky COPJ u CPJ koju cy Omunm Ha cHa3u
mpe 2001. roguHe mocrtojanma j¢ oApeada M3PA3UTO MHKBU3HUI[HOHE MPUPOIS
mpemMa Kojoj je cya Tpedajio Ja moydYd OKPHUBJBCHOT KOjU Ha cacaymamy Hehe
yomuITe 1a oarosapa win Hehe fa oArosapa Ha MOCTaB/bCHA MHTAA, Ja THMC
MOKE J1a OTE)KA MPUKYIUUBAKE J0Ka3a 3a CBOjy oadpany. Ta je oapeada u3so-
cTaja y HOBOM 3aKOHHKY O KpuBu4HOM moctynky CpOuje uz 2001. ronune. Ca
[JICAMIITA TPaBa OKPHUBJBCHOT HA hyTame, MOTao OH CE JOBCCTH YV MHUTABE H
HHCTUTYT CBEJOKA CapaJHUKa (IOKAjHUKA), KOJU OJHECAABHO MOCTOJH U Y Ha-
[ICM KPUBHYHOM MPOLICCHOM nipaBy. MlcTo Tako, Morio Ou ce MOoCTaBHUTH H M-
TamkEe, Ja JIK J& OBOM IPaBY CYIPOTHO U YMO30PCHE KOJE CY/ Aaj¢ OKPUBIBCHOM
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V KPUBHYHOM IOCTYIIKY, Aa fie ’eroBo €BEHTYATHO NMPU3HAKBE UMATH TPETMAH
onakimasajyhe OKOTHOCTH.

Bpxoenu cyn Cnosennje je y oxayuu I-Ips 12/97. ox 21. maja 1998. rog.
HaBeo: , JloxHOCHnan 3axTeBa TBPAH Ja MY e CYI NPSKPIIHO OCHOBHO YCTaBHO
IpaBO THME INTO Ta j& MPHIMKOM CACAyIIama YIO30PHO Aa MOXKE OTCKATH
cBOjy oa0paHy ako He Oyac Aao HCKa3 W Ja je NPU3HAKE KPUBHYHOT Jenia
onakmagajyvha oxkonmHoct, BpxoBHU CyA je y3¢€0 Ja je mpBa moyka y CKiagy ca
sakonoM, jep je 3KII Crnosenuje 3aapxao nampen momeHyTy oapeady 3KII
C®PJ, a ma cHara ynozopema Ja OH NpU3HAKE MPEACTABBAIO OJakiiasajyhy
OKOJTHOCT, MAKO OHO HHUJC MPSABUNCHO Vv 3aKOHCKHM ojpeadaMa O cacayluamy
OKPUBJBCHOT, HI/IjC TaKBa Ja NMpUYrbaBa MTCTY Ka0 NPUMCHa CHUIC, IMPCTHC UITHU
KaKBOT CIIMYHOT CPEACTBA 3a U3HYUBame HEroBor npu3Hama. Tpeba pehu, aa
C¢ Y CYJACKO] MPaKCH MPU3HAKE 3aHCTA YBAKABA Ka0 OJaKmasajyha oKoJIHOCT,
HaKO TO HHJC V CKJIAAY Ca 3aKOHOM, a N0 MHLIUBCHY BPXOBHOT Cyaa yHo3opeme
HAa TY OKOJHOCT HC MPEACTABJbA MOPATHH MPHUTHCAK WIH MPUHYLY KOJOM CC€
nsHyhyje uckas. [logHocunan 3axTeBa He KOHKPETH3Y]E CBOje HaBoae, Beh camo
TBPIU Aa MY j€ CyJ MPEKPIIHO JEAHO OCHOBHO VCTAaBHO MPAaBO (Ja HUKO HHJjE
JIyKaH fa CBEAOYH MPOTHB ceOC U CBOJUX OJIIKHMX) U MPABO oA0paHe. Y KOH-
KPETHOM CIY4ajy OKPUBJbCHH JACNO HHUjC MPU3HAO, Ma 300T TOra HHjC OUMITICA-
HO KakBy OM H3jaBy Jao ycle[ NOYKE Ja je MPU3HAKE ONaKimaBajyhia OKOMHOCT.
OxpuBsbeHH je OHO YIIO30PEH 1a HUje AY»KAaH JaTH UCKa3 M OATOBapaTH Ha Moc-
TABJbCHA MIUTAKA, 4 AKO UCKA3Y]E, 1A HUJC Ty>KaH Aa TePeTH ceOC U CBOJC ONmK-
¥b¢, HUTH 13 IPH3HA H3BPLICKHE KPUBHUHOT Aema’.’

CynpotHo ToMe, Ycrasau cyn ClOBCHH]E je CTAa0 HA CTAHOBHIITE 1A j&
MOyKa O MPU3HAKY KA OJIAKIIABajyNo] OKONHOCTH y CYMPOTHOCTH €A MPaBOM
OKPHUBJBCHOT 12 hyTH W ca mpe3yMIIujoM HEBHHOCTH, N j€ V CBOjO] OIYLIU
Up-134/97. ox 14. 3. 2002. Hageo: ,,Y030peHE Aa j¢ MpU3HAKE Ojakimasajyha
OKOJTHOCT KOja €& MO Y3€TH Y O03UP MPHIMKOM OMEPaBambha Ka3HE ¢ YTHIA-
70 HA JOHOUICH:E OJTYKS OKPHBJHCHOT O TOME A3 JIM U INTA Ja TOBOPH. TakBoM
MOVKOM j€ OKPHUBJBCHH JOBCACH V Uckyiuewe. Obchana ,Harpaga“ (Hmka Kas-
Ha, KOjV j€ OUCKHBA0 y BUAY YCIOBHE OCYAE) j¢ HECYMIUBO AonpuHena GopMu-
pamy BEroBe OJIVKE Aa MPH3HA KPUBHYHO Aeno (6e3 ob3upa Ha TO Aa 1 je
OHO CTBAPHO KPHB 32 U3BPLICHE KPUBUYHOT AENa). YIIOPEXo ca MOHYIOM ,.Ha-
rpaze’ cMamyje ce CIOCOOHOCT HBErOBOI CAMOCTATHOT M HE3aBUCHOT OJTyYH-
Bama, u noschasa MoryhHOCT JoHOMICHA OUTYKE V Ipasuy noHyheHe ,Harpa-
e (amke xasHe). Cva je y3eo y 003up 1a je OKPUBJBCHH UMao TeK 18 roauHa u
Ja My je oyka Onna moHaBJbaHa YeTHpH myTa. OamyKa OKPUBJBCHOT O TOME 12
au he matu npusHamke Mopa Ja OyAe Pe3nTaT BErose CrnoOOJAHE BOJBE, KOja Ce

4 B. Z. Dezman u A.. Erbenik, Kazensko procesno pravo Republuke Slovenuje, JbyCrpana
2003, ctp. 334.
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OBaKBUM IIOYKaMa JOBOAHU Y IMUTALC. C APYTIC CTPAHC, JaBAhC TAKBUX MTOYKA HC
MpUnaja Cyay Kao HE3aBUCHOM M HCMPUCTPACHOM OpraHy, Koju tpeda aa uyje
o0¢ cTpaHe y CIopy, a He Ja HaroBapa jeaHy Aa OU OJaKIIa0 MO3ULHU]Y APYTE.
Cya He capaljyje ca jaBHUM TysKuoLEeM, Beh je o mera 01BOJCH U HE3aBHUCAH.
300r Tora je HEHOINTCHO M HEMPAaBUYHO aKO CyJ, Koju Tpeda Ja mpecya,
HAroBapa OKPUBJHCHOT Ja NMPH3HA H3BPLICKHE KPUBHYHOT Aena u obehaBa my
Harpaay vy Buay Onaxke kaszxe. Cyx Mopa Ja yTBpPIH HCTHHY, a HCTHHA HE MOpa
Ja Oyme OHO ITO TBPAM jaBHU Tyxuial. Harosapame OKpPHUBIHCHOT Aa MPHU3HA
H3BPLICHE KPUBHYHOT ACNa TEpa ra Aa pagd MpoTUB camora cede, Jak u aKo
JCNO HHUjE¢ W3BPIIHO HIH Ia HUJC M3BPIIMO OHAKO Kao INTO TBPAU JaBHH TV-
xwuaan. Taksa mpaBHA MOyKa HE CaMo Ja MPUCHIbaBA OKPUBJBCHOT 1a capalhyje
ca TyxkuoueM, Beh ra ¥ HABOIW Aa CYNPOTHO CBOME MHTEPECY, MPUXBATH HABO-
ae onryxkOe. Tako ce mpeTmocTaBka HEBUHOCTH MPETBapa y CBOJY CYNPOTHOCT,
MPETIIOCTABKY KPHUBUILIE.

Hanac ce omet MHCHUCTHPA HA TPABy OKPHUBJHCHOT Ha hyTame, Koje My je
MPHUIATATO JOII Y YUCTOM aKy3aTOPCKOM MOCTYIIKY U CBE BPEME OCTAIO HA CHA-
3 V AHIVIOAMEPHYKOM KPHUBHYHOM TOCTYIIKY Ka0 MPHBUJICTHja MPOTHB CAMO-
ONTY)KUBaWka , Y CKIAAy Ca HAYCIOM Ja HHUKO HHJC AYXKaH Ja TCPSTH caMora
cebe (nemo tenetur se ipsum prodere)’. Y OCHOBH TIPaBHIA KOjE CE CAKETO
HasuBa Miranda warnings, xoje je B};XOBHI/I cyn CAJl kao obaBe3HO YBEO uy-
BeHUM crnyuajeM Miranda e. Arizona’, CTOju Aa OpPraHH TOBCHA MOPAJy JTHIE
KOj& CY YXaICWIM WIH My Ha APYTH HAYMH OTPAHUYHIN CJIO0OAY IMPe CBAKOT
caciyiuama 00aBeCTUTH Ja MMa MMpaBo Aa hyTy U Ja CBaka HErosa u3jaBa MOXKE
6utn ynotpebibeHa MPOTUB HEra, Kao M Ja HMa MHpaBoO Ja HEroB OpaHHial,
H3a6g)aHH HITA TIOCTABIbCHH, TIPUCYCTBY]C CACAYINABY (KYCMOOUJATHO Cacayuia-
me).” Jlne mumeno cnoboae MOXKe Ja € OAPESKHE THX Mpasa MO YCIOBOM Ja

5 IIpuBunernja mpoTUB caMOONITYKVBama W3Ia3d U3 IeTor aMaHaMaHa Ha YctaB CAJ]
(1791), a MHOTO KacHHje je OHa IpeyseTa y MehyHapomu makT o rpahaHCKUM U IOTUTHIKUM
mpaBumMa (1966), xoju je cTynmo Ha cHary 1976. rof,.

® Tozpasy MeBa ce, Majia Huje IIOMEHYTO y Uil 6. KoHBeHImje, 1a II0CTOj! 1IpaBo Ha hyTarmbe 1
IIPUBUJIETH]a IIPOTUB CAMOOITY KUBAha Kao OIIIITH Mel)yHapo IHOIIPaBHU CTaHapy KOjU CToje y
CPEeMITITY Hjieje TIOMTEHOT cyhema y cMuciy wiaHa 6. Konpermje.

7 Bumu B. Zupanci€¢, Ustavno kazensko procesno pravo, JbyOipana 2000, ctp. 612-621. Y
ciyuajy Colorado v. Sprung, 479. U.S. 564 (1987) Bpxosuu cy CAJl je oxbarmo pasnore Mu-
panyie 1o KojuMa OU OCyMIBUUEHH MOpao OMTH CBECTaH CBUX KPUBHYHUX Jlea 0 KojuMa he Gutu
caciymaBad. MupaHia ¥ ¢ BHOM Y Be3u ekckiysuja o lletom amanmmany Ha YcrtaB CAJ
(KprIehe IIpUBMWIIETHjE TIPOTHB CaMOONTYXUBamka) HEe BPEIM allcollyTHO, Beh IocToje OpojHU
3y 3el, o kojuma he GUTH BUITle peun y 0JIeIbKY 0 eKCKITy3uju Jdokasa. B. u B. Zupandic, op. cit.
cTp. 587-725.

8 Kycromjarso cacnymame (custodial interrogation) je caclylmarme y TIOMHICKIM OKOJ-
HOCTHMa KOje JIONPHHOCE J1a OKPUBILEHH JaKITe qaje caMoynTykyjyhe m3jae. TakBe okonHOCTH
je EBporicku ¢y 3a Jby/JIcKa IIpaBa YCTaHOBUO y ciayuajy Mage v. Yjeourweno kpawescmso, Eur.
Court H.R., 6.6.2000, Series A no. 28135/95, Tau. 32-46.
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je oxpuIame 106POBOJBHO’, CBECHO M pasyMHO.' Ako Gu ce ca curypromiy
3HAJIO A2 j€ OKPUBJBCHH JHLE KOjC j& M3BPLIMIAL KPHUBHYHOT JENa, IMPaBO HA
hyTame He Ou Guno motpedHo. [lomTo ce To He 3Ha, Mopa ce ca TaKBUM JTULIEM
TOCTYTIATH Kao A3 HHj¢ YUHMHMIAL KpuBuaHOr Aea. CymThHa je y ToMe aa ce
npaso Ha NyTame MOBEKE Ca MPES3YMIILH]OM HEBHHOCTH ¢ 003UPOM HA TO JAa CC
OHO M3BOJM U3 Mpe3ymmuuje HesuHocTh. > TTocIeInIa TOra je Aa Ty KHIaLl MO-
pa JAoKa3aTH CBE CICMCHTE ONTYKOE, a A2 OKPHBJECHH MOXKE OCTATH IMOTITYHO
nacusaH. [Ipaso Ha hyTtame je OpaHHMK KOjU crcvaBa Ja e TEPET AOKA3HUBAbHA
MpEeHECE HA OKpI/IBJI,eHor,13 U 4 C€ OH y MOCTYNKY YIOTPeOH Ka0 aKTHBHO 10-
Ka3HO CPEACTBO, Tj. Ka0 00jeKkaT mocTynka u npunyhyje apxasy ga nponahe an-
TCPHATHUBHE IyTCBE M CPCACTBA 32 JOKA3HUBAKC HETOBE KPUBHULC. Y IPKOC TOME,
MPU3HAKBE OKPUBJHEHOT j€ V MPAKCH OCTAIO NMPUBHIICTOBAH JA0KAa3 34 KOJH JOLI
BKHH MO3HATA MAKCHMAa HMHKBH3HUIMOHOT TIOCTYIIKA COnfessio est regina pro-
bationum."*

[Ipema Baxehum npomucnma 3KIT u 3akona o nonmuju opnamheHa Jm-
[[a OpraHa VHyTPALIlkUX MOCIOBA CY AY’KHA A2 OCYMISHUCHOM MPUIHKOM JIH-
[maBama c1000/¢ CAOMIUTe Aa HUJC AyKaH HUINTA A3 M3jaBH, Ja UMa MPaBO HA
mpaBHY moMoh afBokara Kora MoXke caM c10001HO n3abpary U Aa je HaIJICKHN
OpraH Ha KEroB 3aXTEB AyKaH Ja O JHLICHY cloboae 00aBeCTH HEroBe OIMIKILE.
Ty ay»KHOCT MONHLHKja HEMA MPHIHKOM cripoBoliea HHPOPMATHBHUX Pa3roBO-
pa, anu je nMma ako rpaljaHuHA KOTa je Mo3Bana Paiy NPHUKYIUbaka 00aBCIITCHA
TPETHPA KA0 OCYMEbHUCHOT M CBSHTAYJIHO Ta MOABPIHE CACIYLIABABY IO YIaHY
226. craB 9. 3KIL

® Taxo je y cayuajy North Carolina v. Butler, 411. U.S. 369 (1979), Bpx. Cyx CAJ] namao fa
Huje OUTaH HauMH O/IFOBaparma Ha II0YKy O OBUM IIpaBuMa, Beh /ia je OKpUBIJLEHH OHMO CBECTaH U
Jia ce JoOpOBOJBHO OJIpekao IpaBa w3 MupaHye. Y HacTaBKy je Ka3zaHo ja ce liyTame OKpHB-
JBEHOI HEe MOKE TyMaduTH Kao H-ETOBO OJIpHIlarka O] IIpaBa Koja cy My IpejoueHa. B. B.
Zupancic, op. cit. cTp. 634-635.

19 Tako je y jerHoM ciryuajy Bpx. Cyx CA/J[ YKHHYO IIpecy 1y jep HECY GIIM II0JHETH JOKa3U
Jla ce »Kaliall CBECHO M pa3yMHO OJIpeKao CBOjUX mpasa (v. Zupandic, op. cit. cTp. 635).

g Illyrman, Dokazne prepovedi v kazenskem postopku, Jbybibana 2000, ctp. 167.

120 10j TecHo] Be3u w3Mely TpaBa Ha hyTare ¥ Ipe3yMIIIHje HEBUHOCTH EBPOIICKY CY I 3a
JbyJICKa TIpaBa TOBOPU Y ciyuajy Saunders v. Vjeoureno kpamescmeo, Eur. Court HR., 17. 12.
1996, Reports 1996-1B, Tau. 68.

BV mexuM cryuajepuMa je EBpOIickH cyA 3a Jbyfcka IpaBa HIIAK JOIYINTA0 MPEHOIIEHE
JIOKa3uBarbha Ha OKPHUBILCHOT; HIp. U ciayuaju John Murray v. Yjeoumweno xpamescmeo, Eur.
Court H.R., 8.2.1996, Reports 1996-1. y xoMme je ToIMIMja U3BPIIIIIA XalllIEHhe HA OCHOBY 3a-
KOHa 0 CIIpeyaBamU TepopU3Ma U IIPYU TOME Jalla IIOYKY IIpeMa Ypeadu o J0Ka3uMa y KpHBUYHOM
niocTyTKy 3a CeBepHy Upcky m3 1988. (Criminal Evidence Northern Ireland Order 1988). Y L.
6. Te Ypende je 610 npemprl)eHo Ja YKOIUKO OKPUBJHLEHU He Ja 00pa3nokerhe 0 TBPImaMa Ty-
JKHOIIA MOKeE CYJI IeroBo iyTame y3eTd Kao HMOTBP/Y Ty KHOUYEBUX HaBOJA, Jakie, Kopulheme
IpaBa Ha liyTame MMa HEeraTUBHE IOCiIe/uIIe. EBPOIICKHU Cy je 3aKI/byuHo Jia IIpaBo Ha hyTame
HHje arcoxyTHo mpaBo (v. B. Zupandic, cp. 606-611).

1 K. Sugman, op. cit. ctp. 165-173.
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3. [IpaBo oKpHB/BEHOT 1a My Ce CYAU
Y 1b€r0BOM MPHUCYCTBY

OKpHBIbCHH MO MPABUIY MMa HPaBO Aa MPUCYCTBYjEC NPOLICCHUM pPaj-
BaMa y KPUBHYHOM MOCTYINKY, HAPOUUTO vV da3u cyhema, jep mocTymak Moxe
OUTH HOIITCH CaMO AKO J€ OH O CBEMY INTO CC¢ ACINABA y MOCTYIKY 00OAaBEII-
ter'". To MPaBo TOCPEIHO MPOMBHIA3H U3 CTaBa 1. u ctasa 3. Taw. 6) u 1) wia-
Ha 6. EBporicKke KOHBCHLM]E O JbYACKAM TIpaBuMa'®, v BE3d ca IPaBOM Ha jaBHO
cvheme 1 npasoM Ha oxbpany,’’ Koja moApa3’yMeBajy M MPaBo OKPHBIBCHOT A3
cacnyIia cBeJOKE ONTYKOE U Aa 3aXTeBa MPUCYCTBO U CACTYLIAKE CBEIOKA OA-
OpaHe, a HEMOCPEAHO OHO MPOH3IA3U M3 Kasyuctuke EBpomnckor cyna 3a spyva-
CKa TMpaBa, KOjH MO MPaBHIY 3aXTCBa Ja OKPUBJBCHH OyJe NPUCYTaH cylemy
pe CyA0M IpBOr cTeneHa. ™ OKPHBIBCHH HMA MOCEGHO MpaBo aa Gy ac JHIHO
MO3BaH U Ja My mo3us Oyae armdHo noctaesbeH. [lpema oapentama 3KIT nuana
J0CTaBa je npeapuljcHa 3a MO3MUBAKE OKPHBJHCHOT HA MPBO CACIYLIAKE V IPET-
XOJHOM MOCTYNKY (unaH 162) 1 3a BeroBo MO3UBAKE HA ITABHU NpeTpec (WiaH
285). OxpuB/BCHOM KOjU HeMa OpaHHOLa MOpa OHTH THYHO YPYUCH ONTYIKHU
aKT, TIPEeCyJa U CBE OJUIYKE KOJ KOJUX O YPYUCHA TCUC POK 32 H3jaBJbHBAGC
sKanbe, kKao U kajaba CYmpOTHE CTPaHE Koja ¢e A0CTaBsha Ha oarosop. Mcro-
BpeMeHO 3akoHHUK npeasuba U jeAHY BPCTY (DUKTHBHOT JOCTABJbambA, Ma CC Y
oapehenumM ciayvajeBrMa padyHa Aa j€ U3BPLICHO BAJbaHO AOCTABIHAKE MPOTE-
KOM oApelieHor BpeMeHa o mpudHjamka Mo31Ba Ha orfnacHy Tadny cyaa. [losus
3a IJIABHH TIPETPEC MOpa OHTH OKPHUBJ/BCHOM JOCTABJBCH TAKO Ja MY OCTaHC

5P Kobe, Prvica do sojenja v nazocnosti kot temeljna pravica ¢loveka, 36opauk 1lpaBHOT
dakymrrera y 3arpeby, Op. 3-4/1978, ctp. 395. u ci1.

167y, Hmanuja, Eur. Court HR., 12.10.1992, Series A no. 245-c, tau. 26. , JMako To HUje U3-
PUYUTO HAIIOMEHYTO U CTaBy 1. wiaHa 6. HHTEHIMja je Te ojpende y NEeIUHU J1a OKPUBIBEHOT YC-
Mepu Ha yuerthe u cyhewy*. B. u Brozicek v. Italuja, Eur. Court HR., 19.12.1989, Series A no.
167, tau. 45. u Colozza v. Hmanuja, Eur. Court H.R., 12.2.1985, Series A no. 89, tau. 27.

7 Cyx je mpuMeTHO 1A je TI0AHOCHIIALL IIPEACTABKE, KOJH HUje GHO Ha IIPBOM POUMIIITY, COII-
CTBEHOM BOJHOM HallycTro Uramujy u mpecenso ce y TyHuc U ¢10001HOM BOJBOM OIIYUHO Jia ce
He I0jaBJbyje y cyaHUIM. FheroBy oabpaHy cy crora CIIPOBOJWIN HErOBH IIPaBHU 3aCTYIHUIM U
TO 3acTylame He M3rIefa Jia je Giio MamKaBo U HeJenoTBopHO (v. Craxi v. Hmanuja, 1lpaBrmn
ounren: Jby ncka ripaBa y Esporm, 37/2003, ctp. 7-10.

'® Belziuk v. Iocka, Eur. Court HL.R., 25.3.1998, Reports 1998-I1, Tau. 37. o ommrmiu Ha-
yelnMMa Ha KOjUMa Ce 3aCHMBA IIOIITEHO cyheme OKpHBIREHU MMa IIPaBo Jia IIPUCYCTBY]E IIPBO-
CTEIEHOM IOCTYIIKY . JIMYHO IIPHCYCTBO OKPUBILEHOT HUje Mel)y THM HEOITXO/[HO Y MOCTYIIKY IIpesT
CyJIOM IIpaBHOI Jieka. Majia U cyJ IIpaBHOT JIeKa UMa IIyHy jYPHCAMKIIHMjY 3a cybheme ciayuaja
Kako y IIOTJIe/ly UMEbEHUYHUX TaKo U IIOTJIe/ly IIpaBHUX IMTama, wiaH 6. KoHBeHIMje He 1Ipo-
IMHpYje TIPaBo Ha jaBHO cylere U Ha IIPUCYCTBO OKPUBIHEHOT U Ha TO cyheme.”
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JOBOJPHO BPEMCHA 3a mpumpemame oadpaHe. OKpUB/ACHH MMa MPaBo Aa pas-
e U MPETICYje TIOAATKE U3 CIMCa U Ja pasriicaa AOKA3HE NpeaMeTe. 3aKOHHK
oxpehyje UCTpasKHE MPOLICCHE PaAbe KOJUMA OKPUBJHCHU MOKE MPUCYCTBOBATH,
a BEroBO MPHUCYCTBO paJmbama IJIaBHOT IpeTpeca je HeorpaHudeHo. M3y3eTHo,
OKPUBJBCHOM C€ MOXKE CYAHTH U y HETOBOM OJCYCTBY aKO j€ HEIOCTHIKAH
OpraHUMa KPUBHYHOT MOWCHA M KO CYJ OLICHH Ja j¢ TakBO cyhewme HyxHO. Y
TOM cayuajy oadpana je obase3Ha. Omrpuia oBe oApeade je yonaxeHa A04¢-
JbUBAKBCM MMpaBa 0CYHECHOM Ja HAKHAAHO, V POKY OJ IIECT MECELH O Kax je
MOCTA0 JAOCTYIAH, 3aXTEeBa Ja My C¢ CYAM v mpucyctBy. Ha Taj HauuH oH 10-
Ja34 y OPUIKKY Ja OTKJIOHH IISTY KOjy Ou Tpreo ycnea cyhema koMe Hiuje Ono
MNPHCYTAaH.

Ipema amany 304. cTaB 2. ONTYKCHOM CC MOXKC Ja CYAH Y OACVCTBY Ca-
MO aKO je vV OEKCTBY WM je U3 HEKOT APYTOT Pa3jiora HEAOCTIDKAH APKaBHHM
OpraHuMa, a MOCTOj¢ MOCCOHO BAXKHH PA3NIO3HU Ja MY CC CYIU MAKO j€ OJCYTaH.
AKO je ONTYKECHH V MOCTYIIKY CIPOBCACHOM V HBETOBOM OJCYCTBY Ocyfjer, uMa
MpaBo Aa 0oA ycaosuma oApehennm y wiany 413, Tpaxku MOHABIbAKE KPUBUY-
Hor moctynka. Tu cy yciaosu ciaeachu: a) ma je HacTynuia MOTVAHOCT ga ce
Cyau y mpUcycTBY ocyheHor, 0) Ja MOHaB/babE MOCTYNKA 3aXTeBa OCYHeHH WITH
CTOB OpaHUNIAIl U B) [ j& 3aXTEB MOCTABJBCH Y POKY O[] IIECT MECCLH O JaHa
KaJ je HacTynmuia MOTVRHOCT Ja ce CYAH Y IPUCYCTBY ocyheHor.

HO,Z[ OBHM YCJIOBUMA MOCTYIAK CC MOXKC IMOHOBUTHU U 663 HUKAKBUX HOBUX
YUIBCHALIA U JO0KAa3a, OJHOCHO BAaH YCJIOBA 32 MPABO IOHABJBAKE KPHBHUHOT
noctynka npeasufjeaux v wiany 407. OcyleHH MOXe Aa TPaku MMOHABIBAEC
MOCTYIIKA | [0 MPOTEKY IICCTOMECEYHOT POKA M3 TAYKE B), AITH TaAa CaMO MOJ
YCIOBHUMA 32 MPABO TOHABJBAKE MOCTYIKA, Tj. aKO PACIOIAKES €A HOBHM HH-
EBCHUYHUM WM JOKA3HUM MarepHjagoM. MICTO Tako, JaBHH TY3KWJIALl MOKE aa
TPaXKU TIOHABJBAE MOCTYITIKA Y KOPUCT ONTYKECHOT KOME je CYHCHO y OACYCTBY,
any caMo MoJ YCJAOBHMA 32 MPABO MOHABJbAKE KPHBUIHOT NOCTyNKa. OCcHM 110
3axXTeBY OCYyljCHOT U HErOBOT OpaHUOLA, 10 HOBOT cyhema Moxe Aa aofje u no
3aXTCBY CTpPaAHC APXKABE, aKO j& H3JaBame OCYlCHOr yCIoBHIA MO-HABIBABCM
ITOCTYIIKA CIIPOBEACHOT Y IeTOBOM OACyCTBY (wiaH 413. ctas 2).

OcyheHn TOAHOCH 3aXTEB y POKY OX INECT MECCUH OJ HACTyIama
taktiuke MOryhHOCTH Ja My €€ CYAU y HPUCYCTBY, TAKO Ja T'a MOXKC MOJHETH
U TIPe HO LITO MPECyAa MocTaHe npaBHocHaKHA. [loHaBspamkE ce HE MOKE A00U-
TH aKO j¢ Cyljhe v OACYCTBY ONTYKCHOT 3aBPIICHO MPECYI0M KOja HUje ocyljy-
jyha (ociobahajyha wiu mpecyaa kojom ce onTy:k0a 0a0Hja) WIN PELICHEM.
JloBOJBHO je Ja je ONTY:KCHH OTMIAIICH KPUBHM, jep ce mo unany 221. Tauka 4.
ocyheHnM cMaTpa CBaKO JHUIE 33 KOJC j& MPABHOCHAXKHOM TIPECYI0M HIIU MPaB-
HOCH)KHUM PCLICHEM O KKHbaBamby VTBPHEHO Aa je KPUBHYHO OJATOBOPHO 3a
oapeheno kpusnuHo aeno. [locTtynak ce He moHaBsba MO CIY:KOCHO] AYKHOCTH,
Beh camo 1o 3axXTeBY OCyl)eHOT WM BEeroBor GpaHHoLA.
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Kazx nonasspame 103801, cyA he peremeM OapeauTH Aa CC ONTYKCHOM
JOCTAaBH ONTY>KHULIA, aKO MY paHHj¢ HUje OWia JOCTaBJbCHA MM A CE CTBAp
BpaTH y UCTpary, Koja MO¢ OMTH OTBOPCHA M aKO j€ V PAHUJEM MOCTYIKY HUJS
omno (unan 413. cras 3). L{ws je oBOr moHaB/bamka Ja OCYAHA MPECYaa U3Pe-
YCHA V OCYCTBY OITYKCHOT Oy JOHETA V PEIOBHOM MOCTYIIKY KaJ TO MOCTa-
HC Moryhe U Kaa TO ONTYKCHU 3aXTCBaA. Hosu ONOCTYHIAK TCUC Ka0 U CBAKU
MPBOCTCIICHH MOCTYMAK. 3a CIpoBOfeHe Tora MOCTYNKA HAJICKAH J€ CY KOJU
j€ V paHHjeM MOCTYIKY CYANO y mpBoM cteneHy. [lo mpupoau ctapu, v Tome
MOCTYNKY BaKH 3a0paHa MPCHHAYCHA HA TOpe, TAKo Ja ¢ OH HE MOXCE Ja
3aBpIIH OJIYKOM KOja j¢ 3a 0cyljeHOr HEIOBOJRHH]A O PAHHU]C TPECY L.

4. [IpaBo Ha cyheme y pa3symMHOM poky

OBo mpaBo je ycraHoB/beHO MehyHapomHuM makTom o rpaljaHcKuM U
noJuTHIKkuM npBuma (wian 14, craB 3. Tadu. B) U EBPONCKOM KOHBEHIIHJOM O
myackum mpasuma (uian 6. cras 1). [UBII rosopu o mpaBy ceakora ma 0e3
oonaearoa 100HjE ONIYKY HE3ABHCHOT, HEIPHUCTPACHOT W 3aKOHOM YCTAHOB-
JBCHOT CYJa O BCTOBHM IMpaBuUMa, 0daBe3ama U ONTyKOama MPOTHB ibera. 300T
TOTA, JSAHO 04 Mepuia ¢hUKACHOCTH MpBOoCcyha je u BpemMe Tpajarma OJHOCHO
BPEME HETOTPESOHOr pasBiauCHha KPHBUYHOT moctymka. [luramy cyhema y
pasyMHOM poky je mocseheH 3HauajaH Aco jyaukarype Eppomckor cynma 3a
JbyJACKa mpasa. Taj Cya TO MHTakE HE OLCHY]E alCTPaKTHO, Beh YBEK 3aBHCHO
o1 okoaHOCTH Aator ciyuaja.’” TIpu Tome je Cya u3ABOjHO JBa GHTHA MUTAMA H
TIOCBCTHO MM MOCECOHY MAKEY: MPBO, KOjH MOMEHAT Y3ETH 32 MOUETAK  , & KOJH

9 Tako HIp. u cay4uajy Koni v. Hemauka, Eur. Court HR., 10.3.1980, Series A no. 27, Tau.
99. Y omrymu CyJia je HaBeJIeHO: ,,Pa3yMHOCT Tpajama IOCTYIIKa Y CKJIajy ca cTaBoM 1. wiaHa 6.
Komsenrmje mipocylyje ce y cBakoM ciryuaju moceGHO, uMajyhn y BUy KOHKpPETHE OKOTHOCTHL.
Wzmebhy ocrainor, ¢y je ©Mao y BHJY CIOKEHOCT IIOCTYIIKA, IIOHAIIAE KalHola U IIOCTYIIKE
VIIPaBHHUX U CYJICKUX BIacTu. B. u ciyvajese Buchholz v. Nemacka, Eur. Court HR., 13.7.1981,
Series A no. 66, tau. 24; Pretto v. Iraluja, Eur. Court HR., 18.12.1983, Series A no. 71, tau. 31.
I/IMaJaricf v. Cnosenuja, Eur. Court H.R., 28.2.2000, Series A no. 28400/95, tau. 39.

'Y kpUBHMHMM CTBapHMa PETeBAHTHH POK TOUMILE Ja Teue ca JAHOM y KOjeM je OTHOCHO
e OKpuBIbeHO (V. Foti v. Hmanuja, Eur. Court H.R., 10.12.1982, Series A no. 56. Epporicku
CyJ 3a JbyJICKa IIpaBa y3uUMa Taj II0jaM Tako Jia y mera yKIbyuyje U BpeMe IIpe rouerka Qop-
MAIHOT KPUBUYHOT ITOCTYIIKA (T3B. IIPETKPUBUYHHU IIOCTYIIAK KOjJU MIPETXOU JIOHOIIEHY OJUIYKe
0 crpoBolerby UcTpare), YKOJIUKO Pajlihe OpraHa TOeha Y TOM IOCTYIIKY MMajy HcTa JiejcTBa
Kao Jia je To ywiie GWIo CTBapHO OKpUBILeHO. Bum, Golder v. Vjeoureno kpawescmeo, Eur. Co-
urt HR., 21.2.1975, Series A no. 18, tau. 32. V o1y1m cToju: ,,Y KPUBHYIHIM CTBApUMa MOXKE Ja
rouHe Teh pa3yMHH POK ¥ IIpe HEro IITO je CTBap CTHIVIA IIPej PaclIpaBHU CYyJ OJHOCHO TPH-
OyHall KOjU je Ha/UIeKaH 3a O/UIyurBame o Tyk0u. Tako, Taj pok MoXke Jia IIOUHe 0] JlaHa KaJl je
OCYMIBMYEHN 3aJipKaH pajy caciymama (cnydaj Wemhoff v. Hemauxa, Eur. Court HR., 27. 6.
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3a Kpaj’' Tora poka, 1 Apyro, npema Kojum KpuTepujyma OLemnBaT fa u je
Taj pok pasymaH. Kao 6MTHa mepuna 3a oUeHy Cy y3eTh HapouuTo:
(a) cnoxeHocT cny4aja, npu Yemy ce MMa y BuAy nocebHO WHTepec
Xanuoua Koju je 610 JOBeAeH y NuTare;?
(6) noHalwawe cTpaHaka, Kako OMTYXHOI Tako U oBnawheHor TyXu-
oua (Ha MpUMep, Y4ecTo Mekame 6paHnoua,”® HecTaHak (6eKCTBO
WAN CKpUBare) onTyxeHor,?* nsoctanak ca cyhemwa®™), npu uyemy
CY[ HUKA[ He ypauyHaBa Yy KpUBKLY OKPUB/bEHOM LUTO je KOPWUCTUO
CBE /]03BO/bEHE M PAacMO/IOXNBE HauMHe U CpeacTBa ofabpa-He;?
(L) noHawawe HagnNeXHWX BAacTU (HNp. AyXe Tpajawe MocTynkKa
Kao mocnefnLa ,leTarwa" cnydaja nsmehy pasnuuntux cynosa,’’
HeaXxypHOCT cyzoBa,?, npobnemu Tpansuumle® n ta..

1968, Series A no. 7, Tay. 19), nan oA Kag ra je CTBapHO cacnywao uctpaxuu cyguja (Philis v.
Ipuka, Eur. Court H.R., 27.6.1997, Reports 1997-1V, Tau. 36), unu Kag je 6mo yxanweH (y cny-
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