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DE VE LOP MENT RISKS – DE FI NI TION  
UN DER EU RO PEAN UNION LAW AND  

JU STI FI CA TION FOR IM PLE MEN TA TION  
IN SER BIAN LAW

Abstract: This pa per analyses one of the most im por tant and cur rent is su es 
re la ted to the li a bi lity of the de fec ti ve pro duct pro du cer, gi ven that this form of 
li a bi lity has ga i ned im por tan ce as a re sult of the de ve lop ment of con su mer rights, 
the emp ha sis be ing on de ve lop ment risks as one of the ba ses for the exo ne ra ti on 
of the pro du cer as a re spon si ble per son. Af ter a bri ef pre sen ta tion of the li a bi lity 
of the pro du cer of the de fec ti ve pro duct, the fo cus of the pa per shifts to the in sti-
tu tion of de ve lop ment risks, which is pre sen ted first from the aspect of the Di rec-
ti ve on Li a bi lity for De fec ti ve Pro ducts in which it first ap pe a red, whi le analysing 
the vi ews of the Eu ro pean Co urt of Ju sti ce and all open is su es the re of, as well as 
the re cog ni tion of its advan ta ges and di sa dvan ta ges. The fi nal chap ters of the 
pa per exa mi ne whet her de ve lop ment risks al ter the le gal na tu re of the pro du cer’s 
li a bi lity, i.e. whet her they lead to the pe ne tra tion of su bjec ti ve ele ments in to his 
tra di ti o nally ob jec ti ve li a bi lity, and analyse the ju sti fi ca tion for in tro du cing this 
in sti tu tion in to the Ser bian le gi sla tion, with the iden ti fied advan ta ges and di sa-
dvan ta ges.

Keywords: ob jec ti ve (strict) li a bi lity of the pro du cer, de fec ti ve pro duct, unk-
no wa ble de fects, le vel of sci en ti fic and tec hni cal know led ge.

1. IN TRO DUC TORY CON SI DE RA TI ONS

The li a bi lity of the de fec ti ve pro duct pro du cer re pre sents an im por tant form 
of li a bi lity for da ma ges in all le gal systems. In the ory, it is tre a ted and has al ways 
been tre a ted as an ob jec ti ve, i.e. strict type of li a bi lity, that is, li a bi lity ir re spec ti ve 
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of fault, the is sue se e mingly not be ing con tro ver sial. With the emer gen ce of de-
ve lop ment risks as the ba ses for ex cul pa ti on of the pro du cer of de fec ti ve pro duct 
as re spon si ble per son from li a bi lity, the ob jec ti ve cha rac ter of this type of li a bi lity 
be ca me qu e sti o na ble. The es sen ce of the pro blem is: Whet her the ina bi lity of the 
pro du cer to de tect the de fect of a pro duct at the ti me of its re le a se on the ba sis of 
the le vel of sci en ti fic and tec hni cal know led ge (de ve lop ment risks) sho uld lead to 
his ab sol vent from li a bi lity and whet her this in tro du ces su bjec ti ve ele ments in to 
so met hing pre vi o usly con si de red in the ory as pu rely ob jec ti ve li a bi lity?

The de ve lop ment risks had been de fi ned in Eu ro pean Union law (he re i naf-
ter pe ri o di cally al so ab bre vi a ted as the EU law) in Co un cil Di rec ti ve 85/374/EEC 
of 25 July 1985 on the ap pro xi ma ti on of the laws, re gu la ti ons and ad mi ni stra ti ve 
pro vi si ons of the Mem ber Sta tes re la ting to li a bi lity for de fec ti ve pro ducts1, 
(he re i naf ter pe ri o di cally al so ab bre vi a ted as the Di rec ti ve), which was amen ded 
and sup ple men ted by the 1999 Di rec ti ve2, and thus fo und its way to the le gal 
systems of al most all Eu ro pean co un tri es.

The Ser bian le gi sla tion do es not re cog ni ze de ve lop ment risks, and whet her 
it is ju sti fied to in clu de them among the ex cul pa tory gro unds can be seen only 
af ter a de ta i led analysis of the pur po se of the ir exi sten ce, as well as of the pros 
and cons that cha rac te ri ze them.

2. LI A BI LITY OF THE PRO DU CER  
OF DE FEC TI VE PRO DUCT

As al ready sta ted at the out set, the li a bi lity of the de fec ti ve pro duct pro du cer 
has been tra di ti o nally clas si fied as ob jec ti ve (strict) li a bi lity, in the sen se that it is 
the duty of that en tity which has pro du ced and pla ced on the mar ket a pro duct 
with de fi ci ency that po ses a gre a ter risk of harm to man and the en vi ron ment to 
be li a ble for the da ma ge which such a pro duct in flicts. Se ve ral per su a si ve ar gu-
ments spe ak in fa vo ur of the pro du cer’s li a bi lity – he has re ce i ved eco no mic be-
ne fits from de fec ti ve pro ducts, so it is lo gi cal for him to ba re the har mful con se-
qu en ces in ca se they are in flic ted by the pro duct, furt her mo re the pro du cer is most 
awa re of the gre a ter risk ari sing from the pro duct’s de fi ci ency, as he is most fa-
mi li ar with the pro per ti es of the pro duct, etc.

1 Co un cil Di rec ti ve 85/374/EEC of 25th July 1985 on the ap pro xi ma ti on of the laws, re gu-
la ti ons and ad mi ni stra ti ve pro vi si ons of the Mem ber Sta tes con cer ning li a bi lity for de fec ti ve pro-
ducts, Of fi cial Jo ur nal of the Eu ro pean Com mu ni ti es, L 210 Vo lu me 28/1985.

2 Di rec ti ve 1999/34/EC of the Eu ro pean Par li a ment and of the Co un cil of 10 May 1999 
amen ding Co un cil Di rec ti ve 85/374/EEC of 25th July 1985 on the ap pro xi ma ti on of the laws, re-
gu la ti ons and ad mi ni stra ti ve pro vi si ons of the Mem ber Sta tes con cer ning li a bi lity for de fec ti ve 
pro ducts, Of fi cial Jo ur nal of the Eu ro pean Com mu ni ti es, L 141 Vo lu me 20/1999.
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Hi sto ri cally, this type of li a bi lity has ga i ned in im por tan ce with the ri se of 
mass con sump tion pro ducts, be ca u se the se may dis pen se mass, se rial da ma ge to 
a la r ge num ber of per sons. In the first pla ce, the se are in du strial pro ducts, but this 
do es not ne ces sa rily need to be the ca se, sin ce the pro du cer al ways has strict li a-
bi lity re gar dless of wrong do ing, even in ca se he had pro du ced a craftsman ship 
pro duct or a uni que pro duct.

The thing that trig ge red a far-re ac hing re ac tion of le gal ex perts and the re-
gu la tion of this kind of li a bi lity on the Eu ro pean le vel was the emer gen ce of a 
drug cal led tha li do mi de which was used by the preg nant wo men du ring the 1970s, 
which, as it la ter tur ned out, had si de ef fects that led to the birth of tho u sands of 
chil dren with de for mi ti es.3 In or der for this not to hap pen again, the Eu ro pean 
Con ven tion on Pro duct Li a bi lity in re gard to Per so nal In jury and De ath4 was 
adop ted in 1977 wit hin the Co un cil of Eu ro pe’s fra me work. As a pre de ces sor of 
the afo re men ti o ned Di rec ti ve, it im po sed an obli ga tion for the Mem ber Sta tes of 
the to day’s Eu ro pean Union (he re i naf ter pe ri o di cally al so ab bre vi a ted as the EU) 
to im ple ment it in its na ti o nal le gi sla tion and pre scri be the pro du cer’s li a bi lity, 
be ca u se of which it no wa days re pre sents one of the pil lars on which the EU con-
su mer law stands.5

The Di rec ti ve re mo ved the dif fe ren ces in the na ti o nal le gi sla ti ons of the EU 
Mem ber Sta tes with re gard to the na tu re of the pro du cer’s li a bi lity by pre scri bing 
this li a bi lity as ob jec ti ve one. Up un til then, na ti o nal le gi sla tion ge ne rally pro vi ded 
for the su bjec ti ve li a bi lity of the pro du cer, whilst this li a bi lity was ob jec ti ve, i.e. 
strict in Fran ce, Bel gi um and Lu xem bo urg. The Le gal Af fa irs Com mit tee was of 
the vi ew that the in tro duc tion of ob jec ti ve li a bi lity pro tects con su mers, and that 
the pro du cer is in the best po si tion to know whet her a pro duct on the mar ket has 
a de fect be ca u se he has the ea si est ac cess to in for ma tion, and can al so cal cu la te 
the pri ce of the pro duct so that it ex ce eds the high costs of the in su ran ce pre mi um 
aga inst the da ma ge that such a pro duct might ca u se.6

3 See: Ma ria Ka ra ni kić Mi rić, Objek tiv na od go vor nost za šte tu (Strict li a bi lity for da ma ges), 
Bel gra de 2013, pp. 191-192.

4 Eu ro pean Con ven tion on Pro ducts Li a bi lity in re gard to Per so nal In jury and De ath, Eu-
ro pean Tre aty Se ri es, No. 91/1977.

5 The Di rec ti ve was adop ted with the aim of eli mi na ting the no ti ced dif fe ren ces in the do me-
stic laws of the Mem ber Sta tes of the EU, which led to dis tor ti ons in re la tion to com pe ti tion and 
ne ga ti vely af fec ted the fre e dom of mo ve ment of go ods in the com mon mar ket, anot her re a son for its 
adop tion be ing the need for ho mo ge no us le gal re gi me of pro tec tion of ag gri e ved con su mers. For 
mo re abo ut this see: Pe tar Đun dić, Har mo ni za ci ja pra vi la o od go vor no sti pro iz vo đa ča u dr ža va ma 
čla ni ca ma EU i naj va žni je od red be Di rek ti ve o od go vor no sti za pro iz vo de sa ne do stat kom (85/385/
EC) (Har mo ni za tion of the Ru les on Pro du cer’s Li a bi lity in the EU Mem ber Sta tes and the Most 
Im por tant Pro vi si ons of the Di rec ti ve on Li a bi lity for De fec ti ve Pro ducts (85/385/EC)), Zbor nik ra-
do va Prav nog fa kul te ta u No vom Sa du (Pro ce e dings of No vi Sad Fa culty of Law) 2/2009, p. 459.

6 Lo ri M. Lin ger, The Pro ducts Li a bi lity Di rec ti ve: A Man da tory De ve lop ment Risks De-
fen ce, Ford ham In ter na ti o nal Law Jo ur nal Vo lu me 14 2/1990, pp. 483-484.
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The term pro duct in the Di rec ti ve en com pas ses mo va ble items, in clu ding tho se 
that are in cor po ra ted in to ot her mo va ble or im mo va ble pro perty, as well as elec tri city.7

Ac cor ding to the so lu tion from the Di rec ti ve, the pro duct has a de fect if it do es 
not pro vi de the ap pro pri a te se cu rity ex pec ted by ot hers, ta king in to ac co unt all the 
cir cum stan ces of the ca se, and in par ti cu lar the adver ti se ment, the nor mal use of the 
pro duct and the ti me when the pro duct was put in to cir cu la tion. It is ex pli citly sti pu-
la ted that it will not be con si de red that the pro duct is de fec ti ve if sub se qu ently a 
bet ter pro duct is re le a sed in to cir cu la tion.8 The re fo re, the Di rec ti ve has de fi ned the 
con cept of de fect, which is es sen tial for the li a bi lity of the pro du cer un der di scus sion 
he re, in a ge ne ric man ner, wit ho ut any clas si fi ca ti ons that co uld be car ried out.9

In the first pla ce, the Di rec ti ve en vi sa ges the li a bi lity of the pro du cer, which 
it re cog ni zes in the pro du cer of a fi nal pro duct, raw ma te rial or com po nent, as 
well as the per son who, by pla cing his na me, brand na me or any ot her dis tin cti ve 
cha rac te ri stic, de sig na tes him self as the pro du cer. The pro du cer is al so equ a ted 
with the im por ter of pro ducts for the ter ri tory of the Eu ro pean Union if he im por-
ted the pro ducts as part of his re gu lar bu si ness ac ti vity, and lastly, the re is the 
sel ler’s li a bi lity, if the pro duct do es not in di ca te who the pro du cer is and the sel ler 
did not in form the in ju red party abo ut his iden tity wit hin a re a so na ble ti me, as 
well as in ca se when it is not known who is the im por ter of a pro duct, re gar dless 
of whet her the pro du cer is de sig na ted or not.10

7 Art. 2. of the Di rec ti ve.
8 Art. 6. of the Di rec ti ve.
9 In the ory, the re is a di vi sion in to struc tu ral de fects, pro duc tion short co mings, and lack of 

in for ma tion. “Struc tu ral de fects are the dan ge ro us pro per ti es of pro ducts that ari se at the le vel of 
con cep tual and tec hno lo gi cal de sign of the pro duct con cept and the way of its pro duc tion, and are 
ne ces sa rily fo und in each in di vi dual pro duct of the se ri es pro du ced ac cor ding to such a plan. The 
short co mings in pro duc tion exist when a pa r ti cu lar pro duct is dif fe rent from ot her pro ducts in the 
se ri es in which the re is no struc tu ral de fect, that is, when a par ti cu lar pro duct do es not me et the 
stan dards of the se ri es and be ca u se of this de vi a tion pre sents an in cre a sed risk. De vi a ti ons in the 
pro duc tion pro cess can ari se from any ca u se (hu man er ror, mac hi ne mal fun ction, de fect in raw 
ma te ri als, etc.), but al so when the ma nu fac tu rer has ac ted with all ne ces sary at ten tion.” The short-
co mings in the no ti fi ca tion wo uld be the fa i lu re of the ma nu fac tu rer to pre-empt the oc cur ren ce 
of da ma ge, which he co uld ha ve pre dic ted, from the re gu lar ha zar do us pro per ti es of things, by 
in for ming con su mers abo ut sa fe ways to use the pro duct or on pos si ble dan gers in cer tain ways of 
using it. For mo re on this see: Sil vi ja Pe trić, Ma ja Bu ko vac Pu va ča, Pro blem raz voj nih ri zi ka kod 
od go vor no sti za ne is pra van pro iz vod (The Pro blem of De ve lop ment Risks in Li a bi lity for a De-
fec ti ve Pro duct), Zbor nik ra do va me đu na rod nog sa vje to va nja „Ak tu al no sti gra đan skog i tr go vač-
kog za ko no dav stva i prav ne prak se” (Pro ce e dings of the In ter na ti o nal Con sul ta tion “Cur rent 
Af fa irs of Ci vil and Com mer cial Le gi sla tion and Le gal Prac ti ces”) Ne um 1/2008, p. 211. In the 
Uni ted Sta tes, the Re sta te ment of Law (Third) – Torts, adop ted by the Ame ri can Law In sti tu te in 
1998 in sti tu ted a di vi sion in to de fects in the pro duc tion pro cess, for which the ma nu fac tu rer is 
li a ble ir re spec ti ve of his gu ilt, de fects in terms of pro duct de sign and war ning de fects, for which 
the ma nu fac tu rer is li a ble on ba sis of his fa ult. For mo re on this see: P. Đun dić, pp. 463-464.

10 Art. 3. of the Di rec ti ve.
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The pro du cer, as well as the im por ter and sel ler, shall be li a ble for da ma ge 
to the in ju red per son due to de ath or per so nal in jury, as well as for pro perty da-
ma ge, whe reby the Di rec ti ve re qu i res that the in ju red party had used the de stroyed  
or da ma ged pro duct for pri va te pur po ses or con sump tion and that the da ma ged 
pro duct was ge ne rally in ten ded for such use and con sump tion. With re gard to 
pro perty da ma ge, the Di rec ti ve pro vi des for a cen sus of EUR 500.11

In terms of Ser bian law, it is first ne ces sary to say that Za kon o obli ga ci o nim 
od no si ma12 (the Law of Con tracts and Torts, he re i naf ter periodically al so ab bre-
vi a ted as ZOO) was the first re gu la tion in Eu ro pe that re gu la ted the li a bi lity of 
the pro du cer of a de fec ti ve thing, in the sec tion de a ling with ob jec ti ve li a bi lity. 
The ZO O’s pro vi si ons are, ho we ver, very scar ce in terms of this mat ter, so it con-
ta ins only two ru les. The first ru le is ta ken from the Mi ha i lo Kon sta ti no vić‘s 
Ski ca za za ko nik o obli ga ci ja ma i ugo vo ri ma13 (Sketch for the Co de of Obli ga ti ons 
and Con tracts), and pre scri bes that if the pro du cer did not know abo ut the de fect 
of things he pro du ced and put in to cir cu la tion, and which de fect re pre sents a risk 
of harm to per sons or things, he will be li a ble for the da ma ge that co uld ari se as 
a re sult of this de fi ci ency, re gar dless of his gu ilt. Ac cor ding to the se cond ru le, 
in cor po ra ted in to the ZOO un der the in flu en ce of the Uni ted Sta tes ca se-la w14, if 
the pro du cer has not ta ken all ne ces sary me a su res to pre vent da ma ge which was 
fo re se e a ble by him, eit her by war ning, sa fe pac ka ging or ot her ap pro pri a te me a su re, 
he is al so li a ble for the dan ge ro us pro per ti es of the thing.15

The re are cer tain con tro ver si es in re la tion to the se cond ru le. Firstly, it is 
ar gu a ble whet her this is a mat ter of li a bi lity of the pro du cer of a thing with a de-
fect in the true sen se of the word, and it sho uld be no ted that the pro du cer in this 
in stan ce is re spon si ble for the dan ge ro us pro per ti es of things that do not ma ke the 
thing de fec ti ve, that is, they do not re pre sent its de fect.16 The na tu re of this li a bi-
lity is al so ar gu a ble, and so me aut hors con si der it to be su bjec ti ve in cha rac ter and 
that the gro unds for the li a bi lity of the ma nu fac tu rer lay in his gu ilt17, whi le ot hers 

11 Art. 9. of the Di rec ti ve.
12 Za kon o obli ga ci o nim od no si ma, Sl. list SFRJ, br. 29/78, 39/85, 45/89 – od lu ka USJ i 57/89, 

Sl. list SRJ, br. 31/93 i Sl. list SCG, br. 1/2003 – Ustav na po ve lja (the Law of Con tracts and Torts, 
Of fi cial Ga zet te of the SFRY, no. 29/78, 39/85, 45/89 – De ci sion of the Yugo slav Con sti tu ti o nal 
Co urt and 57/89, Off. Ga zet te of FRY, no. 31/93 and Off. Ga zet te of SMne, no. 1/2003 – Con sti tu-
ti o nal Char ter).

13 See: Ka ta ri na Ivan če vić, Gra đan sko prav na оdgovornost pro iz vo đa ča zа šte tu оd ne is prav-
nog pro iz vo da (Ci vil Li a bi lity of the Pro du cer for Da ma ge In flic ted by the De fe ci ve Pro duct), 
Prav ni za pi si (Le gal Re cords) 2/2012, p. 324.

14 Ibid., p. 324.
15 Art. 179. of the ZOO.
16 See. М. Ka ra ni kić Mi rić (2013), p. 192.
17 Jo žef Sal ma, Obli ga ci o no pra vo (Con tracts and Torts Law), No vi Sad 2009, p. 596.
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are of the opi nion that the li a bi lity of the pro du cer is in this ca se a strict (ob jec ti-
ve) one and that he can be re li e ved of li a bi lity only if he pro ves that he ac ted in 
li ne with an ob jec ti ve and very high set of stan dards of be ha vi o ur.18

What is un di spu ted is that the ZOO has be co me ob so le te in terms of its pro-
vi si ons on li a bi lity and le a ves many qu e sti ons unan swe red. The ZOO do es not 
pre scri be what is con si de red as a pro duct, all the mo re – it uses the term thing, 
which me ans that the pro du cer is al so li a ble for the de fects of real esta te19, which 
is not so met hing that is usu ally seen in com pa ra ti ve le gi sla tion, and it do es not 
exist in the Di rec ti ve. Lastly the ZOO do es not de fi ne when the thing has a de fect, 
from which mo ment the re is a li a bi lity of the pro du cer, etc.

Li a bi lity of the pro du cer, as en vi sa ged by the ZOO, is an exam ple of non-
con trac tual li a bi lity, the re fo re it is not ne ces sary that the pro du cer and the in ju red 
party en ter in to a con tract be fo re the oc cur ren ce of the da ma ge. Any per son who 
has suf fe red da ma ge ca u sed by the de fec ted pro duct may ask the pro du cer for 
com pen sa tion. On this ba sis, this type of li a bi lity sho uld be di stin gu is hed from 
the li a bi lity of the sel ler for ma te rial de fects of things and the li a bi lity of the pro-
du cer and the sel ler on the ba sis of the gu a ran tee for the pro per fun cti o ning of 
tec hni cal pro ducts pre scri bed by the ZOO, be ca u se the said ca ses fall wit hin the 
do main of con trac tual li a bi lity.

Ser bian con su mer pro tec tion le gi sla tion was no ve li sed with the adop tion of 
the Za kon o zaš ti ti po tro ša ča20 (Con su mer Pro tec tion Act, he re i naf ter periodically 
al so ab bre vi a ted as ZZP), which is ex clu si vely ap pli ca ble when the pro du cer of 
the de fec ti ve pro duct is at the sa me ti me the tra der (a le gal or na tu ral per son who 
ap pe ars on the mar ket in the sco pe of its bu si ness ac ti vity or for ot her com mer cial 
pur po ses, incl. ot her per sons who ope ra te in his na me or on his be half), then it is 
ne ces sary that the da ma ge is in flic ted on the con su mer (a physi cal per son who 
has pro cu red go ods or so li ci ted ser vi ces on the mar ket, for the pur po se ot her than 
its bu si ness or ot her com mer cial ac ti vity), and lastly that the re is pro perty da ma-
ge as a re sult of de ath or in jury or that the is sue in vol ves de struc tion or da ma ge 
to the pro perty which the af fec ted party has usu ally used for per so nal use or con-
sump tion.21 In all ot her ca ses, un der the Ser bian law, the pro vi si ons of ZOO are 
ap pli ca ble in re la tion to li a bi lity, which me ans that this re gu la tion co vers all ot her 
is su es with re gard to the li a bi lity of the pro du cer, it al so al lows the le gal en tity to 
ob tain the ca pa city of the in ju red pa rty, re gu la tes non-pe cu ni ary da ma ges, etc.

18 See: М. Ka ra ni kić Mi rić (2013), p. 193.
19 See: К. Ivan če vić, p. 334.
20 Za kon o zaš ti ti po tro ša ča, Sl. gla snik RS, br. 62/2014 i 6/2016 – dr. za kon (Con su mer Pro-

tec tion Act, Off. Ga zet te of RS, no. 62/2014 and 6/2016 – new le gi sla ti ve act).
21 Art. 5. of the ZPP.
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3. ON DE VE LOP MENT RISKS IN GE NE RAL

Art. 7. pa ra. 1. of the Di rec ti ve pre scri bes when it is that the pro du cer is re-
li e ved of li a bi lity, and tho se are the fol lo wing ca ses: if he pro ves that he did not 
pla ce the pro duct in to cir cu la tion, if he shows it is pro ba ble that the de fect did not 
exist at the ti me of pla cing of the pro duct on the ma r ket, if he pro ves that the pro-
duct was not de sig na ted for sa le or ot her bu si ness pur po ses nor that it has been 
pro du ced and pla ced on the mar ket in the co ur se of his bu si ness, if he pro ves that 
the pro duct’s de fect is the re sult of com pli an ce with en for ce a ble re gu la ti ons, if he 
pro ves that the sta te of sci en ti fic and tec hni cal know led ge at the ti me of pla cing 
the pro duct on the ma r ket was not such that ena bled the pro duct’s de fect to be 
di sco ve red, and the com po nent pro du cer is re li e ved of li a bi lity and if he pro ves 
that the da ma ge is ca u sed by the con struc tion of the main pro duct or by the pro-
du cer’s in struc ti ons of use for the main pro duct.22 In ad di tion, the pro du cer shall 
be re li e ved of li a bi lity if he pro ves that the da ma ge is ca u sed so lely by the ac tion 
of the in ju red party or the per son for whom he is re spon si ble, and by the ac tion of 
a third party, which the ma nu fac tu rer co uld not fo re see or the con se qu en ces of 
which co uld not ha ve been avo i ded or re me died.23

Of all the abo ve-men ti o ned ex cul pa tory re a sons, the most at ten tion is drawn 
to the “the sta te of sci en ti fic and tec hni cal know led ge at the ti me when he [the pro-
du cer – Ed.] put the pro duct in to cir cu la tion was not such as to ena ble the exi sten ce 
of the de fect to be di sco ve red”, as sta ted in Art. 7. pa ra. 1. po int (e) of the Di rec ti ve. 
This ba sis for re li e ving the pro du cer of li a bi lity is cal led “de ve lop ment risks”.

22 The fact that the Di rec ti ve is not just a le gal act that cre a tes a for mal obli ga tion for sta tes 
to im ple ment its so lu ti ons in the ir na ti o nal le gi sla tion, but rat her that it re pre sents a le gal act of 
truly high-qu a lity con tent, can be con clu ded sin ce the so lu ti ons from the Di rec ti ve re pre sent in-
spi ra tion to ot her norm-ma kers. Thus, nu me ro us de ve lop ment pro jects for the har mo ni za tion of 
ci vil law in the EU fol low and ta ke over the ru les of the Di rec ti ve. In this re gard, it is worthwhi le 
to po int out that this is the ca se with the Draft Com mon Fra me of Re fe ren ce, which, in pa r ti cu lar 
with re gard to ma nu fac tu rer’s li a bi lity, en vi sa ges in Art. VI-3: 204. The sa me list of gro unds for 
the exemp ti on from li a bi lity as the one pre scri bed by the Di rec ti ve, in clu ding de ve lop ment risks. 
On the cre a tors of the Draft, its aca de mic cha rac ter, struc tu re, ro le mo dels in the co ur se of its 
adop tion and re ac ti ons of the ex pert pu blic, see: http://hwb-eup2009.mpi priv.de/in dex.ph p/Study_
Gro up_on_a_Eu ro pean_Ci vil_Co de, 15 Fe bru ary 2018, https://www.asil.org/ei sil/study-gro up-
eu ro pean-ci vil-co de, 01 Ju ne 2018, https: //www.gbz.hu-ber lin.de/re se arch/pro jects/exi sting-ec-
pri va te-law , 01 Ju ne 2018, Ati la Du daš, Od Na če la evrop skog ugo vor nog pra va do Na cr ta okvir nih 
pra vi la (From the Prin ci ples of Eu ro pean Con tract Law to the Draft of the Fra me work Ru les), 
Ana li Prav nog fa kul te ta u Be o gra du (An nals of the Fa culty of Law in Bel gra de) 1/2012, pp. 329-
334, and for an al ter na ti ve tran sla tion see: Du šan ka Đur đev, Na crt za jed nič kog re fe rent nog okvi-
ra za evrop sko pro vat no pra vo iz 2009. go di ne (Draft Com mon Fra me of Re fe ren ce from year 
2009), Zbor nik ra do va Prav nog fa kul te ta u No vom Sa du (Pro ce e dings of No vi Sad Fa culty of Law) 
2/2010, pp. 65-82.

23 Art. 8. of the Di rec ti ve.
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De ve lop ment risks co uld be de fi ned as de fects of pro ducts that we re di sco ve red 
af ter pla cing the pro duct on the mar ket, which at the ti me of pro duct mar ke ti za tion 
co uld not ha ve been de tec ted be ca u se the sta te of sci en ce and tec hno logy was not at 
the le vel that al lo wed it. Sci en ce and tec hno logy are evol ving, it is na tu ral that hu man 
know led ge is gro wing in ti me, and in so me ca ses it al lows for the pro duct’s de fi ci ency 
to be un co ve red sub se qu ently af ter the pro duct has al ready been put in to cir cu la tion 
and af ter the da ma ge has been ca u sed. In ot her words, de ve lop ment risks are de fects 
of pro ducts that we re not ava i la ble to hu man know led ge at the ti me of pla cing of the 
pro ducts on the mar ket, that is, they we re still in con ce i va ble at that ti me.

In re la tion to de ve lop ment risks, it is ne ces sary to ex pla in so me ot her things 
as well. Na mely, de ve lop ment risks are cal led “ob jec ti vely” in con ce i va ble de fects. 
This in con ce i va ble ness in the ob jec ti ve sen se in di ca tes that the ex clu si on of the 
pro du cer’s li a bi lity do es not de pend on whet her, ac cor ding to his su bjec ti ve pro-
per ti es, he co uld no ti ce a pro duct short co ming at the ti me it was pla ced on the 
mar ket. In ot her words, the con duct and be ha vi o ur of the pro du cer in any par ti-
cu lar si tu a tion do es not play any ro le in terms of his suc cess in ca se of re fer ring 
to de ve lop ment risks. It is im por tant that the pro duct’s de fect co uld not ha ve been 
de ter mi ned ob jec ti vely, ta king in to ac co unt the le vel of sci en ti fic and tec hni cal 
know led ge, re gar dless of whet her the re was re a so na ble ness in the be ha vi o ur of 
the pro du cer, whet her the pro du cer co uld, in ac cor dan ce with his know led ge and 
abi li ti es, see such a de fect. The re fo re, the pro duct de fi ci ency (in)com pre hen si bi lity 
test is pu rely ob jec ti ve, it is al so set forth in Art. 7. pa ra. 1. po int. (e) of the Di rec-
ti ve, and all su bjec ti ve ele ments must be set asi de. Ho we ver, ob jec ti vity in terms 
of in com pre hen si bi lity of pro duct de fects sho uld not be vi e wed in the ab so lu te 
sen se, be ca u se “the truth is that any de fect can be di sco ve red pri or to mar ke ting 
gi ven suf fi ci ent te sting. Such te sting simply re qu i res ti me and mo ney.”24 It is not 
re a li stic to re qu i re the pro du cer to test the pro ducts to the fi nal li mits be fo re pla-
cing them on the mar ket. Such tests sho uld be car ried out ma inly on pe o ple in real 
li fe si tu a ti ons, which wo uld re qu i re a lot of ti me and mo ney. If tests we re car ried 
out be fo re all po ten tial risks that co uld ari se from the use of the pro duct we re eli-
mi na ted, such a test co uld be af for da ble to only an ex tre mely small num ber of 
pro du cers, and the con su mers wo uld suf fer the da ma ge as re se arch wo uld stag-
na te and sci en ce and tec hno logy wo uld not de ve lop at suf fi ci ent pa ce to ena ble 
them to ac hi e ve a sig ni fi cant be ne fit from it.25 The con clu sion is that the ab so-
lu te ob jec ti ve di sco ve ra bi lity of the pro duct’s de fect can not be ex pec ted, and 
the re fo re it sho uld not be stri ved to ward. When it is said that the de fect of a pro duct 
is ob jec ti vely un di sco ve ra ble, then it sho uld be con si de red that it can not be de tec-

24 Chri stop her Hod ges, De ve lop ment Risks: Unan swe red Qu e sti ons, The Mo dern Law Re-
vi ew Vol. 61 4/1998, p. 568.

25 Ibid., p. 561.
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ted by the hig hest sci en ti fic and tec hni cal know led ge at a gi ven mo ment. Such 
know led ge must be mo re than ac cep ta ble; it sho uld be in all re spects sa tis fac tory 
to the re a so na ble amo unt of te sting that has been car ried out.

It is evi dent from the abo ve said that the (un)di sco ve ra bi lity of the de fect of a 
pro duct is cor re la ti ve to the ap pro pri a te sci en ti fic and tec hni cal know led ge at the 
ti me of pla cing the pro duct in to cir cu la tion or its mar ke ti za tion. Wit ho ut un der-
stan ding what sci en ti fic and tec hni cal know-how re pre sents, it can not be exa mi ned 
whet her the pro du cer sho uld be re li e ved of re spon si bi lity when re fer ring to de ve-
lop ment risks, which is pre ci sely what ma kes this a big pro blem, be ca u se sci en ti fic 
and tec hni cal know led ge can hardly be uni formly un der stood. Simply put, it is 
un der stood as a mul ti tu de of facts, hypot he ses and opi ni ons of a gre at num ber of 
sci en tists and ex perts. Sci en ti fic and tec hni cal know led ge is dyna mic, it is in con-
stant de ve lop ment and is con ti nu ally chan ging.26 When we ta ke in to ac co unt the 
ex tre mely ra pid advan ces in sci en ce and tec hno logy, and the gro wing in vol ve ment 
of de ve lo ping co un tri es in re se arch pro ces ses, then the qu e sti on ari ses as to whet-
her the facts, re sults, and in par ti cu lar opi ni ons, esti ma tes and sketches can in any 
way be re du ced to an as sort ment that wo uld re pre sent the sci en ti fic and tec hni cal 
know led ge of the hu man ra ce. What can be do ne when re se ar chers and sci en tists 
do not agree on the so lu tion of a par ti cu lar pro blem, when the re is no con sen sus 
on what sci en ti fic and tec hni cal know led ge is? How to set asi de the dyna mism of 
sci en ti fic and tec hni cal know led ge and li mit it to only one sin gle mo ment of put ting 
the pro duct in to cir cu la tion? In the light of the se is su es, it se ems that no re gu la tion, 
in clu ding the Di rec ti ve in qu e sti on, can pro vi de a sa tis fac tory so lu tion. It wo uld be 
sig ni fi cant if so me ca se-la w co uld set cer tain gu i de li nes, but at the mo ment it is 
still scar ce, and in such cir cum stan ces, what re ma ins is the exa mi na ti on of the 
cir cum stan ces of each par ti cu lar ca se, then the ra ti o nal con si de ra tion of the pro blem 
and the ac cep tan ce of the ina bi lity to ele va te the sci en ti fic and tec hni cal know led-
ge to the le vel of “sci en ti fic and tec hni cal om ni sci en ce.”

The Di rec ti ve en vi sa ged de ve lop ment risks as the ba sis for re le a sing the 
pro du cer from li a bi lity, this ca u sing im por tant im pli ca ti ons in the di stri bu tion of 
the risk of da ma ge ca u sed by a de fec ti ve pro duct. The qu e sti on to which the Di-
rec ti ve pro vi des an an swer is: Is the risk of a sub se qu ent, be la ted know led ge of 
the pro duct’s de fect on the part of the pro du cer or on the con su mer’s si de? Sin ce 
the Di rec ti ve has adop ted de ve lop ment risks as the ba sis for re le a sing the pro du-
cer from li a bi lity, this me ans that de ve lop ment risks are the bur den of con su mers, 
and that the con su mer is the one at risk of chan ges in hu man know led ge from the 
ti me of pro duct mar ke ti za tion to the oc cur ren ce of a har mful ef fect.27 On the ot her 

26 Ibid., p. 566.
27 See: Ma ri ja Ka ra ni kić, Od go vor nost za raz voj ne ri zi ke (Li a bi lity for De ve lop ment Risks), 

Ana li Prav nog fa kul te ta u Be o gra du (An nals of the Fa culty of Law in Bel gra de) 2/2005, p. 169.
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hand, de ve lop ment risks open the way for the pro du cer to avoid li a bi lity if he pro-
ves that the le vel of sci en ti fic and tec hni cal know led ge at the ti me of pro duct 
mar ke ti za tion was not such that the de fi ci ency co uld then be de tec ted. In light of 
the said, what is most evi dent from the ou tlaid is that the Di rec ti ve de vi a tes from 
the prin ci ple of ma xi mum pro tec tion of con su mers by in tro du cing de ve lop ment 
risks, but this is only one of the pro blems that de ve lop ment risks cre a te.

Gi ven the im pli ca ti ons which co me with the in tro duc tion of de ve lop ment 
risks, first of all in terms of risk al lo ca tion con trary to the in te rests of con su mers, 
it is cle ar that the in tro duc tion of the abi lity to re li e ve the pro du cer of li a bi lity by 
re fer ring to de ve lop ment risks from its be gin ning was a con tro ver sial ru le. In fact, 
the first draft text of the Di rec ti ve writ ten in 1974 not only did not an ti ci pa te the 
de fen ce of the ma nu fac tu rer ba sed on de ve lop ment risks, but ex pli citly pre ven ted 
it. It was con si de red that the exi sten ce of de ve lop ment risks wo uld lead to the si-
tu a tion that in each ca se the da ma ge from unk no wa ble de fect is bor ne by each 
af fec ted con su mer in di vi du ally, and it was sug ge sted that it is only de si ra ble to 
ac cept the ob jec ti ve (strict) li a bi lity of the pro du cer and thus ena ble the pro du cer 
to di stri bu te the bur den of har mful ef fects to a lar ge num ber of con su mers. Ho-
we ver, the pro po sed so lu tion was not ac cep ta ble to all par ti es that par ti ci pa ted in 
the adop tion of the Di rec ti ve, and in par ti cu lar the Uni ted King dom in si sted on 
pro tec ting con su mers thro ugh de ve lop ment risks. As the una ni mity of the Mem-
ber Sta te of the EU vo tes was ne ces sary in or der to re ach a de ci sion, the de ve lop-
ment risks in the fi nal, adop ted text of the Di rec ti ve we re no net he less in clu ded as 
ex cul pa tory re a sons,28 but they did not ce a se to be the to pic of de ba te. At the ti me 
of the adop tion of the Di rec ti ve, the con su mer lobby al so had a ma jor in flu en ce, 
and de spi te the ac cep tan ce of de ve lop ment risks as the ba sis for re le a sing the pro-
du cer from li a bi lity, a com pro mi se so lu tion was in tro du ced in the sen se that it was 
ul ti ma tely for the Mem ber Sta tes of the EU to de ci de whet her they will fol low the 
Di rec ti ve or not, in terms of so lu ti ons en vi sa ging de ve lop ment risks.29

Art. 15. pa ra. 1. po int (b) of the Di rec ti ve le a ves the pos si bi lity for the Mem-
ber Sta tes to pre scri be by the ir na ti o nal le gi sla tion that the pro du cer will be li a ble 
even if the le vel of sci en ti fic and tec hni cal know led ge at the ti me of pro duct mar-
ke ti za tion was not such as to ena ble the pro duct’s de fect to be iden ti fied, the Di-
rec ti ve thus le a ving it to the di scre tion of Mem ber Sta tes to ex clu de the exi sten ce 
of de ve lop ment risks. This so lu tion se ems so mew hat il lo gi cal. Alt ho ugh Mem ber 
Sta tes ha ve been gi ven the pos si bi lity of de vi a tion pri ma rily to comply with exi-
sting, ap pli ca ble na ti o nal le gi sla tion, it ap pe ars that the Di rec ti ve ma kes a step 
bac kward with this pro vi sion. Its pu r po se is pre ci sely the har mo ni za tion of the 

28 See: S Pe trić, M. Bu ko vac Pu va ča, p. 214.
29 See: C. Hod ges, p. 563.
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le gi sla tion of Mem ber Sta tes,30 but if the Mem ber Sta tes are left with the fre e dom 
to ex clu de de ve lop ment risks, then this un der mi nes the ob jec ti ve that the Di rec-
ti ve in tends to ac hi e ve and the de si red har mo ni za tion can not be fully re a li zed.31

4. DE VE LOP MENT RISKS IN THE EU MEM BER STA TES AND  
IN THE PRAC TI CE OF THE EU RO PEAN CO URT OF JU STI CE

In cor po ra ting the Di rec ti ve in to the na ti o nal le gi sla ti ons of the EU Mem ber 
Sta tes was a slow pro cess, but ul ti ma tely a suc cessful one. In terms of de ve lop-
ment risks, as the ba sis for re le a sing the pro du cer from li a bi lity, most Mem ber 
Sta tes ha ve ac cep ted the so lu tion from the Di rec ti ve and thus pla ced de ve lop ment 
risks on the list of ex cul pa tory re a sons. The only Mem ber Sta tes that ha ve exer ci sed 
the right en vi sa ged un der Art. 15. pa ra. 1. po int. (b) of the Di rec ti ve are Fin land and 
Lu xem bo urg, and in the se co un tri es the pro du cer be ars the bur den of de ve lop ment 
risks. Ho we ver, the si tu a tion is only se e mingly stra ightfor ward in so me im por tant 
Mem ber Sta tes who se le gi sla tion is con si de red to be a mo del for ot hers, so sig ni-
fi cant re stric ti ons exist in Au strian, Spa nish, Ge r man and French law.

In Au stria, the Su pre me Co urt ru led that de ve lop ment risks co uld lead to the 
exemp ti on of the pro du cer from li a bi lity only if the de fect was di sco ve red by an 
ex pert ap po in ted by the co urt, by a se ri es of tests and in spec ti ons, and that the 
de fect was not known to the ex perts pri or to ini ti a ting the pro ce e dings be fo re the 
co urt and pla cing the pro duct on the ma r ket.32

The Spa nish law ma ker has li mi ted the pro du cer in the sen se that he can be 
re li e ved of his re spon si bi lity only thro ugh pro duc ti ve risks when it co mes to cer-
tain types of pro ducts. Ho we ver, the most im por tant pro ducts from the pro duct 
ran ge, food and phar ma ce u ti cal pro ducts, we re left out, so the de fects in them 
can not be ju sti fied by the ina de qu a te sta te of sci en ti fic and tec hno lo gi cal know-
led ge at the ti me of pla cing the se pro ducts on the ma r ket.

A si mi lar si tu a tion is al so en vi sa ged in Ge r man le gi sla tion, that do es not 
al low the pro du cer to be re li e ved of li a bi lity when it co mes to de fects that oc cur 
in phar ma ce u ti cal pro ducts and ge ne ti cally en gi ne e red pro ducts.33 In ad di tion 

30 On the ex tent to which the na ti o nal le gi sla tion has been har mo ni zed thro ugh the va li dity 
of the Di rec ti ve see: P. Đun dić, pp. 470-472.

31 See: L. M. Lin ger, p. 485.
32 Re port from the Com mis sion to the Eu ro pean Par li a ment, the Co un cil and the Eu ro pean 

Eco no mic and So cial Com mit tee, Fo urth re port on the ap pli ca tion of Co un cil Di rec ti ve 85/374/
EEC of 25 July 1985 on the ap pro xi ma ti on of laws, re gu la ti ons and ad mi ni stra ti ve pro vi si ons of 
the Mem ber Sta tes con cer ning li a bi lity for de fec ti ve pro ducts amen ded by Di rec ti ve 1999/34/EC 
of the Eu ro pean Par li a ment and of the Co un cil of 10 May 1999, Brus sels 2011, https://eur-lex.eu-
ro pa.eu /le gal-con tent/EN/TXT /PDF /?uri =CE LEX:52011DC 0547&from=EN, 01 Ju ne 2018. 

33 Ci ted in li ne with: M. Ka ra ni kić (2005), p. 171.
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to le gi sla ti ve re stric ti ons, the Ger man co urts ha ve al so ma de the ir con tri bu tion to 
ag gra va ting the pro du cer’s po si tion due to the fact that, ac cor ding to the ir in ter-
pre ta tion, the le gal pro vi sion on the exemp ti on of pro du cer from li a bi lity ba sed 
on de ve lop ment risks re la tes so lely to de fects in the con struc tion and de sign of 
pro ducts. Ac cor dingly, the pro du cer can not be re li e ved from li a bi lity if the de fect 
has oc cur red in the pro duc tion of a pa r ti cu lar pi e ce of pro duct, but only if it is a 
de fect that exists thro ug ho ut the pro duc tion li ne.34

In Fran ce, the pro du cer is li a ble for the de fect of which he co uld not ha ve 
been awa re of, only when the da ma ge aro se from pro ducts ob ta i ned from the hu-
man body and pro ducts ma r ke ted be fo re 1998, when Fran ce im ple men ted the 
pro vi si ons of the Di rec ti ve in to its le gal system. In Fran ce, the re had pre vi o usly 
been a ten-year de a dli ne du ring which the pro du cer was obli ged to mo ni tor the 
pro duct he had pla ced on the mar ket, and only the one who car ried out this obli-
ga tion co uld suc cessfully re fer to de ve lop ment risks. Such a ru le has ce a sed to be 
va lid af ter the Eu ro pean Co urt of Ju sti ce fo und that it is not in li ne with EU law.35

The Uni ted King dom re pre sents a spe cial ca se, sin ce it in tro du ced in to its 
le gal system a mo di fied ru le on de ve lop ment risks from the Di rec ti ve and thus 
ope ned so me is su es that ne e ded to be ad dres sed. The Con su mer Pro tec tion Act 
1987, in Art. 4. pa ra. 1. po int (e) sta tes that “the pro du cer of a de fec ti ve pro duct 
may be re li e ved of li a bi lity for da ma ges from such a pro duct if he pro ves that the 
sta te of sci en ti fic and tec hni cal know led ge at the re le vant ti me was not such that 
a pro du cer of pro ducts of the sa me de scrip tion as the pro duct in qu e sti on might 
be ex pec ted to ha ve di sco ve red the de fect if it had exi sted in his pro ducts whi le 
they we re un der his con trol”.36 It is ob vi o us that the pro blem in this ver sion of 
de ve lop ment risk ru les is the in tro duc tion of a ca te gory of “pro du cers of the sa me 
kind of pro ducts”, that is, in tro du cing, at first glan ce, su bjec ti ve ele ments in the 
fo rm of the ex pec ted, re a so na ble tre at ment of such a pro du cer in the sa me si tu a-
tion as the spe ci fic pro du cer who se li a bi lity is be ing exa mi ned.

For the se re a sons, the Eu ro pean Com mis sion (he re i naf ter al so re fer red to as 
the Com mis sion) has la un ched pro ce e dings aga inst the Uni ted King dom be fo re 
the Eu ro pean Co urt of Ju sti ce (he re i naf ter al so re fer red to as the Co urt) to exa-
mi ne whet her the Uni ted King dom’s do me stic law in qu e sti on is com pa ti ble with  
law (Com mis sion v. Uni ted King dom). The Eu ro pean Com mis sion’s ar gu ment was 
that the test re fer red to in Art. 7. pa ra. 1. po int (e) of the Di rec ti ve is an ob jec ti ve 
one, i.e. that the Di rec ti ve re qu i res the pro du cer to pro ve the ob jec ti ve ina bi lity to 
de tect the de fect of the pro duct ac cor ding to the “ge ne ral de gree of sci en ti fic and 
tec hni cal know led ge” and that the Uni ted King dom, by its ru le, su bjec ted the 

34 Ibid., p. 187.
35 Ci ted in li ne with: S. Pe trić, M. Bu ko vac Pu va ča, p. 215.
36 Ibid., p. 219.
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pro du cer’s be ha vi o ur to a test of re a so na ble ness, which im pli es the in tro duc tion 
of his su bjec ti ve li a bi lity. On the ot her hand, the Uni ted King dom po in ted out that 
the test in its do me stic law is iden ti cal to the test set out in the Di rec ti ve and that 
they are both ob jec ti ve ina smuch that it is not qu e sti o ned what a spe ci fic pro du cer 
co uld know but what kind of know led ge is ex pec ted from the pro du cer be lon ging 
to the sa me type of en tity as that pro du cer who se li a bi lity is be ing in ve sti ga ted. 
They sta ted that Art. 7. pa ra. 1. po int (e) of the Di rec ti ve sho uld not be in ter pre ted 
strictly, be ca u se then the de fen ce of de ve lop ment risks is not en for ce a ble in prac-
ti ce, but that an ob jec ti vely usa ble stan dard is re qu i red, which is the stan dard of 
ca re ful be ha vi o ur of en ti ti es be lon ging to the sa me type of pro du cers.37

The Co urt’s Jud ge ment38 re jec ted the cla im of the Com mis sion, fin ding 
that the re was no con flict bet we en pro vi sion of the Uni ted King dom’s do me stic 
law and Art. 7. pa ra. 1. po int (e) of the Di rec ti ve. In ad di tion to this ge ne ral po int 
of vi ew, the Co urt has ta ken so me ot hers stan ces, which are of re le van ce for a 
bet ter un der stan ding of de ve lop ment risk is su es.

Thus, in its Jud ge ment, the Co urt first ga ve an ex pla na ti on of sci en ti fic and 
tec hni cal know led ge, saying that this no tion “is not spe ci fi cally di rec ted at the 
prac ti ces and sa fety stan dards in use in the in du strial sec tor in which the pro du-
cer is ope ra ting, but, un re se r vedly, at the sta te of sci en ti fic and tec hni cal know-
led ge, in clu ding the most advan ced le vel of such know led ge, at the ti me when the 
pro duct in qu e sti on was put in to cir cu la tion.”39 The Co urt furt her no ted that “the 
sta te of know led ge of which the pro du cer in qu e sti on ac tu ally or su bjec ti vely was 
or co uld ha ve been ap pri sed, but the ob jec ti ve sta te of sci en ti fic and tec hni cal 
know led ge of which the pro du cer is pre su med to ha ve been in for med.”40 In ac-
cor dan ce with the sta ted, the Co urt in sists on the to ta lity of sci en ti fic and tec hni-
cal know led ge and ob jec ti ve cha rac ter test un der Art. 7. pa ra. 1. po int (e) of the 
Di rec ti ve. By do ing this, this Jud ge ment con firms the pre vi o us the o re ti cal con si-
de ra ti ons and ma kes it unam bi gu o us that even af ter the esta blis hment of the in-
sti tu tion of de ve lop ment risks, the pro du cer’s li a bi lity re ma ins ob jec ti ve, i.e. strict, 
which me ans that he can not be re li e ved of li a bi lity if he pro ves that he is not gu ilty 
of not be ing able to know that the pro duct is de fec ti ve in the ti me when it was put 
in to cir cu la tion, be ca u se the le vel of sci en ti fic and tec hni cal know led ge at the 
ti me did not gi ve him the op por tu nity to de tect it. Ho we ver, the Co urt fa i led to 
esta blish that a pro vi sion in the law of the Uni ted King dom is in com pa ti ble with 

37 Ibid., p. 219.
38 Ca se-300/95, Com mis sion v. Uni ted King dom, Jud ge ment of The Co urt (Fifth Cham ber) 

29 May 1997, http://cu ria.eu ro pa.eu /ju ris/showPdf.jsf;jses si o nid=9ea7d0f130da3fb411dee487471
ba916ba097db5a792.e34Ka xiLc3eQ c40LaxqMbN4Pb3iPe0?text=&do cid=100708&pa ge In-
dex=0&doc lang=en&mo de=ls t&di r=&oc c=first&part=1&cid=74816, 01 Ju ne 2018.

39 Pa ra. 26. of the Jud ge ment.
40 Pa ra. 27. of the Jud ge ment.
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EU law, alt ho ugh it is evi dent that it con ta ins su bjec ti ve ele ments and that it is not 
ba sed on an ob jec ti ve test, but on a test of re a so na ble be ha vi o ur of the pro du cers 
of the sa me type of pro duct. By al lo wing such a pro vi sion to exist and ha ve le gal 
for ce, the Co urt has, de spi te ad he ring to the prin ci ple and cle ar de fi ni tion of an 
ob jec ti ve test in the ap pli ca tion of the in sti tu tion of de ve lop ment risks, and the re-
fo re the ob jec ti ve cha rac ter of the pro du cer’s li a bi lity, left open the pos si bi lity of 
in tro du cing su bjec ti ve ele ments in to the in sti tu te of ob jec ti ve pro du cer’s li a bi lity. 
In this re spect, it can be said that the Co urt left ro om for va ri o us in ter pre ta ti ons 
of Art. 7. pa ra. 1. po int (e) of the Di rec ti ve, as well as tho se which are ex ten si ve 
and su bjec ti ve.41

The proc la i med ob jec ti vity of the cri te ria in the as ses sment of de ve lop ment 
risks was dis rup ted by the Co urt de ci ding on anot her pro blem, the ac ces si bi lity 
of know led ge. Na mely, the Co urt con clu des that “the re le vant sci en ti fic and tec-
hni cal know led ge must ha ve been ac ces si ble at the ti me when the pro duct in qu-
e sti on was put in to cir cu la tion”42, wit ho ut furt her ela bo ra tion on what the ac-
ces si bi lity of know led ge im pli es.43 Now spe a king of the ac ces si ble know led ge, 
the Co urt has de vi a ted from the pre vi o usly set ove rall know led ge, li mi ting re le vant 
know led ge to only what was ava i la ble to the pro du cer at the ti me of pla cing the 
pro duct on the mar ket. Such a con clu sion of the Co urt me ans that the pro du cer, 
from, for exam ple the Uni ted King dom may be re li e ved of li a bi lity if he pro ves 
that a par ti cu lar re se arch has been car ried out in, for exam ple, Ja pan, but that it 
was simply not ava i la ble be ca u se the re sults of the re se arch we re not pu blis hed 
anywhe re in En glish, but only in Ja pa ne se in a sci en ti fic jo ur nal pu blis hed only 
in Ja pan and not ava i la ble in the Uni ted King dom. By lin king the con cept of ac-
ces si bi lity with sci en ti fic and tec hni cal know led ge, the Co urt ac tu ally al lows the 
pro du cer to pro ve that he is not gu ilty of da ma ges be ca u se cer tain know led ge was 
not ava i la ble to him. Thus, the Co urt al so al lo wed the pe ne tra tion of su bjec ti ve 
ele ments in to the ob jec ti ve li a bi lity of the pro du cer, which wo uld now re main 
pu rely ob jec ti ve only if every in for ma tion was re le vant and re pre sen ted sci en ti fic 
and tec hno lo gi cal know led ge, ir re spec ti ve of the pla ce in the world and the lan-
gu a ge it was pu blis hed in.44

41 So me aut hors con si der that Art. 7. pa ra. 1. po int (g) of the Di rec ti ve sho uld be in ter pre-
ted ex ten si vely and su bjec ti vely, be ca u se a strict and ob jec ti ve in ter pre ta tion of this ar tic le ma kes 
the de fen ce of the pro du cer by re fer ring to de ve lop ment risks prac ti cally im pos si ble, that is, a 
pro du cer with such a de fen ce wo uld al most ne ver be suc cessful when it wo uld suf fi ce that anywhe-
re in the world the re is a re se arch, the exi sten ce of which he was un fa mi li ar with. The re fo re, the se 
aut hors advo ca te the in tro duc tion of a cri te rion of re a so na ble be ha vi o ur by the ma nu fac tu rer. For 
mo re on this see: S. Pe trić, M. Bu ko vac Pu va ča, pp. 217-218.

42 Pa ra. 28. of the Jud ge ment.
43 See: C. Hod ges, pp. 563-564.
44 See: S. Pe trić, M. Bu ko vac Pu va ča, p. 222.
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In this man ner, de spi te the fact that cer tain is su es of de ve lop ment risks ha ve 
been cla ri fied, the Co urt has furt her stir red up the o re ti cal de ba tes over whet her 
this ex cul pa tory re a son led to the chan ge in the ob jec ti ve na tu re of the li a bi lity of 
the ma nu fac tu rer of a de fec ti ve pro duct.45

5. ADVAN TA GES AND DI SA DVAN TA GES OF  
DE VE LOP MENT RISKS

The dis pu te over the need for exi sten ce of de ve lop ment risks as the ba sis for 
the re li ef of the pro du cer of the li a bi lity da tes from the ti me of the adop tion of the 
Di rec ti ve, this is sue re ma i ning a cur rent is sue to this da te. We saw that Fin land 
and Lu xem bo urg did not want to im ple ment the pro vi sion of Art. 7. pa ra. 1. po int 
(e) of the Di rec ti ve in to the ir do me stic law, and we al so no ted that Au stria, Spain, 
Ger many and Fran ce ha ve en vi sa ged sig ni fi cant re stric ti ons. This cre a tes the need 
to con si der in de tail the advan ta ges and di sa dvan ta ges of de ve lop ment risk in sti-
tu ti ons.

Sci en ti fic and tec hni cal advan ces re pre sent key ar gu ments for the exi sten ce 
of de ve lop ment risks as the ba sis for the exemp ti on of the pro du cer from li a bi lity. 
The re is no such pro gress wit ho ut sop hi sti ca ted and pi o ne e ring re se arch, and they 
are ca r ried out by pro du cers. If the pro du cer we re to be re spon si ble for de ve lop-
ment risks, then it wo uld not be worthwhi le for him to ca rry out such re se arch. 
Rat her than ri sking with a po ten ti ally tro u ble so me pro duct that co uld ca u se da-
ma ge in the fu tu re, when sci en ce and tec hno logy re ach a cer tain stan dard suf fi-
ci ent to de tect the short co ming, it wo uld be bet ter for a pro du cer to opt for a sa fer 
so lu tion, that is, a pro duct that is less advan ced, but for which at le ast it is cer tain 
it’s com ple tely sa fe. With such re a so ning, sci en ce and tec hno logy wo uld stag na te, 
the num ber of in no va ti ons wo uld plum met, and the end cost wo uld fall on the 
backs of the con su mers and so ci ety as a who le. The in sti tu tion of de ve lop ment 
risks re le a ses the pro du cers of the men ti o ned pres su re, which le ads to the advan-
ce ment of sci en ce and tec hno logy, from which everyone be ne fits. Then, an ad di-
ti o nal “pro” ar gu ment is that it wo uld be dif fi cult for pro du cers to ob tain in su ran-
ce aga inst li a bi lity for un de tec ta ble de fects wit ho ut the exi sten ce of de ve lop ment 
risks, and the lack of such in su ran ce wo uld lead to an in cre a se in the pri ce of 
pro ducts, etc.

The ba sic ar gu ment aga inst the exi sten ce of de ve lop ment risks as the ba sis 
for re li e ving the pro du cer from li a bi lity is of a the o re ti cal na tu re be ca u se it is as su-
med that the exi sten ce of this ex cul pa tory re a son with cer tain su bjec ti ve ele ments 

45 In ad di tion, the Co urt did not pro vi de an swer to a num ber of qu e sti ons, such as the con-
cepts of ac cep ted sci en ti fic and tec hni cal know led ge, the con cept of ava i la bi lity, etc. Ci ted in li ne 
with: P. Đun dić, p. 468.
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un der mi nes the co he ren ce of the system of ob jec ti ve li a bi lity of the pro du cers of 
de fec ti ve pro ducts. It al so sug gests that it is not fa ir for con su mers to be ar the risk 
of dan ge ro us ac ti vi ti es from which the be ne fit is fo re most enjoyed by pro du cers, 
etc.46

We ig hing ar gu ments for and aga inst is im por tant when a sta te is de ter mi ning 
whet her or not to im ple ment in its le gal system the pro vi sion of Art. 7. pa ra. 1. 
po int (e) of the Di rec ti ve. Furt her mo re, the EU it self wan ted to exa mi ne the eco-
no mic ef fects of the in sti tu tion of de ve lop ment risks, so it hi red the Ro se li Fo un-
da tion (Fon da zi o ne Ros sel li), which pre sen ted the re sults in its re port.47

6. LACK OF DE VE LOP MENT RISKS RU LE IN THE SER BIAN  
LE GI SLA TION

Ser bian law do es not con tain the ru les on de ve lop ment risks. The ZOO en-
vi sa ges only the ge ne ral ba sis for re li e ving li a bi lity in the fo rm of for ce ma je u re 
and ac ti ons of the in ju red pa rty and third par ti es that ha ve the cha rac ter of for ce 
ma je u re.48 This is not sur pri sing, sin ce the ZOO is a re gu la tion that ca me in to 
for ce be fo re the Di rec ti ve was adop ted, and as we ha ve al ready seen it re pre sents 
a re gu la tion that has hardly any ru les pre scri bing the li a bi lity of pro du cer for de-
fec ti ve things. Simply put, de ve lop ment risks we re not so ac tual at the ti me of the 
adop tion of the ZOO and the law ma ker of that ti me did not see the need to en list 
them among the ex cul pa tory re a sons. Si mi larly, the ZZP fa i led to in clu de de ve-
lop ment risks among the gro unds for re li e ving the pro du cer of li a bi lity, even 
tho ugh it en vi sa ged all ot hers li sted in the Di rec ti ve.49 

Ac cor dingly, Ser bian law is among the few in Eu ro pe, which do es not al low 
pro du cer to be re li e ved of li a bi lity on the ba sis of un di sco ve ra ble de fects. When 
adop ting the ZPP, the op por tu nity for mo re se ri o us ex pert di scus sion on this mat-
ter was mis sed, and it is ob vi o us that the Ser bian le gi sla tu re do es not want to 
aban don the path which the ZOO has laid out, as the ba sic law re gu la ting the 
obli ga tion re la ti on ships in ge ne ral, as well as torts law, alt ho ugh de ve lop men tal 
risks by the ir na tu re re pre sent so met hing that is a spe ci alty of con su mer rights 
and as an ex cul pa tory re a son, they co uld ha ve been in tro du ced in to Ser bian le gal 
systems with this spe cial pi e ce of le gi sla tion.

46 For mo re re a sons pro and con tra the in sti tu te of de ve lop ment risks, as well as ot her ar gu-
ments, see: M. Ka ra ni kić (2005), pp. 181-186.

47 Analysis of the Eco no mic Im pact of the De ve lop ment Risk Cla u se as pro vi ded by Di-
rec ti ve 85/374/EEC on Li a bi lity for De fec ti ve Pro ducts, Fi nal Re port, www.eu ro pa.eu .in t, 01 Ju ne 
2018.

48 Art. 177. of the ZOO.
49 Art. 62. of the ZZP.
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So far, the re are no signs that ru le on de ve lop ment risks will be im ple men ted 
even in the ex pec ted Ser bian Gra đan ski za ko nik50 (Ci vil Co de, he re i naf ter pe ri-
o di cally al so ab bre vi a ted as the GZ) which sho uld be adop ted in clo se fu tu re. Such 
ru le did not find its pla ce in the Pred na crt Gra đan skog za ko ni ka51 (First Draft 
of Ci vil Co de). 

The re are many re a sons for in clu ding de ve lop men tal risks to the list of gro-
unds for re li e ving the pro du cer of li a bi lity. Be si de tho se abo ve sta ted, in the con-
text of Ser bia, it sho uld be ad ded that this wo uld ea se the po si tion of the im por ters 
of fo re ign pro ducts. Na mely, most of the sop hi sti ca ted and advan ced pro ducts 
we re not pro du ced in Se r bia, but im por ted from abroad, lar gely from EU Mem ber 
Sta tes. When such a pro duct in flicts da ma ge, it’s im por ter to Ser bia is li a ble for 
it, whilst he co uld not be re gres sed aga inst the EU pro du cer, un less the pro du cer 
co mes from Fin land or Lu xem bo urg, whe re the sa me le gal re gi me as in Se r bia 
ap pli es. The re fo re, the exi sting le gi sla ti ve so lu tion gre atly ag gra va tes the po si tion 
of the im por ter of pro ducts from abroad,52 which sho uld be ta ken in to ac co unt 
when tal king abo ut the de ve lop ment risks.

As al ready men ti o ned, most of the pro ducts whe re the un di sco ve ra ble de fects 
may ari se are be ing im por ted to Ser bia. At first sight, this can be an ar gu ment 
that po ints to the ne e dles sness of un di sco ve ra ble risks as an ex cul pa tory gro und, 
be ca u se in prac ti ce they wo uld ha ve a small, if not in sig ni fi cant, ap pli ca bi lity. 
Ho we ver, this vi ew po int is not far-re ac hing. The ra i son d’être of the in sti tu tion 
of de ve lop ment risk is, in ter alia, to en co u ra ge in no va tion, pi o ne e ring re se arch 
and the de ve lop ment of sci en ce and tec hno logy. It can not be ru led out that this 
in sti tu tion in Ser bian law co uld en co u ra ge pro du cers to risk in the pro duc tion of 
advan ced pro ducts, and if not hing el se, the re wo uld not be a le gi sla ti ve co nun drum 
in that sen se.

7. CON CLU SION

From everything abo ve sta ted, it is cle ar that the re are still many per ple xi ti-
es re gar ding de ve lop men tal risks, both in le gal the ory and in ca se-la w. It is not 
even uni ver sally cle ar whet her de ve lop ment risks sho uld exist as a ba sis for re li-
e ving the pro du cer of li a bi lity. The ir in clu sion in the list of ex cul pa tory gro unds 
de vi a tes from the prin ci ple of a com ple te con su mer pro tec tion, which is among 
the fun da ments of con su mer law. Ho we ver, if we see the advan ta ge of this in sti-

50 Se r bia is still wa i ting its mo dern GZ. It’s draf ting is very slow pro cess and it star ted back 
in year 2006. For mo re on this see: Du šan Ni ko lić, Uvod u si stem gra đan skog pra va (In tro duc tion 
to System of Ci vil Law), No vi Sad 2016, p. 101.

51 https://www.mprav de.gov.rs/fi les/NA CRT.pd f, 01 Ju ne 2018.
52 See: M. Ka ra ni kić (2005), pp. 190-192.
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tu tion in terms of en co u ra ging in no va tion and sci en ti fic and tec hni cal de ve lop-
ment, then it is cle ar that this ex cep ti on is ju sti fied and that the con su mers them-
sel ves ul ti ma tely be ne fit.

The ba sic cri ti que di rec ted to ward de ve lop men tal risks is that they, as a gro-
und for ex clu si on from li a bi lity, dis tort the the o re ti cally ha r mo ni zed system of 
ob jec ti ve – strict li a bi lity of the de fec ti ve pro duct pro du cer. This is true, but if the 
unk no wa ble risks are de fi ned in the way set out by the Di rec ti ve, the in tro duc tion 
of su bjec ti ve ele ments in the con cept of ob jec ti ve li a bi lity re ma ins li mi ted. Af ter 
all, pu rely the o re ti cal con si de ra ti ons sho uld not over grow the lo gic be hind in di-
vi dual fo rms of ac co un ta bi lity nor the im por tan ce of the re a sons sup por ting cer-
tain gro unds for the re le a se from li a bi lity, and so the fact that de ve lop ment risks 
in so me way do dis turb the exi sting co he ren ce of the ob jec ti ve li a bi lity of the 
de fec ti ve pro duct pro du cer sho uld not be mo re im por tant than the advan ta ges that 
de ve lop ment risks bring. In the spe ci fic ca se, with the ac cep tan ce of the de ve lop-
men tal risks as de fi ned by the Di rec ti ve, as well as ac cep ting for the li mits of 
sci en ti fic and tec hni cal know led ge to be li mi ted to that ava i la ble to the pro du cer, 
the system of ob jec ti ve li a bi lity for the de fec ti ve pro ducts wo uld un der go chan ges 
only by in tro duc tion of a su bjec ti ve cri te ria test to de ter mi ne which know led ge 
was ava i la ble to the pro du cer at the ti me of pla cing the pro duct on the ma r ket. In 
all the rest, the ru les of ob jec ti ve li a bi lity wo uld re main ap pli ca ble.

Ser bia, which aspi res to be co me an EU Mem ber Sta te, has to fo cus on the 
har mo ni za tion of its le gal system with EU re gu la ti ons, and thus al so the ha r mo-
ni za tion with the Di rec ti ve. It is ob vi o us that is ju sti fied to im ple ment ru le on 
de ve lop ment risks in Ser bian le gi sla tion be ca u se of all afo re men ti o ned advan ta ges 
and be ne fits. The Di rec ti ve, truth be told, do es pro vi de the pos si bi lity for Se r bia 
to opt, as Fin land and Lu xem bo urg, for the ex clu si on of de ve lop men tal risks from 
a list of ex cul pa tory gro unds, ho we ver, the re se ems to be no con vin cing re a son 
for such a thing. If not hing el se, Ser bia may li mit the sco pe of de ve lop ment risks 
in the sa me man ner as it has been do ne in Spain, Au stria, Ger many and Fran ce, 
and the re is al so a pos si bi lity of esta blis hing spe cial funds that wo uld be used to 
com pen sa te con su mers for da ma ges suf fe red. Such me ans might mi ni mi ze the 
ne ga ti ve con se qu en ces of the in tro duc tion of de ve lop ment risks in the Ser bian 
le gal system.
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Раз вој ни ри зи ци – одређење у праву Европске уније 
и оправданост имплементације у српско право

Сажетак:У ра ду се ана ли зи ра јед но од најва жни јих и најак ту ел них 
пи та ња у ве зи са од го вор но шћу про из во ђа ча про из во да са не дост та ком, 
бу ду ћи да овај об лик од го во р но сти раз во јем по тро шач ког пра ва до би ја све 
ве ћи зна чај, при че му је ак це нат на раз вој ним ри зи ци ма као јед ном од осно ва 
за екс кул па ци ју про из во ђа ча као од го вор ног ли ца. На кон кра ћег пред ста вља-
ња од го вор но сти про из во ђа ча про из во да са не дост та ком, фо кус ра да се 
пре ба цу је на уста но ву раз вој них ри зи ка ко ја је при ка за на нај пре са аспек та 
Ди рек ти ве о од го вор но сти за ште ту од про из во да са не до стат ком где се 
пр ви пут по ја ви ла, уз ана ли зи ра ње ста во ва Европ ског су да прав де, те отво-
ре них про бле ма ко је она са со бом но си, као и уо ча ва ња ње них пред но сти и 
ма на. На кра ју ра да, размта ра се да ли раз вој ни ри зи ци ме ња ју прав ну при-
ро ду од го вор но сти про из во ђа ча, од но сно да ли до во де до про до ра су бјек-
тив них еле ме на та у ње го ву тра ди ци о нал но објек тив ну од го вор ност, те се 
ана ли зи ра оправ да ност уво ђе ња ове уста но ве у срп ско пра во уз уо че не пред-
но сти и ма не. 

Кључнеречи:објек тив на од го вор ност про из во ђа ча, про из вод са не до-
стат ком, не са зна тљи ви не до ста ци, ни во на уч ног и тех но ло шког зна ња.

Да тум при је ма ра да: 22.06.2018.


