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PEITABAKBE MEBYHAPOJHMX MOHETAPHUX
CITOPOBA: AJITEPHATUBHU MEXAHN3MI®

Canceiniax: [Ipeomeini ananuse y 06om paoy jecitie caznedasarbe mocyhnociiu
iipumene u 3HAYAja ANUEPHATUUBHUX MEeXAHU3AMA Y Peadsary MelyHapooHux
MOHEIUAPHUX CUoposa. Y wom CMUCTY Ce Y UCTUPAXCUBARY AKYEeHA Cllas/bd Ha
Huiarea Koja ce muyy upasrHoZ OepUHUCAra HOMa HO8Yd, HOCILYIATUA OPIHCABHE
(unciuuiuyyuonaine) u Opywilieere eopuje Hosya y MOHeapHoM upagy u caie-
dasarsy OUiHUX 00enedicja MOHeTUapHuX ciioposa. Y oamem tuekciuy, oceehyje ce
iasrcroa mehycodonom iiopehervy UpeoHoCtiu u HA0OCTUAAKA CYOCKOE U apoOutupa-
JUCHOZ pewasarsa ciloposa y Eepoiickoj monetwapnoj ynuju (EMY) na apumepy
MepoOasHUX Cyuajesa ee3anux 3a Haonexcnociu Eepoiicke yeniupanue banke, 20e
ce Kao oMWY 3aKpyUaK youasa uotpeoa 3a ciusaparbem upedyciosa 3a upumeny
ANUEePHATUUBHUX HAYUHA PeUdBalbd MOHEIUAPHUX CHOpO8a Koju ce Hanase Y (hyHK-
Yuju ouysarsa, KAKo MOHEIapHe, WAaKo u olwile upuepeoHe CluaOUIHOCTIU.

Kayune peuu: moneiiapto ipaso, MOHeapHu Cliop, MOHEIAPHA JYPUCOUK-
yuja, MM®, Egpoiicka yeHiupaina bauka.

1. YBOJ
VY pasmarpamy npaBHOT JeUHHCamba I10jMa HOBIA Y MOHETApHO] JIUTepa-
TypHu ce He Moke Hanhu Ha onmte npuxBaheny Ae@UHUIN]Y Koja OM yCIIENIHO

* Pan mpencraBsba pe3yiTaT HCTpakuBamba Ha MPOjEKTy ,,YckinahuBame npaBa Cpouje ca
npaBom EV*, koju ¢punancupa I[IpaBuu dakynrer Yuuepsurera y Humy y nepuoay 2013-2018.
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00yxXBaTwIa CBE HErOBe KapaKTEPUCTHKE U MTOjaBHE 0OJMKE Of] 3HaYaja 3a MpH-
BPE/HH MPOMET. Y TOM KOHTEKCTY, MOpa C€ UMAaTH Y BUJY Jia YCIEUIHO ITPABHO
neduHICakE TojMa HOBITA IMITHITHPA U TTO3HABAah¢ ONTHHUX eJIeMeHaTa F’eroBOT
JneruHUCamha Yy EKOHOMCKOM CMHCTY (KOj€ je KOH3UCTEHTHH]E U HEe OCTaBJba MPO-
cropa 3a HemoyMuIie). Tako, eKOHOMHCTH Y Ne(hHHUCATY HOBIIA TIPUMEHY]Y (DyHK-
YUuoHanHU Upuciiyil, KOju TI0Na3u O OCHOBHUX (YHKIMja HOBLA y CABPEMEHO]
NPUBPEIN, U TO Ka0: CPEJICTBA pa3MeHe, Mepe BPEIHOCTH, Tj. CTaHIApa MpH
yTBphUBamy yroBOpHUX 00IUTAIlM]a, CPEACTBA O4yBaka BPEIHOCTH U 00padyH-
cke jemunmuiie.! TIppMeTHO je 1a 0BaKBO Je(HHKCAhE HOBIIA HA TeHEpalaH HAYMH
y MIpaBHO] HAyIlM MOpa UMaTH ojpeheHe 3aapiike, jep caM 1mojaM HOBIIA MOXKE
UMaTH pa3InyuTa 3HaYCHa Y 3aBUCHOCTH 0J] KOHTEKCTA y KOME ce yHoTpeOshaBa
Y KOHKPETHHX CHUTYallMOHUX OKBUpa. Hayka MOHeTapHOT paBa Hayka Mopa Jie-
(mHHECaTH HOBAIl yHYTap OKBHpa Y KOME HeroBa yroTpeda mpon3Boau oapehene
npaBHe nocneautie. [lorpeda 3a mpaBHUM Jie(PMHUCAEKHEM HOBIA TPOUCTUYE U3
He3aJI0BOJbaBajyher mocTymnama CyJIoBa y MOHETAPHUM CIIOPOBHMA, OJHOCHO
OJITyKa KOje HUCY YBEK aJICKBaTHO apryMeHTOBaHe (peontepeheHe KOMIIIEKCHIM
JMOKTpUHAMa) U KOje He JIOPUHOCE PAacBET/haBaby MOHETAPHUX KOHTPOBEP3H,
/i paBHE MOTENIKOhe UMajy U u3paskeH GUHAHCHJCKH U TIOIMTHYKH KapakTep.?

2. II0OJAM HOBLIA Y MOHETAPHOM IIPABY

Yommmreno ropopehu, y pazmarpamy 1mojMa HOBLA Kao TIPaBHE KaTeropuje
Yy MOHETapHOIPAaBHOj INTEPATYPH Ce IMPaBH pa3irKka u3mely ctaBoBa mpeacTas-
HUKa T3B. OpoicasHe lleopuje Ho8ya U OpywilieeHe tieopuje Hoyda. 3aCTYTHUIIH
JIp’)KaBHE TEOpHje HOBIIA Y MTPBH IIJIaH CTaBJbajy YJIOTY Ap)KaBe, Koja Kao HOCHJIAI]
MOHETAapHOT CyBEpEHUTETA YKWBa MIPaBHH MOHOIION y M3/aBamy HoBua. [Ipen-
CTaBHHUIIM JIPYIITBEHE TEOPHje HATIIAIIAB]Y JIa j€ CTaB jJaBHOT MI-EHha IpecyAaH
y onpehuBamy mojMa HOBIA. Y JeUHUCAY HOBIIA Ko MpaBHE KaTeropuje Maw
(Mann), xao jenan ox Bogehux TeopeTHdapa MOHETAPHOT IIpaBa HCTHUYE 1A CE TIOJT
ImpaBHU HOjaM MOpa MOABECTHU CBa NOKPETHA UMOBUHA U3aTa O CTPAaHEC ITPABHUX
ayTOpUTETa KOjUMa je JAprKaBa JieJieTupalia TO MpaBo, Koja je JeHOMUpaHa Kao
cpezcTBO oOpauyHa (miahama) U Koja 1oj1 3aKOHOM ITPOIMCAHUM YCIIOBUMA CITY KU
Kao cpeacTBo Imnahama.’

Wako Ha mpBH NOTJIe] MOKe JITIOBATH 1A je IPYLITBeHa TeopHja HOBLIA T10-
JIECHHM]a 3a cariieflaBamke MoHeTapHoT TpaBa EMY u na apxaBHa TeopHja y OKOII-

! Charles Proctor, Mann on the Legal Aspects of Money, Oxford University Press 2005, 9-10.

2 Arthur Nussbaum, Money in the Law, The Foundation Press Inc 1939, 2-3. Ykomnuko ca-
rJeaMo MOHETapHY UCTOPH]Y Y PAa3JIMYMTUM eTanaMa poOHO-HOBYAHE MPUBPE/E HECYMEHBO
MOYKEMO 3aKJbYYUTH KOJIHKO je YIUTHB IPaBa y MaTePHju HOBIA OMO HEONXOAaH.

3 Ibid., 15.
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HOCTHMa TaKO KOMIIJICKCHE MOHETapHEe YHHU]je TYOH CMHUCao, TaKBa KOHCTATaIHja
3axTeBa JieTaJbHy aHanu3y. Hauwme, uneonoruja qp:kaBHe TEOpHje HOBIIA HE 3a-
Opamyje ap’kaBaMa Jia ce yIycTe y IPOoIleC MOHETApHOT VjeIubCha U YBOeHmhe
jenuHcTBeHE BanyTe. Takole, IpeCcTaBHUIU CTPYje T3B. ,,UHCIUUILYYUOHATIHE
ileopuje Hosya'* cy CTaBOBa Jia TI0jaM HOBIIA HUj€ YCMEPEH HUCKJBYYMBO HA TOTOB
HOBAIl ¥ HOBAIl Y OITHIIA]y, Beh 00yxBaTa U JeMaTepujain30BaHi KOHICTIT HOB-
11a TIOMYT JETIO3UTHHUX 3aXTeBa IMpeMa KPEIUTHIM HCTUTYIIHjaMa Koje TIpeacTa-
BJbajy Moce0aH CKPUINTYPaJIHUA HOBAIL (IOCMATPAHO Y KOHTEKCTY aliCTPaKTHUX
HOBUAHMX 3aXTeBa ca peallHuM mokpuhem).* OBa TeopHjcka KOHIEMIIHja Ce
Oa3upa Ha ABa cTy0a: 1) He3aBUCHO] LIEHTPaATHOj OAHIM KOjU TapaHTyje cTaOuI-
HY TIOHYAy HOBIIA 1; 2) TPaBHOM OKBHPY KOjU MOJIpKaBa IeHY He3aBUCHOCT, T
OpraHu30Bamke MPaBHUX TEHJAEPA JaHaC O0CTaje YCaMJbCH KOHIICHIT Y MOJCPHOM
JIPYIITBY, jep c€ TOTOB HOBAI[ CBE BUIIIE MOTHUCKYje U3 ILUIATHOT mpomeTa. To
MMJIMIIAPA JIa C€ KOHIICNT TeHIepa OrpaHnYaBa Ha 3BAaHUYHY (IP>KaBHY) CTaH-
Mapau3anyjy Ju3ajHupama MojaBHUX 00JIMKa TOTOBOT HOBIIA U J1a j& BPEIHOCT
HOBIIAa HE3aBUCHA OJI TAKBOT TEXHUYKOT TIOCTYIKa KOja, IpeMa MUILbEwY /[e
Bukyna (Sainz de Vicune), kao jemHor ox Boaehmux mpencraBHUKa MOJACPHOT Me-
hyHapomgHOr MOHETAapHOT MpaBa, y lbeMy HEe MOXKE UMaTH CBOje yrnopuiite. Mo-
Jicemo youuiiu 1a THCTUTYITMOHATHA TeOpHja HOBIIA MTPEICTaBIha MoceOaH 00K
JIp’KaBHE TeOpHje, T C& MUHIMU3UPa 3Ha4aj IIPaBHOT TEHJIEPa, 300T Yera MoxKe
OCTaTH jeqHOCTpaHAa y carjielaBaby CBUX OMTHUX KapaKTePHCTHKA HOBIIA. JaCHO
je na u3mely CBHX MOMEHYTUX T€OpHUja NOCTOJH KOMIUIeMEHIUAPaH 0OHOC U 1a HU
jemHa per se He MOXKe TTOHYTUTH YHUBEP3aJIHY Ae(PUHUIIN]Y TTPABHOT ITOjMa HOB-
11a 300T Yera ucTa U30CTaje M3 MOHETAPHUX 3aKOHCKUX TEKCTOBA.

3. APBUTPAXKHO HACITPAM CY/ICKOI' PEIIIABABA
MOHETAPHUX CIIOPOBA

[TpunukoM pemaBamka MOHETAPHUX CIIOPOBA apOHUTap ce HaIa3M y MO3UIHU-
JY K0ja ce He pa3iIuKyje MHOTO O]l TIO3HIIH]je CyHje, allH de facto BaluIupameM
KOHKPETHOT MOHETapHOT 1300pa jeiHe CTpaHe Y Criopy Kao UCIIpaBHE, TPUMETHO
yxuBa Beha quckperoHa opiamrherma o1 Cyuje KOju je y CBOM paay AeTepMu-
HucaH noctojehoM mpakcom y Toj obmactu.’ Hanme, apoutap cBOjoM OTyKOM
MpHU3Haje mpaBHEe ehekTe MOHeTapHOM H300py (IO KOjUM C€ MHCITH Ha BalyTy
y K0joj he yroBopHe npecranuje 6utu peanusoBane) ogpelyjyhu nputom u Besy
ca IpyruM BaJyTHUM Kiay3yiama (Ha mpumep yrnoTpeOy Tpehe BaryTe 3a pauy-

4 Rosa Maria Lastra, International Monetary and Financial Law, Oxford University Press
2015, 16-18.

5 Dominique G. Carreau, ,,Money and Arbitration, International Monetary Law: Issues
for the New Millenium (ed. M. Giovanoli), Oxford University Press 2000, 493.
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HOBOJICTBEHE CBPXE WJIM BPEIHOCHE BaJyTe KaKaB je CBOjeBPEMEHO OO ,,eKH‘
EBporckux 3ajeqHuia uiu JaHac CIelyjaliHa paBa Bydewma MelyHapomHor
MoHeTapHOT porma-MM®). Nmak, y mpakcu ¢y apOUTpy BeoMa MakJbHUBHU TTPH-
JIMKOM MMILJIEMEHTAIMje CBOjHX OJTyKa 300T 0CETIbUBOCTH MPUPOJIE CAMUX MO-
HETAapHUX CIIOPOBa. Y CaBpPEMEHOM MOHETApHOM IIpaBy HOBAIl HUje TOOPO THjU
KOPUCHHUIIU UMajy ciio00HY BOJBY y TIOTJIEAY HEroBor Kopumhema, Beh je mpas-
HU T10jaM HOBIIa ypelheH HarlmoHa THOM MOHETApHOM PETYyJIaTHBOM KOja UMa Ka-
pakTep ius cogens HOpMH. MOHETapHH 3aKOHH CE JaHAC TPETUPAjy Kao MHTe-
TpajHU €JIEMEHT T3B. ,,lois de police’* (momumujcKor TpaBa), KojuMa ce Hajooshe
NOTBphyje 3H4aj U MECTO MOHETapHe CTAaOMITHOCTH Kao KPyLHjaTHOT jaBHOT 100pa
cBake apkaBe.® ApOuTpaxcHa OIyKa MPeACTaB/hba CKBUBAICHT CY/ICKOj OUTYIIH
Y CBH IPUBPEIHUIN U TIPEIIY3CTHHUIIN KOje yTOBOpE apOUTpaKKy ouekyjy eduka-
CaH CHCTEM pelllaBama cropa koju he uMm omoryhutu ga 6p30 craBe Tauky Ha
CIIOp U HACTABE 3ajeIHHYKO MOCIOBabE.

burtHa pasznuka u3zmely cyjuckor u apOUTpakHOT pelraBamba MOHETAPHUX
CIIOpOBa OIJIeNia Ce y YMIbEHUIH Ja Cy Cyluje Ay>KHE Ja ITUTE CBOjy HallMOHA-
HY BaJIYyTy, TOK apOUTPpH YKUBAjy IYHY CI000Ay U CBE BaIyTe TPETHUPA]y Ha
jeIHaK HAYWH WITO je, ipema HaweMm MU bery, BEOMa BaXKHO 3a aJIeKBaTHO pa-
CBETJhABAE MPABHO-EKOHOMCKOT YHHCHUYHOT CTamba KOJl Mel)yHapOIHUX MO-
HETapHHUX CIIOPOBa. Y TOM CMHUCITY, aOUTPasKHU MPOIUCH BEJIHUKOT Opoja 3emMasba
yTBphyjy crmobomy m3bopa apOuTapa y morjieny MOHETapHe JCHOMHUHAIIH]E FhH-
xoBor HarpahuBama (monyT EHriieckor apOuTpaskHor 3akoHa 1 HoBux mpasuia
Jlonmonckor cyaa 3a mehyHaponny apoutpaxy).® Y nmpakcu je oBa cioboma
apOuTapa orpaHH4YeHa KOHKPETHUM OKOJIHOCTHMA MOHETapHUX CIOPOBA, KOjH
TpeMa CBOjoj IPUPOIH MOTY OMTH BeoMa pa3HOBPCHHU. Tako ce OCHOB TIOKpETarha
1 Bo)era MOHETapHOT CIIopa MOKE KPEeTaTh oA MpodiieMa HacTasor 300T Kopu-
mhema pa3InIuTHX BaTyTa 3a ((MHAHCHpAme TpaHCAKI[Mja YTOBOPHHUX CTpaHa
U mpomnycTa y onpehuBamy cpenactsa miahama, Mpeko yrnoTpede pasinduTux
BaJTyTa 3a cBpxe miahama U paduyHOBOACTBEHE TOTpede 10 mpodiieMa BTy THUX
KOHBep3uja. YIpaBo U3 Tor pasziora je MeljyHaponHa apOuTpa)kHa acouujanuja
YCTaHOBHJIA Ka0 OIIIITE IPaBUJIIO Ja Ce Harpaaa apOuTpruMa ucturahyje y BaayTa
Y K0j0j je 3aKJby4eH CIIOPHU YTOBOP, U3y3€eB, Kajia Ou ynoTpeda apyre BaiyTe y
Te cBpXe OHMIIa MHOTO Mmorogawuja.’

OBo nocTaje moceOHO YOUuMBO KOJ KOMITJIEKCHUX Mel)yHapoIHUX MOHETap-
HHX 00aBe3a, TIIe ce, IpuMepa pau, pa3IunanTe BayTe YIIOTpeOhaBajy y CKIIONY

¢ OBakBa TEPMHHOIIOTHja y 00JaCTH MOHETAPHHX CIIOPOBA IIPBHU IIYT CE IIOMHEbE Y PUMCKO]
KOHBEHIIHjH O yTOBOpHUM obnuranujama (1982).

7 Maja CranuBykosuh, ,,JeJTHOCTETIIEHOCT WIIH JIBOCTEIICHOCT Y TIOCTYTIKY MOHHIITAja CY/I-
cKe oanyke*, 30opHuk paoosa IlpasnoZ gaxyniueiia y Hosom Cady 3/2016, 805-822.

8D. G. Carreau, 494.

o Ibid.
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Mepa (prHaAHCH]CKe TIOAPIIKE, MOHETH3AIIH]e jaBHOT AyTa, KOBYKTYPHUX HHBE-
ctuiyja u cinyHo. [loceOHe OKOTHOCTH Cy OHE Kaja je BaJlyTa Y K0joj ce BPLIH
ucrara (He3aBUCHO OJ1 TOTa JIa JIH CY je eKCILTUITUTHO OJPE/IUIIe YTOBOPHE CTpa-
HE WJIK apOuTap y Ciiydajy BUXOBOT hyTama) He MOKJIana ca BallyTOM Koja ce
KOPHCTH y Pa4yHOBOJICTBEHE CBpXe. Kaja moctoju TakBa MOHETapHa JUCKPETaH-
1a, apouTap oJIyuyje moa KojuM ycsioBruMa he U3BpIIUTH KOHBEP3HUjy BalyTe 3a
padyHOBOACTBEHE MOTpede y BalyTy 3a miahame yroBopHux obasesa. Tako je,
npuMepa paau, cBojeBpeMeHo MehyHaponHu apOUTpakHU Cy OJTy4YHO Ja Yy
CIyd4ajy MTeTe KOjy je OeNTHjCKU YBO3HUK IPETPIeo 300T yroBopa o mpoaaju
JICHOMUHHUPAHOT Y aMEPHYKUM JloJlapuMa v (paHIlycKuM (paHIiuMa, odenre-
heme Oy/ie 1aTo y M3HOCY M3paKeHOM y Oenrujckum (panmuma.'’

CBakako, MOHETapHE OUTyKe apOuTapa Cy MoJI0KHE OIICHU HAI[THOHATHUX
CyJIOBA YHYTap MEXHHM3Ma exequatur Iporeaype, Koja ce THYe HauWHa MpU3Ha-
Bama U U3BPILCHA HHOCTPAHUX OJITyKa Ha oMahoj Teputopuju. Y cirydajy Mo-
HeTapHOoT mpaBa EY, pemaBame MOHETApHHUX CTIOPOBA J00Hja MOCCOHY TMMEH3H-
jy. Mana cy npikaBe nmpuctynameM EBpOIICKOM cucTeMy IEHTpaTHUX OaHaka
(ECLIb) orpannuuniie cBoj MOHETapHH CYBEPEHUTET M IIPEHeNe Ta Ha EBporicky
ueHtpanny 6anky (ELLB), To He 3Ha4u na cy neHTpaiHe OaHKe H3TryOuIe mpaBo
uznaBama Banyre.!! [Ipobiiem ca perraBameM MOHETAPHUX CIIOPOBA Y KOjUMa
YUEeCTBYje LIeHTpaIHa OaHKa oryiesia ce y TOME IITO Y MOHETapHOM 3aKOHO/IABCTBY
HE TIOCTOjU ofroBapajyhu cy0jeKT Koju MO>Ke KOHTPOTUCATH FHEH pajl y IPaBoM
3HaYewy Te peur. Kao BpxoBHA MOHETapHa MHCTUTYIIMja IEHTPaHa OaHKa Kpe-
uHpa, ycMepaBa v MpuMemyje IelIOKYITHO MOHETapHO 3aKOHO/IABCTBO je/THE JPiKaBe
(muro y cnyuajy EIIb no0uja Ha 10IaTHO] CIIOKEHOCTH).

[Ipobnemu ca CyJICKUM peliaBambeM MOHETAPHUX CIIOPOBA Cy BUIIIE HETO
OYUTIIEIHY ¥ TIPBEHCTBEHO CE OMIIe/ajy Y HEIOCTATKY CTPYYHOT 3Harha CyIuja u3
00J1acTH HAITMOHATHOT M (HapO4YNTO) MeljyHapOIHOT MOHETAPHOT TIpaBa 3a aje-
KBaTHO pelllaBamke CIIOPOBa, IJIe M3Yy3eTaK He MpeAcTaB/ba HU EBpONCKH cya
npaBne. To ce HajOOJbe MOYKE YOUNTH aHATHU30M 00pa3Iokeha IerOBUX OIITyKa
y ciy4ajy HEemomToBama obaBesa ofapehenux [lakToMm 0 CTaOMIIHOCTH U pacTy
(cmyuaj @panrrycke n Hemadke), mpeko omrydnBama o ornpasaanoctu Criopasy-
Ma 0 KOHCTUTyHCawy EBpONCKOr cTaOMIN3aIMOHOT MEXaHU3Ma J0 OJJIyKe O
ompasaanoctu Mepa ELLb 3a kynoBuHY 00BE3HHIIA HA CEKYHIapHOM (PHHAHCH]-
ckoM TpkuiTy (2015).12 V moMeHyTHM MOHETapHUM CIIOPOBMMA TTOTBPIUIIO CE

0. ICC Case 5940/96, (1991), XVI Yearbook of Common Arbitration 97. ¥V mpakcu je 1mo-
ceOHO pobIeMaTHYaH MEePHoJl y KOME ce BPUIM KOHBEP3HUja, ajik ce 0OMYHO Be3yje 3a jeAHY Ol
TpH omyuyjyhe unmeHuIe: BpeMe MOBpee yroBopHe obaBese, BpeMe HCIUIATe WM TPEHYTaK
JIOHOLICHA OJITyKE.

" Bue o npasy ELIB Bua. Chiara Zlilou, Martin Selmayr, The Law of European Central
Bank, Oxford Hart Publishing 2001, 100-110.

12 Commission v Council C11-03; Pringle Case 2012 u OMT Case, Bundestag v ECB, 2013.
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Jla OHHU TIPEACTaBIb]y TMTOCCOHY KaTEropHjy YIPaBHUX CIIOPOBA Y KOJUMa JT0JIa3u
JI0 peaju3anyje akTiBHe uiu nacusHe jerutuManuje ELLb u rae naueno ycras-
HOCTH (3aKOHHUTOCTH) ,, TP oxpeleHa orpanndema. Y OKOJTHOCTHMA III00aTHe
¢uHaHCH]jcKe KpU3e aouIo je 1o esoiyuuje yiore ELIb koja cBe Buie mopen
3a7aTaKa Be3aHUX 3a [ICHOBHY CTAOMIITHOCT, MOPa BOAUTH padyHa U 0 PHHAHCH]-
CKOj CTaOMIHOCTH 1 00aBJbaTH yIIOry 6aHke mocneamer yrounimTa.’ llupeme
HaiesxkHoctu ELBb Moxke momaTHO oTexaTn e(PUKaCHOCT CYIICKOT pellaBama
MOHETapHUX CIIOPOBa YCIJe] HEMO3HaBamha KEHOT M0Jba IEJI0Bamka Of CTpaHe
HaJJISKHUX cyacknx oprana. Hose marepentuje E1lb yctanoBibeHE Cy onpeoda-
Ma MeKor mpasa (eHT. soft law) o1 Kojux cy nmoceOHO 3HayajaHu AMaHAMaHU Ha
[Iporokon o paxy ELlb. Muade, Meko mpaBo je y MehyHapomHUM MTOCITOBHUM
OJTHOCHMA ITyHY €KCIaH3M]y J0KUBEIIO Y 310 eeHuju XX BeKa JOHOUICHEM
Haugema eBpomnckor yrosopror npasa (1995) n Hagena UNIDROIT 3a mehyna-
ponse TprosuHcke yrosope (1994) ronune.'

4. OITPABJAHOCT HIWPE ITPUMEHE APEUTPAXE
MOHETAPHOM IIPABY

[NoTeHnMjamHu HEAOCTAIM Y CYJICKOM pelllaBaky MOHETAPHUX CIIOPOBA MO-
I7IU OM ce HaJIOMECTUTH apOUTPAKHUM PEIIABAHEM, MO/ TIPEIXOJHIM YCIOBOM
Jia ce y yno3u apOuTpa Halje CTpydHO JUIE WITH OpTraH KOju OM JONPUHEO peria-
Bamy CIriopa Ha HauuH de lege artis. CyqCKO pellaBam-e MOHETapHUX CIIOPOBA,
ilpema Hawem MUWbery, MOXKe TOMPUHETH | JIOUIEM yTJIeAy MOHETapHHUX are-
HaTa KOjU Yy lbeMy y4ecTBYjy 0e3 0031pa Ha TO KaKaB je UCXOJ TIOCTYIKa, jep je
y BehunHHM cinydajeBa ucTu nponpaheH BUCOKUM CTENEHOM NyOnuuuTera (Hera-
THBHOT TIO peIyTalnjy IeHTpajHe 0aHKe) IITO JOIpHHOCH TIoBehamy He3ao-
BOJbCTBA I'pal)aHa Koju ®KHUBE MOJ oipel)eHOM MOHETAPHOM [y PUCIUKIIH]OM.

I'pabhanmu, mo nmpaBnity, He pa3yMejy CyIITHHY MOHETapHUX CIIOPOBA, Ka0 HA
Ha/JIS)KHOCT EHTPATHUX OaHaKa, KOje YecTO JI0KUBJbaBajy Kao BIIaJIMHE arcH-
I¥je OITOBOPHE 32 CBE €KOHOMCKE HETIPHIINKE y TIPUBPEAN. ApOUTPaXKHO perra-
Bame CIlopa BOAW JUPEKTHOM H30eraBarmy CTUTMAaTH3alMje paja HeHTPaTHUX
OaHaka M OJIpHMBamka MOCTUTHYTUX YCIICITHUX pe3ylITaTa Ha TEPEeHY MOHETapHE
nonauTHke. HapaBHo, moMeHyTO He HMILTMIUPA /1a cyll He Ou Tpebano aa yye-
CTBYj€ y OIICHH pajia IIEHTPaJHUX OaHaka (jep OHa He MOYKe OMTH ITPUBUJIIETOBA-
Ha MHCTUTYIIU]ja), allu je conditio sine qua non ONTUMAJHOT pelliaBarma Cropa y
TOM CITy4ajy aJlekBaTHO 00pa30Bame Cy/Hje U3 00IaCTH CIelHjaTn30BaHIX ITPaB-

130 noBoj najuiesknoctu ENB Bun. Cphan Fony6osuh, ,,EBonynmja yinore EBporicke 1ieH-
TpaiHe OaHKe y ycnoBuMa riodanne Gunancujcke Kpuse', [pasuu scusoiu 63/2014, 589-600.

14 Tymanka Byphes, ,,Soft Law y eBpornckoM KOMyHHTapHOM TpaBy*, 36oprux padosa [Ipas-
HoZ ¢axynimeiia y Hosom Caoy 1/2013, 101-116.
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HHUX JUCITAIUIMHA KaKBO je MOHETApHO MPABO M OATOBAPajyhu CTENEH OMIITEr
€KOHOMCKOT 00pa30Bama 3a MpaBHUKE.

[NoneMuke 0 HHTEH3WBHOM KOpHIhewy apOuTpaxe y peniaBamy MOHETap-
HUX CIIOPOBa HAPOUYHTO Cy MOCTaJIe aKTyeJIHE Y OKOJTHOCTUMA rio0anHe GpuHaH-
cHjcKe Kpu3e Ha TepeHy mehyHapognux muahama. [log meljynaponanm mmaha-
BHUMa ce y MpuBpeIHOM caobpahajy Hajuenrhe Muciu Ha 06a tiuila pancaKyu-
Jja ca eleMeHTHMa HHOCTPAHOCTH: 1) KpenuTHe TpaHchepe Mo KOjuM ce 00yxBa-
Tajy TpaHcdepu uzMel)y mHMLIMjaTOpa TpaHCaKuHje (OPUTHHAHTA) U IPUMaoLa
TpaHckaryje (beHedumujenTa) kKopunrhermeM jenHe UK BUIIIe OaHaKa WITH IPYTHX
($uHAHCHjCKMX TOCPEAHMKA 1; 2) NeOuTHH TpaHcdep Kof Kora ce miahame cupo-
BOJIM Y CKJIaAy ca HajJo3uMa OeHe(hUIIMjeHTa HCIIaTe peMa JpKaoly UCTIaTHOT
¢onma, anu y3 obaBe3Ho omobpaBame KopucHuka (ouaa.'> J[pyraunje mocma-
TpaHo, KpeIUTHE TpaHchepe MHUIHPA Ay KHUK, TOK TeOUTHE TpaHchepe (TpaH-
cdepe 3aayKemha) MHUIUPa TOBEpUIIALL.

Y TakBUM OKOJTHOCTHMA je MeljyHapoaHa MOHETapHa 3ajeTHUIA TToveia
030MJBHO J1a MPEUCTTUTYjE U aHATU3UPa MOTEHLHjaTHe IPEIHOCTH ynoTpebe ap-
OMTpaXHOT MEXaHU3Ma 3a pellaBame cropoBa. MehyHapoaHa apOuTpaxka mma
IyTy 1 Oorary npaxcy yCIelHor Aeiamba Y pa3TuuuTHM NPUBPEIHUM CIIOPOBHU-
Ma, a mocebHo y obmactu mehyHapomHe TpropuHe, rpal)eBHHAPCTBA, HHKHLEP-
CTBa U JIPYTUX IPUBPEAHUX CeKTOopa. Y o0nacTu mehyHapOIHUX MOHETapHUX
cropoBa apOuTpaka o cana HHje yrnorpebdibaBaHa U3 pas3jiora BE3aHuX 3a caMmy
IPUPOAY CIIOpa ¥ MOTYhHOCT MpUMeHe apOuTpakHe MPoLeaype Ha Celn(PUIHO
YUEEHUYHO CTamkbe, Kao 1 300T epekara MOTEHITHjaTHUX OJTyKa Ha 00JIacT jaBHOT
MOHETApHOT yIpaBJbamba (YKOJIUKO y CIOPY yUeCTBYje LeHTpanaHa OaHKa WK
areHInja 3a ympaBJbame jaBHUM TyroM). HempuMemnBame apOuTpake y MoHe-
TapHUM CHOpOBUMa M HHje u3HeHahyjyhe, ¢ 003upom na ce oHa He GaBopusyje
HH y pelaBamy 0OaHKapCKUX CIIOpOBa YIIPaBo 300T 00ja3HU JejCTBA OMITYKE Ha
Oynyhe nocioBame KoMepLUHUjaTHUX OaHaKa. YKOJIUKO TaKBa MpaKca MOCTOjH KOA
CIIOpOBa y KOjEMa YUECTBY]y KoMepiHjaiaHe 6anke (Koje cy, Takohe, mopen meH-
TpanHe OaHKe U areHIUje 3a yIpaBjbabe jaBHUM JIyTOM OCHOBHH CyOjeKTH MO-
HETapHOT CHCTEMa CBaKe JIPIKaBe), N30CTaHAK apOUTpake y CIIOPOBUMA TJIe JIO-
Ja3u 10 aKTUBAaLMje aKTUBHE WJIM MTACUBHE MPOLIECHE JETUTUMAIIH]j€ LIEHTPaJIHE
0aHKe HAC HE MOYKE MHOTO U3HCHAUTH.

Ca npyre ctpane, yOp3anu pa3Boj Mel)yHapoIHOT TP)KHILTA KalUTala HM-
TUTHIMPA U Tparame 3a HOBUM MEXaHHW3MHMa pellaBamba MOHETAPHUX CIOPOBa
KOjU MCTOBPEMEHUM U PaBHONPABHUM KOpHIINemeM ca TpeHYTHO HEAOBOJHHO
pa3BHUjeHUM CYICKUM MEXaHU3MHUMa MOTY TIOHYIUTH 3a70BOJbaBajyha mmpaBHa

15 Luca G. Radicati di Brozolo, ,,Conflict of Laws Issues of International Payments®, Inter-
national Monetary Law: Issues for the New Millenium (ed. M. Giovanoli), Oxford University Press
2000, 457-458.
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pemema. [IpenHoctu kopuihiema apOuTpake y pelniaBamby MOHETAPHUX CITIOPOBA
Cy UMaHEHTHHU MPEJHOCTUMA KOjU CE€ TeHEPAHO jaBajbajy Kao MPeIHOCTH BaH-
CYJICKOT HauMHa pellaBarma criopoBa U 00yXBarajy: yIITeAy TPOIIKOBA U pelia-
THBHO Kpahe BpeMe MoTpeOHO 3a peliaBame CopoBa, HEYTPATHOCT, 3aIUTUTY
MOBEPJBUBOCTH U (PIIEKCHOMITHOCT. 0

[Tocebna onpe3HocT Ou OMiIa HEONXOHA KO/ JeTepMUHKCaka 00JIMKa ap-
OuTpaxe, Tj. yCTaHOBJbaBama ad hoc WIN uHCuiyyuoraiHe apouTpaxe, rae
CMO cTaBa Ja OM NMOroJHUje pellemhe OMI0 OpraHu30Bakb¢ HHCTUTYIIHOHATHE
apouTpake 300T IPETHOCTH KOja ce OTJIe/ia Y pellaBamy CIopoBa ca MUHHUMAJI-
HUM 3aKallbebeM U Beher cTeneHa N3BECHOCTH M OApe)eHOCTH MPUIIUKOM pe-
maBama cropa. Kaga je ped o TpormkoBuMa MOCTyTKa, Tpebdaso Ou uMaTu y
BUJY Aa TIOHEKaJ OHM MOTY IPEMAIlUTH TPOILKOBE CYJICKOT MOCTYIKa, ajdu y
BehnHM ciryuajeBa To Hehe OuTH Tako, jep yMeIIad apouTap BOAH MPOIleC Ha Ha-
YHH KOJUM C€ yMalbyjy BPEMEHCKH M HOBYAaHH H3jali.!” 3Ha4ajHO MPETXOIHO
MUTake KOje YCIOBJbaBa yCIieX peliaBama Cropa jecTe U MecHa HaJJIeKHOCT
apOuTpaxe, jep OHa ca COOOM IMOBJIAuM U IPUMEHY 3aKOHOAABCTBA KOju onpely-
JY OIUIYKY B TTYT B-EHOT JaJbeT Mpollecynupama ((kaadbeHor nocrymnka). Kama men-
TpasHa 0aHKa y4ecTBYje Y MOHETapHOM CIIOpY, OBaKBa MUTamka JOO0M]jajy Ha CII0-
’KEHOCTH, alli yJarameM NOTpeOHUX HAopa OHA HUCY HepellnBa.

5. MOHETAPHA JIETCJIATUBA Y ®YHKLNIN
[OITYJIAPUCABA AJITEPHATUBHUX MEXAHU3AMA

Ha oBom mecTy Mopamo rctahu f1a ce mpuMeHHN anTepHaTHBHUX MEXaHW3aMa
y 00nacT eBpOICKOT ¥ Mel)yHapOTHOT MOHETAPHOT ITpaBa He CMe MPUCTYTHUTH He-
MIPUTIPEMJIBEHO, jep OHA HE MOJKE MPEJICTaBJhaTH EKCIIEPHIMEHT. JacHO je 1a Taj Me-
XaHHM3aM I0Ce/Tyje MOTeHIIHjall 38 n30eraBparme aHaTeMUCatha PECy/Ia y MOHETApHUM
CTIIOPOBHMA, KOj€ Cy Y Hay4HOj U CTPYYHOj jaABHOCTH TOTOBO YBEK OMJIe OKapakTe-
pHcaHe Kao ,,COJIOMOHCKO PelIaBambe CIopoBa‘ HHUIMPAHO PA3Io3MMa OTUTHYKOT
nparmarusma. [loTernujanan apOuTap y MOHETapHOM TTpaBy MOKe OMTH TIpoHal)eH
y Eepoiickoj yiupasu danaxa (EYB), koja Ha TepeHy LeHTpaau3aiuje 0OaHKapcke
MIOJTMTHKE 00aBJba yJIOTY MIPUKYTLIhamka MojIaTaKa y BE3H ca CTPEC TECTOBUMA Y ITH-
Jby TIJIAHMpakha M pa3BUjarba JeMHCTBEHUX MMOCTYIaKa, TEXHUYKUX CTaHJapia u
jadarba IEIOKYITHOT OaHKAapCKOT CHCTeMa YHH]je. Y ciy4ajy cropa y JIOMeHYy KOorre-
partirje, KOOpIAMHAIM]Ee WU 3ajeIHUYKOT OJIJTyYMBamkha Pa3IHIMTUX HAIIMOHATTHUX
opraHa u3 goMmeHa Oankapcke nonutuke, EYD Beh o0aBiba (hyHKIHM]y MenujaTopa.
YKOJIMKO CTpaHe y Clopy He MoCTyTe npema nHCTpykiujama, EY B moxe uzpehu u

16 Simon Morgan, Johnatan Kelly, ,,Banks Seek New Strategy for Financial Disputes®, In-
ternational Finance Law Review 1/1999, 13-18.

17 Ibid.
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OIITyKe KOje Ce HEMOoCPpeqHo puMersyjy.!® Ha oBe omiryke Moryhe je YIIoKHTH Kall-
Oy apyrocreneHoM Behy, ¢ TUM HITO CE TIOBOJIOM H-ETOBHX OJTyKa MOJKE TIOKPEHY-
TH TiocTymnak npen [IpBocteneHum cyoM uin EBporickum cymom mpasje.””
[Ipumena apOuTpaxe je y mociaeamoj AeUSHHj MHOTO BHIIE paclpocTpa-
IbCHA Y pelIaBamy 0aHKapCKUX M (PMHAHCH|CKUX CIIOPOBA Ca €IEMEHTOM HHO-
CTPAHOCTH, /e ce Kao jobap npumep Moxe HaBecTH Euronext.?’ Benuku 6poj
yroBopa o MpojeKTHUM (prHaAHCHjaMa MIpeBrha apOUTpaxy 3a pemaBame Cy-
MPOTCTaBJHEHUX UHTEPECA yTOBOPHUX CTPaHa, MOTOTOBO KaJia ce pajy O yroBOp-
HHIIaMa KOje 0Ja3e U3 Mamke pa3BHjeHUX 3eMajha. M KoJ yroBopa Kom KOjux
apOuTpaxa HUje eKCILTUIUTHO MpeABrl)eHa, YBEK CE 0CTaBJba JIOBOJFHO MaHe-
BapcKOT MpoCTopa 3a yTBphuBame meHe HakHa He puMere. [lITaBume, Moxe
Cce IPUMETHTH BEIIMKHU OpOj MHHIMjaTHBA YCMEPEH Ha HAKHAJIHO YrOBapame
OTIITMOHUX apOUTPaXHUX Kiay3yJia y moctojehe yropope kKoju ¢y CKOpo CacBUM
3aMEHWJIH pajl Tesla NonyT L{eniupa 3a pewiasare QuHancujcKux ciloposa '’y XoHr-
Koury u Vipase 3a peZynucarwe unancujcke unoyciupuje 'y CAJ1.2! Hapasso,
(UHAHCH]CKU CIIOPOBU ce€ OMTHO Pa3lIMKyjy OJ MOHETapHUX CIOPOBa, aju je
YUBCHUIIA J1a UX TIOBE3Yje eJIEMEHT KOjU Ce TUUE MPaBHOT aeuHHUCaha HOBIIA,
300r vera Ou Tpedasio yI0KHUTH JlaJbe HANIOPE Ha CTBapamy MPelyclioBa 3a Mpu-
MEHY OBOT MEXaHHM3Ma Ha TepeHy Mel)yHapoHOT MOHETapHOT MpaBa.
WnankaTuBaH nNpuMep U3 PaKce jecTe cinyyaj bawnke 3a melynapooua iiopas-
narea (BMII), xoja mopen ELlb 1 MM®-a npencraBba Ti1aBHe cyOjekTe Mel)yHa-
POIHUX MOHETAapHUX OfHOCA. Ratio legis IEHOT OCHUBAA jECTE CTBAPAIHE YCIIOBA
3a OJIaKIIaHy U CBPUCXOMHU]Y capaamy m3Mmel)y meHTpananx 6anaka. [Ipema cra-
TyTHMa [EHTPAITHUX OaHaKa, ciopoBU n3Mel)y OaHKe 1 ’beHUX aKIIMOHAPa MOJICKY
apoutpaxn. Tokom 2001. rogune, ['enepanna ckymmTrHa akinonapa bBMIT omry-
YuJia je 1a OrpaHUY | BJIIACHUIITBO HAJl aKI[MjaMa [IEHTPaTHUX OaHaKa M OTKAXKE CBE
MIPUBATHE CEPTUPHUKATE aKIHja KOjH Cy TIOCTOjaIu (allh Cy MU3y3eTH aKITHOHAPH
ocriopuii 1ieHy kojy je BMIT onpenuia 3a 00aBe3HU OTKYT BbUXOBUX aKIIMja CMa-
Tpajyhu ma cy muxoBa rnpasa nospehena). CtaHu apOUTpaskHU CYI j€ Y HaKHATHOM
HOCTYIIKY OJUTYYHO O IMUTaky MPaBHIHOT BPEIHOBAMKbA OTKa3aHUX aKIlHja.>

18 Guido Ferrarini, Charella Luigi, ,,Common Banking Supervision in the Eurozone: Strenghts
and Weaknesses*, Law Working Paper No. 223/13, ECGI Working Paper Series in Law, 20-22.

19 1bid., 26-31. Y chepu MelyHapoIHOT MOHETAPHOT [IpaBa, TAKBY yJIory OH Morao ja o6a-
BJba MelyHaponnu apOuTpaskHu Cya wiin 01 pedopma Mel)yHapogHUX MOHETaPHUX HHCTUTYIU-
ja omoryhwiia pasBujame TakBe QyHKIHUje (IITO MOTEHIMjaJIHO MOXe OUTH jeaH OJ] 3aXTeBa y
npencrojehoj pepopmu MelhyHapogHor MmoHeTapHOT (OHIa ¥ KOHCTHUTYHCAamka MOCCOHUX
(hUCKaTHUX YCTAHOBA KOj€ JIENTY]y YHYTap Hera).

20 ICC Commission Report Financial Institutions and International Arbitration, Internati-
onal Chamber of Commerce (ICC), 2016, 5.

21 Ibid.

22 Cyn je OIyKy O ISTMMHYHO]j Harpaau goHeo 22. HoBemOpa 2002. roguHe, 0K je KOHauHa
omtyka nouera 19. centem6pa 2003. rogune. Buiie o Tome Bun. Reports of International Arbitral
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Y MoHeTapHOM B (PHHAHCH]CKOM CEKTOPY peau3yjy ce TPaHCAKIIHje KO
KOjUX HHje Moryhe MpUMEHUTH MPUCTYI KOjU CBUMA IMOJjEIHAKO KOPUCTH (CHT.
one size fits all), mTo ce moceOHO youaBa KO TpaHCAKIIHja Ha IPUMapHOM U Ce-
KyHIapHOM (prHAHCHjCKOM TpKHUIUTY. Takole, MOpaMo HarJIacuTH Ja je mpuMeHa
apOuTpaxe y pemaBamy OaHKaPCKUX CITIOPOBA Kao TOCEOHE KaTeropuje MOHETap-
HUX crniopoBa y [llilanuju OKpeHyTa Ol CTpaHe yApYy>Kema MOCIOBHUX OaHKa,
ald y3 HEeIBOCMUCIIEHY TIOJIPIIKY IIEHTpaIHe OaHKe KOja je IMpero3Haia MmoTeH-
ujaa ¥ TPEeAHOCTH HheHe MPUMEHE y paBHOIIPABHO] 3alITUTH MHTepeca OaHKa
YHjU paj KOHTPOHIIe. >

VYnora apOutpa Ou Ha TepeHy MOHETapHUX CIIOPOBAa MOTJIa UMATH JIpyradu-
je IpaBHE ¥ MOTUTHYKE TIocenuIie kaaa je y nutamy ognoc EIb n Hemauke xao
Boaehe unanuue espo3one. Mcropujar eBpornckux MOHETapHUX CIOPOBA AaTupa
on Tyx0e kojy je ELIb momrena nmpotus Hemauke 2003. romnae cmarpajyhu ma
uMa TpaBo Ha noBpahaj mopesa Koju je Ha HBEeHOj TEPUTOPH)H IIaTHIIA 32 00aBIba-
€ TT0CJIOBA M3 CBOjE HAMJICKHOCTH paay KyNMOBHHE CBUX MOTPEOHUX mobapa u
yCilyTa, a MOr0TOBO W3HAjMJbHBAaba MOKPETHE U HEMOKpeTHe nMoBHHE.>* CBOjy
Ty>x0y ELLb je 3acHmBaNa Ha palTMOHAITHO] €KOHOMCKO] ITPOIICHH IIeHE KOjy je
MJIaTuja 3a CBE MOMEHYTE aKTHBHOCTH (CMaTpPAaBIIH Ja TO MOXKE JIAKO JOKa3aTH),
no3uBajyhu ce Ha onpende Craryra ECLb u [IpoTokona o mpuBmiiernjama u
UMYHHUTETY HHCTUTYIHja EBponickux 3ajeqnuna (1965). EBponicku cyn npasae
je ombmo 3axteB EIlb 1 Ham0KHO jOj Ja TUIATH TPOIITKOBE TIOCTYITKA y MOTITYHO-
CTH, I1a HUje TEIIKO YBUACTHU J1a OM MpUMEHa BaHCYACKOT pelllaBamba UCTOT Ouiia
Y BHIIIE HETO TOKeJbHA. Ha 0OBOM MecTy MOpaMo MOCTaBUTH MHUTAE Ja JTH On
npuMeHa apOuTpaxke y ciydajy cnopa koju Hemauka nokpenyna npotus ELB
300T mpuMeHe Mepa O KYTIOBHHN OOBE3HUIIA HA CEKYHIAPHOM (DMHAHCH]CKOM
TpxkumTy (2013) Morna gonpruHeTH epuKacHUjeM peuewy crnopa? Haume, oBaj
CIIOp je Tpajao TpH TOAMHE U OKOHYAH je O TyKoM EBpoIIickor cy/a mpape KojoM
je moTBpheHa HHCTUTYLMOHATHA U (YHKIIMOHAIHA HE3aBUCHOCT OaHKe Ha Tepe-
HY MOHETapHE MOJINTHKE, aJlh je NCTOBPEMEHO TaKBa OUTyKa Yrpo3MiIa ycIex
Mepa Ha TePEeHY HOHAKO KPXKOT MaKpPOEKOHOMCKOT yIpaBJbaiha MPUBPEIHUM
cucremoM EV.2° BaHCyICKHM pelraBameM MOTIIO ce n30ehu mpony0/buBambe aH-
taroHusma y oqHocuma usmehy ELIB u nentpannux 6anaka uianuua ECLB ny

Awards, Bank for International Settlements — partial dispute with former private sharcholders 22
November 2002 and 19 September 2003, UN, volume XXIII, 153-296.

23 Panu ce o 13B. ,,DIRIBAN“ MexaHu3My, KOju IPEACTaB/ba 00IUK KBA3H-apOUTPaKHOT
OJUTyYHBamba.

2 ECB v Germany, Judgment of the Court (First Chamber) of 8 December 2003, Case C
220/03. ELIb je y oBOM MOHETapHOM CIIOpY 3aXTeBaJia ONIITETY y U3HOCy ox 7.794.023,37 eBpa Ha
Me U3HajMJbHBama MIPOCcTOpa Ha TepuTopuju Hemauke u u3Hoc o 1.925.689,23 Ha nume mospa-
haja nnahenor nopesa.

25 Mapko Jumurpujesuh, ,,O mpouecHoj terutumanuju EBporcke neHTpanHe 6aHke y
MOHETapHUM criopoBuma“, [lpaso u iipuspeoa 7-9 (2017), 158-169.
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JyXy capajih¢ HACTABUTH YT Ka 3aIITUTH BPEIHOCTH M IIHJbEBA JeMHCTBEHE
MOHETapHE MOJUTHKE (OTHOCHO KOPHCTUMA MpHUcTynama EMY).

Nmajyhu y Bumy mocneamu MoHeTapHH criop (2016) xoju je HHUITHpao He-
Mauku yctaBHu cya npoTuB ELLB, Tj. leHOTr mporpaMa o MepaMa KBaHTHTaTHBHOT
MOBJIa4eha 00BE3HUIIA Y H3HOCY OJT JIBE MUJIHjap/ie eBpa, MEXaHU3MH BAHCYICKOT
pelaBama CropoBa IMocTajy MPHJINIHO aTpakTUBHK.® HeMauku ycTaBHU Cy1I je
jacHo uckasao craB na je ELlb mpekopadnia cBoja oiamherma | MpeKpIrmia
3a0paHy MOHETapHOT (PMHAHCUpamba YuMe je yrposuia uatepece EY. Cnenunduy-
HOCT OBOT CJIy4aja je Y TOME IIITO U Tope] 3a0paHe HEMavKoj IIEHTPATHOj OaHITH
Jla YU4ECTBYje y porpamy, UCTH MOxe OuTH peanu3oBaH. Takohe, moctymnak ca-
cnymarmsa ipen ECII BepoBatHo he Tpajatn HajMarmke TOAWHY MaHa, a Y TOM Tie-
puony he ce okoHYaTH peanusaiija Iporpama, ra ce nocTaB/ba MUTAMHE KAKBE
he 6uTH eBeHTyaIIHE MMOCIEAUIIC CYACKE OMTyKe Ha Beh m3a3Bane mpoMeHe y
MOHETapHOM CHCTeMY, UMajyhu y Buy Hadelo 3amtute Beh cTeueHux npaea u
nocienuiie Bpahama y npehanrme cTame (YKOIUKO CYyA TOHECE TAKBY OITYKY).

6. 3AKJBYHAK

AINTepHaTHBHO pellaBamke MOHETAPHUX CIIOPOBA 3a Pa3UKy O] CYACKOT
pemaBama n3deraBa KOHTPOBEP3€E OKO MOCIeInIa OrpaHnuaBamka 00nMa 3axre-
Ba 3a OIIEHY YCTaBHOCTH M 3aKOHUTOCTH IITO j€ JI0 caja Ouo Cily4aj y CliopoBHIMa
KOjU je HeMa4yku YcraBHU cya nHunupao npotus ELIb npen EBporickum cymzom
npasze. [IpeqHocTn apOduTpakHOT HauWHA pellaBama CyKoOa Ha TepeHy MOHe-
TapHor npasa EY He ucipibyjy ce y UMIJIEMEHTalUjU Havyesla €(PEeKTUBHOCTH U
HOpPMAaTHBHE U €KOHOMCKe eprkacHOCTH, Beh ce omHOCe M Ha m3beraBame IMOI-
pHUBama JOCTUTHYTOI HUBOA MakpoeKoHoMcKor aujaiora usmehy ELLD u nen-
TpamHUX OaHaKa JpKaBa YJaHUIA YCMEPEHOT Ha peain3allnjy jeMNnHCTBEHE MO-
HeTapHe CTpaTeruje 1 MoCTU3ame, KAKO MOHETapHE, TAKO U OMIITe (PMHAHCH]CKE
cTabmHOCTH. PenraBame MOHETApHOT Criopa OJl CTPpaHe KOMIIETEHTHOT apOuTpa
HUCTOBPEMEHO OM oMOTyhuII0 ¥ TPOTOK NOTPEOHOT BpEMEHa CY/y 3a CTHUILIAHkE
CIeTIHjaTM30BaHNX 3HAKA M3 00JIACTH HAITMOHATHOT U Mel)yHapOIHOT MOHETap-
HOT I1paBa, IITO MPENCTaBJba conditio sine qua non NOHOIICHA apTyMEHTOBaHUX
OJITyKa Y OKOJTHOCTHMA KaJla N30CTaHe MpUMeHa apOouTpaxxHor ocTynka. [Ipu-
MeHa apOuTpaxke y obsactu Mel)yHapOIHUX MOHETAPHHUX OJJHOCA MOpa OUTH
yHampez NakJpUBO MPUIIPEMIbeHa, yCMepaBaHa 1 aKTyeIn30BaHa Ha TpIMepruMa
Jno0pe mpakce U 1o yTieay Ha leHy IPUMEHY Y pelaBarmy Mel)yHapoaqHUuX mpH-
BPEIHUX CIIOPOBA, aJIM y3 MPETXOAHO IpuiiarohaBame CBUM crienu(pUIHOCTHMA
MOHETapHONPABHOT YUEEHHYHOT CTabha KOHKPETHOT CITy4aja.

26 BVerfG 2; BvR 859/15 et 2 BvR980/16.
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Resolving International Monetary Disputes:
The Alternative Mechanisms

Abstract: The subject of analysis in this paper is to review the possibilities
of application and the importance of alternative mechanisms in the resolving of
international monetary disputes. In this regard, the focus is on issues related to
the legal definition of money, the postulates of the state (institutional) and the
social theory of money in monetary law and the perception of the important fea-
tures of monetary disputes. In further text, attention is paid to the comparison of
cost and benefits of judicial and arbitration settlement of monetary disputes in
the European Monetary Union (in the cases related with the competence of the
European Central Bank), where a general conclusion points to the need of crea-
ting the prerequisites for application of the alternatives ways for resolving mo-
netary disputes, that are managed in the function of preservation monetary and
general economic stability of the EMU member states.

Keywords: monetary dispute, monetary law, monetary jurisdiction, alterna-
tive mecahnism, IMF, European Central Bank.
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