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THE CON STI TU TI O NAL RIGHT  
TO HE ALTH IN HUN GARY

Abstract:In Hun gary, the right to he alth is im plied in the Fun da men tal Law 
of 2011. The le gal hi story of the con sti tu ti o nal right to he alth in Hun gary da tes 
back to 1949, alt ho ugh this was pre ce ded by an ear li er as sump tion of so cial hu man 
rights. The Hun ga rian con sti tu ti o nal right to he alth im pli es the most im por tant 
no ti o nal ele ments of the hu man right to he alth. One can see that the com mu nist 
type of con sti tu ti o nal right to he alth lar gely dif fers from the right to he alth un der 
a de moc ra tic ru le of law. The Hun ga rian Con sti tu tion of 1949 and the Con sti tu tion 
of the De moc ra tic Pe o ple’s Re pu blic of Ko rea cur rently in for ce re flect a 19th-cen-
tury so cial hu man rights con cep tion. In pre sent-day Hun gary, the re is no ro om 
for a si mi lar un der stan ding. Hun gary’s pre sent con sti tu ti o nal he alth law is sha ped 
ac cor ding to the ne eds of a so ci ety wit hin a free mar ket eco nomy.

Keywords: the right to he alth, con sti tu ti o nal va lu es, hu man rights, the Hun-
ga rian Fun da men tal Law of 2011, the cor pus of the hu man right to he alth.

1. COM PO NENTS OF THE RIGHT TO HE ALTH

When one at tempts to de fi ne the com po nents of the right to he alth, the first 
pro blem is that the hu man right to he alth, the con sti tu ti o nal right to he alth, and 
the ci vil law, cri mi nal law and ad mi ni stra ti ve law aspects of the right to he alth 
might co ver slightly dif fe rent con cepts. First of all, the Hun ga rian con sti tu ti o nal 
right to he alth must be de ter mi ned be ca u se it mostly de ri ves from the hu man right 
to he alth. Se condly, it is cle ar that ci vil law, cri mi nal law and ad mi ni stra ti ve law 
aspects of the right to he alth ha ve been de vi sed to im ple ment the con sti tu ti o nal 
right to he alth wit hin the na ti o nal le gi sla tion of each and every co un try. Ho ri zon-
tal le gal norms must not only be de fi ned on a con sti tu ti o nal le vel, but the re must 
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al so be ho ri zon tal le gal norms on the le vel of ci vil law as well as on the le vel of 
cri mi nal law and ad mi ni stra ti ve law. Sec to ral le gi sla tion usu ally fol lows the ho-
ri zon tal kind, tho ugh it is sa li ent that so me ho ri zon tal re gu la ti ons are chan ged 
wit ho ut chan ging sec to ral re gu la ti ons, and not only in Hun gary. When it do es not 
run co un ter to the con sti tu ti o nal right to he alth (and when the con sti tu ti o nal right 
to he alth is not in con flict with the hu man right to he alth), chan ging ho ri zon tal 
he alth re gu la ti ons is not ne ces sa rily in con si stent with le a ving the sec to ral he alth 
re gu la ti ons un to uc hed. Both ho ri zon tal and sec to ral le gi sla tion must be in har mony 
with the Fun da men tal Law of Hun gary. The Hun ga rian con sti tu ti o nal right to 
he alth is not in con flict with the hu man right to he alth, so the re is no such pro blem 
as cri mi nal he alth law, ad mi ni stra ti ve he alth law or ci vil he alth law be ing in har-
mony with the hu man right to he alth, but be ing in con si stent with a con sti tu ti o nal 
pro vi sion on the hu man right to he alth. This lat ter, rat her the o re ti cal pro blem need 
not be de alt with be ca u se the Hun ga rian Fun da men tal Law of 2011 im pli es he alth 
norms which re spect hu man rights.

Ac cor ding to An dré Pi e ter den Ex ter, re form was not a po li ti cal pri o rity in 
Hun ga rian he al thca re law, pa r ti cu larly in the early 1990s, a si tu a tion which he saw 
as un der go ing a ra pid shift due to the sta te of he al thca re the re (de te ri o ra ting mo r-
bi dity and mo r ta lity ra tes, shoc king qu a lity of ser vi ces, over ca pa city of [hu man] 
re so ur ces, fi nan cing pro blems and spi ral ling ex pen di tu res), which led to ra di cal 
syste mic re forms ma inly ba sed on We stern ide as of plu ra list de moc racy and ma-
r ke ti za tion; thus, 1995 saw the in tro duc tion of a gro und-bre a king go vern ment 
he al thca re re form ef fort.1 I be li e ve that alt ho ugh Ar tic le 12(2)(d) of the UN In ter-
na ti o nal Co ve nant on Eco no mic, So cial and Cul tu ral Rights (1966) dec la res that 
the right of everyone to enjoy the hig hest at ta i na ble stan dard of physi cal and men-
tal he alth must be en su red, in ter alia, by steps to be ta ken by the Sta tes Par ti es to 
fur nish pe o ple with me di cal ser vi ces and me di cal at ten tion in the event of sic kness, 
all that do es not mean that he al thca re se r vi ces are ne ces sa rily free. The hu man 
right to he al thca re is only part of the hu man right to he alth. The hu man right to 
he alth is, axi o lo gi cally, ba sed on the va lue of hu man he alth. This is an ob jec ti ve 
va lue, im ma nent in hu man exi sten ce. Everyone is en ti tled to he al thca re se r vi ces, 
tho ugh the stan dard of the se se r vi ces may vary from co un try to co un try. A cer tain 
di scre pancy is ge ne ra ted by the fact that the va lue of hu man he alth is not put in to 
prac ti ce si mi larly in all co un tri es. This di scre pancy ca u ses a hu man rights pro blem 
on a glo bal le vel. Tho se li ving in co un tri es with an in suf fi ci ent he al thca re system 
suf fer a se con dary vi o la tion of the ir hu man right to he alth. This vi o la tion is not 
ne ces sa rily and not in all ca ses due to a hi a tus in the do me stic law. Most of all, 
sim ple eco no mic fac tors bring abo ut a vi o la tion of the hu man right to he al thca re, 

1 AP den Ex ter, He al thca re Law-ma king in Cen tral and Ea stern Eu ro pe (In ter sen tia, Ant-
wer pen 2002) 134.
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and no po li ti cal or ci vil ac tor is the re fo re an swe ra ble. Maybe the hu man right to 
he al thca re ex pects too much. Maybe the hu man right to he alth sho uld not in clu de 
the hu man right to he al thca re. In the lat ter ca se, it wo uld be the task of na ti o nal 
le gi sla tu res to de fi ne how to im ple ment the hu man right to he alth. All this brings 
up the need for de re gu la tion with re gard to the hu man right to he al thca re se r vi ces.

An tal Ádám sta tes that pro gress in ba sic rights that pro tect hu man li fe, dig-
nity, ju sti ce and wel fa re was pal pa ble espe ci ally af ter World War II – pro gress, as 
Ádám as serts, has co me to a halt and sho uld be re ne wed.2 Im pro ve ments in 
me di ci ne ne ces si ta te a res ha ping of the ba sic prin ci ples of bi o et hics. Me di cal pro-
gress must be fol lo wed by the cre a tion of new con sti tu ti o nal va lu es. The right to 
he alth is one of the most de ve lo ped con sti tu ti o nal rights, not only in Hun gary, but 
all over the world. New con sti tu ti o nal va lu es still ari se in re la tion to the right to 
he alth and the con sti tu tion-ma kers ha ve dif fi culty ke e ping pa ce with sci en ti fic 
and bi o et hi cal evo lu tion.

It is not me rely the Fun da men tal Law that co unts from the per spec ti ve of 
hu man rights. In Hun gary, con sti tu ti o nal rights are mostly in clu ded in the text of 
the Fun da men tal Law; ho we ver, the re are the o ri es that ac cept hu man rights va lu-
es that ori gi na te from ot her so ur ces of law and from soft law ali ke. In Hun gary, 
the Fun da men tal Law is now the hig hest so ur ce of law. It is dis pu ted whet her the 
Fun da men tal Law is a sim ple le gi sla ti ve pro duct, or a spe cial so ur ce of law that 
co uld not be su per vi sed by the Con sti tu ti o nal Co urt. The right to he alth is ma de 
ex pli cit by both in ter na ti o nal law and in ter na ti o nal soft law. The re is an in cre a sing 
num ber of in ter na ti o nal so ur ces of he alth law. The newly adop ted in ter na ti o nal 
agre e ments on he alth law only be co me part of the hu man right to he alth if they 
bro a den the right to he alth of the sta tes par ti es’ ci ti zens. The se in ter na ti o nal agre-
e ments must be ra ti fied by na ti o nal par li a ments. The in cre a sing num ber of un ra-
ti fied in ter na ti o nal agre e ments on he alth to pics le ads to an in ter na ti o nal soft he alth 
law with a he re to fo re un seen prac ti cal ef fect.

The Hun ga rian Fun da men tal Law of 2011 ca me in to for ce on 1 Ja nu ary 2012. 
I be li e ve that the hu man right to he alth is ba sed on the va lue of hu man exi sten ce. 
This va lue is re spec ted in va ri o us ways in va ri o us co un tri es. The hig hest at ta i na-
ble stan dard of physi cal and men tal he alth is con ta i ned in the adjec ti ve ‘at ta i na ble’, 
me a ning that dif fe rent qu a li ti es of he al thca re can be at ta i ned in dif fe rent co un tri-
es. The hig hest at ta i na ble stan dard of physi cal and men tal he alth do es not co ver 
the sa me stan dard even in the EU mem ber sta tes.

The Hun ga rian Fun da men tal Law of 2011 men ti ons the word ‘he alth’ six ti mes:
- Ar tic le XVII, pa ra. (3): Every em ployee  shall ha ve the right to wor king con-

di ti ons which re spect his or her he alth, sa fety and dig nity.
- Ar tic le XX, pa ra. (1): Everyone shall ha ve the right to physi cal and men tal he alth.

2 A Ádám, ‘Észrevéte lek a magyar alkotmányozáshoz’ (2011) 17/1 Ju ra 199.
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- Ar tic le XX, pa ra. (2): Hun gary shall pro mo te the ef fec ti ve ap pli ca tion of the 
right re fer red to in pa ra. (1) with an agri cul tu re free of ge ne ti cally mo di fied 
or ga nisms, by en su ring ac cess to he althy food and drin king wa ter, by en su-
ring sa fety in the wor kpla ce and the pro vi sion of he al thca re, by sup por ting 
sport and re gu lar physi cal exer ci se and by en su ring pro tec tion of the en vi-
ron ment.

- Ar tic le XXI, pa ra. (1): Hun gary shall re cog ni se and en for ce the right of 
everyone to a he althy en vi ron ment.

- Ar tic le XXII, pa ra. (3): In or der to pro tect pu blic or der, pu blic sa fety, pu blic 
he alth and cul tu ral va lu es, an Act or a lo cal go vern ment dec ree may, with 
re spect to a spe ci fic part of pu blic spa ce, pro vi de that re si ding in a pu blic 
spa ce as a ha bi tual dwel ling shall be il le gal.
We can see in the Fun da men tal Law of Hun gary that work he alth is stres sed 

and pre ce des food he alth, sport and the right to a he althy en vi ron ment, tho ugh 
this lat ter right is al so ac cen tu a ted. An in te re sting aspect of the hu man right to 
he alth is ex pres sed in Ar tic le XXII, pa ra. (3), which con si ders va grancy, con si de-
red an in frac tion in many We stern Eu ro pean co un tri es, as an il le gal act that vi o-
la tes pu blic he alth in ter alia. Be si des this spe cial aspect of the con sti tu ti o nal right 
to he alth, all the ot her aspects are mo re or less si mi larly in clu ded in We stern 
Eu ro pean con sti tu ti ons. Va grancy, which is con si de red de le te ri o us to Hun ga rian 
so ci ety, is co un ter ba lan ced by the hu man right to ho u sing in Ar tic le XXII, pa ras. 
(2) and (3). The hu man right to ho u sing is only put in to prac ti ce in the af flu ent 
world. From this aspect, the Hun ga rian Fun da men tal Law of 2011 has ta ken a step 
clo ser to the hu man rights si tu a tion in the de ve lo ped world.

It is dog ma ti cally im por tant to dif fe ren ti a te the hu man right to sport from 
the hu man right to re gu lar physi cal exer ci se be ca u se this dif fe ren ti a tion did not 
fi gu re in the text of the for mer Hun ga rian con sti tu tion. The Fun da men tal Law of 
2011 un der li nes that it is not so lely the right to re gu lar physi cal exer ci se, but al so 
the right to pro fes si o nal and non-pro fes si o nal spor ting ac ti vi ti es that re pre sent 
con sti tu ti o nal rights among in di vi du als in Hun gary. The right to he alth is en su red 
both by re gu lar physi cal exer ci se and by sport. The dog ma tic dif fe ren ce is po stu-
la ted by the Hun ga rian Act on Sport. Sport as a con sti tu ti o nal right is fa irly uni que 
in the world of law. Ge ne rally, the right to re gu lar physi cal ac ti vity is re cog ni sed 
as a con sti tu ti o nal right, alt ho ugh sport is not a glo bal va lue, de spi te the glo bally 
ac know led ged Olympic spi rit. Sport is of ten cen tred on com pe ti tion and fi nan cial 
spon sor ship, which are as so ci a ted with the ne ga ti ve si de-ef fects re pre sen ted by 
clas si cal and fi nan cial do ping. Most co un tri es do not ra i se sport to the le vel of 
hu man rights. The Hun ga rian Fun da men tal Law of 2011 stres ses the im por tan ce 
of sport, which might be an al lu sion to the Hun ga rian spor ting tra di tion. All in 
all, this new in sti tu tion in the Hun ga rian Fun da men tal Law is a po si ti ve phe no-
me non, sin ce bro a de ning the sco pe of hu man rights by in clu ding sport can not be 
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in ter pre ted as a de vo lu tion. This is so even if sport is rat her a so ci ally in clu si ve 
ac ti vity than a he althy one. The so cial in clu sion is as an im por tant axi o lo gi cal 
va lue as the right of in di vi du als to he alth; ho we ver, so cial in clu sion is so mew hat 
dis tan ced from the hu man right to he alth. Ot her wi se exa mi ned, so cial in clu sion 
can furt her the right to he alth, tho ugh not di rectly via the pro mo tion of sport. In 
the cur rent pro fes si o nal li te ra tu re, we can read as fol lows: ‘Up un til the end of 
1990s, thanks to a pro cess of se con dary so ci a li za tion, do ping prac ti ces in pro fes-
si o nal cycling we re wi de spre ad and lar gely le gi ti ma ted by the ri ders.’3 ‘The 
pre va len ce of sub stan ce use in sports set tings might be un der-re pre sen ted in ex tant 
li te ra tu re.’4 ‘In Swe den, but al so in ter na ti o nally, of fi cial re gi mes and pu blic he-
alth or ga ni za ti ons con duct fa irly com pre hen si ve an ti do ping me a su res. As a con-
se qu en ce, nu me ro us new ways to le arn abo ut and ac cess the se types of drugs 
ha ve emer ged. So cial me dia and dif fe rent in ter net fo rums ha ve be co me part of a 
new self-help cul tu re in which pe o ple can anonymo usly ap pro ach the se sub stan-
ces, di scuss the ir ex pe ri en ces of using them and mi ni mi ze the pos si bi lity of en-
co un te rs with the po li ce.’5

2. THE COR PUS OF THE HU MAN RIGHT TO HE ALTH

An tal Ádám con ce i ves of hu man li fe and he alth as va lu es that had exi sted 
be fo re they we re con sti tu ti o na li zed.6 This is un do ub tedly right. The right to he-
alth can be en su red not so lely, but al so by po si ti ve law. Tho ugh, the ro le of na tu-
ral law can not be ig no red.7 Sin ce po si ti ve law can vary from co un try to co un try, 
it is dif fi cult to de fi ne a glo bal le gal con cept of the hu man right to he alth. Even if 
we ta ke na tu ral law in to con si de ra tion, it wo uld be dif fi cult, tho ugh not im pos si-
ble, to ar ri ve at a glo bal out co me. All that re sults in a plu ra lity of va lu es which 
le ads to a plu ra lity of na ti o nal he alth laws. The true im por tan ce is hid den in this 
plu ra lity be ca u se the plu ra lity of va lu es and le gal pro ducts en su res com pa ra ble 
le gi sla tion in dif fe rent co un tri es. The si mi lar and dif fe rent tra its of na ti o nal he alth 
le gi sla tion ren der the hu man right to he alth com plex. The va lue of hu man he alth 
is re flec ted by this com ple xity. A hu man right must be ex pres sed in a way that 
ma kes it va lid in all le gal cul tu res thro ug ho ut the world. The spe ci fic na ti o nal 
re gu la ti ons must re spect the hu man right to he alth, which do es not mean that all 

3 B Fin co e ur et al., ‘Com mu ni ta rian po li ci es in re la tion to do ping mar kets. The evo lu tion 
of the di stri bu tion of do ping pro ducts in cycling’ (2014) 38 Dévi an ce et So ciété 3−27.

4 LA de Gra ce et al., ‘Ex plo ring the ro le of sport in the de ve lop ment of sub stan ce ad dic tion’ 
(2017) 28 Psycho logy of Sport and Exer ci se 46−57.

5 J An dre as son et al., ‘On li ne do ping. The new self-help cul tu re of et hnop har ma co logy’ 
(2016) 19 Sport in So ci ety 957−972.

6 A Ádám, ‘Az alkotmányi értékek értel mezéséről’ (2010) 16/2 Ju ra 117.
7 See al so: J Szal ma, ’Természe tjog és polgári jo gi kodifikáció’, (2003) 50 Magyar Jog 129-139.
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the de ta ils must be very si mi lar. What is abo ve the se dif fe rent na ti o nal re gu la tory 
spe ci fi ci ti es is the cor pus of the hu man right to he alth. In my opi nion, the true 
con tent of the hu man right to he alth con sists of two le vels:

- one is the cor pus of the glo bal hu man right to he alth that can be de fi ned by 
applying the lex par si mo ni ae and by con si de ring the com mon cha rac te ri stics 
of na ti o nal he alth laws;

- the ot her le vel is the na ti o nal le vel of the right to he alth which in clu des con-
sti tu ti o nal types of le gal norms as well as spe cial ad mi ni stra ti ve, ci vil and 
cri mi nal le gal norms.
In most co un tri es, the hu man right to he alth is not en ti rely co ve red by the 

na ti o nal con sti tu tion. The ad mi ni stra ti ve he al thca re law can not run co un ter to the 
na ti o nal con sti tu ti o nal re gu la ti ons, tho ugh it is usu ally al lo wed to wi den the sco-
pe of the right to he alth by par li a men tary le gi sla tion and go vern men tal re gu la tion. 
In pro perly fun cti o ning mar ket eco no mi es, the law ma kers of the go ver ning party 
(or par ti es) are ea ger to ma ke he al thca re ser vi ces che a per for ci ti zens than they 
we re be fo re. Ma king cer tain he al thca re ser vi ces che a per than be fo re do es not 
ne ces sa rily mean that the le vel of he alth of the ci ti zens con cer ned im pro ves in 
this way. This rat her eco no mic type of le gi sla tion is mo re pal pa ble than any ot her. 
In pre sent-day mar ket eco no mi es, we may so me ti mes as sist in in ter ven ti ons that 
cur tail a for mer right to free he al thca re ser vi ces. The se ne ga ti ve in ter ven ti ons are 
ne it her in the po li ti cal in te rests of the go ver ning par ti es, nor in the in te rests of the 
ci ti zens con cer ned, so ma king pe o ple pay for what was free of char ge be fo re usu-
ally brings no be ne fit. In Hun gary, this is il lu stra ted by the re fe ren dum on the 
he al thca re vi sit fee in 2008. In the USA, the de ba te on the wit hdra wal of Oba ma-
ca re is al so ca u sing po li ti cal harm to the go ver ning party. In the USA, ac cor ding 
to Hall, ‘re gar ding con sti tu ti o nal rights, co urts ha ve had li mi ted op por tu nity to 
in ter ve ne be ca u se, out si de of spe ci ally pro tec ted are as such as re pro duc tion, con-
sti tu ti o nal law gi ves go vern ment wi de di scre tion to de fi ne he alth and sa fety go als 
and met hods.’8 In Hun gary, we can pro mo te ju di cial prac ti ce that is ac ti vist, tho-
ugh ma inly in the area of da ma ges and pu ni ti ve da ma ges in ci vil li a bi lity for 
he alth-re la ted in ju ri es, and ne ver over ri ding con sti tu ti o nal rights.

3. THE RIGHT TO HE ALTH OF NA TI O NAL  
AND SE XU AL MI NO RI TI ES

The Pre am ble to the Con sti tu tion of the World He alth Or ga ni za tion (1946) 
dec la res as fol lows: ‘The enjoyment of the hig hest at ta i na ble stan dard of he alth is 

8 MA Hall, ‘The ro le of co urts in sha ping he alth equ ity’ (2017) 42 Jo ur nal of He alth Po li-
tics, Po licy and Law 749−770.
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one of the fun da men tal rights of every hu man be ing wit ho ut dis tin ction of ra ce, 
re li gion, po li ti cal be li ef, eco no mic or so cial con di tion.’ Ac cor ding to Ar tic le 5(e)
(IV) of the In ter na ti o nal Con ven tion on the Eli mi na tion of All Forms of Ra cial 
Di scri mi na tion (1965), un der the au spi ces of the UN, ‘Sta tes Par ti es un der ta ke to 
pro hi bit and to eli mi na te ra cial di scri mi na tion in all its forms and to gu a ran tee 
the right of everyone, wit ho ut dis tin ction as to ra ce, co lo ur, or na ti o nal or et hnic 
ori gin, to equ a lity be fo re the law, no tably in the enjoyment of, in ter alia, the right 
to pu blic he alth, me di cal ca re, so cial se cu rity and so cial ser vi ces.’ Ne ga ti ve di-
scri mi na tion aga inst pa ti ents in the he al thca re system is a cur rent pro blem not 
only in de ve lo ping co un tri es, but al so in de ve lo ped ones with a de moc ra tic ru le 
of law. Ne ga ti ve di scri mi na tion runs co un ter to con sti tu ti o nal va lu es in ma r ket 
de moc ra ci es and is de le te ri o us to le gal cer ta inty. In so me de ve lo ping co un tri es, 
ne ga ti ve di scri mi na tion aga inst pa ti ents in the he al thca re system can be tra ced 
back to the lack of ap pro pri a te le gal re gu la ti ons. In ma r ket de moc ra ci es, the di-
scre pancy re pre sen ted by a mostly la tent ne ga ti ve di scri mi na tion con sti tu tes a 
system er ror. This system er ror co uld be eli mi na ted by me ans of gre a ter con trol 
by law en for ce ment and ci vil so ci ety over the pro vi sion of he al thca re. The pro blem 
of mi no ri ti es’ right to he alth of ten emer ges in post-so ci a list Ea stern Eu ro pean 
co un tri es. Ac cor ding to Sa li o ska et al., ‘Ro ma in Ma ce do nia suf fer from di re he-
alth con se qu en ces due to eco no mic fac tors, such as high ra tes of unem ployment 
and po verty, and so cial fac tors, in clu ding di scri mi na tion by me di cal pro vi ders. 
Alt ho ugh Ma ce do nia ad mi ni sters a pu blic he al thca re system for its ci ti zens, Ro-
ma fre qu ently lack ac cess to this system in con tra ven tion of the rights to he alth 
and equ a lity en shri ned in Ma ce do ni a’s con sti tu tion and in ter na ti o nal law.’9 This 
kind of ano mie in the im ple men ta tion of the in ter na ti o nal hu man right to he alth 
is typi cal not only in Ma ce do nia, but al so in Hun gary, Ro ma nia, Bul ga ria and 
ot her Ea stern Eu ro pean mem ber sta tes of the Eu ro pean Union, which al so ex pe-
ri en ce this hi a tus in the law. 

In Hun gary, da ta on the he alth sta tus of in di vi du als and on the fact that tho se 
con cer ned be long to a cer tain mi no rity are sen si ti ve and can thus be col lec ted and 
pu blis hed only if per mit ted by tho se par ti cu lar in di vi du als. That is why we can not 
gain an in sight in to the qu a lity of the right to he alth of the Ro ma and ot her mi no-
ri ti es. Ho we ver, in the ca se of me di cal re se arch, the prac ti ce is mo re le ni ent, thus 
pro vi ding so me in for ma tion abo ut the he alth sta tus of the Ro ma mi no rity. This 
so ur ce of in for ma tion sug gests that, in Hun gary, the qu a lity of the right to he alth 
of the Ro ma mi no rity is as po or as it is in ot her Ea stern Eu ro pean co un tri es. Da ta 
pro tec tion re gu la ti ons de vi sed to sa fe gu ard the pri vacy of mi no ri ti es might con ceal 
mi no ri ti es’ so cial pro blems, in clu ding pro blems with ac cess to he al thca re.

9 N Sa li o ska et al., ‘Advan cing hu man rights in pa ti ent ca re of Ro ma: ac cess to he alth in-
su ran ce in Ma ce do nia’ (2017) 38 Pu blic He alth Re vi ews, DOI: 10.1186/s40985-017-0064-5.
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Anot her si de of the he al thca re pro blem among mi no ri ti es is ne ga ti ve di scri mi-
na tion aga inst se xu al and gen der mi no ri ti es. It is not only na ti o nal mi no ri ti es, but 
al so se xu al and gen der mi no ri ti es that are una ble to exer ci se the ir right to he alth in 
everyday prac ti ce. Ne ga ti ve di scri mi na tion aga inst se xu al mi no ri ti es is mo re com-
mon in the de ve lo ping world than in post-so ci a list Ea stern Eu ro pean co un tri es. 
Ac cor ding to Mul ler, ‘Alt ho ugh the So uth Afri can con sti tu tion gu a ran te es se xu al 
and gen der mi no rity pe o ple the right to non-di scri mi na tion and the right to ac cess 
to he al thca re, ho mo- and tran spho bia in so ci ety abo und. […] Se xu al ori en ta tion and 
gen der iden tity are im por tant ca te go ri es of analysis of he alth equ ity and lead to 
dis pa ri ti es. Di scri mi na tory and pre ju di cial at ti tu des by he al thca re pro vi ders, com-
bi ned with a lack of com pe tency and know led ge are key re a sons for the se dis pa ri-
ti es in So uth Afri ca.’10 Whi le na ti o nal mi no ri ti es (par ti cu larly the Ro ma mi no rity) 
still lack the right to he alth in Ea stern Eu ro pean co un tri es, a si mi lar ne ga ti ve di scri-
mi na tion aga inst se xu al and gen der mi no ri ti es is lit tle by lit tle va nis hing from the 
Ea stern Eu ro pean mem ber sta tes of the Co un cil of Eu ro pe. As a re sult of the ap pli-
ca tion of Eu ro pean law, tran sse xu als and ot her se xu al mi no ri ti es do not suf fer from 
sig ni fi cantly mo re ne ga ti ve di scri mi na tion in the he al thca re system than ma jo rity 
ci ti zens. This is one of the po si ti ve out co mes of the le gi sla ti ve and re gu la tory me a-
su res ta ken to bring abo ut a con gru ent system of so cial rights wit hin Eu ro pe.

Ac cor ding to Ar tic le 12(1) of the UN Con ven tion on the Eli mi na tion of All 
Forms of Di scri mi na tion aga inst Wo men (1979), ‘Sta tes Par ti es shall ta ke all ap-
pro pri a te me a su res to eli mi na te di scri mi na tion aga inst wo men in the fi eld of 
he al thca re in or der to en su re, on a ba sis of equ a lity of men and wo men, ac cess to 
he al thca re ser vi ces […].’ This UN po stu la te was put in to prac ti ce wit hin the Eu-
ro pean Union and in North Ame ri ca, tho ugh the re are a gre at many co un tri es in 
the world whe re such se xu al di scri mi na tion in the ap pli ca tion of the do me sti cally 
con sti tu ti o na li zed right to he alth re pre sents a real, exi sting lack of le gal cer ta inty. 
It is thus in suf fi ci ent to con sti tu ti o na li ze everyone’s right to he alth. This right only 
be co mes a fun cti o ning con sti tu ti o nal right when ac tu ally ap plied.

4. THE RIGHT TO HE ALTHY WOR KING CON DI TI ONS

Ac cor ding to Ar tic le 3 of the Eu ro pean So cial Char ter, re vi sed in 1996, un-
der the au spi ces of the Co un cil of Eu ro pe, ‘With a vi ew to en su ring the ef fec ti ve 
exer ci se of the right to sa fe and he althy wor king con di ti ons, the Sta tes Par ti es 
un der ta ke to for mu la te, im ple ment and pe ri o di cally re vi ew a co he rent na ti o nal 
po licy on oc cu pa ti o nal sa fety, oc cu pa ti o nal he alth and wor king en vi ron ment. The 

10 A Mul ler, ‘Scram bling for ac cess: ava i la bi lity, ac ces si bi lity, ac cep ta bi lity and qu a lity of 
he al thca re for les bian, gay, bi se xu al and tran sgen der pe o ple in So uth Afri ca’ (2017) 17 BMC In-
ter na ti o nal He alth and Hu man Rights, Ar tic le No. 16.
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pri mary aim of this po licy shall be to im pro ve oc cu pa ti o nal sa fety and he alth and 
to pre vent ac ci dents and in jury to he alth ari sing out of, lin ked with or oc cur ring 
in the co ur se of work, par ti cu larly by mi ni mi zing the ca u ses of ha zards in he rent 
in the wor king en vi ron ment.’ In the Hun ga rian le gal system, work he alth and sa-
fety at work are sub do ma ins of oc cu pa ti o nal sa fety and he alth. Work he alth in-
clu des oc cu pa ti o nal he alth and work hygi e ne. In the Fun da men tal Law of Hun gary, 
the con sti tu ti o nal right to sa fety at work and the con sti tu ti o nal right to work he alth 
are po stu la ted un der Ar tic les XVII and XX ali ke. Work hygi e ne and oc cu pa ti o nal 
he alth, the two sub do ma ins of work he alth, are not men ti o ned ex pres sis ver bis in 
the Fun da men tal Law of Hun gary, cer ta inly be ca u se le gi sla tors did not find it 
im por tant to en ter in to de ta ils re gu la ted at the le vel of Acts of Par li a ment. The se 
two rights are de ri ved from the con sti tu ti o nal right to work he alth, thus le a ving 
no con sti tu ti o nal hi a tus. The con cept of ‘the right to he althy wor king con di ti ons’ 
stric to sen su co vers work hygi e ne. Ac cor ding to Ar tic le XVII, pa ra. (3), of the 
Hun ga rian Fun da men tal Law, ‘Every em ployee  shall ha ve the right to wor king 
con di ti ons which re spect his or her he alth, sa fety and dig nity.’ Thus, the Fun da-
men tal Law ex pands the de no ta ti ve me a ning of ‘the right to he althy wor king 
con di ti ons’ and con si ders work hygi e ne as a me ans to en su re not only work he alth, 
but al so sa fety at work and the hu man right to dig nity. This last com po nent, the 
hu man right to dig nity, is a per so nal right with va ri o us links to the right to he alth 
on the le vel of con sti tu ti o nal per so nal rights.

EU mem ber sta tes se em to form an éli te gro up wit hin Eu ro pe, and not only 
in the fi eld of so cial rights. Ar tic le 35 of the Char ter of Fun da men tal Rights of the 
Eu ro pean Union dec la res as fol lows: ‘Everyone has the right to ac cess to pre ven-
ti ve he al thca re and the right to be ne fit from me di cal tre at ment un der the con di ti-
ons esta blis hed by na ti o nal laws and prac ti ces. A high le vel of hu man he alth 
pro tec tion shall be en su red in the de fi ni tion and im ple men ta tion of all the Uni on’s 
po li ci es and ac ti vi ti es.’ Ar tic les 31 and 32 of the Char ter dec la re everyone’s right 
to he althy wor king con di ti ons.

It is cle ar that EU mem ber sta tes are su pra na ti o nally pus hed to le gi sla te on 
he alth law and to ma ke he al thca re ser vi ces ac ces si ble for the ir ci ti zens. The Char-
ter do es not pro vi de that everyone has the right to he al thca re ser vi ces for free, 
tho ugh the spi rit of the Char ter ur ges EU mem ber sta tes not to le a ve the ir ci ti zens 
wit ho ut ap pro pri a te me di cal ca re just be ca u se they can not pay for tre at ment.

In mar ket eco no mi es, ma king all he al thca re ser vi ces free of char ge wo uld 
be co un ter-pro duc ti ve, so the re is no ro om for such a le gal norm in the EU Char-
ter of Fun da men tal Rights. The Char ter le a ves it to EU mem ber sta tes to con sti-
tu ti o na li ze the prin ci ple of he al thca re ser vi ces as be ing free of char ge or not. This 
prin ci ple is not con si de red as a su pra na ti o nal con sti tu ti o nal prin ci ple wit hin the 
EU. Furt her mo re, the re was no to tally cost-free he al thca re system du ring the two 
de ca des of the so cial mar ket eco nomy in Hun gary (1989–2011).
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As to the right to he althy wor king con di ti ons, it is rat her a mat ter of eco no-
mic hu man rights than one of so cial hu man rights. This hu man right is that of the 
em ployee s, and to be em ployed  is an eco no mic qu e sti on, not a so cial one. Ho we-
ver, the right to he althy wor king con di ti ons is a hu man right of a dual cha rac ter:

- it has an eco no mic pur port and
- it al so has a cer tain so cial pur port.

The eco no mic pur port is that hol ders of fi nan cial ca pi tal are only al lo wed to 
em ploy per sons wit ho ut fi nan cial ca pi tal suf fi ci ent to li ve on if they can of fer them 
wor king con di ti ons which do not in frin ge on the ir right to he alth. The so cial pur-
port is that em ployee s’ right to he alth is equ al to the right to he alth of all in di vi-
du als, in clu ding tho se who are not em ployed  be ca u se (a) they ha ve suf fi ci ent fi-
nan cial ca pi tal to li ve on, (b) they are al ready re ti red or (c) they can not be em ployed  
for any ot her re a son.

A need for le gal pro tec tion of the em ployed  da tes back to an ci ent ti mes. The 
qu a lity of he althy wor king con di ti ons was, for cen tu ri es, not an im por tant fac tor 
in the eco no mic fun cti o ning of the sta te. He althy wor king con di ti ons as a hu man 
right only emer ged in the 19th cen tury, and, in most co un tri es in the de ve lo ping 
world as well as in so me co un tri es in the so-cal led de ve lo ped world, this hu man 
right is still lac king be ca u se the eco no mic fun cti o ning of the sta te pre do mi na tes 
over re spect for so cial hu man rights. Un he althy wor king con di ti ons can be de tec-
ted in so me Ea stern Eu ro pean co un tri es. Ab sent so cial and eco no mic et hics, so lely 
po si ti ve law is not suf fi ci ent to en su re he althy wor king con di ti ons. The lack of a 
pro per et hi cal ap pro ach among em ployer s hin ders the pro per fun cti o ning of the 
law. All that can not be bla med on the ru les of the mar ket eco nomy. The mar ket 
eco nomy mal fun cti ons in co un tri es whe re so cial rights, such as the right to he althy 
wor king con di ti ons, suf fer from an axi o lo gi cal de fi cit. A con sti tu ti o na li zed hu man 
right must be re spec ted by all ac tors in a mar ket eco nomy. No eco no mic ac tor is 
le gally al lo wed to dis re gard any con sti tu ti o nal va lue. For exam ple, Sec tion 35 of 
the Was hing ton Sta te Con sti tu tion dec la res that ‘the le gi sla tu re shall pass ne ces-
sary laws for the pro tec tion of per sons wor king in mi nes, fac to ri es and ot her 
em ployments dan ge ro us to li fe or de le te ri o us to he alth’. The word ‘he alth’ oc curs 
ten ti mes in that con sti tu tion.

The hu man right to he alth cor re la tes with the hu man right to li fe. In the USA, 
ac cor ding to Hood, the re was ‘a shift in the na tu re of pro fes si o nal ex per ti se do-
mi na ting the fe de ral bu re a uc racy du ring the 1970s and 1980s, as chan ging con-
cep ti ons of he alth and sa fety re gu la tion du ring this pe riod ga ve aca de mic eco no-
mists the op por tu nity to ma ke new cla ims abo ut the ex clu si ve aut ho rity of mic-
ro e co no mic the ory for un der stan ding the eco no mic va lue of li fe in fe de ral plan-
ning. […] Pri cing hu man li fe re sults not only from the re ne go ti a tion of mo ral 
bo un da ri es aro und the eco no mic lo gic of the mar ket, but al so from the re or ga ni-
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za tion of ex pert aut ho rity and the con so li da tion of sci en ti fic ex per ti se aro und both 
the me a ning and the me a su re ment of va lue.’11

Ac cor ding to Ar tic le 11(1)(f) of the UN Con ven tion on the Eli mi na tion of 
All Fo rms of Di scri mi na tion aga inst Wo men (1979), ‘Sta tes Par ti es shall en su re, 
on a ba sis of equ a lity of men and wo men, the sa me rights, in par ti cu lar, in ter alia, 
the right to pro tec tion of he alth and to sa fety in wor king con di ti ons, in clu ding the 
sa fe gu ar ding of the fun ction of re pro duc tion.’ This to pic se ems to be a hi sto ri cal 
one in the Eu ro pean Union and in North Ame ri ca, tho ugh the hi a tus of it is an 
ex tant so ur ce of so cial inju sti ce in many de ve lo ping co un tri es and it ero des the 
hu man right to he althy wor king con di ti ons, even if, in the ory, this right is do me-
sti cally con sti tu ti o na li zed.

5. THE RIGHT TO A HE ALTHY EN VI RON MENT

In te gra tion of Eu ro pean he alth law has long been mo re vi si ble in EU mem ber 
sta tes than in ot her Eu ro pean sta tes. This phe no me non is due to Eu ro pean Union 
le gi sla tion, which is (not only) so ci ally mo re sen si ti ve and mo re in te gra ti ve than 
that of ot her Eu ro pean in ter na ti o nal or ga ni za ti ons. Ho we ver, in 2006, in the ca se 
of Ma ran go po u los Fo un da tion for Hu man Rights v Gre e ce, the Eu ro pean Com-
mit tee of So cial Rights ex pli citly re cog ni sed the ‘right to a he althy en vi ron ment’ 
as em bo died in the right to he alth un der the Eu ro pean Con ven tion on Hu man 
Rights.12 Si mi larly, ac cor ding to Co hen, ‘Amen ding the Was hing ton Sta te Con-
sti tu tion to in clu de a po si ti ve right to a he althy en vi ron ment wo uld not be a ra di-
cal de par tu re from cur rent po licy.’13 The re is an ap pa rent hi a tus in the law of 
so me eco no mi cally de ve lo ped and le gally de moc ra tic sta tes. Glo bally, it is still 
qu e sti o na ble whet her the right to a he althy en vi ron ment re ally sho uld be con sti-
tu ti o na li zed or if it is un ne ces sary.14 Na tu ral law may suf fi ce wit ho ut le gi sla tion; 
ho we ver, po si ti ve law is in di spu tably a su re way to pro vi de le gal cer ta inty.

Ar tic le XX of the Fun da men tal Law of Hun gary as serts that the pro tec tion 
of the en vi ron ment is a con sti tu ti o nal va lue that pro mo tes everyone’s right to physi-

11 K Hood, ‘The sci en ce of va lue: eco no mic ex per ti se and the va lu a tion of hu man li fe in US 
fe de ral re gu la tory agen ci es’ (2017) 47 So cial Stu di es of Sci en ce 441−465.

12 M Trilsch, ‘Eu ro pean Com mit tee of So cial Rights: the right to a he althy en vi ron ment’ 
(2009) 7 In ter na ti o nal Jo ur nal of Con sti tu ti o nal Law 530.

13 DR Co hen, ‘Fo re ver ever green: amen ding the Was hing ton Sta te Con sti tu tion for a he althy 
en vi ron ment’ (2015) 90 Was hing ton Law Re vi ew 349−404.

14 On the right to a he althy en vi ron ment and su sta i na ble de ve lop ment in the Re pu blic of 
Se r bia: D. Po pov, Na če la zaš ti te ži vot ne sre di ne u do ku men ti ma Uje di nje nih na ci ja, Evrop ske 
uni je i Za ko na o zaš ti ti ži vot ne sre di ne Re pu bli ke Sr bi je, Zbor nik ra do va Prav nog fa kul te ta u 
No vom Sa du, 2/2013, 139-145.
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cal and men tal he alth.15 The ro le of en vi ron men tal pro tec tion is al so stres sed in 
Ar tic le XXI, which po stu la tes everyone’s right to a he althy en vi ron ment. The 
con sti tu ti o nal right to a he althy en vi ron ment is ba sed on the va lue of hu man he alth. 
This va lue is spe ci fied in the Hun ga rian Act on He alth. In con trast, pro tec tion of 
the en vi ron ment, which al so pro mo tes hu man he alth, is spe ci fied wit hin the Hun-
ga rian Act on En vi ron men tal Pro tec tion. The dif fe ren ce can be ex pla i ned with the 
dog ma tic ap pro ach. The pro tec tion of the en vi ron ment puts an ac cent on the en vi-
ron ment, which is an ob jec ti ve va lue. All pe o ple sho uld re spect this ob jec ti ve va lue 
to pre ser ve the en vi ron ment for fu tu re ge ne ra ti ons. The va lue of a he althy en vi-
ron ment is a su bjec ti ve va lue with a con tent that va ri es from one in di vi dual to 
anot her. A he althy en vi ron ment do es not ne ces sa rily mean the sa me for all in di vi-
du als. For exam ple, a per son with asthma ne eds an en vi ron ment that dif fers from 
that of an ot her wi se he althy per son. The con cept of a he althy en vi ron ment may 
con tain va ri o us se man tic ele ments, thus ma king the va lue of a he althy en vi ron ment 
a su bjec ti ve va lue. Ho we ver, this va lue is re pre sen ted by everyone’s con sti tu ti o nal 
right to a he althy en vi ron ment. This me ans that the Hun ga rian sta te en su res a he-
althy en vi ron ment for all, even if this con sti tu ti o nal norm might pla ce a se ri o us 
bu r den on the sta te of Hun gary. This is the o re ti cally good, but might re sult in si-
tu a ti ons in which the sta te can not ful fil its task to pro vi de a he althy en vi ron ment.

The pro tec tion of en vi ron men tal ele ments is an ob jec ti ve va lue, tho ugh it is 
not re stric ted to the hu man en vi ron ment: na tu ral va lu es, such as ani mal rights, 
na tu re con ser va tion and the pro tec tion of flo ra are al so parts of the pro tec tion of 
en vi ron men tal ele ments. The pro tec tion of the bu ilt en vi ron ment is so lely in the 
in te rests of hu man be ings. The pro tec tion of the na tu ral en vi ron ment is pa rtly in 
the in te rests of hu man be ings and partly in the in te rests of the flo ra and fa u na. 
All that is re gar ded from the aspect of hu man rights, which me ans that the pro-
tec tion of the en vi ron ment is an ob jec ti ve hu man va lue. From a hu man rights 
per spec ti ve, this is cor rect; ho we ver, it se ems to be in cor rect from an en vi ron-
men ta list vi ew po int. One do es not ha ve to be an eco-anar chist to ac cept that, 
be si des hu man rights, ani mals and plants sho uld al so be pro tec ted by law. The 
wor ding of the Hun ga rian Fun da men tal Law con si ders the hu man right to a he-
althy en vi ron ment as a con sti tu ti o nal va lue, whi le the flo ra and fa u na enjoy an 
in di rect con sti tu ti o nal pro tec tion (un der Ar tic le P). All this de ri ves from the le gal 
stand po int that plants and ani mals are not pe r sons. It is true that the new Hun ga-
rian Ci vil Co de as well as the Au strian, Ger man and Swiss Ci vil Co des dec la re 
that ani mals are not simply chat tel. The Cri mi nal Co des of the se co un tri es fur nish 
ani mals with le gal pro tec tion aga inst tor tu re. Alt ho ugh ani mals are un der stood 

15 See al so: J Szal ma, ’Magyarország Alaptörvényéről’, (2011) 58 Magyar Jog 641-650. See 
al so: G Horváth, ’The re ne wed con sti tu ti o nal le vel of en vi ron men tal law in Hun gary’, (2015) 56 
Ac ta Ju ri di ca Hun ga ri ca, 302-316. See al so: A Dudás, ’Na ce la po li ti ke za sti te zi vot ne sre di ne u 
pra vu Evrop ske uni je’, (2013) 47 Zbor nik Ra do va Prav ni Fa kul tet (No vi Sad) 377-390.
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to be sen si ti ve li ving be ings in the law of most de ve lo ped co un tri es, the law pro-
vi des that ani mals are me re ob jects with con sti tu ti o nal pro tec tion. Hun ga rian 
con sti tu ti o nal law do es not re gard ani mals as sen si ti ve li ving be ings, thus fal ling 
be hind the Hun ga rian ci vil law and cri mi nal law. This re luc tan ce in Hun ga rian 
con sti tu ti o nal law se ems inex pli ca ble and le a ves a dog ma tic la cu na in Hun ga rian 
law. This phe no me non hig hlights the fact that it is so cial and sci en ti fic de ve lop-
ment that pus hes for ward le gal de ve lop ment rat her than the in ver se.

No wa days, such le gal dis pu tes as tho se bet we en to bac co com pa ni es and 
sta tes with na ti o nal an ti-to bac co le gi sla tion in vo ke eco no mic con si de ra ti ons of 
the so cial hu man right to he alth. In many co un tri es, to bac co com pa ni es tend to 
dis pu te na ti o nal an ti-to bac co le gi sla tion sub ju di ce. The co un tri es con cer ned at-
tempt to de ve lop the re a so ning that all tho se le gi sla ti ve pro ducts pro mo te the in-
ter na ti o nal hu man right to he alth, as well as the na ti o nal con sti tu ti o nal right to 
he alth.16 The ob ser va tion must be ma de that to bac co com pa ni es mostly wish to 
pro tect the ir eco no mic in te rests and that the so cial right to he alth is be co ming 
de te ri o ra ted by the over whel ming eco no mic in te rests of tho se com pa ni es and by 
the do me stic le gi sla tion that en de a vo urs to en su re a free mar ket eco nomy.

6. THE COR RE LA TION OF THE RIGHT TO HE ALTH  
WITH THE RIGHT TO DIE

The right to li fe and the right to hu man dig nity are in ter re la ted. The qu e sti-
on ari ses whet her the hu man right to he alth is al so re la ted to the right to hu man 
dig nity. Ac cor ding to the ma jor cur rent Eu ro pean ju di cial in ter pre ta tion, the re is 
al ways dig nity in hu man li fe – whet her he althy or un he althy. I be li e ve that that 
the re is less dig nity in im pa i red hu man he alth. When it co mes to a li fe with da-
ma ged he alth, one might spe ak of a li fe wit ho ut dig nity. In tho se co un tri es, whe-
re the ac ti ve fo rm of eut ha na sia or at le ast the in sti tu tion of physi cian-as si sted 
su i ci de is le gal, if a per son with im pa i red he alth ar ri ves at a li fe wit ho ut dig nity, 
this per son is al lo wed to put an end to the ir li fe.17 The le gal pre con di ti ons to 
exer ci se the right to die are de ter mi ned by law.18 In Eu ro pe and Ame ri ca, this 
right is as sig ned to ci ti zens of an in cre a sing num ber of sta tes. This le gi sla ti ve 
ten dency shows that not all hu man li ves are mar ked by hu man dig nity, but only 
tho se which are as so ci a ted with a ‘he althy’ cha rac ter. It wo uld be a slip pery slo pe 

16 EU Pe ters mann, ‘How to re con ci le he alth law and eco no mic law with hu man rights? 
Ad mi ni stra tion of ju sti ce in to bac co con trol dis pu tes’ (2015) 10 Asian Jo ur nal of WTO & In ter na-
ti o nal He alth Law and Po licy 27−28.

17 M Ju lesz, ‘Ac ti ve eut ha na sia, or as si sted su i ci de?’ (2016) 157 Or vo si He ti lap 1595−1600.
18 Mo re on et hi cal dil le mas tied to eut ha na sia: D. Si mo vić, B. Si me u no vić-Pa tić, Eu ta na-

si ja i etič ke di le me – ljud sko do sto jan stvo na spram sve to sti ži vo ta, Zbor nik ra do va Prav nog 
fa kul te ta u No vom Sa du, 2/2017, 317-336.
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to as sert that all un he althy li ves lack dig nity. Ac cor ding to the Hun ga rian Fun da-
men tal Law, two in ter pre ta ti ons may ari se:

- one is that per sons who li ve an un he althy li fe sho uld be al lo wed to enjoy at le ast 
physi cian-as si sted su i ci de as a he al thca re ser vi ce co ve red by so cial se cu rity;

- the ot her is that no sick per son may be ai ded in en ga ging in an act of su i ci de 
and no physi cian is al lo wed to en ga ge in an act of kil ling a pa ti ent.
Sin ce the Fun da men tal Law of Hun gary ne it her ex pli citly re cog ni ses the right 

to die as a con sti tu ti o nal right, nor do es it pro hi bit it, Hun ga rian con sti tu ti o nal law 
do es not con si der it as a con sti tu ti o nal va lue. The lack of an ex pres sis ver bis pro-
hi bi tion of the right to die le a ves ro om for fu tu re le ga li sa tion (i.e. the right to ac ti-
ve eut ha na sia or physi cian-as si sted su i ci de). The glo bal hu man right to he alth do es 
not ne ces sa rily imply the right to die when the he alth of an in di vi dual is im pa i red 
to the po int of lac king dig nity. Na ti o nal le gi sla tors are free to grant ci ti zens the 
right to die or not. In most co un tri es in Eu ro pe and No rth Ame ri ca, the in sti tu tion 
of pas si ve eut ha na sia is le gal. This is a first step to ward le ga li sing all fo rms of the 
right to die. If we ta ke the USA, for exam ple, it has been a long jo ur ney to the cur-
rent le ga li sa tion of physi cian-as si sted su i ci de the re – and this only ap pli es in six 
Ame ri can sta tes and in Was hing ton DC.19 It se ems dif fi cult to ac cept that an un-
he althy li fe may lack dig nity for cer tain ci ti zens and that it is not un con sti tu ti o nal 
to al low tho se ci ti zens to opt for the right to die. Ac cor ding to Gan zi ni, ‘Con cerns 
that le ga li sa tion wo uld un der mi ne the de ve lop ment of pal li a ti ve ca re and be dis-
pro por ti o na tely uti li sed by pa ti ents una ble to ac cess good end of li fe ca re ha ve been 
un fo un ded.’20 Ac cor ding to Qu ill, ‘Pal li a ti ve ca re and ho spi ce sho uld be the stan-
dards of ca re for all ter mi nally ill pa ti ents. The fi rst pla ce for cli ni ci ans to go when 
re spon ding to a re qu est for as si sted de ath is to en su re the ade qu acy of pal li a ti ve 
in ter ven ti ons. Alt ho ugh such in ter ven ti ons are ge ne rally ef fec ti ve, a small per cen-
ta ge of pa ti ents will suf fer in to le rably de spi te re ce i ving sta te-of-the -art  pal li a ti ve 
ca re, and a few of the se pa ti ents will re qu est a physi cian-as si sted de ath.’21 Ac cor ding 
to Stro neg ger et al., ‘In most Eu ro pean co un tri es, the at ti tu des re gar ding the ac-
cep ta bi lity of ac ti ve eut ha na sia ha ve cle arly chan ged in the po pu la tion sin ce World 
War II. […] Et hi cal con vic ti ons of me di cal doc tors se em to fall back be hind a hig-
her va lu a tion of the au to nomy of the pa ti ent.’22

The dan ger of the slip pery slo pe emer ges when men tally ill per sons are al-
lo wed to opt for ac ti ve eut ha na sia or physi cian-as si sted su i ci de. This slip pery 
slo pe can be avo i ded if the right to ac ti ve eut ha na sia or physi cian-as si sted su i ci de 

19 M Ju lesz, ‘Ac ti ve eut ha na sia in Co lom bia and as si sted su i ci de in Ca li for nia’ (2016) 157 
Or vo si He ti lap 174−179.

20 L Gan zi ni, ‘Le ga li sed physi cian-as si sted de ath in Ore gon’ (2016) 16 QUT Law Re vi ew 76−83.
21 TE Qu ill, ‘Physi ci ans sho uld as sist in su i ci de when it is ap pro pri a te’ (2012) 40 Jo ur nal of 

Law, Me di ci ne and Et hics 57−65.
22 WJ Stro neg ger et al., ‘Chan ging at ti tu des to wards eut ha na sia among me di cal stu dents in 

Au stria’ (2011) 37 Jo ur nal of Me di cal Et hics 227−229.
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is only gran ted to tho se men tally ill per sons with le gal ca pa city. For exam ple, 
chro nic de pres sion do es not ne ces sa rily ma ke the pa ti ent le gally in ca pa ble, tho ugh 
it cer ta inly ca u ses un be a ra ble suf fe ring. All this re a so ning is ba sed on le gal dog-
ma tics, which de fi nes the right to he alth as the right to physi cal and men tal he alth. 
The right to men tal he alth can al so be re la ted to the right to die, tho ugh a much 
mo re at ten ti ve exa mi na ti on of each and every ca se is ne ces si ta ted than in the ca-
se of im pa i red physi cal he alth.

The right to he alth and the right to die are cle arly re la ted to each ot her. The 
strength of this re la ti on ship de pends on the par ti cu lar po si tion held by le gal scho-
lars. One may sta te that this re la ti on ship is we a ke ned by re li gi o us or et hi cal as-
pects. Ot hers may as sert that the plu ra lity of re li gi o us and et hi cal va lu es brings 
abo ut a fa irly strong re la ti on ship bet we en the right to he alth and the right to die. 
Wit ho ut bi as, I can ac cept both the the ory of a strong cor re la tion, for ti fied by re-
li gi o us in dul gen ce and per mis si ve et hics, and the the ory of a we ak cor re la tion. It 
is the task of na ti o nal le gi sla tors to de ci de which the ory to opt for. At any ra te, a 
le gi sla ti ve pro duct that le ga li ses the right to die must be con sti tu ti o nally well-fo-
un ded. It is not suf fi ci ent to dec la re that the right to die is not un con sti tu ti o nal.

In the Hun ga rian le gal system, the right to he alth is en su red by the sta te and 
it is al so an obli ga tion of each and every ci ti zen to pro tect the ir own and each ot her’s 
he alth (Act on He alth, Sec tion 5); ho we ver, the re is me rely a we ak cor re la tion bet-
we en the right to he alth and the right to die. This we ak cor re la tion is re pre sen ted by 
the right to pas si ve eut ha na sia. The le gal in sti tu tion of pas si ve eut ha na sia da tes back 
two de ca des in Hun gary. It is still a long road to the le ga li sa tion of ac ti ve eut ha na sia 
and physi cian-as si sted su i ci de. In 2003, a mem ber of the Hun ga rian Con sti tu ti o nal 
Co urt is sued an opi nion to the ef fect that it is not the task of the Con sti tu ti o nal Co-
urt to de ci de on the le ga li sa tion of the right to die and that this le gal in sti tu tion is 
not un con di ti o nally un con sti tu ti o nal (Pa ral lel opi nion is sued by András Holló, Jud-
gment of 28 April 2003 of the Con sti tu ti o nal Co urt of Hun gary, No. 22/2003).

I be li e ve that in Hun gary, if we lo ok far in to the fu tu re, a pos si ble le ga li sa tion 
of ac ti ve eut ha na sia and physi cian-as si sted su i ci de sho uld be pre ce ded by an 
amend ment to the Fun da men tal Law. This is my opi nion, even if in prac ti ce it 
me ans that the right to die can not be ex pan ded soon. The con sti tu ti o nal right to 
he alth may be in ter pre ted in many ways, ex cept for cur ta i ling ci ti zens’ exi sting 
li ber ti es. The in sti tu ti ons of ac ti ve eut ha na sia and physi cian-as si sted su i ci de wo-
uld not cur tail ci ti zens’ li ber ti es; ho we ver, tan gi ble re li gi o us and et hi cal ob jec ti ons 
ne ces si ta te the pre ci se draf ting of an amend ment to the Fun da men tal Law of 
Hun gary be fo re la un ching a le gi sla ti ve pro cess.

Ac cor ding to Biggs, ‘In En gland and Wa les, as si sted su i ci de re ma ins pro hi-
bi ted by the Su i ci de Act 1961, as amen ded by the Co ro ners and Ju sti ce Act 2009, 
Sec tion 59, and eut ha na sia is re gar ded as ho mi ci de un der com mon law. The Su i-
ci de Act 1961 was in tro du ced lar gely to abro ga te the ru le of law whe reby it is a 
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cri me to com mit su i ci de (Su i ci de Act 1961, Sec tion 1). Pri or to that, su i ci de was 
re gar ded as self-mur der and a per son who at temp ted su i ci de co uld be pro se cu-
ted.’23 The dec ri mi na li za tion of su i ci de was a hu ge step to ward wi de ning the right 
to self-de ter mi na tion of sick per sons, not only in En gland and Wa les, but al so in 
Hun gary and in ot her co un tri es with ap pro pri a te le gi sla tion. The right to su i ci de 
among sick per sons still do es not en com pass ai ding pa ti ents in the act of su i ci de. 
An un he althy li fe may be a va lu a ble li fe. Sho uld pa ti ents re ally ob tain the right 
to com mit su i ci de? In En gland and Wa les, as well as in Hun gary, the an swer is 
yes. Sho uld pa ti ents re ce i ve as si stan ce in the act of su i ci de? In En gland and Wa les, 
as well as in Hun gary, the an swer of the le gi sla tors is at pre sent no. Co uld this 
an swer be chan ged? The re spon se is an un cer tain yes be ca u se su i ci de and as si sted 
su i ci de sho uld not be the pri mary re ac ti ons of pa ti ents to the pro spect of an un-
he althy li fe, even if this li fe in vol ves suf fe ring and the end of li fe is ne ar. In the 
Pre am ble to the Con sti tu tion of the World He alth Or ga ni za tion (1946), we read 
that ‘he alth is a sta te of com ple te physi cal, men tal and so cial well-be ing and not 
me rely the ab sen ce of di se a se or in fir mity’. This as ser tion might the o re ti cally 
ser ve to en lar ge the right to die to in clu de ca ses in which lack of good he alth is 
ba sed not on a physi cal or men tal il lness, but rat her on a very low stan dard of li-
ving. I be li e ve that this the ory sho uld not be used to le ga li se any form of the right 
to die. Low so cio-eco no mic well-be ing sho uld not ser ve as a re a son to le ga li se 
eut ha na sia or as si sted su i ci de.

7. PLAY ON WORDS AND UN CON STI TU TI O NAL RE A LITY

The right to he alth is a con sti tu ti o nal right not only in de ve lo ped de moc ra-
ci es, but al so in co un tri es such as North Ko rea. Ar tic le 57 of that co un try’s Con-
sti tu tion dec la res the pe o ple’s con sti tu ti o nal right to a hygi e nic en vi ron ment and 
wo r king con di ti ons. Ar tic le 43 dec la res that ‘the sta te shall put the prin ci ples of 
so ci a list edu ca tion in to prac ti ce and ra i se the new ge ne ra tion to be […] mo rally 
so und and physi cally he althy’. Ar tic le 56 dec la res that ‘the sta te shall con so li da te 
and de ve lop the system of uni ver sal free me di cal se r vi ce, and con so li da tes the 
dis trict doc tor system and the system of pre ven ti ve me di ci ne to pro tect pe o ple’s 
li fe and im pro ve wor king pe o ple’s he alth’. The se po stu la tes re call the era of 1950s 
Hun gary. The right to he alth was a con sti tu ti o nal right ac cor ding to Ar tic le 47 of 
the co un try’s Con sti tu tion of 1949: ‘The Pe o ple’s Re pu blic of Hun gary pro tects 
the wo r king pe o ple’s he alth and ta kes ca re of the unem ployed. The Pe o ple’s Re-
pu blic of Hun gary en su res this pro tec tion by or ga ni zing so cial se cu rity and by 
pro vi ding he al thca re.’

23 H Biggs, ‘From dis pas si o na te law to com pas si o na te out co mes in he al thca re law, or not’ 
(2017) 13 In ter na ti o nal Jo ur nal of Law in Con text 179.
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This re sem blan ce bet we en the text of North Ko re a’s Con sti tu tion in ef fect 
and that of the Con sti tu tion of the Pe o ple’s Re pu blic of Hun gary is due to the hi-
sto ri cal fact that com mu nism was the o re ti cally bu ilt on the le gi ti ma ting po wer of 
the wo r king pe o ple. Li ke that of com mu nist No rth Ko rea to day, the first aim of 
com mu nist Hun gary was to pro tect ‘the he alth of the wor king pe o ple’. This is a 
hu man rights con cep tion ta ken from the la te 19th cen tury. The ot her si de of the 
coin is that the hi sto ri cal facts show that the he alth of wor king pe o ple was fa irly 
po or in com mu nist Hun gary, just as it is in com mu nist No rth Ko rea to day. Thus, 
the me re dec la ra tion of the pro tec tion of wor king pe o ple’s he alth do es not re sult 
in a pro perly fun cti o ning he al thca re system; in fact, wor king pe o ple’s he alth re-
ma ins be low glo bally ac cep ted stan dards in the lat ter co un try. Al so, the o re ti cally, 
one might as sert that the hig hest at ta i na ble le vel of he alth in a par ti cu lar co un try 
re la tes to that very co un try, and, thus, the De moc ra tic Pe o ple’s Re pu blic of Ko rea 
ful fils its con sti tu ti o nal task to en su re a he al thca re system which can be lo cally 
at ta i ned as a ma xi mum. This is, of co ur se, a play on words. The hi sto ri cal per-
spec ti ve ma kes it cle ar for the re a der that a pre ci sely wo r ded Con sti tu tion is in-
suf fi ci ent to en su re hu man rights in prac ti ce. Ac cor ding to the Pre am ble to the 
Con sti tu tion of the World He alth Or ga ni za tion (1946), ‘Une qu al de ve lop ment in 
dif fe rent co un tri es in the pro mo tion of he alth and con trol of di se a se, espe ci ally 
com mu ni ca ble di se a se, is a com mon dan ger.’ Ac cor ding to Ar tic le II of the WHO 
Dec la ra tion of Al ma-At a (1978), ‘The exi sting gross ine qu a lity in he alth sta tus of 
the pe o ple par ti cu larly bet we en de ve lo ped and de ve lo ping co un tri es as well as 
wit hin co un tri es is po li ti cally, so ci ally and eco no mi cally unac cep ta ble and is, 
the re fo re, of com mon con cern to all co un tri es.’ From the aspect of the hi story of 
the hu man right to he alth, Ar tic le V of this dec la ra tion is, by and lar ge, of out-
stan ding re le van ce: ‘Go vern ments ha ve a re spon si bi lity for the he alth of the ir 
pe o ple which can be ful fil led only by the pro vi sion of ade qu a te he alth and so cial 
me a su res. The main so cial tar get of go vern ments, in ter na ti o nal or ga ni za ti ons and 
the who le wo rld com mu nity in the co ming de ca des sho uld be the at ta in ment by 
all pe o ples of the world by the year 2000 of a le vel of he alth that will per mit them 
to lead a so ci ally and eco no mi cally pro duc ti ve li fe.’

The right to he alth was not a hu man right be fo re the emer gen ce of the prin-
ci ple of de moc ra tic equ a lity. ‘Wo r king pe o ple’ co uld not pur cha se good he al thca-
re ser vi ces, so they be ca me use less to em ployer s as well as to the sta te when they 
fell ill. In the 19th and 20th cen tu ri es, this was one of the scre a ming inju sti ces to 
be era di ca ted. The re are exam ples in le gal hi story of tri als that at temp ted to put 
a halt to this so ur ce of ine qu a lity. One can not pre dict whet her the hu man right to 
he alth will ever be put in to prac ti ce thro ug ho ut the world. In deed, the evo lu tion 
of the right to he alth is cor re la ted with the axi o lo gi cal de ve lop ment of each and 
every co un try. Thus, the qu a lity of the right to he alth is highly de pen dent on the 
ru ling po li ti cal system, not to men tion eco no mic re so ur ces.
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Устав но пра во на здра вље у Ма ђар ској

Сажетак:У Ма ђар ској, пра во на здра вље прет по ста вље но је Основ-
ним за ко ном из 2011. го ди не. Прав на исто ри ја устав ног пра ва на здра вље у 
Ма ђар ској да ти ра из 1949. го ди не, иа ко је то ме прет хо ди ла ра ни ја прет по-
став ка о со ци јал ним људ ским пра ви ма. Ма ђар ско устав но пра во на здра вље 
прет по ста вља нај ва жни је но ми нал не еле мен те људ ског пра ва на здра вље. 
Мо же се при ме ти ти да се ко му ни стич ки тип устав ног пра ва на здра вље 
у ве ли кој ме ри раз ли ку је од пра ва на здра вље уну тар де мо крат ке вла да ви не 
пра ва. Ма ђар ски устав из 1949. го ди не и Устав Де мо крат ске Ре пу бли ке 
Ко ре је тре нут но на сна зи ре флек ту ју кон цеп ци ју со ци јал них људ ских пра ва 
де вет на е стог ве ка. У Ма ђар ској да нас не ма про сто ра за слич но раз у ме ва-
ње. Са да шње ма ђар ско устав но пра во на здра вље је об ли ко ва но пре ма по-
тре ба ма дру штва у окви ру сло бод не тр жи шне еко но ми је.

Кључнеречи: пра во на здра вље, устав не вред но сти, људ ска пра ва, 
Ма ђар ски Основ ни за кон из 2011. го ди не, ко р пус људ ског пра ва на здра вље.

Да тум при је ма ра да: 09.12.2017. 


