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OLJIYKA O IIOBERAKBY OCHOBHOI
KAIIUTAJIA APYIITBA C O PAHMUYEHOM
OJITOBOPHOIII'RY HOBUM VYJIO3MA!

Cannceiiak: Oonykom o itogehiarby 0CHOBHOZ KAUUTHAA U3PAJICABA CE B0/bA
Opywinea 3a uzepuiervem iogehara ocHosHoZ kaiuiuana. OOnyxy o oseharsy
OCHOBHOZ KAUUIUANA OPYUIUBA C OCPAHUUEHOM 002080PHOWNY MOdIce OoHewu uc-
KwYuu6o ckyiwinuna. CKyiuimiuHcKom 00YKOM 8Pl ce hopmuparse u uspaica-
8arbe 80/be Opeana (CKywiiune), Kojy opyuineo cmaiupa ceojom. CKyuwinuna je
Op2aH OPYWIIBA U FbeHA 00NLYKA UPAGHO UpedCiias/ba 806y OPYUIted 0a Cupose-
Oe iloseharbe 0cHO6HOE Katiuiuana. Y wom cmMuciy oonyKa o iosehary 0CHOBHOS
KQUUIAna je camo uHUuyujarnu (ApuipemMnu axiv) y iociuyixy ioseharba 0CHO8HOS
Kauutuanra nosum ynosuma. Ouna, oaxie, Upeociuasba camo jeOHOCUpany uzjasy
80/be OPYWINBA KOJa Je yeMepeHa Ka tlocitojehum uianosuma unu wpehum muyuma
0a yuectugyjy y ociiyiky noseharba ocHosHOZ Kaiutiana. Y deiry 3axona o ipu-
BPEOHUM OPYWTUBUMA KOJU C€ OOHOCU HA OPYUITUBA C OZPAHUYEHOM 002080pHOWY
3AKOH Caopaic Camo HeKOAUKo 00peddu Koje ce OupeKitno o0Hoce Ha tloseharve
OCHOBHOZ KAUUIIAA OPYWINGA C OZPAHUUEHOM 002080pHOWHY. V 6e3u ca octuaium
ipasunuma Koja ce oonoce Ha ioseharbe 0CHO8HOE KalUuaia Opywiuea ¢ 0epa-
HUYeHoM 002080pHowhy yiusphena je cxooHa ipumena 00peddu o ioeseharby 0cHOB-
HOZ Kaiumania akyuonapckoé opywiusa. Cnedciugeno wome, caoprCcuna ooyKe
ipunazohena je UpeeHCIUBEHO 08OM UOCILYUKY KOO AKYUOHAPCKUX OPYWULASA.
060 Huje nHajoosa 3aKoHCKA WeXHUKA 3a ypeherbe 086aK602 BANCHOE HOCULY KA,
Jep y tipakcu 3axiuesa upasuian 00abup oopeddbu Koje ce MO2y UpUMEHUTUU HA
iloseharbe 0CHOBHOE KAUUIMANA OPYWIUBA C 0ZPAHUYEHOM 0020BOPHOULLY.

Kayune peuu: oonyka ckyiiwitiune, 0OCHO8HU Kaniuita, ioseharbe 0CHOBHOZ
KaUuUiaia Ho8UM YI03UMd, U3jasa o Yuucy.

! Pan je moceehen npojexty «IIpaBHa TpaauIija i HOBU [IPABHU U3a30BH» YHjH j€ HOCHIIAILL
[MpaBuu paxynrer y HoBom Cany.
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1. YBOJHE HAIIOMEHE

OCHOBHHU KaluTall IpyIITBa C OTPaHUYEHOM OArOBOpHOUINy je HOBUaHa
BPEIHOCT YIHUCAHUX YJIOra 4jaHOBa JAPYIITBA Y JPYLITBO KOja je perucTpoBaHa
y CKJIaJy ca 3aKOHOM O peructpauuju.’ M3pa3 ynucanu yjior 3Ha4H Ja je ped o
M3HOCY (BpeJHOCTH) 3a KOjH je YJIaH IPyIITBa pey3eo 00aBe3y Ja ra ymjiaTtu uin
yHece, OMJI0 Y TPBOM OCHHBAYKOM aKTy KOJU C€ CaunihaBa MPHIMKOM OCHUBaHha
JIPYIITBA, OUIIO y YITUCHOM YTOBOPY (YTOBOP O yiaramy y ApYIITBO) KOjH ce 3a-
KJbydyje n3Mel)y unaHa ¥ ApYyIITBA NPUIMKOM roBehama OCHOBHOT KamuTaa.
UnaH apyniTBa MoXe UMaTH paBo Ja 00aBe3y yIuiaTe OJIHOCHO YHOIICHA YITH-
CaHOT yJIora KacHHUje U3BPILH, I1a U3 TOT Pa3jora, yuucaHu u ynjaaheHu OogHOCHO
YHETH YJIOT He MOpajy yBeK OuTH jenHaku.’ BpeqHoct ymaheHor oMHOCHO yHe-
TOT yJIOTa MO’Ke OUTH Marba MITU jeJIHaKa BPETHOCTH YITUCAHOT YJIOTa.

OcCHOBHH KamuTal je PUKCHA MPaBHO-PadyHOBOICTBEHA KaTeroprja M He
3aBHCH OJf TPOMEHE BPEJHOCTH UMOBHHE MPUBpeRHOr npymTBa. OH ce MOxe
MEHATH CaMO HAKOH YCIENTHO CIIPOBEJICHOT 3aKOHOM YTBPlEHOT MOCTYIIKA TM0-
Behama WM CMamemha OCHOBHOT KaluTala.

VY npuHLUMIY TIOCTOj€ J1BE IIIaBHE BpcTe oBehama OCHOBHOT KanuTaja Apy-
HITBa ¢ OrpaHuueHoM oaroBopHomihy: 1. EpexTuBHO noBehame 0OCHOBHOT Kalu-
tana u 2. HomuHamHo nmoBehame OCHOBHOT KamuTasa (U3 cpeacraBa QpyITsa).*

Kon edextusHor nopehama 0OCHOBHOT KanuTajia BpLIK ce noBehamke U3 eKcTep-
HUX (UHAHCH]CKUX CpeJIcTaBa Ia ce APYIITBO Ha Taj HAYWH I0AaTHO (pUHAHCHDA.
V 3I1J1 naBoge ce cinenchn HaumHM ToBehara OCHOBHOT KamuTana: 1) HOBUM
yJi03uMa 1ocTojehnX YIaHoBa MM WiaHa KOjU IPUCTYTNA IPYLITBY; 2) MpeTBa-
pameM pe3epBU HIIU JOOUTH JPYIITBA Y OCHOBHHU KalmUTall; 3) IpeTBapameM
(KOHBEp3MjoM) IOTPaKMBaa IIpeMa APYIITBY Y OCHOBHH KanuTam; 4) CTATYCHUM
mpoMeHama Koje uMajy 3a nociequiy nopehame 0CHOBHOT KallUTaJa; 5) mpeTBa-
pameM (KOHBEP3HjOM) IOIATHHUX yIUIaTa y OCHOBHH KaIlMTall.>

EdexTnBaNM moBehameM OCHOBHOT KaruTajla MOTY ce cMaTpartu noseha-
€ OCHOBHOT' KallMTaJla HOBUM YJIO3UMa U MoBehame npeTBapameM (KOHBEP3U-
jOM) MOTpakuBama rpema JIpymTBy y ocHoBHH Kanutai. Mako ce y 31/ mpa-
BU pa3iuka u3Mel)y mopehama OCHOBHOT KanuTaia HOBUM YyJIO3MMa U oBehama
OCHOBHOTI' KaliTaja npeTBapameM (KOHBEP3UjoM) MOTPaKUBama rpemMa Japy-
IITBY Y OCHOBHH KaIHTAaJI, TOBehamke OCHOBHOT KaIlUTalla MpeTBapameM (KOHBEP-

2 Buj. 3akoH 0 MPUBPEIHUM JPYIITBAMA (fasbe ¥ TekeTy u dycHoTtama: 3I1[1), Ciyxbe-
uu ['macuuxk PC, 6p. 36/2011, 99/2011, 83/2014 — np. 3axon u 5/2015, 4. 44, ct. 3.

3 Bun. 3111, 4. 46.

4 Welf Miiller, Burghard Hense (hrsg.), Beck 'sches Handbuch der GMBH — Gesellschaft-
srecht, Steuerrecht, Miinchen 1995, 283.

S Bug. 3110, . 146, ct. 1.
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3WjOoM) TTOTpaKUBama IpeMa JIPYIITBY Y OCHOBHH KaIlUTal, cMaTpa ce Takohe
noBehameM OCHOBHOT KamuTaia HOBUM yio3umMa. Ped je camo o moceOHOj BpCTH
noBeharma OCHOBHOT KaluTajaa HOBUM yJIOTOM. YOCTalloM TakBy ojpen0y 3I1/1
caJIp’K1 KOJl aKIIMOHAPCKUX JpymiTasa: ,,[Tlox moBehameM ocHOBHOT KanmuTaia
HOBHMM YJIO3MMa CMaTpa ce U KOHBEp3Hja Ayra y OCHOBHH KanuTan .5 C 003upom
Ha TO Aa je yTBpleHa cXoHa MpUMEHa oipeion o TIoBehamy 1 CMamb ey OCHOB-
HOT KammuTalla akI[MOHApCKOT JIpyNITBa Ha noBehame U cMamemhe OCHOBHOT
KaruTajga IpyHITBa ¢ OrPaHUYCHOM OJroBopHOIIhy’, HECYMIBHBO je 1a HUje
ped 0 HeKOM IMoceOHOM HauMHYy noBehama ocHOBHOT KamuTana. Crora he y na-
JbeM TEKCTY OMTH UCKIJBYYUBO PEUHU O OJUIYIIH O TIoBeharmy OCHOBHOT KaruTala
HOBHM YJIO3UMa.

EdexTuBHO noBehame 0OCHOBHOT KanuTajia MOKe OMTH MOTHUBHCAHO pa3iiu-
YATHM Pa3JIo3uMa. Jeman o MOTHBA Cy HHBECTHUITMOHHU Pa3JIO3H Tj. TPajHO (hH-
HaHCUpame npuBpeaHor ApymTsa.® [pBo, epekTuBHUM MoBehamkbeM OCHOBHOT
KaruTaja JIpyLITBO CTUYEC HOBY EKOHOMCKY BPEJIHOCT KOjy MOXE Jla KOPHCTH Yy
pa3iIvnuTe MHBECTHUIIMOHE CBpXE. 3a pa3liuKy ol GuHaHCHpama IPYIITBA Ty TEM
M03ajMUIIa YIAHOBA, JOJATHUX YIIaTa WU KPESAUTHOT 33y KUBamka 07 baHaka
noBehamkeM OCHOBHOT KalliTajla HOBUM YJI03UMa IIPUBPEIHO JIPYIITBO CE TPAJHO
¢urancupa’ (yrmaheHr OJHOCHO YHETH YJI03U HE MOTY C€ BPATUTH YJaHOBMMA
JPYIITBA, YIaH Ce HE MOXKE OCIIO00IUTH Mpey3eTe 00aBe3e yIuiaTe OJHOCHO YHO-
mewsa ynora).!? JIpyro, epextiuBHO moBehame OCHOBHOT KamuTaia KOPHCTH CE U
paau mokprha ry0uTaka myTeM T3B. OMJIaHCHOT U3paBHABAHA, HITP. HCTOBPEMEHO
noBehiamkbe OCHOBHOT KalnTajla HOBUM YJIO3MMa U CMarbCHhe OCHOBHOT KaruTasia
panu nokpuha ryouraka. Tpehe,edexkTuBHUM noBehameM OCHOBHOT KamuTala
jada ce KpeIuTHA CIIOCOOHOCT ApyITBa.!!

Ipeamer ananuze y oBoM pany ouhie ojtyka o noseharmy OCHOBHOT Kallu-
Taja, Kao MPUIIPEMHH aKT KOjUM 3allourib-e MOCTyaK noBehama OCHOBHOT Ka-
MATaa HOBUM yio3numa. [lopen Tora, y3rpen he OuTH MOMEeHYTH, H3jaBa O YITHCY
U yIIHCHHU yroBop'? kako Ou ce 60Jbe CXBaTH/IA CYIITHHA MPABHOT KapakTepa
OJUTYKe 0 TIOBehamy OCHOBHOT KamuTaia.

¢ Bun. 3111, 295, cr. 2.

7 Bupg 31T, um. 149, cr. 1

8 Welf Miiller, Burghard Hense (hrsg.), 284.

° Buj. onmupH#je o Tome kKox Biragumup Mapjarckw, ,,CriopeHe YynHua0e Kao JoaaTHa
obaBe3a 4IaHa APYNITBA C OTPaHUIEHOM oAroBopHOUIhy* 360pnuk padosa IlpasnoZ ¢haxyniteiia
v Hosom Caoy 4/2016, 1281-1293.

10 By, 3T/, ui. 46, cr. 3 1 ui. 60, cT. 1.

' Welf Miiller, Burghard Hense (hrsg.), 284.

12 OnmupHUje 0 W3jaBu O yIKCY U YIIUCHOM YyroBOpY BUAETH Koj 3opad Apcuhi, ,,Yiuc
aKIMja ¥ yIHCHU YyroBop* [lpaso u iipugpeda — uacoiiuc 3a upuspeonoupashy iweopujy u upaxcy,
4-6/2016, 41-50.
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2. OIUIYKA O IIOBERABY OCHOBHOI' KAIIMTAIJIA
HOBUM VYJIO3UMA

2.1. IIpaBHM KapakTep OAJyKe

Omyky o moBehamy OCHOBHOT KamuTala JAPYLITBAa C OTPAHUYEHOM O/ITO-
BOpHOIIhy JoHOCH cKymmITHHA. 3 CKYITIITHHCKOM OJITYKOM BpIiH ce hopMupa-
e U U3pakaBamke BOJbE OopraHa (CKyNIITHHE), KOjy APYIITBO CMaTpa CBOjOM.
CKymnIuTHHa je OpraH IpylITBa U HeHa OJUTyKa IIPaBHO MPEICTaBIba BOJbY JIPY-
IITBA JIa CIIpoBee moBehame 0cHOBHOT KanuTaia. OmaykoM o moBehamy ocHOB-
HOT KanuTalla u3pakaBa BoJba APYLITBA 32 M3BPILICHEM MoBehama 0OCHOBHOT
kanuTana. Onioyka je caMo MHHIUjaJIHU — IPUIIPEMHH aKT 3a CIpoBoheme no-
cTynka noBehama ocHOBHOT KanuTana. OHa MpeICTaBiba jeJHOCTPaHy U3jaBy
BOJBE JIPYIITBA KOja je yCMepeHa Ka ImocTojehnM uiaHoBuMa wiin Tpehum muiu-
Ma Jia y4ecTBYjy y NOCTYyNKY noBehama OCHOBHOT KanuTaja. Hanme, unanoBuma
Wi TpehuM JTUIrMa He MOKe ce HAMETHYTH 00aBe3a yIuiaTe OHOCHO YHOIICHa
HOBHX yJiora. [loTeHIjaTHU YITUCHUIY Iy TEeM H3jaBe O YIIUCY TeK Tpeda Jia u3-
pa3e BOJbY J1a yIUINY yJIOTe M YUeCTBY]jy y cripoBolemy moctynka nosehama
OoCHOBHOT KanuTtayia. OmrykoMm o noBehamy OCHOBHOT KaluTalla H3pakaBa ce
MCKJBYUYMBO BOJbA JPYIITBA a HE HHUXOBA JIMYHA BOJbA, YaK M KaJa Cy HA CKYTI-
IITUHY TJAcally 3a OHOIIeHhe TakBe omryke. Mako 3111 He canpxu TUpeKTHY
oapendy o 3a0paHu HamMeTamba 00aBe3e yIuIaTe OTHOCHO YHOIIECHa HOBOT yJIOTa,
HU Yy OIILITEM JIeNly, HU y ofipeidaMa Koje ce OIHOCE Ha JPYIITBO C OTPAaHHYCHOM
oaroBopHourhy'4, TaKBO MPaBUIIO TPOUCTHUYE U3 OMIITHX Hauela YrOBOPHOT
MpaBa v MPUHIIKIA 2y TOHOMH]E BOJBE Y BE3H Ca CTUIAHEM MPaBa v MPEYy3UMabeM
obaBe3a. JInme Mopa Ha HeKM HaYWH N3PAa3UTH BOJBY Ja Ipey3Me odaBesy yriare
OJTHOCHO yHOIIema yiora. Ha To manupekTHo ynyhyje jenna on ogpenou 3111
U3 OIIITET JieJia 3aKoHa: ,,JInma Koja Cy OCHUBAaYKUM aKTOM WJIM Ha APYTH HAYNH
npeysena obaBe3y Ja yIuiate OAHOCHO YHECY y APYIITBO onpehenn ymor oaro-
Bapajy IpYLITBY 3a U3BpLICHE Te 00aBe3e U y 00aBe3M Cy Ja HaAKHAJE MITEeTY
KOja My je TIpOy3pOKOBaHa MPOIYIITAkEM HITH KaIllbeHheM U3BPIICHa Te 0baBe3e™.!?
3akoH, Mel)yTuM, He mperu3npa o KakBOM ,,IPyrOM HadYMHY* Ipey3nMama 00a-
Be3e je ped. Paju Behe npaBHe cUTypHOCTH U 3alITUTE UHTEPECA T3B. MABUHCKUX
4JIaHOBa, Basbasio 6u y 311/ yHeTH onpendy cinrmdHy OHOj Koja je mpeaBrheHa KoJ

B Bun. 31/, 146, cr. 2.

4 MurepecanTHO je na oapendy o 3a0panu HaMeTama o0aBese unnua0e yiora 3I1J] mpen-
Buba jelnHO y JeTy 0 OpTadykuM ApyITBuMa. ,,OpTak Huje xyxaH 1a noseha ynor u3najg n3Hoca
onpeheHor yroBopom o oCHHBamY, aKO YTOBOPOM O OCHUBamY HHje Apyraduje onpeheno™ (31,
1. 96, cT. 4). I3MeHa OCHHBAYKOT aKTa OPTAYKOT IPYLITBA BPILIU ce jeaHoriaacHo (Bu. 311/, 4.
94, c1. 3). Jlakine, Kox OpTayKor APYIITBA j€ jaCHO J1a HaMeTame 00aBe3e yIiaTe OJHOCHO YHOIIe-
Ba ynora Huje moryhe.

15 Bug. 31/, ui. 46, cT. 1.
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obaBe3e BpIlIeHha JOJaTHHX yIara'®, Hiip. ,,/1a OJIyKa He MOYKe 00aBe3UBaTH OHE
KOjH 32 OJUTYKY O rnoBehamy OCHOBHOTI KanuTala“™ HUCY TJacalid. Y3eBIIH Y 003Up
MpaBHY TPUPOY OITYKe O MoBehamy OCHOBHOT KanuTalia Koja mpeicTaBha CaMo
U3paXkaBarme BOJBE JIPYIITBA, a HE INYHE BOJbE WIAHOBA, YBOCHE OBAKBE OJIPE/I-
0e 6u TeopujcKku MOKIa OmiIo cyBHITHO. Hajoosbe permeme Ou cTora Ouio ma ce
3a0paHa HaMeTama 00aBe3e yIIaTe OJIHOCHO YHOIIICH A yJIora yHECe y OIIITH
Ileo 3aKOoHa, TIIe Cy, Ha mpuMep, Beh caapikana mpasuia o 3a0panu moBpahaja
ysiora u 3a0paHu ociiobalhama 4iiaHOBa O/ OITOBOPHOCTH 32 HEHCITYHheHhe 00a-
Be3e yIiaTe OJHOCHO YHOIIeHa yiora.”” TuMe Ou ce cripednia apyradnja Tyma-
Yewa U CTBOpuIia Ou ce Beha mpaBHa CUTYpPHOCT y IOMEHY 3allITUTE UHTEpeca
T3B. CKYTIITHHCKE MambHHE.'®

Onnyka o noBehamwy OCHOBHOT KalMTa a MOXe e KBaTU(UKOBATH Ka0 I10-
HyJla MOTEHIUjaJIHUM YITUCHHUIIMMA JIa YUYECTBY]Y Y TIOCTYTKY NoBehama OCHOB-
HOT KammuTalla caMO YKOJIMKO CaJpKu CBe OMTHE elieMeHTe Oyayher ynucHor
yroBopa (yKyIaH U3HOoc noBehiamba OCHOBHOT KalluTaja, Ha3HaueHhe YIUCHHUKA,
BPCTY U BPEIHOCT yJIOTa CBAKOT O] IIOTSHIUjaTHUX YITUCHUKA, BPEIHOCT yaeia
koju he mocenoBaTn HakoH MoBehamka OCHOBHOT KaluTaja). Y OCTaJINM clTydaje-
BHMMa OHA MMa KapakKTep MO3KMBa MOTEHIMjaJTHUM YIIUCHUIIAMA JIa TABAEKEM U3-
jaBe 0 YIHCY yYHHE MOHYAY APYIITBY Paay yIuca HOBUX yJora.

Oniyka o noBehamy OCHOBHOT KallMTalia yHOBaXKHA je U 0e3 OITyKe O U3-
MEHHM OCHHUBAJKoT akta. OHa je caMO WHUITH]jaJIHU aKT Y TMOCTYIKY moBehama
OCHOBHOT KamuTaya. Tek y cily4ajy yCHemHor CpoBohema U perucTpaimje mno-
Behama ocHOBHOT kamuTana, HacTahe moTpeba mga IPYIITBO ITOHECE OIIYKY O
M3MEHU OCHUBAYKOT aKTa jep he OUTHU eIIEMEHTH HEroBe CaJIpiKHHE Y TOM JIeTy
OWUTH M3MEHCHU: BPCTA, BPEIHOCT yJIOTra CBAKOT MOjEIMHOT YJlaHa, YKyITHA BUCH-
Ha YIIMCAHOT, yIIaheHoT ¥ YHEeTOr OCHOBHOT (peructpoBaHor) Kanurasia.'® Hakox
noBehama OCHOBHOT KaluTaja MpoIeHaT yiela CBaKoT MOjeJUHOT YiaHa MOXE,
aJiu He Mopa OuTH IpoMereH. EBeHTyalTHu N30CTaHaK M3MEHE OCHUBAYKOT aKTa,
MehyTum, He yTHUe Ha CIIPOBEICHH MOCTyMaK moBehama OCHOBHOT KaluTala.

2.2. Opran u noTpedHa BehnHa 3a 1oHOIIEH€ OJYKe

VY nmeny 3I1JI xoju ce€ OMHOCH Ha APYIITBA C OTPAHUYCHOM OITOBOpHOIIhY
3aKOH CaJpKHU CaMO HEKOJIUKO OApe0U Koje ce AUPEKTHO OJJHOCE Ha moBehame

16y Be3n ca obaBezama BpIIEHa JOJATHUX YILIATA y APYIITBO C OrPAHHYEHOM OJ[TOBOP-
Hourhy Bujetu onumupHuje kox Cresan [loropos, ,,[IpaBHe mpeTHocTaBKe 3aXTeBa JpyIITBA 3
IOAATHY (DOMYHCKY) yIaTy ™, 36oprux padosa Ilpasrnoé gpaxyniveiua y Hosom Caoy, 2/2011, 7-16.

17 Bup. 31/, wi. 46, ct. 3 1 4. 60.

18 Holger Fleischer, Miinchener Kommentar zum Gesetz betreffend die Gesselschaften mit
beschrinker Haftung — GmbHG, Miinchen 2011, 129.

19V Be3u ca OUTHUM €JEMHTHMA OCHUBAYKOr akTa Bu. 311/, um. 141.
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OCHOBHOT KaruTaa JpyuITa ¢ orpanndeHoM oxroBopHoirhy.?’ IToctymak mose-
hama OCHOBHOT KanuTala 3al04Yibhe JOHOIICHEM O/IITyKe CKYMIITHHE O moBeha-
Iy OCHOBHOT KanuTaa. Mako je omira HopMa o ISJIOKPYTY CKYIIITHHE JPYyIITBa
C OTPaHUYCHOM OJIrOBOPHOIINY JUCIIO3UTUBHOT KapakTepa: ,,AK0O OCHUBAYKUM
aKTOM HHje npyraunje ypeheHo, ckynmruHa: 5) omaydyje o mopehamy 1 cMamemny
OCHOBHOT KaluTaa JpyIITBa, Ka0 U O CBAKOj EMHCHjH XapTHja Oj BpeaHOCTH 2!,
ojuTyKa o roBeharmy OCHOBHOT KanmuTana je y HCKJbYYHBOM JIETIOKPYTY CKYIIITHHE
npyurBa. Haume, y neny o noBehamy OCHOBHOTI KamuTaa, jaCHO je peaBuleHO
Jia OJITKY O roBehamy OCHOBHOT KaluTalla JOHOCH CKYTIITHHA IPYIITBA C Orpa-
HHYEeHOM ozroBopHoinhy.>? Ko IpymTsa ¢ orpaHHYeHOM OroBOpHOIIhy He IMo-
cToju MOryhHOCT 1a oBa oTyka Oyzie mpeHeTa y JeJIOKPYT IPyTor OpraHa IpyIiTBa
(mupexTopa, 0100pa JUPEKTOPa, HaI30pHOT 0100pa).>® ¥V cirydajy jeqHOuTaHor
JPYUITBA OUTYKY Y GYHKIMjU CKYIIIITHHE JJOHOCH jeINHH YiaH aApyiiTBa.>* [Tpu-
JIUKOM JIOHOIIICH:A OJIITyKe 0 oBehaky OCHOBHOT KaluTala CKyIIITHHA Oy qyje
BehnHOM on nBe TpehuHe ox yKymHOT Opoja riacoBa CBUX YiIaHOBA JPYINTBA C
OrpaHWYeHOM 0oAroBopHoIihy.”?> OCHUBAYKUM aKTOM MOKE C€ MPEABUIETH H JIPY-
ra BehrHa 3a JOHOIIEHE 0BE OTYKE, aJIM HE Mamba o1 oOndHe BehnHe o1 yKymTHOT
Opoja riacoBa YJaaHOBa IPYIITBA KOjH KMajy MPaBO riaca Mo TOM IUTamby. >

2.3. Caap:xkuna ogiiyke o nopehamwy 0CHOBHOT KanurtaJja
HOBHM YJIO3MMA

2.3.1. Odpehusarve obagesne caopaicune y 311

VY Besu ca 0CTanuM MpaBUIIMMA KOja ce OIHOCE Ha MmoBehame OCHOBHOT Ka-
nuTaja APyHITBa C OrPAHMYEHOM OJroBOpHOINNY yTBpheHa je cxoaHa npumMeHa
oapendu o noBehamwy OCHOBHOT KanuTaja aKIMOHApCKOT ApymTBa. CleacTBEHO
TOMeE, CaJipyKUHa OJTyKe mpHiiarol)eHa je mpBeHCTBEHO OBOM IOCTYIIKY KOJI aK-
IMOHApCKUX JIpymTaBa. OBO HUje HajOOJba 3aKOHCKA TEXHUKA 3a ypeheme oBa-
KBOT' B&KHOT MOCTYTIKA, jep Y IPaKCH 3aXTeBa MpaBUJIaH ofadup oapendu Koje
ce MOry IPMMEHHUTH Ha oBehame OCHOBHOT KanuTasa JpymTBa C OrpaHHYCHOM
oarosopHonrhy. M3 Tor pasnora Temko je yTBpAUTH 00aBE3HY CaIpKUHY OIITyKe
0 noBehamy OCHOBHOT' KaniTasia KoJl OB BPCTE APYIITBA.

20 By, 3111, un. 146-147.

21 By 3110, un. 200, ct. 1.

22 Bug. 3110, un. 146, cr. 2.

23 He npensuba ce MOryhHOCT J1a Kao y Cllydajy aKk[IHOHAPCKOT APYINTBa, 000D AUPEKTO-
pa WK HaI30PHK 0100p JIOHECY OMIYKY O MoBehary OCHOBHOT KaluTaja Ha OCHOBY T3B. 0100pe-
HOT KamuTana u onoopenux aknuja. Bua. 3[1/, wm. 313.

24 Bu. 3110, ui. 196, cr. 4.

25 By 3111, ui. 211, ct. 2

26 By 3111, un. 211, cr. 4.
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IIpema 3I1/] ommyka o moBehamy OCHOBHOT KaluTalla HOBUM yJIO3UMa Ca-
JPXKM HAPOYUTO W3HOC MoBehama OCHOBHOT KanuTana.”’ I3Hoc Mopa OMTH Of1-
pehen y nuaapuMma. M3HOC HEe MOXKe OMTH camo onpeaunB, Beh Mopa outu onpehen
y GukcHOM u3HOCY.”® HecyMIBHBO je /1a je ped 0 MAaKCHMaTHOM H3HOCY JKeJbEHOT
noBehama mpeko Kora HHUje JOMYIITEHO PErucTPOBATH HOBY BUCHHY OCHOBHOT
kanuTana. OBa ojyIyKa CBakako Ou Tpedasio Ja cajpiKu ropwy IPaHHILY Tj. MAK-
cHMaJIaH U3HOC noBehama 0CHOBHOT KanuTaJa. Y TPEHYTKY JOHOIIEHA Ol
nyxke, MmehyTHM, HE MOXe ce ca curypHouthy pehu na he mosehame y Tom obumy
3aucTa OWTH U3BPIICHO. JETMHO je CUTYPHO J1a TToBehame Koje ce 3aCHUBA Ha TO]
olTyIy He Moxe Outu Behe o HaBeneHor u3Hoca. OBO M3 pasziora ITo ce oJ-
JTyKoM O roBehamy OCHOBHOT KalHTalla H3paXkaBa BoJba APYIITBA 3a U3BPIICHEM
noBehama OCHOBHOT KammuTalla ApyImTBa y ToM ooumy. Omiryka o nosehamwy
OCHOBHOT KamuTaJa je caMO WHUIIHjaJHU (IPUIPEMHH) aKT KOjU IMPeacTaBiba
caMo U3pakaBarme BOJbE APYIITBA, [1a je Y TPEHYTKY JIOHOIIICHA OJIITyKE HeU3Be-
cHo na i he 10 moBehama y Tom 00uMy yontmTe u 1ohw.

Hanaswe, omityka, Moxke alid He MOpa Jia CaJipyKi MEHUMAJIaH mpar (M3Hoc)
1o Kojer he mpymITBO cripoBeneHo noBehamke OCHOBHOT KaluTalla CMaTpaTH yCIIe-
nuM. MUHHMMAJIaH Mpar yCIenrHOCTH eMUCH]e aKI1ja KOji Ce HaBOJIM Kao OMTHU
eJIEMEHT OJUTYKe 0 TIoBehamy OCHOBHOT KaIluTajla HOBUM yJIO3UMa OWTaH je efe-
MEHT OJUTYKE MCKJbYYHMBO KOJI aKIIMOHAPCKUX JApyIITaBa.”’

Hasse, mpema 311/ omryka o moBehamy 0OCHOBHOT KanuTaia HOBUM YI03UMa
CaJp>Ku HApOYUTO U HAYUH noBehama ocHoBHOr KanuTana. Kana je ped o npy-
MITBY C OT'PAaHUYICHOM OATOBOpPHOINIhY onpehnBame MmoceOHOT HauHaA Y OKBHPY
ollTyKe o nmoBehamy OCHOBHOr KamuTalla HOBUM yJI0O3UMa MMa 3Hadaja caMo ca
CTAHOBHIIITA BPCTE yJIOTa KOJUM Ce BPIIIH 1moBehame OCHOBHOT KanmuTana. Y TOM
cmucity Moryhe je moBehame OCHOBHOT KanuTana HOBYaHUM, ¥ U HECHOBYaHUM
ynoszuma. [ToBehame OCHOBHOT KamuTanta HEHOBYAHNM YJIOTOM JOAATHO yTHYE
Ha CaJIPXKUHY OJUTYKe O rmoBehamy OCHOBHOT KamuTaja 0 4yemy he Buie pedu
outHn Ha onroBapajyhem mecty. JlonatHo onpehnuBame HaunHA TOBehama OCHOB-
HOT KaluTajia HOBUM YJIO3MMa KOJ IPYIITBAa C OFPAaHMYEHOM OATOBOpHOIIhy je
0e3 3navaja.’>”

27 Buu. 311, un. 296, cr. 1, 1. 1.

28 Max Gellis (Hrsg.), Kommentar zum GmbH-Gesetz, 6. Auflage, Wien 2006, 303.

29 Bug. 3111, un. 296, cr. 1, Tau. 2.

30V ciyuajy moBeharba OCHOBHOT KallMTasia HOBUM YJIO3MMa KOl aKIIHOHAPCKUX IPYIITa-
Ba MOTPEOHO je OAPEIUTH U Ja JIK ce moBefiatbe OCHOBHOT KaluTajia BPUIM W3aBalbeM HOBHX
akIuja win nosehameM HOMHUHAIHE BpeJHOCTH nocTojehnx akmuja. Takolhe, ko akmoHapcKux
JIpyIITaBa M3/1aBak-¢ HOBUX aKIIHMja MOXKE CE CIIPOBECTH jJaBHOM ITOHYIOM WIIH MOHYJOM KOja HUje
jaBHA. YIieau ApyIITBa C OrPaHMYEHOM OATOBOPHOIINY HUCY XapTHje O BPEIHOCTH, HE MOTY ce
CTHLIATH, HUTHU CE€ BbUMa MOXKE pacnoyiaraTi ynyhuBambeM jaBHE HOHY/IE Y CMHUCILY 3aKOHA KOJUM
ce ypehyje tpxkuire kanutana. Bua. 3I11, un. 150, ct. 1 u 2.
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ITpema 3I1/1, o6aBe3an neo caapKUHE OTyKe O TTOBeharmy OCHOBHOT Kallu-
Tana je u pok 3a cnpoBoheme opayke.’! 3[1]] npensuba na ce omtyka o moseha-
Iy OCHOBHOT' KaIllUTala PErUCTpPYje ce Y CKIAAy ca 3aKOHOM O PETHCTPAIHjH Y
POKY O IIIECT MECEIH OJ1 JlaHa JIOHOIIeHka.>? Y CynmpoTHOM, OJUTyKa Koja HHje
perucTpoBaHa y TOM pOKy HuInTaBa je.’ EBeHTyasHa perucrpaiiija ojyke He
KOHBaJIMKpa heHy HUIMTaBoCT.>* Mnak, To je caMo Kpajibk POK 3a PErucTpa-
U]y OTYKE, a HE POK 3a crpoBoheme noBehama 0OCHOBHOT KanuTana. Perucrpa-
1Mja o/sIyKe o moBeharmy OCHOBHOTI KalMTaJa MMa, 32 Pa3jiuKy OJf PerUCTpaIlyje
moBehama OCHOBHOT KaIluTaja, caMo TIpUIpeMun kKapaktep.® CropHo je, melhy-
THM, IITa CE TOAPa3yMeBa Mol POKOM 3a CIIpoBoheme o/uTyke. JacHo je na Huje
ped HU 0 POKY 3a yIUIaTy OJIHOCHO YHOIICHe yiora. HanMe, HOBUaHM ¥ HEHOB-
YaHH YJIOT MPUIMKOM MoBehama OCHOBHOT KalliTalla Mopa Ce YIUIATUTH, OJTHOCHO
YHETH Y poky oapehernom y ommyrin o moBehamy kanuTamia, ¢ THM Ja C€ Taj POK
padyHa oJ] JaHa JIOHOIIIEHha OJTYKe 0 TIoBehamy KanuTasa U He MOXKe OUTH 1y KU
ox 5 ronuna.’¢

WHTeHnuja 3ak0HO/IaBIIA je, BEpOBATHO, OWjia Ja OrpaHH4H POK 3a CIOPO-
Boheme ofTyKe 0 moBeharmy OCHOBHOT KaIllMTala y CMUCITY IIpey3uMama o0aBese
yIrca HOBUX yJjiora (yzelna) IIyTeM JiaBara u3jase o ynucy. llto ce Tuye peru-
CTpamwje MpoMeHe IMoIaTaka O BUCHHHU OCHOBHOT KalluTana y ATSHITH]H 3a TTPH-
BpenHe peructpe (nasbe y rekcty: AIIP) npymiTBo je 1y»KHO Ja jeTHOM FOAMIIE,
y3 perucTpaIujy TOOUIBIX (PHHAHCH]CKUX U3BEIITaja y CKIaay ca 3aKOHOM
Koju ypel)yje pauyHOBOACTBO U PEBHU3H]jY, PETUCTPYje BUCHHY OCHOBHOTI KaluTa-
JIa aKo je y IPETXOTHO] ITOCIIOBHO] TOAMHH JOIIJIO IO TTPOMEHE OCHOBHOT KallH-
Taja, y CKJaay ca 3aKOHOM 0 peructparuju.’’ VI3 oBora mporcTHYE Ja Ce POK 3a
CIIpoBOhEE Tj. peTUCTpaIlijy moBehama OCHOBHOT KaluTalla He MOXE OIPEIUTH
Tako Ja najaa HakoH 30. jyHa HapeIHe MOCIOBHE I'OJMHE JI0 KaJla Ce HajKacHUje
Tpeaaje TOMUITHBE (PHHAHCH|CKH M3BEIITa] pald perucTpannje U 00jaBbuBarmba
3a MPETXOHY MOCIOBHY roauHy.’® Mnak, mocrassba ce MUTambE MPaBHE Cya0U-
He oBehama OCHOBHOT KaluTaja Koje ce He perUCTpyje Y HaBEIACHOM POKY.

Kao mro je Beh ucraknyTo, mnopehame 0CHOBHOT KaNMTAJIa HECHOBYAHUM
YJIOTOM JIOIATHO YTHYE Ha CAJIPKUHY OITyKe O moBeharmy OCHOBHOT KalUTAla.
YKOJIMKO ce OCHOBHM KaruTal nmopehaBa HCHOBYaHUM yJI03UMa OJTyKa 00aBE3HO
canpxu: 1) mpeaMeT (CTBap) WIH IMPaBO KOje IPYIITBO CTHYE U IIPOIICHY FEeTOBE

31 Bug, 311, wi. 296, cr. 1, Tau. 3.

32 Bup 3110, un. 294, ct. 2.

3 Bup 3111, ui. 294, cr. 3.

34 3opan Apcuh, Bragnmup Mapjaucku, [paso iipuepednux Opywiasd, Ipyro U3MEHEHO
U nonymweHo u3name, Hosu Can, 2015, 303.

35 Hciuo.

36 B, 31T, un. 46, cT. 2, 1. 2.

3T3I0, 4. 149, c. 2.

38 Buji. 3aKoH 0 pauyHOBOJCTRY, ,,Ciyxk0enu riaacauk PC*, 6p. 62/2013, un. 33, ct. 1.
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BPEIHOCTH; 2) M€ U IpyTe MOJaTKe O JIUIlY KOje YHOCH HeHoBuaHu yior.>® [Ipo-
1IeHa BPEJHOCTH HEHOBUAHOT YJIOra BpIIH ce y ckiany ca wianom 51 311/

Octanu enreMeHTH KOjU Cy TIPOMUCAHH Y ONPEI0HN O CaAPKUHHU OIITyKE O
noBehamy OCHOBHOT KanmuTalla HOBUM YJIO3MMa, Kao IITO Cy OUTHH €IEMEHTH
aKIMja WU 03HaKa OaHKe KO KOje ce BPIIH yIjiaTa akIlhja PeJICBAaHTHU Cy CaMO
3a nmoBehame OCHOBHOT KalMTala akIIHOHAPCKOT IpyInTBa.*

2.3.2. Oopehusarve Opyeux eiemenaiid y 3a8UCHOCTUU 00 UpUpooe 00yKe

Beh je ucraknyro na yrBphuBame cxoane npumene onpeadu 3I1/1 o moseha-
Iy OCHOBHOT' KallMTajla akKIIMOHAPCKOT JPYyIITBAa Ha MMoBehamke OCHOBHOT Kallu-
Taja IpyUITBa C OrpaHUYEHOM OATOBOPHOIINY He IPeICTaBIba HajooIbe pelliehe.
3aTo je CIOpHO Ja JIM y CKJIaay ca moceOHOM IpUupoaoM noBehama 0CHOBHOT
KaruTasa Ko JpyIITBa ¢ OrPaHHYSHOM OJroBopHoIIfy oyka o noehamy Mopa
Jla CaJIp’Ky jOII HeKe eJIeMEeHTe.

VY ynopeaHoM mpaBy, mopes oJuTyke o nosehamy OCHOBHOT KaluTaja, 1o-
MUHE Ce U Ioce0Ha OJTyKa KojoM nocTojehn wiaHoBH 1ajy carimacHOCT kome he
Uy KOM 00MMY HOBH yJ103u OuTH nionyhenn (Hem. Zulassungsbeschluss).*' Heo-
IIXOTHOCT jeJTHE TaKBE OJUTyKE je CIIOpHA M 3aBHCH OJ1 TOTa J1a JIH j€ IIPaBo Ipeyer
yImca yjela HCKJbyYeHo.4?

C 003upoM Ha TO A2 yAeIH APYLITBA C OTPAHUIEHOM OJrOBOpHOIINY HUCY
XapTHje ol BPSAHOCTH, T€ Jia C€ He MOT'Y CTUIATH, HUTH C€ HhHMa MOXKE pacrio-
Jaratu yrnyhuBameM jaBHE MOHY/IEe Y CMHCITY 3aKOHA KOJUM ce ypehyje Tp:KuiTe
kanuTtana®’, mocrassba ce MUTAKE JIa JIU j€ HEOMXOIHO Y OTYIIH YTBPAUTH KPYT
JIHIA — MOTEeHIMjAaJHUX YIHCHHKA (Y4eCHHKA) y TTOCTYIKY rnoBehama 0CHOBHOT
Kanurtajia. YnaHoBH JpylITBa MMAjy TPaBo Mpeyer ymuca yJena MPHUIHKOM I10-
Behama OCHOBHOTI KalHMTalla HOBUM YJI03UMa Y Cpa3MepH ca CBOJUM yIeJNMa,
OCHM aKO je OCHHBAYKUM aKTOM Jpyraunje oapeheHo.** Ykomnko npaBo mpuo-
PUTETHOT yNHca HHje y MOTIIYHOCTH MJIM 0apeM JeJIMMUYHO HCKJBYYEHO, KPYT
MOTEHIMjaTHUX YIIHUCHUKA OrpaHnYaBa ce Ha nocrtojehe unanoBe apymrsa. 1
YJIAHOBH JIPYLITBA KOjU HUCY TJIaCaJU 32 IOHOIICHE OJUTYKe 0 oBehamwy 0CHOB-
HOT KaluTaJla Majy MpaBo Jia yu4ecTBYjy Y MOCTYIKY MoBehiama OCHOBHOT Kallu-
tana. Mcto Tako, 4IaHOBU KOjU Cy TJIacalii 3a JOHOLICHE OUTyKe o rmoBehamy
OCHOBHOI" KaluTaaa MOr'y Ja ce ,,lIpeJJOMHCIIE™ U J]a He YUY HOBE YJIOTe, jep OHH
CBOjy JIMYHY BOJBY, TeK Tpeba J1a nu3pas3e myTeM H3jaBe O yIHCY.

3 Bup 3111, ui. 296, ct. 3.

40 By 311, wi. 296, ct. 1.

4 Welf Miiller, Burghard Hense (hrsg.), 287.
4 Hciuo.

4 Bup. 31, wi. 150.

44 3111, um. 146, cT. 3.
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Y Be3u ca mpaBOM IIpeUeT yIuca HHAje yTBpheHa cxXoaHa IpuMeHa Oapenon
0 TPaBy MPUOPUTETHOT YITHCA aKIM]ja U3 HOBE EMHUCH]jE KOje CE MPUMEHY]Y KOJ
aKIMOHAPCKUX npymTasa. [Ipeasul)ena je camo cxomHa mIpuMeHa Oapeaon O IMo-
Behamy OCHOBHOT KamuTaia, a HOpME O MPaBoO Mpever yrmuca cajpikane cy y
JIeNTy 3aK0Ha Koju perysuine ,,OqHoC APYIITBA U aKIHOHapa‘ .+

YKOJIUKO je TpaBO MPUOPUTETHOT yIuca 0apeM JeIUMHYHO UCKJBYUEHO Y
KpyT MOTEHIMjaTHUX YIHCHUKA Mory yhu u Tpeha numa. Y ToM ciydajy, cMma-
TpaMo JIa je HeOIXO/HO Jla OJIJIyKa CaJ(PiKH KPYT MOTSHIMjaTHUX YIIUCHUKA jep
KOJ IPYIITBa ¢ OTPaHUYEHOM OATOBOPHOIINY HHUje JOMyIITeHA jaBHA MMOHYA
yzena koja Ou Ouiia ycMepeHna Ha Heoapel)eH KpyTr NOTeHIMjalTHUX yIUCHUKA

Beh je momenyTo nma y ciydajy moBehama OCHOBHOT KalluTala HEHOBUAHUM
yJI03uMa OJTyKa Tpeba Ja CaJpKu U UME U JAPYyTe TOAATKE O JIUIY KOje YHOCH
HEHOBUYAHH yIIOT.*0

YKOJIUKO OJIITyKa Caip»KU Ha3HAUCH-C JTUIa U BUCHHY yJiora Koju he mocto-
jehnm unanoBuMa nim TpehuM JIUITIMa OWTH TIOHYheHn paau yIuca, caapKiuHa
YIIUCHOT yTOBOpa MOpa OUTH Y CKJIaay ca OJUTYKOM O MoBehamy OCHOBHOT Kallu-
tana. Camo y TOM ciry4ajy Ou ce ofTyka o rmoBehamy OCHOBHOT KaIlluTaaa MOTjia
KBaJTU(PUKOBATH Ka0 MOHYAA NOCTOjehuM UJlaHOBUMA M, HIIHA IPYTHM JIMIIMa Ja
YUYECTBY]Y Y MOCTYTIKY IMoBehama OCHOBHOT KalTuTaa.

2.3.3. 3axiuesu pecuciupaiuopa (AIIP) y ée3u ca
CAOPIACUHOM 00IYKe

Y nomahoj npakcu, BaxHy yiory y npuMmenu Hopmu 3I1J] uma perucrparop
(AIIP). Pagu momohm mpuBpeHUM CyOjeKTHMA PETUCTPATOP 00jaBIbyje MpUMe-
pe aKaTa KOojH ce TIOJHOCE pajii perucTpalyje mpoMeHe nogaraka. ¥ TOM CMUCITY
Ha web cTparui AIIP mocroju u mpuMep caapkuHe o TyKe O MoBehamy OCHOB-
Hor kanuTana.t’ M3 nmpumepa o/IyKe MPOUCTHYE Ja PETUCTPATOP OAIYKY O
noBehamy OCHOBHOT KaliTalla He TPETHPa CaMO Kao HMHHUIIMjaTHU — IPHIIPEMHH
aKT 3a cripoBohemwe nmocTynka nopehama ocHOBHOT KamuTasa, Beh akT Ha OCHOBY
KOjeT ce y MOTITYHOCTH CIIPOBOIH U onpeljyje mpoMeHa rmoaTaka y Be3u ca BUCH-
HOM OCHOBHOT KanuTaja. To jacHO mpoucTrye U3 mpuMepa capKuHe OIITyKe.
[Mpema meMy peructparop oj] MOJIHOCHOIA PETHCTPAIIMOHE TPHjaBe 3aXTeBa Ja
Beh y omnynu o noBehamy OCHOBHOT KamuTala yTBpAM cieaehe eneMeHTe ory-
ke: 1. yKymmaH (TpeHyTHO) PETHUCTPOBAHN OCHOBHH KaIUTaJl IPYINTBA; 2. H3HOC
noBehama OCHOBHOT KaliuTaJla ApyIuTBa; 3) ocHOB (HaunH) noBehama; 4) ykynan
M3HOC OCHOBHOT (HE/HOBYAHOT) KaluTaja JpyIITBa HAKOH moBehama; 5) BpemHoCT

4 Bup. 3T/, ui. 269-280.

46 By 3111, ui. 296, cT. 3.

47 http://www.apr.gov.rs/LinkClick.aspx?fileticket=WpDXKIUX-yE%3D&tabid=624&por-
talid=3&mid=1664. (web cTpanuua nocehena: 29.11.2017.)
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VIUCAHMX, YIUTAaheHNX ¥ YHETHX yJIoTa 110 Y4jaHOBMMa ApymTBa*® u 6) mporeH-
TyaJIHy BPEAHOCT yJeJla CBaKOr 4JlaHa HaKOH rnosehama OCHOBHOT KalluTala.

OBakaB 3aXTEB PErUCTPATOPA Y CYIPOTHOCTH j€ Ca IIPABHOM IPUPOIOM OA-
nyke o noBehamwy 0cHOBHOT KanuTana. CKyHIITHHCKOM OIJIyKOM BpIIH ce (op-
MHUPAE 1 U3paskaBarbe BOJbE OpraHa (CKyMNIITHHE), KOjy APYLITBO CMaTpa CBOjOM.
CKynmTHHa je Oprad IpyLITBa U HEeHa OJUTyKa IIPaBHO MPEACTaBIba BOJBY JIPY-
LITBa Ja crpoBene nopehame OCHOBHOT KanuTana. Y TOM CMHCIY OJUTyKa O I0-
Behamy OCHOBHOT KaluTaa je caMoO HHHLHjaTHH (IPUIPEMHH aKT) Y TIOCTYTIKY
noBehama OCHOBHOT KaluTaja HOBUM YJI03UMa U MOXE TIPE/ICTaBbaTH ,,HajBUIIIE”
MOHYJy TOcTOjehrM YJIaHOBHMA U, WIIH IPYTHM JIMIIUMA J1a YYEeCTBY]Y Y MOCTYII-
Ky noBehama ocHoBHOr KanuTtana. OHa ce MOXKe KBaITM(PHUKOBATH Kao MOHY/A
caMo yKOJIMKO CaJIp)KH CBe OMTHE efeMenTe Oyayher yrmucHor yroBopa (yKymnaH
n3Hoc nosehama, Ha3HaUCHE YIIUCHUKA, BPCTY U BPEJHOCT yJIora CBAaKOr Off 110-
TEHIHjaJIHAX YIIHUCHUKA U TIPOIIEHAT BPEIHOCTH y/ieja Koju he ynmucHUIM mnoce-
JIOBAaTH HAKOH NoBehama OCHOBHOT KallMTala). JeIHOITIAaCHO JOHOIICH-E OJTYKE,
Takole, He Memwa, IPUPOIY OMJIYKE Kao jeJHOCTpaHE U3jaBe BoJbe IpyuITBa. [a-
KJIE, HEONXOJHO j€ Ja YJIAHOBM M, WIHM Apyra jula Ha aJeKBaTaH HauMH 1ajy
CariacHoCT Tj. 1a U3pa3e CBOjy BOJbY Jla yUECTBY]Y Y IIOCTYNKY noBehama OCHOB-
HOT KanuTaja yIulaToM U, WIH yHOILIEHEM YJIora.

OBakBO CXBaTamE PErUCTPATOPa y BE3M ca MPUPOAOM OJUTyKe o moBehamy
OCHOBHOT KanuTala HUje caMo TEOPHjCKH HEUCIPaBHO, Beh y mpakcu Moxe Ja
n3a30Be BPJO 030uJbHE mociequie. HauMe, y TpeHyTKY JTOHOIICHa OJTyKe He-
W3BECHO je BuIle cTBapu. [IpBo, Hen3BecHO je na yin he u 'y koM odumy Johu J10
noBehama OCHOBHOT KanuTaja. JennHo je curypHo na nosehame He Moke whu
M3HaJ YKYITHOT W3HOca rmoBehama mpeasul)eHor omrykoM. JIpyTo, Hem3BeCHO je
1 Kosika he OMTH BPEJHOCT yJjiora U IPOLEHTyalHa BPEAHOCT yJeJia YiIaHOBa
HakoH nosehamwa. O11ykoM ce popMupa UCKJbYYHBO BOJba APYILITBA, & HE IMYHA
BOJbA WIAHOBA. YKOJIMKO OU ce MPUXBATHO CYNIPOTAH CTaB Aa C€ HOME KOHAUYHO
oapehyje BpcTa, BpEAHOCT yJIora U MPOLEHTYaIHa BPEAHOCT y/IeJia YJaHoBa Ha-
KOH noBehama, To O OTBOPHIIO BpaTa BeoMa OrnacHoj MOryhHOCTH Jia ce 4iIaHo-
BHMa HaMeTHE 00aBe3a yIjIaTe OMHOCHO yHOIICHha nonaTHuX ynaora.*’ TakBum
CXBaTameM MPUPOAE CKYMIITHHE OJJIyKe O CTpaHe perucrparopa, CTBapa ce
MOryhHOCT HameTama 00aBe3e YIaHOBUMA KOjH Cy IJIacajii MPOTUB CKYMIITHH-
cke omnyke.’ Hamerame obaBe3e 4iaHOBMMA j€ y CYNPOTHOCTH Ca HAYEJIOM

48 MaTepecanTHoO je 1a ce oBje Beh roBOpH O MPOIIJIOM BPEMEHY: ,,BPEIHOCT YIHUCAHUX,
yrraheHuX ¥ yHeTHX yiora‘.

4 BumeTu BHIIIE 0 TOME y OKBHPY H3Jaramba O IPaBHOM KapaKTepy OIUTyKe.

0 TIpunukoM IOHOIIEHa OTyKe 0 moBehiarby OCHOBHOT KalMTaia CKyNIITHHA OITydyje
BehnHoM ox aBe Tpehmue ox ykynmHOT Opoja TiacoBa CBHX YJIAHOBA JAPYIITBA C OTPAHUUYCHOM
onrosopuomrhy (Buga. 31/, . 211, cT. 2.) OCHUBaYKHM aKTOM MOXE CE IPEIBUIETH U ApyTa
BehuHa 3a JOHOILICHE OBE OUTYKE, alli He Mama o o0nuHe BehnHe o yKyIHOT Opoja riaacoBa
YJIaHOBA JPYIITBA KOjU MMajy MpaBo riaca no toM nuramwy (Bunx 3I1/, 4. 211, ct. 4.).
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ayTOHOMH]€ BOJb€ KA0 OCHOBHOM MPHHITUITY YTOBOPHOT IIpaBa M KICTOBPEMEHO je
cynpotno ayxy 3[1/1. Yocranom u 3I1/] npenBuba na unaHoBu IpyLITBa UMajy
MpaBo MpeUer ynuca yaena NpuiaInkoM nosehama OCHOBHOT KamnTala HOBUM
yIIO3MMa y Cpa3MepH ca CBOJUM YAEIHMa, OCUM aKO je OCHUBAYKUM aKTOM ApY-
raunje onpeheno.’! [lakie, uIaHOBH NMAjy TIPaBO KOje MOT'Y ajli HE MOpajy pea-
JU30BaTH, a He 00aBe3y 00JaTe OHOCHO YHOILIEHa yJora palu yiuca yjaena.

Kaxko 6m ce m36eria MoryhHOCT HaMeTama 00aBe3e IPYyTUM JTUIIIMA, Y CITY-
4ajy nmoBehama OCHOBHOI KaluTalia y3 y4elhe HOBOT YiaHa (4iaHa KOju MPUCTyIa
JIPYIITBY), PETUCTPATOP MO OTyKe 0 moBehamy OCHOBHOT KalHuTala 3aXTeBa
U J1a Ce 3aKJbY4H ,,YTOBOP O IPUCTYMAaky 4iaHa 1 oBehamby OCHOBHOT KamuTana
HOBUM yiorom‘. OBaj yroBop Tpeba ma Oyae y CKIaay ca IpeTXOTHO JOHETOM
OJJIyKOM O moBehamy OCHOBHOT KanuTana. To je y CylITHHHU YIHUCHU YTOBOP
(yToBOp 0 ynaramy y IpyIITBO).

CmaTtpaMo ja Ou n3jaBa 0 yIucy, 3ajeJHO ca JUCTOM yIHCHUKA Tpedaio aa
Oyne o6aBe3aH €0 MOKyMEHTAIHje KOji Ce TTOIHOCH PaJfl PETHCTPAITHje TTOBE-
hama ocHOBHOT KamuTaja, He caMo y ciydajy noBehama OCHOBHOT KamuTasa
MPUCTYIIakbeM HOBOT 4JIaHA JAPYIITBA, HETO M y ciayd4ajy moBehama OCHOBHOT
KanuTana yiaorom nocrojehux unanosa. Tume 6u ce omoryhuio na nocrojehu
4YJaHOBHM Takole m3pase JIMUHY BOJBY 3a NMpey3uMame 00aBe3e yraTre OIHOCHO
YHOIIEHa yJIora yjiora y mocTyIky rnosehama OCHOBHOI KamuTajla HOBUM YJIO-
3uMa, 0e3 MOTyhHOCTH J1a IM ce HaMeTHe 00aBe3a yIuraTe OMHOCHO YHOICHa
HoBoT yiora. Beh je HaBeneHo ma omnyka CKymiuTHHE O moBehamwy OCHOBHOT
KammuTana, 9aKk ¥ Kaja je JTOHeTa jeTHOTIACHO Y CYIITHHHU MPENCTaBIba CaMO H3-
pakaBame BOJbE JPYIITBA Aa ce M3BpILU nosehame ocHOBHOT KanuTana. M3jasa
0 YIIUCY YCMEpeHa je Ka CTUIAmY WIAHCTBA (HOBOT YiaHa) WU PO PEHY WIaH-
CKHMX TpaBa nocrojehnx uiaHoBa (YKOJIHMKO ce HaKoH nosehama nosehasa mpo-
IIEHTyaJlHa BpEAHOCT yaela moctojeher wiana yBehasa).

YnucH yroBop u3Mel)y yInucHHKa U IPYIITBA HACTaje HA OCHOBY YIIUCHE U3-
jaBe YITUCHUKA U KOPECTIOHapajyhe n3jaBe BoJbe APyIITBA.> Y yIIOPEIHOM IIPaBy
ce KopecnoH1upajyhom BosboM JpyIITBa cMaTpa MpHjaBa 3a perucTpanujy noseha-
Fba OCHOBHOT KaIliTaja 4rje MPHIIIoTe, TTOpe/l ONIyKe 0 oBehamy OCHOBHOT Kallu-
Taja YMHE JIUCTa yIHCHUKA U M3jaBe O YIUCY CBAKOT MojeAnHor unana. OBakaB
MIPUCTYTI Ce 3aCHUBA Ha TOME JIa C€ OCHOBHH KalMTaJ cMaTpa oBehaHnM perucTpa-
ujoM noBehama OCHOBHOT KanuTaia. [IpaBHy mocieauiy npeacraBjba HacTaHaK
YJIAHCKOT ITpaBa. YIUCHUK MOCTaje YiaH APYIITBA Ca CBUM IPaBHMa 1 00aBe3ama.>

Y npumepy ,,YToBOpa 0 MpUCTyMamy WiaHa U moBehamy OCHOBHOT KaluTaja
HOBHM YJIOTOM" KOju ce HaBoau Ha web ctpanunm AIIP, morpemrro ce, mehytmm,

SI Bup. 311, 146, cT. 3.

52 Daniel Hunecke, Der Zeichnungsvrtrag, Tubingen 2011, 114.

33 3opan Apcuh, ,,Yriuc akuuja u ynucau yrosop”, Ilpaso u iipuepeda, wacouuc 3a upu-
epeoHoiipasHy weopujy u ipaxcy, op. 4-6/2016, 45.
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onpelyjy auta koja Tpeda 1a mpUCTyIe 3aKJbyYeHy OBOT yTOBOpa. YMECTO J1a ce
Kao yTOBOPHE CTpaHe OApesae MPUBPEIHO APYLITBO, Y KojeM Tpeba aa nohe 1o
noBeharma OCHOBHOT KaliiTala, ¥ YIIMCHUK — HOBHU YJIaH KOjH IIPUCTYTIA IPYIITBY,
Kao yroBOpHe cTpaHe oapelyjy ce mocrojehu wiaH/41aHOBH, K0 MPEHOCHOLH
yaena, v JTUIlE KOje MPUCTYIIa APYIITBY, Kao cTUIaNan yuenaa. OBakBo onpeheme
YTOBOPHHX CTpaHa je HercnpaBHO. HanMme, cTuname yaena y IocTynky noseha-
Ha OCHOBHOT KaluTaa JIPylITBa je OpUTHHEPaH BUJ CTHIIAKka. YIe0 HOBOT Jia-
Ha HacTaje y TPEHYTKY perucrpainmje nopehama OCHOBHOT KalluTala M HOBH YJIaH
ra CTHYe OPUTHHEPHUM, a HE JIEPUBATUBHUM MYTEM Tj. IPEHOCOM — CTHIIAEEM
yzena on noctojeher wnana apymrsa. Mcruna, nponeHar yzaena ,,cTapux’ 4ia-
HOBa CMamyje ce, aJli He Kao MOCIeauIa mpeHoca oapehenor mporeHTa (nema)
HBUXOBOT yJena, Beh kao nociennua CnpoBeAeHOT MOCTyIKa noBehama OCHOBHOT
KamuTala y3 ydenrhe HOBOT WjiaHa KOjH je Ha Taj HAYMH MPUCTYIHO IPYIITBRY.

Huje, melyTum, oBakBo oapehuBame yroBOPHHUX CTpaHa caMO TEOPH]jCKH
HercnpaBHO. TakBO pelemhe MOXKe J]a U3a30Be U MpakTHuyHe npodiieme. Hanme,
ycJes 0BaKkBOT ofipel)erba yTOBOPHUX CTpaHa, MOXKE Ce AECHTH J1a T3B. MAbUHCKU
YJIAHOBH, KOJU Cy WHaUe OWMJIM IMPOTHUB OITyKe O IMoBehamy OCHOBHOT KaluTala,
010ujy J1a 3aKJby4e YrOBOp O IPUCTYTAaby WiaHa U oBehamy OCHOBHOT KaIllnTa-
JIa HOBUM YJIOT'OM Ca YIAHOM KOjU IIPUCTYTIa APy TBY. THMe ce oTBapa MoryhHocT
Ja OHH, YIIPKOC YNE-ECHHUIIM LITO je BOJba APYIUTBA 32 oBehameM OCHOBHOT Ka-
MATaNa y OMIYIH Beh n3pakeHa, MpakTHIHO CIpede meHo crpoBoleme. Carma-
CHOCT CBHX YJIaHOBA JPYLITBA 32 IPUCTYMamke HOBOT YJlaHa CBOJCTBEHO je JIpy-
HITBHMA JTHI@>*, a CypOTHO MPUPOAH APYIITaBa KalKuTala, y Koje crajaa u
JOPYILITBO C OrpaHMYEHOM OAroBopHouIhy. PerucrpaTop oBakBUM onpehemem
YTOBOPHHX CTPaHa KO YITUCHOT YroBopa (,,YTOBOP O IPUCTYIAY YjiaHa U T0-
Beharmy OCHOBHOI KamuTajla HOBUM YJIOTOM') y MIPaBHUM CHUCTEM YBOAH BPIIO
OTACHOT ,,IPABHOT MyTaHTA™ KOjJU TEXKHU Jia IPYIITBO C OIPAHUYECHOM OJTOBOP-
Hourhy y OBOM CErMEHTY M3jeIHa4YM ca OPTAuKUM JIPYLITBOM.

Huje oBne, mehyTuM, jeauHa oIroBOpHOCT Ha perucTpaTopy. Perucrparop
j€ yCHeurHo nperno3Hao Ja je 0apem y ciyuajy IpUCTylama HOBOT 4JlaHa HEOll-
XOJTHO JIa JIUIIE KOje MPUCTYyTa U3pa3u CarilaCHOCT 3a Mpey3uMameM o0aBe3e
yIjiaTe OAHOCHO YHOLICHA YJIora U CTULABEM yJella — YWIAHCTBA Y IPYIITBY.
HajBeha onroBopHOCT je Ha 3aKOHOMHUCITY KOjH je OBY MaTEpHjy MPOITyCTHO Ja
ypenu. Ha ocHOBY yBHJla y TPEHYTHO IPUIIPEMJbEH HAIPT U3MEHA U oy Ha 3a-
KOHa O TIPUBPEIHUM JPYIITBUMA™, T0JIa31 C€ 0 3aKJby4Ka Jla PEeryjiaTuBa o
noBehamy OCHOBHOTI KaluTaja JpylITBa C OrpaHUYEHOM OATOBOpHOLINY y Be3H
ca CyIITHHCKUM THTakbUMa | JaJbe 0CTaje HeIopeUueHa.

54 Bua. 31T, un. 99, cr. 1.
5 http://www.paragraf.rs/nacrti_i_predlozi/180917-nacrt_zakona o_izmenama_i_dopuna-
ma_zakona o_privrednim_drustvima.html (web crpanuna nocehena: 11.12.2017).
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The Resolution on Increase of the Share Capital through
New Contributions in Limited Liability Company

Abstract: The resolution on increase of the share capital is expressed by the
will of the company for the execution of the increase in the share capital. By a
general meeting decision, the formation and expression of the will of the bodies
(the general meeting) is carried out, which the Company considers to be its own.
The General meeting is a body of a company and its decision legally represents
the will of the company to conduct an increase in the share capital. In that sense,
the decision on increasing the share capital is only an initial (preparatory act).
1t is therefore only a unilateral statement of the will of a company that is directed
at existing members or third parties to participate in the procedure for increasing
the share capital to take over the share. In the part of the Serbian Law on com-
panies that relates to limited liability companies, the law contains only a few
provisions that directly relate to the increase in the share capital of a limited li-
ability company. Regarding other rules related to the increase in the share capi-
tal of a limited liability company, a corresponding application of the provisions
on the increase in the share capital of a joint stock company has been established.
Consequently, the content of the decision was adapted primarily to this procedu-
re in joint stock companies. This is not the best legal technique for arranging this
important procedure, because in practice it requires a proper selection of provisions
that can be applied to increase the core capital of a limited liability company.

Keywords: resolution of the general meeting, share capital, increase of share
capital through new contributions, subscription of shares.
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