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HEVJEJHAYEHOCT MEBYHAPO/IHE
APBUTPAXHE IIPAKCE ¥V TYMAUEBY
KITAY3VJIE HAJBEREI' IIOBJIAII'KhEBHA U
OPATMEHTALIMJA MEBYHAPOIHOI I[TPABA!

Casiceiiax: Y pady je daiu ilpukas tipaxce ipumere Kiaysie Hajeehes ilosna-
whera (M®H) y mehynapooHnoj uneeciuuyuonoj apoutupasxicu y ceetiny iese oa
PA3MUMOUNAdCERA Koja Hociloje u paziuyuiie oonyke Koje ¢y OoHellle o 080M
uiary upedctiasnsajy 00kas gpacmeniuayuje mehyHapoonos ipasa. Ppazmen-
wayuja je oanexo wupu (heHomer 00 ungeciuuyuore apouiupaxce u MOH knaysy-
Je, anu ux je uilax mocyhe fiogesaiuu jep paziosu Koju 080e 00800e 00 cykoba
MOZY YUyiuiiy Ha cuciiieMcKe y3poke pazmeniiayuje melyHapooros iipasa. MOH
KIAY3y1d je JeOHOCUIAGHA U YeCtlo HA UCTUU HAYUH (OPMYTUCAHA Y PASTULUTUUM
mehyHapooHum yeosopuma. Axo yuyiap ucitioZ cuciema iociioje iupobiemu y
wymauery waxko jeOnociuasHe oopedbe, oupasoar je 3axmyvax oa je eeha eepo-
satunoha oa he 0o waxeoz oociuyiiarea 0a 0ohe jow naKuie UpUIUKom ymaiersa
CROAHCEHUJUX 00pedaba 00 ClUpane pa3ruyuiiux cyoosa. Y osom pady oai je yio-
peonu ipened tioznatiux oonyka o tipumernu MOH kaaysyne: Magesunu, [liama,
Poc HUnseciu, Kunuy u I'apaniuu Koza. Oonyke cy cyipocidagmene Ha HeKOIUKO
Husoa: otiwitle ileopuje o mymauersy MOH kaay3syne, Oewusociiu y2080pa u Ko-
HAUHUX 00NYKA O ucCiuMm 3axiiesuma. Maxo ce cee 0onyke MoZy 3aipaso iooeauiliu
¥ 08e 2pyiie, 20e y OK8UPY C8aKe HOCIOjU U3PANHCEHA KOHZUCIUEHIUHOCIU, HUje MO-
2yhe o uctio wepouttu u 3a 00HOC 06e 08e 2pyiie Yuju CyKob Upedciiasba 00Ka3
cuciuemaiicke pazmenitdayuje mehyHapoOHOZ UHBECTUUYUOHOZ TipABa.

Kayune peuu: Knaysyna najeehes iiosrawhersa — knay3yia Hajiosrauhe-
Huje nayuje — MOH xknayzyna — unseciuuyuona apouiupaxica — ppazmeniiayuja.
! Pajg je mpunpemMIibeH y OKBUPY MpojekTa ,,[IpaBHa Tpaauiija ¥ HOBU IIPABHU H3a30BH”
[MpaBHor daxynrera Yausep3urera y HoBom Cany u nmpojektre teme ,,[Iporecu rimobanuzamuje

U (parMeHTanuje y caBpeMeHoM MelhyHapoHOM IpaBy: MehyHapoHO paBo uzMely KoXepeHT-
HOT' CHCTEeMa M JIe3UHTerparuje”.
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1. YBOJI

OparmenTanuja MmellyHapoaHOT MpaBa MpeaMeT je HHTEH3UBHOT HHTEPECO-
Bama CTPyYHE IIpaBHUYKE jaBHOCTHU Beh myke Bpeme a pacrpaBa ce kpehe ox
Herupama BbEeHOT TIOCTOjarba 10 TBPAHY J1a he Ae3nHTerpalioHy POLecH J0Be-
CTH 110 KpH3e Mel)yHapomHor mpaBHOT cucteMa. @parMeHTanuja ce moHeKa Omy-
cyje kao Hy»xHa ¢a3a y pa3Bojy Mel)yHapoHor mpapa, kao 00JUK MPOrPECUBHE
crienijaau3aiuje aad U Kao MaHudecTamuja 1eMOKpaTH3aiuje jep ce onupe
HEHTpaJIM3aliju MTpaBHOCTBapaiaduke 1 npaBocynne mohu. [Ipema Mumsbemy
Komucuje YH 3a mehynapomnno npaso u3 2006. roquHe mporiec pparmenraryje
He yrpokaBa Mel)yHapoaHH MIPABHU CHCTEM.

deHoMeH (parMeHTanuje ce MOXKe JOKa3UBaTH M OCTIOpaBaTH Ha BUILE Ha-
4YuHa. JeaH of BbeHHX MOjaBHUX O0JIMKA U HEH JIOKA3 je HeyjelHaueHa U HeJlo-
ClleTHa IIPHMEHA OIIITHX MPAaBHUX HOPMH Y TI0jeINHAYHHUM CITy4ajeBUMa, OJTHO-
CHO Y CYJCKUM M apOUTPa’kHUM MOCTYHIMMA. AKCHOM je Pa3Iu4uTOCT MpaKce
OpaHUTH TOCEOHUM OKOJIHOCTHMA CBAKOT Cliydaja IITO 3HA4YU JIa j& 3aXTEBHO
JIOKa3uBaTH (hparMeHTalujy myTeM MeljyHapolHe CyACKe U apOUTpakHe IpaKce.

Ha oBom mecTy cy omabpanu mpuMepy n3 MelyHapoaHe apOuTpa)KHe mpakce
0 TyMmauemy Kkiay3yne Hajseher noenamhema (MOH knaysyna) kaja cy qoHeTe
pas3IMYUTE OHOCHO YaK CYIPOTHE OJUTYKE O OIIITHM U MOCEOHUM yCIIOBUMA 32
npumenr M®H kiay3yiie Ha ofpesioe o peliaBamy criopopa. Kiay3yna Hajseher
noBianihema je jeTHoCTaBHa ofipenda 4uja je popMmymaiuja y MepoIaBHUM yTro-
BOpHUMa BpJIO CJIMYHA UJIN YaK UCTAa: MHBECTUTOPpUMA U I/IHBCCTI/IHI/IjaMa C€ rapaH-
Tyje TPETMaH KOji HHUje Mame MIOBOJbaH Off TPETMaHa KOj! ce TIPyKa HHBECTUTO-
puma u uHBecTuijama Tpehe npxase.” [ToceOHO je murarme aa iu ce noq MOH
TPETMaHOM IO/Ipa3yMeBa OHaj CTATyC KOjH je TapaHTOBaH yroBopoM muiu Beh u
(bakTHuKK 0OJBH TPETMAH aKTHBHpA MPUMEHY OBe Kiay3yJe.> OBo je Hajuerrha
dbopmymanmja ogpende Koja ce yMe pa3IMKOBATH caMo TI0 TOME IITO ce yHOce

2 Kao npumep mMoxe ce HaBectn wian 3 Ciopasyma uzmehy Cpbuje u Jlancke o iodctuuya-
Y u y3ajamuoj sawiuuiuu yrazarea uz 2009. ronune (Cn. rmacauk PC — Melynaponuu yrosopu,
6p. 105/2009, crynuo Ha cHary 23. janyapa 2010.):

Ynan 3 — Tpewiman ynazara

1. Ceaka CtpaHa yropopHuiia he Ha CBOjOj TCPUTOPHjH 00€30CIUTH ylaramiMa yjiarada
npyre CTpaHe yroBOpHHUIIE TPETMaH KOjH HU y KOM ClIy4ajy Hehe OMTH HeloBOJBHUJH Off TpeTMa-
Ha Koju ce 00e30el)yje ynaramima CONCTBEHUX ylaradya v yliarambnuma yiaarada Tpehux apxasa,
3aBHCHO OJ] TOra KOjH je, ca aclleKTa yJiaraya, oBOJbHUJH.

2. CBaka Ctpana yroopHuia he rapaHToBaTH, Ha CBOjOj TEPUTOPHUjH, ylarayuma aApyre
CrpaHe yroBopHHUIe, y MOTJIEAY YIpaBbamba, OipiKaBamba, Kopuiihema, yKUBamba HITH paciolia-
rama bUXOBUM yllarambeM, IPaBUYaH M PABHOIPABaH TPETMaH KOjH HU Y KOM cliyuajy Hehe Outn
Mam€ IOBOJbAH O OHOT KOjU JIOZIeJbYje COTICTBEHUM yllarayuMa WIIH yJaraunMa u3 Ma Koje Tpehe
3eMJbe, 3aBUCHO O] TOTa IIITa je, ca aCleKTa yjarada, oBOJbHH]E.

3V TOM KOHTEKCTY Bpe/Ha je naxmbe popmynanuja MOH knay3syna unany 4 cr. 3 Criopa-
3yma usmely Cp6uje u Kanane o moacTuuarmy 1 3alITUTH ylarama: ,, I perMan qoaesben Ctpanu
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noryHe. TakBe OmyHe ce MOTY MOJENUTH Y TPH TPYTIe: HCKIbYYeHhe IIPUMEHE OBE
oapeade Ha HApUHCKE YHU]je, 30He CI000HE TPrOBUHE M eKOHOMCKE HHTEI PaLli-
je, ¥ mocebHe yroBope 0 MOPECKUM MUTamuMa;* moce6HO HaBoheme onpenaba
BUT-a Ha koje ce MDH knay3yina oqHocH 1 HoceOHO HCKIbyuere mpumene MOH-a
Ha ojipende O penaBamy Croposa.’

VY pany he xpoHonouiku OMTH pUKa3aHe oijIyKe y npeamMeTuma Madeznnu
npotus IInanuje,® [Tmama mpotus Byrapcke,” Poc Uusect nmpotus Pycuje,?
Kunuu npotus Typkmenucrana’ u I'apantu Kosa npotus Typkmenucrana.!”
Paznuke xoje moctoje y Tymadersy M®OH kiray3ysie y OBUM IIpeIMeTHMA Cy He-
CYMIbUBE jep Cy CYNPOTHE HE caMO OJUTYKe O 3aXxTeBuMa 3acHoBaHMM Ha MOH
KJIay3ynu Beh cy CynpoTHA U TyMadermha ONIITHX yCIOBa 33 IbeHy TPUMEHY.

Haxkon mpukasza apOuTpaskHe mpaxce CIeAu aHaju3a O ONPaBJaHOCTH TaKBeE
HEYjeMHAYeHOCTH: Ja JIU je OBIIE ped O pa3Bojy HHCTUTYTa Kiay3yie M®H rie je
¢dparmeHTanuja 3anpaBo MokKasaresb Clieljaln3alnje OBe HOpMe, UM je TaKBa
HEyjeTHAUYCHOCT WITaK HeTaTHBHA (pparMeHTaIlfja Koja JOBOIH A0 Je3UHTErpa-
[{je MPaBHOT TyMadewa U IPaBHE HECUTYPHOCTH.

y ckJialy ca oapenbama ct. 1. 1 2. OBOTr 4iiaHa 3HAYH, y OJJHOCY Ha JIOKAJIHU HUBO BJIACTH, TPETMaH
KOjH, Y IJaTUM OKOJIHOCTHMA, JIOKaJIHA BJIACT J0JeJbyje yjlaradyuMa i lbUXOBUM yllarambuma.

4 OBaj U3y3€eTaK je TOTOBO MPABUIIO y Mel)yHapOJHUM HHBECTHIIMOHUM yroBopuma. [locto-
ju, Ha mpumep, y yrosopuma Cpouje ca L{paom I'opom (ui. 3 cras 3), ca A3epbejianom (4. 4 cTas
3), ca Ayctpujom (un. 3, cras 2), ca Hemaukom (ui. 3 craB 3) uta.

5 Kao npumep Moxe 1a mociyxu ctas 4 unana 4 Ciopazyma usmehy Cpouje u Azepbejuana
0 Hooctuuyary u yzajamuoj sawiuutuu yrazarwa n3 2011. roquae (Cn. rmacauk PC — Mehynapon-
HU yroBopH, 0p., cTynuo Ha cHary 14.12.2011.):

Unan 4 — HaurioHaJIHHA TPETMaH M TPETMAaH HajIloBIalIieHuje Halluje

4. Onpenoe cr. 1. u 2. oBor uiana Hehe ce TymMaunTH Tako na od6aBexy jenny CTpaHy yro-
BOPHHUILY Jla IPUMEHH HEKHU JIPyTH HAYMH pelllaBama CliopoBa ca yiarauem apxkase apyre Crpane
YTOBOPHHIIE, OCUM OHOT HU3PUYMTO MponucaHor 4ianom 11. opor Cropasyma.

¢ Emilio Agustin Maffezini v. The Kingdom of Spain, ICSID Case No. ARB/97/7, Omyka o
MPUTOBOPHMa HEHAIIIe:KHOCTH of 25. jaryapa 2000. u ApOutpakHa ofuyka ox 13. jarmyapa 2000.
(y nassem Tekcry: Magesunu (HaanesxxHocT) u Maghesunu (MEpUTYM)).

7 Plama Consortium Limited v. Republic of Bulgaria, ICSID Case No. ARB/03/24, Onnyka
0 HajuiexkHOCTH o1 8. debpyapa 2005. u ApbutpakHa omiayka ox 27. aprycta 2008. (y mabem
Tekcry: [lrama (HaanexHocT) u [lnama (MEpUTYM)).

8 RosInvestCo UK Ltd. v. The Russian Federation (SCC Case No. 079/2005), ApGutpaskna
OJUTyKa O HaJJIe)KHOCTH u3 okToOpa 2007. ronuHe 1 Konauna apOurtpakna omnyka oxn 12. cem-
tembOpa 2010. (y nasbem texcty Poc Hneeciu (HaaiaexHoct) U Poc Uneeciui (MEPUTYM)).

9 Kili¢ Insaat Ithalat Thracat Sanayi Ve Ticaret Anonim Sirketi v. Turkmenistan, ICSID Case
No. ARB/10/1, Opnyxa o uwirany VII.2 JIBocTpaHOr HHBECTHIIHOHOT criopasyma usmely Typkme-
Huctana u Typcke on 7. maja 2012., Apbutpaxna omnyka of 2. jyna 2013. u Oanyka o 3aXTeBy 3a
noHnmTaj ox 14. jynma 2015. (y massem tekcty: Kunuu (Tymademe), Kuauu (HagiaexHoct), Kunuy
(TOHUIITA)).

10 Garanti Koza LLP v. Turkmenistan, ICSID Case No. ARB/11/20, Omtyka o mpurosopy
HEHaJJISKHOCTHU 300T HelocTaTKa carinacHOCTH oA 3. jyna 2013. ronquae n ApOouTpakHa OIIyKa o
19. nenem6pa 2016. (y naseem Texcery: [ apaniiu Koza (Hapnexxnoct) u [ apaniuu Kosa (Meputym)).
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2. [TIPUMEPU HEYJEJJHAUEHOCTU MEBYHAPOIHE
APBUTPAXXHE ITPAKCE

[Mpenmeru Madesunu u [1nama Beh cy nonynapuu y nureparypu mMehyna-
POTHOT MHBECTHUIIMOHOT TIpaBa M YeCTO CE HaBOJE Kao MPHUMEPH HeyjeaHaueHOT
TyMadema Mel)yHaponHux apoutpaxkuux cynosa.!! VjenHaueHo Tymademe y
Mel)yHapoTHO] HHBECTHIIMOHO] apOUTpaKHO]j ITPAKCH HUje JIako mocTuhu jep ce
apOUTPaKHU CyJOBU KOHCTHTYUIIY 32 CBaKH MOjeIMHAYHU TPEIMET, a yTOBOPH
Ha OCHOBY KOjUX C€ BOJIE CTIOPOBH Cy OMIJIaTepaIHU, TAKO J1a j€ Pa3IMIUTOCT O4e-
kuBaHa. Ca apyre cTpaHe, CTaHAAPAW KOjU Cy IPEAMET TyMadewa Cy CIUYHH,
BPJIO YECTO YaK MCTH, a yOOWUajeHO je Jla Ce CBH apOUTPaKHU CyJIOBH MTO3UBAJy
Ha paHUjy apOUTpaXKHY TIPAKCY MUAKO Ca TUM IPEJAMETHMA HE MOCTOjU HUKAKBa
npaBHa Win GakTHdKa Be3a. JlpyruM pednma, KOHBEpPIeHIHja je OYeKUBaHa U
Y4eCTO OCTBapeHa: '? TeliKo je, Ha MPUMep, 3aroBapaTH TyMaueHhe Koje OCTyma
OJ1 OIIIITET TPEH/Ia apOUTPAXKHE TpaKce. YIPaBo 3aTO je OACTYHambe OJf OIIITHX
TyMauema 3ajeTHINYKUX HOPMH H3y3€eTaK KOju MOXKe J1a Oy/ie OnpaBIaH caMmo To-
CeOHMM OKOJTHOCTHIMA CITy4aja, CIIEI[HjaTHO YTOBOPEHUM oipendamMa MIith oceo-
HUM pasyiozuma. OnabpaHu npuMepu Tpeda J1a UIyCcTPyjy TakBa OJCTYyIamba,
FbHXOBE PA3JIOre, OPaBAAHOCT aJIH M yUECTAIOCT.

2.1. Made3unu nporus lInanuje

[Ipenmer Made3nnn ce y AaHAINIKO0] IUTEPATyPH U apOUTPaKHO] MTPAKCH
YIJIaBHOM IIOMHELE ITOBOJAOM JIBa IIPpaBHA IMMUTAaMkA: NPUIIMCUBAKA APKABU aKaTa
MPUBPETHUX APYIITaBa Y IPKABHO] CBOJUHH paau yTBphuBama MelhyHapomHe
OJITOBOPHOCTH JprKaBe 3a MoBpee MehyHapoaHUX yToBOpa O 3alITUTH HHBECTH-
1IMja, ¥ TIOBOJIOM ITpUMeHe Kiay3yJie Hajseher momamthema. Osne hemo ce 3ap-
JKaTu CaMO Ha JpyTOM IMPAaBHOM IIUTALY.

11 Elisabeth Whitsitt, “Application of Most-Favoured-Nation Clauses to the Dispute Settle-
ment Provisions of Bilateral Investment Treaties: An Assessment of the Jurisprudence®, Journal
of Energy and Natural Resources Law 4/2009, 527-558; Gabriel Egli, “Don’t Get Bit: Addressing
ICSID’s Inconsistent Application of Most-Favored-Nation Clauses to Dispute Resolution Provisions®,
Pepperdine Law Review 4/2007, 1045-1084; Jarrod Wond, “The Application of Most-Favored-Nation
Clauses to Dispute Resolution Provisions in Bilateral Investment Treaties®, Asian Journal of WTO
and International Health Law and Policy 1/2008, 171-198; Scott Vesel, “Clearing a Path through
a Tangled Jurisprudence: Most-Favored-Nation in Bilateral Investment Treaties*, Yale Journal of
International Law 1/2007, 125-190; Bruno Poulain, “Clauses de la nation la plus favorisée et cla-
uses d’arbitrage investisseur-Etat: Est-ce la fin de la jurisprudence Maffezini”, ASA Bulletin 2/2007,
279-301; Ruth Teitelbaum, “Who’s Afraid of Maffezini — Recent Developments in the Interpreta-
tion of Most Favored Nation Clauses®, Journal of International Arbitration 3/2005, 225-238.

12_Omnyke cy JOmpUHENe pas3Bojy KoxepeHTHe apourpaskue npakce 0 UKCU /I koHBeHIuju.
— Christoph Schreuer, The ICSID Convention: A Commentary, Cambridge 2001, 56.
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EMmmo Made3nnn, apreHTHHCKY IpKaBJbaHWH, OCHOBao je y Illmanuju
MPUBPEIHO APYIITBO Al HHBECTHPAba Y XeMHU)CKY HHIYCTPHU]Y, OMHOCHO PaIH
nu3rpanme padbpuke 3a MPON3BOARY TUHUjE XEMHU|CKUX TTPOMU3BOAA. Y OCHOBAHOM
npuspeanom ApymTBy (EAMSA — Emilio A. Maffezini S. A.) Emunno Madesunu
je umao 70% ynena y xanuraiy, 1ok je 30% ynena mpumnamaio mIaHcKoOM JIpy-
By COJJUTA (SODIGA — Sociedad para el Desarrollo Industrial de Galicia).
CO/IUTA je 3ajemHUYKOM IPYIITBY OJ0OpHIIA TIOCe0aH KPEUT, Y U3HOCY KOjH je
6uo 4/5 Bpeanoctu kanutana gpymtsa EAMCA no npedepeHunjaTHoM pesxumy
y3 HUKY KamatHy crorry. EAMCA je mobuia v Hu3 cyOBEHITH]a O MUHHUCTAPCTBA
¢unancuja lnanuje.

HcToBpemeHo ca ocHIUBam-EM MPUBPETHOT ApyITBa MadesnHu je modeo ca
UCTIUTHBAKEM MIOCIOBHUX MOI'YNHOCTH, aHTa)K0Bao je MPUBaTHE KOHCYJITAHTCKE
¢bupMe U yImyTHO 3axTeBe 3a MoOujame WHpopMaruja MMaHCKUM areHITHjaMa
3a7ykeHuM 3a npomounjy uasectuunja. COJWIA, napraep Madusunuja, cupo-
BeJla je He3aBHCHO MCTPAKUBAIHE TPIKUIITA U TIPOIIEHE MCILIATHBOCTHU Oymyher
npojekTa. Mako je areHiuja 3a 3alITHTY )KHBOTHE CPEIMHE KaCHUIIA Ca H3/IaBambeM
no3BoJie, Made3nHu je HacTaBhO ca M3TrpanmoM Gadbpuke. [onumHy qaHa HaKOH
nouetka m3rpaame EAMCA je 3anana y ¢puHaHCHjCKe HEMPUIIMKE jep HUje J10-
Oma ouekMBaHe KpeauTe U cyoBeHnHje. tbeHa HETUKBUIHOCT je TETUMHUYIHO
caHupaHa TpaHcdepom cpencTaBa ca MIpUBaTHOT pauyHa Made3nnuja Ha pauyH
EAMCA. Y6p30 je Madesnau o0yctaBuo nmpojekart u monyauo ga COIANI'A ot-
nuiie cse Ayrose Koje cy Madesnnu u EAMCA umanu npema 1\0j y 3aMeHy 3a
KamuTall 1 UMOBUHY 3ajeqHUYKor ApymTBa. EAMCA je mpBo Tpakuia JOIIaTy
Ja OM OKOHYaJ1a TPaHCAKIIM]y, a HAKOH TO je Made3nHu noTpaxxuo nomoh cBo-
je npxase, Apreatune, COIMIA je mpuxBaTuiIa IpBOOUTHY IMOHYY KOjY j€ OBAj
nyT Madesunu onomo u onnyuno ce na llnanujy tyxu npeg UKCHI-om.

[lImanwuja je yiaoXKuiia 9eTHPH MIPETXOIHA IPUTOBOPA, a MH heMo ce oBfe
3aJpKaTH caMo Ha IpBOM kojuM je lllnanuja uctunana ga apOUTpakHu CyA He-
Ma HaJJIS)KHOCT jep HUCY OWJIN HCIIIJbEHH JIOKAJIHU IIPaBHU JIEKOBU.> OBOM
MPUTOBOPY apOUTPAKHU CYJ je TOCBETHO HajBUILE MAXKIbE a PE3YJITAT je OJTyKa
KOja je TocTaa ImpeceIan 3a TyMademe MPOIEeCHUX openada MHBECTUITHOHUX
criopasyMa 1 HaJJI)KHOCTH apOUTPaKHUX CYA0Ba.

Uman X nBocTpaHoT MeljyHapOIHOT YTOBOpa O 3alITUTH CTPAHUX yilarama
(ILImancko-aprentuncku BUT) ycnosibaBao je Tyx0y MehyHapoaHoj apOuTpaku
peTXOoMHUM oOpahamem momahuM cymoBmMma — TyKuall je 6no y obaBe3u aa
MOKYLIa Jia Pery Crop Mpej CyJoBUMa JIpikaBe JoMahmHa MHBECTULIU]E Y POKY
ox 18 meceru ox u3bujama cropa.'* Tek yKOIHUKO Cy/1 He OH JOHEO OIYKY ¥ POKY
on 18 mecenu, uiu je oiIyKa AOHETa ajli ’OM HHje PEIleH CIOp, HHBECTUTOP

13 Maghesunu (Hapnexuocr), nacycu 19-63.
4 Magesunu (HapnexuocT), macyc 19.

697



[p Cama B. Bajuh, Heyjeonauenociu mehynapooune apouiipasicre ipaxce... (ctp. 693-712)

cTHYe TIpaBo Ja ce obpatn MmehynapoaHoj apoutpaku. OBIe je ped 0 YCIOBY JIo-
KaJHUX MPaBHHUX JICKOBA y HEIITO U3MEHECHOj BapHjaTHU KOja je TUMUYHA 32
MeljyHapoHe MHBECTHIIMOHE CIIOpa3yMe,!® a TO je orpaHHYeH POK y KOjeM je
CTpaHU MHBECTUTOP AYXKaH Ja MOKYIIa Ja CIop PELIX npes JoMahnM cy10BUMa.
[Topen oBe yoObu4ajene ojakIuIle, TOCTOJU U jeIHa OMIITa Koja je mpeasuleHa y
wiany 26 MKCH /] xonBeH1Mje KOja MpETIOCTaBba Aa Cy JIOKAJIHU [IPaBHH Jie-
KOBM MCKJbYYEHHU OCHUM ako KOHKpeTHUM bUT-oMm unu apyrom nonyziom 3a ap-
OUTpaKHO pelehe cropa HuCy yBeaeHu.'® Jlpyrum peunma, 6ap y UKCU
KOHTEKCTY, JIOKAJTHH TIPABHHU JIEKOBH CY JTaJIEKO JIAKIIa MpenpeKa Hero mpes Ipy-
UM MeljyHapoaHHUM CyJOBUMA.

Emunmo Madesnnn Huje mokymao na ce ooparu cynosuma lllmannje Beh
je onmax nokpenyo MKCHU /] apoutpaxy. bberos ogrosop Ha npurosop Illnanu-
je 6mo je apryment 3acHoBaH Ha M®H kiay3ynu. @opmymnamnuja oBe ogpende y
meponaBHoM BUT-y 6una je yobuuajena: ,,Y morsieny CBUX NUTama ypeheHux
OBHM CIIOPa3yMOM TPEeTMaH HEe MOKe OMTH Mame MOBOJbAH 3a yllarama O OHOT
KOju JpKaBa YrOBOPHHMIIA TIpyKa ylaramuma yinarada tpehe npxxase.” Tyxunai
je cMaTpao xa uMa mpaBo aa Oyze ocinobohen oopahama qomahnum cymoBuMa 1mo-
suBameM Ha BUT IlInanuje ca TpehoM 1p:kaBoM KOjU TaKaB YCJIOB HHUje TIO3HABAO.

MOH xiray3ya 3aucTa jecTe jeqHa o HajcTapujuX TapaHIlfja Kojy MOo3Hajy
Mel)yHapoIHU YroBOpH O 3alITHUTH CTpaHala ¥ BpEMEHOM je OHa MocTajia CTaH-
napmHa onpenda y OpojHUM MeljyHapOoIJHUM yTrOBOPUMA Pa3IMUUTOT KapakTepa.
[TpoGnem y mpuMeHH je onpehuBame BEeHOT JoMalliaja; IiTa ce cMaTpa TPETMaHOM
¥ Ha Koje yroBope ca TpehuM mprkaBaMa oBa kjay3yina ymyhyje. OcuM yoOnda-
jeHHuX u3y3eraka (LaprHCKa yHH]ja, perHOHaIHA OpraHu3alija, eKOHOMCKa HHTe-
rparija) moHeKa  ce yroBapajy u oceOHU n3y3enu. AKO HeMa IToceOHO yToBope-
HUX M3y3eTaKa, 3aiCTa je OTBOPEH MpoOiieM JoMalliaja v 1oJba IPUMEHE Kilay3yJie
HajBeher nmoBnmanthema: kKako TyMaduTh hyTame oapende o ’eHOM JOMaIajy u
KOja Cy OINIITa, CTaHAap/{Ha TIpaBUJia YCIIOB 3a BbeHy npuMeny. CTaHaapHu
YCIIOB je ejusdem generis TIPUHIIAT KOJH 3aXTeBa Ja MOCTOjU CIIMIHOCT m3Mehy
JIBa yTOBOPA, aJIM M CIMYHOCT TI0JIOXKAja Tpakuola 00Jber TpeTMaHa U OHOT KOjU

15 ApGuTpakHu cy 3anaxa ja wiad X(3)(a) He 3aXTeBa HCIPI/BUBAE JIOKATHUX MPABHUX
JIeKOBa Ha HaYHMH Ha KOjH C€ OBaj HHCTUTYT cxBara y MmehyHapoaHoM mpaBy. OH caMo roBopH o
MEPHUTOPHOj OJUTYLIM KOja, KAKO TO M TYXKEHH IpH3Haje, He Mopa OMTH KOHa4Ha WK Oe3 paBa Ha
kanOy no npasy lllmanuje, Te Tako OH M He 3aXTeBa J1a Ce UCLPITY CBH JIOCTYITHM JoMahu npaBHI
neKkoBH. — Magesunu (HagyiexxHOCT), macyc 28. (ApOHTpakHU CyJ ce M03KMBa Ha MUILJbeme Kpu-
croda lpojepa — C. Schreuer, “Commentary on the ICSID Convention. Article 257, Foreign
Investment Law Journal, ICSID Review, Vol. 12, 1997, 59, 201).

16 TlpucraHak cTpaHaka Ha apOMTPaKy CXOAHO OBOj KOHBEHIIMjH CMaTpa ce MPHUCTAHKOM
Ha Ty apOUTPaXKy ¢ HCKJbYYCHEM CBAKOT APYTOT IIPABHOT CPEICTBA, H3Y3€B aKO je IPYKUHje yro-
BOpeHO. J[pkaBa yroBOpHHIIA MOYKE 3aXTEBATH J1a CEe HCLPITY yHYTpallbha aIMHUHUCTPATHBHA WK
CyJCKa CpeaCcTBa Kao YCJIOB IIPUCTAHKA HAa apOUTPaKy CXOIHO 0BOj KoHBeHIMju. — Y. 26 UKCU /]
KOHBEHIIH]e.
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Taj TpeTMaH Beh yxxuBa. CMarpa ce 1a ¢y BaH JoMalliaja OBe Kjay3yse OHE Ope-
0e Koje cy OmIie mpeAMET MOCEOHUX IPEroBOpa TaKo Aa Ce TAKO YTOBOPEH PEKUM
HE MOJKe TIPEHETH U3 IPYTor yroBopa. [pyru npodieM y mpuMeHH OBE Kilay3yJe
ce OTHOCH Ha Ha4MH Ha Koju ce OeHeHMja U3 Jpyror yroBopa IpeHOCH Ha HO-
BOT KOPHMCHHUKA: []a ]I j€ OHA ayTOMAaTcKa M MoJpa3yMeBa 3aXTeB /Ia Ce TaKaB
TpeTMaH npyxu.” ako je ped 0 yreMesbeHOM M YeCTO YrOBapaHOM CTaHIapay,
IErOBa IIPUMEHA HUjE jeTHOCTABHA.

[NoceGHo je nuTame, Koje je Ouio u uenTpaino y Madesunujy, na nu ce MOH
KJIay3yJia YOIIITe OJJHOCH Ha ofipei0e o pemaBamy criopoBa. OBzie ce Kao KIbyd-
HO MOCTaBUJIO TyMayee n3pasa ,,TpeTMaH" u3 kiaysysne Hajseher nopnamhemna.
[To3uBameM Ha apOUTpakHy OIITYKY y IpeaAMeTy AMOaTujesoc, e je yTBpheHo
na administration of justice npeAcTaBJba €0 3alTUTE CTPAHUX TProBara (MUTamke
je OmITo 1a i ce MPUCTYT CyJOBUMA MOYKE JIOBECTH y Be3y ca ,,TPrOBUHOM H TLJIO-
BUIOOM™ Ha KOje c€ OCHOBHH YTOBOP OJHOCHO TaKO Aa aTpaxupa 00JbU TpETMaH
MIpea CyI0BIMA U3 APYTOT YTOBOPa) apOUTPaKHU CyJT 3aKJbyUyje MIa ce IO TPET-
MaHOM IOApPa3yMeBa U MpaBo Ha MPHUCTYN MeyHapOoaHO] apOUTpakH Ha Koje ce
MOTY TIPUMEHUTH CBE OJIAKIIHIIE U3 APYTOT YTOBOpa U Ja M30CTaHAK U3PHUNTE
oapende o TAKBOM JAEjCTBY KJlay3yJie HE OMETa TAKBO TyMayueHe:

,,b€3 0031pa MTO KiIay3ysia y OCHOBHOM yTOBOPY HE HaBOAH M3PUUUTO Ja
je pelIaBame CropoBa MOKPUBEHO Kiay3yJoM Hajeeher nmosnamhema, apOuTpa-
KHHU CYJl CMaTpa Jia TIOCTOJH OCHOB 3a 3aKJbyYaK Jla Cy JaHAIIKBA MEXaHU3MH
pelaBama CropoBa HEOBOJUBHU O 3aIUTUTE CTPAHUX MHBECTHTOPA, jep Cy OHU
Takol)e oBe3aH! ca 3aIITHTOM TProBala Ha OCHOBY Mel)yHapOTHUX TPrOBHHCKHX
yroBopa. KoH3ynapHe HalJIe)KHOCTH Cy C€ y IPOLLIOCTH, Ka0 U CBaKU APYyTrU
00NMK eKCTepUTOpHjaHE HAJIJIE)KHOCTH, CMaTpaje CyIITHHCKAM 32 3aIlTHTY
mpaBa Tpro,aia, 1 300r Tora HUCY MpeAcTaBJballd CaMo MPOLECHO CpeAcTBo Beh
apaHXMaH yoOJIr4eH paau 00Jbe 3alITUTE MTpaBa JUIa y MHOCTPaHCTBRY. 13 Tora
CJICIM /1a OB apaH)KMaHH, HaKo He MIPEeCcTaBsbajy A0 CYNCTAHIUjaIHOT aclieKTa
TProBHHE U MHBECTUIIMOHE MOJIUTHKE KOjy TPOMOBHIITY Mel)yHapomaHU yroBopu
O TPrOBUHHM M IIJIOBUAOH, OMIIM Cy Ol CYIITHHCKE BaKHOCTH 32 3aLITUTY MpaBa
KOja rapanryjy.“1®

Hakon miTo je mox TpeTMaH noaBeo u npaBo Ha oOpahame mMelhyHapomaHO]
apouTpaku, apOUTPaKHU CY je, HAKOH HCITUTUBama IpyTrux yropopa llmanuje

17 ,OcHoBHa NOeHTa je jia 60JbK TPeTMaH KOjH je rapanToBaH y Tpehem yrosopy mopa ja
Oyne 3aTpaxxeH Ha ocHoBy M®H kiay3yne y ocHOBHOM yroBopy. Ha Taj HaunH (yHKIIMOHHIIE
M®H xnay3yna. Ona He (YyHKIMOHUIIIE TAKO J]a U3MCHH WJIX JIOITYHH TEKCT OCHOBHOT yTOBOpA.
[IBapueHOeprepy ce MOXke MpUIUcaTH Mo3Hata pedeHnna na ‘M®OH knaysyne ciaysxe na ou ce
OCHTypaJIH OJ] JIOIIKX HAL[PTa M HEAOCTATKA MAILITEe OHUX KOjH 3aKJbyuyjy MehyHaposHe yrosope.’
Wnak, [lIBapuenbeprep je 61o BpiIo CBECTaH J1a HJigja ayTOMATCKEe HHKOPIIOpaIyje je camo Gpuk-
nuja.“ — Zachary Douglas, “The MFN Clause in Investment Arbitration: Treaty Interpretation Off
the Rails”, Journal of International Dispute Settlement 1/2011, 106.

18 Mageszunu (Hapnexuocr), nacyc 54.
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1 TIperoBopa o 3akJpyunBamy bUT-a usmehy Aprentune u lllnanuje, 3akjbydno
Jla ce OBa KJiay3yJja MpUMEIbYje U Ha ofipede o pelraBamy crnoposa.'” JeqmHo
OTpaHUYCHE KOje je MOCTaBHO OJHOCHIIO C€ Ha CYIITHHCKA MUTarba jaBHOT T10-
peTKa Koja cy Ouia mpeaMeT NoCeOHUX OrpaHUYeHa, IPEroBOpa HIIH JIOIHUjE
npakce apkaBa.’’ OBo orpaHuYerm€e HUje OJ BeIUKe IIOMONU W YUHHU CeE J1a je
MOCTaBJHEHO TEK TOJIUKO Ja HOBO TyMadyeHe JIoMalliaja Kiay3yJse Hajseher nosia-
mrhema He n3riiea Kao MOTIIYHO Oprcame CBUX MPOIECHNUX OrpaHuYeHha.
OBakBHM TYMa4YeHEM j& YKIIOHEH YCIIOB JONYIITEHOCTH TYXO0€, a TpaKTHY-
Ha TIOCTISIHIIAa OBJIE je Orta ABOCTpYKa: IpolecHe oapende cy mogodue 3a MOH
TpPEeTMaH U JI0IaTHU ycioBH 3a oopahame MKCH /] apoutpasku Mory OUTH OTKJIIO-
mern myTeM M®H kitay3yne y ocHOBHOM yroBopy. [Iutame je ga nu je Ouimo
MOTPEeOHO TOJIMKO MIUPOKO TyMaueHhe OCHOBHOT IMpaBuiia o npuMeHn MOH, u
3ampaBo CTBapamke HOBOT MpaBuiia o oJky mpuMene M®H kiay3yie, camo 1a 0u
ce YKJIOHUJIU MPETXOAHU MPOIeCHU yciaoBu 3a oopahame MKCU ] apouTpaxu.

2.2. [Inama nporus Byrapcke

Opannycku gpxaBibaHiUH BoTpaH ocHOBao je kommanujy Ha Kunpy, Tpamen
WHBECTMEHT, KOja je y IOCTYTIKy NpuBaTu3anuje y byrapckoj otkynmina 96,78%
ynena y npasaom nuny Ilnama AJl. Hakon npuBaTu3anuje mpoMemEHO je uMe
mpuBaTH30BaHor mpeayseha y Hosa maama A 1.2 Tlnama Al 6uia je padunepuja
Koja ce OaBHJIa MPOU3BOIKHLOM HAPTHHX JIEpHUBaTa, a 10 UMOBUHE Ipeny3eha je
U eJIeKTpaHa Koja UMa IIPaBo Ja [IPOAaje BUIIAK IIPOU3BEICHE EIEKTPUYHE €HEep-
rHje MPEKO 3ajeNHIYKe TUCTpudyTHBHE Mpeske.?? Kao TyKuan y mocTynKy mpes
NKCH ]I apOuTpakoM IojaBUIo c€ KHTApCKO APYIITBO ca TBPAHOM J1a je OCHOB
HaJIS)KHOCTH YTOBOP O €HEPreTCKOj MOBEJbU U bunaTepaiHu yropop 3akjbyueH
m3melyy Byrapcke n Kuripa, 3ajenao ca MehyHapogHOM KOHBEHIIHOM O PeliaBarby
nnBectuonunx cnoposa (MLICHU /). Tyxunan je y Tyx0u tBpauo aa je byrap-
CKa, HI30M Mepa IpKaBHUX OpraHa U areHiuja, yrposuia nociosame Hose mia-
M€ LITO je AOBEJIO 0 3Ha4ajHe MaTepHjaliHe mTeTe, Te Aa je 30or Tora byrapcka
WHIUPEKTHO EKCIPOIpHCcalla UHBECTUIM]Y U OBPEAMIIa HaYeIO IOWITEHOT U
MpaBUYHOT TpeTMaHa. byrapcka je, namely ocrasor, TBpAuia ia je ”HBECTUTOP
npesapoM J1oBeo byrapcky y 3a0iyay NpHIIMKOM IPUBAaTH3aLMjE U J1a Ty>KE€Ha
Jp’KaBa CBAKaKo HUje HU Ha KOjU HAYMH MOBpEAnIia MepoaaBHo mpaso. OBre ce

19 VI3 cBera HaBEICHOT TIPOU3MIIA3H [a AKO YTOBOP ca TPehoM JApiKaBOM capKu TIOBOJbHHjE
ozpende o peraBamy CIopoBa OJf OHUX Y OCHOBHOM YTOBOPY, FbXOBa IPUMEHA CE MOXKE TTPOIIHU-
putH Ha O6eHepunrjapa MOH knay3syne jep cy komnaTuOMIHE ca ejusdem generis MPUHIIUIIOM.
— Maghesunu (HaJIeKHOCT), Macyc 56.

20 Maghesunu (HaasexHOCT), TTacyc 64.

2! [Tnama (HauiesxxHoCT), nacyc 19.

22 [Tnama (Hapnexuoct), nacyc 20.
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Hehemo 0aBHUTH CBHM acIieKTHMa OBOT criopa Beh caMo OHHM KOjH c€ THYe TPH-
MeHe M®H kiay3ye.

Tyxwunar je TBpAKO a HAJJIEKHOCT y OBOM CIIOPY IIOCTOjU Ha OCHOBY /1Ba
meh)yHaponHa yroBopa, Ha OCHOBY YroBopa o enepretckoj nosesbu (ELIT) u bu-
JlaTepaHOT YTOBOpa O 3alITHTH U YHaNpehemwy cTpaHux WHBECTHITH]a u3Mehy
Byrapcke u Kunpa u3 1987. roqune (BUT). IIpobdnem ca BUT-om 610 je Taj mto
He 1mo3Haje onpendy o pemaBamy criopoBa npex MKCH Il apoutpakom — ogpemnda
0 pelIaBamy CIopoBa OWiIa je orpaHudeHa JBOCTPYKO: Jia JIU MOCTOjH EKCIpO-
TIpHjaIlija MOTy Jla OJUTy4Ye camo JoMahu CyZ0BH, TOK CIIOp O U3HOCY HaKHAIE 3a
EKCIpOoNpHUCcany UMOBHHY MOXKE J1a peln JoMahu cys apkaBe Koja je crpoBesa
eKCIIPONPHjaIijy Uin ,,MehyHapoaau ad hoc apOUTpakHU CyI* KOju OW TIprme-
wuBao YHIMTPAJI apOutpakHa nmpaBuiia 1 KOjH c€ KOHCTUTYHILE TaKO IITO
CBaKa cTpaHa yroBopuuia, Kumap u byrapcka, iMeHyjy 10 jeHOT apOuTpa Koju
3ajenHO MMEHY]jy npeacenasajyher. Kao opran nMeHoBama, y clly4ajy Aa cTpaHe
HE UCKOPHUCTE ITPABO Ja UMEHY]Y apOUTpe MIIH ako apOUTpH HE TOCTUTHY caria-
CHOCT 0 M300py HagapOuTpa, ogadpaH je MpeiceJHUK apOuTpakHe HHCTUTYLIH]E
mpu Ipuspennoj komopu Crokxonma (SCC Arbitration Court).?3

Tyxwunan ce Tako ocnonno Ha M®H knaysyny u3 unana 3 BUT-a (CBaka
CrtpaHa yroBOpHHIIA HA CBOjOj TEPUTOPHU]jU TApaHTY|e HHBECTHITHjaMa HHBECTH-
TOpa TPeTMaH KOjH HHje Mam-e MOBOJbAH O OHOT KOjH TapaHTyje HHBECTHUIIMjaMa
HHBECTUTOpPA U3 Tpehux npkaBa)’* Tpaxehu mpuMeny ofpende o HaIIEKHOCTH
HUKCH /] apoutpaxe n3 bBUT-a usmel)y ®uncke u byrapcke. Tyxunan je cBoj
3axTeB 00pa3JIOKHUO Ha ciiefiehn HauMH: Ty KWJIAll UMa CTaTyC MHBECTUTOpa Ha
ocHoBY Oyrapcko-kunapckor B T-a koju canpsxu M®H knay3yiny, a Ta ce Kiay-
3yJ1a OIHOCH Ha ,,TPETMaH"* 10l KOJ! CE€ MOT'Y IIOABECTH OApea0e O pelaBamwy CIo-
pOBa U3 IPYTUX JBOCTPAHUX MHBECTUIMOHKUX CIIOpasyMa y Kojuma je byrapcka
yroBopHa ctpasa. [lomTo je TpeTMaH CTpaHUX HHBECTUTOPA Y HOTJIENY IIPOLIECHE
3amTUTE 00JbU Y IPYTOM MHBECTULIMOHOM CIOpasymy, oHoM n3mely duncke u
Byrapcke, Tyxuiai uMa npaso J1a Tpaku TakBY 3alITUTY Ha ocHoBy M®H kuia-
y3yie.?

ApOuTpaXXHH Cy[I je 0Baj 3axTeB 01010.2° ITope pasora Koju Cy ce OIHO-
CHJIM HA KOHKPETHY cuTyanujy (y BpeMe 3akjbyuerha yroBopa Oujo je jacHo aa
Cy YTOBOpHE CTpaHe HamepaBaJje Aa Ipy’Ke OrPaHUYEHY 3alUTUTy CTPAaHUM HH-
BECTUTOpUMA, Y KACHUJUM HEYCIIEJINM MPEroBOPUMa HHje JOLLIO A0 MIPOMEHE
OBe ofpende U He IMOCTOoje TOKa3M Ja Cy CTpaHe Hamepasale Aa mpormmupe MOH
JIejCTBO U Ha MpoLecHe opende), apOuTpakHH CYA je MOHYIUO U HEKe OIILITE
pasore 300r Kojux je Hamrao na M®H kiay3ymna kao TakBa, 6e3 mocebHe onpende

23 Ynan 4 BUT-a usmely Byrapcke u Kunpa, HageneHo y: Iliama (HaaaexHocT), nacyc 26.
24 Ynan 3 BUT-a usmely Byrapcke u Kunpa, HaseneHo y: I1iama (HaaaexHocT), nacyc 26.
2 [Inama (HaanexHoct), macyc 183.

26 [bid., macyc 184.
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KOja yKa3yje Ha CyIpoTHO,?’ He MOXe Ja TIOCIIY U Kao Be3a ca apyruM BUT-om
TaKo Jia ce U3 Iera npey3Me oapenody o HaanexHoctu. Ha mpumep, kako ogadbpatu
TTOBOJHHUJU PEKHUM aKo oapeada Ha Kojy ce ymyhyje caapku Tpu HadmHa pera-
Bamba CIOpOBa 0/ KOjuX cy Oap nBa MelhyHapoaHa apouTpaxa.?

,;Onpende o pemaBamy CIIopoBa y KOHKPETHOM yTOBOPY PE3yJITaT Cy Mpero-
BOpa O HAUYMHY pelliaBama ClIopoBa U3 TOI KOHKPETHOT yroBopa. 3aTo He Tpeda
IPETHOCTABUTH J1a Cy YTOBOPHE CTpPaHE IIOCTUTIIE TaKaB JOTOBOP J1a C€ YIIPaBo
Te oapende mpomupe yBohemeM MexaHU3Ma 3a pelliaBambe CIopoBa U3 APYTHX
yroBOpa KOjU Cy IPEroBapaHu y CaCBUM JPYTradyujuM OKOJHOCTUMA. 2

[oceOHo je 3HauajaH 3akJbyyak no kojem ce MOH kmnaysyna He Moxke J1a Ko-
PHUCTHTH 1a OM ce YBEO MEXaHHM3aM 3a PElIaBame CIIOPOBa KOjU YOIIITE HE I10-
CTOju y 0OCHOBHOM yroBopy.*? OBJie je apOuTpaskHu cyq OMo y MO3UIHju aa Oye
MIPBU KOjH O TO3BOJTHO MOTIYHY 3aMEHY jEIHOT apOUTPaskHOT peKUMa IPYTHM
1 TO je onouo. MehyTuM, IUPOKO TyMauemhe Koje je OHYAHO CyJ Y MPEIMETY
Madesnnu 61 MOTJIO J1a TIOCITYKH | 3a 3aMEHY apOUTPaKHOT MEXaHW3Ma OHUM
KOjH je HAaBOJIHO MOBOJBHUJH — HE TIOCTOjH OIPaHUYCH:E Y TyMauewy y Made3nHujy
Koje OM MOpaJio Jla CIIpeyH CyI Ja 3aMEHU jelaH PeXUM APYTUM jep ce jeTUHO
orpaHuYeme OJHOCH Ha fundamental public policy, 1ITO je IO MULIIJbEHY Cy/Ia Y
ITramu Hejacuo.3! Mako cy 6pojHu apOUTpaXKHH CyI0BH HakOH MadesnHuja cire-
JIAITH FbETOB 3aKJbyUaK M OTKJIAEhalli J0JaTHE ycioBe 3a oopahamwe UKCHU /Iy,
TO Cy UITaK YHHUIN Y BPJIO CIIMIHOM KOHTEKCTY (MCKJBYYHMBamE poKa o7 3 1o 18
Mecenu 3a Kopuirheme JTOKaIHUX MPaBHUX JIEKOBA), © HUCY YBOJWIH MOTITYHO
HOBY apOMTpa)KHY HHCTHTYIH]y Y PEXKHUM pelIaBama CIIOpoBa 10 MPeIMETHOM
BUT-y. Jeanako je 3Ha4ajHO W Kako apoutpaxknu cyn y [lnamu tymaun hyrame
M®H onpende o mosby mpuMeHe: A0K je Y Made3nnujy To J0BEIo 10 MPETIIo-
CTaBKe J1a ce ojpende o pelaBamy CIOpOBa 3aTo U mpuMemyjy,> y [lnamu je

27 ApOurpakuu cy Tako ymnyhyje na M®H kinaysyiy y Mozen yropopy Yjenusmenor Kpa-
JbEBCTBA KOja M3PHUUTO HABOAH onpende Ha koje ce MDH kmay3yna onHocu, a mehy Taum oapen-
0aMma je 1 KJlay3yJia o pelaBamy CriopoBa nu3Mel)y nHBeCTHTOpA U ApKaBe ToMahHA HHBECTHIIN]E.
— 1bid., macyc 204.

28 Ibid., nacyc 208.

2 Ibid., macyc 207.

30 Jenna je cuTyaliuja Kaa ce TpeTMaH MpeaBuljeH y jeIHOM YroBOpY JOMyHH G0JbHM TPeTMa-
HOM M3 HEKOT Jipyror yroopa. CacBuM je Jipyrauuja CUTyalnuja 3aMEHHTH jeJjaH MOCTYaK KOjH Cy
CTpaHe MoceOHO MperoBapasie MOTITYHO APYTadijiM MeXaHH3MOM. " — [Tnama (HaexHoCT), macyc 209.

31, ApOUTpaXKHOM CyJy je HejacHO IITa je KOpeH ‘pasiora japHor nopetka’. Kana je apou-
Tpa’kHU CyJl OBO ITMTA0 3aCTYITHHKA TY>KHOIA HA YCMEHOj pacIlipaBH, OH je ogrosopuo: ‘OHH cy
To mpocto m3mucmmun’ [D2.134]. OBaj cyx He 61 MIIao Tako AaJieKo y OLEeHU oIyke y Madesn-
HUjy. UnHHE ce Tpe 1a je edekar ‘pasiora jaBHOT OPETKA’ J1a OH Cy’KaBa MPOCTOp KOjH je apOu-
TpaxxHu cyn y Madesunnjy ycBojuo. — Ibid., macyc 221.

32 Rudolph Dolzer, Christoph Schreuer, Principles of International Investment Law, Oxford
2008, 254.

3 Magesunu (Haanexuocr), nacyc 54.
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MPETIIOCTaBKa OMJIa CyIIpOTHA W HAa4eTHO HCKJbyuniia mpumMeny MOH kmay3yme
Ha ozipei0e O pelraBamwy crnoposa.’

VY Inamu je apOuTpaskHH CyI OMO CBECTaH Ja OJICTYyTIa O 3aKJbydaka y Ma-
(e3uHujy ¥ 0 HOBOT TpeH ia MHpOKor TyMauera MDH knay3ysne. BeposaTHo n3
TOT pa3Jjiora je MOCBETHO TocebaH A0 aHaIN3H | 3ampaBo Kputuin Madesunmnja. >
Oncryname je Tako MocTano JUpeKTHO U 'y [lnamu je oTBopeHo 3ay3eT CynpoTaH
cTaB. Yo3opaBajyhu Ha OIMacHOCT O] HEOTPaHWUCHOT KopHIThema OeHeduimja
U3 APYTHUX yroBopa (treaty shopping), apoutpaxuu cyn y [lnamu 3axipydyje:

»M®H Ki1ay3yiia U3 OCHOBHOT YTOBOpa HE MOXKE Jla U3 JIpyror yroBopa 1uH-
KOpIIOpHILIE 0apeade O peliaBamy CopoBa, y HEeTMHH HIIH JeTUMUYHO, TPOCTHM
yrnyhuBameM, ocuM ako MPH onpenda y OCHOBHOM YTOBOPY HECYMIBHBO yKa-
3yje aa je Hamepa CTpaHa yroBopHHIla Ouja 1a ce oBe oapenoe 3anucta 1 HHKOp-
MOPHIITY Y OCHOBHH yTOBOP.3¢

[ocnennua je Ouna ga apoutpaxuu cyn y [lnamMmu Huje mpuxBaTHO Haale-
KHOCT Ha ocHOBY BUT-a u3meljy duncke u Byrapcke.3’ Ca apyre crpaHe, HUje
ocTao 0e3 Ha/JISKHOCTHU KOjy je ycTtaHoBuo Ha ocHoBy EL[T-a. Y meputymy cy
KacHHje CBU TY)XOCHH 3aXTEBU OMJIN OO jEHHU.

[lnama je Tako HAYMHWIIA TPEOKPET U MOCTABUIIA OTPAHHYCHA TTPUMEHU
M®OH knay3yie Ha ompende o pemaBamy CriopoBa. Ta orpaHnuemna cy Oniia BU-
nrectpyka. [IpBo je Ouiio KaTeropuyHO M jacHO: oApeAde O pelaBamy CropoBa
HHCYy ofgo0He 3a mpuMeny M®H kiay3yne. [[pyro orpaHnnyene je mocTaBbEHO
jacHuje Ja Yak ¥ KaJa OCHOBHHU YTOBOp MpeaBuba jenHy BpcTy apOUTpake To He
3HAYW JIa je pelraBame cropoBa Moryhe mpormuputu mytem M®H kiray3yse Ha
Ipyry apoutpaxHy UHCTUTYIH]y. OcTana orpanndema qomamaja MOH knay-
3yJe Ha onpeade O pemaBamy CIOpPOBa YONIITE Cy UMILTHIIMTHA, O IPUPOAE
HOPMHU JI0 HENIOCTOjamba CarjJacHOCTH Jia Ce IPOMEHH PeXHM pelllaBarba CIIopoBa.

3akspydak u3 [lmame cy kacHHje MPUMEHIIIH U IPYTH apOUTPakHH CyIOBH.
VY npenmery bepiianep npotus Pycuje apoutpaxkau cyn je onouo na myrem MOH
knay3yne u3 bUT-a 3akpyuenor m3melyy CCCP-a u benrujcko/JlykcemOy prke
YHHje, KOju HHje uMao oApealdy o apOUTpaKHOM pelIaBamy CIIOPOBa, yCTAHOBU
HaJIJISKHOCT Ha OCHOBY Apyror B T-a.38 V Tom ciyuajy Huje TIocTOjao amrepHa-
THUBHHU OCHOB HAaJJIS)KHOCTHU TAKO J1a C€ apOUTPaKHHU CY/]l OTJIACHO HEHAIJIC)KHUM.

34 [Tnama (RagnexnocT), nacyc 207.

35 Ha npumep, cMaTpa aa ¢y y MadesuHujy NOTpenrHo TyMaul U MpUMembyje OITyKe Ha
KOje ce OCIIOHHO, a TO ¢y MaxoM ojiryke MehynaponHor cyzna npasne (/Ziama (HanaexHOCT), na-
cycu 217-218), na xapMOHH3alMja U yjeAHauYaBame openaba o pelraBamy CiopoBa He MOXe 1a
MOCITY>KH K20 OCHOB 3a IIMpe TyMadewke TUX onpenada (/bid., 219) u na cy 3akspyunu y Madesu-
HUJy KOHTpaguKkTopHu (/bid., 221).

36 Ibid., macyc 223.

37 Ibid., macyc 227.

38 Viadimir Berschader and Moise Berschader v. The Russian Federation, SCC Case No.
080/2004, Apbutpaxna omryka ox 21. anpumna 2006.
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2.3. Poc UnuBect nporus Pycuje

Poc UuBect mpotus Pycuje je mpBa apOuTpakHa ojuryka y Mel)yHapogHuM
criopoBuMa IpoTuB Pycuje noBogom Jykoca kojom je Pycuja mpormiamena oaro-
BOPHOM 3a eKCIIponpujanujy y3 oodasesy HakHazae mrere Poc MHBecTy, MamuH-
ckoM akiponapy Jykoca. [IpeameT cBux Ty)OE€HUX 3aXTeBa Y OBUM CIIOPOBHMA
610 je cTeuaj Jykoca 10 Kojer je, 1o TBpAmbaMa Ty KHIala JOHIIo 300T pa3inyu-
THX TUCKPUMHUHATOPHUX Mepa Pycuje (xammeme, onope3nBame, KaKmbaBambe
300T IOpecKe eBa3uje U CIIMYHO) Koje Cy OmIie yCMepeHe Ha YHHUINTeHhe Jykoca u
MPEHOC HEroBe MMOBUHE Ha JpKaBHa npeay3eha Pycuje.

VY oBoM mpeameTy Tyx0a ce 3acHuBaj1a Ha OpuTaHcko-coBjeTckoM BUT-y u
JIBE I-ETOBE KJIay3yJie, 0 pemanamwy ciopoBa 1 MOH knay3ynu. OHa 0 perraBamy
CIIOpOBa y WiaHy 8 OrpaHnvaBaa je HaJUIeXKHOCT apOuTpaxHoOr cyaa CTOKXOIM-
cke mpuBpenne komope (SCC) Ha M3HOC HAKHAJE 32 CKCIIPOIPUCAHY NUMOBHHY.
ApOUTpa)KHU CyJ je 3aKJbYUHO Ja Ha OCHOBY WJlaHa § HeMa HaJJICXKHOCT J1a OJi-
Jaydyje o mocrojamy ekcrporpujamnuje.’® [ToToMm je ycTaHOBHO Jia 4iiaH 3 UCTor
BUT-a npeacraBiba MOH knay3yny y3 kojy je Moryhe mpommpuTy 4iaH 8 Tako
Ja apOUTpaKHOM Cy/y TIOBEpH OBJIaIINeHe 32 OJUTYUYHNBaKE H O TOCTOjamby eKC-
nponpujanuje. Ocnonuem Ha MOH knay3yiy apoutpakuu cya ce no3ao Ha BUT
usmely Pycuje u Jlancke koju je npeasuhao HaaaexkHOCT CTOKXOJIMCKE apOu-
Tpake aju 3a cBa nutama u3z bUT-a.

[omrro je apObuTpaskHU Cy1 OMO CYOUeH ca BPJIO MPEeu3Ho GopMyIucaHom
oapeadoM y unaHy 8 o0OpasyoKuo je 3alITo je eKCIUIMLUTHO OrpaHryueHhe Hal-
JISKHOCTH Ha 0Baj HAYMH OTKJIOH-CHO:

»Haxo mpumena MO®H kiray3yse u3 4iaHa 3 mpomwupyje mojbe IpuMeHe
iaHa 8§ ¥ Ha Taj HAUYMH JI0Ja34 y CYKOO ca COTIICTBEHUM OrpaHHuYCHHMa, TO je
3anpaBo HopMaliHa nocnenuua npumene M®H knasyna, cama npupoaa u cBpxa
je Jla 3alTUTY Koja He TIOCTOjU Y jeIIHOM YT'OBOPH MPOIIUPHU MPEHOIICHEM 3a-
HITUTE U3 IPyror yropopa.” 40

OBzie apOUTpaKHU CYJ] TIOHOBO M3jeHaYaBa CYNCTAHIIMjaTHE U MPOLIECHE
oapexnde Koje cy, [0 ’eroBOM MUILIbEY, jeHako nokpuseHe M®H kiaysyiom:

- |[A]pOUTpaxKKHa KiIay3yia, 0ap y KOHTEKCTY €KCIPONpHjallije, iMa UCTY
3aIITUTHY BPEIHOCT Ka0 U CBaKa CyIICTaHIIMjaJlHa 3alITUTa KOja [OCTOjU y Ofi-
penbama kao 1mto je uian 5 BUT-a.“4!

Hakon Poc MuBecTa apoutpaxuu cya y npeamery Perra 4 nporus Pycuje
j€ Ha UCTH HaYWH TyMadno oapenly o pemasamwy criopoBa uzmelhy lllnanuje u
CCCP-a u3 1990. ronuae 1 M®H kiay3yiy Tako a MPOLIKPH CBOjy HaJICKHOCT
1 Ha yTBphuBame ekcrponpujamnuje. Ode olTyKe Cy MOHUIITEHE MTPe]] CyJOBUMA

3 Poc Hneeciu (HauesxxHoCT), nacyc 123.
40 Poc Uneectu (HapnexnocT), macyc 131,
41 Poc Hneeciu (HaanexxHocT), nacyc 132.
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y [IBeackoj: ok je Poc THBECT MOHUIITEH U3 TIPOLEAYpATHUX pasiora,*? ap-
OoutpaxkHa oanyka y npeamety PeHta 4 je moHuIITEeHA jep je apOUTpakHU CYyA
MIPEKOPAYNO HAJICIKHOCT IMOITo oHyhero Tymaueme MOH kiay3yie Hrje MOTIIo
na 06e30e1u HaIIeKHOCT.# ApOUTpaXKHHU CIIOpa3yM, [0 MHUIIIbEEbY AMenanuo-
HOT cyna y CTOKXOIMY, Y OBOM CJIyd9ajy HE IMOCTOJU T€ apOUTPaXHU CYI HHje
nMao HaaexxHocT. [Ipekopaueme HaAe)KHOCTH je OMIJIO M OCHOB 3a IMOHULITA].

2.4. Kniny nporus TypkMeHnncTana

Y 0BOM IIpeMETY CIIOp je HACTao U3 HEKOJIHMKO rpal)eBUHCKHX yroBopa Ko-
je je Kmmmd, Typcka rpalheBimHCKa KOMITaHH]a, 3aKJbYUHIIa ca JP>KaBHUM OpPraHH-
Ma  JIOKaJHUM camoyIiipaBama y TypkMmeHuctany. HakoH nokperama ocTynka
npen UKCU ] apoutpakxaum cyaoM TypKMEHUCTAH je TPUTOBOPHO Ja Y OBOM
MOCTYIIKY He MOCTOjU cariacHocT TypKMeHHCTaHa Jja ce BOAM MOCTYTIAK jep je oHa
YCIIOBJbEHA TIPETXOAHUM oOpahamem momahmm cynoBnMa. Tek YKOIHKO CIIop He
Ou 61O pelleH Ha OBaj HAYMH MJTM aKo OJJTyKa He Ou Ouia JoHeTa y POKy Of ro-
IIWHY JaHa, THBECTUTOP TEK OHIa CTHYE IIPaBo aa mokpene crop npex MKCHU JI-om.
Tyxunan ce Huje oOpatno cynroBuMa TypKMeHHCTaHa ajii ce 3aTo 1mo3Bao Ha MOH
KJIay3yIy JIa NCKJBYYH YCJIOB JIOKATHUX MIPaBHUX JIEKOBA MO3UBAKEM HA TIOBOJb-
HUjy oz1peni0y U3 IBOCTPAHOI YTOBOPa O 3alITHTH MHBecTHLIH]ja TypKMeHHCTaHa
u llIBajmapcke. UnmeHMIIE, TPaBO M 3aXTEB TAKO MOTITYHO OATOBAPajy IPEaAMETY
Madesunu.

ApOuTpakHU CyI HHje IPUXBATHO 3aXTEB TykKuora. Oapendy o peniaBamy
CIIOpOBa U3 OCHOBHOT YTOBOpPa CyJ TyMayH Kao ,,BHILIECTEIICHH CHCTEM pellaBa-
a CIopoBa“ jep ykibyuyje 00aBEIITEE O CITOPY, IIPETOBOPE O PEMIEHY Criopa
Uy ClIy4ajy HeycCIlenux nperopopa oopahame cynosuma TypkMeHUCTaHa (TaKBe
Cy WHa4e TOTOBO CBE OApe0e O pelaBamy ClOpOBa y IBOCTPAHUM WHBECTHITH-
OHMM criopazymumMa). Hamamm 1a HUje UCIyHEeH YCIIOB MO/ KOJUM je Ty>KeHa
JIpPkaBa TpHCTaNIa Ha HAJUIEKHOCT, apOUTPaKHH CY/I j€ TMpenrao Ha MUTamke da
JIM ce OBaj YCIIOB MOXe OTKJIOHUTH TpuMeHoM M®H kiay3syie.

Ha camom moueTky apOuTpakHH Cya 3akbydyje aa mepogasau bUT pas-
JUKYje CYNCTaHIMjajHa MpaBa of MPaBHUX JIEKOBa (HAKO y CaMOM TEKCTY yTo-
BOpa TakBa pa3inKa HUje BUIJbHUBA U 3aIMIPABO j& PE3yIITar ,,[TaKJbUBOT YUTAMmA"
yrosopa).*> [Torom apOuTpakHU Cyn Halas3u aa ce ped ,,rpetMan’ u3 MOH

2 Tlomarak o moHuIITajy npey3et u3: Veijo Heiskanen, Laura Halonen, “Post-Award Reme-
dies”, y: Litigating International Investment Disputes: A Practitioner’s Guide (ed. Chiara Gior-
getti), Brill — Nijhoff, Leiden — Boston, 2014, 513.

4 Anenanuonu cyn y Croxxonmy (IlIBezncka), 6poj npeamera T 9128-14, opnyka ox 18.
janyapa 2016. roqune (noctymnHo Ha: https:/www.italaw.com/sites/default/files/case-documents/
italaw7714_8.pdf - 31.10.2017.).

4 Kunuu (HauiesxxHOCT), nacyc 6.2.6.

4 Ibid., macyc 7.3.1.
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KJIay3yJe, y CTaHAapaIHoj hopMyIaiiji, OMHOCH UCKJBYUYNBO Ha CYTICTaHITH]jaTHA
[paBa HHBECTUTOPA aJId HE M Ha MOCTYTAK 3alITUTE OBUX MpaBa.*® ApOuTpakHu
CyI HYIW W AOAATHE pa3jiore 3aImITo He MOoXe Ja mpormupu nejctso MOH kiay-
3yIie Ha ozpende o pemaBamy cropoBa. OBH pas3iio3u cy BPeAHH IMOMEHa jep ce
MOTY OTHOCHUTH Ha BEJIMKH Opoj ocTojehux OmareparHux cropasyma. Ha mpu-
Mep, TO je jenuHau BUT TypkmeHucTaHa Koju NIO3HAje YCJIOB JIOKATHUX MTPaBHUX
JIEKOBA W3 4era CyJ M3BOJH 3aKJby4aK JIa je TO pe3yiTar MoceOHUX MPeroBopa u
CHeNHjalHOT cropasyma ctpaHa.*’ 3aTuM, HCKJbYYeheM MTPUMEHE JOKATHUX
MpaBHUX JIEKOBA 3a TYpcke WHBeCTUTOpe Y TypkMeHucTaHy OM ce Hapymruia
y3ajaMHOCT YTOBOPHHX 00aBe3a jep Ou TYpKMEHHCTaHCKH UHBECTUTOPH Yy Typ-
CKOj M Iajke Orin y obaBesu Ja ce obpaTe TyPCKUM CyaoBuMa.

KonauHo, apOuTpaskHu CyJ] pelIaTUBHO JIAKO 0/10aIly]je I03UBake Ha PaHU]y
MIPaKCy U3 jeMHOCTABHOT Pa3JIora IITO je TaKBa ITpakca HeyjemHaueHa: apOuTpakHu
CyJl caMO KOHCTaTyje Jia MocToje yKymHo 22 ojuryke o npumenu M®H knaysymna
Ha TIporiecHe oapende u na je 11 ommyka y KopucT Tykuoma ok je 11 y kopuct
TyskeHOr.* V3 o1aTHHU 3aKJbyYaK Jia OJNIyKe HUCY MPEeAeHTH apOrTPaskHU CY/T
je ocmobonmo MpoCcTop 3a TyMadewme Kiay3yie Hajeher mornanrhema. Mako ce
OCBPHYO Ha OJUTYKE Ha KOje Ce MMO3MBA0 TY>KHUJIAll, 3aKJbYUHO je Jla ce Kiay3yJia
M®H =e mpumemyje Ha ogpende o pemaBamy CIIopoBa OCHM aKo Cy TO CTpaHe
u3puuuTo yropopuse.’’ TTomro HUje OUito Jpyror OCHOBA HAJICKHOCTH apOu-
TPaXXHU CyJl C€ OTIachOo HeHAUIeKHUM. TyXHIall HHje YCIeo ja OCIIOPH OBY
OJITYKY HH Y JIOIIHUjeM MOCTYIIKY TOHUIIITAja.

Oncryname on Made3ununja je oBae ouuriieqHo. Kvmnd je paqukalHuju |
0]l OIITTyKa ca KojuMa je y cariacHocTH, oyt [lnawme, jep je y [lnamu nocrojao
alTepHATHBHYU OCHOB HAJJIEKHOCTH, Y YTOBOpYy 0 EHepreTckoj moBesbr, anu u
300r Tora mto je y Ilnamu 3axTeB 610 nanexo aMOMIIMO3HHjH ca HAMEPOM Jia TIpe-
HECe U3 APYTOT YTOBOpa IEJIOKyTIaH apOuTpakHu Mexanu3am. OBJie je 3aXTeB Ono
Jla ce OTKJIOHE IOAATHU MPOLECHH YCIIOBH 3a oOpahame yroBopeHoj apouTpaxu.
Kunna HUje orpaHnYno cBoje TyMademe Ha JoJlaTHE TpoIecHe ycioBe Beh je
HaydeHO 070uo MoryhHocT nmpumene M®H kiay3yie Ha mpoliecHe ofpenoe.

2.5. I'apanTn Ko3a nporus Typkmenucrana

Camo naH HakoH oginyke y npeamety Kunuu, UKCUJL apoutpaxkuu cyn
JIpyradyjeM cacTaBy JOHEO je OMIYKY Y ApyIroM IpeaMeTy npoTus TypKMeHu-
CTaHa Ha OCHOBY OpuTaHcKO-TypkMeHuctanckor B T-a. Criop je oBze HacTao u3

46 Ibid., 7.3.9.

4 Ibid., 7.4.1.-74.4.

48 Ihid., 7.5.1.-7.5.3.

4 Ibid., 7.6.1. u pycHOTa 131.
30 Ibid., 7.9.1.
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BHIIIe Tpal)eBHHCKHUX yroBopa Ha OCHOBY kojux je ['apanTtu Kosza, peructpoBana
y Benukoj bputanuju, 6una y ob6asesu na usrpanu oko 30 MOCTOBa U HAABOXKHba-
Ka Ha ayronmyTeBuMa y TypkMmeHuctany. OCHOB 3a Tyk0y M HaJIJIEKHOCT OHO je
BUT 3akspyuen uzmely Benuke bputanuje u TypkMeHuCTaHa KOjH je y oapenon
0 pemaBamy criopoBa nipeasuhao Hamiesxkaoct MKCH/I-a anu o ycioBoM aa
je 3a koHkpeTas criop TypkMeHHCTaH a0 moceOHy carnacHocT.”! TypKkMeHHUCTaH
j€ YIIO’)KHO IIPUTOBOP Aa HE IMOCTOjH apOUTpakHU CIIOpPa3yM U J1a apOUTpakHU
cyn 30or Tora Hema HajyexHocT. Kako y npenmetrHom BUT-y nmocroju 1 MOH
KJIay3yJia TY>KHJIaIl ce TI03Bao Ha OBY ofpealy Aa OW OTKIIOHHO YCIIOB MMOCEeOHE
carnacHocTH. OBaj apryMeHT je apOuTpa)xxHH Cya, BehMHOM ri1acoBa, IPUXBaTHO.

Onpenda o pemaBamy crioposa y wiany 8 B T-a nmpexsuha mpaBo Tyxnona aa
nonynu jenny on tpu apoutpaxe (MKCHU, YHLIUTPAJL, MTK) anu je 3a cBaky
Ol FbUX TIOTpeOHa TIOCe0Ha CarIaCHOCT TYKEHOT. YKOJIMKO TaKBY CarJIACHOCT Ty Ke-
HU HE J1a y POKY O YeTUPH Mecela, Ty Kuial Moxe noanetu Ty:x0y Y HLIUTPAJI
apoutpaxu. Apoutpaxau cyn y ['apantu Kosu 3akspydyje 1a y KOHKPETHOM CITy-
Yajy MOCTOjU CarJIACHOCT KOja ce MOJKe M3BECTH Y JiBa Kopaka. [IpBu kopak je ocio-
Hall Ha cTaB | 4iana § T71e ce Ha OINIITH HaYuH Ka)ke Ja MTHBECTUTOP MOYKE, YKOITUKO
JKeJ, 1a CIOp pellu ,,y MehyHaponHoj apOuTpaxku*, 10K Cy ONuuje U3 craBa 2
KOHKpPETH3aIlHja TaKko JAare carsacHocTH. OBIe apOUTpakHU CYJI 3alIpaBo KOHCTPY-
UIIIe M0CTOjarbe apOUTPasKHOT CIOpa3yMa TeKCTyaJlHUM TyMauemheM YTOBOpHE
onmpenoe, any 3aHeMapyje KOHTPAIUKTOPHOCTH TaKBOT TyMaduema. MehyTum, kama
je ped o m300py KOHKPETHOT MEXaHH3Ma 3a pelliaBambe ClIopoBa, apOMTPakHU Cy[
IpUXxBara Jaa moTpebHa carigacHocT rmoctoju camo 3a YHITUTPAIT apoutpaxy.>?

Wnak, He oriamasa ce HeHalJe:KHUM Beh motpebHy carmacHocT Typkme-
HHCTaHAa M OCHOB 32 HAICXKHOCT apOUTpakHU Cy I mpoHana3zn y MOH knay3ymu.
O0pa3znoxeme ce 3aCHUBA Ha XOJIIUCTUYKOM MIPUCTYTTY MelyHApOAHOM YTOBODY:
Mel)yHapoIH! yTOBOP O 3aIlITUTH CTPAaHUX WHBECTHIIHja MPEACTaBIba ETUHY H
Tako ce umMa TymaunTH. [lo3uBom Ha unan 3 BUT-a nu3melhy Typkmenucrana u
VK nmonymiTa ,,yBoheme MOBOJFHUJUX onpenada o pelraBamy CIiopoBa’™ Koje Ha
3aXTEB TY)KMOLA IPOHAJIA3H Y HEKOJIHMKO JPYTHX OHylaTepaHUX yroBopa o 3a-
IITATH WHBECTHUIIH]a Koje je TypKMeHHUCTaH 3aKJbydHo ca IPyTUM ApskaBama,
usmely ocrasnor u y BUT-y usmel)y IlIBajuapcke u TypkmeHucTana,> uctom
OHOM KOju OO OCHOB 3axTeBa Tykuorna y Kuanay.

M®H knay3y:a je oBae 6uina npyrauuje popMynucana y oqHOCY Ha THITHYHY
dbopmymanujy oBe oxmpenoe: ,,Ja O ce u30eria cBaka CyMmba, TPEeTMaH Ipeasul)eH

51 Pey je 0 cTapujoj BapHjaHTH JBOCTPAHMX CHOPA3yMa KOjU Cy MO3HABAIH MOCEOHO 1aTy
CarJIaCHOCT 3a peliaBame croposa. Bunern: Iparana Mutpuh Casuli, ,,ApOuTpaxkHa kiay3synia
Koja mpy»xa u3dop usmehy cyhema u apourpaxke — Fork-in-the-Road Clause®, 36oprux padosa
IlpasnoZ gpaxyniueiia y Hogom Caoy 1/2014, 494.

32 Iapaniuu Koza (HaayiesxHOCT), macyc 36-38.

33 Ibid., macyc 39.
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craBoBrMa | 1 2 OBOT 4iaHa, IpUMERYje ce Ha oapende wiaHoBa 1-11.4 TIpeu
nyT je y apOuTpakHOj MpaKkcu Tako opMyucana onpenda Ouna OCHOB TyMmaue-
mwa MOH knay3syie paau yTBphrBama HaJIEXHOCTH apOuTpakHor cyaa.>> Osa-
KBa cuTyaluja ounia je Beh momeHyTa y npeamety [liama rie je apOuTpaskHu CyA
OBAKBY 0zipen0y KBaJIM(PUKOBAO KA0 M3Yy3€TaK Of IOCTaBJEHOT IIpaBHJIA Ja Ce
knay3yine MOH He npuMemyjy Ha oapende o pelaBamy ClopoBa.

Mehytum, THMe HEje OO0 perieH mpodiieM apOuTpaskHOT criopasyma jep je
TY’KEHHU CMaTpao Jia 0Ba ofipenda He MOXKe /1a KOHCTPYHMILE CarliaCHOCT MOIITO
MO®H mnounBa Ha IPUHITUITY ejusdem generis: MOXKE C€ MPOITUPUTH CAMO OHO
MpaBo Koje IMOCTOjU Y OCHOBHOM yTOBOPY ajM C€ HE MOXe YHETH HoBo. llomTo
NKCH ] apbutpaka He IOCTOjU Ka0 HAYMH pelaBama CriopoBa y OCHOBHOM yTO-
BOpY, a npenmeTH rae je MOH npumemeH HUCY MPUXBAaTUIM MOTYhHOCT fa ce
U3 Ipyror yroBopa yHece OHaj HauMH pelllaBamba CIIOpoBa (MM IIPAaBO Aa Ce Ha
Taj HAYMH PEIH CIOp) KOjU Y OCHOBHOM YTOBOPY HHUje HU mpenBul)eH, To 3Hauu
Jla TYMaderhe ofpeaoe o MPOITuPEeHOoM moJby TpuMene MOH kiay3yre nva mHxe-
PEHTHA OorpaHryeba. Y KOHKPETHOM CIy4ajy TO je 3HAUUJIO 1a CaMO MOMUbAE
HNKCU ]I apouTpaxe y unany 8 B T-a Hema rnpaBHoO nejcTBO Oe3 oceOHe cara-
cHocTH TypKMEHHCTaHa Koja ce HCTOM oApeadoM u Tpaxku. Curyanuja ou ouna
rcTa kao n 'y [lmamu — moky1aj mpormupemna HajIeKHOCTH je BaH gomarraja MOH
Kiay3yue.>

ITocTojana cy m apyra mocebHa orpaHUYCHa Ha KOje je apOUTpakHu CyI y
[Tnamu yka3uBao a To je aa je u300p apOuTpa)xxHOT cya OMO pe3ynTaT HoceOHUX
IIPEroBOpa U CHELHjATHOT CIIOpa3yMa yTOBOPHUX CTpaHa. TypKMEHUCTaH j€ TBPAHO
na ce nperopopuma oxactymnmito oq MKCHU /L apOutpaske 3a kojy je Ouiia npenBu-
hena 6e3ycoBHa carmacHocT y Monest bUT-y Yjenumenor KpaseBcTBa. Y mpero-
BOpHMa je 0BO peuiewe 3amemeHo Y HLIIMTPAJI apouTpaxom Tako aa je UKCU
U3PHYUTHM CIIOPa3yMOM 3aIipaBo OMO M3y3eT U3 ofipende O pelaBamwy croposa.’’

HenTpanuu neo omnyke y npeamety 'apantu Kosa unnu pacnipaa o MOH
KJIay3yJan>® Koja ce OKOHYasa BENHHCKOM OIJIyKOM Y3 BPJIO OIITPO HU3IBOjEHO
MunLbewne apoutapke [llazypn. OHo WITO je y IpyruM CopoBHUMa OUIIO TEOPH]-
CKO TIATAFkE¢ OBJIE CE TIOCTABUJIO Kao MpakTuaHO: 3amTo je MKCU]I apouTtpaxa
noBosbHUja o1 YHLIUTPAJI apoutpaske? OAroBop Ha 0BO MUTAkE apOUTPAKHH
cya HUje Jao aAupekTHO Beh je, ymopenuBmm onpende o pelaBamy CliopoBa y

54 Ibid., macyc 42.

3 Ibid., macyc 43.

36« Apburapka [lla3ypH y CBOM H3IBOjeHOM MHUIIJHEEY HABOIM JIa TYXKUJIAIl HUKA/a HIje
HU YYHHNO NOHYAY 1a ce crop pemrn npex MKCU/I-om, Ha Hauns npeasuhen wranom 8 BUT-a,
Tako Ja Hema yciioBa 3a npumeny M®H knaysyne. (Dissenting Opinion of the Decision on the
Objection to Jurisdiction for Lack of Consent, Garanti Koza LLP v. Turkmenistan, ICSID Case
No. ARB/11/20, macyc 56.)

T apaniuu Koza (HaanexHocT), nacyc 34.

38 Fapaniuu Kosa (HaanexHoct), macycu 40-97.
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BUT-y ca YK u onoMm ca IlIBajiiapckom, Hamao n1a je ogpenda y Ipyrom y meiu-
HY TIOBOJBHU]A jep Jaje TyKuoly mpaso Ha nzoop nzmelhy YHLUTPAJI u UKCUJ
apouTpaxe. J{pyrum peunma, Huje nosossHHja UKCU ]I apOuTpaka kao TakBa
Beh je moBosbHUjU TpeTMaH u3 apyror BUT-a koju 103B0sbaBa u360p.>° Y oBom
Tl Ty OJUTYKE apOUTpaKHH CYJ c€ BHINE HUje 00a31upao Ha TO J1a JIU je T03B0OJha-
Bab€ OBaKBOT M300pa MPOTUBHO ejusdem generis Haueny. Pe3ynrar oBe pacmpa-
Be Omta je yrBphena carmacHocT Typkmenucrana u Hamnexaoct UKCU /L apou-
TpaskHOT cyza. Pesynrar je Takohe 61o 1 yBoheme MexaHu3Ma KOju HHje YOIIILTe
0mo mpenBrheH OCHOBHUM YTOBOPOM (a HE caMO IMOBOJFHHUU PEXUM KoprIThema
OBOT MEXaHM3Ma) U TO OHOT' MEXaHHM3Ma KOjU Cy CTPaHe U3PHUUTO HCKIbYYUIIC U3
OBOT criopa3yma. J[pyrum peurma, OBJie je carllaCHOCT yBe3eHa U3 JIPYror yro-
BOpa CYIpPOTHO CBUM PaHHUjUM ofyiykama o oqHocy M®H knaysyne u knay3yie
0 peniaBamy criopoBa. UuHu ce na je kputuka apourapke [1lazypH onpasnana:
»yJora kiay3yine MOH Huje na 3aMeHu HerocTaTak carjlacHOCTH Beh 1a omory-
hu na moctojeha carmacHocT Oyme MMILIEMEHTHPaHa Ha HajOOJBM MOTyhu HaUWH
3a MHBECTHTOPA KOjH MMa IIPaBo Ha Ty 3aIUTUTY Yy Mopehery ca TpeTMaHOM Koja
je maTa IpyTHM JIMIMMa y yTOBOpHMa ca Tpehum apskaBama.’ 0

3. AHAJIM3A HEYJEJJHAUEHOCTU APEUTPAKHE ITPAKCE
O ITPUMEHU M®H KJIAY3VJIE

VY npeamety Made3nHu MocTaBJbeHA je HOBA T€OpHja TyMaderma OIMIITHX
ycioa 3a npuMeny M®H kiay3yiie yuje je rmojbe npuMeHe, y3 HejacHe U3y3eTKe,
IPOIINPEHO Ha CBE YTOBOPHE ozpende, CylncTaHIujaiHe u nporecHe. HoBo u
€KCTEH3UBHO TYMa4YeHe YIIOTPEOJHEHO je J1a OU Ce OTKJIOHHO YCIIOB MPETXOAHOT
obpahama nomahum cynosuma. Mel)ytum, mpaBe mocienniie OnmTer TyMademha
Madesunuja he HacTynuTn KacHuje kaza he ce, kao y npenmety 'apantu Ko3a,
y OCHOBHH yTOBOP U3 IPyTOT YyrOBOpa YBECTH CarjacHOCT 3a pellaBambe CIIopoBa
npex ApyradujuM apoutpaxaum Gopymom. Maxo cy mojenntu ayTopu cMaTpau
na Hema 6oja3Hu na he Made3nHn nMaT TakBe TOCIEANIIE U 10 CYIITHHCKE
yCJIOBE 3a apOMTPaKHO PellaBame CropoBa,®’ Kao IITO je MPUCTaHaK TYKEHE
JpXKaBe, IpaKca UX je JeMaHTOBaJIa.

[IpBu myT je oTki0H o Madesunuja yuntmben y npeamery [lnama. Mako
Jpyradyje TyMademe HUje UMaJIo JpaMaTHdHe TocIennIle Ha moctojehu crop
(jep je HaJUIeKHOCT YCTAaHOBJbEHA I10 JAPYTroM OCHOBY), [li1ama ocriopaBa Teopujy
Madesunuja y meroj ocnorn: MOH kiray3yma ce He MOXe TPUMEHUTH Ha OJ[pe/I-
Oe o pemaBamy criopoBa. Of Taga ce Mpakca MPaKTHYHO AETH Ha J[Ba KOJIOCeKa,

% Iapaniuu Kosa (HapnesxxHoct), nacycu 90-97.

0 M3nBojeHo muisberbe apourapke llasypH, macyc 61.

61 R. Teitelbaum, 225.
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Ha jeTHOM CYJIOBH 3ay3UMajy XOITUCTUIKH IPUCTYTI yroBopy 1 mpuMmerrn M®H-a
JIOK Ha APYTOM TOBJIa4e pa3iuKy naMely NpoLecHuX 1 CyNCTaH1jaTHIX HOPMHU.

[Tapamoxc oBakBOT pa3MUMONIIAKEHa BIIH CE y B ONITyKe MPOTUB TypK-
MEHHCTaHa Koje cy JoHeTe AaH 3a qanoM, Kunny u I'apantu Ko3sa, rae je y o6a
npeamerta llIBajmapcko-rypkmennctancku BUT mocmyxno kao yropop Ha KOju
nperenayje M@OH knaysyna. Jlok je y IpBoj 0AyLn Ha4enHO og0ujeHa MoryhHOCT
nmpomupema kiay3yine MOH-a Ha mporiecHe oapende, y IpyToj je OHa IPOITupe-
Ha Ha HajpaJuKaJHUjU HAYUH y 0TaJallb0] apOUTPakHO] PAKCH, KOHCTPYK-
IIMjOM CarIaCHOCTH, CYIITHHCKHY 3HAYajHOT yCIIOBA 3a IMOCTOjamhe apOuTpaskHOT
cropasyma,®? Koju He MOCTOjH Y OCHOBHOM yroBopy. Kuinu je mpaBa aHTuTe3a
Madesunnjy® jep je ucTo nmuTame (OTKIamarme IPETXOMHOT oOpahama Cy10BH-
Ma y poKy on 18 mecenn) penriia moTHyHO Apyraduje, OCIOHLEM Ha TEOPHjy
Koja je otunuia gajbe 4ak u o I[lmame. Mcto Tako, ['aparTn Ko3a je anTumon
[Tnamu jep unHM ynpaBo oHO Ha mTa [lnama yrno3opasa u 1iTa nporiamiasa He-
JIOMTYIITEHUM — yBOl)erhe Ipyradnjer MexaHnu3ma 3a perraBame croposa. [Ipyrum
peunMa, Hako ce Ha IPBU MOV MOXKE YUUHUTH, 300T BpeMeHCKe OJIMCKOCTH U
CYIITHHCKE Pa3IMYUTOCTH, J1a Cy oBlie aHTUnoan Madesunu u [liama, a Hapo-
ynto Kunna u 'apant Kosa, cymtiuacku cy 3anpaBo HeoMUpJbuBH Made3nHu
n Kunny, ca jeque crpane, u [1mama u Iaparatu Ko3a ca mpyre.

He camo na cy nojenune oanyke HenomupJbuse Beh moctoje aBe cykoOsbe-
HE TIpaBHE IIKOJIe 0 TyMauewy AejctBa MDH kiay3yira Ha ofgpende o pemaBamy
criopoBa. @parMeHTaluja Hyje u3riieaaia HeMUHOBHA HakoH [lname jep cy 3ax-
TeBU Y Made3unnjy u [Lrtamu 6niim JOBOJHHO pa3IHIUTH Jda OW OIpaBIaiv U
pasnuumTe 3aKJbyuKe apOuTpakHUX cyaoBa. [I[pobnem He Ou mocTojao HU 2 cy
ce OBe JIBE TPyTIe pa3BHJIE y Pa3THUYUTHM BPEMEHCKUM NIEpHOANMA Kaia Ou TakBa
npoMeHa Ouja camo MpUPOJHA €BONylLHja y TyMadewy. KoHcTaHTHE mpoMeHe
OTIIITET TyMadewa pupoje u nomamraja MOH-a 1 KOHKPETHOT TyMadema Me-
poIaBHOT yroBopa, cBe Behe pasmMumonnaxeme n3Mel)y pasnuuuTuX MIKOJa,
TOBOPH Y TIPHJIOT TOME JIa C€ OBJE JBE IIIKOJIE CBE BHIIE y/ajhaBajy jeHA OJ
npyre. TakBa cuctemMcka parmeHTaruja®* He TOMPHHOCH MTPABHO] CHT'YPHOCTH
jep je cama OTIyHO HEIO3HATO K0joj IKoIu he ce mpuBomnuTH apOuTpakHo Behe
KaJa I0CTyIa o 3axTeBy Ha ocHoBy M®H kiiay3yue.

2 Tletap Bymauh, ,[Ipucranak qpkaBe Ha apOUTPAKY Ca CTPAHUM yJlaradeM — MOJAIUTETH
MPUCTaHKa, OTPaHUYCHA U MEPOAABHO MPaBo™, 36opHux padosa [lpasnoZ gakyriueiua y Hosom
Caoy 3/2013, 360-361.

63 Pavel Sturma, “Goodbye, Maffezini? On the Recent Developments of Most-Favoured-Nation
Clause Interpretation in International Investment Law*, The Law & Practice of International Courts
and Tribunals 1/2016, 81-101.

% 1upe o Ppparmenranuju MehyHapoOIHOT IpaBa Kao GeHOMEHY KOojuM ce OaBuiia yak u Ko-
mucuja Y H 3a melyynapoano npaso, Bunetu: Cama Dajuh, ,,Oparmentanmja mehyraponHor npasa
U CIICIHjaliHKi MPABHU PeXUMHU", 360pHuk padosa [IpasnoZ ¢arxyniueiia y Hosom Caody 2/2016,
439-459.
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4. 3AKJbYUAK

WuBecTumoHa apouTpakHa mpaxca o Tymadewy u npumenn MOH kinay-
3yJie Ha ofpeade o pemaBamy CIIoOpoBa HHje yjeqHaueHa. 3ampaBo, MOCToje ABE
rpyIe oJulyKa ¥ yHyTap CBaKe NOCTOJU KOXEPEHTHOCT. Y TPy KOja MpUMeEmyje
OBY KJIay3yJly Ha IPOLECHE ofipe0e MOCTOj! CarlaCHOCT Ja yTOBOPH IIpeCcTa-
BJbajy IICJIMHY, Ja HE MOCTOjU pa3jinKka u3Mely CyNncTaHIMjaIHUX U MPOLECHUX
onpenada, a je oopahame apOUTpa)KM CAaCTaBHU JIE0 3aIITUTE HHBECTUTOPA U Ja
Ce Y OIICYCTBY MOCEOHO YTOBOPEHOT M3y3eTKa OBa Kiay3yJa MpUMemyje Ha CBE
onpende. Y Tpymnu Koja He MPUMEYje OBY KJay3yily Ha MpolecHe oapeade mo-
CTOjU CarjlaCHOCT apOUTPaXKHKUX CYJI0BA Ja j€ MOTPEOHO Pa3IUKOBATH CYIICTaH-
IMjaJTHe ¥ IIPOLIECHE Opei0e 1 J1a ce caMo Ha IIPBE MOXe MPUMEHHUTH KI1ay3yJia
Hajeher nopnanthemwa, 1a cy nmporecHe oapea0e pe3yaTaT moceOHO YroBOPEHOT
apamXMaHa JIp)KaBa YTOBOPHHMIIA U 1A CE 3aTO HE MOT'Y MEHhaTH, M J1a y OJICYCTBY
Jpyrauuje oapeaoe Tpeda mpeTIoCTaBUTH Jia ce Kiiay3yJia Hajseher nopinarrherma
He IpUMemyje Ha iporiecHe onpenode. O0e rpyte mokasyjy oapelheHu TpeH I 1ajber
pa3Boja: y pBoj ce noJbe npumene M®H-a mupu y Mepu J1a ce yBoJie y OCHOBHU
YTOBOp M OHM MEXaHHM3MH KOjH IMME HHUCY NpeaBul)eHn, TaKie He OorpaHnvaBa
ce MpUMEHa Ha OTKJIamame IperpeKa U ycioBa 3a kopuirheme mocrojehnx me-
xaHu3aMa. Y JIpyroj TPyIH ce caua apriori NcKibydyje mpumena MOH.

[Mpakca npumene M®H, ca acriekTa pparMeHTanmje u Crelujan3anmje,
3ampaBo MoKasyje /1Ba TpeH 1a. JeiaH je, Kako je TO yIpaBo HaBeJeHO, TIOCTETICHO
nepuHuCcame, GopMynrcame U pa3Boj yHyTap nodetHe napaaurme. Ca agpyre
CTpaHe, OHa [TOKa3yje CUCTEMCKY Je3UHTETpaIlnjy U (parMeHTaIlHjy jep OBe JIBe
rpyIie npeamMeTa, JiBe mkoiie o TyMauery M®OH kiay3yiie, mocToje UCTOBPEMEHO
U TO y UICTOM Mel)yHapoTHOM ITpaBHOM CHCTEMY, a KaKO Cy HEIIOMHPJBHBE HE MO-
CTOjU HUKAKBO OIPABJAkE 32 OBY BPCTY CYKOOJbeHOCTH. CUCTEMCKa (pparMeH-
TalMja yrpoxkasa IpaBHY CUTYPHOCT M IPEIBUIJUBOCT IPUMEHE Kiay3yJIe Haj-
Beher nosnamhema.
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Inconsistency of MFN Jurisprudence in International Investment
Arbitration and Fragmentation of International Law

Abstract: The idea behind this paper is to test the MFN jurisprudence in
investment arbitration against the claim that such jurisprudence is effectively a
contributing factor to the fragmentation of international law in general. While a
fraction of cases per se cannot cause the phenomenon of such a great magnitude,
it still may serve as an inquiry into the causes of fragmentation of international law.
If a relatively simple and well-established standard, such as Most-Favoured-Nation
treatment can lead to different legal theories and opposing outcomes even within
one system, there is a validity in argument that under different and more deman-
ding circumstances interpretation will be even more prone to fragmentation. This
article analyzes and compares with each other several famous MFN cases: Maffe-
zini, Plama, RosInvest, Kilic and Garanti Koza and finds that there are binaries
that are irreconcilable on several levels, on the level of legal theory employed or
simply on the level of final outcomes of these cases. While different sub-systems
of interpreting MFN clause tend to show certain consistency within their own
paradigms there are evident clashes of different paradigms, which demonstrate
the systematic fragmentation of interpretation of MFN clauses in international
investment law.

Keywords: Most-Favoured-Nation clause — MFN clause — investment arbi-
tration — fragmentation.
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