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I[TPABO CTPAHUX JIMIA JA CTUYY CBOJUHY
HA TTIOJbOITPMBPE/JHOM 3EMJBUIITY Y CPBUIN
HAKOH 3AKOHCKHNX HOBEJIA 13 2017. TOAUHE

Hapawiuaj jeoan oonasu u opyau oonasu,
a 3emsma culoju yeujex.

Ciuapu 3agjeiu — Krnuéa ipoilogjednuro-
6a, 1:4.

Casceiniak: Osaj pao ipeociuasba MynIuUOUCYUHTUHAPHY AHATUZY, KOJOM
ce y3 oMol eKoHOMCKe, UPasHe U HOTUTUUKONIOWKE MeUI000N0cUje Y Hajouuiiujem
ilokywasa tiponahu 002060p Ha Huiliarbe KaKo wpeba pe2ynucailiu Upaso cipa-
Haya 0a Ciuudy ce0jury Ha iomoupuspeorom semmuuwidy y Cpouju. loceban axye-
Haill CIUAB/beH je Ha HO8A peulerbd 3aKoHa 0 HobotipuepeoHom semmsuwiny uz 2017.
2oouHe. Llum paoa je da ce yiuepoe anokamiueru eghexiuu u egpexiuu Ha onazociua-
Fbe eKOHOMCKUX CYOjeKaiiia Koje 2eHepuuty pasiuyuiiia ipasHa peulersd, 3atium
0a ce uciuiia 0a au ¢y H08a UPABHA peuletbd A0eKSAUHO YKAOU/bEHA ) UPAGHU
cuctuem Cpbuje, itie 0a ce odpede HoAutuuuKY haxiopu Koju cy dosenu 0o yeohe-
Fod 08UX 3AKOHCKUX HOGead. 3akwyuero je oa he fiociuojehium dpasHum peuwersem
Outiy HapyweHa epuKkacrHocill arokayuje pecupca, iia cXo0Ho tome O1azociuarse
eKoHOMCKUX cybjexatua nehe ouiuu yeehano y dosomnoj mepu. Taxohe, upasna
aHanu3a je oxasana oa cy 3aKkoHcKe Hogeae y CYyUpomHociuu ca mehynapoonum
ipasom, upasom Eepoiicke ynuje anu u camum Yciuwasom Peityonuxe Cpouje. Ha
Kpajy je uzeedeHn ouwiliy 3aKmbyak 0d je Hajoome pewerve u ca HOAUMU4Koz, u
€a eKOHOMCKOZ U Ca UpasHOE ACUeKid YKUOAe CEUX 0CPaHUUerbd KOO UpeHoca
iipasa ceojure Ha HObOUPUBPEOHOM 3eMBUWINY Hipema Opocassanuma Eepoiicke
VHUje (a 8epo8ailino U Upema OpIHCABHAHUMA U OCIUATUX 3eMA/ba), Yume Ou ce
OTUKJIOHUIIA HeYCIUABHA U KOHIUPAOUKIOPHA UPABHA peulerba U3 UpAHOZ cuctiemd
Peityonuxe Cpouje, omocyhuna ou ce egpuxacrnuja arokayuja pecypca u osehare
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onazociuaroa u 0omahux u Clupanux OpAacas/bLARA, U OWUKIOHULA OU ce pepaciio-
dena pecypca ycuanoesena y Kopucid oopelienux opyuwiieeHux Zpyia Koja cy Ha
witieity u oomahux u Clupanux opicasband.

Kayune peuu: iionoilpuepeono semmumite, ipasa ciupanayd, HeioKpei-
Hoctiu, Upaso ceojure, 3aKoH O HOLOUPUBPEOHOM 3eMBUULILY.

YBOJ

Cpb6wuja ce CrropazyMoM O CTAOMITH3AIHI]H U IPUAPYKUBaFby o0aBe3ala aa
he no 1. cenremOpa 2017. roquae omoryhutu apkaBibanuma EY na non jeqHakum
ycIoBUMa Kao JjoMahu JipKaBJbaHU CTUYY CBOJUHY Ha MOJHOIPUBPETHOM 3€MIbH-
mty. Ca mpubnmkaBameM HCTEKa POKa, MojavyaH je U IPUTHCAK JaBHOCTH Ha
CPIICKE BJIACTH Ja Mpey3eTy 00aBe3y Ha HEKW HAYWH W30ErHy WIIN MPOJIOHTUPAjY
nasee y Oyayhuoct. [log n3roBopom aa moctyna y ckjiany ca npey3eTum odaBe-
3ama, Hapomna ckynmrruaa Perryonmke Cpowuje y aBrycty 2017. ToguHe 1Mo XHUT-
HOM IIOCTYIIKY YCBaja 3aKOHCKE HOBeJie KojuMma ce (opMaliHO Ap)kaBibanuMa EY
OCUTYpaBa HCTH TPETMaH Kao U JoMahiiM JIpyKaBjbaHUMa, KaJia je CTHIAC TTpaBa
Ha MOJHONPUBPETHOM 3eMJBHINTY y THTamwy. [[paBHE HOpME KOjUMa ce peryuiie
npaBo ApxaBibaHa EY na cTuuy cBOjHHY Ha MOJLONPUBPEIHOM 3EMJBHIITY Y
CpOuju npencTassbajy mpeaMeT 0BOT HCTPAKHBAHA.

Tpu uusba cy nocraBbeHa y oBoM pajy. [IpBu je ja ce yTBp/e aloKaTHBHU
e(eKTH Koje HOBa [TpaBHa pelleha FTeHEPHIY, Kao U epeKTH Ha OJIarocTame eKo-
HOMCKHX cy0jekara. [IpyTH je na ce UCIuTa Ja I Cy HOBa IIpaBHA pelleha aje-
KBaTHO YKJIOIJbeHa y paBHU cucteM Cpouje. Tpehu uuss je na ce onpene monu-
THYKH (DAKTOPH KOJU Cy IOBEJH IO YBOl)erha OBUX 3aKOHCKHX HOBEJIA.

[lomenyTe 3aKOHCKE HOBEJIE TI0 CBOjOj IPUPOJU FCHEPHILY BULIE IIPABHUX,
TIOJIUTUYKUX U eKOHOMCKHX e(ekara. Ja Ou ce moOmra MoTITYHHja CITHKa Kaja cy
OHE y MMUTamYy, y pa1y je KopuurheHo BHIe pa3InduTUX MeTOoAa KOju OAToBapa-
Jy HaBeJIGHUM Hay4YuM auciuruimHama. O eKOHOMCKHX METOJIa, Ty CY Ipe CBera
METOJM HEOKJIACHYHE U HEOMHCTUTYIHOHAIHE EKOHOMCKE TeOopHje, Teopuje Oia-
rocTama U TeOpHje TPAHCAKIIMOHUX TPOIITKOBA. 3a aHAJIN3y IpoIleca JIOHOIICHa
MOJIMTUYKHX OAJTyKa KOpuIIheH je MeTo/ TeopHje jaBHOT U300pa, 0K je 3a MPaBHY
aHanu3y KopuiheH HOpMaTHBHHA METOJI.

C o03upom Ha Tpu AepUHKCAHA LNJbA IOCTaBJbEHE CY U TPH MOce0He XH-
note3e. [Ipema pBoj moceOHOj XUTIOTE3H, 3aKOHCKUM HoBenlaMa u3 2017. ronuae
JIOAAaTHO ce HapylIaBa e(UKACHOCT aJoKalije pecypca (Koja je ¥ MPeTXOJHUM
periemeM OrTa HapyIieHa), IUME je YMamkeH pacT OJaroctama yIeCHIKA pa3Me-
He. /Ipyra noceOHa xumoTesa je J1a cy 3aKOHCKE HOBEJIE KOje Cy MPEeIMEeT OBOT
panay cynpoTHOCTH ca Mel)yHaponHuM mpaBoM, paBoM EBporicke yHUje aiu U
camuM YcraBoMm Penyonuke Cpouje. [TocMaTpano ca acriekTa mpaBHE TEXHHUKE
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Koja je kopuirheHa, oBa pemiema cy Takole Beoma Jsiorra. Tpeha mocedHa xuro-
TEe3a je J1a Cy HOBa pelliekha JOHETa M0]] YTUIajeM MOjeIMHUX IPYIITBCHUX IPYyIIa,
a He y ommteM uHTEepecy rpahana Cpouje. Hakon cripoBenene ananmse, mokaszahe
ce J1a je HajOOJbEe PEIICHHE U Ca MOJTUTHYKOT, ¥ Ca eKOHOMCKOT M Ca IPABHOT aCTIeKTa
YKHJAkhe CBUX HEMOTPEOHMX OrpaHHueHha MPoJiaje TOJbOIPUBPEIHOT 3eMIBUIIITA
npkaBbaHuMa EY, 1ITo mpeacTasiba ONMIITY XHIOTE3y OBOT HCTPAKUBAKbA.
OBa aHanm3a MpeAcTaBiba JIOTHYKH HAaCTaBAaK HEKOJIMKO ayTOPOBHX Beh 00-
jaBJbeHHMX pajioBal MIJIM JUCKYCHja Ca HAYYHUX CKYIOBa’, Ka0 M JOKTOPCKE
qucepTaiije’ y kojoj cy obpaljuBaHu MojeIMHM aCIEKTH pobieMa IpaBHOT
OKBHpA KOJUM C€ PEryiIullie MPEHOC MpaBa CBOjUHE Ha HEMTOKPETHOCTHUMA.

1. IPABHO PEIIEBE J10 3AKOHCKMX HOBEJIA U3 2017. TOAMHE

Cpobuja je 2008. roguHe notnucaia u patupukoaia Crnopazym o cTadu-
JH3ANIMjH U NPUAPYKUBamy ca EBponckom yHujom.* Criopasym je cTymuo
Ha cHary 2013. ronune. Ty je HaBeneHO Ja he omMax HaKOH CTyIama Ha CHary
Cnopasyma npymTBa Khepu NpuBpeIHUX IpyIITaBa U3 YHHje IMaTH IPaBo CTH-
[amka U y)KMBakba CBOJUHCKUX MpaBa’ Ha HEMOKPETHOCTHMA, IO/l UCTHM YCJIO-

! Luka Baturan, Economic analysis of the Ban on Foreigners Acquiring Property Rights
on Agricultural Land in Serbia. Ekonomika poljoprivrede, vol. LVIII, No. 4, Nau¢no drustvo
agrarnih ekonomista Balkana, Institut za ekonomiku poljoprivrede, Beograd, 2013, 479-491; Jlyka
barypan, [IpeHoc nmpaBa cBOjuHE Ha MOJHOIPUBPEIHOM M IIYMCKOM 3eMJBHILTY Ha CTPaHA JIMIA
y CpOuju u ApyruM 3emibama peruona. 30opuux paoosa, llpaBHu GakynTeT YHUBEP3UTETA Y
Hosowm Cany, roa. 47, 6p. 2, Hou Can, 2013, 515-531.

2 Jlyxa barypan, Kpenpame npaBHOT OKBUpa pau epukacHor Kopuinhema moJbonpuBpe-
HOT 3eMJbnINTa. 360pHuK cadxcewiaxa ,, Teopujcku u dpakiiuunu ipobremu ciusaparea u ipumene
ipasa (EY u Cpoéuja), llpaBun paxynrer Yausepsuteray HoBom Cany, 2016, 199-201; JIyka bary-
paH, JInbepasnzanuja npapa cTpaHala Ja CTH4Y CBOJUHY Ha MOJbOIPUBPEIHOM 3EMJIBUIITY Y
koHTekcTy CCII-a m mpuBaruzanuje [1Kb-a. Exonomcre, coyujanne u passojue iiocieduye ipooaje
ilomoiipuspeonos semmuwiva y Cpouju. IHCTUTYT €KOHOMCKHX Hayka, beorpazn, 2017, 158-170.

3 Jlyka Barypan, EkoHomMcka ananusa ipagHoZ pexcuma 3a apenoc upasa ceojute na ne-
doxpeiunociuuma y Peiryonuyu Cpouju (noxropcka aucepranuja). [IpaBuu dpaxyater YHUBEP3H-
tera y beorpany, 2016, 173-218. [Iuceprauuja Huje o0OjaB/beHa aly je JOCTYIHA HA HHTEPHET
cajty: https:/uvidok.rcub.bg.ac.rs/bitstream/handle/123456789/1720/Doktorat.pdf?sequence=
1&isAllowed=y.

4 3akoH o moTBphuBamy Criopazyma o CTaOWIM3AIMjH U IPUAPYKUBawy nsmely EBpor-
CKHX 3aje/IHHIIA U BIXOBHX JprKaBa 4IaHUIA, ca jeHe cTpaHe, U Pemyonuke Cpbuje, ca npyre
crpane, Cn. Znacnux PC — Mehynapoonu yzosopu, 6p. 83/2008 (y namsem texcry: Criopa3ym o cra-
OWMJIM3AIjH U IPUAPYKHUBAY).

5V oBoM uctpaxkusamwy he 6Guth KopuiiheH y cprckoM npaBy oapeheHuju nojam ,,uMo-
BHHCKA IpaBa‘, ymecTo (y eKOHOMCKO] aHanu3u npaBa y Cpouju yemhe kopunrhenor) mojma
,CBOJHHCKa MpaBa‘“. Mnak, y nuTamwy je caMo TEPMUHOJIOIIKA PA3JINKa, aJli HUKAKBE CYIITHHCKE
HETOAYAapHOCTH y 3HAUCHY OBHX I0jMOBa HeMa. Bure o oBoj aunemu: JI. batypan (2016 — nok-
TOpcKa aucepranuja), op. cit, 18, du. 8.

1155



Jp Jlyka O. barypan, lipaso ciupanux nuya 0a ciuuyy c8ojuty na iosmboipugpeotom... (ctp. 1153-1175)

BHMa Kao ¥ CpIicka mpuBpeaHa apymrsa.’ Mcro tako, Cpbuja ce obaBe3ana qa
he U3MEHUTH CBOje 3aKOHOAABCTBO KOj€ CE OTHOCH HA CTULIAE CBOJMHE Ha HETIOKPET-
HOCTHMa, KaKo Of JprkaBJhaHNMa YiiaHHIA EBporicke yHHje ocuTypalia HCTH TPEeTMaH
K20 U CBOJUM JIPKaBJbaHUMa Y POKY OJ YETHPH I'OIMHE O] J]aHa CTYIamka Ha CHATY
Cropasyma.’ IIpuMena HaBefieHe onpenoe mounise 1. cenremoOpa 2017. romuHe.

Yeras Peny6auke Cpouje nponucyje na ,,ctpaHa GpU3MUKa U IpaBHAa JHIA
Mory cteh¥ CBOjiHY Ha HEMOKPETHOCTHUMA Y CKJIaIy ca 3aKOHOM HITH MelyyHapoI-
HUM YyroBopoM.“® 3aKoH 0 0CHOBaMa CBOjHHCKONPABHUX OHOCA MPOIUCYje
crierupuyuaH pexXUM CTHUIIAha CBOjHHE Ha HETTOKPETHOCTHUMA 3a CTpaHa (U3UIKa
¥ nipaBHa juna. [1o/sonpuBpeIHO 3eMbUINTe” TPeMa TOM 3aKOHY He MPEICTaBIba
HHUKakaB n3y3erak.'” Meljytim, 3aKoH 0 Mo/bONpPHBPEIHOM 3eMbUIITY H3PHUH-
TO MPOMHUCYje Ja ,,BIACHUK MOJbOIPUBPETHOT 3eMJBHIITA HE MOXKE OUTH CTPAHO
(U3UUKO WK TIpaBHO jure’.!!

Wnak, u nope uzpuuute 3adpaHe mpornucaHe 3aKOHOM O TIOJLOIIPUBPETHOM
3eMJBHIITY, CTPAHIIA Cy ¥ JI0 CaJl YCTIEBAJIH J1a HHANPEKTHO MPHOaBe BETHKE I10-
BpIIMHE 00paMBOT 3€MJBHIITA, OCHUBambEeM MpaBHor nuia y Cpouju.'> TIpema

¢ ,,HakoH cTynama Ha CHary OBOT CiopasyMa ApyurTBa Khepu IpuBpeIHHX ApyuITaBa 3a-
jenHnne nmahe NpaBo CTHNAMKA U y)KMBambha CBOJUHCKHX IIPaBa Ha HEIIOKPETHOCTUMA Ka0 H CPII-
CKa IpUBpEAHA APYIITBA (...). YeTUpH TOAMHE HAKOH CTyIamka Ha CHAary OBOT criopasyma, CaBer
3a cTabmIn3anujy 1 NpuapysknuBame yTBpanhe MoryhHOCT npomnprBama HaBEICHUX MTpaBa Ha
orpaHKe NpUBPEAHUX ApymITaBa 3ajenquune.” CrnopasyM o cTabUIN3alunju U IPUAPYKUBAY, Y.
53, cr. 5, T4. O U B.

7 Jlo crynamy Ha cHary oBor crnopasyma CpOuja he ma qonycru ap:kaBjbaHHMAa JpKaBa
wianuna EBporcke yHuje 1a cTudy CBOjUHY Haja HenokpeTHoctuma y CpOuju, y3 HOTIYHY U Lie-
JMCXOIHY IPUMEHY NocTojehnx nocrymnaka. Y nepruoy o 4eTHPH FOJIMHE O CTyTaka Ha CHAT'Y
oBor criopaszyma Cpouja he mocreneno yckinalhuBaTu cBOje 3aKOHOJJABCTBO KOj€ €€ OJHOCH Ha
CTHLIaKkE CBOjUHE Ha HemoKkpeTHocTHMa y CpOuju kako Ou ApkaBJbaHMMa digaHuua EBporicke
YHHje OCUTypalla HCTH TPETMaH Kao ¥ CBOjUM JpxaBibaHuMa.” Cropa3yMm o cTabMiIn3anuju u
NpUAPYKUBaWY, 4wi. 63, cT. 2. 3a pasnuky og Cpouje, y Criopasymuma ca Llipaom ['opom Huje
npeaBuleH npesasHu neprox 3a npuiiarohasame IPHOTOPCKOT 3aKOHOAABCTBA, bocHa n Xepie-
rOBMHA je 100MIIa pesia3Hu NepHo OJf LIECT FOAKNHA, a XpBAaTCKa CejaM, C THM ILITO CE OH MOXKe
MpOAYKUTH 3a jour Tpu rogune. JI. Barypan (2013), op. cit, 515-531.

8 Yeras PC, win. 85 (cBojuHCKa IpaBa cTpaHana), cT. 1.

° T10J50NPUBPEIHO 3EMIBHILTE jECTE 3EMJBHIITE KOje C& KOPUCTH 32 MOJBOIIPHBPEIHY [TPOH3-
BOZILY (FbUBE, BPTOBH, BOhManu, BHHOT pa/H, JIMBA/Je, ANIKHalH, PUOmHALN, TPCTUIIN H MOYBApe) U
3eMJBHILITE KOje Ce MOXKE NPUBECTH HAMEHHM 3a MOJbOIPUBPEAHY IIPOM3BOAILY. 3aKOH O MOJbOIPH-
BpenHOM 3emibnity, Ci. Znachux PC 6p. 62/2006, 65/2008, 41/2009, 112/2015, 80/2017, un. 2, ct. 1.

10 Panko Keua, 3emmuwno ipaso u ipashu pescum iomoupuspeonos semmoumina. IpaBHu
¢dakynrer Yausepsureta y HoBom Cany, Hosu Can, 1993, 34.

11 3aKOH 0 MOJBONMPUBPEAHOM 3eMJBHIITY, 4. 1, cT. 4. Ciinyna 3a0pana noctoju u 'y LpHoj
T'opu, ®enepannju buX n XpBarckoj, 3eMipama Koje Cy Takohe Haclieuie MpaBHy TPaJULN]y
COP Jyrocnasuje. 3a pa3nuky ox wux, y Pemyonunun Cprickoj Hema ciauuHe 3abpane. JI. Barypaw,
2013, op. cit, 515-531.

12 Vctn mpoGuieM mocToju u'y Mahapckoj uuju mpaBHE cHCTEM Takohe omeTa (hyHKIHOHHU-
cambe TPKHUIITA oJbopruBpeHor 3emibniTa. Bunern: Csilla Csak, Bianka Eniké Kocsis & Aniko
Raisz, Vectors and indicators of agricultural policy and law from the point of view of the agricultural
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3aK0HY O CITOJFHOTPrOBHHCKOM IOCIIOBAY, ITPaBHA JINIA (MJIM OTPAHIIN TPABHUX
JIUIIA) KOj€ UMajy CEIMIIITE, OJTHOCHO KOjU Cy peructpoBanu y CpOuju cmarpajy ce
nomahum munmma.3 Jlakie, MHAMPEKTHO MPeKo goMaher mpaBHOT JIKIa CTPAHIINA
MOT'Y CTHIIATH TIPaBO CBOjHHE Ha TIOJBOIPUBPEIHOM 3eMJbUIITY. HapaBHo, TO ipa-
BO cBOjuHE he Outn ynucano Ha gjomahe mpaBHO JIMIIE, KOj€ je MaK y CBOJUHHU CTpa-
Hor juna.* [Ipema ucrpakusarmy o0jaB/beHOM y Beuepmbum HoBocTHMA!®, CTpaH-
M Cy Ky HajMame 23.850 ,,MpBOKIacCHUX“ XeKTapa 3eMJbe Y BojBonuam, T/Ie
ce U HaJtase HajBehe MOBPIIMHE TTOJBOMPHBPETHOT 3eMJBUINITA BUCOKOT KBamuTeTa. o

2. ITPABO CTPAHAILIA JJA KYIIVJV IIOJbOITPUBPEIHO
3EMJBHUIITE U3 YTJIA HEOKJIACMYHE EKOHOMCKE TEOPUJE
N TEOPUIJE BJIIATOCTAIBA

Ha oBoMm mMecty he ce ca acriekTa HEOKJIaCHIHE €KOHOMCKE TEOPHje U T€O-
puje OmarocTama aHATU3UPATH AJIOKATHBHU ¢(EKTH JIBa TUITHMYIHA (TEOPETCKA)
npaBHa peniemna. [IpeMa mpBoM peley CTpaHIU Cy arcolyTHO U3jeTHAUYCHH Y
CTHULAY MOJLOIPUBPETHOT 3eMJBUINTA ca JoMahuM JpKaBjbaHUMA, JIOK je Ipe-
Ma APYTOM pelIeby OBO IIPAaBO PE3EpPBUCAHO UCKIBYUMBO 3a qoMahe qpKaBibaHe.
Ha ocHoBy Te ananu3e, y nmoriasisy 4 he ce carnenatv eekTH 3aKOHCKUX HOBE-
na moretux 2017. TonuHEe U3 yTiia HEOMHCTUTYIIHOHAITHE TEOPH]e.

IMonyay NoJOIPUBPETHOT 3€MJBUIIITA Ha OfIpel)eHOj TepUTOpHju YNHH HheHA
YKyITHa TIOBPIIMHA, U OHA je (UKCHA, OJITHOCHO HEelacTUYHA: IPOMEHA IIeHE He
yTHYe Ha IIPOMEHY MOBPIIMHE 3eMJbHIITA Ha TPKUIITY.! [IpaBHE HOpME KOjEMa
Ce peryJuiie CTULAaE MTPaBa CBOjUHE Ha NOJLONPUBPEIHOM 3EMIBHILTY HE yTHUY
Ha KBETOBY MOHYMY y moMahoj 3emsbr. [IpogaBiuma je MCKIbYYUBH 1IUJb TIOCTH-
3ame IITO BHIIE IIEHE 3a CBOj pecypc.

land structure. Journal of Agricultural and Environmental Law, No.19, CEDR Hungarian Associ-
ation of Agricultural Law, 2015, 32-43.

13 3aK0H 0 CIIOJBHOTPTrOBHHCKOM MocioBamy, Cr. 2nacnux PC, 6p. 36/2009, 36/2011, 88/2011, uir. 3.

14 Bugeru: Maja CranuBykosuh, CBOjuHA M pyra CTBapHa [IpaBa CTpaHala Ha HeOKPETHO-
ctuma y Jyrocnasuju. 36opruk padosa, Ipasror pakynrera y HoBom Cany, roa. 30, 6p. 1-3, 1996,
226-227. 1 Llapuh npumehyje na ce Hajuerhyu HAYMH U3UTPaBakba PECTPUKTHUBHUX HOPMHU O TIPABY
CBOjHMHE CTpaHala Ha HEIIOKPETHOCTHMA CBOJM Ha TO ,,JIa jJEJTHO CTPAHO JINLIE, UCITY haBabeM OJipe-
henux ycnosa, ctekHe aTpudbyTe nqomaher snna. OBje ce paau 0OUYHO O IPABHUM JIUIIUMA U Y
CYLITHHH CE ¥ HE PaJH O KIACHYHOM H3UTPaBamy, jep ce MPaBHO JIMIIE HCITyHhaBambeM opeleHnx
ycioBa (OCHMBa€, PErucTpanyja, IpeMelITambe CeUIITa), KBATH(PHUKYje He BUILE Kao CTpaHo Beh
Kao jpoMahe mpaBHO JHIIe, 32 KOje He BaXKe PECTPUKIIHje Koje ce OJHOCE Ha CTPAHO IPAaBHO JIUIE.
CrnaBoswy6 B. Llapuh, IIpaso ceojune ciupanaya na neiioxpeiunociuuma. beorpan, 2006, 119.

15 'B. Bykmuposuh, CTpaHIH cpIIcKy 3eMJbY KYIIOBAJIU O IIpeNpojaBaia, Beuepive H0go-
ciuu, 8. aBryct 2013. ronune.

16 J1. Barypau (2013), op. cit, 529; JI. Barypau (2016 — nokTopcka aucepranuja), op. cit, 217.

17 A. W. Evans, The Property Market: Ninety per cent Efficient. Department of Economics
Discussion Paper, Series C, Vol. 67, 1991, 68.
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3aro anmokaruja pecypca Impe cBera 3aBHCH OI TPaXibe, Koja he OuTH cTaBibe-
Ha y Qokyc aHanuze. [losbonpuBpeIHO 3eMIBUIITE MTPEACTABIbA IPHPOIHHU PECYPC
KOJH C€ KOPHCTH Y MPOIIECY MPOU3BOJIE ((hakTop Mpou3Bojmbe, pecype). Tpakma
3a cBUM (haKTOpHMa ITPOU3BOHE, YKIBYUYjyNH 1 MTOJBOIIPUBPETHO 3EMJBHIIITE, JIe-
pUBHUpaHa je U3 TPaXKibe 3a MPOM3BOMMA U yCIIyrama KOju ce U3 THX akTopa J00H-
jajy y mpotiecy npousBoime.® YkyHa Tpakiba 3a Mosb0npUBPeTHAM 3eMIBUIIITEM
MpencTaBba 30Mp MojeInHAYHUX, HHANBHAYAIHUX Tpaxmu.'? , IIpema Teopuju
MIPOU3BOJIEHE, IICHA 3eMJBHIIITA KOjy je TIPOM3BOhau CripeMaH Jia TIaTH 32 jeHY je-
JIUHUITY 3eMJBHINTA je/IHAKA je TPAHUYHOM IPOU3BOJLY T€ jeAMHHUIIE, Tj. moBehamy
BPEIHOCTH IIPOU3BOMHE JI0 KOjeT je TOBEJIO aHTa)KOBALE TC, JOAATHE jSTHHUIIS
3emspuIITa. OBO je Mocieauiia oHalama Mpou3Bohada KojH, Y [IHJbY MaKCUMHU-
3anuje npodura, u3jeIHaYaBa TpaHUYHE PUXOJIE U TPAHUYHE TPOIIKOBE. 20

Ha I'padukony?! je mpeactaBibeH MOIe] MOHY/Ie H TPAMKH>€ T0JHOIPHBPE/I-
HOT 3eMJBUIITA TIPU pa3InIUTHM MTpaBHUM peniewuma. Kpusa Suk npencrasiba
YKYIHY MOHYY TOJOIPUBPEIHOT 3eMJBHINTA Y jefiHO] 3eMsbU. OHA je BepTHKAI-
Ha jep je MoHy/Ia HeelacTUYHA: TIOHY/a 3eMJBHIITA je TOTOBO (MKCHA (Ha HUBOY
Quk) v He 3aBHUCH O] POMEHE IIeHE. >

»
LeHa
Suk

I'pagpukon: Anoxaiiusnu egpexitiu P Duc
u e¢hexiuu Ha bnazociuarse Ha
WUPACUTLY TOHOTPUBPEOHOS P 5
3emmumiia 5 w"’“
a b
Qaom Quk nonum'Ha 3eMIbUWTa

18 KoBusbko Jloepe & MBan JIoBpe, AKBU3HUIINjE OJBOIIPUBPEIHOT 3eMIbHIITa Y MehyHapo-
HHUM pazMepama: HMIUIMKAllKje Ha pexpaMOeHy CUI'yPHOCT U PyPaTHO CHPOMAIUTBO. ExoHomcke,
coyujante u paseojue tiocieouye upooaje iomoupuspedrod sempuwiua y Cpouju. THCTUTYT
E€KOHOMCKUX Hayka, beorpazn, 2017, 39.

19 Paul A.Samuelson & William D. Nordhaus, Economics (Ekonomija, prevod), Mate doo,
Zagreb, 2000, 243. bpanxko bjenuh, lpunyuiiu exonomuje. EKOHOMCKH QakynTeT YHHUBEP3UTETA
y HoBowm Cany, 2011, 385.

20 Bopuc berosuh, Exonomuka ypbanuciiuukoZ iianuparsa. LleHTap 3a eKOHOMCKE CTY/I1-
je, beorpan, 1995, 185.

21 P A. Samuelson & W.D. Nordhaus (2000), op. cit., 243; b. Bjenuh (2011), op.cit., 385; L.
Baturan (2013), op.cit., 483; JI. Barypan (2016 — noxTopcka gucepTaunuja), op. cit, 186.

22 Jlospe u JIoBpe He J0BOJE Y UTAKE CTAB JIa j€ €NACTHYHOCT MOHY/e OIncKa HyH (01
0,05 Ha xpatax pok 1o 0,15 Ha yTH pPOK), aJld EKOHOMCKH MOJIET KOjH HYJIe TIPEACTABIbCH je Kao
na to Huje cayuyaj. K. Jlope & . Jlospe (2017), 40.
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Kaja je mpaBo cBojuHE Ha IOJHONIPUBPEIHOM 3EMJBHIITY Pe3epBUCAHO UC-
KJBYYHBO 3a oMahe Ip:kaBibaHe, yKYITHA TPAXKEa OJHOIPUBPEIHOT 3eMJIBHIITA
jenHaka je 30upy TpaXmbH HCKJBYIHBO moMahmx npxaBibana. KoHkypeHInja
CTpaHUX KyIala UCKJbyUeHa je MPaBHOM HOPMOM (3aKOHCKH MOHOIIOMN), T1a j€ CBO
MOJHONPUBPEIHO 3EMJIBUIIITE AJIOIUPAHO UCKIBYUHBO JOMahuM JIpiKkaBJbaHUMA.
300r Mame TpaXKbe je U [IeHa HIKA.

Ha I'padmkony, Tpaxxma HCKJBYIHBO ToMahnx qpkaBibaHa je IPeacTaB/beHa
kpuBoM Ddom, nia je 1ieHa ycroctaBjbeHa Ha HUBOY Pdom. [Ipupact Onaroctama
KOju ocTBape noMahu BIaCHHUITM 3eMJBHINTA (TPOIABITH) IIPEACTaBIba ToJbe a + b,
JOK gfomMahu KyHiy ocTBapyjy NpUpacT KOPUCTH MPeICTaB/bEH NOJbeM ¢ + d.

Kaza cy crpannu npaBHo u3jeinadenu ca jomahum qp:kaBbaHuMa, yKyII-
Ha TPakiba NOJHOMPUBPEITHOT 3eMJBHILTA jeIHAKA je 30UPY TPaKibH CBUX €KOHOM-
CKHX cy0jekara, 6e3 0031pa Ha IBHXO0BO JIPKaB/aHCTBO.>> ENMMHUHICAH je 3aKOHCKH
MOHOTOJI JoMahKX Kynana, KakaB IOCTOjH Y MPETXOJHOM CIyuajy.

Hoga tpaxkma npencraBibeHa je Ha [ padukony kpuBom Duk. Yenen Behe
TPaXKEbe, LIeHA MOJHOMPUBPEIHOT 3eMJbHIIITa OPMHUpA Ce Ha BHIIIEM HUBOY, Puk.?*
Jlomahum npskaBibaHmMa Ha Kpajy pasMene ouhe anormupan camo 1e0 MoJbOIpH-
BpenHor 3emsbuinta (Qdom), nok he crpanuu y nporecy pa3MeHe MpUCBOjUTH
ocTaTak Koju TIpencTaBiba pasnuka Quk — Qdom.

[Ipupact KOPUCTH KOjU OCTBapyjy MpOAaBLHU MpeAcTaBiba ojbe @ + b + ¢
+ d + e. Jlomahu Kynm ocTBapyjy BHIIIAK KOjU MPEACTABIbA TTOJBE f, @ HHOCTPA-
HU KyTIIM BULIAK KOjU MpeacTaBiba mojbe g. [lonoxkaj nuua Koja He y4ecTBYjy y
pasmenu (,,rpeha juia‘) ocraje HapaBHO HETPOMERHEH. 2

23 James R. Mason Jr., ,,Pssst, Hey Buddy, Wanna Buy a Country?“ An Economic and Po-
litical Analysis of Federal and State Laws Governing Foreign Ownership of United States Real
Estate. Vanderbilt Journal of Transnational Law, Vol. 27, No. 2, 1994, 474.

24 lparuta boxuh, Haranuja Bornanos & Munamnun [lesapnuh, Exonomura domoiupu-
spede, llosponpuBpenuu hakynteT YHuBepsurera y beorpany, 2011, 60.

23Y nomahoj TuTepaTypH ce HaBOJH JIa ,,He TI0CTOje CBUICHIIU]E JIa CY pypaiHa €KOHOMH-
ja ¥ )KMBOTHU CTaHAAp. pypaliHe TOoMyaiyje modosbIaHy y ApKaBama y KojuMa Cy OCTBapeHe
obuMHe akBu3HLHKje nosbonpuBpenHor semsbumTa. K. JloBpe & U. Jlospe (2017), 37. OBo camo
1o cebu HuUje CIOPHO, ajld Ce He MOJKe MPUXBATUTHU OLieHA Jla Tnbannu3annja mpaBHOT PexKUMa
,,[IPEJCTAaBJba MOTCHIIUjATHY OMACHOCT 3a PypasHy NONyJanujy jep ,,IpOU3BOIHE METOle Ha
BEJINKOM I10cely 00ecxpadpyjy TpaJnuHOHAIHEe METOE IPOU3BOIE KOje KOPUCTH BETHKH OpOj
masnx dapmepa“ (/bid., 48). TpxkuIIHA [IeHa TOJEOIIPUBPEIHUX ITPOM3BO/A ce (OPMHUpA Ha CIIeIH-
(uyaH HauWH, a y yCIOBHMa ITI00aIN3aIije 3aBUCH Yy BEJIMKOj MepH 0] KpeTarma Ha MeljyHapo-
HOM TPXKUILTY, Tako aa he 3a cBakor npoussohaua (,,Manor papmepa) GuTH MecTa, 1ox HAPaBHO
TOJ1 YCJIOBOM JIa Cy MY PE3yJTaTH IPOU3BOIC IIO3UTHBHHU, OHOCHO Behu o1 TpomuikoBa. Jlakie,
OHH MOT'Y J1a HACTaBe Jia ce OaBe MOJbOIPUBPETHOM IIPOU3BOIHOM, jep Helie GMTH YIpOKEHH KOH-
KypeHuujoM. MehyTum, OnopTyHUTETHH TPOIIAK BHXOBOT I0CIOBaba Moxe 6utu nosehan. Ca
JpyTre CTpaHe, ako YJIAaCKOM CTpaHHUX IpOM3BOhaya mopacte Tpakiba 3a 3aKyIOM 3eMJbHIITA,
onpa he mocrojehnM BracHUIIMMA KOjH HIMajy HUCKY MTPOIYyKTUBHOCT OMTH HCIIATHBH]E 12 3eMJIbH-
LITe 1ajy y 3aKyI, a 1a )KMBE Off peHTE. Y CBAKOM CIIyuajy, BpeqHOCT 3eMJbHInTa he OuTH yBe-
hawna ycien Behe Tpaxise, unme he u muxoB n3bop nocratu Behu. (JI. Barypan (2017), nokropcka
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W3 oBOT HEOKJIACKHYHOT MOJIeNIa JaCHO TIPOH3IIA3H JIa j€ ONITHMAITHO PEIICHhe
y KOME Cy CTpaHIU [paBHO H3jeHa4YeHu ca qomMahuM npkaBibaHuMa. Pecypcu
he y Tom cirydajy OUTH anonupaHu OHUM €KOHOMCKUM CyOjeKTHMa KOjU X Haj-
BUIIIC BPEAHY]Y, @ IPYIITBEHO OJIATOCTAE j€ Y TOM CIy4ajy MaKCUMH30BaHO.

3. BAKOHCKE HOBEJIE 1 HOPMATHBHA ITPABHA AHAJIN3A

Brnana je Ha cBojoj 9. cenaunu oapkanoj 4. aprycra 2017. roguHe, ymyTuia
Haponnoj ckynmruan [Ipensor na ce mo XuTHOM NOCTYIIKY YCBOjU 3aKOH O W3-
MeHama U JionyHama 3aKkoHa O MOJbOIPUBPEIHOM 3€MJBHILTY, Y3 MPOIPATHO
obpasnoxeme.?® Henmocpeano mnpe Tora, 28. jyra 2017. ronuHe cBoj mpemior je
YIIyTHJIO M TPOje MOCIaHuKa ono3uiirje.>’ 3aKoH 0 M3MEHH U I0IyHaMa 3aKoHa
0 TIOJHOTIPUBPETHOM 3EMJBHINITY YCBOj€H je Ha cequuin Hapomne ckymmtrae 28.
asrycta 2017. ronuse, u npumemyje ce ox 1. cenrembpa 2017. roaune.?®

Pa3nor 360r Kora ce 3aKOHO/ABAIl OITyYHO Ha JOHOLICHE 3aKOHCKUX HOBE-
na 2017. ronuHe cBakako je obaBesa kojy je CpOuja mpuxsaruia CropazyMoM o
crabunm3anuju 1 npuapysxkuBamy. [Ipema cioBy Criopasyma, Cp6uja he m3meHuTH
CBOj€ 3aKOHOJJAaBCTBO KOj€ CE OIHOCH Ha CTUIamkhe CBOjUHE Ha HETMOKPETHOCTUMA,
Kako Ou AprkaBJbaHMMa YiaHHIA EBpoIICKe YHUje OcuTrypata uciiu ipeiimaH Kao
U ceojum OpoicasLaHuMa 'y poKy Ol YeTUPH TOIMHE Off JlaHa CTylarma Ha CHary
Cnopasyma. Kao pasior 3a 10oHOLIEHE HOBENA Y 3BAHMYHOM 00Pa3JiokKemny
npeAsIora u3MeHa 1 JIolyHa 3aKoHa je HaBeJCHO J1a ce ’hiMa UCITyhaBa 00aBe3a
npeyseta CnopaszymoM ca EY. OBo ce Buau 1 13 HOBOT Wil 1 ¢T. 4 3aKoHa 0 10JbO-
MPUBPETHOM 3EMJBHIITY, KOjU Cajia Illacu: ,,BIacHUK MoJbONPUBPETHOT 3eMJBUINTA
HE MOXe OMTH CTpaHO (PU3UIKO, OTHOCHO ITPABHO JIMIIE, OCHM aKO OBHUM 3aKOHOM
Huje npyrauuje oapeheno y cknany ca Copa3yMoM O CTaOMIN3ANMjU U TIPUIPY-
JKuBamy u3Mel)y EBponcknx 3ajeqHuIa 1 BUXOBUX JpKaBa WIIAHUIA, ca jeTHE
ctpane, u Peny6nuke Cpouje, ca npyre crpane’.?’

MelyTtum, Beh u3 (HoBor) wiaHa 72f) 3akoHa O MMOJFOIPUBPETHOM 3EMIBHIITY
KOj{ HOCH HA3WB ,,yCJIOBH 32 MPOMET MOJHOIPUBPEIHOT 3€MJBHIIITA Y IIPUBATHO]
CBOJUHU"* BUJIJBUBO je 1a cy Ap:KaB/banu EY ¢opMasiHo U CYIUTHHCKH TUCKPH-

nucepTanuja). MHave, y IMTHPAaHOM ey TEKCTa HUjC HajjaCHU]e J1a I CE KPUTHUKY]Y CaMO BEJTHKE
Mel)yHapoaHe akBU3MIIM]e, WX 110jaBa YKPYIhaBamba 3eMJBUIIHNX MOce/a cama 110 cedn.

26 TIpeasior 3akoHa 0 U3MEHH U JIOITyHaMa 3aKoHa O MOJbOIPHBPEIHOM 3eMJbHIITY. Biama
Penry6nuke CpOuje, 3BaHHUHU HHTEPHET cajT: http:/www.srbija.gov.rs/vesti/dokumenti_pregled.
php?id=298752.

27 TIpenuor 3aKoHa 0 H3MEHAMA M JOMyHaMa 3aKOHA O MOJbOIPHBPEIHOM 3eMJIBUILTY, Op.
01 320-1854/17 ox 28. jyna 2017. ronune.

28 3aKOH 0 M3MEHHU | JIOIYHH 3aKOHA O M0JbONpHUBpeaHoM 3emipuiity, Ci. Imacuuk PC, 6p.
80/2017 o1 29.8.2017. ronune.

29 3aKOH O U3MEHH | JIOITyHaMa 3aKOHa O TM0JbOIPUBPEIHOM 3eMJBHIITY, 4Jl. 1.
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MHHUCAHM Y OJHOCY Ha JloMahe JpxaBibaHe, ¢ 003UPOM Ja OHH 33 PA3IHKY OJT
nomahux npikaBjbaHa MOpPajy Ja ucnyHe Behu Opoj yclioBa MpUINKOM CTHIIAEkHa
MOJHONPUBPEAHOT 3eMJbHINTA. OBH yCIOBH, KOjU MOpajy OUTH UCITYHEHU KYyMY-
JIATUBHO, CYIITHUHCKH TIPEACTaBIbajy Oaprjepe HHUXOBOM YIIACKY Ha TPXKHIITE
MOJHOMPUBPETHOT 3eMIbnITa y Cpouju. [10Jb0MpUBPETHO 36MIBHIIITE MOBPIIUHE
npeko 2 xekrapa ApxaBjbaHuH EY Moxke crehu ako je HajMame AeceT roguHa
CTaJTHO HACTAICH y JEAUHUIIN JIOKAJTHE cCaMOYyIIpaBe y KOjoj ce€ BPIITH IMPOMET
MOJHOMPUBPETHOT 3eMJBHIIITA, AKO HAjMALE TPU FOinHE 00paljyje mosbornpuBpe-
HO 3eMJBUIITE KOj€ je IMpeIMEeT MPAaBHOT MOCIIa Y3 HAaKHAy HJIM 0e3 HaKHaJe, aKo
UMa PEruCcTPOBAHO MOJHONPUBPEIHO Ta3IMHCTBO Y aKTHBHOM CTaTyCy Kao HOCH-
Ja1l MOPOJMYHOT TIOJFOMPUBPEITHOT Ta3IMHCTBA HAJMAFLE JICCET FOJMHA U aKO Y
BIIACHUIITBY MMa MEXaHU3aIUjy 1 ONpeMy 3a 00aBJbarme MOJbOIIPUBPEIHE TIPO-
U3BOHH-C. [IpHITMKOM KYTIONPO/iaje MOJbOMPUBPEIHOT 3eMIBUIIITA IPIKABJbAHUHY
EY Peny6iuka CpOuja uma npaBo npeue KyrnoBuse.’

Tpeda, mehyTM, HATOMEHYTH J1a OBAa HOpMa HE IUCKPUMHUHHMILE CaMO Ap-
*kaBJpaHe EY. tbome ce orpannuaBajy u mpaBa qomahux npikaBibaHa (BJacHUKA
HOJBOIIPUBPETHOT 3EMJBUIIITA) Ja CBOjE PaBo Mpojajy apxkasibanuma EY (mpert-
nocrasJsba ce o Behoj 1ienn), mTo ce HUKaKo He cMe T'yOUTH U3 BHJIA.

[Ipema YcraBy Penyonmuke CpOuje 3aK0OHU U APYTH OMIITH aKTH HE CMEjy
OUTH y CYTIPOTHOCTH ca NOTBpheHUM Mel)yHApOHUM YrOBOpHUMA U OMIITEIPH-
xBahennm npasunuma Mehynaponsor npasa. [Ipema YeraBy Peny6nuke Cpouje,
criosbHA TTonuTHKA Perryonuke CpOuje mounBa Ha OMIITENPU3HATHM TTPHHITHITH-
Ma | paBuiInMa Mel)yHapoaHor npasa.’! JenqHo o1 oCHOBHHX Hadvena MeljyHapo-
HOT [TpaBa jecTe ¥ 00aBe3a MoCTynama y 100poj Bepu.>?> CBaku yroBop Ha CHa3H

30 Y3 mpyror pasiora je 3aHHMJBHBO [IOCTABUTH ITUTAKE KakBa je QyHKI[Hja mpaBa mpede
KYIOBHHE KOje je yCTaHOBJbeHO y KopucT Pemry6muke Cp6uje? LlIta he Permy6numu Cpouju mosso-
MpUBPENHO 3eMJbHIITe y cBOjuHN? Xohe nu ce Penybnuka Cpbuja OaBUTH MOJEOIPUBPEIHOM
MIPOU3BOIEEOM, Kao Y BpeMe conujanuctuyke npuspene? O 6ecMHUCICHOCTH YBOolema mpasa mpe-
4ye KymnmoBuHe y KopucT PemyOnuke CpOuje y mocTynky pectutyuuje, Buaetu: Jlyka barypan:
ExoHOMCKa aHain3a MHCTUTYTA [IpaBa Mpede KYNOBHHE y 3aKOHY 0 Bpahamwy 01y3eTe HMOBHHE
u obemrrehemwy. 36opnuk padosa, rox. 49, 6p. 4, [lpasuu paxynrer y Hosom Cany, 2015, 1961-1970;
Credan Camapuuh, Jocaoawra iipumena 3axona o epahary oodyseitie umosune u obewinehersy.
Munuctapctso npasje PC u '3, Hosu Can, 2015, ctp. 38-40 (HeobjaBsbena rpaha). JI. batypan
(2016 — mokTOpCKa aucepraiuja), op. cit, 138-172.

31 Veras Peny6iuke Cpowuje, uit. 16 (Mehynapoxuu oguaocw) cr. 1.

32 Be3 caBeCHOCTH, OWITEHA U JOOPOHAMEPHOCTH HH jelaH MPaBHHU CHCTEM HE MOXE J1a
¢yHKkumoHuIIe. 3aTO, MPABO HAJIAKE MOIITEHO, CABECHO , TaXKJFHBO U JOOPOHAMEPHO MOHAIIAE.
(...) Hageno caBecHOCTH, TOIITEHa U TOOPOHAMEPHOCTH j€ jeIHAKO BaYKHO VUIIH je jOII BaKHHU]E Y
MelhyHaponHOM nopeTky. Meljynaponnu cyn y Nuclear Tests kaxe 1a je Ha4eI0 CABECHOCTH jeHO
0]l OCHOBHHUX Hayela KojuMa ce ypehyje cTBapame 1 n3BpIIaBame IpaBHUX 00aBe3a. OHO 3axTeBa
Jla 3jaBJbeHA BOJbA Oy/ie cariacHa cTBapHOj BoJbH. Haueno moOGpoHaMepHOCTH je 0TET0TBOPEHO
y npaBuiy pacta sund servanda (...) JJoOpoHaMepHOCT 3aXTeBa Jja ce 00aBe3e CaBECHO U3BPIIABA]Y.
CynpoTHO je OBOM Hauelly CBaKaKO OTBOPEHO MJIM NPUKPUBEHO JIEIOBAKE IPKaBE KOja MMa 3a
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Be3yje WIaHHIIE U OHe Tpeba 1a ra 1o6poHamMepHo u3Bpinasajy. Kako je wian 721
3aKoHa 0 MOJBOIPUBPEIHOM 3EMJBHUIUTY JUPEKTHO Y CYIPOTHOCTH Ca IPETXOAHO
MUTHpPAHUM diaHoM 63 cT. 2. CriopasyMa o CTaOMIIH3aIUjU U IPUPYKABAY,
Cpbuja je ycBajameM 3aKoHCKHX HOBelna 2017. TonrHE TUPEKTHO MPEKPIIIHIIA OBO
Hauesio MehyHapomHor mpasa. Haxanoct, CTBapHOCT je TakBa Ja YMHCHHULA Ja
Cp6uja He mocTyma y 1o06poj BepH, He M3a31uBa HUKAKBE IPYIITBEHE WIIN OJINTHY-
Ke MoTpece y 3eMJbH. Y TOM CMUCIY, jeANHO Me)yHapOTHU OJIMTHYKHU PUTHUCAK
MOXe JOBECTH J0 HCIyHhaBamba Ipey3eTe odasese.

MelyTtum, oBzie je 3Hauajan 1 unan 194 Ycrasa Peryonuke CpOuje, mpema
KOME 3aKOHU | JAPYTH OIIITH aKTH ToHeTH Y PenyOnuum CpOuju He cMejy OUTH
y CYNPOTHOCTH ca MOTBpeHUM Mel)yHaApOIHUM YyroBOpMMa ¥ OIIITENPHXBa-
henuM mpaBuIMa MehyHapoaHOT mpaBa.* Jla je CPIICKH 3aKOHOIaBAIl JKeJIeo Jia
WCITyHHU TIpEy3eTy 00aBe3y, MOBOJRHO je Omo ga — He y9uHH HumTa. [Ipema
VYcrapy Penyonuke CpOuje, noTBphenu mel)yHapoaHH yTOBOPH CACTaBHHU CY JIE0
npaBHoOTr nopeTka Peny6nuke CpOuje v HEMocpenHo ce npumemyjy.>> Tume ou
onpenoe Criopazyma o cTaOMIN3alNjy U TPUIPYKHUBamy Kao moTBpheHor mel)y-
HapOJHOTI YTOBOPa HEMOCPEAHO Aeporupaie wi. 1 cT. 4 3akoHa o moJbOnpuBpe-
HOM 3eMJBHIITY, y TIOTIeAy apxaBibana EY Hakon 1. centem6pa 2017. rox.*¢

EBporncka yHHja je 1ajeko oIMakia y mpolecy cTBapama JequHCTBEeHOr
€BPOICKOI TP:KUIITA, MaJla OH jOII yBEK HUje OKOHYaH. YTOBOPOM O (DyHKIIHU-
onucamwy EBporicke ynuje, EBpornicku napinament, Caset u Komucuja cy noduinn
notTpeOHe Ha/IJISKHOCTH, KaKo OM Ce Ha TEPUTOPHUjU YHHU]jE OCTBapHIIa CJI000/e
KpeTama JInIa, yciayra u kanutaina. OBo uzMel)y ocranor nmogpasymeBa ycrocTa-
BJbambE MPaBa Ap)kaBJbaHa jeHe AP)KaBe YIaHUIE a CTHYY U KOPUCTE 3EMIBHIITE
1 3rpajie Koje ce Hajla3e Ha TEPUTOPHjH ApyTe Apikase wnanuie.’’ Oyukimja Jeaun-
CTBEHOT €BPOIICKOT TPXKUIITA je Ja oMOryhu euKkacHy ajloKalujy pecypca yHy-
tap rpanuna EY kpo3 oTknamame O6apujepa pasmeHn usmehy npxasa WwiaHMLA.

AKO je 3a yTexy, He OTHOCH ce 0BO camo Ha Cpobujy. Opranu EY cy umanu
JocTa npobieMa JI0K ¢y npuBosiesnid HoBe wiaHuue u3 LlenTpasne u Ucroune
EBpone na npuxsate npasuia JequHcTBeHOT TpxkumiTa.’® Y majy 2017. rox. je

L1Jb 1a oHeMoryhu u3BpuIaBame npeysere odasese.” Ponossyd Etuncku, Mehynapoono ipaso.
[IpaBuu dpaxynrer y HoBom Cany, 56-57.

33 Beuka KOHBEHIIMja O yTOBOPHOM IpaBy, 4i1. 26 (Pacta sunt servanda).

34 Veras PC, uit. 194 (xujepapxuja jomahnx u MehyHapoqHUX MPABHUX aKaTa), CT. 3.

35 Veras PC, ui. 16 (Mehynapoguu oqHoCH) CT. 2.

36 Takohe, onpende Crnopasyma o CTabHIIM3AIKjU U IPUAPYKUBAkLY JAEPOTUPAjy U OApPE/-
6e 3axoHa 0 OCHOBaMa CBOJHHCKOIIPaBHUX OJHOCA KOjUMa ce ypelyjy IpaBa cTpaHala Ha OCTAIINM
BpCTaMa HEMOKPETHOCTH.

37 Vrosop o GpyHkimonucamwy EBporcke yuuje, wi. 50, c1. 2, Tu. e. [Ipupenno: Muaytun
Jamesuh, Kouconuoosarnu yosop o Eepoiickoj yHuju — 00 Puma 0o Jlucabona. CnyxOeHU IaCHUK,
Beorpax, 2009, 77.

38 Bumre 0 MOHANIAkby HOBUX HCTOYHOCBPOIICKHX M LIEHTPATHOSBPONCKUX WIAHHIA YHUjE
y BE3H Ca IPaBUJINMA O PEKOrpaHUYHUM MHBECTHIMjaMa Y IIOJbOIPUBPEIHO 3eMJBHIITE, BUJICTH:
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EBporicka komucuja anenoBana Ha byrapcky, Mahapcky, Jletonujy, JlutBanujy
u CroBauKy Jia mpuxBate npaeuia EY o npekorpaHuyHUM WHBECTUIU]aMa, Jia Ou y
jymy 2016. romume u3 uctor passora npujasuna Mahapcky EBporickom cymy mpase. >

EBunenTHO je Aa noHoieme HoBena u3 2017. roquHe He MOXe TYyTrOpPOYHO
HuIITAa mpoMeHuTH. Cpricke BiacTH he, Ipe Wik KaCHHje, MOPATH J1a U3jeHade
npasa apxaBibaHa EY ca npaBuma gomahux japkaBibaHa KajJia je CTHIAKkE Mpa-
Ba CBOjWHE Ha HETTOKPETHOCTUMA, YKJbYUYjyhH TY ¥ TOJBONIPUBPETHO 3EMIBHIIITE.
JenuHo nuTame Koje 0CTaje HEPEIICHO je Ja Jik he TO yYUHUTH 3aKOHOJIaBHA BIIACT
IOl TPUTUCKOM EBpOTICKE YHHU]jE, UK CYICKe BIACTH y OATOBapajyhuM mocTy-
uMa.

Review of the transitional measures for the acquisition of agricultural real estate set out in the 2003
Accession Treaty. Brussels, 16.7.2008., COM(2008) 461 final. EBpornicka koMucuja, 3BaHUIHH
MHTEPHET cajT: http://eur-lex.europa.cu/legal-content/EN/TXT/?uri=CELEX%3A52008DC0461;
Peter Sparkes, European Land Law, Portland (USA), Hart Publishing, 2007, 76-79; Real Property
Law and Procedure in the European Union — General Report, European University Institute Flo-
rence / European Private Law Forum, Deutsches Notarinstitut Wiirtsburg, 2005, 83; Casimir Da-
dak, The Case for Foreign Ownership of Farmland in Poland, The Cato Journal, vol. 24, No. 3,
Cato Institute, 2004, 277-294; Tatjana Josipovi¢, Pravni promjet nekretnina u Europskoj uniji —
Prilagodba hrvatskog pravnog poretka europskom. Zagreb, Narodne novine, 2003; Olga Jel¢ic,
Poljoprivredno zemljiste — koristenje, prenamjena i raspolaganje, Hrvatska gospodarska komora
— Sektor za trgovinu, Sesnaesti forum poslovanja nekretninama, 2011, 1-18; JI. Batypan (2013),
op. cit; Xiaojing Qin, Foreigners’ Right to Acquire Land under International. Manchester Journal
of International Economic Law, Vol. 8, No. 1, 2011, 90-91; Mihaly Kurucz, Critical analyses of
arable land regulation in Hungary. Journal of Agricultural and Environmental Law, No.3, CEDR
Hungarian Association of Agricultural Law, 2007, 17-47; Janos E. Szilagyi, The Accession Trea-
ties of the New Member States and the national legislations, particularly the Hungarian law, con-
cerning the ownership of agricultural land. Journal of Agricultural and Environmental Law, No.
9, CEDR Hungarian Association of Agricultural Law, 2010, 48-60; Istvan Olajos & Szabolcs
Szilagyi: The most important changes in the field of agricultural law in Hungary between 2011
and 2013. Journal of Agricultural and Environmental Law, No.15, CEDR Hungarian Association
of Agricultural Law, 2013, 93-110; Bianka Eniké Kocsis, The new Hungarian land transfer regu-
lation from the aspect of examination of the European Union. Journal of Agricultural and Envi-
ronmental Law, No.16, CEDR Hungarian Association of Agricultural Law, 2014, 95-110; C. Csék,
B.E. Kocsis & A. Raisz, 2015, op.cit., 32-43; Krisztina Banyai, Theoretical and practical issues of
restraints of land acquisition in Hungary. Journal of Agricultural and Environmental Law, No.20,
CEDR Hungarian Association of Agricultural Law, 2016, 5-15; Janos E. Szilagyi, Ctuname npasa
CBOjUHE Ha MOJFOPUBPEIHOM 3eMJbHIITY Y Mahapckoj, ¢ moceHuM ocBpTOM Ha mpaBo EBporicke
YHHje ¥ IIpaBa IpyTux 3emajba. 300pHux padosa, roa. 50, op. 4, [IpaBuu dakynret y HoBom Cany:
2016, 1437-1451; Csilla Csak & Zoltan Nagy, Regulation of Obligation of Use Regarding the Agri-
cultural Land in Hungary, 36oprux padosa, ron. XLV, 6p. 2, [IpaBuu daxynrer y HoBom Cany,
2011, 541-550; Sandor Somogyi, Zemljisna politika Madarske u sklopu prijema u Evropsku uniju,
Zbornik radova, br. 40, Naucni institut za ratarstvo i povrtarstvo, Novi Sad: 2004, 23-34.

3 Commission of the European Treaties. Press Release. Free mouvement of capital: Com-
mission refers Hungary to the Court of Justice of the EU for failing to comply with EU rules on
the rights of cross-border investors in agricultural land. Brussels, 16 June 2016. EBponicka komu-
cHja, 3BAaHUYHM MHTEPHET cajT: http://europa.eu/rapid/press-release IP-16-2102 en.htm. Cajty
npucTyibeHo 22. asrycra 2017. rox.
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Ha kpajy oBor ofespka Tpeba HAIOMEHYTH | Ja je IITeTa IMTO Cy MPeTXOI-
HE YeTUPH FOJUHE MPOIMYLITEHE, a 1a C€ HUje MPHUILIO CUCTEMCKOM pEIlaBamby
oBor mpobiema, Beh cy u3MeHe U IOIMyHe 3aKoHa O TOJHOIPHBPEIHOM 3EMJBUIITY
JOHETEe Y XUTHOM MOCTYMKY. Yak u J1a je 3aKOHO/aBall 0cTao IpH CTaBy Ja je Mo-
TpebHO npkaBibane EY oHeMoryhutn y cTutiamy IipaBa CBOjUHE Ha TIOJHOITPHUBPE-
HOM 3eMJBHILTY, OHJA jé OBY MaTepHjy Makap Tpebajo U3MECTHTH U3 3aKOHA O
MTOJEOITPUBPETHOM 3eMJBUIITY (KOjIM ce ,,ypelyyje itanuparve, 3awiiuiua, ypeheroe
U Kopuutfierbe OJbOPUBPEAHOT 3eMJBUIIITA, HAZ30pP HaJ ClipoBolermeM oBor 3a-
KOHA U IpyTa MUTama o1 3Havaja 3a 3awiuuiny, ypehere u kopuwherse moJLOIPH-
BPEIHOT 3eMJBHIITA Kao 100pa ox ommrrer nHTepeca™)*’ u mpemMecTHTH y 3aK0oH
0 0CHOBaMa CBOjMHCKONPABHUX OJHOCA KOJUM ce (M3Mehy ocraor) perymiurie
MpaBo CBOjHHE CTpaHalla Ha CTBapuMa, Ma (Tpebano OM) U Ha MOJHONPHUBPEIHOM
3€MJBHIITY.

4. 3AKOHCKE HOBEJIE N3 YI'JIA HEOHCTUTYLMOHAIJIHE
EKOHOMCKE TEOPUJE

IMoueTHy TauKy eKOHOMCKE aHanu3e npaBa ynHu Koy3oBa Teopema.*! Ona
TMOJIa3| OJ1 MPETIOCTaBKe a he 3anHTepecoBaHe cTpaHe yBeK MocTuhu onTHMal-
HY alloKalujy pecypca Kpo3 pa3MeHy IMpasa, Mo YCIOBOM Ja Cy MMOBHHCKA
npaBa jacHO Je(pMHNCAHA U TPEHOCUBA, & TPOLIKOBH TPAaHCAKIIH]jE HE TIOCTOj€ UITH
Cy 3aHeMapuBH, 0e3 003upa Ha HHUILIMjAJIHY pacIiofeny Tux mpasa. Kana cy 3a-
KoHCKe HoBelie u3 2017. roj1. y nutamy, HU jefiHa mpernoctaBka Koy3ose Teopeme
HUje UCITYHEeHa.

Ja 6u pe3ynTar pazMeHe OMO oNTHMallaH, HMOBHHCKA MPaBa MOpajy OUTH
neduHUCAaHA, jaCHA M YHAIIPE/I TI03HATa CBUM CTpaHama jep HeoapelheHocT mpasa
CTBapa HEM3BECHOCT CyOjeKTHMa Ha TPIKUIITY, T€ IIPEACTaBIba OapHrjepy pa3MeHH.
3akonckuM HoBenama u3 2017. rox. yHeTa je ToTaiiHa 30pKa y IpaBHU MOpenak
Cpouje. Jlok npema 3akony o notephusamwy Criopazyma 0 CTaOUIU3AIUJU U TTPU-
Ipy’)kuBamy (KOju ce TpemMa YCcTaBy HEloCpeaHO IpUMeryje), IpkaBjbaHu EY
MMajy MpaBo Ja PaBHOIIPABHO Ca CPIICKUM JpKaBJbaHUMa CTUUY IPABO CBOjUHE
Ha MOJHOMPUBPETHOM 3EMJIBUIITY, IOTIIC UM C€ 3aKOHOM O MOJHOIPUBPEIHOM
3eMJBUINITY TO MPaBo penaruBu3lyje Behum OpojeM ycioBa Koju OM CYIITHHCKH
Tpebao 1a uX y TOMe CIipede.

Jla 6u ce anokanuja pecypea y ckiaay ca CropazyMoM O CTaOUIIU3alKju U
MPUAPYKUBaY pealin30Balia, MpoaaBlHn (10 MpaBuily qoMahu np)kaBjbaHU) H

40 3aKOH 0 MOJBONPUBPEIHOM 3eMIBUINTY, Wil | (mpeamer), cr. 1. Kypsus JLB.

4 Ronald H. Coase, The Problem of Social Cost, Journal of Law and Economics, Vol. 3, 1960,
1-44. Bugeru jour: Steven G. Medema & Richard O. Zerbe Jr., The Coase Theorem. Encyclopedia
of Law and Economics, Edward Elgar and University of Ghent, 1999, 836-892.
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kynnu (apxkaBipanu EY) Mopajy om YcTaBHOT cylia TpaXUTH J1a ©M OMOTyhu
ocTBapeme oBor pasa. CyJCKH MOCTyTaK caM Mo ceOu TPOU3BOAH OPOjHE TpaHC-
aKIMOHE TpoInKoBe. Takole, HEeM3BECHOCT MOBOJIOM UCXOJ1a OBOT CITOpa MpecTa-
BJbA PU3HUK OJI TYOHTKa, 1A CE Y TOM CMHUCITY OUYCKHBAHO YMAaHCHE KOPUCTH YCIIE/
EBEHTYAJTHOT TYOHTKA Ccriopa padyHa y TPaHCAKIIMOHE TPOIITKOBE.

Ca apyre cTpaHe, alokaiyja y ckiaay ca wiaHoM 72} 3akoHa o moJeonpu-
BPEHOM 3eMJBHINTY CTBAPA MPOXHUOMTHBHO BHCOKE TPAHCAKIIMOHE TPOIIIKOBE.
[la 61 cTekao CBOjUHY Ha TIOJLOIPUBPEIHOM 3eMJBHIITY, ApKaBJbanuH EY mMopa
JIECeT TOAMHA Ja TMa TTPEOUBANHINTE Y ofpel)eHoj TIOKaTHOj cCaMOyIIpaBH, Aa UCTO
TOJIMKO TOJIMHA UMa PETHCTPOBAHO MOJHOIPUBPEIHO Fa3IMHCTBO Ca MEXaHH3a-
IIMjOM H OTIPEMOM 3a 00aBJbakhe TIOJEOIIPUBPEIHE TPOU3BONHE UTH. OBH yCIOBH
MOjeIMHAYHO HEMAjy HUKAKBY (DYHKIIM]y OCUM Jia CTPaHIIEC CIipeue y HaMepH Ja
YOIIIITE MPUCBOjE TIOJLOMPHBPEIHO 3eMJBHUIIITE. 3aIITO CTPAHU JIP’KABJbaHUH HE
O MOTrao Jja HHBECTUPA Y MOJHOIIPUBPEIHO 3EMJBHINTE, U J1a Ta HAKOH TOTa U3-
naje y 3akyn!? Wi 3amro He OM MOTao0 /1a )KUBH Y CYCETHOM T'paay WUITH OIIITH-
HU, Beh My je J103BOJbEHO Jla TPUOaBU 3eMJBHINTE CAMO Ha TEPUTOPHUJU OHE OII-
IITHHE Ha KOjOj Ma MPpeOMBAITUIITE YakK JAeceT roanual?? Vnu 3a1mro mpruiImKoM
o0paJie 3eMJBUIITA He OM MOTao Jla KOPUCTH ycayre toMahux moJbOIPUBPETHUKA
KOjH pacIioyiaky MexaHu3arujom!?

Jenan on peTKUX KBAJTMTETHHUX MIPEJIOra KOju ce MoxKe Hahu y yIopeTHOIIpaB-
HOj JINTEPATYPH OTHOCH CE HA YKUake IOTpede 3a aloCTUIIOM Y TPOMETY T0JbO-
MPUBPEHOT 3eMJBHIITA. Y 00pa3iiokKermy MpeJiora je HaBeeHo 1a Ta o0aBe3a
HerroTpe6Ho moBehasa (TpaHCaKIIMOHE) TPOIIKOBE MPOMeETa,* IITO je HECYMELHBO
Ta4HO. tbeHUM yKH1alkheM CMamuiIi OU ce HEMOTPEOHH TPAHCAKIIMOHU TPOIIKOBU
YTOBOPHHX CTpaHa.

3aro ce 0e3 quieMe MOXKe 3aKJbyUNTH JIa IIPABHU OKBUP YCIOCTABJHEH 3aKOH-
ckuM HoBenama u3 2017. ToguHe He MOKe 1a oMOryhu onTuMAaJIHy aJ0KaIujy

2V jennoj ananuzu MHCTUTYTa EKOHOMCKHX Hayka (0 K0joj he kacHWje OUTH BUIE pedn),
Y K0jOj ce TaKkolhe Kao yCJIOB 3a CTHIAE MTOJbONPUBPEIHOT 3MJBHILTA HABOIU MTOCET0BAE MOJHO-
MPUBPETHOT Ta3ANHCTBA (TOAYIIE BUXOB MPEJIOT Y TOM CMHUCIY je OMIITH U HEAUCKPUMUHATO-
paH, Majia Takole criopaH), y 00pa3iiokemy ce HaBOJU Ja ,,perucTpaliyja ra3quHcTea omoryhasa
BeJMKH Opoj GeHeduIMja, Kao MWTO je NPUCTYI CyOBeHIIHjaMa, 1o0ujame kpenuta uta. OBo je Kiia-
cHuaH npumep HeeduKacHe MpaBHe HOPME Koja ce OpaHU NaTepPHAIMCTUYKUM pasiio3uma. Jla inu
ce MOjeJUHILY UCILIATH JIa I0Ceyje TOJbOIIPUBPEIHO Ta3IHHCTBO WK He — TO he HajOoJbe 3HATH
JEIMHO Taj TOjeInHAll, 1 HeMa HUKaKBe MmoTpebe J1a Oy/ie OBUM YCIOBJBEH. YKOIHKO Kelu OeHe-
¢unuje, on he perucrposaru ra3quHCTBO; y cynpotHoM Hehe. JoBan 3y6osuh u npyru: Ananusa
pA6HOZ U UHCIUUTLYYUOHATHOZ OKEUPA TUPAICULUTIA TI0/bOUPUBPEOHOE 3eMBUWIIA, TPOYEHA eKO-
HOMCKUX e¢hekaiua nubepanuzayuje wprcumiia iomsoupuspeoros seMmuwinag u ipeiiopyke 3a
usmene oomaheé 3aK0HO0ABHOE U UHCIUUTUYYUOHATHOZ OKBUPA U HUXO0BY A0eKBAIHY UPUMEHY.
WHcTuTyT ekoHoMckux Hayka beorpan, 2016, cTp. 28. UTHCTUTYT €KOHOMCKHX HayKa, 3BAHUYHH
WHTEpHET cajT: http:/www.ien.bg.ac.rs/images/stories/doc/rgd fina seio.pdf. CajTy mpucTymbeHO
22. aprycra 2017. ronune. Y nasbem TekcTy: Ananusa MEH.

4 Ananusza UEH, 76.
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HOJHOIPUBPEAHOT 3eMJbNIITA. Ha OCHOBY MpeTX0HE aHAIN3¢ HEABOCMHCICHO
MPOU3Ja3M 3aKJbyyaK Ja IPaBo CBOjHHE Ha MMOJHOMPUBPEIHOM 3EMJBHUILITY MOpa
OWUTH TOCTYNHO ApkaBibaHMMa EY (anm uCTO Tako M ApikaBJbaHUMa OCTAIHNX
IpkaBa 0e3 U3y3eTKa); Aa MpaBHE HOPME KOje OBY MaTepHjy pPeryJuily Mopajy
OuTH jacHO JHepUHHCAHE W eKCIIUIIUTHE, Ka0 U /1a TPAHCAKITHOHU TPOIIKOBH
KOjU MPOM3JIa3e U3 MPaBHOT Mociia Mopajy a Oyay MITo je Moryhe HIKH.

5. BAKOHCKE HOBEJIE 13 YIJIA TEOPUJE JABHOI' U3bOPA

[Murame Ha koje TpeOa ONTOBOPHUTH je Uy YHjeM je MHTepecy OrpaHrYaBa-
HhE MTPaBa CTPAHIIMMA J]a CTHYY CBOJUHY HA MOJHOIPHUBPEITHOM 3EMJIBHUIITY, OTHO-
CHO KO CHOCH TPOILIKOBE O] OBAKBOT pellierha. Y MOTpa3u 3a OrOBOPHMA Ha OBa
nuTama ouhe kopuirheH MeTox TeopHje jaBHOT H30opa*s.

3a 3a0paHy cTpaHIIMMa Ja CTUYY CBOjHHY Ha MOJHOIIPUBPEIHOM 3EMIBHIITY
HajBHUIIE CY 3aMHTEPECOBaHU OHU JIoMahu ekoHOMCKH Cy0jeKTH KOju TPEHYTHO
KYIYjy TIOJbOIIPUBPEIHO 3EMJBHUIITE. Y PBOM PEAY, TO CY BEJTUKH U CPEIHHH T10-
JeoTpuBpeHN Tipon3Bohaun y CpoOuju. IbrxoB je nHTEpec mTO peCTPUKTUBHU]E
MPaBHO pelICHkE MpeMa CTPaHIMMa, KOje O MM OTPaHUYHIIO0 HHOCTPaHy KOHKY-
PEHIIMjY ¥ OCHUTYpajo MOHOIOJCKH TIOJIOXKA) Ha TPXKHUIITY. Tume Ou OHU U ajhe
OWJIM y TIO3UIUjH J1a OTKYTIJBY]Y 3eMJBHUIIITE Kao MPOU3BOHU PECypC IO IleHamMa
HUKUM O] paBHOTEXKHHX, OCTBapyjyhn mpuToM MOHOMOINCKHY ekcTparnpodut. Ha-
KOH IIITO MTPUCBOj€ BEJIMKE TIOBPIIMHE MOJFONPUBPEAHOr 3eMIbuInTa y CpOuju mo
HUCKUM IIeHaMa, oHU he cadekarn audepain3anujy A0 Koje Kaa-Taja Mopa aohu.
OueKrBaHU pacT IIeHa HAKOH JrOepanu3anuje, ainu u 30or nopehanux cyOBeHIIMja
u3 arpapsor Oyyeta EY, HeMuHOBHO he TOBECTH | JI0 TOPACTa BPEAHOCTH HBUXOBOT
3eMJBHIIITA Kojer casa jeTuno Kymyjy. tbuxoBa exonomcka moh je Benvka, Kao u
BUXOB EKOHOMCKH HHTepec. OHU Cy MPBU OTIIOYEIH MPOILIEC JIOOHPama, U yCIeH
Cy Jia MOCTUTHY HIMPOK JIPYLITBEHH KOHCEH3YC O OTPeOH J1a ce y MPaBHOM CH-
CTeMy WITO je qyske Moryhe 3ampike orpaHUUeHba Koja ce OJHOCE Ha cTpaHiie.

4 Enr. Public Choice Theory. Buue o Tome: Ludwig Van de Hauwe, Public Choice, Con-
stitutional Political Economy and Law and Economics. Encyclopedia of Law and Economics,
Edward Elgar and University of Ghent: 2000, 603-659; Charles K. Rowley, Public Choice Theory.
The International Library of Critical Writtings in Economics. Aldershot, Edward Elgar, 1993;
Charles K. Rowley Public Choice and the Economic Analysis of Law. Law and Economics, Kluver
Academic Publishers, Boston: 1989, 123-174; Daniel A. Farber, Philip P. Frickey, Law and Public
Choice: A Critical Introduction. University of Chicago Press, Chicago: 1991; Enrique Garcia
Viiuela & Publo Vasquez Vega, Financing Political Parties: A Public Choice Approach. Economia
delle Scelte Pubbliche, No. 2-3, 1996, 139-153; Denis C. Mueller Public Choice. Cambridge Uni-
versity Press, Anexcanapa Josanosuh, Teopujcke ocnose exonomcke ananuse iipasa. IlpaBHu
(hakynrer YHusepsurera y beorpany: 2008.

4 L. Baturan (2013), op. cit, 486.

1166



36o0puuk pagosa [IpaBror paxynrera y HoBom Cany, 3/2017

Jla je orpaHuyerhe CTPAHIIMMA J1a CTHYY CBOJUHY HAa IMOJbOIPUBPETHOM 3€-
MJBHIITY PE3YJITAT 3ajlaraba MHTEPECHUX IPyIIa, CATIACHH CY U ayTOPH AHAIH-
3e UEH. [IpunukoM aHanu3e MojbCKUX MPAaBHUX pPelICHha Ce Ha JETHOM MECTY
HaBOnMW: ,,HeoObwuaHo nyr grace — iiepuoo on 12 ronmHa, Moxke ce 00jacCHUTH,
CHAOXHUM yTHIIAjeM jaKe HHTEPECHE IPyIe OPraHU30BaHUX 3eMJbOPATHUKA U
bUXOBUM KOHTHHYHPAaHUM TIPUTUCKOM Ha Biiaay oBe 3emibe” 40

Hacnpam mux ce Halla3e MPoAAaBIU MO/HONPUBPEIHOT 3eMJBUINITA, KOjH
ce Hajuenrhe HU He 0aBe MPUMAPHO MOJHOMPUBPETHOM MPOU3BOAKOM. To Cy 1Mo
nmpaBuily ILOMahI/I JApKaBJbaHU — BJIACHUIIU MaJIMX Iapueiia, ajiu 1 pECTUTYTUBHU
TTOBEPHOITH KOjUMa je BpaheHO MOJEONPUBPEIHO 3€MJBUIITE Oy3€eTO ocie [ py-
TOr CBETCKOT paTa. Bpio xeteporenu, MeljycoOHO HEMoBE3aH! i HEOPTraHU30BAHH,
HE MPECTaBIbAjJy PECIICKTA0UIaH MOJUTHYKH (DAKTOP Y CMUCITY JIoOupamba, rmo-
ceOHO y OJTHOCY Ha BEJIMKE MOJbOMPUBPEIHE TPor3Bohaue u Beenoce HuKe.

Mebhytum, He Tpeba U3 BUAa U3TYOUTH HH HHTEPEC CIIoJbHUX (akTopa. Ha
MIPBOM MECTY, Ty cy Ap:kaBjbanu EY, koju cy Takohe noroherr oBoM HOBENIOM.
buxoBe nHTEpEce 3acTymajy Tela u HHCTUTYIIHje YHH]e, a Koju he CuTypHO n3-
BPLIUTH NOMUTHYKH npuTHcak Ha CpOujy (M Apyre HCTOYHOEBPOIICKE 3eMJbE) 1a
ucmyHu obasese npeysere CopazymMom 0 CTaOUIIU3AIUjH U TIPUAPY KUBAY.

[Mocnenmux ToquHa BeoMa BaXKHY YIIOTY Y MOJTUTHYKOM H €eKOHOMCKOM KH-
BoTy CpOuje urpajy HHBECTUTOPH U3 apanckux 3eMasba. [locToje 030usbHE
WHJIUIIM]jE Jla Cy OHU yCIenu Jia 00e30e/e MONMUTHYKY TOAPIIKY, Kako OU y To-
CTYIKY TIpUBATU3AIMje MPEOCTATUX MOJbOIPUBPEIHUX KOMOMHATA JOUUTH Y
CBOjHHY ITOJLOITPUBPEIHOT 3eMJbHIITA.*

[NocTojame pa3TUUUTUX MPABHUX PeIlekha U CTATHA OMTACHOCT O IPOTACTH
MoCJIa OATOBapa MHBECTUTOPUMA KOjU Cy CKJIIOHUjU pusuiuMa. Takohe, Ty cma-
JIajy ¥ OHH KOjH IIPETXOAHO 00e30ee nonuThuuky noapiiky.*’ Kama ce pasnuyu-
Ta MpaBHA PEIICHa CTaBe Y KOpeJallijy ca eKOHOMCKUM CYOjeKTHMa KOjUMa OHU
HajBHIIIE TTOTOAY]Y, MOXE C€ 3aKJBYUHTH J1a 3aKOHCKe HoBene u3 2017. ronmHe
HAjBHUIIIE IIOTOYjy NOCJIeH0j MHTEPEeCHOj TPYIH, KA0 U NOJTUTHYKHUM cy0jeK-
THMA Koju cy Ha BiaacTu y Cpouju. Ca jenne crpaHe, NpeiCTaBHUIIN aKTyeITHE
TIOJINTUIKE BJIACTH M30ETIH Cy Ja mpuMeHe onpende Criopazyma o crabunnsa-
[UjH U IPUAPYIKUBAILY, H3na3ehiv Ha Taj HAYUH y CYCPeT MOJIUTUYKUM 3aXTCBHU-
Mma Hajeher nena nonynanuje y Cpouju. [lapanenHo ca TuM, MOABIIAYH C€ Ja je
HECITOPHO J1a IpaBHa JUIa Koja cy peructpoBaHa y CpOuju Mory 0e3 MKaKBUX
OrpaHHUYCHHA JIa CTUYY CBOjUHY Ha MOJHOMPUBPETHOM 3eMJBHUIITY, O¢3 003upa Ha

46 Ananusa MEH, ctp. 28

47 L. Baturan (2013), op. cit, 487.

4 Bugern unp: lumurpuje boapos, Uuja je nama 3emiba? Bpeme, Op. 1151, 24. janyap
2013.; Panmuno Mapkosuh, [Ipecymmie HajaBe. Bpeme, 6p. 1289, 17. centembap 2015.

49 L. Baturan (2013), op. cit, 487, JI. barypan (2016 — 1okTOpcKa aucepTaiuja), op. cit, 218.
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YUHCHUILY Jla CY Y BJIACHUIITBY HHOCTPAaHUX ApkaBibana.”’ Jlomahu kymiu,
KojuMa Ou arcoryTHa 3a0paHa CTHIamka MpaBa CBOjUHE HA MOJbOIPUBPEIHOM
3eMJBHIITY HajBUIIE IMOTOJ0BAIA, HUCY JOOUIN MHOTO, jep X 3aKOHCKE HOBEJIE
u3 2017. ronuHe Hehe 3aIITUTHTH O HHOCTPaHe KOHKypeHIuje. Moxe ce y Ha-
CTaBKY MPHUBATH3AIIN]E TPEOCTAIHNX BETUKUX MOJHONPUBPEIHUX KOMOUHATA T10-
nyT 6eorpajckor [IKB-a oueknBaTH 3HaUajHO pacumame pecypca paau 0oe3oe-
hema monuTHYKe MOAPIIKE (T3B. Tpararme 3a peHTOM). !

3axBaspyjyhu BenukoM Opojy KOHTPaJUKTOPHUX MpoMuca, oHeMoryhena je
cimo6oHa KOHKYPEHITHja Ha TPKUIITY TOJHOIIPUBPETHOT 3eMJBHINTA: AoMahu
BJIACHUIIM CBOjy UMOBHHY HE MOT'Y JIa TIPOJ/Iajy KOME XKeJie; KYIIIH — APKaBJbaHH
EVY cy orpanuieHu 3aKOHCKMM HOBEJIaMa; Ip:kaBJbaHu Tpehnx 3eMalba He MOy
YOIIIITE J]a CTUYY CBOJUHY. YKOJHUKO Ce JKeJiu noctuhu epukacHa ajiokanmja
pecypca, oH/1a ce 3aKOHCKIM HOpMaMa Mopa 00e30€IUTH jeTHAKOCT CBUX eKOHOM-
CKHX cy0jexaTa Ha TP)KHILTY.

ITo oBoM mutamy CpOuja HUje N3y3eTaK. Y CIMIHOM MPoOIeMy Hajla3e ce
OMBIIIC COIMjAIMCTHYKE 3eMJbE, Y KOjUMa OMPAYKO TEJIO MOCEOHO OCET/HUBO Ha
MTOTEHITNjaJTHU YTHIAj cTpaHara. Tecep To objammaba Ha cinenehn HauwH: ,,Ko-
MYHUCTHYKA MaHUTTyJIaI[1ja HAIMOHAIHUM CHMOOJIMMA Jia OU Cce JISTUTUMHUCaIa
HAIIMOHATHU3AI[H]ja 3eMJBHINTA ¥ IMOBUHE BOJIMJIA j¢ Y TIOCTKOMYHUCTUYKH CKETl-
THUIIM3aM TIPeMa MMUTakby MOXKE JIU YOIIIITE CTPAHO BIACHUIITBO OUTH y HAIIHO-
HaJHOM HHTEpecy. OBO je caMo jenaH o MHOTO enmrdeHOMEeHa KOjH Cy TTPOU3aITITH
u3 50-rogunimer ge GakTo ryOuTKa CyBEPEHHUTETA, IEPUOIA KOjH je YTULIA0 Ha
NojayaHy OCET/HUBOCT BJIACTH M CTAHOBHUIIITBA HA MUTamba MOTYNHOCTH KOHTPO-
Jie CBUX JIEJIOBA JAPKaBHE TEPUTOPHje. 2

30 Jour jenHa cTBap KOjy JKEJIHUM Ja KakeM, IpHYa ce JI0CTa O IPaBHUM JIMIINMa, CTPaHa
IIpaBHa JIMI[Aa He MOT'Yy YOIIIle a Oy/y y IPHJININ 1a KyIie TIOJbOIIPUBPEIHO 3eMIbHINTE. To mumIe
y 3akony. [ToctaBsbajy ce muTama oJ] ojenHalA — [ITA y CHTYAIHjH KaJia je ped O IPaBHUM JIU-
[FMa Koja Cy CpIICKa, IaKjIe OCHOBAJIA Cy MX ApYyTra JIHIA, aJld OHA CE OCHHBAjy 110 3aKOHY O HpPH-
BpEIHUM JIPYLITBUMA, H TO Cy CpIIcKa IpaBHa jnna. OHu miahajy oBae 100UT, cBe CBOje MOpecke
obaBe3e ncnymwaBajy oBlie. 10 cy ipuspednu cyojexiiu Koju cy pugpeonu cyojexivu Peityonuxe
Cpouje. (xyp3us JI.B.)* Bpanucnas HequmoBuh, MuHHCTap MOJBONIPUBpEE, IIyMapCTBa U BOAO-
HnpUBpe/e Ha ceHuIy HaponHe cKynTHHE, NPHIKKOM 00pa3iiokema npeayiora 3akOHCKOX
HoBeua. [IpuBpemeHe creHorpamcke Oenemke, Haponna ckyniruna Perryonuke Cpouje, yeTBp-
TO BaHPEIHO 3acename, 24. apryct 2017. rogune, 01 6poj 06-2/152-17. UutepHeT cajt: http:/www.
otvoreniparlament.rs/transkript/7443?tagld=66557.

SUJL Barypaw, (2017), op.cit.

52 Lynn M. Tesser, East-Central Europe’s new Security Concern: Foreign Land Ownership.
Communist and Post-Communist Studies, Vol. 37, 2004, 214. Bunetu takohe: Alexi Gugushvili,
,»Money can’t buy my land“: Foreign Lland ownership regime and public opinion in a transition
society. Land Use Policy, No. 55, 2015, 142-153. Y cprnckoj nmpaBHOj Teopuju, PukanoBuh ce mo3usa
Ha HAallMOHAJIHU MHTEPEC KaJia ce MPOTHUBH ,,A3HOUICHY 3€MJBHINTA HAa CTPpaHa TPKUITA™ (sic!) y
LMJbY 3alITHTE HAITMOHAIHOT HHTepeca. HapaBHO, He 00jammaBa ce KOjH je TO HallHOHAHU HH-
Tepec y nNuTamy 1 Kako 0u To oH 6uo nospelhen. ['ojxko Puxanosuh, /lpusaiiuzayuja u sempuwne
pegopme y iionoilpuspeou. Buia nocnosHa mkoina, Hosu Can: 2003, 154. Takohe, Mmoxe ce cpecTu
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Hamymrame omux (HeepukacHUX) MpaBHUX peliema oMoryhmhe u moctu-
3ame OAPKUBOr pacTa OpyTo JoMmaher nmpousBoaa, Ha KOPUCT CBUX YJIAHOBA
3ajequutie. [Topact ehukacHOCTH MTPOM3BOAHE MTPEACTABIbA jENaH O] MUKPOEKO-
HOMCKUX (pakTopa 3a pacT OpyTo momaher mpousBona, npema mozaeny Cosoya.
BepoBaTtHo ce Moxe ouekuBaTH Jia he HOBM IIpon3Bohaun JJOHETH U HOBA 3HaMba
Y TEXHOJIOTH]je Y 00J1acTH MOJbONPUBPEIHE TPOU3BOAE, YMe he ce JonpuHeTH
1 TT000JBITIALY APYTOT (PaKTOpa €eKOHOMCKOT pacTa, a To je yHampeleme KBaau-
¢ukanuoHe cTpykType pannuka. Jlubepanuzanuja he omoryhutu u aupexran
OPWIMB JUPEKTHUX CTPAHUX MHBECTHIIM]jA Y 3eMJby.>> PacT HHBeCcTHIM]a TIpe-
CTaBJba MAKPOEKOHOMCKH (akTop pacta OpyTo nomaher npousBoaa 3emibe. Pact
CTpaHWX MHBECTHIIM]jA 3HAYN W JICBU3HU MPHIIKB Yy 3eMJby.>* To Ou nasbe 10Beso
10 oBehama N3B03a MOJHONPUBPETHUX MPOU3BOAA, UITH 10 CMAhEHha yBO3a, IITO
cy Takohe (pakTOpH KOjH JTOBOJIE 10 EKOHOMCKOT pacTa.>

6. IIOJIEMWYKN OCBPT HA AHAJIN3Y UEH

Ca nmpubanxaBameM poKa 3a UCHybeme oOaBeze u3 Cropasyma o cTa-
OuIM3aNuju U NpuIpykuBamy, y CpOuju ce mocTeneHo 00jaBibyjy 030UJbHUjH

U cTaB Ja he npoaajoM mosbOnpuBpEeIHOT 3¢MJBHILTA CTPAHLIMMA JpKaBa y KOjoj C€ TO 3eMJBHILTE
HaJas3M ,,M3ryOUTH CyBepEeHUTET HaJ| 3HAYajHUM JeJioM cBoje 3emJibe’. CraBosby0 Bykuhesuh,
Jannna Crenuh, lanuno CaBosuh, CBojuHCKoNnpaBHa oBnamihema cTpaHala Ha ToJbOIPUBPE/I-
HOM 3eMJbHINTY y Penyomunu Cpouju, Exonomuxa tiowoiipuspede, roa. LVIII, op. 4, Hayuno
JPYIITBO arpapHux ekoHomucTa bankana, MHCTHTYT 3a eKOHOMHKY IOJbOIIPUBpEE, AKageMuja
eKOHOMCKUX Hayka bykypemrT, beorpan: 2011, 542.

33 T'eHepaJlHU M30CTAHAK KOHTPOJIE HAJl BJIACHUIITBOM MIPEICTABIbA jEHY O/l OCHOBHHX
Mepa 3a IIPUBIIAYeHEe TUPEKTHUX CTpaHux nHBecTuuja. Hophe [Tonos, [loxcTrnaju 1 KoHTpOIa
WHOCTPAaHUX WHBeCTUIHja. 360pHux padosa, Ton. 42, 6p. 3, [Ipasun ¢dakynrer y HoBom Cany,
2008, 43. 11 CranuByKoBHh KOHCTaTYyj€ /1a je ,,KYITOBUHA HETIOKPETHOCTH I10 CBOjOj IIPHUPOIU CaMO
jemaH BUA ynarama cTpaHor kanutana“. M. CranuBykosuh (1996), op.cit., 226.

54 Bophe ITornos, 3Hauaj MHOCTPAHUX WHBECTHUIKja 3a MPUBPeAHY cTaduinHocT Cpouje.
360opnuk padosa, Ton. 42, 6p. 1-2, [lpaBuu paxynrer y HoBom Cany, 2008, 29-44. 1 npema IIpo-
xonujesuhy, CTpaHo ,,yJlarame y HenokpeTHUHe 01 noBehasio [eHe OBHX pecypca U JIOHEIIO 3Ha-
YajaH JOTOK KamuTaja, MTo O Jajbe MOACTAKIO (PMHAHCHjCKA TPXKHIITA U eKOHOMCKH Pa3Boj.
Mupocnas [Ipokonujesuh, Eepoiicka ynuja — yeoo. Cnyx0enu rinacuuk, beorpam, 2009, 572.
Bunetu jour u: Mason (1994), op. cit, 470-473.

5 Edexar nubepannzanuje TpKHUILITA TOJbONPUBPEIHOT 3eMIbHIITa Y Pery6munu Cpouju
Tpebaso 61 1a yTHde Ha OCTBapHBaI-€ jeHOT WK BUILE o/ cireniehnx net rusbesa: 1) nosehame mpo-
JyKTUBHOCTH HMOJBOIPUBPEIHUX I'A3JHHCTaBa; 2) yKPyIhaBame napiiena kpo3 nosehame xopumrhe-
HOT TTOJbOITPHBPEIHOT 3eMJBHILTA O TI0JBOITPUBPETHOMIA3JHHCTBY; 3) noBehame n3B03a MOJbONpPHU-
BpPEIHUX IPOoK3BO/a; 4) noBehame MpuyIITHBOCTH OJBOIPHBPEIHOT 36MJBUILITA 32 ip)KaBibaHe Pe-
myonuke CpOuje; 5) nosehame nene mossonpuBpenHor semsbninta. Ananusa UEH, 82. [ormenaru
jour: K. Jlospe & U. Jlospe (2017), op.cit., 36; Iletap Bykuh, OmpxuBo rocnonapemne 3eMIbHITHIM
pecypcuMa y CBETIIy OZIOLIHEINX eKOHOMCKHUX pehopMu. EKOHOMCKe, coyujanne u paseojre docieou-
ye iipooaje iopotipuspeonos sempuwiia y Cpouju. IHCTUTYT eKOHOMCKUX HayKa, beorpaz, 2017, 64.
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pamoBr>® Koju ce 6aBe MPOOIEMATHKOM HMOBHHCKIX TIpaBa CTpaHara Ha MmoJbOIpH-
BPEIHOM 3€MJBHILTY, @ y KOjUMa Ce JOMUHAHTHO 3acTyla CTaB Aa He O Tpebaio
MIOCTYTINTH TT0 TIPEY3eTOj 00aBe3H, MIIH Makap He ogMaxX. Y TOM CMHUCITY, TTOCEOHO
je 3nauajua seh nutupana Ananausza UEH u3 beorpana. OcHoBHU 1 AHaIU3e
KOjH Cy ayTOpH ITOCTaBHIJIH jeCTe Aa C€ YTBPAH ,,ONTHMATHI HHCTUTYITHOHATHH
Y 3aKOHCKH OKBHP y 00J1aCTH NOJOIPUBPEIHOT 3eMJBHUIIITA, IOK je mocedaH aKiie-
HaT CTaBJhCH HA HCTPAKMBAFE BE3aHO 32 TNOEepaTn3aIiijy TP>KUIITA TOJHOITPH-

3

BPEIHOT 3eMJbHIITA™,> a ITO OATOBapa U IKUJby OBOT pana. Y AHaau3u je aata
yropeaHa aHa u3a Pa3IuIUTHX PABHUX PEIeka, Kao U OPOJHIUX CTATUCTHIKNAX
nozpataka 3a uetupu Hose uianuue EY (Ilosbcka, CroBenuja, Mahapcka, XpBat-
cka u PyMmyH#mja). 3aTiM je maT WHICKC MPUYIITHBOCTH TOJHOTIPUBPETHOT 3eMJIbH-
1ITa, KOJU MPEACTaBJba OAHOC LIEHE MOJbOIPUBPEIHOT 3eMJBHILTA U OPyTO AO1a-
T€ BPEAHOCTH IO 3aIIOCIIEHOM Y CEKTOPY MOJbONPUBPEE Y onpel)eHoj 3eMIbu y
nocMarpanoj roauHu.’® Ha ocHOBY Tora je JaT Mmpeasior Aa ce Jubepann3anuja
OJIJIOKH,>’ J1a Ce yBe/Ly OIIITa OrPaHHUCHa KO IIPO/Iaje MOJHOIPUBPEIHOT 3eMJIbH-
mta,®’ Kao u Tpu anTepHATHBHA Mojiena ypeljerba npaBa CTpaHala Ha MoJbOIPH-
BPEIHOM 3eMJBHIITY®! y3 MPOIEHY BUXOBUX COIIHO-EKOHOMCKUX e(ekara.®
IBe cy Hajsaxxuuje 3amepke Ananusu MEH. [IpBa ce Tue exoHomcke me-
TOJ0JIOTHje KOja je KopulrheHa mpuiankoMm ananuse. CtaBipajyhu Ha cTpany
YHILCHULY /12 O Y TIOJLONTPUBPEIHO 3eMJBULITE TPedasio Ja MOTY JAa HHBECTH-
pajy He caMo TIOJBOIIPUBPEeIHUI Beh 1 cBa apyra (u3ndyka ¥ IpaBHa auIa,’

56 Ha MHCTHTYTY €KOHOMCKHMX Hayka y beorpany oxpikana je 23. ¢peGpyapa 2017. roqune
KOoH(epeHIIja Ha TeMYy ,,EKOHOMCKe u conujaiHe mocie e npojaaje NoboIpPUBPEIHUX MPEay-
3eha u 3emupninta y CpOuju’, riie ce MOIIIO YyTH JJOCTA 3aHUMJBUBHX cTaBoBa. Haxanoct, 300pHUK
ca KoH()epeHIIKje T0CTA0 je JOCTYHaH TeK KaJia je MUCamhe OBOT PyKOIHca OMIJIO CKOPO 3aBPIICHO, a
POK 3a npe/ajy ckopo ucrekao. Ha IHCTUTY Ty €KOHOMCKHX HayKa je Y OKBUPY MpOjeKTa ,,AHaJIu-
THYKa NOoApIIKa mperoBopuMa ca EY* uspalhena nocebna ananmsa Ha oBy Temy (Buau ¢H. 43). 3a
pazmuky ox CpOuje, y IpyTruM Ap:kaBama Koje UMajy ciumdHe mpobieMe Bogehn HaydyHH 4acomucH
o0uiyjy pagoBuMa Ha OBy TeMy. Bunetu Hip. ocieama rogumra Mahapckor yaconuca Journal
of Agricultural and Environmental Law (mal). Agrar- és Kornyezetjog) Ha 3BaHUYHOM HHTEPHET
cajy: http://epa.oszk .hu/html/vgi/kardexlap.phtm1?id=1040; ynopeanTu: EkoHOMEKa HOJBOITPUBpE-
ne, uuTepHeT cajt: http:/scindeks.ceon.rs/journaldetails.aspx?issn=0352-3462.

57 Ananusa UEH, 8.

38 Ananuza MEH, 67. 3akJby4eHo je 1a je HHAEKC IPHYIITHBOCTH I10JbOIPUBPEIHOT 3€MIbH-
mra y Cp6uju 3,4x mawu Hero y EV28, nox je y nopelewy ca HemaukuM, GppaHimyckum, Oenruj-
CKHM, UTAJIMjaHCKUM, JAaHCKUM MJIM XOJAHJICKHM MHJIEKCOM pa3nuka 4ak 5,1 1o 11,7x Ha mreTy
Ha noJronpuspenuuka u3 Cpouje. Ananuza UEH, 69, 71.

% Ananusza MEH, 73.

60 Apanuza MEH, 74-75

6l Apanusza UEH, 76-78.

62 Apanmnsa UEH, 80-83.

93 Ekonomcko ypeheme y Peny6nunn CpOuju mounBa Ha TpXKHIIHOj TPUBPEIH, OTBOPEHOM
1 CI000AHOM TPXKHUIITY, CI000AH MPEAY3eTHUIITBA, CAMOCTATHOCTH IPUBPEAHHUX Ccy0Ojekara u
PaBHOIPABHOCTH IPUBATHE U APYTHUX o0nuKa cBojute. Yeras PC, ui. 82 (ocHOBHA Havesa eKOHOM-
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HHje YOIIITe CIIOPHO Ja j€ MOJEOIPUBPEIHO 3eMIpuITe Y CpOUju MOCTYITHH]jE
rpahannma lancke Hero CpOuje: mpu JaToj HEeHW eKOHOMCKOT 100pa, MojeInHIN
ca BHIIKUM JOXOTKOM MOTY Ja mpuymiTe Behy konnauny Tor noopa.®* IIpobmem
je IITO MHAEKC IPUYLITHBOCTH MOJbOIPUBPETHOT 3eMJBHUINTA HE MOXKE AaTH OJl-
TOBOP Ha MUTAKE ,,KOJH j& ONTUMATHU HHCTUTYIIHOHATHU M 3aKOHCKH OKBHP®
y 00J1aCcTH OJBONPUBPEIHOT 3eMJBUIITA™, & KOJH Cy ayTOPH OCTABHJIN K20 OCHOB-
Hu 1inJb AHamusze MEH. EBenTyanna cyrectuja koja 61 U3 OBOT HHACKCA MOX A
MorJa qa npousalje je 1a Ou Tpebaso cauekaTu ca TMOepain3aijoM JI0K Ce OHOC
IIeHE MTOJHOIIPUBPEITHOT 3EMJBHINTA U IOXOTKA MOJFONpUBpenHuka y Cpouju He
u3jeqHaun ca onuM y EY, mana Huje jacHO 3a1To 01 ce TO MOpaJIo YeKaTH — | IITa
aKo ce TO HHUKaJ He Jecu?

OcHoBHH mpobsieM ca MeTogonorujom kopuinhenom y Ananusu UEH je n
IITO ce He y3uMa y 0031 YMHEHUIIA /1A j€ TTOJHOTTPUBPETHO 3eMIBHIITE TPUPOTHH
pecypc, a He NoTporHo 100po. [1ITo je nena nmpon3Boame HEKOr pou3Bolada HIXKa,
To he meHa kojy he mohu na m3nBoju 3a Heku pecypc (3emspuinTe) Beha. Takohe,
LIEHa 3aBHCH U O] TPIKUIITA (MOJLONPUBPEIHUX) TPOU3BOAA: ILITO MMPOU3BOhad 3a
CBOj TIPOM3BOJT MOJKE OCTBAPUTH BHIITY IIEHY, CIIPEMaH je J1a U3IBOjH U BUIIIC HOBITA
3a mpubaBbame MOJHLONPUBPEIHOT 3eMJBHILTA y CBOjUHY. J(akJe, IieHa Koju Cy
TIOjeTUHIT CIIPEMHH 12 T1J1aTe 33 KYTIOBHHY MOJHOTIPUBPEIHOT 3¢MJBHIITA YOITIITE
HE 3aBUCH O]l IbHXOBOT JOXOTKA C 003UPOM Ha MOCTOjabe TPKHULITA 32)MOBHOT
KaruTaja, Beh o1 eUKacHOCTH BUXOBE MPOU3BOIILE. %

Hpyra 3amepka Ananuszu MEH ogHocu ce Ha mpeaJioskeHa peliermnha u 3a-
KJbY4Ke, KOjH YOIIITe He MPou3Jia3e 4ak HU U3 Kopulihene (ekoHOMCKe) Me-
Tonosoruje, Beh je ynpaBo cynpoTHo. Y caMoj aHalu3u ce KoHcTatyje cieaehe:
,.Y CpOmju 1mocToju 3Ha4ajaH MPOCTOP 3a aJbe TEXHUIKO- TEXHOJIONIKO yHAIIpe-
hemwe noswonpuspenHe nenarnoctd. C 003upom aa je Bucuna bJIB mo 3anocnenom
Y CeKTOpY NOJbOIIPUBpEE, IyMapcTBa U pudapcTBa, MoKazaresb KOHKYPEHTHO-
CTH U €(pUKaCHOCTHU MOJBONPUBPEIHE TPOU3BOIHE, OUEKHBAHO j€ J1a 3eMJbE KOje
MMajy BUCOKY BPEITHOCT OBOT HHAMKATOpa, UMajy Behu cTereH TeXHOIOIIKE OTpe-
MJbEHOCTH U Behy €KOHOMCKY CHary, a caMuM THUM U Behy MoryhHocT na Kymyjy

ckor ypehemwa). CynporHo: Szilagyi, Janos Ede: Conclusions — Commission II, XX VIII. European
Congress on Rural Law — 9-12 September 2015, Potsdam, Germany, German Society for Agricul-
tural Law. Objavljeno u: Journal of Agriculture and Environmental Law, Vol. X, No. 19, 2015, 91.

4 Hcto Tako je rpahanuma Xonanauje, Hemauke uimn JJaHCKe TOCTYITHU]H U KparyjeBauku
ayTOMOOHII, I1a Jia JIM j€ TO apryMeHT Ja Tpeba OrpaHUYHTH BHXOB H3B03!?

% TIpeMa CTaHOBHIITY HCOMHCTHTYI[HOHAIIHE CKOHOMCKE TCOPH]jE, ONTUMAIHH HHCTUTY-
[[HOHAJIHU OKBHD je OHaj KOjH MOJKe 1a OMOryhu onTHMaJIHy allokanujy pecypca. Kako ce ontu-
MaJlHa aJIOKallija O/IBHja HCKJbYYMBO Ha CABPILICHOM TPXKHIUTY (OCHM Y Clly4ajeBHMa KaJia HOCTOj1
13B. “market failure”), HHCTUTYIMOHATHH OKBHP Tpeda Ja MUHUMHU3Yje TPAHCAKIIOHE TPOLIKOBE,
CIpEeYH HaCTaHaK MOHOIOJIA, TI0jaBy eKCTEPHUX eeKaTa UTA., KaKo OU ce YCIOBH MOCIOBamka Ha
PEaTHOM TPKHUIITY MAKCUMAJIHO IPHOIVIKUIIN HACATHOM TPKHUIITY.

% Bugeru: berosuh (1995), op. cit., 185.
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MOJHONTPUBPENHO 3eMipHInTE. ©7 Takohe, (MCIIpaBHO) Ce MPETIIOCTaBIba ,,/1a OK ca
nubepaau3alnnjoM TPKULITA NOJbONPUBPEAHOT 3eMibuInTa Y CpOuju, ca HHO-
CTPaHWM WHBECTHTOPHMA JIOILIO U JI0 M3PAKEHH]eT TEXHUIKO-TEXHOJIOMIKOT
TpaHcdepa y MOJbONIPUBPEIN U CTPUKTHHU]JET MPUJIpKaABamha HaueInuma 1o00pe
MOJEOTIPUBPETHE TIPaKce, MITO OM YTUIIAJIO Ha PACT MPUHOCA ¥ BPETHOCTH TI0JHO-
NpUBPENHE MPOU3BOAE, a Y KPaji0j IMHUJU U Ha pacT yaena BJIB cexropa
moJeonpuBpee y ykymaoMm BJIB.“® Ako he nubepannzaija TPKHIITA JOBECTH
JI0 TOOOJBLIAka EKOHOMCKUX MHUKATOpPa (,,TeXHUYKO-TEXHOJIOLIKO yHaIpeheme,
pacT MpUHOCA, PacT BPEAHOCTH MOJHOIIPUBPEIHE TPON3BOAKE U pacT bJ[I1-a*),
OHJIa HUje jacHO 300T Yera ce MpeAsiaxy MpaBHa peliemka KojuMa ce JOAATHO I0-
OIIITPaBajy YCIOBH 3a pacrojarame 3eMJbuirem?%’

Takolhe cy morpeinu u 3aKk/py4lia KojH cJjejie u3 npasHe anajuse. Hanwme,
Y 3aKJBYyHUKY C€ KOHCTAaTYyje Jia Ce ,,jOIl yBeK HUCY Y IOTITYHOCTH CTEKJIH YCIIOBU 3a
HECMETaHy ¥ HEOrpaHWYEHY MPOAajy TOJLOMPHUBPEIHOT 3eMJBUIITA CTPAaHIIUMA,
ycren Heypeh)eHnX MIMOBHHCKO TIPaBHUX OfHOCA,” KOjU HE TapaHTyjy MUHEMYM
NpaBHE CUTYPHOCTH JOMahuM M CTpaHWUM JIMIAMA, TIOTEHIIHjaTHUM KyTumMa.’!
Hakon nabpajama npaBa koja Perryomuka Cpbuja YcTaBoM jeMun eKOHOMCKHUM CY-
Ojextuma (wi. 3, 11, 18, 19, 58, 97), 3akipyuyje ce aa ,,Peryonuka CpOuja He MOKe
rapaHTOBATH CHUTYPHOCT Y CTHIAly W OYyBaky HMOBHHCKHX IpaBa cTpaHara™.’?
Hu oBaj 3akspyuak ce He MOXe npuxBaTuTH. Hanme, Ha ocHOBY wit. 4 1 wit. 142-152
VYcrasa, y Cpbuju je hopMupaHa 1ieia jemHa rpaHa BIACTH — CyJIcKa BiacT. OyHK-
[1ja CyZ0Ba Ka0 CaMOCTAJTHUX M HE3aBUCHUX JPKaBHUX OpraHa je aa ,,lITUTE CJI0-
Ooze u mpaBa rpaljana, 3aK0HOM yTBpheHa IIpaBa M HHTEpece MpaBHUX cyOjexaTa u
na 00e36elyjy ycraBHOCT U 3akoHUTOCT.”S [IpuMepa paju, Kaja je Ha 3eMIBHIITY
KOje TIpuTajia 3aApy3H1 WK IIPUBPETHOM APYIITBY y KATACTPy YITUCAHA IPYIIITBEHA
CBOjHHA Koja je ImpecTaja Ja MOCTOj!, UM KaJia je IMOBHHA CTEUajHOT AYKHHUKA
yIrcaHa Kao uMoBHHa PermyOnnke, niay Kaja jeqMHAIA JOKATHE CAMOYIIPaBe
0ly3Me MpaBo Kopuihema 3eMJbUIITA O Cy0jeKTa MpUBaTU3aLUje, HIIU Kajia U3
OUJI0 KOT JAPYTOr pas3jiora CTame U3 KaTacTpa He oAroBapa (haKTHYKOM CTamy,

67 Ananusza MEH, 69

68 Aganuza MEH, 68

% Ananuza UEH, ctp. 74-75 (Onuty ycioBH KO IPOMETa MOJbOIPHBPEIHOT 3eMJIBUIIITA,
KOJH Cy MPEAJIOKCHH 3a CBE MPEATIOKEHE MojIesie pojaje). 3atum: Mojel | (010kKeHa MoTIyHa
nubepanu3anuja), Tauka r; Momen 2 (ycinoBibeHa Tnbepanu3saiuja), Tadke a u 0; Mojen 3 (IpaBHO
curypHa aubepanu3zanuja), Tauke a u 6. Ananuza UEH, ctp. 77-78.

70 M3riena 1a O OjMOM ,,TlipaBHe HeypeheHoCTH  ayTopH Mopa3yMeBajy CHUTYaInjy
Kajia oko ozipeleHe mapiielie oJbOMPUBPEIHOT 3eMJIBUIITA TI0OCTOje HEPEIICHH HMOBUHCKHU OJTHO-
cu u3Mely pasIHunTHX KA.

7' Ananusza UEH, ctp. 78-79.

72 Ananusza MEH, ctp. 78-79.

73 3akoH 0 ypehewy cynosa, Cu. Iacnux PC, 6p. 116/2008, un. 1 ct. 1.

74 IlpumepH ,,nipaBHe HeypeheHocTn pey3eru u3 Ananuze MEH.
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Peny6mmxa CpOwuja mpexo cBor (pyKy Ha cpIie HECaBpIIIEHOT) CYICKOT CHUCTEMa ITTTH-
TH TIpaBa JIMIla Koja Cy WX CTeKJIa Ha OCHOBY YCTaBa, 3aKOHA ¥ JIPYTHUX OIIITHX
akara, onmrenpuxBaheHnx mpasuiia MeljyHapoTHOT TpaBa U moTBpheHnx mel)y-
HapoaHuX yroopa.” He Moxe ce n3Byhu reHepaHy 3aKJbydaK Ja Ip)KaBa HHje
crocoOHa Jia rapaHTyje U MTUTH UMOBHHCKA IIPaBa caMo 3aTO IITO CE Y HEKUM
ClIy4yajeBUMa BaHKILMIKHO CTame He MOKJIAMa ca CTalkbeM YIUCAHUM Y KaTacTpy,
WJIH 3aTO IITO y MOjeIMHUM Cy4YajeBUMa IMOCTOJH CYKOO 1O MUTAky WHINBUIY-
aJTHUX IpaBa cy0jekara Ha KOHKPETHOM 3E€MJBHIITY.

Ha ocnoBy usneror cienu fa 3akspyunu Ananuze MEH ve mory uzapxxatu
MPOBEPY HU €KOHOMCKE HU IpaBHe Teopuje. MehyTUM, OHU He MOTY M3/IP:KaTH
HH MPOBEPY HAjJOCHOBHUjUX JIOTHYKHX METO/Ia 3aKJbyYNBabha — HEIIOCPETHOT
3aKJby4HBama U JAeAykiuje, kopunihennx y Ananusu NEH.” Hauwme, Ty ce Ha-
BOJU Ja ,,yclen HeypeheHnX IMMOBHHCKO MPaBHUX OTHOCA KOjU HE TapaHTyjy
MUHHMYM TIPaBHE CUTYPHOCTH doMalium u ClupaHum Iuyumd, UomeHyujaiHum
kyiuyuma, Pemryonmka Cpbuja He MOXKe TapAaHTOBATH CUTYPHOCT Yy CTHIAKY H
OUYyBamky UMOBHHCKHX TIpaBa ciuparaya‘ (sic!). YKOIMKO ce Taj cTaB MPUXBaTH,
OH/JIa C€ TIPUMEHOM JIOTUYKOT METOJ1a MOPa 3aKJbyYHTH Ja UCTO Tako PeryOnnka
CpOuja He MOXKe rapaHTOBaTH CUTYPHOCT Y CTULAKY U OYyBamby HMOBHHCKHUX
npasa HA foMahuM apkaBibaHuMa! AKo 300r Tora Tpeda 3a0paHuTH CTpaHIUMa
Jla KYT1Y]jy IMOJbOIPUBPEIHO 3eMJBHUIITE, OHJIA CE TO MOpa 3a0paHuTU U goMahum
IpkaBJbaHUMA (,,JJOK C€ OHOCHU He ypeae™)!

3AKJBYUAK

Ha kpajy, Moxxe ce 3aKJbyUnTH J1a Cy XUIOTe3€ Koje Cy NOCTaBJbeHe Yy YBO-
oy y noTnyHoctH notsphene. [IppuMeHOM METOm0IOTHje EKOHOMCKE aHaJIN3e
npaBa MoKa3aHo je Ja ce 3aKOHCKKUM HoBesnama u3 2017. rogune Hapymasa edu-
KaCHOCT aJIoKallnje pecypca (Koja je MpeTXOAHUM pelliekheM Beh Onia HapyiieHa).
JenumudHo je oHeMoryheHa KOHKYpEeHIIMja HHOCTPaHUX MHBECTUTOpa, Mehy
KOjUMa BEpOBATHO MMa M OHUX KOjH Cy 300T eprKkacHuje MPOU3BO/IHE CIIPEMHH
J1a 32 MOJFOTIPUBPETHO 3eMJBUINTE TOHYAe U Behy 1ieny. Pesynrar je ma he mosbo-
TIPUBpEIHA TTPON3BOAHA ONTH CyOONITHMAJIHA, CA CBUM HETaTUBHUM eeKTHMa
KOju JaJbe U3 ToTa mpomnsiiase. E¢pukacHOCT anokamuje je JoJaTHO HapyIieHa U
TPAHCAKIIMOHUM TPOIIKOBHMA KOjH HACTAjy OBUM 3aKOHCKMM HoBenama. [Tocie-
JIMIIA je ¥ HeIOBOJbHO yBehame Oiaroctama eKOHOMCKHX cy0jekarta, jep 3a CBoje
pecypce He Mory 1oouTH oaropapajyhy 1eny.

JlokaszaHo je u Ja Cy 3aKOHCKe HOBeJe Y CyIpPOTHOCTH ca Meh)yHapogHuM
npaBoM, npaBoM EBpornicke yHuje anu u camum YcrtaBoM PenyOnnke Cpouje.

75 3akoH 0 ypehermy cynoBa, ui. 1 cr. 2.
76 Ananuza UEH, 10.
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Cpb6wuja je mpuxBaTuia onpeheny obasesy CropazyMoM O CTAOMIIH3AIIHjH U TTPH-
Ipy’KHBamy, KOjy caaa mokymana j1a u3berne. [locmaTpaHo ca acrekra mpaBHe
TEXHHUKE, OBa pellemha Cy Takohe Beoma sroma.

3axoHcke HoBese u3 2017. roguHe ToHeTe Cy MOJ MOJIUTHYKUM ITPUTHCKOM
nomahe jaBHOCTH, aliu y MApTUKYJIAPHOM HHTEpeCy onpel)eHuX npymTBeHIX
rpyna. OueKrnBaHoO je Jja y HapeITHOM IEPHOY OTIIOUHE U MOJTUTHYKU MPUTUCAK
oprana EY, HapaBHO y nHTepeCcy BUXOBUX HHBECTUTODA.

[ToTBpaa cBe Tpu nmoceOHE XUIMOTE3E MOKa3yje Ja je Haj0oIbe pelIeHe U ca
HOJINTUKOJIOIIKOT, ¥ ¢a €KOHOMCKOT 1 Ca IIPaBHOT acleKTa YKHUJIamhe CBUX Orpa-
HUYEHa KOJ MPeHoca MpaBa CBOjUHE Ha MOJHOIPUBPEIHOM 3EMJBHILTY IIpeMa
npkaBjbaHMMa EBporicke yHUje (a BEpoBaTHO M IpeMa Jp)KaBJbaHUMa M OCTAINX
3emaJsba). Tume Ou ce OTKIIOHMIIA HEYCTaBHA M KOHTPaJUKTOPHA paBHA PelICHha
u3 npaBHOT cucteMa Penyonuke CpoOuje, omoryhuna 0u ce epukacHuja amoka-
1uja pecypca u nopehame Oiarocrama u qomahinx U crpaHux Ap:KaBbaHa, U
OTKJIOHMJIa O ce mpepacriojiesia pecypca yCTaHOBJbEHA Y KOPUCT ofpeheHnx
JPYUITBEHUX TpyIia Koja Cy Ha IITETY ¥ JoMahuX U CTpaHUX IpKaBJbaHa.

IMpBa maHca je 1a 10 OTKJIambamka OBUX 3aKOHCKHX Pellera Johe y mporecy
npuapyxxuBama Cpouje YHUjU, OpHcameM CIIOPHHUX WIaHOBa 3aKOHA O MOJOIPH-
BPEIHOM 3eMJBHINTY 1 (EBEHTYAIHO) KOPEKIIMjOM pellerha U3 3aKoHa 0 OCHOBaMa
CBOJUHCKONPABHUX OfHOCA. [Ipyra 1maHca je Ja ce rpelike uCnpaBe JOHOUICHEM
HoBor ['pahanckor 3akonnka Permybnuke CpOuje, ako ukam Oysie JOHET.

Ha xpajy, nako je To U3 camux XUIOTE3a HECIIOPHO, Tpebaio OU U SKCILIH-
IIUTHO HATTOMEHYTH: OB3j pajl ce He U3jallmkbaBa O MUTamwy Ja T OUJI0 KOjH T10je-
JUHaIL Tpeba 1a mpoja 3eMJBUIIITE WK He TpeOa, Beh 0 ToMe KakaB MpaBHU OKBHP
Tpeba na Oyzae na Ou anokaiuja pecypca 6una ontumanaa. llto ce Tmue mona-
Iama Moje/IMHIIA, IPETIIOCTaBKa EKOHOMCKE TeopHje (Ha K0joj ce U OBaj paj 3a-
CHHUBA) jecTe Jia ce TI0jeIMHAIl TTOHAIA Kao 10mo oeconomicus, akie Ha HAaYWH
Jla Ha AYTH POK ca JIaTUM pecypcrMa MaKCHMH3Yje CBOj€ COIICTBEHE KOPHUCTH.
[TpaBHM okBHp Tpeba TO U 1a My omMoryhwu.
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Right of Foreigners to Acquire Property on Agricultural Land
in Serbia after Law on Agricultural Land Amendments from 2017

Generations come and generations go,
but the land remains forever.
Old Testament — Ecclesiastes, 1:4

Abstract: This paper presents a multidisciplinary analysis, which tries in
the most general way to find an answer to the question of how to regulate the right
of foreigners to acquire property on agricultural land in Serbia using economic,
law and political methodology. A special accent was put on the new legal norms
of the Law on Agricultural Land from 2017. The aim of the paper is to determine
the allocative effects and effects on the welfare that generate different legal norms,
then to examine whether new legal norms are adequately integrated into the Serbian
legal system, and to determine the political factors which led to the introduction
of these legal norms. It was concluded that the new legal solution would decrease
the efficiency of the allocation of resources, and accordingly, the welfare of eco-
nomic entities will not be sufficiently increased. Also, legal analysis has shown
that legal novelties are in collision with the international law, European Union
acquis communautaire, but also the Constitution of the Republic of Serbia. Finally,
a general conclusion was reached that the best solution from the political, eco-
nomic and legal point of view would be the elimination of all ownership transfer
restrictions of agricultural land to EU citizens (and probably towards other fo-
reigners). This would allow a more efficient allocation of resources and an increase
in the welfare of both domestic and foreign citizens, and elimination of redistri-
bution which had been established in the particular interest of lobby groups too.

Keywords: agricultural land, rights of foreigners, real estate, property rights,
Law on Agricultural Land.
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