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Abstract: The principal of mutual recognition in criminal cases is present
in EU criminal law since the Framework Decision on the European Evidence
Warrant was accepted in 2008. Although the instrument failed to achieve its
purpose, the goal of harmonizing cross-border criminal investigations still
remains. For the European Investigation Order to succeed a minimum rules in
guarantees of fair trials are needed. The European Union recognized this need
and the Stockholm Programme was launched in 2009 aiming to realize that.
Directives regarding certain suspect rights were accepted since then, including
a directive on the right to information and the presumption of innocence. The
minimum rules regarding these suspect rights can have a serious impact on
national criminal justice systems and their implementation will result in a more
harmonised criminal law. These documents were drafted in accordance with the
ECHR and the relevant case law of the ECtHR which promises a more enhanced
integration of the two major European systems of legislation.

Keywords: fair trial measures, Stockholm Programme, the right to
information, the presumption of innocence.

Criminal law became the most rapidly developing area of EU cooperation
since the Lisbon Treaty, which abolished the highly ineffective third pillar, came
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into effect in December 2009.! As the result of complex institutional changes,
mainly the introduction of co-decision procedure, the ratification of the Treaty
brought more significant changes to the area of criminal cooperation than to any
other areas.? Several policy and legislative changes were needed to properly ad-
dress the new situation of the post-Lisbon Treaty era.

On a political level the Council of the European Union drafted a Roadmap
set out to strengthen the rights of suspects and accused persons throughout the
EU in November 2009.3 In December the European Council accepted the Stock-
holm Programme, which was the third multiannual programme on the European
Union’s Area of Freedom, Security and Justice (AFSJ) and incorporated the
Roadmap as a part of the new programme. It was meant to highlight the priorities
for the EU institutions on AFSJ cooperation between 2009 and 2014.# In April
2010 an Action Plan to implement the changes was released by the Commission
in the form of a communication.’> Amongst many things, one of the scopes of the
designated period was to create a “Europe of rights” by providing better protection
of fundamental rights of suspected and accused people. In June 2014, the Stock-
holm Programme was joined by a set of strategic guidelines.®

Although the significance of EU criminal law in the post-Lisbon system
improved greatly, legislation in the area must be made very cautiously. All mem-
ber states view criminal law as “the last bastion of their sovereignty”” which results
in a very slow-paced harmonization process. One of the solutions for this problem
is to find the similarities in the national legislations and create minimum rules
based on that.

The Stockholm Programme decided that EU should accept minimum rules
in the area of suspect’s rights. As part of this process five Directives were accept-
ed regarding different measures. These were the Translation and Interpretation
Directive (measure A), the Right to Information Directive (measure B), the Access
to a Lawyer Directive (measure C1), the Presumption of Innocence Directive

! Damian Chalmers — Gareth Davies — Giorgio Motti: EU Criminal Law. New York: Cam-
bridge University Press, 2014. p. 583.

2 Steve Peers: EU Justice and Home Affairs Law. In: The Evolution of EU Law (ed. Paul
Craig — Grainne de Burca). New York: Oxford University Press, 2011. p. 269.

3 Roadmap for strengthening procedural rights of suspected or accused persons in criminal
Proceedings, RESOLUTION OF THE COUNCIL, of 30 November 2009, (2009/C 295/01)

4 Sergio Carrera — Elspeth Guild: Does the Stockholm Programme matter? The Struggles
over Ownership of AFSJ Multiannual Programming. In: CEPS Papers in Liberty and Security in
Europe. CEPS, 2012, ISBN 978-94-6138-253-5 https://www.ceps.eu/system/files/N0%2051%20
Carrera%20and%20Guild%200n%20Stockholm%20Programme.pdf [30.04.2017]

5 European Commission, Communication, Delivering an area of freedom, security and
justice for Europe’s citizens: Action Plan implementing the Stockholm Programme, COM(2010)
171 final, Brussels, 20.4.2010.

¢ Conclusions — 26/27 June 2014, http://eujusticia.net/images/uploads/pdf/future-justice-
2014-06-27-council-strategic-guidelines.pdf [30.04.2017.]
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(measure C2) and lastly the Directive on procedural safeguards for children who
are suspects or accused persons in criminal proceedings.

In this paper we would like to focus on two of these EU legal instruments:
the Right to Information Directive and the Presumption of Influence Directive.
Our main goal is to determine how these affect the protection of the rights of
suspects and their relationship with existing European fundamental rights protec-
tion measures (mainly the European Charter and the ECHR).

1. THE RIGHT TO INFORMATION IN DIRECTIVE (EU) 2012/13/EU

The Directive (EU) 2012/13/EU on right to information in criminal proceedings
was the second legal instrument accepted as part of the Stockholm Progamme’s
agenda of better protection of suspected and accused people’s procedural rights
on 22 May 2012. It was to be transposed into domestic law by 2 June 2014.

This measure governs the suspect’s right to be informed about his procedur-
al rights, about the charges against him and to have access to the case file and
materials in the case. The issue of the right to information has received less atten-
tion in case law and practitioner training than the previous Directive’s scope of
right to access to a lawyer, and the Right to Information Directive clarifies these
important protections.

The Directive builds heavily on rights protected by Articles 6, 47 and 48 of
the Charter of Fundamental Rights of the European Union (the Charter), Articles
5 and 6 of the European Convention for the Protection of Human Rights and
Fundamental Freedoms (the ECHR). During the adoption of the Directive EU
institutions relied heavily on the case law of the European Court of Human Rights
(ECtHR), and therefor there is an opinion that its main function is to articulate
those standards as codified norms.’

1.1. Main contents of the Directive

The right to information is considered to be a crucial aspect of the overall
right to defend oneself. While authorities in some member states provide clear
information to suspects about their rights whilst in police custody, others provide
little or nothing at all.?

7 Libby McVeigh — Alex Tinsley: Roadmap Practitioner Tools: Right to Information Direc-
tive. p. 6.

https://www.fairtrials.org/wp-content/uploads/Right-to-Info-Toolkit-FINAL1.pdf [30. 04. 2017.]

8 Jacqueline S. Hodgson: Safeguarding Suspects’ Rights in Europe A Comparative Perspec-
tive. New Criminal Law Review: An International and Interdisciplinary Journal, Vol. 14, No. 4
(Fall 2011), p. 649.
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Many other problems were identified by professionals regarding right to infor-
mation in the past few years. Notifications of procedural rights are often written in
a very technical language with excessive use of legal terminology which can prove
too difficult to be understood by many accused persons. The notification regarding
right to silence is often worded in a manner to make it sound unattractive and is some
cases draws attention to negative consequences of invoking them. In many cases the
suspects are first questioned as a witness and therefore not informed of their rights.
Lastly these can result in a waiver of rights without the suspect’s proper understand-
ing of the decision’s consequences and can seriously harm the fairness of trial.’

It must also be noted that before the Directive was drafted, many aspects of
the right to information was not established by national laws. For instance the
right to remain silent was not statutory in France and Belgium, while the right to
have access to the file was not provided for on behalf of the suspect in legislation
in Estonia, France, Germany and Spain.!

Article 1: Subject

This Article lays down minimum rules concerning the right to information
of suspects and accused persons in relation to their rights in criminal proceedings
and to the accusation against them. These rules also apply to persons who are
subject to a European Arrest Warrant.

Article 2: Scope

The rules specified in the Directive must be applied in criminal proceedings
from the time when a person is made aware of the competent authorities that he
is suspected or accused of having committed a criminal offence until the conclu-
sion of the proceeding. The Article defines the conclusion as the determination
of guilt and also sentencing and the resolution of any appeal. As stated in Recital
16 states, the Directive should be applied to every suspected and accused person
irrespective of their legal status, citizenship or nationality.

In member states where minor offences are sanctioned administratively, such
as in case of large scale traffic offenses, and only the appeal takes place before a
court, the Article provides that the Directive should only be applied to the pro-
ceedings before the court.

The ECtHR found it a violation of Chapter 6 of ECHR to hear a person as a
witness when objectively they are suspected to be involved in committing the
crime because in this case an incriminating statement can be produced without
the person being informed about their rights (Brusco v. France, App. no. 1466/07

o Ibid. p. 14.

10 Laurens van Puyenbroeck and Gert Vermeulen: Toward Minimum Procedural Guarantees
for the Defence in Criminal Proceedings in the EU. The International and Comparative Law
Quarterly, Vol. 60, No. 4 (October 2011) p. 1032.
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(Judgment of 14 October 2010). Although the Directive fails to address this situ-
ation and Recitals 19 and 28 make it clear that it is intended to be applied “at the
latest before their first official interview by the police or another competent au-
thority” as other authors state, the Directive is to be interpreted in line with the
ECHR.!" This is also enforced by the non-regression clause stated in Article 10.

Article 3: Right to information about rights

Article 6 (1) and (3)c of the ECHR protects the suspected people’s right to
silence and legal assistance and in many cases the ECtHR ruled in its judgments
that proper information should be provided for these persons regarding their pro-
cedural rights. In Aleksandr Zaichenko v. Russia (Judgment of 18 February 2010)
the ECtHR ruled that “charge” may be described as official notification of an
individual by the competent authority that they have allegedly committed a crim-
inal offence. The case law of the Court also gives protection in cases when the
person is not formally accused but is first questioned as a witness by the author-
ities despite their suspicions.!?

If the suspects can’t invoke their rights due to lack of information by com-
petent national authorities, the criminal proceeding against them can’t be seen as
fair. In one case, the Court addressed that a waiver of right can be accepted if it
is made voluntarily but it is also required to be a “knowing and intelligent relin-
quishment of a right” (Saman v. Turkey, App. no. 35292/05 (Judgment of 5 April
2011), para. 32.).

However if the waiver is a result of lacking information of the suspect, it
can’t be seen as effective. The factors that have to be taken in account when de-
ciding that such conduct is a breach of fairness or not, can vary greatly. Some of
the criteria in the current ECtHR case law is objective, while others are subjec-
tive.!3 It is important that the caution be given in a language that the suspect un-
derstands (Saman v. Turkey, para. 35). The circumstances of the caution must also
be taken in account when deciding the effectiveness of a relinquishment. In a case
the Court ruled that “it was unlikely that a mere caution in the words provided for
in the domestic law would be enough to enable him to sufficiently comprehend
the nature of his rights” (Panovits v. Cyprus, para. 74.).

' Libby McVeigh — Alex Tinsley p.

12 Alexandros Tsagkalidis: Directive 2012/13/EU on the Right to Information in Criminal
Proceedings. Online: http://www.era-comm.eu/procedural safeguards/kiosk/pdf/2017/Article
Right_to_Information.pdf [30.09.2017.]

13 The weight of subjective factors must be determined for each case individually. The young
age of the suspect, his lack of literacy or drug dependency can affect whether the caution fulfils
the requirements for waiver of right or not. See for example Panovits v. Cyprus, App. no. 4268/04
(Judgement of 11 December 2008) para. 67; Kaciu and Kotorri v. Albania, Apps. nos. 33192/07
and 33194/07 (Judgment of 25 June 2013), para. 120; and Pishchalnikov v. Russia, App. no. 7025/04
(Judgment of 24 September 2009), para. 80.
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Article 3(1) of the Directive provides that suspected and accused people are
to be provided promptly orally or written information about certain procedural
rights specified by the Article. These are:

(a) the right of access to a lawyer;

(b) any entitlement to free legal advice and the conditions for obtaining such
advice;

(c) the right to be informed of the accusation, in accordance with Article 6;

(d) the right to interpretation and translation;

(e) the right to remain silent.

The next paragraph determines that the aforementioned information should
be given in simple and accessible language and that the authorities should take
into account any particular needs of vulnerable suspects or accused persons. The
latter instruction can be seen as a general provision on subjective criteria which,
as we could see, already is present in the case law of ECtHR.

Article 4-5: Letter of Rights on arrest

As the Commission stated in its press release in relation to the Directive, 8
million criminal proceedings takes place in the EU annually. The chance that
suspects will be ill-informed about their defence rights is varying across the Mem-
ber States and in many cases the suspects are only informed about their rights
orally, in a technical and incomprehensible language, or not at all.'

Due to these tendencies, the Directive provides that suspects and accused
that are arrested or detained shall be provided with a Letter of Rights, a written
information sheet about their rights already determined in Article 3. This solution
is not a new one, as its use was already suggested to Member States by the Euro-
pean Commission’s Green Paper in 2003.1

The Letter of Rights should also contain information about other rights’
application under the national law such as:

(a) the right of access to the materials of the case;

(b) the right to have consular authorities and one person informed;

(c) the right of access to urgent medical assistance;

(d) the maximum number of hours or days suspects or accused persons may
be deprived of liberty before being brought before a judicial authority.

14 Fair trial rights: EU governments endorse law ensuring suspects’ right to information in
criminal proceedings. Brussels, 3 December 2010. http:/europa.cu/rapid/press-release IP-10-
1652 _en.htm?locale=en [30.04.2017.]

15 European Commission, Green Paper on Procedural Safeguards for Suspects and Defen-
dants in Criminal Proceedings throughout the European Union, COM(2003)75 final, Brussels, 19
February 2003, section 8.1.
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The paper should also contain some basic information about challenging the
lawfulness of the arrest, obtaining a review of the detention and making a request
for provisional release.

The factors determined by previous ECtHR case law about the proper form
and conditions of information should also apply for this information paper. One
such aspect specified by the Article that the Letter of Rights shall be drafted in
simple and accessible language. It is also provided in the Article that Member
States authorities must ensure that the suspect receives the Letter of Rights writ-
ten in a language that they understand.

Article 5 provides that if the suspect is arrested because of a European Arrest
Warrant against him, the Letter of Rights should contain information on their
rights according to the law implementing Framework Decision 2002/584/JHA in
the executing member state.

The Commission stated that it hopes, the Letter of Rights will help to avoid
miscarriages of justice and reduce the number of appeals, while hoping that the
efficiency of judicial systems will improve. !

Article 6: Right to information about the accusation

The requirement for notification of the accusation has a strong connection
with the notification of rights as being accused is one of the cases after which the
provisions of the Directive must be applied. This is also that phase of the criminal
proceedings when persons can decide their defence and whether they want to invoke
certain rights, such as the right to remain silent, or they wish to waiver them.

Articles 5(2), 6(3)a and b of the ECHR already addresses this topic. The
former provides that arrested persons shall be informed about the reasons for
arrest and the criminal charges against them. The latter is about minimum rights
for every accused person, which is being informed about the nature and cause of
the accusation against him and having adequate time and the facilities for the
preparation of defence.

The ECtHR already has many decisions on the conformity of information
about the accusation. Over the years the Court has adopted a principle regarding
Article 6(3)a which is aimed at guaranteeing a right of information for the defend-
ants at all stages of the criminal process. This specifies that the accused should
be informed about both the factual and legal basis for the procedure as particulars
of an offense play a crucial rule (Pélissier and Sassi v. France, App. no. 25444/94
(Judgment of 25 March 1999), para. 51-52.). This also includes the legal classifi-
cation of the facts.!” It was also clearly stated that is not enough for the relevant

16 Ibid.
17 McVeigh — Tinsley, p. 26.

871



Anita [. Nagy, Ph.D., Laszl6 L. Dornfeld, Ph.D., Developments of certain EU... (ctp. 865—879)

authorities to provide information when requested to do so (Mattoccia v. Italy,
App. Judgment of no. 23969/94 (5 July 2000), para. 65.).

Even if the written order properly addresses the relevant legal provisions, it
can violate the ECHR without containing any factual circumstances (Fox and
others v. United Kingdom, App. no. 12244/86 (Judgment of 30 August 1990), para.
40.). Subjective factors must also be taken in account, as in one case it was ruled
to be a violation of the Article to question a deaf, mute and illiterate suspect using
an official sign language interpreter as he was not familiar with that form of sign
language (Z.H. v. Hungary, App. no 28973/11 (Judgment of 8 November 2012),
para. 42-43)).

The Directive’s provisions heavily resemble the factors laid down by the case
law of the ECtHR. According to Article 6 suspected and accused persons shall be
provided promptly with information about the criminal act they are suspected or
accused of having committed. Paragraph 1 of the Article states that the informa-
tion shall be detailed enough which is given a more detailed explanation is Recit-
al 27. It states that the person shall be given all necessary information to prepare
their defence. According to Recital 28 the information given should contain the
time and place of the criminal act. Obligation under Paragraph (2) is similar to
that of the Article 5 (2) of the ECHR. One big difference however is that the latter
requires that the suspected and arrested person be provided information “promptly”
which is omitted from the Directive.'®

As provided by Paragraph (3) not only factual information but also the nature
and legal classification of the criminal offence, as well as the nature of participa-
tion by the accused person. Paragraph 4 also reflects existing ECtHR case law
(Juha Nuutinen v. Finland, App. no. 45830/99 (Judgment of 24 April 2007), para.
30-32.) in provisioning that authorities have to provide information about reclas-
sifications of the offence so that the suspected or accused person can plan his
defence accordingly.

Article 7: Right of access to the materials of the case

At the time of the first questioning of the suspect it is not uncommon that
neither the suspected nor his lawyer has no access to case files which could affect
his decision about certain rights. In some member states access to the files can be
restricted by law or by exceptional power of prosecutors which can violate the
equality of arms principle.”

Articles 6(3)(a), (b) and (c) of the ECHR has connections with this issue al-
though not explicitly but the ECtHR was vocal about in a number of judgments.

18 Ed Cape: Transposing the EU Directive on the Right to Information: A Firecracker or a
Damp Squib? Criminal Law Review. No. 1 (2015), p. 53.
19 McVeigh — Tinsley, p. 32.
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There is an ongoing debate about the Court’s opinion about the counsel’s ability
to obtain case files before the first questioning of his defendant. There are some
vague expressions in these judgements which can be interpreted to support this
claim but this is an opinion not shared by other courts.?’

The ECtHR also addressed that in accordance with the provisions of Article
6(3)(b) access to case files have to be provided for the accused person in a timely
manner before trial (Beraru v. Romania, App. no. 40107/04 (Judgement of 18
March 2014), para. 69-70). If the inspection of these files is restricted to the law-
yer of the defendant it is not considered as a violation of the Article (Kremzow v.
Austria, App. no. 12350/86 (Judgment of 21 September 1993), para. 52). It was
also determined by the Court that the time frame for the counsel to review the
files should be determined according to the number of pages it consists of (Ocalan
v. Turkey, App. no. 46221/99 (Judgment of 12 May 2005), para. 142).

Article 7 of the Directive also addresses many of these concerns. Paragraph
1 provides that in case of arresting a person, the documents which are essential
to challenge the decision are made available for him. The next Paragraph is about
the availability of material evidence in possession of the competent authority. As
stated in Paragraph 3 access to the aforementioned materials have to be granted
in a due time to allow the effective exercise of the rights of the defence. Paragraph
4 of the Article determines when a request to access certain files can be refused
by authorities. A request can be refused if:

* it would lead to a serious threat t life or fundamental rights of another person
« if such refusal is strictly necessary to safeguard an important public interest

(could prejudice an ongoing investigation or could harm the national security)

A decision to refuse a request must be made by a judicial authority or be
subject to judicial review. This Paragraph is also in line with existing ECtHR case
law as it also accepted a public interest immunity principle similar to that of the
Directive’s.?!

Lastly it is provided n Paragraph 5 that access to files must be free of charge.
Although technically free, defendants can only hold copies of the documents and
in case of large files, the cost of photocopying can be significant. In our opinion
one effective solution to reducing cost is to allow electronic copies to be given to
the defendant. Paragraph 70/B. (11) of the Criminal Procedure Code of Hungary
(Act XIX of 1998) allows for accused person or their legal counselor to request an
electronic copy of case files. It also provides that if the files are available in elec-
tronic formation the copies must be presented on electronic data carriers. The only
downside of electronic formation is that the Code does not accept it as authentic.

20 For more detailed information see McVeigh — Tinsley, p. 33-34.
2l Laurens van Puyenbroeck and Gert Vermeulen: p. 1024.
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2. THE PRESUMPTION OF INNOCENCE AND OF THE RIGHT
TO BE PRESENT AT TRIAL IN CRIMINAL PROCEEDINGS
IN DIRECTIVE (EU) 2016/343

On 9 March 2016, the European Parliament and the Council adopted Direc-
tive (EU) 2016/343 on the strengthening of certain aspects of the presumption of
innocence and of the right to be present at trial in criminal proceedings.

The Directive is the fourth legislative measure that has been passed since the
adoption of the Council’s Roadmap on procedural rights for suspects and accused
persons in 20009.

The presumption of innocence and the right to a fair trial are enshrined in
Articles 47 and 48 of the Charter, Article 6 of the ECHR, Article 14 of the Inter-
national Covenant on Civil and Political Rights (the ICCPR) and Article 11 of the
Universal Declaration of Human Rights.

After the Directives regarding the three previous measures, this new Direc-
tive tries to enhance the right to a fair trial through the adoption of common
minimum rules on certain points of the presumption of innocence and the right to
be present at trial. This should result an increased trust between the Member States
(MS) in the field of criminal justice and thereby it facilitate mutual recognition.

The first three measures on the basis of the Roadmap were adopted within
a rather short time frame: Directive 2010/64/EU on the right to interpretation and
translation (measure A) was adopted on 20 October 2010; Directive 2012/13/EU
on the right to information (measure B) was adopted on 22 May 2012; and Direc-
tive 2013/48/EU on the right of access to a lawyer (measure Cl) was adopted on
22 October 2013.

The European Commission has been examining the presumption of inno-
cence for a long time. A Green paper on the presumption of innocence?? from
2006 already indicated that the Commission was willing to include the presump-
tion of innocence in a legislative instrument, if there was a need to do so. Although
the presumption of innocence was not one of the measures covered by the 2009
Roadmap, Point 2 of this Roadmap made clear that proposals on other topics could
be launched. Therefore in November 2013, the Commission presented a package
of three further measures to complete the rollout of the Roadmap, as integrated
in the Stockholm programme: a proposal for a Directive on provisional legal aid
(measure C2), a proposal for a Directive on procedural safeguards for children
(measure E),and a proposal for a Directive on the presumption of innocence (the
“example” of the Stockholm programme). Article 6(3) of the Treaty on European

22 Proposal for a Directive of the European Parliament and of the Council on the strengthen-
ing of certain aspects of the presumption of innocence and of the right to be present at trial in
criminal proceedings Brussels, 27.11.2013 COM(2013) 821 final 2013/0407 (COD)
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Union (TEU) provides that fundamental rights, as guaranteed by ECHR and as
they result from the constitutional traditions common to the Member States, con-
stitute general principles of EU law.

2.1. Description of the main contents of the Directive

The approach of the new Directive is rather broad as it addresses not only
the presumption of innocence and the connected rights such as the right to remain
silent, but it equally addresses the right to be present at one’s trial. The new rules
apply to all people suspected or accused in criminal proceedings.

Article 1: Subject

Article 1 confirms that the Directive is intended to lay down minimum rules
on “certain aspects of the right to the presumption of innocence in criminal pro-
ceeding” and the right to be present at the trial in criminal proceedings. The Di-
rective is not intended, therefore, to be an exhaustive study of the principle and
the ECHR will still be the main guide to those aspects which are not included in
the text.

Article 2: Scope

The Directive applies to suspects or accused persons in criminal proceedings
from the very start of the criminal proceedings, even before the time when the
suspects are made aware by the competent authorities of the fact that they are
suspected or accused of having committed a criminal offence. It applies until the
conclusion of such proceedings, until the final judgement is delivered.

The right to be presumed innocent encompasses different needs and degrees
of protection regarding natural persons and legal persons, as recognized in the
case law of the Court of Justice on the right not to incriminate one-self. This
Directive takes into account these differences and therefore only applies to natu-
ral persons.

Article 3: Presumption of innocence

Article 3 basically repeats Article 6(2) ECHR and Article 48(1) of the
EU-Charter: suspects and accused persons should be presumed innocent until
proven guilty according to law.

Article 3 is a simple restatement of the principle. It sets out that “Member
States shall ensure that suspects and accused persons are presumed innocent
until proven guilty according to law”. There is no attempt to articulate the nature
of the provision further or set out the core aspects of the presumption for the
purposes of the Directive.
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Article 4: Public references to guilt

The ECtHR established as one of the basic aspects of the principle of pre-
sumption of innocence the fact that a court or public official may not publicly
present the suspects or accused persons as if they were guilty of an offence if they
have not been tried and convicted of it by a final judgment (Minelli v. Switzerland,
App. no. 8660/79 (Judgment of 17 December 1980)). According to the case law of
the ECtHR'his principle should furthermore apply to all public authorities (Allenet
de Ribemont v. France, App. no. 15175/89 (Judgment of 10 February 1995)).

Article 4(3) explained a general exception: the obligation not to refer to sus-
pects or accused persons as being guilty should not prevent public authorities from
publicly disseminating information on the criminal proceedings, if this is strictly
necessary for reasons relating to the criminal investigation. This could be the case,
for example, when video material is released and the public is asked to help in
identifying the alleged perpetrator of the criminal offence.??

Article 5: Presentation of suspects and accused persons

According this article, “Member States shall take appropriate measures to
ensure that suspects and accused persons are not presented as being guilty, in
court or in public, through the use of measures of physical restraint.”

It means that the competent authorities should also abstain from presenting
suspects or accused persons in court or in public while wearing prison clothes, so
they are required to avoid giving the impression that those persons are guilty.

Article 6: Burden of proof

Atrticle 6 deals with the burden of proof. It requires Member States to “ensure
that the burden of proof in establishing the guilt of suspects and accused persons
is on the prosecution”. This is an important issue. The burden of proof refers to
the fact that it is the prosecution who must prove the case against the accused. The
initial draft of Article 6 initially contained an article permitting the burden of
proof to be shifted to the defence. The European Parliament’s Civil Liberties
Committee successfully proposed an amendment deleting this provision on the
shift of the burden of proof . This Article reflects the ECtHR principle?* which is
considered as a correct balance between the protection of public interests (the
needs of prosecution) and the right of the defence.

23 Steven Cras and Anze Erbeznik: The Directive on the Presumption of Innocence and the
Right to Be Present at Trial, Eucrim 1/2016, p. 29.

24 See, inter alia, ECtHR cases Salabiaku v. France, App. no. 10519/83 (Judgment of 7
October 1988), Barbera, Messegué and Jabardo v. Spain, Telfner v. Austria, App. no. 33501/96
(Judgment of 20 March 2001)
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Article 7: Right to remain silent and right not to incriminate oneself

Article 7 provides that the suspect has the right to remain silent “in relation
to the offence that they are suspected or accused of having committed”. This
should surely have been extended to the right to silence in relation to the commis-
sion of any offence.

The right to remain silent and the right not to incriminate oneself are not
specifically mentioned in the ECHR, but the ECtHR has derived these rights from
the right to a fair procedure under Article 6 of ECHR (Funke v. France, para. 44).

The Commission defined the right to remain silent and the right not to in-
criminate oneself as absolute rights, which means that they can be exercised
without any conditions or qualifications and that there are no negative consequenc-
es attached to the exercise of these rights.?

Suspects or accused persons should be promptly informed of their right to
remain silent according to Directive 2012/13/EU. Such information should also
refer to the content of the right to remain silent and of the consequences of re-
nouncing to it and of invoking it.

Article 7(3) notes that “the exercise of the right to remain silent and of the right
not to incriminate oneself shall not be used against a suspect or accused person and
shall not be considered as evidence that the person concerned has committed the
offence which he or she is suspected or accused of having committed”. This has to
be welcomed and appears to go further than the ECtHR which has found that an
accused’s decision to remain silent throughout criminal proceedings may carry
consequences, such as ‘adverse inferences’ being draw from the silence.

Artice 8 and 9: Relating to the right to be present at the trial and the right
to a new trial

The provisions regarding trials in absentia, which the Commission had pro-
posed in paragraphs 2 and 3 of Article 8, were more problematic. Here, the Com-
mission had almost copy-pasted provisions from Framework Decision 2009/299/
JHA on trials in absentia.

The ECtHR has confirmed that this is implicit in the right to a fair trial by
way of a public hearing (Jacobsson v. Sweden, App. no. 16970/90 (Judgment of
19 February 1998)) and that it is difficult to see how anyone can exercise their
defence rights without being present at their own trial ¢

The Directive has brought clarity on an important point. In fact, in the Framework
Decision it was not clear whether in respect of suspects or accused persons whose
location is unknown a trial in absentia could be held and whether the resulting

25 Steven Cras and Anze Erbeznik: p. 31.

26 Debbie Sayers: The new Directive on the presumption of innocence: protecting the ‘gold-
en thread’ http://eulawanalysis.blogspot.de/2015/11/the-new-directive-on-presumption-of.html
[30.04.2017.]
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decision, including a custodial sentence, could be enforced immediately, in par-
ticular if the person concerned has been apprehended.

However important conditions have to be applied. Firstly, Member States
may only use the possibility to hold a trial in absentia if they have undertaken
“reasonable efforts” to locate the suspects or accused persons. Secondly, the
Member States must inform those persons, in particular upon being apprehended,
of the decision taken in absentia as well as of the possibility to challenge this
decision and the right to a new trial or other legal remedy.?’

Article 9 establishes a remedy (established by the ECtHR) in cases where
the right to be present at trial has not been observed. In this case it is an obligation
to provide for a re-trial (Colozza v. Italy, App. no. 9024/80 (Judgment of 12 Feb-
ruary 1985)).

3. CONCLUSION

The Stockholm Programme was right when determining that fair trial and
the right to defence does not only mean the right to access lawyer but has many
other dimensions to it, covered by the measures of the programme. To create an
efficient system of suspect’s rights, it is important to have a balance and appro-
priate timing to them. Presumption of innocence is a crucial principle to allow a
fair trial but it needs other measures to be realized in practice. Without the access
to interpretation and translation, the right to information can be meaningless. Even
if the suspected or accused person is informed about their rights, they probably
can’t decide a proper defence strategy without a help from a legal counsel.

As we could see, both Directives build heavily on existing ECHR regulations
and ECtHR case law regarding that. The system created by the Convention and
the Court has serious limitations in their mechanism as it is not generally observed
in all cases. EU level action can force the Member States to adopt the same level
of protection for every proceeding.?® The realisation of EU legislation on this
basis is certainly a move towards enhancing integration between the two major
European systems of human rights protection. Continuing this process could
create a more complete and effective European human rights protection system,
which is realised especially in terms of guarantees and of judicial protection.?’

27 Steven Cras and Anze Erbeznik: p. 33.

28 TN.B.M Spronken and D.L.F. de Vochtf: EU Policy to Guarantee Procedural Rights in
Criminal Proceedings: “Step by Step”. 37 North Carolina Journal of International Law and Com-
mercial Regulation (2011-2012), p. 483.

29 Stefania Negri: Realising a European Area of Justice through Harmonised Protection of
Procedural Rights and Enhanced Integration between the EU and the ECHR Legal Systems. 2014,
Conf. Int’l Dr. p. 103.
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Pa3Boj onpehennx mepa Be3aHuX 32 IPaBHYHO cyheme
y EBpornckoj yunju kao neo CTOKX0JMCKOr nporpama

Casceinak: [lpunyuiiu 3ajeonuuke capaore y KpUSUUHUM HOCIHY HYUMA
ipucyinu cy y kpusuurnom iipasy Eepoiicke ynuje 00 oxeupne oonyxe Eepoiickoe
OdokasnoZ Hanoza tipuxsahene 2008. Zooune. Haxo unciupymeriu Huje yciieo
wociuuhu ceojy cépxy, u oame ociuaje yusnb XapMOHU3AYUja UpeKoSPAHULHUX
KpusuyHux uctupaa. /la ou Espoiicku uctupasicuu opeau yciieo 0a uociuucHe
MUHUMATHA UPABULA Y SAPAHYUJAMA UPASUNHUX cyherba cy TopebHa cy upasuid.
Eepoiicka ynuja je ipeiioznana ogy tioiipebdy u CiloKXOIMCKU UpOZpam je
wokpenyi 2009. Zooune, ca yumem oa wio cxeatuu. Q0 wada cy yceojene
oupexiuuge Koje ce uyy oopeheHux ipasa oCymruyeHux, yKmsyuyjyhu oupexiuugy
0 Upasy Ha ungopmayuje u Upemnociuasky Hesunocuiu. Munumaina apasuia
Koja ce u4y 08ux UpetiioCciias/beHux upasa Mo2y umMaitiu 030Uman Yimuydj Ha
HAYUOHATHE cuciieme KpUSU4HoZ upasocyha u mwuxosa upumena pesyuupahe
yexaahenum Kpusuunum ipasom. Osu 0okymeniiu cy uspahenu y ckiaoy ca
EIL[XP-om u peneganiinom cyockom iipaxcom EepoiickoZ cyoa 3a myocka iipasa
Koja obehasa éehy uninezpayujy 08a Z1asHa e8poiicKa cuciiema 3aK0H00ABCIUEA.

Kwyune peuu: mepe iipaguunoZ cyheroa, CliokXoaimcKu upozpam, ipaeo Ha
uHgopmucarse, Upetilociuaéra HeGUHOCIUU.

Harym npujema pana: 17.05.2017.
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[TIPABHA ITPUPOJIA ,,OPTAHU3ALIMICKE
BJIACTU HAJ JIJEJIOM*
(ORGANISATIONSHERRSHAFT)

Cadxceiniak: uzepuierve KpUSUUHUX djeld ) Cyuajy opeaHu3ayujcke e1aciiu Hao
Ojenom (opeanuzosanos anapaiia Mohu) OaHac peociiasba jeOHo KOMUKO 3HAYAJHO
WOUKO U CHOPHO KpusuuHopasHo iuttarse. He tiocitioju jedunciisen ciias kada je
V duiary 3Ha4aj iojeOuHUx KOHCIUULYIUUBHUX eleMeHallia 0802 UCTUUIUYIUA, d
CilopHa je u re206a UpasHa Upupooda, ilj. 0a i ce padu 0 HOCPeOHOM U3BPUILTIAULIIBY,
causspuunawiugy unu ioocuipexasary. Hajuciipasrnujum ce cmaiupajy cxsaiiarsa
Koja 2a o0pehyjy Kao o6nuK HoCpPeOHOE U3BPUUNAWILEA. AVIOp Y YNAHKY AHATUZUPA
Hoctiojeha ieopeticka cxeaiiarsa Koja eMatiu3upajy 08y upooiemMaiuuxy u ocep-
he ce Ha mjectio u 3HAYA] 0802 UHCIUUILYILA ) CABPEMEHOM KPUBUYHOM UPABY.

Kayune peuu: iiocpeono uzspuwuiawitgo, 81aciu Hao 0jeiom, cau3spuuia-
winueo, oociipexasarbe, KpUSUYHO HUpPABO.

1. YBOAHE HAIIOMEHE

[Tnypanurer numa y ocTBapermy KpUBUYHOT Jjelia IPEACTaBIba jeIHO O
Haj3aMpILICHUjUX TUTalkha KPUBHYHOT IIPaBa 1 Oy BHjeK je OMII0 MPeAMETOM JIOK-
TpHUHApHHX pacrnpasa. OBa, IMHAMHYHA 00JIACT, Y CBOM Pa3BOjy HYKHO j€ U3Ebe-
JIpUIIa ¥ HOBE, TIOHEKAJ ¥ aTUITUYHE, KPUBUYHOIIPABHE KOHCTPYKIIH]jE Ca [UJbEM
Jla ce MITO MPEeUn3HIje OPEIH MjeCTO 1 yJIora IOjeInHIIAa Y OCTBApEby KPUBUY-
Hor njena. [Ipuje moyeTka u3yuyaBama jelHE Off lbUX HalOMEeHyheMo camo jia ce
ydenrhe BUIIE JINIA Y OCTBAPErby KPUBHYHOT J(jelia jaBiba Y BUIY U3BPIINIAYKOT
U cay4eCHHUKOT yyenrha, MpHINKOM Yera ce U3BpUIMIauKo yuyenrhe Haialbe Kiia-
cu(uKyje Ha IMojeTMHAYHO U3BPIIMIIANITBO, CAN3BPIIMIIAIITBO H, 3a ,,OpraHnnsa-
[IMjCKY BJIACT HaJ| JjeJIOM Haj3HAYajHU]e: TIOCPETHO M3BPIIUIIAIITBO.!

! Hajuiie cxBaTama 0 U3BPIICHY KPHBUYHOT J(jesia MPOHAIA3H Ce Y BbeMayKoj KpUBHYHO-
[paBHOj TEOPHUjHU, a KA0 HajAOMUHAHTHHU]jE ce ucTude POKCHHOBO (Roxin) MPOMHUILIBAKE O
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[Tpomumisame 0 OpraHu3aIijcKoj BIACTH HAT IjeJIoM HacTao je 1963. ro-
nuHe y GyHaameHTarHoM PokcuHoBoM (Roxin) njemny ,,M3Bpiiewme u KOHTpoia
Haa panamoM u3Bpiiema™ (Tdterschaft und Tatherrschaft)’, oK je 0Baj KOHIIEIT
netajbHUje paspahuBan of ctpane Ulpenepa (Friedrich-Christian Schroeder)
1965. ronuHe y HEroBoj Te3M ,,M3Bpmninan uza u3Bpruona™ (der Tdter hinter
dem Tdter)’. HajjenHOCTaBHH]jE peUeHO, Y MUTAY j€ BIACT HAJ BOJHOM KOja
MMOYMBA HA TeMeJPMMa OpraHn3oBaHoOr amapara Mmohu.* Mako je HacTajo mpHje
BHUIIIE O] IIE3IeCET TOINHA, KPHBUYHOIIPABHA JOIMaTHKa MOCEOHY MaKIby OBOj
npobnemaTunu mocsehyje u ganac; Moo 6u ce pehu 3a Hujancy purre. CTpyk-
TYpaJHO ce pa3iuKyje ol APyTUX M0jaBHUX 00IHKa (II0CPEeTHOT) 3BPIIMIIAIITBA,
a KpUBHYHOIIPABHA JIOTMATHKA je U Jjajhe CYKOOJheHa OKO HEeroBe MpaBHE MpH-
poze: 1a ¥ je y MUTamy YOIIITe W3BpIInadko yueurhe (HocpeaHo U3BpLInIa-
IITBO M CAaU3BPIINJIANITBO) UM j€ PHjed O CayUYECHUIITBY — MOACTPEKABAILY.”

M3BPLIMIIAIITBY yTEMeJbEHO Ha ,,Biactu Han njenom™ (wem. Tatherschaftslehre). Kako ce n3Bp-
[IMJIAIITBO MOXKE MCIIOJBUTH Yy OOJIMKY HEIOCPEIHOT U MOCPEIHOT M3BPUIMIIANITBA, OJHOCHO Ca-
M3BPIINJIAIITBA, TAKO M OBa TEOpHja pemMa POKCHHY MOJKe 1a ce jaBH Kao ,,BJIACT HaJ PaHoM
usBpuiewa’” (Einhandlungsherrschaft) y ciy4ajy HemocpeaHOT U3BPIIMIIAIITBA, K0 ,,(yHKIIHO-
HAJTHO U3BPIIMIAIITBO (funktionale Tatherrschaft) y cnydajy can3BpIIMJIalITBa, M Kao ,,BIacT
Hajg cHaroM BoJee (Willensherrschaft) y ciy4ajy mocpenHor u3Bpmmaamrsa. [locpeaHo nssp-
LIMJIAIITBO CE, OIET, jaBJba y HEKOJIUKO KOHCTeNnanuja. Pujed je mocpenHOM M3BPIIUIALITBY Y
cily4ajy Kaja CpeICTBO He UCIymaBa 6uhe KpUBUYHOT [jena, y CiIy4ajy Kaja CpeICTBO MoCcTyna
y CKJIajly ca 3aKOHOM, MOCPEAHOM M3BPIIHIIAIITBY HA OCHOBY IPUCHIIC, 3aTHM Y CIIy4ajy Kaja
CPEICTBO MOCTYMA y 3a0yId, Y CIy4ajy HECIIOCOOHOCTH MITH CMamkEeHE CIIOCOOHOCTH CPEICTBA
3a KPUBHILY, ¥ IOCPETHOM H3BPIIMIIAIITBY y CIy4ajy T3B. OpraHusanujcke suacrtu (Organisati-
onsherrschaft), Bua. [lornasise 1] y PokcunoBom yubenuky: Claus Roxin, Strafrecht Allgemeiner
Teil (Band 1l Besondere Erscheiunungsformen der Straftat), Verlag C. H. Beck, Miinchen 2003,
19 — 55. O m3BpuntamtBy Takohe Bua. /Heine/ Adolf Schonke, Horst Schroder, Strafgesetzbuch
Kommentar, Verlag C.H. Beck, Miinchen 2010, 483 — 484.

2 [lona3Ha OCHOBA 3a Pa3BOj OBOra HHCTHUTYTA je OMII0 POKCHHOBO MPHUCTYIIHO MpeIaBame
onpskaHo 5. ¢pebpyapa 1963. ronune y l'otunreny (Gottingen), Claus Roxin, ,,Organizationshe-
rrschaft und Tatentschlossenheit, Zeitschrift fiir Internationale Strafrechtsdogmatik 7/2006, 293.
PoxcuH je HacTojao 1a pa3Buje TeopHjy 4uja mpuMjeHa ou omoryhumna ga HaUCTUYKY TUACPU
Kao mTo je 6uo Anond Ajxman (Adolf Eichmann) 6yny oqroBOPHU Ka0 U3BPLIMOLHM 32 3J0UNHE
NIOYMH-EHE Y OKBUPY HB-UXOBHUX PEKHUMA.

3 Bug. C. Roxin, 19 — 55.

4 Willensherrschaft kraft organizatorischer Machtapparate, Buj. Igor Bojanié, Pocinitelj-
stvo kao vlast nad djelom, Kaznenopravno kriminalisti¢ka biblioteka ,,Vladimir Bayer®, Zagreb
2003, 75.

5 Bplueme KpUBUYHUX Jjesia IyTeM OpraHM30BaHOT arapara MORM 3Ha4ajHo je ca acreKkTa
MHJIMBH/yaJTHE KPUBHYHE 0J[roBopHOCTH. OBaj 00JIMK M3BPIIMIIANITBA IPEICTABIbA jeIaH O Ha-
4YiHa oApehuBama KPUBUYHE OATOBOPHOCTH Y, Kako To uctuue Poren (Vogel), ,,cucremckom™
KOHTEKCTY. AHanu3upajyhu npanaect mozena oapehuBarmba KpUBUYHE OTOBOPHOCTH Y ,,CHCTEM-
CKOM"* MOJIeJTy OPraHM30BaHU anapat Mohu 03Ha4YeH Kao ,,HOPMaTHUBHH  MOJIE] IPEACTABIbA OIO-
3UT ,,HaTypanucTH4IkoM™ Mozeny, Buj. Joachim Vogel, ,,How to Determine Individual Criminal
Responsability in Sistemic Contexts: Twelve Models®, Defense Sociale Revista 02/16, 154 — 155.
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2. OCHOBHA OBMJBEXJA ,OPTAHU3AIIMICKE BJIACTU
HAJ JIUEJIOM*

KprBUUHONpPaBHU MHCTHTYT MOCPEIHOT N3BPIIMIIAIITBA CBOJCTBEH je KOHCTeE-
Jlanyjama rije Ha CTpaHu HeTTOCPEIHOT U3BPIIIHOIA YBHjEK MTOCTOj€ OKOITHOCTH KOje
WCKJBYY]jy JIa OH, HaKO TIpey3uMa paliby U3BpLICHa KpUBUYIHOT Jjena, Oyae yjel-
HO ¥ FbeTOB M3BPIIMIIALL 32 pa3/IuKy OJf OBOra, KOl KpHBHYHOIIpaBHE (pUrype u3Bp-
IIWJIAIITBA KPO3 OPraHU30BaHU anapar MOhu pujed je 0 YHUKATHO] MPaBHO] KOH-
CTPYKITUjH M3rpal)eHoj 1Mo MPUHITUITY HEMOCPETHO M3BPIIMIIAIITBO + MOCPEITHO U3~
BPILIJIAIITBO, Ma/ia Cy y KPUBHYHOM TIPaBY 3aCTYILUbCHA U Jpyradrja CXBaTarma.’
HenocpeHo M3BpIIMIIAIITBO Y MPUHIUITY IIPHIIA/Ia TOjEANHITY KOjU H3BpIIaBa Ha-
nore ui Hapehewa, JOK ce Kao MoCpeTH M3BPLIMIIALL jaBJba T3B. ,,0praHu3aTop
WM Hapea0oaBall Koji CBOjCTBEHO TEOPHjH ,,BracTu Haj ajesiomM™, rocrionapy me-
roBuM m3BpIIeHeM’. Ko oBe koHCTenanuje HapenooaaBsail je ,,i3BpIIniall n3a u3-
BPIITMOIA™ ¥ M HCTIOf] cebe OpraHn30BaHU arapar MOhH KOjUM ce KOPHUCTH 3a 13-
BpLICHE KpUBUYHOT Jjena. [IpucyTaH je cnienuduyan HauMH JjesioBama anapara
Mohw; jaM4u ce ocTBapeme Hapenou, 0e3 003upa Ha To Ko he KOHKpeTHY Hapenoy
U3BPILUTH;® OpPraHU3aTopy Ha Pacroyiaramy CTOJU T3B. ,,[IOCIYIIHA MallHHEepHja“’
[la 6u ce 3a oBaKBe CITy4ajeBe MOTIIO YCTBPAWUTH Jia TIPEACTaBIbhajy TIOCPETHO H3BP-
IIMJIANITBO OBAIIONEHO y BHTy OPraHU30BaHOT ariapaTa MohH, MOTPeOHo je 1a Oyry
octBapenn onpehenn ycnosu. CucreMarn3aliyjy eleMeHaTa je HalpaBHo TIpHje CBe-
ra PokcuH npema koMe Ta opraHusaiyja Mopa, Kao IIpBo, UMaTH YBPCTY XHjepapXuj-
CKY CTPYKTYPY, 3aTHM 4JIaHOBH OpPTraHHU3aIllje MOpajy OWTH JIaKo 3aMjeHJBHBY, U HA
Kpajy Opranu3sarija Mopa Makap JjeJTMMUYHO Jia J(jeTyje U3BaH MpaBHOT mopeTka.'”

¢ TlojeMHM HEMaYKH ayTOPH 3aJIaXKy Ce 3a T3B. Ay TOHOMHH MPUHIKIT OJrOBOPHOCTH:
MOCPEAHO U3BPIIMIIAIITBO HUje Moryhe y cirydajy aa je ocoba Koja mpey3umMa paJiiby H3BpIIeHha
KPUBUYHOT Jijesia KpUBUYHO OATOBOpHA, 0 oBoMme Bua. Thomas Weigend, “Perpetration through
an Organization — The Unexpected Career of a German Legal Concept”, Journal of International
Criminal Justice 9/2011, 96, ymop. Kai Ambos, ,,The Fujimori Judgment — a President’s Respon-
sibility for Crimes Against Humanity as Indirect Perpetrator by Virtue of an Organized Power
Apparatus®, Journal of International Criminal Justice 9/2011, 147.

7Y nuramy je roCroapere Uitk KOHTPOIIa Hajl ,,TOKOM Jorahaja‘, Bu. Neha Jain, ,,The Control
Theory of Perpetration in International Criminal Law”, Chicago Journal of International Law 1/12, 171.
Amb0c (Ambos) ¢ TpaBOM UCTHYE /1A j€ 3a PA3JIUKY O] KITACHYHHUX CJTy4ajeBa IMOCPETHOT H3BPIIHIIAIITRA
KOJ1 KOJUX OCPE/IHH N3BPILIMIIAL] MM IMPEKTHY KOHTPOITY HaJl IIOCPEHUKOM, Y CIIy4ajeBIMa MaKkpo-
KPUMHHAJINTETa 0co0a U3 M03a{UHE KOHTPOJIY OCTBApyje Kpo3 MeXaHW3aM OpraHH30BaHOT arapara,
Buj. Kai Ambos, ,,Taterrschaft durch Willensherrschaft kraft organisatorischer Machtapparate — Eine
kritische Bestandsaufnahme und Weiterfiihrende Ansitze”, Goltdammer's Archiv 1998, 234.

8 1. Bojanic, 76.

 Bun. Biiagio KamboBcku, Yuectuso na iiosexe nuya 6o kasnenouio deno, Ckorje 2001, 136.

10 CamMo yKOIHKO Cy HCIY-CHH OBH YCIIOBH, PYKOBOIHOIN OPTaHU3aLMje MOTY OUTH CHUTYP-
HU 112 he muxoBa Hapehema OMTH H3BpIIIEHa Y CBUM OKOTHOCTHMA, BUA. T. Weigend, 97. BpxoBHu cyn
[lepya je y cnyqajy @ynumopu (Fujimori) HaBeo IeT ycIoBa 3a IIOCTOjake MOCPETHOT H3BPLIMIIALITBA
myTeM opranu3oBaHor anapata mohu, Buja. K. Ambos, 149 — 150. Tpeba ucrahu na ce memauku
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Ugpcra xujepapxujcka cTpykTypa. OBaj eeMeHT noapasyMujeBa Moryh-
HOCT U3JaBama Hapehema auirMa Koja ce Hajla3e Ha HHXKO] Pa3uHU JbECTBUIIE Y
opraHu3oBaHOM amapaTty mohu. OgHoc HagpeheHocTn — noapehenoctu mpousu-
Jla3u U3 Hauella Xujepapxuje, OJHOCHO 0e3MOrOBOPHOT U e(PHKACHOT U3BPIIABabha
HapenoOe. OBakBoT cxBarama je u botke (Bottke), mpema KoMe je YKyITHO KPHMHU-
HOTCHO TOHAIIake OPraHU30BaHOr arapara Mohu 3aCHOBAaHO HAa TOME Jia BULIH
Ha X¥jepapX1jCcKoj JbeCTBUIIN N3/1ajy HIDKMMA YITyTCTBA 32 U3BPILCHE KPUBHYHOT
njena, IOK y MOHAIlaky KOJEKTHBA MPEOBJIaJjaBa KOMaH/a M MOMITOBambe.!!
(Crpora) xujepapxuja omoryhasa crieriupuyad HauMH JjeI0Bamka armapaTa 03Ha-
YeH Kao ,,ayToMaTcku‘,!” koju omoryhasa u3BpiaBame Hapeaou 6e3 003upa Ha
TO KO he HemocpeHO Mpeay3eTH paamwy u3Bplemha. OHa omoryhaBa qJoMHHAIH-
Jy HaJ qjesoM Koja ce jaBJba Ha CTpPaHH 0co0e KOja ce Hajla3u Ha BpXY XHujepap-
XHUjCKe JheCTBHUIIE U KOja Ce JIjeIMMIYHO 300T OBOT YCJIOBA He TuTamy 1a he Ha-
penba octaTu HEW3BpIIEHA,' > any UCTO Tako oMoryhasa mocrojame MocpeaHor
M3BPIIMIIAINITBA U O/ 0co0e Koja je mocTynana oneT no Tyhoj uaiujarusu. Kox
MOCJbE/IIbE HABEJICHOT je BAYKHO CaMo JIa OHA YIpaBJba Makap JI1jelIoM OpraHu-
30BaHOT anapara Mohu (Ha IpuMjep jerHa ocoda yrpaBiba OpyKaHHM CHarama,
Jpyra nojaunujom, Tpeha obaBjerTajHuM ciyx0aMa u ciinyHo). Mehytum, nu-
CKyTaOWITHO je JIa JIX je OBaj KPUBHUYHOIIPABHY MHCTUTYT MTPUMjEHIBbUB 1 HA 0CO0€
KOjH C€ HaJla3e HIIP. Ha CPEIbEM HUBOY Y JbECTBHIIM KOMaH 10Bama.'* UnmbeHua
je 1a OHM KOHTPOJIMIILY TUO OPraHN30BaHOT arapara u Jejerupajy Hapehema Ha
KOHCTeNaInjy 13 Koje Tpeda 1a mpou3ul)y n3BpIINOIY KPUBUYHHX JIjeIa U, C THM
y Be3u, He Ou OwmIto onpasaano oapehn UM cTaTyc mocpeaHor W3BPIINOLA.

3amjen/buBOCT (PyHruduANTET). 32 TOMEHYTY CTPOTY XHjEPAPXHUjCKY
CTPYKTYpPY HaJI0BE3Yyje CE eeMEHT ,,3aMjE€HJBUBOCTHU * I KOja (DY HKIIHOHUIILY
y OKBHpY OpraHu3oBaHor arnapara Mohu. Hanme, y ciyuajeBuma ofg0Oujama u3Bp-
mema Hapeade, OyCTaHKa WM HeMOryhHOCTH J1a ce OHa M3BPIIM O CTPaHe

CaBEe3HHU Cy[ y pecyheHoM ciydajy ,,opraHu3alnijcke BIacTi Haj ajesoM™ u3 1994. ronune xo-
puctuo komOuHanujom PokcuHoBUX KpuTepujyma ca Llpeneposum (Schroeder) xputepujymMmom
CIPEMHOCTH 32 U3BPILCHE KpUBUYHOT Ajena, Bua. N. Jain, 172.

' Bua. K. Ambos (1998), 228. Cynporso oBome, Ocuen (Osiel) je ckentuuan npema Pok-
CHHOBO]j TIPUBPKEHOCTH CTPYKTYHPAHOM U XHjE€PapXUjCKH OPraHU30BAHOM arapary KOju ce KO-
PHCTH 32 M3BpILCHE KPUBHUHUX Jijesia U cMaTpa 1a cy HedopmaliHe CTpyKType Mohu edukacHu-
j€ Cpe/ICTBO 3a M3BPIICHE KPUBHYHUX Jjera, Bu. N. Jain, 194,

12V nuramy je ,,... beciipujexopro ynkyuonucamwe ailapamia moliu Kao xujepapxujcxu
yspciio cupykiypanne opzanusayuje’, Bua. 1. Bojanié, 76.

13 OBaxko Pokcun, Buj. T. Weigend, 97.

4V Teopuju cy mprUCyTHa MHIUbEHA ITpeMa KOjiMa TI0CTOje TP HUBOA M3BPIIHIIANa KOJ
0BOr'a KPMBUYHOIIPABHOI HCHTUTYTA: IIPBH U YjSIHO HAJBHIIM HUBO I/[j€ CE HAJIA3M M3BPIIMJIALL
KOjU TEHEPATHO MJIaHUpPa U3BPILCHE KPUBUYHUX Ajena (Fiihrungstiter), cpeamu HUBO TAjE ce
HaJase (Ca)U3BPIINOIH KOjU KOHTPOIHITY THO OPraHU30BaHOT anapaTta Mohu (Organisationstdter)
u Tpehu, HajHUKU HUBO HAa KOME Cy HaJjla3e HeOCPEAHH U3BPIIUOLN KPUBHYHUX Ajena (Ausfiih-
rungstidter), Bua. K. Ambos, 149.
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JEIHOT JUIa, Ha ’eTOBO MjECTO J0Ja3H HEKO IPYTH KO je CIpeMaH Aa TMOCTYITH
o m3matoM Hapehemy. 360r Tora ce Kaxe Ja je KpyT JIUIa Koja IMPEICTaBIbajy
MOTEHIUjaJIHe, @ HEMOCPEIHEe U3BPILINOIEC KPUBHYHUX Jjeja, YCTBAPH MHOIITBO
,,TOUKOBa y CTpOjy amapara Mohu‘!>, rjije je cBaku M y CBAKOM TPEHYTKY 3amje-
FbUB YKOJIUKO je TO HEOIXOIHO y CBPXY YCITjEIIHOT OCTBApEha KPUBHIHOT Jjesal.
KpuBnuuHO njeno y cBakoM ciiydajy OMBa M3BPIICHO U 0c00a U3 MO3aJAMHE HE
MOpa HHTH Ja 3Ha 3a HemocpeaHor n3spumrona. Kazna je y nuramy 3aMjembUBOCT
Kao jeZlaH OJ1 eJleMeHaTa U3BPIIeHa KPUBHYHUX JIjesIa O/l OPraHW30BaHOT arapa-
Ta MOhM, MUTAkE je J1a JI CE OBaj EIEMEHT MOJKE TTIOCMATPATH Kao oIy dyjyhu.
Poxcun u HImuaxojsep (Schmidhduser) noTeHImpajy oBaj kputepujym'’ 3a pas-
UKy on Xepubepra (Herzberg) xoju, mpuxBaTta eJIEMEHT ,,3aM]CHUBOCTHU , Al
YjeIlHO 3aKJbyuyje Ia U ,, CUPEeMHOCT 3¢ akyujy** ofdallyje TUIUYHY HeU3BjECHOCT
on ycmjexa.!'® Kputrka kputepujyma 3aMjesHBOCTH 10431 10 H3paxkaja i KO
Ocuena (Osiel) mpema KOMe je OHa YIUTHA Y T3B. ,,MaJIUM OpraHu3anujama’ jep
Ce WIaHOBH He MOTy Tako Jyiako 3amujenutu'’. lllpenep (Schroeder) Taxohe uuje
MHIILJbEHa J1a 3aMjeEUBOCT MIPEACTAaBIba OJTydyjyhn eneMeHT 3a 3acHuBame
OBOT KPUBHYHOIPABHOT HHCTUTYTAa UCTHYYhU 14 ,,...3aMjerusociu omozyhasa y
CBAKOM TUPEHYIUKY HAbasKy ,,cpedciuasa’’ 3a uzepuierbe KpusuuHos ojed, aiu He
u we2os 00nyuyjyhu paznoz*.?’ Y cMucity HaBeJICHOT, U3/[Baja CE U FErOB apryMEHT
Jia je 3aMjemUBOCT Y CMHCITY oliyudyjyher exeMeHTa 3a W3BpILEHE KPUBHYIHOT
Jjena Kpo3 OpraHu30BaHu anapar Mohu ynuTHa y CiydajeBUMa OCIbeIbHIX YJla-
HOBA y JIaHIly U3BpIIEH:a, I1je Hajuemhe n3ocTaje Ipyro auie Koje he 3amujeHu-
TH IPETIIOCTaBIHEHOT N3BPIINOIA KPUBHYHOT J[jeia K CaMO W3BPIINTH KPUBUIHO
njemno. Ilopen 3aMjemUBOCTH, ONpaBAaHo Tpeda W3IBOJUTH U APyTe 00jeKTUBHE
eJIeMEHTE KOjU C€ MOTY jaBJbaTH M OMTH PEJICBAHTHU 3a U3BPIICHEC KPUBUIHOT
Jjena Kao HIIp. ,,0€3YCA08HA ClpeMHOC ' 3a TIPENy3UMambe palkbe U3BPIICHA
(mpema Llpenepy npencraBiba Haj3HAYAJHH]Y KAPAKTEPUCTUKY OPraHU30BaAHOT
amapara Mohn),?! uM eBeHTYaJIHO PAaBHOAYIIHOCT KOja C€ MOXKE MOjaBUTH Ha
CTpPaHU HEMOCPEIHOT M3BPIIHOLA KPUBUYHOT Jjena.??

JjesioBam-e H3BaH MPABHOT NMOPeTKA. 3a MOCTOjarbe OBE KPUBUUHOIIPABHE
(urype 3axTjeBa ce 1 JjelIOBamb-e N3BaH IPaHMIIA IpaBHOT opeTka. Hanme, opranu-

15 Bua. B. Kam6oscku, 136.

16V nuramy je T3B. HEraTHBHA 3aMjEHUBOCT. [10pe/l HABEIEHOT, Y MPAKCH je MPUCYTHA U
T3B. MO3UTHBHA 3aMjeHUBOCT KOja IIOCTOjU Kaa 0co0e U3 1M03a{nHe U3 MHOLITBA MOTEHIIMjATHUX
M3BpIIHIana Oupajy HajkBatu(UKoBaHuje 1a OM ce Ha Taj HAYMH UCKJbYYUIa MOTYRHOCT 13 KpH-
BUYHO JIjeJI0 OCTaHe Hen3BpIIeHo, Bua. K. Ambos (1998), 228.

17 3a PokcrHa je 0Baj eieMeHT Haj3Ha4yajHuju, Bu. K. Ambos (1998), 228.

18 Bun. K. Ambos (1998), 228; Friedrich-Christian Schroeder, ,, Tatbereitschaft gegen Fun-
gibilitit”, Zeitschrift fiir Internationale Strafrechtsdogmatik 11/2009, 569.

19N. Jain, 194.

20 Bugp. F. C. Schroeder, 570.

21 Bug. F. C. Schroeder, 569; K. Ambos (1998), 229.

22 Oako Ocueun, Bua. N. Jain, 194.
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30BaHM amapaTr MOhH KOjH CTOJH Ha pacroiaramy 0CoOu U3 TI03aMHE YBUjEK ONCTY-
Ta oJ1 mpaBwJIa mpaBHor nopeTtka. OH je Hajuenthe OopraHn30BaH y CKJIay ca IpaBH-
JIMMa MPaBHOT MIOPETKA, MaJla KPUBUYHOIPAaBHA JOKTPHHA TIOMHUIE M OPraHU30BaHU
amapar MohH y ciIy4ajy KpUMHHAJIHUX OparaHu3aliija yKOJIUKO Cy UCIYeHH OCTa-
JIM YCIIOBHU (CTpOra XHjepapXujcKa CTPYKTYpa U 3aMjermhUBOCT 4iaHoBa)>. Kana ce
TOBOPH O OPraHW30BaHOM arapary MohH yTeMeJbeHOM Ha IpaBUIMMa ITPaBHOT IO~
peTka Mopa OUTH PHjedH O FberOBOM MOTITYHOM OACTYTIAlby Off IOMEHYTHX MPaBHJIa.
OBgo 300r Tora 1mTo Hapehema u3ara 300r Be3aHOCTH TPABHUM MOPETKOM ITPECTa-
BJbajy HapehHBame KaXKHUBOT MOHAIIAka KOje He MPEACTaBIba KPUBUYHO JjeIo (Tj.
HE MOYKE c€ OKBAJIM(HUKOBATH Ka0 IMOCPEIHO M3BPIIMIIAIITBO) 300T BUIIET paHTra
BPHjEIHOCTH 3aKOHA YHje OIPeI0e UCKIBY YY)y MPOTHBIIPABHOCT KPUBHYHOT jea. >t
YV npyrom cirydajy, caMo OpraHHU30Bamke¢ OBAKBUX OpraHU3aIlija mpeaBuheHo je Kao
KPHMBUYHO [IjeJI0, & OPraHu3aTOPH OJroBapajy 1o MpUpOIH CTBAPH U 33 CBA KPUBHY-
Ha JIjeJia Koja ce M3BpIIe Of] YIaHOBa opranuzaiyje. KamOoBckr HaBoaM mIpuMjep
OpraHU30Bamba 3JI0YNHAYKOT YIPYKEHha K0 CAMOCTAJIHOI KPUBHYHOT JjeJia Taje
OpraHu3aTop OAroBapa M 3a KpMBHUYHA Jjeia U3BPILICHA Ol CTpaHe KPUMHUHAIHOT
YIpPYKEHmba YKOJIHUKO je OPraHu30Ba0 U PyKOBOIH YAPYKEHEM, YKOJIUKO je IPUCYTaH
XHjepapXujCKU OMHOC KOjU HCXO/Yje 0e3yCIOBHOM MOCTyIIHOMINY y BE3U Ca N31aTUM
HapenbaMa M YKOJIMKO Cy KpHBUYHA Jijeia HeNOCPEAHNX M3BpILIMIana o0yxBahena
reHepaHuM yMulibajeM.”> C THM y BE3H MU U HE MOXKEMO Y Stricto sensu TOBOPUTH
0 OJICTYTIakby OJ1 [TPABHOT MOPETKA Y AMjeITy KOjH Ce OJHOCH CaMO Ha U3BPILCHE KOH-
KPETHUX KPUBUYHHUX JIj€NIa; OBJIje Cy CBE JIjeTIaTHOCTH (Ol OpraHn30Bama Ia J0 u3-
BpIIICHa KOHKPETHOT KPUBHYHOT JIjesia) CYIIPOTHE NPaBHIIMMA IIPABHOT TIOPETKA.

3. OHOC ,,OPTAHU3AIIMIJCKE BJIACTU HA AJEJIOM*
N CAU3BPLIINITAIITBA

VY KpUBHYHONPABHO] JTUTEPATYPH HUCY CTpaHa cXBaTarma MpemMa KojuMa
CUTYyalllje Koje CaJpKUHCKU OJroBapajy OpraHM30BaHOM amapary Mohu mpen-
CTaBJbajy y CTBapu cau3Bpiniadko yuemhe. C TUM y Be3H, CAaU3BPIINIAIITBO

23 C tuM y Be3M, Ko AMOOCa ce pasiiuKyje T3B. ,,HOPMAIHO Clllarbe Upashos Hopetika’ Koje je
00aBE3HO J1a Ce CYIPOTCTaBIba KPUMUHAIUTETY U T3B. ,,U30UaUeHOM* TIPABHOM IOPETKY Oa3HpaHOM
Ha TajHOM IUIaHy BJIajie KOjH je yCMjepeH Ka OCTBapery KpUBHUYHUX Jjerna... FIcTo Tako, oBa KpUBHY-
HOIIpaBHa (hUTypa MOCTOJH 1 KOJT arapara Kojy ce Hajlaze y CHMOMO3H ca Jp)KaBOM Kao IITO je CITydaj
ca CununujanckoM MadujoM min KomyMOHjcKUM KapTenuMa Jpore, Koje IIpeMa ay Topy HECY OJ[BO-
jeHe OJ1 3aKOHa aJIi He IPe/CTaBibajy ApkaBy, Beh ,,mapa npxasy*, Bua. K. Ambos (1998), 243.

24 Bug. 1. Bojani¢, 76; N. Jain, 177.

25 Bug. B. Kam6oscku, 138. O oBuM elieMeHTHMA BiL. join U Muuio Boukosuh, ,,Kpumunai-
He rpyIe u opranusauuje’, 36opnux padosa Ilpasnos gaxyniveitia y Hosom Cady 1-2/2008, 300-302.
O opraHH30Bamy 3JI04HHAYKUX yIpyKema yrop. Jparuma J[paknh, ,,OpraHu3oBame 3M04HHAYKHAX
yIpyKebha Kao 00JIIMK Cay4eCHHUIITBA Y CBETIY O0pOe NPOTHB OPraHU30BAHOT KPUMHUHAIHTETA,
360pnux padosa Ipasnos gaxynimeiua y Hosom Cady, 1/2005, 225-239.
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3acTtynajy Jemek/Bajrenn (Jescheck/Weigend), bayman/Bebep (Bauman/Weber),
Orto (Otto), u Jaxobc (Jakobs).?® Jemek/Bajren apryMeHTyjy TO YHECHUIIOM 2
Ce 3ajeTHUIITBO OJUTYKE O H3BPIICHY Jjela YCIOCTaB/ha KPo3 CBHjeCT Bo)CTBA U
M3BpLINTEIbA Ja ofApeheHo njeno niaum Buile BUX Tpeda aa Oyny W3BPLICHH Y
CKJIaJly ca JaTHM YITYTCTBUMA (ceujeciu tupeba oa ,,0y0e y ckaady ca iy mciieu-
ma nunuje”)?’, nok bayman/BeGep 3a nocTojame causBpuiniadkor ydenrha se
3aXTH]j€Ba]y MOCTOjarh¢ TUIHNX KOHTAKATa U 33jeTHUIKOT TUTAHUPAFha; TOBOJHHO
j€ MOCTOjarbe U ,,iluxo YCluociiasbene carnacHocTu. 8

Oprann3oBaHu amapat MohM Kao HA4MH U3BPIICHa KPUBHIHUX Jjeia HE
MOK€ e MIOMCTOBUJETUTH Ca CAaM3BPLIMJIAIITBOM. Y Tpakewy AUCTUHKIIN]jA Tpe-
0a mohwm oxr enemeHara can3BprmiamTa. Canm3BpIIIIIAIITBO (feem. Mittditerschaft),
objenumyjyhu qocTymnHa Teopujcka’® U HOpMATHBHA CXBaTama, MOCTOjJU Kaja
JIBa WJTM BUIIIE JTUIA Y3 CBHjECT O 3ajeTHUYKOM J[jeIOBamky Mpeay3uMajy (yMH-
[IJbAJHO WJIM HEXaTHO) Pajiby M3BPIICHa KPUBUYHOT JjeNa Uik Ha IpyTH (OuTaH)
HaYWH YMHUIJbAJHO OCTBApPYjy KPUBUYHO Ajes0. JacHO ce yBul)ajy OCHOBHH eJe-
MEHTH OBOT MHCTHTYTa; pHjed je 0 CyOjeKTUBHOM €JIEeMEHTY KOjH C€ jaBjba y
BHAY CBHJECTH O 3ajeTHUYKOM HU3BPINCHY KPUBHYIHOT Jjesia U O 00jeKTHBHOM
€JIEMEHTY KOju ce MaHH(ECTYje Y 3ajeTHUUYKOM OCTBAPEHY Palhe H3BPILCHA UITH
3ajeHUYIKY HA HeKH ApyTH (OWTaH) HAYWH JOIPHHOIICHY OCTBapeHha KPUBUIHOT
njena. Ha cy0jekTHBHOM IUTaHy, KO (Ca)M3BpIIMOLIA KPUBUYHOT Jijeia 3aXTHjeBa
ce NIOCTOjame yIpaBibauke BoJbe. Tpasku ce BOJba O N3BPIICHY KPUBHYHOT JIjena,
BOJbA Ja C€ JOMUHHUPA Yy MPOIECY HEroBOr U3BpLICHA; MOjelnHal, 1a ou Ono
cam3BpIIIIIaIl, Tpeba aa Oyae KoayTop OMIYKE O Ajelly U O 3ajeTHUIKOM H3Bp-
mety.>? ObjekTHBHA KOMIIOHEeHTa (pema npeosnal)yjyhoj Teopuju ,,Bnactu Haz
njesroM*) je IpUJIoT yYeCHWKa KOj! je TaKaB Jia ra CTaBJba y MO3UIIH]Y M1a OH Ha
outan, omryuyjyhu, nmpBopaspenan HaYMH NapTHIHUIINPA Y U3BPLICHY KPUBUYHOT
njera. Kom can3BpmmiiammTsa prjed je o IjeIaTHOCTHMAa KojuMa ce OUTHO (erhe-
blich) nonpuHOCH U3BPIICHY KPUBUYHOT Jjeja, U KOje YUHE JIa je JINIIC HOCUIIAII

26 C. Roxin, 52.

27C. Roxin (2006), 294 — 295.

28 C. Roxin, 52.

29 Cau3BpILIMIALITBO je Pa3IHINTO AeGUHICAHO U Y TEOPHjH KPUBHYHOT ITpaBa. Ha mpumjep,
OHO Ce€ IreHepaIn3yje Kao caMOCTalaH OOJIMK M3BPIIMIIANITBA KOjH MOCTOJHU ,,VKOIUKO GULULE TUYA
3ajeonuuku uzepwe kpusuuro djeno”, Bua. C. Roxin, 77; /Heine/ A. Schonke; H. Schroder, 514. lo-
Jymre, Mory ce mpoHahu 1 HerTo Jpyradnja oapehema; Hiip. mo Benueny (Welzel) cau3BprumiamTso
Jj€ ,,Ha guwe byou Ho0UjebeHO U3BpUlerbe MelycoOHO T08e3aHUX C8PCUCXOOHUX TAPYUJATHUX PAOTHU
iipema jeonoj 3ajeonuuxoj oonyyu o padru', 3a Maypaxa (Maurach) ,,causzspwunay je onaj koju be3s
JIUYHOZ U3BPULera Had3upe tipoyec uzspulersa, yipasasa u enaoa ioctuyiyuma..., Bua. Hemempko
JoBanuesuh, Ioociipekasare — 0OMUK CAYHECHUWTIBA U CAMOCIUATHO KpusuuHo deno, beorpan
2008, 87. ITo dornepy (Vogler) can3BpmInIaIITBO j€ ,,C8/€CHO U 80bHO capahugarse y U3gpulersy
Kkpusuuno?Z ojeaa’, Bua. Theo Vogler, ,.Versuch und Racktritt bei der Beteiligung mehrerer an der
Straftat”, Zeitschrift fiir die gesamte Strafrechtswissenschaft* 2/1986, 337.

30 OBaxko Beunen, Buj. Franjo Bacicé, ,,0 saizvrsilastvu®, Nasa zakonitost 1/1982, 17.
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MartepujaliHe BIacTh Han mjemoM. OBa paama je MmoBe3aHa ca JjelaTHOCTHMA
KOje Mpeay3umMajy ApyTH YYSCHUIIH Yy U3BPILICHY KPUBHYHOT Jjejia Ha HAuMH Ja
ux OuTHO Aomymyje,’! 3acHuBajyhu 3ajeqHUYKY ((PyHKIIMOHAIHY) BIIaCT HaJl
njesnom. OHO IITO ce Ipeny3uMa, Hako HHje Pabha H3BPLICHa, Y ()Y HKIIMOHATHOM
CMHCITy MOpa OWTH OXl BEJTUKOT 3Hadaja ¥ BPHjSIHOCTH 32 peaanu3aiujy KpuBrud-
Hor ajena.’? Pujed je o ajenarHocTHMA 0€3 KOJUX KPHBUYHO [jEJI0 MPAKTUIHO
He OM MOTJI0 OMTH OCTBAPEHO, Tj. IjeIATHOCTUMA ITyTEM KOjUX C€ OCTBapyje mpa-
Ba JjoMuHaNuja y njeny. OBaj ,,KJbyYHH MOJI0XKA]" CAU3BPIIHOIA U K-ETOBE PaIhe
mocTojahe y cimydajeBuMa kaja je Ta JIjeJaTHOCT, KOjy Tpeda Impemy3eTH, TAKBOT
3Hauaja Aa Ou O6e3 weHe peanuzanuje Ouio oHeMoryheHo U3BpLIeHe KPUBHYHOT
njema. Cama Beh HUje TEIIKO YTBPAUTH TOMEHYTY JUCTUHKITH]Y H3Melyy opranu-
3aIlMjCKe BIIACTU Ka0 HAYWHA M3BPIICHa KPUBUYHOT Jjejia U Cau3BPIIIIAIITBA.

Pasznore 3a Herupame can3BpIIuIaITBa TPeda MOTPAKUTH TPEBACXOIHO HA
cyOjexTrBHOM TaHy. Cau3BpIIMIIAIITBO MOAPa3yMUjeBa 3ajeTHUYKY OJTYKY 3a
M3BpIICHE¢ KPUBUIHOT MjeNIa a 3ajefHUYIKa OJTyKa IOIpa3yMHjeBa MPEeTXOMHI
3ajeTHMYKH JOTOBOP J[Ba MJIW BHIIIC JIMIIA M HA OCHOBY TOTa MPENY3UMAahE PaIhe
M3BPIICHA KPUBUYHOT JjelIa FUTH APYTUX JjeJaTHOCTH KOjUMa ce OCTBpYje OMTaH
JOMPUHOC H-ETOBOM M3BpILEHY. To 3HAUM Jja CBakM (ca)u3BpIuImial Mopa OuTu
CBjeCTaH Jia [IjelTyje ca 0CTaInMa y U3BPIIEY KPHBUYHOT JjeIa i Mopa TO XTjeTH.>
Onnyxka ¥ 3ajeIHUYKO U3BPILICHE Jjelia MoBe3yje caydYeCHUKE H IHXOBE BOJbE U
JOTIPUHOCE ¥ jenHy 1jenuny. CBaku yUeCHHK je 3ajeHO ca APYTUM (ca)Hocumarr?
OJUTYKE O Jjelly U O TOME Ja 3ajeAHHUYKH u3Bpuie njeno. OBnje je Beoma OuTHA
3ajeIHUYKA ,,CyOjeKTHBHA Be3a™, KOja Ce OJHOCH Ha CBH]ECT O 3aBUCHOCTH, T10-
MyHkaBakbe CBOJUM JIOMPUHOCOM TYHUX JjeTaTHOCTH, alld U 0Ny HhaBamke TyhuM
JOMIPHUHOCOM COTICTBEHE jETaTHOCTH ® y M3BpIICHY KOHKPETHOT KPUBHYHOT
njena. Kox u3Bpiiema KpUBUYHOT Jijesia TyTEM OpraHM30BaHOT amapara Mohu
3ajeqHUYKE OJTyKEe O M3BPIICHY KPUBUYHOT Jjeja HeMa, 3ajeTHHYKa CarIaCHOCT
BOJbA HE MOCTOjH. TO a HeMOCPEeHU N3BPILIUIIAL KPHBUYHOT Jjelia jeAHOCTaBHO
UCITYHaBa HaJlore 0co0e 13 M03a/IMHE HE MOXKE Ce IIOCMATPATH Y CBJETIIY YHIhHE-
HUILIE Ja u3Mel)y BHX MOCTOjU 3ajeIHIMYKA OJUTyKa J]a U3BPIIe KPUBUYHO JjEI0,
HHUTH J1a TIOCTOjH 3ajeMHUYKa Cy0jeKTHBHA Be3a KOja OINpaBaaBa Cau3BpIIHIIa-

3l Harama Tenuh, ,,Heke auieMe y Be3u 3aKOHCKOT [0jMa cau3BpLIMiamiTea“, Pesuja 3a
KPUMUHOLOZU]Y u Kpusuuro ipaso; 3/2009, 267.

2 H. llenuh, 267.

3 Haro Otto, Grundkurs Strafrecht — Allgemeine Strafrechtslehre, Deutschland 2004, 21.

3+ Oako Beutien, cynporao Maypax, Bun. H. Joanuesuh, 139,142.

35 Stefan Grabow, Stefan Pohl, ,,Die Sukzessive Mittiterschaft und Behilfe*, JURA — Juri-
stische Ausbildung 9/2005, 659. OBakBor cxBarama je Marendunrep (Ingelfinger) npema xome
IIJIaH O JjeTy CTBapa 3aBUCHOCT IMOjEAMHIIA O] lheTOBUX Cay4YeCHHKA y 3JI0YMHY, KOja je MOTHBH-
CaHa U3BPIICHEM CONICTBEHOT yJ[jesia y TOME YHHY.

36 TIpema lenepTy y cMucIy ,,CBH 32 jeaHor, jenan 3a ce’, Klaus Geppert, ,,Die Mittéter-
schaft (25 Abs 2 StGB)“, JURA — Juristische Ausbildung 1/2011, 32; ynop. H. Otto, 372.
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mtBo’’. OBJIje M30CcTaje JOroBOp, Mojela aKkTHBHOCTH; HeEMa Ty HUTH rpehyTHor
JOrOBOpa (KOHKITYICHTHE pajiibe) 3a M3BPILCHE KPUBUYHOT Jjena, fa 1a ce MPH3Ha
CaM3BPIIMIAIITBO. M3BpIuian KpHBHIHOT Jjelia He MOXe TIJIaH KOj! TIOCTOjH Ha
CTpaHu HapenOoaaBia yuuHUTH CBOjUM.>® Y3umajyhu y 003up Hampujen HaBeie-
HO, Hapea0a He MPeNCTaBiba 3ajeITHUYKY OJIYKY, Ca FbOM C€ HEIOCPEIHU U3BP-
HIMJan KpUBHYHOT Ajelia y KOHILY caMo carjamasa u To ouso 30or Beh mpenoue-
HE YUHCHHUIIC 1a MOYKE OMTH 3aMUjEHh-eH, OMIIO 300T TTOCTOjaha 0€3yCIIOBHE CIIPEM-
HOCTH 32 M3BpIICHE¢ KPUBUYHOT Ajera. 3ajeAHHYKa OIIyKa ce jaBJba Kao (PUKLH-
ja m3Mely ocTasor u U3 pasJiora IIITo ce Hapea0oaaBall ¥ U3BPIIUIIAIl HE TTO3HA]Y,
a BjepoBaTHO ce HMKazaa Hehe HUTH yno3HaTH. McTo Tako, MeljycoOHa cBHUjecT o
3aBUCHOCTH M3BPIIHJIAIIA KO OPTaHM30BAHOT amapara MOhM HUje UCTIOJbEHA jep
HE TIOCTOjH KOHKpETHU3alija U3BPIIMOLA KaJla je Y MUTamky OAHOC HaapeheHn —
nonpehenn: ko he To KOHKPETHO TIPEMY3EeTH Palby N3BPIICHA KPHUBUYHOT Jjelia
na Jia noMeHyTa csuject noctoju? Ca apyre crpane, HUje TEIKO YOUUTH IapaoKc
MIPUCYTaH Koj 0OpHYyTe pajiamuje noapehern — HaapeheHu: kako JOMyHUTH CBOj
JONPUHOC TOMPUHOCOM TYHHX NjenaTHOCTH, Aa JIK TO 3Ha4YH Aa noxpeheHn nHu-
[IHpa [jeIAaTHOCTH KOjUMa Ce€ OCTBapyje KPUBHUYIHO JjeJI0 O CTpaHe Hampehenor?
U na koHmy, Tpeba MOMEHYTH jOII jelaH apryMEHT KOjH He HJIE Y MPUIIOT
CaM3BPIIFIIAIITBA: KO beTa je 3ajeJHNYKa OJTyKa Koja Ioapa3yMHjeBa paBHO-
MPAaBHOCT BOJbA XOPU30HTAIHO 3acHOBaHa. OBa KOHCTaTaluja ce MPOTUBHU MPH-
pOIM OpPraHM30BAHOT amapaTta MOhH KOju TTOYMBa HAa CTPOTOj XHjepapXujCcKoj
ypehenoctu. UznaBame Hapehema (Hajaora) y OBakBUM YCJIOBUMA HE MTPECTABIba
HUIIITA JIPYTO JI0 BEPTUKAIIHO ypeleHe oHoce KOju He ,,TpIie’’ KOHCEH3yallHOCT,
OJHOCHO PaBHOITPaBHOCT BOJba. Ha 00jekTHBHOM muiany Tpeba camo uctahm na
HeZocTaje Beh MOMEHYTO 3ajeMIHIYKO H3BPIICHE KPUBUUHOT jeiia, HAPOIUTO
YKOJIMKO C€ Can3BPIIMIIAIITBO OTPAaHMUYH CAMO Ha CTaJIUjyM HU3BpILEHA.

4. OJTHOC ,OPTAHU3ALIMICKE BJIACTH HAJ JIJEJIOM*
1 IOJICTPEKABATHA

W3Bpuieme KpUBUYHOT Jjejia MyTeM OpraHM30BaHOr anapara Mohu Tpeba
pasrpaHUYHTH U Of] TOJICTPEKaBama. 3a MojeIHHE ayTOPe OBO pjelierhe je OIrKe
yCBajarby OJI OHOT KOje MOTeHIpa can3spiumiamtso.’’ [loncrpekaBame mpe-
CTaBJba NCUXWYKM YTHULA] HAa TJIABHOT M3BPLIMOLA KPUBUYHOL Jjelia ca UIbeM
Jla ce HaBeJle J1a IOHeCe OJTYKY Jla C€ KPUBUYHO J1jeI0 U3BPILH, HITU Ca LUIJbEM
Jla ce Ta OJUIyKa ,,yuBpcTu™. Te3a 0 moACTpeKaBamby UMa YTEMEIbEHE Y YNHEHULIU

¥ Tpema Pokeuny: ,, Caujeciui 0 ioctiojamwy 3ajeOnuure OupeKiuuse ne ipedciias ba 3ajed-
Huuky oonyky* Bua. C. Roxin, 52.

3 Cynporso Oto, Bua. C. Roxin, 52.

39 Bua. C. Roxin, 54.
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Jla U3BPIIWIIALl Hapea0e He MOKe OMTH UCTOBPEMEHO U CPEACTBO y pyKama Ha-
penboaasia.*’ YV nuramy je HOTIYHO MOIITOBAaE MPUHIIUIIA Ay TOHOMHE OJIr0-
BOPHOCTH IITO 3HAYH J]a HEMOCPETHH, KPHBHYHO OATOBOPHY M3BPIIUJIAIl HUjE
Huuuje cpenctBo. [loBogom HaBeneHor, PensukoBcku (Renzikowski) nctude na
10jaM OpPTaHU3aINjCKEe BJIACTH HAT IjEJIOM HHUje CIIOJUB ca IIOMEHYTUM HAYeIIOM
ayTOHOMHUje, Te KOHCTaTyje Jia je 3aMjelUBOCT XUIIOTETHYKA KaTeropHja Ha K0joj
ce He MOXKe 3aCHOBATH BJIAJIambe HaJl cpencTBoM. Hanarwe, Xepodepr je eKkcruiu-
TaH y TOME J1a Cy lbeMadyKH 3aroBjeqaunu (Xutiep, XajMiep) u3iaBameM Hape-
hema mounHuIN yOUCTBA, alld HE KA0 U3BPIINOIH, Beh kKao moacTpexaun.t!

VY [pusior YMBCHHIIN J1a U3BPILIEHE KPUBUYHUX Jjeia 0J] CTPaHEe OpPTraHH-
30BaHOT ammaparta Mohu He Tpeba TpeTHpaTH Kao MoACTpeKaBame Tpeda HaBeCTH
Y TO J1a CaMo TOJICTPEKABake HE OM MOTJIO y TIOTITYHOCTH J1a U3pa3y MpaBy OJl-
TOBOPHOCT HAJIOTOZIABIIA KOja j& ¥ IIPBOM TIaHy, a He akiecopHe mpupozae. OBmje
HAJIOTro/laBall yYeCTBYje y CBOME Jijeiy, a He Y jelty Apyrora. [[pyrum pujednma,
MaKo ce MOJICTpeKay 03HavaBa Kao ,,MHTEJIIEKTYaIHA TBOpAIl™ KPUBUYHOT Jijena,
OH j& YYECHUK y KPUBHYHOM JIjeJIy IPYrora, OAHOCHO KPUBUYHO JjeJI0 HE JKEJIH
Kao cBoje. theroBu mocTynmu ¢y ycMjepeHH! Ka CTBapamy WIIN YUBPIIhUBamy
OJIITyKe KOJI TIOJICTPEKHYTOT J1a U3BPIIIH KOHKPETHO KPUBUYHO J1jesio. JacHo je 1a
MPHIUKOM BpILICHha KPUBUYHHX JIjelia O] OPraHu30BaHOT anpara MoK HaIoro-
JlaBall He y4eCTBYje Y PaJlibH U3BPIIICHA Ik OH Ha JIPYTH HAYUH OCTBapyje ,,BIaCT
HaI AjerioM™, myTeM Beh MoMeHyTOr opraHu30BaHOT ampaTta Mohm. Y mpwuior
TOME JIa j& OH T3B. ,,IEHTPaIHA GUTYpa” TOBOPH U jeJIaH OJ] Ha3MBa YNTABOT KOH-
nenra: ,,M3Bpmunan n3a nucaher crona‘ (Schreibstdter), omHOCHO maJbuBa Pok-
CHHOBA OIlacKa Jia HUKO He nosHaje ,,IToacrpekaya usa nucaher crona“* 1 Ha
KOHITY, MOXJIa OM OBJIE MOTA0 CTajaTH jOII jedaH apryMEHT Y MIPUJIOT H3BPIITH-
JIAYKOT @ HE Cay4YeCHUYKOT (IOACTPEKAYKOr) aHTaKMaHa HAJIOrojIaBIia, a OH Ou
OMO MPUXBATILUB Y 3aBUCHOCTH OJ CJIO)KEHOCTH OPraHU30BAHOT arapara Mohu:
YUHHCHUIIA J1a HAJIOTOaBall Y TAKBUM CJTy4YajeBUMa YaK HUTH OKBUPHO HE IO3HA-
je TIOTEHIIMjaTHOT U3BPIINOIA HUTH KOHCTENAIN]Y U3 KOje OH Jomaszu®,

5. KOHIEIIT ,,OPTAHU3ALIMICKE BJIACTU HA /I JJEJIOM* 1
BEI'OBA ITPUMJEHA YV CABPEMEHOM KPMBMYHOM I[1PABY

KonuenT oprannzoBaHor anapara Mohu, Hope BbeMadKor npasocyha u na-
THHOAMEPUYKHUX 3eMaJba Koje Cy MO/ IUPEKTHUM YTHUIAjeM HleMauKe KPHBUYHO-

40 Bug. 1. Bojanié, 78.

41 Bux. C. Roxin, 54.

4 Claus Roxin, ,,Bemerkungen zum Fujimori-Urteil des Obersten Gerichtshofs in Peru®,
Zeitschrift fiir Internationale Strafrechtsdogmatik 11/2009, 566.

4 Cnuuno Pokenn, Bua. C. Roxin, 47.
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HpaBHE JOKTPUHE MPENo3HarT je U y Mel)yHapoqHoM KpuBHYHOM mpaBy**. Basba
TMIOJICJETHTH Ja j€ OH M KPEeHpaH YIpaBo 300T MPoILecyuparma HajTEeKNX KPUBUY-
HUX Jje]a KojuMa ce moBpehyjy 40BjeqHOCT U npyre BpHjeHOCTH 3amTHheHe
MmehyHapogHuM rpaBoM. Tako je jour moBoJoM ciaydaja AjxMaH KOHCTaTOBAaHO J1a
nocebaH 00JIMK OATOBOPHOCTH MOYHBA HA YHH-EHHUIIU J]a OpPraHu3alija uMa CBO-
je IujenoBe Tje CBaKu O IbHX MOPa PaAUTH 33jeIHO ca LUJbEM Jia C€ TIOCTHTHE
oapeheHu pe3ynTar, 10K YuTaBa OpraHu3anmja gjeiyje moJ AMPEKLIHjoM YOBjeKa
U3 103a/JInHE, KOjer UCIIPaBHO Tpeba 03HAYMTH Kao ,,KPUMHHATHH yM™“ ¥,

Kana je pujeu o caBpemenoM Mel)yHapoJTHOM KPUBHYHOM IIpaBy, Tpeba uc-
tahu J1a cy moj yTuiiajeM TeopHje BJIaCcTH HaJl J1jeJIOM KpEeUpaHa U pjellictha Koja
ce MpuMjemyjy y pakcu Meh)yHapoJHUX KpUBHYHHX CyaoBa. Taunuje, Pumcku
cTaTyT y wi. 25. npeasula obnuke ydenrha y ocTBapermy KpUBUYHOT Jjena, u3-
Meljy ocTaior u mocpemHo m3BpmmIamTBo (,,Cxaaono ogome Cidautyiuy c6ako
je KpusuyHo 002080paH U HOOI0NHCAH KANHCHABAILY 3d KPUBUUHO Ofelio U3 Hadle-
arcnociuu Cyoa ako: (a) iaxkeo KpUGUUHO Jjeo HOUUHU CAM, Y CAYHeCHUWIUBY Cd
opyZom ocobom unu iyiiem opyze ocobe, be3z 0b3upa 0a 1u je ta opyea ocoba
cama kpusuuHo 002060pHa...)*®. bes npeTeHsuje 3a IeTaJbHUjOM e1abopanujom
pehu hemo camo na je mpetpecHo Bujehe MelyHapogHor KpUBUYHOT cy/a Tie-
JIUpaio 3a, 1 mpuxBaTuio PokcuHOBY TeopHjy y ciayuajeBuma JlyGanra (Luban-
ga) u Karanra (Katanga) y natepnperanuju ui. 25 (3)(a) Craryra. Oxn 3Hauaja je
CTaB M3peUeH y MOrJeAY MPBOHABEICHOT Y KOME je MOTBpHEeHO Jla ce KOHTpoJa
HaJI TUPEKTHUM U3BPIIUOIEM MOXKE Takohe OCTBApUTH MyTeM OpraHu3aluje u
Jla Cy TaKBU CITy4ajeBH 3a MehyHapOTHO KPUBUYHO mpaBo peneBanTHuju.*’ [Topen
OBOT'a, IOTEHIIMPakhe OPraHN30BAHOT armapara MoOhH Kao MmoceOHoT 00JIMKa OATO-
BOPHOCTH Yy TIpakcu MeljyHapomHOT KpUBHYHOT Cy/ia 3a OMBIITY JyrociaaBujy yoda-

440 oBOME M KPUBHYHOIIPABHIM HHCTHTYTHMA Y Me)yHAPOIHOM KPUBHIHOM TIPABY BH/I.
gnaHak Kai Ambos, ,,Remarks of the General Part of International Criminal Law*, Journal of
International Criminal Justice 4/2006, 660 — 673.

45 C mpaBom Onun (Ohlin), Bun. Jens David Ohlin, ,,The Combatant’s Stance: Autonomous
Weapons on the Baterfield*, International Law Studies, 1/2016, 8.

46 Bua. Cratyt MehyHapoasor kpusuuHor cyzaa y Pumy (Rome Statute of the International
Criminal Court), crynuo Ha caary 01.07.2002. ronuste, npey3seto aana 26.04.2017. ronune ca cajta
https://www.icc-cpi.int/nr/rdonlyres/ea9aeff7-5752-4£84-be94-0a655¢b30e16/0/rome_statute en-
glish.pdf. Cratyt mel)ynapoasor kpuBu4HOr cyza 3a 6uBury JyrociaBujy IpuxBaTta MOHUCTHUKH
MoJien u3Bpiuiamtsa (,,Ocoba koja je inanupana, H00CUpexasald, Hapeound, HoYUHUIA UIU Ha
Opyeu HauuH HOMO2ZNA U HOOPAHCANA TIAHUPARsE, UPUTIPEMY UIU U3BPUICH»E HEKOZ 00 KPUGUUHUX
Ojena nagedenux y..."*), Bua. Craryt Mel)ynapoaHor kpuBu4HOTr cyza 3a Ousiny Jyrociasujy (Sta-
tute of the International Criminal Tribunal for the Former Yugoslavia), ctymmo na caary 25.05.1993.
roauHe, mpeysero nana 26.04.2017. ronune ca cajra http:/www.icty.org/x/file/Legal%20Library/
Statute/statute_sept09 bces.pdf. O onmTum o0nuIEMa ONTOBOPHOCTH Y PHMCKOM CTaTyTy BHI.
Bpanucnas Puctuojesuh, ,,O ommtum obiumnuma kpusuie y Pumckom craryry”, 36opHux pa-
oosa Illpasnos gaxyniieiia y Hosom Caoy, 1/2008, 627-645.

47 Bun. Elies van Sliedregt, Individual Criminal Responsability in International Law, Oxford
University Press 2012, 87.
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Ba C€ Y M3JBOjeHOM MHUINLbewy cyauje [llomOypra (Schomburg) y cnydajy I'y-
vamourcen (Gucambitsi). MelhyTim, ioky1iaj yBohema mocpeHor H3BPIINIAIITBA
HUje HAMIIIA0 Ha aJICKBaTaH OJ[a3UB; Ca jeJIHE CTpaHe 300r TOra IITO je y TPaKCH 3a-
CTYTJbEH KOHIIENT YAPYKESHOT 3I0YMHAYKOT MOJyXBaTa, JIOK je ca Ipyre CTpaHe
M30CTaJIO JeTajbHUje HCIUTUBAKE U 00jalllibehe MOCPETHOT 3BPIIMIAITBa. 4

Ha xpajy, 3Ha4ajHo je uctahu u 1a je npecyaa OUBILIEM MEPyaHCKOM Ipe.-
cjennuky Oynumopu (Fujimori) yreMesbeHa Ha IOCPEAHOM HU3BPLIMIALITBY ITy-
TeM opranu3oBaHor amapara Mmohu*’. Cyn je y oBoM city4ajy BohjeH POKCHHOBUM
KoHIETTOM” IOTBP/IMO TIET eJIEMEHATa KOjU yTeMeJbYjy KPUBHUHY OJrOBOPHOCT
Ha OCHOBY OpPraHM30BaHOT arpaTta MONM U TO: MOCTOjake XUjePapXHUjCKU YCTPO-
jeHe opranmu3aije (OCHOBHH YCJIOB), KDHBUYHO OJTOBOpPaH KOMAaH/IAHT Kao WH-
MHUPEKTHHH U3BPIIUJIAL, OINjeJHCHOCT OpPTaHU3aIlM]je O] TTpaBa (IjeIoBakbe BaH
MIPaBHOT TTOPETKA), 3aMjEILHBOCT U TIOCTOjarh¢ HEMOCPETHOT N3BPIITHOIIA KPUBUY-
HoT jjena (moceGHu ycoBm).>! Tpeba uctahu na ce mpuMjermEeHH KOHIIETIT Opra-
HU30BAHOT anpara MoK y OBOM CIIy4ajy MOKa3ao KOPUCHHUM 3a MPOLIECYHParhe
BHCOKO PaHTHPAHMUX M3BPIIIIIANA KPUBUYHHX Jjeria.

6. 3AKJBYHAK

Konrenrt ,,Opranu3aiujcke BJIACTH HAJ JjEIOM™ MaKO HACTAO MPHje BHILIES
0/l I10J1a BHjEKa M JIaHAC je MpeaMeT OpOojHUX paciipaBa. JacHO je Jla KpUBUYHO-
MpaBHA TeOpHja HHje JeANHCTBEHA Yy TIOTJIeAy 3aCHUBajyhnx eneMeHara oBora
WHCTUTYTA (CTpora Xujepapxuja, 3aMjelHBOCT, [IjeTIOBabE BaH MTPABHOT TIOPETKA).
[Ipuje cBera, BUAJGUBO je J1a je OBaj KOHIENT MTPHM]EHUB KaKo Y JIP’KaBHUM TaKo
W y BaHJPKaBHUM CTpyKTypama. FcTo Tako, Tpeda ce carfiaCuTH U ca YHHCHUTIOM
Jla je IPUMjCUB U Ha Cpellih-eM HUBOY pyKoBohema. Hanasbe, ncnpaBHUM ce vu-
HE CTABOBOBH JIa 3aMjCHHBOCT caMa 3a ce0e MOKEe CaMo jeTHUM JIHjEJIOM Jia Ofl-
TOBOPH 3aXTjeBHMa 32 IIOCTOjarhe OBOT KPUBUYHONPABHOT HHCTUTYTA; ,,HHCTAHT
3aMjeUBOCT HHUjE yBHjeK MOryhie ocTBapuTH, TO MOXKE OUTH YUTaB MPOLEC, 10K
y HEeKHM ciydajeBuMa GpyHruOumHocT Huje HUTH Moryha. C TiM y Be3u, oHa ce
camo y KOMOMHAIIMjU IPYTHM eJIEMEHTUMa, TIPEBACXOIHO CIpeMHoIINy 3a U3Bp-
HIeHe KPUBUYHOT Jijesia, MOKe O3HAYUTH Kao jefiaH of 3acHUBajyhux eireMeHaTa
MOCPEIHOT M3BPIIMJIANITBA Y CMUCITY KOHIIETITa OPraHM30BaHOT arapara Mohu.

HecmopHo je ma nmuiie Koje BPIIM KPUBHYHO JjeJI0 U3 M03aIuHe KOpUcTehu
CBOj TIOJIOXKA] Y CUCTEMY (Ap’KaBHE) BIIACTH, 3aMjCHHBOCT JIUIIA KOja ce Hajla3e

48 Bug. N. Jain, 180 — 181.

4V nmepuony merose BiaJaBuHE BPIICHH CY 3JIOYMHHU [IPOTHB YOBjEIHOCTH U IPYTa KPH-
BMYHA Jjjeria 3a IITO je Ha Kpajy u ocyheH Ha ka3Hy 3arBopa ox 25 ronnna. O oBOMe AeTalbHU]E
Buza. K. Ambos, 137 — 158.

50 Aytop roBopu 0 4yeTHpH ycioBa, o oBome Bua. C. Roxin (2009), 565.

STK. Ambos, (pyc — HOTa 11).
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Ha HIDKHAM TIOJIOKAjUMa Y XHjepapXHjCKOj JbeCTBUIIH U BbUXOBY CIIPEMHOCT Ha
U3BpILEHE KPUBUYHOT jjena, Tpeba aa Oyne kpuBuuHO oaropopro. Hamehe ce
NHUTakbe KAKO KBATH(HKOBATH HErOBY J1jeIaTHOCT, 8 CAMUM THM OIPEAUTH ,,I1pa-
By Mjepy‘ oaroBopHocTu. Haj3acTynbeHnja Cy cxBarama Ja je y MUTamwy Io-
CPEIHO U3BPIIUIIAIITBO, HAKO Y CBOM aTHITUYHOM OOIIUKY, jep Ce, 32 Pa3JIuKy O
KJIACHYHUX CITy4ajeBa MOCPETHOT U3BPIIUIIAIITBA, PAJH U O KPUBUYIHO OJTOBOP-
HOM HEMOCPEIHOM M3BpIIUONY. Te3y mpema Kojoj ce paju O Cau3BpIINIAYKOM
yuemhy Ou Tpebano oxbanuTu 300T HETOCTaTKa CyOjeKTUBHOT €lIeMEeHTa, Tj.
3ajeMHUYKE OJTYKE J1a C€ U3BPIITH KPUBUTHO JjeJI0, KOja ImoIpa3yMHujeBa paBHO-
MPaBHOCT BOJbA M XOPU3OHTAIHY MOBE3aHOCT. HUTH jesiaH MOMEHYTH eleMeHT
HE MOJKE Ce IPUMHUJETHTH Y ClIy4ajy ,,Opranusainjcke BiIacTa Haj ajenom”. Ha-
Jajbe, TPOMUIIJbamka Koja TIOTEHIIUPajy Cay4YeCHUIITBO — MOJICTPEKaBame, He
oIpakaBajy Ha MMpaBH HAYMH yUerrhe oco0e U3 Mo3aauHe; OH YUSCTBYje Y CBOME
KPUBHYHOM Jijeny, a He y Tyhem. C TUM y Be3u MPUXBATJbUBA je KOHCTATAIIH]ja 4
NOJCTPeKaBame He OM MOIJIO Y TIOTIIYHOCTH Jia U3pa3u MpaBy OATOBOPHOCT Ha-
JIOTOJIaBIIa KOja je y MPBOM IIJIaHy, a He aKIIECOPHE IPUPOJIE.

[To ce THue MehyHapoqHOT KPUBHYHOT NIpaBa MPUXBaTamke KoHIenTa ,,Opra-
HU3AIIMjCKe BIIACTH HaJI JIjesioM" je celeKTHBHO. Mel)yHapoTHU KpUBHYHH CY/I je OBaj
KOHLICTIT TPUXBATHO; TIPHje cBera Kpo3 oapende CTaTyTa Koje Mo3Hajy KpUBUYIHO-
npaBHY QUTYPY TOCPETHOT M3BPLIMIIAIITBA, 8 3aTUM M Kpo3 CBOjy mpakcy. Ca npyre
cTpane He puMjehyje ce ma Mehyrapomau KpuBHYHU Cy 3a OUBITY JyrociaaBwjy
no3Haje KOHIenT ,,OpraHu3alijcKe BIacTH Haj ajerioM* i ra kopuctu. OH je 1o-
TUCHYT OJ CTPaHe MIMPOKO 3aCTYIJHEHOT KOHIICTITA ,,YIPYKEHOT 3JI04YHHAYKOT
Moy XBaTa™ M IOMHUILE CE CaMO Y CITydyajeBUMa M3/IBOJEHUX MUILIbEHHA, a KA0 jellaH
O] TIIaBHUX apryMeHaTa M30CTaHKa MPUMjeHe OBe KPUBHYHOIPaBHE QUrype u3-
JIBaja ce HeycarjameHoCT U leHa KpuTHKa y themaukoj, 3eMJbu U3 Koje oThYe.

Ha xpajy, Tpeba ncrahu na, nako n3asusa OpojHe mojieMuKe, KoHLenT ,,Opra-
HU3aIIMjCKE BJIACTU HAJl J{jeIOM" MOXKJ1a Ha HajOoJbU HauMH 00e30jehyje mporecy-
Hpamke U3BPIIMIIAIA y MPAaBUITY HajTSKUX KPUBHIHHUX Jjella y CydajeBuMa Kaja
Ce OHHU HE jaBJbajy Kao HEMOCPEIHU Mpely3uMadn pajaimbe u3Bpiicwka. [IpaBHOj
NPUPOIU BUXOBOT y4elrha He 0AroBapa OAArOBOPHOCT 3a MOJICTPEKABAHE 3aTO ILTO
HE y4ecTBYyjy y ajeny npyrora. OHU Jjerio ’keje Kao cBoje, alld He MPeay3uMajy
paamy U3BpIIeHa KPUBUYHOT JIjela, Beh mpexy3umajy ApyTy IjelIaTHOCT Koja Ha
o/Tyuyjyhu HauMH JOMPUHOCH H-ETOBOM U3BpILCHY. MeljyTuM, IpyTry H3BPIIHAOIH
(Ha HIDKEM HUBOY XHMjEepapXHjCKe JbeCTBHILIE) HE JjeNTyjy XOPH30HTAIHO ca HhUMa,
MpHje cBera y CMUCIY 3ajeTHIUKE OJUTyKe U IJIaHa J]a C€ U3BPIIA KPUBHYHO JjelIo,
a ce He MOYKe TOBOPUTH HUTH O CAM3BPIIMIANITBY. Mak ocTaje YnmeHUIIA Ja Cy
Hapen00aBIU U U3BPIINOIU Hapehema MojjeTHAKO 3HAYajHH, OJHOCHO KJbYUYHH
3a CHCTEMCKO OCTBapere KpuBHYHOT Jjena. CTora ce Kao jeJJHO UCIIPABHO pjelie-
e U3/1Baja J0YIIe aTUITUYHO MTOCPEIHO U3BPILIUJIANITBO KO/ KOTa, HAKO j& pHjed
0 KPUBUYHO OJITOBOPHOM HEMOCPETHOM M3BPIIHUOILY, 0COOY U3 MO3aMHE U HHeroBa
Jijena BaJba KBATH(DUKOBATH KA0 MOCPESTHOT H3BPIIHOIIA.
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Legal Nature ,,Organizational Power over the Act*
(Organisationsherrshaft)

Abstract: The commission of criminal offenses in the case of organizational
power over the offense (organized apparatus of power) today represents one how
important the issue is so dogmatic of criminal law. In criminal law there is no
unified position when it comes to the importance of the individual constituent
elements of this Istituti, a controversial and its legal nature, ie. whether it is the
indirect perpetration, incitement or complicity. The most correct ideas define it
as a form of indirect perpetration. The author analyzes the existing theoretical
concepts that deal with this issue and refers to the place and importance of this
institution in modern criminal law.

Keywords: indirect perpetration, control over the offense, complicity, inci-
tement, criminal law.
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Abstract: In addition to the European Union, other regional integration
projects have arisen in different parts of the world. One prominent example of
this is the Eurasian Economic Union (EAEU), which seeks to reintegrate the
former Soviet space. It includes among its members Armenia, Belarus, Kazakhstan,
Kyrgyzstan, and Russia. To a certain extent the EAEU draws inspiration from the
European Union, seeing it as model it can emulate and from which it can learn,
where appropriate. The EAEU is open to new members and also seeks partners,
including in Europe. An example of this is Serbia, which has expressed interest
in signing a free trade agreement with EAEU. From a purely legal point of view,
this may be possible, as it is not prohibited by Serbia’s SAA. However, such a
development may also have its problematic aspects, which includes Serbia’s
obligations if it becomes a fully-fledged member of the European Union and the
nature of the Common Commercial Policy (CCP).

Keywords: Regional Integration, Eurasian Economic Union, European
Union, Serbia, Free Trade Agreement.

1. INTRODUCTION

The phenomenon of regionalization can be said to be one of defining and
vital characteristics of international relations in the modern era.’The European
Union has been perhaps the greatest example of a supranational regional integra-

! The paper was created within the framework of programmes aiming the increasing of
quality of lawyer education (IX — 14/6/2/2017. contract number) (Ministry of Justice, Hungary).

2 Zhenis Kembayev, “Regional Integration in Eurasia: The Legal and Political Framework”,
Review of Central and East European Law, 41/2016, 158.
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tion process in modern times. It has seen a vast area of continental Europe come
together and create common institutions, laws, structures, borders, courts, and so
on. The model of the EU has served as an inspiration for other such projects around
the world, such as the Eurasian Economic Union (EAEU), which came into being
in 2015. It has been explicitly stated and repeated that the EAEU seeks, to a certain
extent, to emulate the EU in the post-Soviet space, claiming to learn from the suc-
cesses and mistakes of the latter. The EAEU can then be seen as a parallel structure
literally being created and formed on the borders of the European Union, which
purports to mirror it in certain aspects. Here there shall be a survey of the back-
ground to the formation of the Eurasian Economic Union, as well as an overview
of its institutional and legal structure. In addition, Serbia’s relations to the EAEU
shall also be examined. Due to various historical, cultural and geopolitical factors,
Serbia, despite its push towards European Union integration, has strong connections
to the states to the East of the EU, particularly Russia. These connections manifest
themselves in various ways, one of which is the attempt to pursue a multi-vector
foreign policy, which includes seeking to establish a meaningful and tangible rela-
tionship with the EAEU. The article shall attempt to examine the basic contours and
aims of this relationship, and the realistic possibilities for its deepening and expan-
sion in the context of Serbia’s EU candidate status and membership aspirations.

2. BACKGROUND TO THE FORMATION OF
THE EURASIAN ECONOMIC UNION

With the collapse of the Soviet Union, a single, deeply integrated economic,
political and institutional legal space was separated into 16 different states.? Prior
to the creation of the Eurasian Economic Union there had been various attempts
at forming international organizations in order to reintegrate this post-Soviet space,
the first being the Commonwealth of Independent States.* The CIS, though help-
ing to maintain certain links between former Soviet territories, through such
mechanisms as the mobility of labour and visa-free travel, was unable to put
forward a clear project for an integrated political and economic community.> It is
generally acknowledged that the modern thrust towards Eurasian® integration

3 Canan Atligan, et. al., “The Eurasian Union: An Integration Project Under the Microscope”,
Konrad Adenauer Stiftung International Reports, 2/2014, 8, http://www.kas.de/wt/doc/kas 36785-
544-2-30.pdf?140207134233, 10 June 2017.

4 Ibid.

5 Richard Sakwa, “Eurasian Integration: A Project for the 21st Century”, The Eurasian
Project and Europe: Regional Discontinuities and Geopolitics (eds. David Lane and Vsevolod
Samokhalov), Hampshire, 2015.

% The terms “Eurasia” itself is open to different interpretations and definitions, based on
different geopolitical preconceptions. Speaking in terms of purely physical geography, it may be
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began with a speech made in 1994 by Kazakh President Nursultan Nazarbayev at
the Lomonosov Moscow State University.’Following this, in 1995 the Russian
Federation, Belarus and Kazakhstan signed an Agreement on the Customs Union,
the aim of which was to remove trading barriers and encourage the economic
integration of these states.® Later came the Eurasian Economic Community,
formed in 2000 by Belarus, Kazakhstan, Kyrgyzstan, Russia, Tajikistan and Uz-
bekistan, the aim of which was promote the creation of a single economic space
and customs union among these signatory states.”Next, The Eurasian Customs
Union was formed in 2010, its original members being Belarus, Kazakhstan and
Russia, with it at the time being seeing as the foundation stone for a future “Eur-
asian Union.”'% After, the Single Economic Space or Eurasian Economic space
came into being in 2012."!

It is undeniable that Russia has provided the main impetus and force behind
attempts to reintegrate the post-Soviet space.'? Russian President Vladimir Putin
himself has described the collapse of the Soviet Union as “the biggest geopolitical
catastrophe of the century”.3In 2011, President Putin published an article in /z-
vestia where he set out his vision for a Eurasian Union. Drawing explicitly from
the example of the European Union, he stated that “It took Europe 40 years to
move from the European Coal and Steel Community to the full European Union.
The establishment of the Customs Union and the Common Economic Space is
proceeding at a much faster pace because we could draw on the experience of the
EU and other regional associations. We see their strengths and weaknesses. And

defined as the landmass between the Atlantic and the Pacific oceans. In terms of geopolitics, it
usually refers to the lands of the former Soviet Union, excluding the three Baltic states. See Kadri
Liik, Introduction: Russia’s pivot to (Eur)asia, Russia’s Pivot to Eurasia, European Council on
Foreign Relations, 2014, 6, http:/www.ecfr.eu/page/-~/ECFR103_RUSSIA_COLLECTION_290514
AW.pdf, 10 June 2017.

7 Eurasian Economic Commission, Eurasian Economic Integration: Facts and Figures, 2015,
6, http://www.eurasiancommission.org/en/Documents/broshura26  ENGL_2014.pdf, 11 June 2017.

8 [bid.

? Georgios L. Vousinas, “Eurasian Economic Community: Towards Integration. Economic
Challenges and Geostrategic Aspects”, Modern Economy, 5/2014, 951, http://dx.doi.org/10.4236/
me.2014.59088, 12 June 2017.

10 Tana Dreyer and Nicu Popescu, The Eurasian Customs Union: The economics and the
politics, European Union Institute for Security Studies: Brief Issue, March 2014, 1, http:/www.
iss.europa.cu/uploads/media/Brief 11 Eurasian_Union.pdf, 12 June 2017.

' Rilka Dragneva and Kataryna Wolczuk, The Eurasian Economic Union: Deals, Rules and
the Exercise of Power, Chatham House, May 2017, 4, https://www.chathamhouse.org/sites/files/
chathamhouse/publications/research/2017-05-02-eurasian-economic-union-dragneva-wolczuk.
pdf, 13 June 2017.

12 Zhenis Kemayev, “The Court of the Eurasian Economic Union: An Adequate Body for
Facilitating Eurasian Integration?”, Review of Central and Eastern European Law, 41/2016, 343.

13 Claire Bigg, Was Soviet Collapse Last Century’s Worst Geopolitical Catastrophe?, April
29 2005, RadioFreeEurope Radio Liberty, http://www.rferl.org/a/1058688.html 20 June 2017.
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this is our obvious advantage since it means we are in a position to avoid mistakes
and unnecessary bureaucratic superstructures.”'* Furthermore, drawing again
from the example of the EU, he stated that, “In fact, we are adapting the experience
of the Schengen Agreement that benefits Europeans as well as everyone who
comes to work, study, or holiday in the EU.”!* Furthermore, in Putin’s stated vision
of Eurasian Union, the creation of such a union is seen as a stepping stone for a
greater integration project with the European Union, “...take the two largest as-
sociations on our continent — the European Union and the Eurasian Union cur-
rently under construction. In building cooperation on the principles of free trade
rules and compatible regulation systems they are in a position to disseminate these
principles, including through third parties and regional institutions, all the way
from the Atlantic to the Pacific Oceans. They will thus create an area that will be
economically harmonised, but that still will remain diverse when it comes to
specific mechanisms and management solutions.”'

On May 29 2014 the Treaty on the Eurasian Economic Union was signed in
Kazakhstan, and on January 1 2015 it came into force.”Upon the signing of the
Treaty, President Putin declared that “Today we are creating a powerful, attractive
center of economic development, a big regional market that unites more than 170
million people.”'® The member states of the EAEU now include the Republic of
Armenia, the Republic of Belarus, the Republic of Kazakhstan, the Kyrgyz Re-
public, and the Russian Federation.!”

3. STRUCTURE AND INSTITUTIONS OF
THE EURASIAN ECONOMIC UNION

The Preamble of the Treaty on the Eurasian Economic Union sets out the
guiding principles of the organization and itsraison d’étre, and it is justified to
quote it at length.? It states that, “guided by the principle of the sovereign equal-
ity of states, the need for unconditional respect for the rule of constitutional rights

4 Vladimir Putin, “A new integration project for Eurasia: The future in the making”, /zves-
tia, October 4 2011, http://www.europarl.europa.cu/meetdocs/2009 2014/documents/d-ru/dv/
dru_2013_0320_06_/dru_2013_0320_06_en.pdf, 20 June 2017.

15 Ibid.

1 Ibid.

I7R. Dragneva and K. Wolczuk, 4.

18 Neil Macfarquhar, “Russia and 2 Neighbors Form Economic Union That Has a Ukraine-Si-
ze Hole”, The New York Times, May 29 2014, https://www.nytimes.com/2014/05/30/world/europe/
putin-signs-economic-alliance-with-presidents-of-kazakhstan-and-belarus.html? r=1, 25 June 2017.

19 Eurasian Economic Union, General Information, http://www.eacunion.org/?lang=en#about.

20 Treaty on the Eurasian Economic Union (Courtesy Translation), http://www.un.org/en/ga/
sixth/70/docs/treaty _on_eeu.pdf, 20 June 2017.
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and freedoms of man and national, seeking to strengthen the solidarity and coop-
eration between their peoples while respecting their history, culture and traditions,
convinced that further development of Eurasian economic integration shall serve
the national interests of the Parties, driven by the urge to strengthen the economies
of the Member States of the Eurasian Economic Union and to ensure their balanced
development, convergence, steady growth in business activity, balanced trade and
fair competition, ensuring economic progress through joint actions aimed at solv-
ing common problems faced by the Member States of the Eurasian Economic
Union with regard to sustainable economic development, comprehensive modern-
isation and improving competitiveness of national economies within the framework
of the global economy, confirming their commitment to further strengthen mutu-
ally beneficial and equal economic cooperation with other countries, international
integration associations, and other international organisations, taking into account
the regulations, rules and principles of the World Trade Organisation, confirming
their commitment to the objectives and principles of the United Nations Charter
and other universally recognised principles and regulations of international law,...”

Furthermore, Part 1, Section 1, Article 1.1-2 of the Treaty states that “The
Parties hereby establish the Eurasian Economic Union ... ensuring free movement
of goods, services, capital and labour within its borders, as well as coordinated,
agreed or common policy in the economic sectors determined under this Treaty
and international treaties within the Union” and that “The Union shall be an in-
ternational organisation of regional economic integration and shall have interna-
tional legal personality”.

With regards to the Customs Union formed by the EAEU member states,
Section VI sets out its “Principles of Functioning”. Article 25 states that “1. With-
in the Customs Union of the Member States: 1) an internal market for goods shall
be in place; 2) the Common Customs Tariff of the Eurasian Economic Union and
other common measures regulating foreign trade with third parties shall be ap-
plied; 3) a common trade regime shall be applied to relations with third parties;
4) Common customs regulations shall be applied; 5) free movement of goods
between the territories of the Member States shall be ensured without the use of
customs declarations and state control (transport, sanitary, veterinary-sanitary,
phytosanitary quarantine), except as provided for by this Treaty.”

Section 111, Article 8 of the Treaty sets out Bodies of the Union, which include
the Supreme Eurasian Economic Council, the Eurasian Intergovernmental Council,
the Eurasian Economic Commission and the Court of the Eurasian Economic Union.

Article 10.1-2 of the Treaty state that “The Supreme Council shall be the
supreme Body of the Union” and that “The Supreme Council shall consist of the
heads of the Member States.” According to Article 11.1, “Meetings of the Supreme
Council shall be held at least once a year.” Article 12.1 states that “The Supreme
Council shall consider the main issues of the Union’s activities, define the strategy,
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directions and prospects of the integration development and make decisions aimed
at implementing the objectives of the Union.” According to Article 13.2, Decisions
and dispositions of the Supreme Council shall be adopted by consensus.” This
principle is said to be an acknowledgement of the sensibilities of certain member
states, who wish to safeguard their national sovereignty.?! This concern even
extends to the choice of the name “Eurasian Economic Union”, which reflects the
conception of the organization according to certain member states. Kazakhstan’s
first deputy prime minister and chief negotiator BakytzhanSagintayev stated that
“We are not creating a political organization; we are forming a purely economic
union ... It is a pragmatic means to get benefits. We don’t meddle into what Rus-
sia is doing politically, and they cannot tell us what foreign policy to pursue.”??

Article 14 states that “The Intergovernmental Council shall be a Body of the
Union consisting of the heads of governments of the Member States.” According
to Article 15.1, “Meetings of the Intergovernmental Council shall be held as nec-
essary, but at least twice year.” Its responsibilities include, among others, ensuring
implementation and control of the Treaty, as well as “international treaties within
the Union and decisions of the Supreme Council”?’. Additionally, the Intergov-
ernmental Council can “consider, on the proposal of the Council of the Commis-
sion, any issues for which no consensus was reached during decision-making in
the Council of the Commission.”?*

Articles 18.1-2 state that “The Commission shall be a permanent governing
Body of the Union. The Commission shall consist of a Council and a Board” and
that “The Commission shall issue decisions, dispositions and recommendations.”
Annex | to the Treaty states that “The basic objectives of the Commission shall
be to enable the functioning and development of the Union, as well as to develop
proposals in the sphere of economic integration within the Union.”?® According
to the Treaty, the residence of the Commission is to be in Moscow.?°

According to the Treaty, in the case of conflict between the various above
mentioned institutions, the Supreme Economic Council decisions prevail over those
of the Intergovernmental Council and Economic Commission, while the Intergov-
ernmental Council’s decisions prevail over those of the Economic Commission.?’

With regards to the Court of the Union, Article 19.1 declares that “The Court
of the Union shall be a permanent judicial Body of the Union”. According Chap-

2 Madalina Vicari, “The Eurasian Economic Union- approaching the economic integration
in the post-Soviet space by EU-emulated elements”, Papers in Political Economy, 55/2016, https://
interventionseconomiques.revues.org/2823, 26 June

22N. Macfarquhar.

23 Art. 16.1.

24 Art. 16.2.

25 Chap. 1.1.

26 Art. 18.4.

27 Art. 6.4.
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ter 1.2 of the Annex 2 to the Treaty on the Eurasian Economic Union, “The ob-
jective of the Court’s activities shall be to ensure, in accordance with the provisions
of this Statute, uniform application by the Member States and Bodies of the Union
of the Treaty, international treaties within the Union, international treaties of the
Union with a third party and decisions of the Bodies of the Union.” Chapter 2.7-8
of the Annex 2 state the Court shall be composed of two judges from each of the
respective Member States, each serving a term of 9 years. According to Chapter
2.10, “Judges shall be appointed by the Supreme Eurasian Economic Council on
the proposal of the Member States.” It began its operation on January 1 20158
and, in accordance with Article 19.3 of the Treaty, is located in Minsk, Belarus.

According to Article 110.1 of the Treaty, the “Russian language shall be the
working language of the Bodies of the Union” and Article 110.2 states that “In-
ternational treaties within the Union and decisions of the Commission that are
binding on the Member States shall be adopted in Russian.”

4. SERBIA AND THE EURASIAN ECONOMIC UNION

The EAEU, like the European Union, being a multi-national international
organization, is both open to new members and seeks to broaden its relations and
contacts with various states throughout the world. One prominent example of this
in Europe is Serbia. Despite being having the status of a candidate country for
European Union membership, Serbia is firmly pursuing what may be termed as
a multi-vector foreign policy, one which seeks to maintain a diverse array of
friendly relations with countries that are not Member States of the EU or part of
the broader Euro-Atlantic structures. A statement made by President Aleksandar
Vucic at the Astana Expo 2017 clearly expresses this approach: “I think that Ser-
bia is building a new image and a new face toward the world, not only the West,
but also her in the East. I believe that our country, which has just over seven
million people, which is territorially very small ... managed to occupy a very high
position due to our policy of preserving independence and sovereignty and inde-
pendent decision-making in foreign policy action and address.”?’

One major component of this policy is Serbia’s relationship with Russia, and,
by extension, its desire to foster and deepen ties with the Eurasian Economic
Union. This interest in cooperation with the bloc has even been publicly acknowl-
edged by President Putin himself, who stated that work is being done in order to
progress in this direction.?* The most concrete manifestation of this is the stated

28 Eurasian Economic Union, Court of the Eurasian Economic Union, http:/courteurasian.org/en/.

29 B92, Serbia “building new image toward West and East”, June 9 2017, http:/www.b92.
net/eng/news/politics.php?yyyy=2017&mm=06&dd=09&nav_1d=101509, 29 June 2017.

30 B92, Serbia among countries interested in Eurasian Union — Putin, May 15 2017, http:/
www.b92.net/eng/news/world.php?yyyy=2017&mm=05&dd=15&nav_id=101271, 1 July 2017.
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goal of a free trade agreement between Serbia and the EAEU.3! The arguments
for such an agreement include that it would further strengthen and solidify Serbia’s
presence in the Russian, Kazakh and Belarussian markets, while also opening
markets such as Kyrgyzstan and Armenia.*?Serbian Foreign Minister Ivica Dacic
said “We have free trade zone agreements with certain EAEU members but they
differ in between. Now it is planned to develop and sign an integrated agreement
between Serbia and the Eurasian Economic Union, that is, to perform certain
unification of all these agreements.”**According to Rasim Ljajic, Minister of Trade,
Tourism and Telecommunications, Serbia has a particular interest in expanding
liberalization with EAEU economies in the area of different types of cotton,
cheese, tobacco, sugar, poultry, wine and Fiat automobiles.3*It has also been argued
that through a closer relationship with the EAEU Serbia could gain great access
to Asian economies, and that there could even be opportunities as a result of co-
operation with the Eurasian Development Bank.?

The Stabilization and Association agreement signed between the European
Union and Serbia states that “This Agreement shall not preclude the maintenance
or establishment of customs unions, free trade areas or arrangements for frontier
trade except in so far as they alter the trade arrangements provided for in this
Agreement.”3¢ In June 2016 Maja Kocijancic, European Union spokesperson for
foreign and security policy, made the statement that “We have taken note that the
EEU is starting negotiation with Serbia. It is clear to us that presently Serbia has
three separate free-trade agreements, with Russia, Kazakhstan and Belarus, and
that it hopes that it will be able to get better access to EEU markets, through the
unification of the trade regime. This decision is not in contradiction with the SAA,
but the EU expects Serbia not to take any steps that would lead to the violation of
EU rules.”¥ Later, in October Johannes Hahn, Commissioner for European Neigh-
bourhood Policy and Enlargement Negotiations, stated on behalf of the European
Commission that “During the screening part of the accession negotiations in spring

31 Yaroslav Lissovolik, Serbia’s FTA with the Eurasian Union: A Window of Opportunity,
Valdai Discussion Club, 2 March 2017, http://valdaiclub.com/a/highlights/serbia-fta-with-the-
eurasian-union/, 1 July 2017.

32 Ibid.

33 TASS Russian News Agency, Serbia plans to sign free trade zone agreement with Eura-
sian Economic Union, November 3 2016, http://tass.com/economy/910479, 1 July 2017.

34 Karanovic & Nikolic, Serbia To Sign An Agreement With The Eurasian Economic Union,
26 August 2016, https:/www.karanovic-nikolic.com/knnews/Pages/2016/08/26/Serbia-to-sign-an-
Agreement-with-the-Eurasian-Economic-Union.aspx, 2 July 2017.

35 TASS.

36 Stabilisation and Association Agreement between the European Communities and their Mem-
ber States of the One Part, and the Republic of Serbia, of the Other Part, OJ, 2010, L 28/2, Art. 39.1.

37 ANSAmed, EU: Serbia’s agreement with EEU not in violation of of SAA, 6 June 2016,
http://www.ansamed.info/ansamed/en/news/nations/serbia/2016/06/06/eu-serbias-agreement-with-
eeu-not-in-violation-of-saa_e3318d9c-alcf-4ecb-b09e-c018f3763148.html, 2 July 2017.
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2014, Serbia committed to denounce all of its free trade agreements on the day of
the accession to the EU. Until then, Serbia can exercise its own trade policy.”??
The issue here relates to the principle of the exclusive competence of the
European Union in relation to the Common Commercial Policy (CCP), meaning
that in this area that there has been a complete transference by the Member States
to the EU of this particular competence.? This principle of exclusive competence
was first explicitly articulated as far back as Opinion 1/75 by the European Court
of Justice, where it held to the idea of the impossibility of “concurrent powers by
the Member States and the Community in this area.”° Thus Serbia, though pres-
ently free to negotiate a free trade agreement with the EAEU, would have no choice
legally but to denounce such an agreement due to European Union law. However,
in the meantime, it has a freedom to negotiate such an agreement, if it so wishes.
The leadership of Serbia has not seen any contradiction between its course
of the country’s European Union integration, and former President Tomislav Niko-
lic has stated that “We remain consistent in implementing European integration
as our foreign policy priorities, but we give full support to other integration pro-
cesses, too, such as the Eurasian Union.™! It has even been proposed that Serbia
could act as “a bridge between the EU and the Eurasian Economic Union”, allow-
ing the country “to become a window for Russia into the West and for the EU to
intensify and strengthen its ties in the East”.*> However, the extent to which this
is possible is open for debate. It may be said with some confidence that there are
other factors beyond purely legal considerations when it comes to any possible
future agreement between Serbia and the EAEU. Despite affirmations by various
European Union officials, due to tensions between the EU and Russia over such
issues as Ukraine and the sanctions imposed against the latter, it is not clear as to
how positively the former will respond to a signing of a free trade agreement
between Serbia and the EAEU.* If countries like Serbia wish to establish truly
substantial, stable and long-term relations with the Eurasian Economic Union

3 European Parliament, Parliamentary questions: Answer given by Mr Hahn on behalf of
the Commission, 12 October 2016, http:/www.europarl.europa.eu/sides/getAllAnswers.do?refe-
rence=E-2016-005020&language=PT, 4 July 2017.

3 Paul Craig and and Grainne De Burca, EU Law: Text, Cases, and Materials, Oxford, Fifth
Edition, 2011, 311.

40 Opinion 1/75, (Understanding on a Local Cost Standard) [1975] ECR 1355, 1364. Based
on this Opinion and subsequent ECJ case-law, the Lisbon Treaty of 2009 incorporated into the EU
Treaty structure the principle of exclusive EU competence in the field of CCP. (See Art. 3(1) TFEU).

41 B92, Serbia consistent in EU bid, backs Eurasian Union, too, August 24 2016, http:/www.
b92.net/eng/mews/politics.php?yyyy=2016&mm=08&dd=24&nav_id=99005, 4 July 2017.

4Y. Lissovolik.

4 Anna Nadibaidze, Will Serbia be able to balance between Russia and the West, Russia
Direct, February 17 2017, http:/www.russia-direct.org/analysis/will-serbia-be-able-balance-bet-
ween-russia-and-west, 4 July 2017.
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while also being fully fledged members of the European Union, this can only be
in the context of broader agreement and consensus between the EU and EAEU
and the overcoming and solving of unresolved issues between both organizations.

As mentioned above, the Eurasian integration project has been seen as part
of a greater aim of creating a common great space with the European Union,
stretching “From Lisbon to Vladivostok.™ It must be said that this seems very
unlikely at this present moment in time due to the state of relations between Rus-
sia and the West.*However, in spite of tensions in recent years, this is an ideal for
which support is still expressed at the highest levels. In 2016 President Putin
stated that “Along with our Chinese colleagues, we are planning to start official
talks on the formation of comprehensive trade and economic partnership in Eur-
asia with the participation of the European Union states and China.” He went on
to add that “I expect that this will become one of the first steps toward the forma-
tion of a major Eurasian partnership, [...] the “greater Eurasia” *Important voic-
es from within the European Union have also continued to express support for
such a project. German Chancellor Angela Merkel in 2016 said that “I hope that
Russia would increasingly develop ties with the European economic area, finally
resulting in a common economic area from Lisbon to Vladivostok.European
Commission President Jean-Claude Juncker had also said “I have always found
the idea of an integrated trade area linking Lisbon to Vladivostok to be an impor-
tant and valuable objective.® However, at this time these thoughts and aspirations
have no real likely path of implementation existing at the present moment due to
the present complexity of relationships.

5. CONCLUSION

As seen by the statements of the Russian president, it has been explicitly
acknowledged that the model of the European Union provides a major part of the
inspiration for the Eurasian Economic Union model. Thus, it may in fact be argued

44 Victoria Ivanchenko, Debunking myths about the Eurasian Economic Union, Russia
Direct, August 19 2016, http://www.russia-direct.org/opinion/debunking-myths-about-eurasi-
an-economic-union, 4 July 2017.

4 Ibid.

46 Danilo Elia, The Greater Eurasia, Putin’s idea of Europe after Brexit, Eastwest, June 29
2016, http://eastwest.eu/en/opinions/riding-the-russian-rollercoaster/the-greater-eurasia-putin-s-
idea-of-europe-after-brexit, 6 July 2017.

47 Sputnik News, From Lisbon to Vladivostok: Merkel Seeks Free Trade Zone Between
Russia, EU, 5 June 2016, https:/sputniknews.com/politics/201606051040810928-merkel-eu-rus-
sia-cooperation/, 6 July 2017.

48 The Baltic Course, Lithuanian MFA: Juncker’s words on EU-Russia ties his personal opinion,
not EU’s, 20 November 2015, http:/www.baltic-course.com/eng/baltic_states/?doc=113180, 6 July 2017.
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that the creation and promotion of this integration project in the Eurasian space
is in fact, to a certain extent, an example of the European Union institutional and
economic model spreading beyond its own borders, acting as a prototype for in-
tegration projects in other parts of the world. As has been argued above, it is de-
batable as to what extent Serbia can establish truly comprehensive and meaning-
ful relations with the Eurasian Economic Union in the long term beyond symbol-
ism or broad statements in light of the country’s European Union accession aspi-
rations. Though the SA A does not technically preclude or prohibit legal agreements
such as a free trade zone with third parties like the EAEU, in reality this would
be much more difficult to implement, and even if it were achievable, the rules with
regards to EU Member States trade agreements and the Common Commercial
Policy would preclude a separate agreement between Serbia and the EAEU once
the former attains full Member State status of the European Union. As a result, it
can be said that in the long term, for countries who are or will be EU Member
States and who wish to establish closer relations with the EAEU on a legal basis,
the only long term possibility and solution would be the EU as a whole coming to
a comprehensive understanding and agreement with the EAEU. In the present
environment this does not seem very likely, but as seen above, there are those from
within both the EU and EAEU who maintain a desire for a broader and expanded
integrative space that would go beyond the borders of their own organizations.
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Jlanujen Xauiuac, ipeoasay u cityOeniu OOKIOPCKUX cilyouja
Yuueepsuiueiu y /leopeyumny

Ilpasnu gpaxynivein

LlIxona doxiuopckux ipasnux ciuyouja ,,Géza Marton*
danielhaitas@gmail.com

IIpersnen EBpoa3ujcke ekoHOMCKe YHUje
U HbeHOoT oHoca ca Cpoujom

Casiceiniak: Ilopeo Eespoiicke ynuje, y paziuduiuum 0ei08umMa ceetid
iojasunu cy ce Opyeu pecUuoHaIHU UHIUeSpayuoru upojexiuu. Jeoaun snavajan
ipumepak osola jeciue Espoasujcrxa exonomcka yuuja (EEY), xoja weaxcu oa
peuniiecpuwe ouswu cogjeiicku ipociuop. O8y ynujy uune ciedehu uianosu:
Jepmenuja, benopycuja, Kazaxciuan, Kupeuciuan u Pycuja. /lo odpehene mepe
EEY nanasu unciuupayujy y Espoiickoj ynuju, iocmaiupajyhu je kao mooen Koju
y 00peheroj mepu modice 0a olionawa u uz kojez modxce oa yuu. EEY je otieopena
3a HOBe ulanose, a wpadicu u uapiunepe, iopeo ociuanro u y Eepoiu. Jeoan
ipumep osoza jeciie u Cpouja, Koja je iioxkazana uHiepecosarse 3a UoiuUCUBarbe
cliopazyma o cio6o0omnoj wpeosunu ca EEY. Ilpasno tiocmatupano, o je mozyhe,
Jep nuje sabparveno Cilopazymom o cidabunuzayuju u dpuopyrcusary Koju je
Cpouja iotuitucara. Mehyium, twaxkae ipasay paseoja modxce 0a uma u cgoje
ipobrematuuyne aciiexive, ykawyuyjyhiu u obasese Cpouje 0a tiociuane iyHOUpaGHU
unan Eepoiicke yruje u iipupoody 3ajednuuke iup2osuncke toauiuuxe EY.

Kwyune peuu: pecuonanna unineipayuja, Eepoasujcka ekonomcka yuuja,
Espoiicka ynuja, Cpouja, Ciiopazym o ciob00HO] Upcosuni.
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