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[MOCEBHU YITPABHU TTOCT YU

Carnceiiak: Ycneo iiojase 6pojHUX 00Ciyilarbd 0CeOHUX YUpasHUX HoCiily-
ilaka 00 HajeaxdcHujux upasuia ouwiies yipasHoZ UocyiKd, a Koja ce HUKaKo
He Mo2y Hodseciiu 100 3axiiese clueyuduune upupooe pewmasarsa y iojeOuHum
VipasHum oonaciuuma, 00 iocebHOZ 3HAUAja je Wilo je HO8UM 3AKOHOM O OliwilieM
VUPasHoOM UOCIYUKY UpOUUCAHA, He sue Camo 00ase3a ca2iacHOCUU pasuld
HHoCceOHUX HOCIYTIAKa ca OCHOBHUM Haueauma oluwites yilpagHoZ ioctuyixa, éeh
U 3abpana cmarbusarba HUB0A 3auwituuile ipasa u UpasHux uHilepeca Cilupanaxa
3ajemuenux 3akoHoOM 0 oliwiteM YUPAGHOM HOCIUYUKY, Kao U 06age3a Ha ycanca-
wasare ceux oceOHUX HoCuyiaKa ca Ho8uUM 3aKoHoM 0 ouwitiem ViupasHom
UOCUUYUKY.

Kawyune peuu: yipasnu tioctuyiiax, ioceban yiupaenuu 4ociyiax, ouwiiu
YUpasHU UOCULYUAK, 3aKOH O OUWIUeM YUPAGHOM UOCULYUK).

1. YBOAHE HAIIOMEHE

3a ocTBapuBame pasa rpalhana oj] MoceOHOT 3HaYaja Cy IMPaBHJIa YIIPABHOT
noctynka. Jlaneko Hajsehu O6poj mpasa u ciiodona rpahana, rapaHTOBaHUX YcTa-
BOM W HajBRXHHjUM Mel)yHapOIHO-TIpaBHUM JOKYMEHTHMA, OCTBApyje ce Kpo3
AKTUBHOCT Pa3IMYUTHX OpraHa ynpasHe BiacTu. CTora ce 3a mpaBuiia ynpaBHOT
HOCTYIIKA, IIPOITMCaHa 3aKOHOM O OIIIITEM YIIPAaBHOM ITOCTYTIKY, MOke pehn na
MpeaCcTaBibajy HajBaKHUja MPOLIECHA MpaBUJa 3a OCTBapUBame OPOjHHUX MpaBa
rpalhana y omHOCY Ha CBe ocTaje ImpaBHoO ypehere moctymnke. CaMuM THM H KBa-
JUTET MPOLECHUX yNPABO-PAaBHUX HOPMH MPEICTaBIba jeJHO OJ] CYIITHHCKUX
NHUTamka 32 OCTBAapUBambhE IpaBa rpaaHa y CBAKOM IIPAaBHOM CHCTEMY.

* Pan mpencTaBiba pe3yiTaT UCTpakuUBadukor paaa Ha Ilpojexry ,./Ipasna iupaouyuja u
Hoeu tipasnu uzazosu’ anju je nocunan [pasuu dakynrer y Hoom Caxy.
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3a mpaBa rpalana y HaIeM IpaBHOM CHCTEMY O ITOCEOHOT je 3Hauaja TO IITO
je Cpbuja melhy npBuM IpkaBaMa y CBETY M3BpIIUIAa KOAUDUKALM]Y YIIPaBHO-
-[IpoLiecCHUX MpaBuia, jour 1930. rofauHe, JOHOIICHEM 3aKOHA O OIIITEM YITPABHOM
noctynky KpasseBnne Jyrocnasuje, y unjeM cacTaBy ce TaJa Haja3uia v JaHa-
mba Perry6nka Cpbuja.' 3axBasbyjyhn KBanuTeTy npaBHUX HOPMH, HajBOXKHHU]a
MpaBUJIa OMIITET YIPABHOT MOCTYIKA TOKOM ITPOTEKIUX 0CaM U 10 ACIeHH]ja HUCY
CYIITHHCKU MemaHa,” CBe 10 HelaBHO, Kajaa je pebpyapa 2016. roqune, yCBOjeH
HOBH 3aKOH O OILITEM YIPaBHOM MOCTYMKY.? 3axBasbyjyhiu TOj YHICHULH, 32
ynpasau nioctynak y Cpouju 6u ce moryio pehu 1a npencrasiba jenan oj Hajoosbe
paBHO ypeleHux mocrymaka, y kome rpahjanu ocTBapyjy cBoja mpaBa U ImpaBHE
uHTepece. MehyTuM, yrpkoc HECIIOPHOM KBAJIUTETY HOPMH JIOCaIAIIber 3aKoHa
0 OIIITEM YIIPaBHOM IOCTYIIKY, 32 OCTBApHUBamhe IpaBa rpal)ana 3Hauajan npooiem
Cy TIPEICTaBIbAIIH MTOCCOHH YIIPABHH MOCTYNIU. Y OKBUPY HBHX CYy ce, OceOHO
TOKOM TIOCIIeIEbC JICLICHHU]e, TI0Uelia jaBJbaTH 3HaYajHa OJCTyNama O OCHOBHHX
MpaBuJIa OMIITET YIIPABHOT MOCTYIKA, KOjUMa ce OMTHO HapylIaBa yKyIaH IpaB-
HH TI0JIOKaj Tpah)aHa, Kao cTpaHaka y OBOj BPCTH IIPaBHOT MOCTYyTIKA.

Haxo ce HOBOM 3aKOHY O ONILITEM yIPAaBHOM IOCTYIIKY, YMja OM MprMeHa
Tpebano aa nouyne of 1. jyna 2017. ronuHe, MOXe YIYTHTH HU3 3HAYajHUX MPHU-
Meziou, Ipe cBera Be3aHHX 3a KOHLETIT H3MeHa IpaBuiIa YIIPaBHOTL MOCTYIIKA, OH

! Buj.: iparan Muiikos, ,,Peopme yrnpaBHO-TIpoIiecHOr 3akoHoaaBcTBa y Cpouju, 360p-
Hux padosa IlpasnoZ gaxyniueiia y Hosom Caody (36opuuk pagosa [IOHC) 4/2012, 33-43; [Iparan
MusikoB, Vipaeno ipaso, 11, Llentap 3a uznasauxy aeiaraoct [IpasHor ¢akynrera, Hosu Can
2016, 71-73; 3opan Tomuh, Bepa bauwnh, Komeniuap 3axona o oiwitnem yiipasnom Uociiyixy,
Cnyx6enu rnacauk PC, beorpan 2016, 13-15; Bopan Tomuh, Oiwine yipasno tipaso, llentap 3a
n3aaBamTBo M nHpopMucame [IpaBHor dakynrera, beorpax 2015, 269.

2 3aKkoH O OmmuITeM yrpaBHOM mocTynky KpasseBuse Jyrocnasuje u3 1930. romune ce Ha
OCHOBY 3aKOHa 0 HeBa)KHOCTH ITPAaBHUX ITPOINHUCA JOHETHX 1pe 6. anpuia 1941. roqune u 3a Bpeme
HETpHUjaTeJbCKe OKyMmanuje (opMaTHO IPUMEHHBAO cBe 10 1956. rogmue, Kaua je JOHET IpYyTu
o peay 3aKOH O OMIITEM YIPaBHOM NMOCTYTKY (,,Crnyarcoenu nuciu @HPJ, 6p. 52/1956), koju je
TOKOM ITyHE YeTHPH JIeIICHH]je TPIMeHe HOBEMPAH CBETra MeT myTa, u To: 1965. ronune (,,Cuyorcoe-
nu auci COPJ, 6p. 10/1965), 1976. rogune (,,Cnyocbenu auciu COPJT, 6p. 4/1977), 1978. ronuue
(.Cnyorcoenu auciu COPJT, 6p. 11/1978), 1986. ronune (,,Cryocoenu nuciu COPJ*, 6p. 9/1986) u
1994. ronuse (,,Cnyorcoenu nuciu CPJ*, 6p. 24/1994). [locneatbu NyT je, HA OCHOBY KOIIENTa CTapor
3akona u3 1930. ronune, 3aKOH O OMIITEM YIIPABHOM MOCTYIKY A0HET 1996. ronune (,,Cryocoenu
auciu CPJ*, 6poj 33/1997, 31/2001 u ,,Cryoicoenu Znacnux PC*, 6p. 30/2010).

3 3akoH 0 ornmTeM yrpaBHoM noctynky — 3V, ,,Cryocbenu Znacnux PC*, 6p. 18/2016.

4 Bup.: JIparan Musikos, ,,[Toogom Hargpra 3akoHa 0 OnimreM yIpaBHOM MOCTYIIKY — KO-
pak HaIpes WIN IeceT y cTpany*, 30opuuk padosa [IPHC 1/2013, 85-99; IIpenpar Jumutpujesuh,
Pedopma ynpasror nocrynka“, 36opuux padosa ca mehynapoonod nayunos ckyia ,,Braoasuna
iipasa u ipasHa Opxcasa y pecuorny™, 26. okrodap 2013, Ucrouno CapajeBo, 189-199; 3opan Jlon-
qap, ,,O Haupty 3akona o onmrem ynpaBHOM MOCTYNKY™, [lpasna pujeu 35/2013 — a, 425-444;
3opan Jlonuap, ,,Hexa nurama pedopme yrnpaBHO-IIPOIECHOT 3aKOHONABCTBA, [IpasHu scusoiu
10/2013 — 6, 319-333; Cresan Jlunuh, ,,Koutposepse y Be3u ca HOBOM paaHoM Bep3ujom Hanpra
3akoHa 0 omuITeM yrnpaBHOM noctynky Cpouje (y KOHTEKCTY eBPOIICKUX HHTerpaluja)’, 360pHux
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HIIaK caapKu OpojHE MpOIleCHE HOBHHE Koje O Tpebasio Aa yHarpeae MpaBHA
noJoaj rpahana kao cTpaHaka y OBOj BPCTH IIPABHOT MOCTYIIKA, MOMYT: HAYWHA
MTOKPETamha yIIPABHOT IMMOCTYIIKA IT0 CITYKOEHO] TyKHOCTH KaJia HUje y HHTEpecy
CTpaHKe, FapaHTHOT YIIPAaBHOT aKTa, jeAMHCTBEHOT YIIPABHOT MeCTa, IIPUTOBOpa
Ka0 HOBOT PEJIOBHOT IIPABHOT CPEJICTBA, MOjeIMHUX HOBHX BAaHPEIHHUX ITPABHUX
CpezcTaBa, MOy T MOHUILTaBabha, YKHIamha UM Mebarba MPaBHOCHAKHOT pellie-
ha Ha TIPEMoPyKy 3amTuTHuKa rpal)ana uta.’> MeljyTum, 3a ocTBapHuBame rmpasa
rpahana y PenyOnuuu CpOuju y ckinaay ca HajBUIIMM Mel)yHapoIHUM cTaHaap-
JUMa, HEOITXOJIHO je, TIOpeJI MyHe MPUMEHE HOBOT 3aKOHA O OIIITEM YIPaBHOM
MOCTYTIKY, 00e30€IMTH 1 ycariamaBambe CBUX NOCEOHUX YIIPaBHUX MOCTYTIKaA ca
OTIITUM YIIPaBHUM TOCTYIIKOM, a IOce0HO OHMX y KojuMa ce Bpehajy Heka of
HajBaXXHUjUX MpaBa rpah)aHa, Koja ce HUKaKO HE MOTY MOJBECTH IOJ 3aXTEBE
crienduaHe MpUpoJie pelaBama YIPaBHIX CTBAPH Y TUM YIIPABHUM 00JIacTHMA.
W3 Tor pasnora je ox moceOHOT 3HayYaja TO IITO je€ HOBU 3aKOH O OMIITEM YIpaB-
HOM MOCTYTIKY TIPEABHJICO U HOBH OJTHOC MpeMa MOCEOHUM YIPAaBHUM IMOCTYTI-
nuMa, a moceOHO U3PUUUTY 00aBe3y ycarjamaBama CBUX MOCEOHUX yIpaBHUX
MOCTYTIaKa ca MpaBUIIMMa HOBOT 3aKOHA, BpEMEHCKH orpanndeHy a0 1. jyna 2018.
rOMHE, OIHOCHO HajKaCHHje TOMUHY JaHa O] MOYeTKa MPUMEHE HOBOT 3aKoHa.

C o03upoM Ha TO 11a peacTojehu moyeTak mpuMeHe HOBOT 3aKOHA O OIIIITEM
YIPaBHOM HOCTYTIKY IIpy’Ka IPUIIMKY J1a ce Y IpaBHOM cucteMy Peny6inke Cpou-
j€ OTKJIOHE HajBayKHHje HECArJIaCHOCTH KOje y TOTJIeny mpasa 1 ciioboma rpahana
MOCTOje Y MOCEOHUM yIPaBHUM MOCTYNIIMMA, U J]a C€ CBH OHU Y MOTIIYHOCTH
YCKJIaZIe ca HUBOOM 3aIlITUTE TIpaBa rpalhana koju je mpeasul)eH HOBUM 3aKOHOM,
LMJb Pajia je a ce yKake Ha Haj3HauYaHWja OACTYIamba Off IPaBUIIa OMIITET YIIPaBHOT
MOCTYTIKA Y HEKUM, TT0 TIPaBa U NpaBHe HHTepece rpal)ana kao cTpaHaka HajBaKHHU-
jUM yIpaBHUM oOnacTuma, pajau omoryhaBama IITO jeAHOCTaBHH]ET paja Ha
ycariamagsamy porKca 0 HOCeOHIM YITPABHUAM MOCTYTIIMMA ca HOBUM 3aKOHOM
0 OMIITEM yIPaBHOM IOCTYTIKY, 32 IIITa je 3aKOHCKH POk Beh moueo ga Teye.

paoosa ,Ilepciiexiiuge umiinemeniiayuje e@poiickux ciianoapoa y yupaenom cuciuemy Cpouje*,
[MpaBuu dpaxynrer, beorpax 2013, 11-27; dejan Byueruh, ,,EBporcka ynpaBHO-IIpoliecHa paBu-
Jla ¥ OIMIITH YIpaBHHU noctynak Peny6nuke Cpouje”, 36oprux padosa Ilpasnoz gpaxynitietia y
Huwy (36opuux panosa [IOHIIT) 68/2014, 175-186, IIpenpar Jumurpujesuh, ,,Anopuje 3akoHa
0 OIIITEM YIPaBHOM mocTynky®, IIpasnu scusoin 10/2014, 197-210.

S Buu.: 3. Jlonuap, (2013 —a) 425-444; Jlo6pocaB Munosanosuh, J[paran Bacussesuh, ,,¥
CyCpeT HOBHM 3aKOHCKHM pellekhUuMa y yIpaBHOM roctynky Peny6nuke Cpbuje”, 36opnux pa-
006a ca mehynapoonoZ nayunol ckyia ,,Paszeojue tienoenyuje y yiipagnom zakornooasciugy*’, OXpun
2011, 69-80; Jobpocas Munosanosuh, Byk L{ynuh, ,,Hosa pemema Harpra 3axona o onmrem
YIIPaBHOM HOCTYIIKY y KOHTEKCTY pedopme jaBHe yrpase y Cpouju®, Ilpasnu scusoiu 10/2015,
95-110, [Iparan BacusseBuh, ,,KoHnienT BanpeTHUX MPaBHUX CPEICTaBa 10 HOBOM 3aKOHY O OII-
LITEM YIPaBHOM MOCTYNKY", [Ipasnu scusoiu 10/2016, 215-223, Jbyboxnpar Ilmakuh, ,,.YripaBHo
MOCTYTAake Y HOBOM 3aKOHY O OMIITEM YIIPABHOM NOCTYNKY ", [Ipasnu scusoiu 10/2016, 237-250.

6 Bup.: 3YII, un. 214, ct. 1.
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2. OAHOC OIIIITEI' X1 IIOCEBHUX YIIPABHUX
I[IOCTVYIIAKA

Y nmomahem nmpaBHOM cHCTEMY MOTYRHOCT IPOITMCHBaKka TTOCEOHMUX YTIPaB-
HUX TOCTYTaKa, MopeJl OMIITET YIPABHOT MOCTYIKa, HOCTOJU jOUI 07 3aKOHA O
OIIITEM YIPABHOM MOCTYNKY U3 1956. rogune (wi. 2 u 3).” O Taja na 10 qaHac
OJHOC OMILTET ¥ MOCEOHNUX YIPABHUX MTOCTYIIKA IO IPUPOIU CTBAPH IOUYMBA HA
HEKOJIMKO OCHOBHUX TpaBiuia. Hajipe, moceOHM yrnpaBHU MOCTYTIN HE MOTY
HUKaJa OUTH LEJIOBUTH, OTHOCHO HHUMa Ce MOTY YPEIUTH caMo ofpehene cre-
IU(HUYHOCTH MOCTYTaka OpraHa yrpase y NojelMHUM YIPaBHUM 00JacTUMa, 1
TO caMo KaJa TO 3axTeBa clenu(ruyHa Npupoaa yrpaBHUX CTBApu y TUM o0na-
CTUMa JPYIITBEHOT )KMBOTA. 3aTUM, IIPaBUiia IOCEOHUX YIPABHUX TOCTYIIaKa
MOpajy YBEeK OMTH IponucaHa 3aKOHOM y (opMaHOM CMHCITY, IITO 3HAYH Ja
npaBujia NOCEOHUX YIIPaBHUX MOCTyIaKa HUKaJa HE MOTY J1a IPOIUCYjy OpraHu
W3BpIITHE WIIK yrpaBHe BiacTh. M Ha Kpajy, 32 MeljycCOOHH OTHOC OIIITET U T10-
CeOHMX YNPaBHHX MOCTYIAaKa OJYBAK j€ BaXUO IMPUHIUIT IPUMapHE TTPUMEHE
npaBuiia MOCEOHUX MOCTYyTAaKa, a CyNcUuaujapHe npaBuia 3akoHa O ONIITEM
YIPaBHOM MOCTYTKY, OMHOCHO Ha MpaBHJia MOCEOHNX yIPAaBHUX MOCTYIKa Koja
HuCy ypeheHa moceOHMM 3aKOHOM, IPUMEYjY Ce MpaBuiia 3aKOHa O OMIITEM
yIPaBHOM MOCTYTIKY.?

Y HOBOM 3aKoHY O OIIITEM YIPaBHOM MOCTYIKY je, Kao U JI0 caja, U3pH-
YHUTO MPOIMCAHO, HAJTIPE, a IpaBUJIMMa ITIOCEOHNX YIIPaBHUX MOCTYyIaKa Mojeu-
Ha [MTaka YIPAaBHOT MOCTYIIKa MOT'Y IOCEOHMM 3aKOHOM J1a C€ Ypeze caMo ako
j€ TO y TIOjeIMHNM YIIPaBHUM 00JaCTHMAa HEOITXOIHO (WI. 3. CT. 2), a 3aTUM, U Ja
MpaBuiia NOCEOHUX YyNPAaBHUX TIOCTYIMAaKa YBEK MOpajy OUTH y cariiacHOCTH ca
OCHOBHUM HaueJIMMa OIIITET YIPABHOT MOCTYIKA IPOMUCAHUX CAMUM 3aKOHOM
0 OTIIIITEM YIIPaBHOM MOCTYNKY (4wi. 5-15). C 003upom Ha TO Jja OBaKBa 3aKOHCKA
MpaBuiia HUCY JI0 cajia lalia JIOBOJLHO JI00pe pe3yJiTare U Jia ce YIPKOC U3PUUUTHM
3aKOHCKHM ofpefdama capXaHUM y CBUM JOCAAAIIIBLIM TEKCTOBUMA 3aKOHa O
OIILITEM YIIPaBHOM MOCTYTKY y IPaBHOM CUCTEMY JaHac HaJla3u HU3 OApeadu y
MOCEOHNM YITPaBHUM ITOCTYIIIIMA KOjuMa c€ OUTHO OZICTYTIA, HE CAMO O]l MHOTHX
MIPOTIECHUX OJIPEION BaXKHUX 3a IMPABHU ITOJIOXKA] CTpaHaka, Beh m caMUX OCHOB-
HUX Hadeja yIPaBHOT MOCTYINKa MPONUCAHUX 3aKOHOM O ONIITEM YNPaBHOM

7 3aKOH O OILITEM YIIPaBHOM MOCTYIKY, ,,Cyorcoenu nucii ®HPJ, 6p. 52/1956. ,,IlojennHa
MHUTamkba MOCTYIKA 3a oApeheHy yrpaBHy 0071aCT MOT'Y c€ HOCEOHMUM 3aKOHOM YyPEIUTH APYKUHje
HEro LITO cy ypeheHa OBHM 3aKOHOM, aKO je TO HEOIXOIHO 3a MOCTYIIAkE Y TOj YIIPaBHO] 00Jia-
ctu, 4. 2. ,,Y ynpaBHUM 00JacTHMa 32 KOje je 3aKOHOM MPOIHUCaH MmocedaH NOCTynakK, mocTyrmna
ce o ogpendama tor 3akoHa. [lo onpenbama OBOT 3aKOHA MOCTYIIA CE€ Y CBUM NMHUTAamUMa Koja
HUCY ypeheHa moceGHIM 3aKOHOM ™, 4II. 3.

8 Bu.: I. Muukos (2016) 60-70; 3. Tomuh (2015) 268 u 270.
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HOCTYTIKY, TOCEOHO Ba)kKHY HOBHHY Y HOBOM 3aKOHY IPEACTaBJba U M3PHUUNTA
openda ja ce nmpaBuJinMa NOCEOHUX YIPABHHUX MOCTYTIaKa HE MOKE CMAbUBATH
HUBO 3aITUTE MpaBa 1 MIPaBHUX HHTEpeca CTpaHaka KojH je 3ajeMUYeH 3aKOHOM
0 OIIITEM YIIPAaBHOM MOCTYNKY (WI. 3. CT. 2), a KOjH je, Kao mTo cMo Beh ncraxim,
y 3Ha4ajHOj MepH yBehaH HEKUM O HOBHX IPOIECHUX HHCTUTYTA, TpeaBuleHIM
HOBHUM 3aKOHOM.’

Jla oBaKBa HOBa 3aKOHCKA Ope0a O OHOCY OMIITET U NOCEOHMX YIPaBHUX
MmocTymnaka He Ou, Kao W JI0 cajia, octana 0e3 3HauajHUjer yTHIlaja Ha Oyayha
MpaBHJIa IOCEOHUX YIIPaBHUX IMOCTyIaKa, y HOBOM 3aKOHY je U3PUUUTO MPE/I-
BuljeHa oOaBe3a ycknahuBama CBUX MOCEOHUX YIPaBHUX IMOCTYIAKa Ca OMIITHM
yIpaBHUM NOCTyNKoM (wi. 214). U3puuuTo je mponucan pok, Kao U HA4MH 32
yckinahiBame CBHX IMOCEOHMX YNpaBHUX IMOCTYIAKa ca IMPaBHINMA ONIITET
yrpaBHor Tioctynka. [Ipensuhenn pok je 1. jyn 2018. rongune (wr. 214. cT. 1), a
Ha4yMH yckiahuBama je myteM nocedHor KoopaunarmoHor tena (wi. 214. ct. 2 u 3),
Koje je okToOpa 2016. roauHe 1 06pa30BaHO Ha OCHOBY ToceOHe omtyke Brase.!?

Haxxanoct, y HOBOM 3aKOHY je H30CTaBJ/beHa OMIIO KaKBa CaHKIIMja 3a CIy4aj
Jla HAKOH MCTEKa HaBEIEHOT 3aKOHCKOT pOKa 3a yCKIahiBame, paBuiia HOCeOHUX
yIpaBHHUX MOCTYIaKa U J1ajbe OCTaHy HeycarjanieHa ca 3aKOHOM O OMIITEM
yIPaBHOM IOCTYIKY, a MPaBHHU IOJIOXKaj rpaljaHa Kkao cTpaHaka y MojeIMHUM
NOoceOHMM YIIPaBHUM IMOCTYTIIMMA 1 J1aJbe Oy/ie NCIIO] HUBOA 3aIITHTE KOja UM
je 3ajeMyeHa 3aKOHOM O OITIIITEM YIIPABHOM MOCTYIIKY.!

9 JlojennHa murama ynpaBHOL IOCTYIIKA MOT'Y IOCEOHHM 3aKOHOM Ja C€ YPEee CaMo aKo
je TO y HOjeAMHUM YIIPaBHUM 00J1aCTHMa HEOIXO/IHO, aKO j€ TO Y CarJIaCHOCTH Ca OCHOBHHUM Ha-
yesnnMa oJpel)eHrM OBUM 3aKOHOM M HE CMarbyje HMBO 3allTHTE IIpaBa U IPaBHUX HHTEpeca
CTpaHaKa 3ajeMUCHHX oBHM 3akoHoM . 3VII, um. 3. cT. 2.

10 Bun.: Omyka o o6pasoBamy KoopauHannoHor Tena 3a ycknahuBame moceGHIX 3aK0Ha
ca 3aKOHOM O OMNIITEM YIPABHOM IOCTYIIKY, ,,Cyorcoenu Snachux PC*, 6p. 82/2016. Y Be3u obpa-
30Bama OBOT KOOpAMHAIIMOHOT Tella HHTEPECAHTHO j€ MPUMETUTH J1a OHO HHje 00pa30oBaHO y
poky ox 90 maHa ox cTymama Ha CHary HOBOT 3aKOHA O OIMUITEM YIPAaBHOM IOCTYIKY, KaKo je
M3pUYHTO MPONMHCAHO uaHoM 214. ctaB 2. 3akoHa, Beh Tek 7. okTobpa 2016. ronune, ynme ce ca
paJioM Ha ycarjianiaBamwy MOCeOHUX YHPAaBHUX MOCTYNAKa Ca ONIITHM yIIPaBHUM HOCTYIKOM
3aKaCHUJIO y CAMOM MOYETKY, U TO BHIe o7 ueTHpu Mecena. Tume je Koopnunanuonom remy 3a
3aBplLIeTaK NOCTyIKa yckiahuBama NOCEOHNX 3aKOHA OCTaBJbEHO CBEra JIBaIECET MECELIH.

' Tloce6Ho 3a0pumaBajyhu npobiem npeacTaBiba YHHCHULA JIa je Y IepHOAY HaKoH dop-
Mupama KoopauHaloHor Tena, Ha npeior Brasie ycBojeHO HEKOIHMKO 3aKOHCKUX U3MEHA, HAKOH
KOjUX Cy Yy HOjeIMHUM ITIOCEOHHM yIIPaBHUM IIOCTYIII[MMA M Jjajbe OCTalle opede Koje Cy -
PEKTHO CYNPOTHE HOBOM 3aKOHY O OIIITEM YIIPaBHOM NOCTYNKY. TakaB je cirydaj 6uo, Ha IpuMep,
ca 3aKOHOM O M3MEHaMa U JOoIyHama 3aKOHa O jaBHO-ITPUBATHOM MApTHEPCTBY U KOHIlECHjaMa
(,,Cnyarcoenu nacnux PC*, 6p. 104/2016), 3akoHOM 0 U3MEHAMa H JIOITyHaMa 3aKOHa O MOPECKOM
MOCTYTKY U MOopeckoj anmMuuuctpauuju (,Cayocoenu nacnux PC*, 6p. 108/2016), 3akoHOM 0O
n3MeHama u pomyHama Llapunckor 3akona (,,Cryorcoenu Znacnux PC, 6p. 108/2016), 3akoHOM 0O
M3MEHaMa U JonmyHama 3akoHa O Mmopesy Ha AomatHy BpenHocT (,,Cayocoenu Znacnux PC*, Op.
108/2016), utx.
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3. IPABA I'PABAHA U IIOCEBHU YIIPABHU IIOCT VIILIN

VY npaBaom cuctemy Peny6imnke CpOuje moctoje OpojHU MoceOHH YIIpaBHH
HOCTYIIIM Y KOjUMa ce y 3HauajHOj MEpPH OJICTYIIa O MHOTHX ITpaBHJIa OMIITET
yIpaBoOT MOCTYIKa. Y MHUTaky Cy OACTyNarma Be3aHa 3a HajBaXKHU]ja MUTamba
YIIPaBHOT MOCTYTKa, Kao MITO Cy: MPaBo Kallde, CYCIEH3WBHO JIejCTBO KaJoe,
BaHpE/IHA MPaBHA CPECTBA, MOCTYMAK U3BPLICHA YIIPABHOT aKTa, IPEKO MOjeIn-
HHX B&KHHX ITPOLECHUX HHCTUTYTA, Ko IITO Cy: IOKa3Ha CPEICTBA, IOCTABIHAILE,
HauWH payyHama POKOBa, 3aCTapesoCT, Ma YaK M MOjeJUHUX OCHOBHUX Hadesa
YTIPABHOT TIOCTYTIKA IIPONMCAHNX 3aKOHOM O OIIITEM YIPaBHOM IOCTYKY, a Koja
ce M3BOJIE U3 CaMor' YCTaBa, Kao IITO je CIIydaj ca HaueJIoM IMPaBHOCHAKHOCTHU
ympaBHor akTa. [locToje OpojHe o0macTu IpyIITBEHOT )KUBOTA y KOjuMa ce cpehy
TaKBa OJCTyIama, I0YEB Of M0pe3a, LapuHa, yHYTPAlIbUX M0CI0Ba, og0paHe,
rpaljeBnHapcTBa, ypOaHU3Ma, MPOCTOPHOT TMJIaHUpamka, 3[paBCcTBa, caodpahaja,
3allITUTC )KUBOTHE CPCAUHE, COHI/IjaJ'IHe 3alITUTE, 6opaq1<e 1 UHBAJIMACKE 3allITU-
Te, 00pa3oBama, HAyKe U TEXHOJIOIIKOT Pa3Boja, 3arollJbaBaka U COIUjaIHE TI0-
JUTHKE, TPrOBHHE, TYPU3Ma, TEICKOMYHHUKAIH]ja, jaABHOT HHPOpMECamba UT/.'?

C 003upoM Ha TO Ja Cy 3a OCTBapHUBam-€ ITpaBa 1 MIPaBHUX HHTEpeca rpahana
YBEK 071 MOCEOHOT 3Hauaja MpaBuIia yIpaBHUX MOCTYIaKa Y MOjeAMHUM yIIPaBHUM
obnacTiMa, Kao IITO Cy Ha IIPHMep: MOpe3H, IapruHe, bopadka U MHBAJINICKA 3a-
HITHTA, COIMjATHA 3aIITHTA, ICH3HjCKO M MHBAJIUACKO OCHTYPAIhE U CII., TPEAMET
Harre ananu3e he OuTH, mpe cBera, IpaBuIia MOCEOHMX MOCTYIAKa y THM YIIPaBHIM
obnacTuMma.

3.1 Ilopeckn mocTymnak

C 003upoM Ha ydecTasnocT Bohema 1 3Hauaj 3aKOHUTOT OCTBAapHBakba MpaBa
¥ IPAaBHUX MHTEpeca CTPaHaKa y MOPECKUM YIPaBHUM CTBapuMa, opende mo-
PEeCKOTr MOCTYIKA MPEICTaB/bajy jellaH O]l HajBaXXHHUJUX MOCCOHUX YIPaBHUX
noctymnaka. [Topecku mocTymnak je y OQAHOCY Ha CBE OCTajie MoceOHe yrpaBHe
MOCTYIIKE HajaeTaJbHUje ypeheH, 1 To 3aKOHOM O TIOPECKOM MOCTYIIKY ¥ TIOPECKO]
aamuHKCTpanuju. OBaj MPOMHUC ce NOCIEABHUX TOANHA, TOTOBO IO IPABUILY, H TO
0 HEKOJIMKO MyTa TOAUIIE, HOMYHbYje HOBUM MPOIIECHUM ofipendama,'’ koje cy
4eCTO CYNMpPOTHE MPAaBHIMMa 3aKOHA O OMILITEM YIIPaBHOM MOCTYIIKY.

12 TIpema penMMHUHAPHO] TPOjEKTHO] aHAIU3K U3BpIIeHO] TokoM 2015. u 2016. ronuHe 3a
norpebe MUHHCTapCTBa ApKAaBHE yIIPaBe M JIOKAJIHE caMoyIpaBe yTBpheHo je ja ce y IIpaBHOM
cucremy Perry6imke Cp6uje ogpende moceOHIX yIpaBHUX ITOCTYTIKA jaBJbajy y mpeko 170 moceo-
HHX 3aKOHA.

13 But.: 3aK0H 0 IOPECKOM TIOCTYIIKY M MOpeckoj aamuuucTpanuju — 3IIIITA, ,,.Cryocoenu
Znacnux PC*, 6p. 80/2002, 84/2002, 23/2003, 70/2003, 55/2004, 61/2005, 85/2005, 62/2006,
63/2006, 61/2007, 20/2009, 72/2009, 53/2010, 101/2011, 2/2012, 93/2012, 47/2013, 108/2013, 68/2014,
105/2014, 91/2015, 112/2015, 15/2016 u 108/2016.
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Mely 6pojHuUM OfCTyIIalbUMa O IIPaBHJIa OMIITET YITPABHOT TOCTYIIKA 10
3Ha4ajy 3a IPaBHU I10JI0%kKAa] CTPaHaKa y OBOj BPCTH MOCEOHOT YIIPABHOT MOCTYTI-
Ka ce MoceOHO UCTHYE HEKOJIIMKO OJpe0H, Ha KOjeé OBOM MPHUIUKOM KEIIHMO
Moce0HO 12 YKaKeMO.

Tako Ha mpuMep, 3aKOHOM O MTOPECKOM TIOCTYIKY ¥ TIOPECKOj aIMHHICTPA-
[[AjU TIPOITMCAHO je, He caMo Jia ykaj0a Ha MOPECKe yIpaBHE aKTe HeMa CyCIIeH-
3WBHO TIPaBHO 1¢jCTBO (WI. 147. ¢T. 1), IITO je Y CYIIPOTHOCTH ca MIPaBHUM PEXKH-
MOM 3kaJi0e y 3aKOHY O OIIITEM yIpaBHOM MocTynky (wi. 154), Beh cy Opojae
MPOIIECHE Pahe MOPECKOT MOCTYMKa ypeheHe cynmpoTHO 3aKOHY O OMIITEM
yIpaBHOM MOCTYTKY. TakaB je ciydaj, Ha IpUMEp, ca HEKUM IpaBUINMa O JIO-
CTaBJbamby MOPECKUX YIIPABHUX aKaTa, padyHamy POKa 3aCTapeoCTH MMOPECKUX
obaBe3a, ut. Mako cy 3akOHOM 0 OIIITEM YIIPABHOM IMOCTYIKY JETaJbHO ype-
hena mpaBuna 0 06aBE3HOM JTMYHOM, KA0 W MMOCPETHOM JOCTABIbAY YIIPABHUX
akara (4i1. 72-78), mpu unjeM QopMyiucamy Ce HarJlalleHO BOAMIIO padyHa o
MaKCHMallHOj 3aIlITUTH TIpaBa U IPaBHUX WHTepeca rpalana kao aapecara, ainn
Y O CIIpeYaBamy CBAaKOT BU/JIA 3JI0YNOTpeOe THX IpaBa Ha IITETY jJABHOT UHTEPE-
ca, 3aKOHOM O TTOPECKOM ITOCTYIIKY U TIOPECKO] aIMUHHUCTPAITHjH j€, HTIaK, TIPe/I-
Buh)eHO Ja ce Topecka peliekha MOTy JTOCTABJ/baTH M MYTEM IOMITe, OOMYHOM
MO TAHCKOM TIOIIMJBKOM. Y TOM CITy4ajy c€ IIOPECKHU aKT cMaTpa AOCTAaBJbEHUM
UCTEKOM POKa of 15 maHa o1 1aHa HeroBe Mpejiaje, ajau He aipecaTy JTUYHO HIIH
HEKOMe 13 KpyTa JINIa KOMe C€ MOYKEe M3BPIIUTH TIOCPETHO TOCTaBIbAhE, IITO OH
Y MOTJIO OUTH y CKJIaay ca 3aKOHOM O OMIITEM YIPAaBHOM IMOCTYIIKY, Beh camoj
o TH (W1, 36. cT. 4). 300T TAKBOT 3aKOHCKOT PeIleha O Ta3aK CTPaHKe, Ha ITPH-
Mep, Ha TOUIIEBU 0IMOD, OOJTHUYKO JICUSHE HIIH CIY>KOCHU ITyT Y MHOCTPAHCTBO,
3a TIOCJIEUIlY MOKE JTa MMa HEMOTYRHOCT ca3Hama 3a U3BPIIECHO JI0CTABIbAHE
MOPECKOT PEeICkha, a OHO 32 JIUPEKTHY MPABHY MOCICIUIY MOXKE J1a UMa HEMO-
ryhHocT 61aroBpeMene ymorpede, He caMo oAroBapajyher mpaBHOT cpeicTBa
(xanbe win Tyx)0e), ycie/ Yera nmopecku yrpaBHU aKT ayTOMATCKU CTHYE CBOj-
CTBO MTPaBHOCHAKHOCTH, Beh 1 HeMOTYNHOCT cripedaBarma MoCTYIKa eBeHTyaTHe
NpUHYJHE HaIlJlaTe opecke obaBe3e, Koja ce MOXKe CIPOBECTH B 0€3 JTUIHOT
MIPHCYCTBA CTPAHKE.

CrnuyHa cuTyallyja je u ca pauyHameM poKa 3aCTapesoCTH Y TIOPECKOM I10-
ctynky. Hamme, nako je 3akoHOM O OMIITEM yMPAaBHOM MOCTYIIKY Y TOTJIEAY
HaYMHA pauyyHama POKOBa MprxBaheHa T3B. IMBUIIHA KOMITyTalija (computation
civilis), mpema K0joj ce pOKOBH y YIIPABHUM ITOCTYIIIIMA padyHajy of IPBOT Ha-
peAHOr JJaHa Y OJJHOCY Ha MOMEHAT M3BPIICHA PaIihe 3a KOjy Cy Be3aHu (4Jl.
79-81), 3aKOHOM O TIOPECKOM TOCTYIIKY ¥ TIOPECKOj aIMHUHHUCTPAITU]H j€ TIPOITH-
CaHo J1a Ce POK 3acTapesioCTH Mopecke o0aBe3e pauyHa off MPBOT 1aHa HapegHe
KaJIeHIapCKe TOAMHE y OHOCY Ha TOIUHY Y K0joj je Tpebasio yTBPAUTH Iope3,
OJTHOCHO Yy K0j0j je 00aBe3a MopecKor Ty XHHUKa jocrena 3a miahame (wi. 114, ct.
2 u 3). Tume HEe camo ma je ompenda o padyHamy poka 3acTapeoOCTH TMTOPECKUX
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00aBe3a y CympOTHOCTH Ca IIPaBUIIMMa OTIITET yIIPaBHOT MOCTYTKa, Beh je me-
HUM TIPONUCUBAaKEM YBEJICHA U IUPEKTHA IpaBHa HejenHakocT mel)y rpahane.
Haunme, y morneny poka 3actapernocTu mopecke obaBese rpaljanu cy y UCTOM
MPaBHOM TIOJIOXKA]y, HE3aBHCHO OJ] TOTa IITO Cy PaBHU 10CA0 Ha OCHOBY KOra
HacTaje mopecka obaBesa 3aKJby YN, Ha ipuMep 1. janyapa winu 31. gememOpa
UCTE KaJICHIapPCKE TOIMHE, a Y TIOTIIYHO Pa3IMYUTOM IIPABHOM IIOJIOKAjy aKO CY
WCTH MPAaBHU TOCA0 3akJbyunin 31. meremOpa jeqHe u 1. janyapa HapeaHe KaJieH-
JIapCKe TOJIUHE.

3.2 llapuHCKH NMOCTYNAK

[Ipumepu 3HAUAjHOT OACTYIaka O]l IPaBUJa OMIITET YIIPABHOT MOCTYIIKA,
ocToje M y obmactu napuHa. Mely OpojHuM onpeadama IMapuHCKOT YIIPaBHOT
nocrymnka, ypehenor LlapuHCKUM 3aKOHOM,'* HCTHYEMO Kao mocebaH mpumep,
MOTYhHOCT M3MEHE TTPaBHOCHAKHOT IIAPHUHCKOT periemka 0e3 yrmoTpede Orio Kor
BaHPEHOT IPABHOT cpencTBa. HanMe, He3aBUCHO OJ1 CTHIIakha CBOJCTBA MPABHO-
CHa)KHOCTH, Ka0 jeTHOT O] OCHOBHUX TapaHaTa MpaBHE CUTYpHOCTH T'pahaHa Koja
MPOUCTUYE TUPEKTHO U3 YCTaBa, M y3 TO IMPEJCTaBIba jeJTHO O] OCHOBHUX HaYe-
J1a y 3aKOHY O OIMIITEM YIIPAaBHOM MOCTYTKY (4. 14), om xora ce He 6u cMerno
OJICTYTIaTH y OMJIO KOM TIOCEOHOM YIIPABHOM MOCTYTKY (WI. 3. ¢T. 2), [lapuHCcKkuM
3aKOHOM je JjaTa mpaBHa MOr'yNHOCT APUHCKOM OpPraHy Jia y MOCTYNKY HAaKHA/I-
HE KOHTPOJIE IapuHCKe jaekiapanyje (wi. 103), Moxke 1a MOHUINTH WA U3MCHH
[IAPUHCKO PEIIeHhe Y CBako M00a (0€3 MKaKBOT BPEMEHCKOT OI'paHHUYEHha), YBEK
KaJia YTBP/IY J1a je HETAYHO MJIM HETIOTIYHO OUJI0 YTBPH)EHO YNHKEHUYHO CTakbE,
OJTHOCHO aKO C€ HAKHATHOM KOHTPOJIOM JISKJIapalinje WIH KOHTPOJIOM [apHIbEHha
YTBPJIH Jia Cy TPOIUCH KOjH C€ OJHOCE Ha oJipeheHn napuHCKY TOCTYyIaK Mpu-
MEHCHH Ha OCHOBY HETAUHHUX HMJIM HETTOTIYHHX MomaTtaka (wi. 103. cT. 5).

3.3 bopauka U MHBAJU/ICKA 3aIITHTA

[TpuHIMI TPaBHOCHAKHOCTH YIIPABHUX aKaTa ce He IMOUITYje HU Y IPYTHM
noceOHUM yIpaBHUM MocTynuuma. Tako, Ha mpumep, y odiactu 6opayko-uHBa-
JUJICKE 3aIITUTE je 3aKOHOM O TIpaBMMa Ooparia, BOJHUX WHBAJHIA U YJaHOBA
BUXOBUX MMOPOIHI," mopen *kajbe, Koja mpeMa 3aKOHY O OIMIITEM YIPaBHOM
HOCTYTIKY ITPEICTaBIba jeANHO PEIOBHO IMPABHO CPEICTBO KOJUM CTPAHKE H IPyTH
MPaBHO JISTUTUMHCAHH CYOjEKTH MOTY Jia TpaXke IPOBEPY 3aKOHUTOCTH IMPBOCTE-
HCHOT yIPaBHOT aKTa PaJayl 3alITHTE CBOjUX MPaBa MM IMPAaBHUX HHTEpeca (Y.
151-174), npenBulena je jour u pesusuja (4. 46-50). Melhytum, 3a ;eHy ynorpe-

4 apuucku 3akoH — 13, ,,Cryorcoenu Znacnux PC, 6p. 18/2010, 111/2012, 29/2015 u 108/2016.
15 3aKkoH 0 npaBuMa Oopana, BOjuX HHBAJIK/A ¥ YJIaHOBA BbUXOBUX MOPOAHILA, ,,CyocOeH
Znacuux CPC*, 6p. 54/89 u ,,Cnyorcb6enu cracnux PC*, 6p. 137/2004.
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Oy IpaBHO JIETUTUMHUCAHH Cy0jeKaT je UCKJBYIUBO APYTOCTEITHHA OpraH. YBole-
HBEM PEBH3H]E JIaTa je MOTYhHOCT IPYyTOCTEIEHOM OpraHy Jia MOXKe Y CBaKo 700a,
MO CIY>KOCHO] Iy KHOCTH, JIa BPIIU MPOBEPY 3aKOHUTOCTH CBAKOT MPBOCTEIIEHOT
peliiemha KOjUM je CTPaHIU MPU3HATO HEKO O ITPaBa MPOMUCAHUX OBUM 3aKOHOM,
Kao IITO Cy MPaBO Ha: MOPOJAMYHU JIOJATAK, JIOJATAK 32 HETY, HAKHAIY TPOIIKO-
Ba CMEIITaja y yCTaHOBaMa COIMjaJTHe 3allITUTE, J0JaTaK Ha Jelly, JI0aTaK Ha
UMe pa3iiiKe y OCTBApEHOM MpUMarby U TapaHTOBAHOT M3HOCcA 3a onapeleny Ka-
TEropHjy JIMIla, Ka0 ¥ HOBYAHA HaKHAJa 32 BpeMe MpodecroHaIHe pexaduiuTa-
nuje (wi. 46). Mlako HHje H3PHIHUTO IMPOITHUCAH POK Y KOME j€ TPYTOCTEIICHH OpTraH
y OBOj BPCTH yIIPaBHE CTBApPH Iy KaH Jia PEIllH 110 PSBU3UjH, HABSJICHUM 3aKOHOM
j€ MImaK U3pUUYHUTO TPOIHCAHO J1a Ce y CIyYajy M3jaBJbHUBama PEBU3H]C OJTIAXKE
W3BPIICHE Pelckha KOJUM je MPU3HATO HEKO O] HaBeJIeHUX IpaBa (wi. 46. cT. 4).

[Moceban mpobieM y Be3u OBOT MPABHOT CPEJICTBA MPENCTABIbA YUNHECHHIIA
Jia je 3aKOHOM O TIpaBMMa Ooparia, BOjHUX WHBAJIM]IA ¥ YIIAHOBA BbUXOBUX MTOPO-
JUIa U3PUYUTO MPOITUCAHO JIa Ce TIPOTHB Pelieha IPYyrOCTENEeHOT OpraHa JoHe-
TOT y MOCTYIKY PEeBHU3H]je, Y CIy4ajy Kaja je MIPBOCTEIICHO PEIICHE MIOHUIIITCHO
1 BpaheHo Ha TIOHOBHU ITOCTYIIAK, HE MOXKE BOAUTH YIIPaBHU c1iop (1. 49. cT. 2).
TakBo pelemne ce joln yBeK Hala3u y OBOM 3aKoHy, 0e3 003upa Ha TO IIITO je ca-
MHM YCTaBOM, Kao MaHudecTanuja ipasa na iupasuuno cyherve w3 4. 32. ct1. 1.
(,,cBaKO MMa IPaBO Jla He3aBUCAH, HEMIPUCTPAcaH U 3aKOHOM Beh ycTaHOBJbEH
CY/1, IPABUYHO U y Pa3yMHOM POKY, JABHO PACIIPABH U OJUTYYH O F-eT'OBUM ITPABH-
Ma ¥ 00aBe3amMa, OCHOBAHOCTH CyMHb€ KOja je OrIIa pasJior 3a OKPeTarmhe MOCTYTIKA,
Kao M ONTyk0aMa MPOTHUB Hera’”) U ipasa Ha ipasHo cpedcitiéo u3 1. 36. CT. 2.
(,,CBAKO UMa MPABO Ha KaJ0y WU APYTO MPABHO CPEACTBO MPOTUB OMITYKE KOjOM
ce O[Ty Tyje O FbeTOBOM ITpaBy, 00aBe3M WIIN Ha 3aKOHY 3aCHOBAaHOM MHTEpeCy )
W3PUYHUTO MPOIMUCAHO JIa C€ 3aKOHUTOCT CBAKOT KOHAYHOT TMOjeUHAYHOT aKTa
KOjIM ce OTydyje O IIpaBy, 00aBe3n WIH Ha 3aKOHY 3aCHOBAHOM HHTEPECY MOXKE
MPEUCIIUTUBATH MPEJ CYIOM Y YIIPABHOM CIIOPY, aKo y ofpeheHom ciryuajy 3ako-
HOM HHje TIpeaBuleHa qpyraddja cyacka 3amrura (Wi 198. ct. 2), kao u 1a je 3ako-
HOM O YIIPaBHHUM CIIOpOBUMa,'® Takohe, mpensrulhena MoryhHoOCT Bohera yrpaBHOT
Criopa, He caMo MPOTHB CBAKOT KOHAYHOT YIIPaBHOT aKkTa, Beh u cBakor apyror
KOHAYHOT TI0jeITHAYHOT [TPABHOT aKTa, Y CIy4ajy Kaja He IIOCTOj! IPYTH BH]I CY/I-
cKke 3amTuTe (Wi 3).

3.4 CouujajHa 3amITUTA

Mely 6pojauM onpendama MmoceOHOT YIIPABHOT MOCTYTIKA Y 00JIACTH COITH-
jasHe 3amTuTe, AeTajbHO ypel)eHor 3aKOHOM O COIMjaTHOj 3aIIUTHTH,' HajBa-
YKHHUJa o7penda Kojy ca acrekTa HeycKial)eHOCTH ca TIPpaBUITNMa OTIIITET YIIPaBHOT

16 3aKOH 0 ypaBHUM CIIOPOBUMA, ,,Cyoicbenu Znacnux PC*, 6p. 111/2009.
17 3aKOH 0 CONMjATHOj 3aLITUTH, ,,Cayorchenu Znacnux PC*, 6p. 24/2011.
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MOCTYIIKA cMaTpaMo Aa Tpeda mocedHo rictahu ce Takohe Trde pesmsmje (wr. 103.
cT. 5 mun. 104). Kao u y mocTynky ocTBapuBama rnpasa y 00nactu 00payKo-HHBa-
JUCKE 3aIITUTE, TAKO U y OBOj BPCTH MTOCEOHOT YIIPABHOT MOCTYTIKA JAPyTOCTETIe-
HU OpraH MOJe I10 CJIy>KO€HOj AyKHOCTH J1a BPIIX MPOBEPY 3aKOHUTOCTHU ITyTEM
pPEBU3HjE CBAKOT PEIIeha KOjUM je CTPAHITH MTPU3HATO HEKO OJT IIpaBa, Kao IITO CY:
MPaBO Ha HOBYAHY COIMjaliHy ImoMoh, ITpaBo Ha J0/aTak 3a rmoMoh u Hery Jpyror
JIUTIA, Kao U IpaBo Ha yBehaHu gomaTtak 3a momoh u Hery apyror jtuma (wi. 104. cT.
1). Yiorpebom 0OBOT MpaBHOT CPEACTBA IPYTOCTENCHN OpraH MOXKe J1a TOHULITH
WJIM YKUHE TTPBOCTETIEHO Pellerhe, 0e3 MKaKBOT BPEMEHCKOT orpaHudema. Mely-
THM, 3a pa3IMKy Of OCTYIIKa peBU3Hje y 00JacTH O0pauKo-MHBAIHCKE 3AIITUTE,
y OBOj BPCTH ITOCEOHOT YIPABHOT MTOCTYITKA MTPOTHUB PEUIeHa APYTOCTETIEHOT Op-
rasa JOHETOT [0 PEBU3HUjH, CTpaHKaMa UIaK Huje (CynmpoTHO YcraBy) yckpaheHna
MOTYhHOCT cyjcke 3amTuTe, Beh ce Moyke BoguTH yrpaBHu criop (wr. 103. ct. 7).

3.5 [leH3ujcKo M MHBAJIUICKO OCUTYpalbe

VY ynpaBHOM NOCTYTIKY y 001aCTH MIEH3UjCKOT U HHBAJIUJICKOT OCUTYpamba,
ypeheHor 3aKoHOM O MEH3UjCKOM U HHBAJIUICKOM OCHTypamy,'® Takole mocroje
OpojHe ompende KojuMa ce OICTYIIa O IPpaBHJja OIIITET YIPaBHOT ITOCTYIIKA, a
HEKHMMa O] BbHX ¥ 3HAYajHO YMamyje HMBO 3aIITUTE IIpaBa CTPaHaKa 3ajaMUeHUX
3aKOHOM O OMIITEM YIIPABHOM OCTYIIKY.

Tako, y 0BOj BpCTH yIIpaBHOT TIOCTYIIKa, MHOTA IIPOILIECHA NTUTakha HUCY
ypehena camo ogpemdama 3akoHa O TEH3UjCKOM F HHBATHACKOM OCHTYpamy, Beh
je cTBOpeHa paBHa MOTYRHOCT Jia ce ypelyjy U HOA3aKOHCKUM OIIITUM aKTOM
®donga 32 MEH3U]CKO ¥ WHBAJIUICKO OCUTYparmke, Ha KOjH y TOM CIydajy carja-
CHOCT JIaje MUHHCTApP HAJUJISKAH 32 IMOCJIOBE TICH3H]CKOT U MHBAJIMJICKOT OCHTY-
pama ¥ MUHHCTAp HaIJISKaH 3a TTociioBe 3apaBiba (wr. 93. ct. 3). Takas je cimydaj,
Ha [IPUMeEp, ca OCTYITKOM 32 OCTBApUBAaKE IPaBa 0 OCHOBY HHBAJIMITHOCTH (Y.
94. ct. 1), mpaBa Ha HOBUAHY HaKHAY 3a TEJIECHO omTeheme n IpaBa Ha HOBYAHY
HakHajay 3a momoh u Hery apyror Jmna (wi. 95. ct. 2). 3aTuM, y 0BOj yIpaBoj
obracTH u3jaBa CBEJOKa, Kao jeTHO O HajuenrhuxX JOKa3HUX CPEICcTaBa, He CaMo
y ynpaBHoM, Beh u y Behuau octanux npaBHo ypeheHux (Cyackux) mocryrmaka,
HHUj€ T03BOJbECHA Y TIOCTYIIKY YTBphUBame MeH3UjCKOT cTaxka (Wwi. 85. cT. 2). Ta-
kolje, 1 y OBOj BPCTH YIIPABHOT MOCTYIIKA je IpeABrleHa peBu3Hja, Kao moceOHo
MPaBHO CPEJICTBO KOJUM JIPYTOCTEIIEHH OPraH MOXKE IIPEUCITUTATH, HE CaMO 3aK0-
HUTOCT IIPBOCTEIICHOT pellieka, Beh ¥ MPaBUIIHOCT HaJla3a, MUIIJbEHhA U OlCHE
KOj€ Cy JTalli OpraHu Koju Cy Bpmriy Bemrademe (4. 100. 1. 2). 3a pa3nuky o
MOCTyINKa OOpavyKe U MHBAIHUICKE 3alITUTE, yIoTpeda peBu3uje y 0BOj BPCTH

18 3aKOH 0 MEH3MjCKOM M HHBAJMICKOM OCUTYpamy, ,,Cayorchenu Znacnux PC*, 6p. 4/2003,
64/2004, 84/2004, 85/2005, 101/2005, 63/2006, 5/2009, 107/2009, 101/2010, 93/2012, 62/2013,
108/2013, 75/2014 u 142/2014.
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MTOCEOHOT YIIPAaBHOT MOCTYITKA UITaK HeMa CyCrieH3uBHO nejcTBO (w1, 100. cT. 3),
a IPOTHB pelleha JOHETOr 0 PEBU3HjH HHjE UCKIbYYeHO IPABO Ha BOeme yIpas-
Hor criopa (wr. 103).

Y 0BOj BPCTH YNIPaBHOT MIOCTYIKa OUTHO je U3MEHEHO, Y OTHOCY Ha OIITH
yIIpaBHU MOCTYTIAK, BAHPEIHO IIPABHO CPENICTBO MOHABIhAE TIOCTYIKA, CTBapa-
HBEM 3aKOHCKE MOryhHOCTH J1a ce TPOTUB CBAKOT KOHAYHOT peliema Donpaa 3a
TIEH3H]CKO ¥ WHBAJHUJCKOT OCUTYpama, 6e3 003upa Ha TO IITO HUCY UCITYHCHU
YCJIOBH 32 MIOHABJbAME MOCTYIIKA IPOMHUCAHU 3aKOHOM O OIIITEM YIIPABHOM IO~
cTynKy (4. 176) v mITo Cy IpOTEKIIH CBH POKOBH 3a FeTOBY yroTpedy (4. 178),
MOCTYTHaK MOYE TIOHOBUTH, 0€3 HKaKBOT' BPEMEHCKOT OTpaHHueHha, YBEK Kaja ce
ca3Ha 3a HOBE UHFHCHUIIE, OTHOCHO Halje MIu CTeKHe MOTYRHOCT 1a ce yrmoTpede
HOBH JJOKa3H KOjU O caMH, UJTU y Be3u ca Beh ynoTpeO/beHUM T0Ka3uMa, MOTIIH
JIOBECTH J0 ApyTadujer perniema, WK Kaja je MPOIyIITeHO Ja C€ Y PaHHjeM I10-
CTYTIKY W3HECE HeKa YNH-CHHIIA, OIHOCHO JI0Ka3 KOjU MOKE JJOBECETH JI0 IpyTa-
gujer pemema (wr. 104. ctT. 1. 1. 1 1 2).

YV 0BOj BpCTH OCEOHOT YNIPAaBHOT MOCTYTIKA j€ ca acleKTa MPaBHE CUT'yPHOCTH
rpahana moce0HO OrITa 3aHUMJIBHBA MTPaBHA MOTYNHOCT Koja je TIOCTOojalla y POKY
O] TIET FO/IMHA Of laHa CTYIama Ha CHAry 3aKOoHa O TIEH3MjCKOM M HHBAJIHJICKOM
ocurypamy (wi. 240. ct. 1) 3a ykumame 1o ImpaBy HaJa30pa CBAKOT peliekha KOjiuM
je moBpeheH HeKn MaTepHjaHU 3aKOH KOjJUM Cy IpU3HAaTa MpaBa 13 MEeH3HjCKOT U
WHBAJIHJICKOT OCUTYparha WIN KOjuMa je OMo yTBpheH MeH3ujcKu cTaxk. Takohe, y
HCTOM POKY CYy C€ MOTJIH IO CIIY>KO€HOj AYKHOCTU MPEUCIUTATH U CBH HaJIa3u U
MUIIJbEeha OpraHa BelTaueha Ha OCHOBY KOjUX Cy OWIia Mpu3HaTa IpaBa U3 IeH-
3MjCKOT ¥ HHBAJUICKOT OCUTYpara Mo OCHOBY MHBaNUAHOCTH (4. 240. cT. 2).

3.6 OcTau ynpaBHU NOCTYNIHA

Hajuemnrhe oxctyname ox onmrter ynpaBHOT MOCTyTKa y OpojHUM MOCeOHUM
YIIPaBHUM ITOCTYIIIIMa BE3aHO j€ 3a 4ecTO Kopuimheme 3aKoHCKe MOTYhHOCTH
3a M30CTaTaK kajabe, HaKo ce He PajH O MPBOCTEICHOM PELIeY CaMOCTaIHOT
opraHa yIpase, y ciaydajy KaJ IIOCTOjH HeITOCPEIHO BUIITH OpraH KOju O MOTao
Ja oJuryuyje o sxanou. Tume ce cTpaHu HeonpaBraHo yckpahyje moryhHoct na
npes APYyrocTeIeHUM OPraHOM 3allITUTH CBOja ITpaBa ¥ IIpaBHe HHTepece. TakBu
CIydYajeBU c€ jaBJbajy y OpOjHUM MOCEOHUM 3aKOHMMa y MHOTHUM 00JacTuMa
IPYIITBEHOT )HBOoTa. OBa 10jaBa je TOCeOHO M3paXkeHa y MPOIHUCHMa KOjH Cy
JOHETH y MOCCIBUX HEKOJIMKO FOANHA.

Taxo, Ha TpuUMep, Y 001aCTH CAYKOSHHIKUX OTHOCA, HOBUM 3aKOHOM O
3aIOC/ICHIMa Y ay TOHOMHHUM MOKpajHHaMa U jeIHHUI[aMa JIOKAIHe caMoyTipase,'
penBuleHO je 1a ce Ha pelieke MpeAceTHNKa KaaOeHe KoMucHje o n3ysehy

19 3aK0H 0 3aMocIeHrMa y Ay TOHOMHKM MOKPajuHaMa H jeJHHUI[aMa JIOKaJIHe CaMOyTIpaBe,
»Cyorcoenu Znacnux PC*, 6p. 21/2016.
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YJlaHa KOMHUCHje He MOXe n3jaBUTH kaiba (ui. 180), mako mocroju MoryhHOCT
OJUTyYHBaba y IPYTOM CTEIIEHY O] CTpaHe OMIITHHCKOT, OHOCHO Ipajackor Beha,
YHja HaJJIeKHOCT Y OBOj MaTepuju Beh mocToju, ¢ 003upomM Ha To 11a je Behe Han-
JISKHO J]a UMEHYje U pa3pellaBa 4JaHoBe xkanoene komucuje (wi. 178. u 181), kao
1 J1a ofTyayje o uzysehy npencenanka xanodene komucuje (wi. 180. cT. 3). Y obia-
CTH jaBHOT HH(POpPMHECamba, 3AKOHOM 0 jaBHOM HH(popMucamwy u Meaijama’’ mpo-
MTACAHO j€ J1a ce JKajiba He MOKe M3jaBUTH ITPOTHB PEIIeha O PACTIONCITH HOBUAHUX
cpezncTaBa 3a jaBHO HHpopMuUcame (WI. 25 ¢T. 3), Kao U Ha pellene O perucTpa-
uju Meadja (4. 42). 3aKoOHOM O jaBHUM MEIMjCKMM CEpBHCHMA’®! je n30cTaBibe-
Ha MOryhHOCT U3jaBJbHBama kanoe Ha peniermne o ocnobahamy obaBese miaahama
TaKce 3a jaBHU MEIUjCKH cepBHUC (WI. 42. CT. 5), a KCTa je CUTYyallfja 1 ca periemheM
0 U3/aBamby JI03BOJIE 32 MPYKamhe MEAH]CKHX yCIyra u3 3aKoHa O eJIEKTPOHCKUM
Menujuma (4. 85).22

VY obnactu caobpahaja, mocToju Benuku Opoj IPBOCTENEHUX YIIPaBHUX aKa-
Ta TMIPOTHUB KOJHX C€ HE MOXKE M3jaBUTH kajda. Tako je 3aKOHOM O TIOMOPCKO]
IUIOBHI0KM?® M3PUYUTO MPOITKCAHO J1a Ce Kan0a He MOYKE H3jaBUTH IIPOTHB peliie-
Ha 0 U3/aBamy WHIACHTU(HUKALIMOHE KapTUlle ToOMopIa o cTpaHe Jlyuke karme-
tanuje beorpax (4. 84 ct. 2). 3akoHOM O TJIOBUAOU M TyKama Ha yHYTpalllbuM
BOZIaMa,>* MIPOIKCAHO je J1a e MPOTHUB Pellieha ATCHIIM]E 32 YIIPaBJbakbe TyKama
0 00aBJbatby JIyUKe ACTaTHOCTH y MPUCTAHHUILTHMA 33 TOCEOHE HAMEHE HE MOKE
n3jaBuTH xanba (wr. 237 6, cT. 4). 3akoHOM 0 6€30eTHOCTH W WHTEpOnepaduII-
HOCTH KEJIE3HHIIe> MPOMUCAHO je [ ce xKaba He MOXKE U3jaBUTH POTUB BHUIIIC
IPBOCTENEHUX YIIPAaBHUX aKaTa J(upekuuje 3a xene3sHune. Y NuTamy Cy peliehe
0 103BOJIH KopHIIhemwa KeJIe3HUUKe mpyre (Wi. 22. cT. 2), peniemne 0 Kopuihemy
THIIA BO3WJIA Ha JKEJIE3HNIKHUM Ipyrama (1. 23. cT. 3), pememne 0 JO3BOJIH U 10-
JaTHO] JO3BOJIM 3a KopuInheme Bo3mIIa Koja cy ycariamena ca TCHU (un. 27. cr.
3), perierme 0 TO3BOJIA U TOJIATHO]j JO3BOJIH 32 KOPUIITNEHe MOACHCTEMAa U BO3UIIA
koju Hucy ycarnameHa ca TCU (un. 28. ct. 3. 1 un. 30. cT. 2), Kao u peuemne o
OIy3UMarby FUIH CYCTICH3HjH JO3BOJIE 3a Kopuiheme Bo3uia (Wi. 33. ct. 4). [Ipema
3aKoHY 0 JKENEe3HUIH, %0 jxanba ce He MOKe W3jaBUTH Ha pelewne JJupekimje 3a
JKEJIE3HUIIC O M3/IaBamby JIMIICHIIE 3a IIPEBO3 Y JKEIIE3HUIKOM caoopahajy (wr. 67.

20 3akoH 0 jaBHOM HH(OpPMUCarLY U Meaujama, ,,Ciryocoenu Znachux PC*, 6p. 83/2014, 58/2015
u 12/2016.

21 3aK0H 0 jaBHUM MEJIUjCKUM cepBUcuMa, ,,Cryocoenu Znacnux PC*, 6p. 83/2014, 103/2015
n 108/2016.

22 3aKO0H 0 eNIEKTPOHCKUM MeIujuma, ,,Cayocoenu Snacnux PC*, 6p. 83/2014 u 6/2016.

23 3aKk0H 0 TIOMOPCKO]j TUIOBUAOH, ,,Cyochenu nnacruux PC, 6p. 87/2011, 104/2013 u 18/2015.

24 3aKOH O IUIOBUJIOM U JlyKaMa Ha YHYTpAIlbUM Bojgama, ,,Cayocoenu Znacruuk PC*, 6p.
73/2010, 121/2012 n 18/2015.

25 3akoH 0 06e30eIHOCTH 1 HHTEPOIIEPAOUITHOCTH Kelle3HuIE, ,,Cryocoenu Znacnux PC*, 6p.
104/2013, 66/2015 n 92/2015.

26 3aKkoH 0 xene3Huiu, ,,Cryocoenu Znacnux PC*, 6p. 45/2013 u 91/2015.
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ct. 10). Hu mpoTHUB jeqHOT pemiermka MPOomiucaHor 3aKOHOM O ITPEBO3Y MyTHHUKA Y
JIpyMckoM caobpahajy?’ ce He MOXKe M3jaBUTH asba, MOIITO UX Y IPBOM CTere-
HY JOHOCH MHHHCTApCTBO HAJJICKHO 32 MOCIoBe caoOpahaja. MehyTum, y ciry-
Yajy pelnieha MUHICTApCTBa 0 aAMUHUCTPATUBHUM MepaMa Koje ce U3pudy J10-
MaheMm mpeBO3HUKY 300T 00aBJbama MPeBO3a Ha TEPUTOPHUJH CTPaHE ApKaBe
CYNPOTHO 3aKJbYYeHOM Mel)yHapOaHOM CIOpa3yMy ca TOM ApKaBoM, kajla ce
Moske n3jaButu Brnanu Perryonmke Cpowuje (wir. 137. ct. 3).

W y OpojuuM apyruM yIpaBHHM OOJacTHMa [10jaBa U30CTaBJbamba Moryh-
HOCTH 32 M3jaBJbUBAHE KaJI0e IMPOTHB MPBOCTETICHNX YIIPABHUX aKaTa je Beoma
pacnpocTpameHa. Tako je 3aKkoHOM 0 ATEHIIMjH 3a JTUICHINPAmbe CTEYajHUX
yrpaBHHKa?® ipeasul)eHo ma ce xkanba He MOYKE M3jaBUTH IIPOTHB BHIIE TIPBO-
CTEMEeHUX YIPaBHUX aKaTa, Kao LITO Cy: pellekhe AUPEeKTopa ATeHLHje JOHETO
TTOBOJIOM M3BEIIITaja CYIEPBU30pa O paay CTEUajHOT yIpaBHHUKA (WI. 3 T, CT. 7),
peweme Jucuunnunckor Beha AreHnuje JOHeTOr Y JUCHUILITMHCKOM MOCTYIIKY
(@1. 3 1, cT. 7), permeme TUPeKTopa ATEeHITHje 0 Oprcamy CTEIajHOT YIIpaBHUKA
13 MIMEHHUKa CTEUajHUX YIpPaBHUKA (WI. 3 K, CT. 3) UTA. 3aKOHOM O JEBU3HOM I10-
croBamy?’ je ImpoImcaHo Ja ce xaba He MOYKe M3jaBUTH IIPOTHB periemna [Tope-
CKe ympaBe 0 u3/aBamy oBnamihema 3a 00aBbambe MEHAUYKUX MociaoBa (4. 39.
ct. 11). UcTa cutyanmja je u ca 3aKOHOM O Typu3My " y Iorieny periema o uc-
MyHEHOCTH YCJIOBa Ol CTPaHE 3APAaBCTBEHE YCTAHOBE 32 MPYKambe yClIyra cMe-
mTaja u ucxpane Tpehum mummma (. 60. cT. 5), Kao U periema 0 pa3BpCTaBamby
YTOCTUTEJbCKUX O0jekara y kareropuje (wi. 68. cT. 3). Takohe, mpema 3akoHy 0
€JIEKTPOHCKOM MOTIHCY’! xanba ce He MOXKE M3jaBUTH HU MPOTHB PEICHa O
Opucamwy cepTU(HUKAIMOHOT Teja U3 perucTpa cepTu(GUKaMoHuX Tena opiaurhe-
HUX 32 U37aBamkbe KBATN(PUKOBAHUX SIEKTPOHCKHX cepTudukara (€. 40. cT. 2).
Hu npotus pemema [Topecke ynpase o ogy3uMamy GHCKaiiHe Kace ce Takohe He
MOJKE M3jaBUTH JKaJI0a, M TO Ha OCHOBY 3aKOHa 0 (PUCKATHUM Kacama (4. 34. CT.
13. u ct. 19).2 TIlpema 3akoHy O cTeyajy W JTUKBHAAIMjH OaHAKA U IPYyIITaBa 3a
ocurypame’? jxajba ce He MOJKE M3jaBUTH MIPOTHB perrerha Hapomawe 6anke Cpou-
j€ 0 MOKpeTamwy MOCTyIKa cTeuaja HajJ OaHKOM WIJIHM APYIITBOM 33 OCUTYpambe
(11. 4. cT. 4), Ka0 W penema 0 MOKPeTamy MOCTYIKA JTMKBUIAIH]E HAll HCTUM

27 3aKkoH 0 ApyMcKoM caobpahajy, ,,Cryorcoenu Znacnux PC*, 6p. 68/2015.

28 3akoH 0 ATEHIMjU 3a JUIEHIUPAhe CTEYajHUX yIpaBHuKa, ,,Cayocbenu Zracnux PCE,
6p, 84/2004, 104/2009 u 89/2015.

29 3aKOH 0 JIEBU3HOM OCIOBamY, ,,Cyochenu Znacnux PC, 6p. 62/2006, 31/2011, 119/2012
u 139/2014.

30 3akoH 0 TypusMmy, ,,Cryorcoenu Znacnux PC*, 6p. 36/2009, 88/2010, 99/2011, 93/2012 u
84/2015.

31 3aKOH 0 eNEKTPOHCKOM TOTIHUCY, ,,Cryscoenu Znacnux PC*, 6p. 135/2004.

32 3aKkoH 0 pucKaNIHUM Kacama, ,,Cryorchenu Znacnux PC*, 6p. 135/2004 u 93/2012.

33 3aKkoH 0 cTeuajy W IMKBUIAINj1 OaHAKA U APYIITABA 33 OCUTYpambe, ,,CyscOenu Snachux
PC*, 6p. 14/2015.
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cyOjextuma (ui. 28. cT. 5). IIpema 3akoHy o mope3y Ha goxomak rpahana,’* sxanba
ce He MOJKe W3jaBUTH MPOTHUB peliera [lopecke ynpase o 3a0paHu Win npuBpe-
MeHOj 3a0paHu 00aBJbara NEeTATHOCTH MCILIATHOITY IPUX0/a KOJH j€ HHTepIpe-
tarop (w1 108 a, ct. 7 u 10). Takohe, Ha ocHOBY 3aKkOHa 0 JOOPOBOJFHUM TIEH3UjCKUM
(hoHIOBMMa U TIEH3M]CKMM TTAHOBHMa>? jkatba ce He MOKe M3jaBUTH HU IPOTHB
pewea Hapoane 6anke CpOuje o u3gaBamy 103BOJIE 32 pal U yIIpaBJbakhe MeH-
3roHUM (hoHIOM (Wi. 13, CT. 2), Ka0 1 0 TaBamby CarjlaCHOCTH 3a CTHIAE aKITHja
JIpYyLITBa 3a yIpaBJbame NeH3uoHuM ¢onaom (wian 71 a, ct. 3). Mcro Tako, Hema
MOTYhHOCTH 3a M3jaBJbHUBAE JKaJI0OE TPOTHB CBUX peliema KoMucuje 3a xapTu-
je oIl BpeAHOCTH, JOHETUX TI0 OCHOBY 3aKOHa 0 HHBECTUIIHOHUM (POHIOBHUMA (1.
80. cr. 2).%6

[lopen HaBeaeHUX, TOCTOj€ U MOjEAMHH OCEOHU YIIPaBHH NOCTYTIIH y KO-
jUMa je IpomucaHa MOTYNHOCTH H3jaBJbHBamba JKall0e, HaKko ¢e paau O MIPBOCTE-
MICHUM YIIPAaBHUM aKTHMa CAMOCTAJIHUX OpPraHa yIpaBe WM MOCeOHUX OpraHu-
3anuja. Tako je 3akoHOM 0 kuroBuMa’’ mpensulena MoryhHOCT u3jaBsbHBamba
xanbe Branu PenyOnuke CpOuje mpoTHB CBUX pelliekha O KUTOBUMA JOHETHUX
oI cTpaHe 3aBoja 3a HHTEICKTYaJIHy CBOjUHY (4. 7. cT. 2). McTa cutyanmja je u
ca 3aKOHOM O 03HaKama reorpadckor mopekia’® Ha OCHOBY Kora ce MOXe H3ja-
BUTH *k)an6a Brnagu PerryOmmke CpOurje mpoTHB periema o Tpru3HaBamy MpaBa Ha
03HaKy reorpad)cKor nopexja u o ynucy y peructap (ui. 45. ct. 2). Takobe, 3a-
KOHOM 0 TlareHTnMa’® je mpensuljeHa MOryhHOCT n3jaBibHBamba anbe Boagu
Peny6nuke CpOuje mpoTUB peliemha CBUX OpraHa ynpase JOHETHX y BE3H ca
M3IaBameM MpUHYIHE JuIeHTe (4. 38. ¢T. 2), Kao U pemiekha o0 3alITHTH TPOoHa-
nasaka (wi. 67. cT. 3).

JemHo o "wecTHX ofCTyMama MOCEOHUX YIPABHUX MOCTYIIaKa OJ] OMIITET
YIPaBHOT MOCTYIKa MPEICTaBIba U MPABUIIO O HECYCIICH3UBHOM JAEjCTBY jKajioe.
[lopen mopeckor u apWHCKOT MOCTYTIKA, ¥ KOjUMa TaKBO MTPABUJIIO OaBHO TIO-
cToji,*’ y mocnenme BpeMe je 3HayajHo yBehaH Opoj ympaBHUX MOCTyIaKa y
KOjMIMa ce 0BO IpaBmiIo Takohe cpehe. Tako je 3aKOHOM O jaBHUM CKHjaauIITHMa*!
npensuheHo na xanda nM3jaBjbeHa MPOTUB pelIeha TYPUCTHUKOT HHCIIEKTOPa

34 3akoH 0 mope3y Ha joxoaak rpahana, ,,Cryocbenu Znacnux PC*, 6p. 24/2001,80/2002,
135/2004, 62/2006, 65/2006, 31/2009, 44/2009, 18/2010, 50/2011, 91/2011, 7/2012, 93/2012, 114/2012,
8/2013, 47/2013, 48/2013, 108/2013, 6/2014, 57/2014, 68/2014, 5/2015, 112/2015 u 5/2016.

35 3aK0H 0 J0OPOBOJLHUM MEH3UjCKUM (DOHIOBHMA U TIEH3HjCKUM IIJIaHOBUMA, ,,C1yorcOeHu
Znacrhux PC*, 6p. 85/2005 u 31/2011.

36 3aKOH 0 MHBECTUIIMOHUM (OHI0BUMA, ,,Cryoicoenu Znacnux PC*, 6p. 46/2006, 51/2009,
31/2011 u 115/2014.

37 3aKoH 0 KuroBuMa, ,,Cryscoenu Znacnux PC*, 6p. 104/2009 u 10/2013.

38 3akoH 0 03HaKama reorpadckor nopekina, ,,Cryocoenu Znacnux PC*, 6p. 18/2010.

39 3akoH 0 mareHTuma, ,,Cryoicbenu Znacnux PC*, 6p. 99/2011.

40 By.: 3IIITITA, un. 147 cr. 1 u 113, un. 12. ct. 2.

41 3aKOH 0 jaBHUM CKHjAIMIITUMA, ,,Cyoichenu Znacnux PC*, 6p. 46/2006.
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JIOHETOT y BPINCHY Haa30pa He oijiaxe ni3Bpmemne (wi. 70. cT. 4), Kao u xanba
MPOTHUB PelIeha CIOPTCKOT MHCIIEKTOPa JOHETOT y BpIIEHY HAJA30pa HaJl opra-
HU30BaKEM CKHJAIIKUX CHOPTCKUX MPUPENION U H3JIaBarha JIUIEHIIM HHCTPYKTO-
puma ckujama (. 71. cT. 3). Takohe, 3aKOHOM 0 eIEKTPOHCKUM KOMYHHUKaIHja-
Ma*? je TIpormmcaHo J1a jkamda Koja je n3jaBJbeHa MUHUCTAPCTBY TIPOTHB pPeEIlIeha
MHCIIEKTOPa EJIeKTPOHCKUX KOMYHHKAIlMja HE OJJIaKe U3BPILCHE pelermba (Wl
135. c1. 3). Mcra cutyardja je u ca 3aKOHOM O IUIAHUPAmy U U3rpaamu,*’ Kama
Cy y NMUTamy aj0e Ha peliemha jeIMHUIA JOKATHUX CaMOyTIpaBa O YKIIambamy
objexTa 300r moTpajanoctu uian Behux omrehema (4. 167. cT. 4), Kao u perema
0 3aTBapaby TpajniIuIlnTa 300T U3rpaame odjexTa 6e3 rpal)eBUHCKE J03BOE (WI.
181. cT. 2).

CycrneH31BHO A€jCTBO HEMa HH Kajiba Ha pellee HHCIIEKTopa o 3a0paHu
pajia reoieTCKe OpraHu3ainje U pelietkha 0 3a0paHu CTaBJbamka y IPOMET KapTo-
rpadckux myOnuKanuja Koje ce u3jaBibyjy Ha OCHOBY 3aKOHA O IPyKaBHOM IIPeMepy
u katactpy (wr. 177).44 3akoHoM 0 TpeBO3y y ApyMcKoM caoOpahajy*® je Takohe
npensul)eHo 1a kajaba MpOTUB pelleha PemyOInIKor HHCIIEKTOpa 3a APYMCKH
caoOpahaj, kao u oBiamTheHor JHIA OMIITHHCKE, OJTHOCHO T'pajCKe yIpaBe He
OJTaXKe U3BpILICHE pelemba (4. 47. cT. 4). Mcra cuTyanuja je u ca )xandoom usja-
BJBEHOM TIPOTHUB pEIIeHha METPOJIONIKOT HHCIIEKTOpA O TIOBJauekhy Mepuia ca
TPKMINTA, Ka0 U pelieka o 3a0panu ynoTpedn Mepuia, IpeMa HOBOM 3aKoHY O
METPOJIOTHjH (WiI. 45. ¢T. 5 1 uit. 46. cT. 5).46 Takole, Hu xanba Ha pelremne 0 O/1-
pehuBamy 3Haka nmpousBohaua mpema 3aKOHY O KOHTPOJIH MpeAMETa O] Aparo-
[IEHNX MeTaja,?’ He ofaxe U3BpIIeHe pemema (wi. 10. ct. 3).

VY HeKHUM ciTy4ajeBUMa y OCEOHUM YIPaBHUM MOCTYIIMMA ce cpehy Yak u
onpende KojuMa ce M3PUIUTO UCKIbydyje MOTYhHOCT Bohema ympaBHOT criopa
NPOTHUB OJpel)eHNX KOHAYHUX YIPAaBHHUX aKara, IITO je CYPOTHO YCTaBHOM ITpa-
BY Ha IpaBUYHO cyheme (wi. 32. cT. 1) m mpaBy Ha MPaBHO CPEACTBO (Wi. 36. CT.
2), o uemy je Beh 6mito peun. [loctojame TakBUX oApenOU y OjeAMHUM MOCEOHUM
YIIPaBHUM TIOCTYTIIIMMA J0Ka3 je Ja y mpaBHOM cuctemy Pemyb6nmke Cpowuje,
HAKOH IyHUX JISCET FoJIMHA O] yCBajamka YCTaBa, jOlll YBEK [0CTOje OpOjHU 3aK0-
HU KOjU HUCY ycarialleHu ca YCTaBOM, HAKO je POK 3a HHXOBO ycarjamiaBarme

42 3aKOH 0 €JIEKTPOHCKMM KOMYyHHUKalijama, ,,Cryorcbenu Znacnux PC*, 6p. 44/2010, 60/2013
u 62/2014.

43 3aKOoH 0 MIAHUpAKy W U3TPabH, ,,Cryacbenu Znacnux PC*, 2/2009, 81/2009, 64/2010,
24/2011, 121/2012, 42/2013, 50/2013, 98/2013, 132/2014 u 145/2014.

44 3aKOH 0 IPIKABHOM [TPEMepy | Katactpy, ,,Cayocoenu Znacnux PC*, 6p. 72/2009, 18/2010,
65/2013, 15/2015 u 96/2015.

45 3aK0H 0 IIPeBO3y y ApyMCKOM caobpahajy, ,,Cryocoenu cnacnux PC*, 6p. 46/95, 66/2001,
61/2005, 91/2005, 62/2006, 31/2011 u 68/2015.

46 3akon 0 MeTponoruju, ,,Cryscoenu Znachux PC*, 6p. 15/2016.

47 3aKOH O KOHTPOJIM MPEAMETA Ol AparolueHux merana, ,,Cayocoenu nacnux PC, 6p.
36/2011 u 15/2016.

1245



Jp 3opan J. Jlonuap, [Tocebnu yiuapasnu iiociuyiiyu (ctp. 1231-1249)

nctekao jomr 31. memem6pa 2008. ronune.*® Takas je ciydaj ca 3aKOHOM 0 KOMO-
pama 37[paBCTBEHUX paHKKa,*’ mpeMa KoMe ce IPOTUB KOHAYHOT pemietmha Cyna
YaCcTH O U3PHULAKY IUCLHUILUINHCKE MEPE jaBHE OIIOMEHE 4JIaHy KOMOPE HE MOXKE
MOKPEHYTHU yIpaBHH ciiop (4. 46. cT. 1). MoryhHoct Bohema ynpaBHOr criopa je
U3PUYUTO UCKJbYYeHa U 3aKOHOM 0 pany>’ Kaja cy y MUTamy M0jenHa KOHAuHa
peliema HHereKTopa o pany (4. 272. ct. 4). [Ipema 3akoHy 0 qpKaBHO] peBU30P-
CKOj MHCTUTYIHjH’! U3PUUHUTO je NCKJbydeHa MOIyNHOCT CBaKe CyICKe KOHTPOJIE
akata MHCTUTYyLH]je JOHETUX y MOCTYIKY peBu3mje (4. 3. cT. 4), ma caMuM THM
U KOHTPOJIE Y YIIPABHOM CIIOPY, LITO j€ Takol)e CynpOTHO HABEIECHUM YCTaBHUM
onpendama.

Ca npyre cTpaHe, 3aKOHCKAM ofpeadaMa y MmojequnHUM ITOCEOHUM YIIPpaBHUM
MOCTYIILMMa Ce Cy’KaBajy oBJaluhema YIIpaBHOT Cy/ia y BOery yIpaBHOT cropa.
Taxo je 3aKOHOM O €JIeKTPOHCKUM MEAUjUMa UCKJbyYeHa MOTYNHOCT J1a caM cy1
pelu yrpaBHy CTBap, JOHOIICHEM IIpecyie y cydajy YIpaBHOT Cropa MpOTHB
pewewma Perynaropa qoHeror y mocTynky M3AaBama 03BOJIE 3a IPYKambe Me-
JIUjCKUX YCIIyTa, U3pHuLamka Mepe |l Oy3uMarba I03BoJIe 3a paj (4. 42. cT. 2).
HckipyunBame MoryhHOCTH Bohera yIIpaBHOT CIIopa ITyHE jYPUCIUKITH]E TIOCTO-
ju u 'y 3akony o Haponroj 6anuu Cp6uje,’? kama cy y MUTamy CBH YIIPABHU aKTH
nmoHeTH of ctpane Hapomue 6anke Cpouje (w1. 86 B, cT. 2). MoryhHocT Bol)ema
caMo yIIpaBHOT CIIOpa OrpaHUYCHE jyPUCIUKIIM]e peaABul)eHa je U IPOTHB CBUX
KOHAuHMX pemiermha Hapoare 6anke CpOuje ToHETHX IT0 OCHOBY 3aKOHA O (hHHAH-
CHjCKOM JIU3HMHTY (4. 8. CT. 5).53

4. 3AKJbYUHA PASMATPABA

Beh camo netnMuvan nornes Ha oApeade MojeAMHUX MOCEOHNX YIIPaBHUX
MoCTYyTIaka, Koje cy Ouiie mpeMeT NaXkkbe y paay, yKasyje Ha MMOCTOojamke 3Ha4aj-
HUX OACTyNamba O HajBaXHUJUX MTPaBHJIA ONIITET YIpaBHOT noctymnka. C 003u-
pPOM Ha TO 12 BaKHY HOBHHY 33 OCTBapHBame IpaBa rpaljaHa mpex opranuMa
yIpaBe y HOBOM 3aKOHY NpEJCTaBJba, HE caMo 00aBe3a CarJacHOCTH MpaBHIla

48 Bua.: YeraBuu 3akoH 3a cipoBoheme Yerasa PenyGuuke Cpbuje, ,,Cuyowcoenu Znacnuk
Peiiybnuxe Cpouje, op. 98/2006, un. 15.

49 3aKkoH 0 KOMOpama 31PaBCTBEHUX PANHUKA, ,,Cryocoenu Znacnux PC, 6p. 107/2005 u
99/2010.

30 3akoH 0 pany, ,,Cryorcoenu Znacnux PC*, 6p. 24/2005, 61/2005, 54/2009, 32/2013 u 75/2014.

51 3aKoH 0 ApKAaBHO] PEBU3OPCKO] HHCTHTYIH]H, ,,Cyacbenu Znachux PC*, 6p. 101/2005,
54/2007 u 36/2010.

52 3akoH 0 Haponroj 6anuwm Cpbuje, ,,Cruyocoenu cnacnux PC, 6p. 72/2003, 55/2004, 85/2005,
44/2010, 76/2012, 106/2012, 14/2015 u 40/2015.

33 3aKOH 0 PUHAHCH]CKOM JIU3HUHTY, ,,Cyorchenu Zracnux PC*, 6p. 55/2003, 61/2005, 31/2011
u 99/2011.
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MOCEOHUX YIPABHHUX MOCTYIAKa Ca OCHOBHHM HAaueJInMa OIIITET YIIPaBHOT IM0-
ctynka, Beh cajia u 3a0paHa cMamUBaka HUBOA 3aIITUTE TIPaBa U MPABHUX WH-
Tepeca cTpaHaka 3ajeMUeHHX 3aKOHOM O OIIITEM YIIPABHOM TOCTYIIKY, IIOYETaK
MPUMEHEe HOBOT 3aKoHa, Koju je mpenBulex 3a 1. jyn 2017. roaune, npysxa go00py
TIPUJIUKY JIa ce y TIpaBHOM cuctemy PemyOmuke CpOuje OTKJIOHE CBE Hecarja-
CHOCTH OPOjHUX MOCEOHUX MOCTYIIAKa Ca OMIITHM YIIPABHUM IOCTYITKOM, U Ja
ce CBY NOCEOHM MOCTYIIIH Y MOTITYHOCTH YCKJaJie ca HUBOOM 3aIlITUTE MpaBa
rpahana koju je npenBul)eH HOBUM 3aKOHOM O OMNIITEM YNPABHOM TOCTYIKY. Y
TOM TOTJIEy U3PHUUTO MPOITMCaHA 3aKOHCKA 00aBe3a ycariamaBarma CBUX T10-
CeOHMX yIPaBHUX MOCTYIAaKa Cca OIIITUM YIIPaBHUM ITOCTYIIKOM HajKaCHUjE 110
1. jyna 2018. rogune, ipeacTaBiba J00ap HAYWH 3a YBOEeHE MPEKO MOTpeOHOT
penay npaBHu cucteM. tbeHum ucnymemeM Tpedao ou rpahanuma y PenyOuru
CpOuju 00e30eInTH 1a U Y YIIPaBHOM TOCTYTIKY ITpaBa v IIpaBHE HHTEPECEe OCTBA-
PYjy Y cKilaay ca HajBaXHHjUM Mel)yHapOaHO-IpaBHUM CTaHJapIuMa, Ha KOjuMa
j€ 3aCHOBaH HOBH 3aKOH O OIIITEM YIIPABHOM ITOCTYIIKY.>*

Melytum, cnaby ctpany noctojehier 3aKOHCKOT pellierha MpeIcTaBba H30CTa-
HaK JOBOJEHO e(hUKacHOT MeXaHW3Ma Koju O Morao aa obe3bemu ma ce OpojHa
OJICTyTarha y CBUM IMOCEOHUM YIIPABHUM IMOCTYIIIMMA 3aUCTa U OTKJIOHE Y MPO-
MUCAHOM POKY, OJJHOCHO JIa C€ CBH TIOCEOHU 3aKOHU YCKIIaJe ca HOBUM 3aKOHOM
0 OMILTEM YIPAaBHOM MOCTYTKY. JIolie HCKYCTBO ca HeOJaroBpeMeHnM ycarialia-
BamhCM CBHX 3aKOHA Ca HOBUM YCTaBOM, 300T yera y paBHOM cucTeMy PemyOmuke
CpOuju jour ¥ gaHac MoCTOjM HA3 MPOTUBYCTABHUX 3aKOHA, HAKO je TO CBOjeBpe-
MEHO OwWJIa jeTHa 0J] OCHOBHHX YCTaBHHUX 00aBe3a Kojy je Tpebaso UCITYHHUTH Haj-
kacHuje 10 31. nenemOpa 2008. roguHe, BUIIE HET'O jJaCHO yKa3yjy Ja caMo Mpo-
nucaBame 0o0aBe3e Ha ycaralaBame NOCCOHUX YIPaBHUX MOCTYIAKA Ca ONIITHM
YIPaBHUM TOCTYTIKOM, KOj€ jeé OTPaHUYEHO CaMO POKOM (MHCTPYKLHOHUM), 32
9Hje IpeKopadehe He TIOCTOjM HIKAKBa IpaBHa CAHKITH]a, y3 (hopMUpame MoceOHor
KoopnunanuoHor Tena pagu cupoBoleme CBUX aKTHBHOCTU Ha ycarjalllaBamby
3aKOHA, MOJKE BEOMa BaskaH TPOIIeC ycarialaBama IIOCeOHNX 3aK0oHa ca 3aKOHOM
0 OMIUTEM yIPaBHOM MOCTYIKY Aa npeTBopu y CuzndoBcku nocao.

Uwunu HaM ce 1a 61 MHOTO e(hUKacHH]e PEIIeHe MOTIIO Ja TPEACTaBIba IMPO-
NUCHBambe 00aBe3HE MPETXOAHE CariaCHOCTH MUHHCTAPCTBA HAAJISKHOT 32 T10-
CJIOBE JIp’KaBHE yIpaBe yBEK MPUINKOM yTBphHBama HalpTa CBUX MOCEOHUX

3 Bun.: [lparan Munkos, ,,Yrnpasau moctynak y CpOuju u eBpoIcKo mpaso*, 36opnuk
, Xapmonusayuja cpiickoZ u mahapcroé ipasa ca iipasom Eepoiicke ynuje”, Hosu Can 2014, 91-
102; Aparan Mumkos, ,,O motpebu yckiiahuBama CpICKOT YIIPaBHOT IOCTYIKY ca mpaBoM EV*,
36opnux paoosa [IPHIII 68/2014, 83-96, [Iparan Muikos, ,,/{pxxaBHa ynpaBa CpOuje U eBpOICKH
cragaapau’, 300pHUK ,, Xapmoruzayuja cpiicko u mahapckoZ ipasa ca ipasom Egpoiicke yHuje*,
Hosu Capx 2015, 59-75, J1. Byuernh (2014) 181-183, 3opan Jlonuap, ,,EBpornicku npaBHu cTaHgap-
U ¥ ynpasHu noctynak y Cpouju®, 36opuux ,, Xapmonusayuja cpiickoZ u mahapckoZ iipasa ca
ilpasom Eepoiicke ynuje*, HoBu Cax 2016, 461-478.
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3aKOHa KOjU caapske OMII0 KOjy onpendy o moceOHUM YIIpaBHUM TOCTYIIIHMA.
Tume 61 ce cripeunsia MOryhHOCT /1a TakaB 3aKoH yle y 3aKoHOIaBHY MPOLEay Py
aKo HHje y TIOTITYHOCTH yckiaheH ca 3aKOHOM O OIIITEM YIIPAaBHOM ITOCTYIIKY.
[Tpumep ca HAaYUMHOM yCBajama MPaBUIINKA O YHYTPAIIK0] OPraHU3aIUjU U CU-
cTeMaTH3aIliju PaJIHUX MECTa y OpraHuMa yIrpase, KoJl Kora je Biranunaom Ypen-
60M>® U3pHYKTO MpeABUl)eHO a HaIeKHH opraiu (MUHHCTApCTBO 3a APIKABHY
yIIpaBy ¥ JIOKAJIHY caMOoyTIpaBy, MuHucTapcTBo (puHaHcHja u Ciyxo0a 3a yIpa-
BJbalb€ KaJPOBMMA) HE CMEJy Jia [ajy carjacHOCT aKo HalpT MpaBUJIHUKA HUje
TIPUTIPEMJbCH y CKJIANY ca ofpeheHnM MuTamuMa Koja cy ypelheHa mpormucuma
Y1ja KOHTPOJIa IPUMEHE je Y IbUX0BOj HaaJeskHoCTH (4. 32, 33 u 34), nokasaio
Ce TOKOM IPETXOIHIX TOAMHA Kao BeoMa e(hukacaH MEXaHH3aM 32 yCIOCTaBIharbe
palroHaHE M Ha 3aKOHY Y MOTIIYHOCTH 3aCHOBaHE YHYTpAIlllbe OpraHu3aluje
npxaBHe yripase y Pemryomuin Cpouju. Ctora, YWHH HaM ce 1a OW y TOM IIpaBIly
Tpebane ga uny u Oyayhe 3akoHCKE M3MEHE Y CIydajy Jia ce MpoLeHa Helemo-
TBOPHOCTH MPEABUN)EHOT peliemha y HapeIHUM TOAMHaMa ITOKaXKe OTPaBIaHOM.

55 Buj.: Ypenba o Hadenuma 3a yHyTpanime ypeheme 1 cHcTeMaTu3aliijy pajHuX Mecta y
MUHHUCTApCTBUMA, TOCEOHMM OpraHu3anujama u ciyxxoama Brnane, ,,Cnyowcoenu Znacnux PC*, 6p.
81/2007, 69/2008, 98/2012 u 87/2013.
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Special Administrative Procedures

Abstract: Despite the quality of legal norms in existing Law on Administra-
tive Procedure, for the realization of citizens’ rights in the Republic of Serbia in
accordance to international legal standards, a significant problem are specific
administrative procedures. In this type of procedures in recent years have been
made many variations from the basic rules of general administrative procedure,
which can not be classified as requirements of the specific nature of proceding in
certain administrative matters. Therefore it is particularly important that it in
new Law on Administrative Procedure (which will begin to fully implement from
1 June 2017) is provided no more only an obligation of compliance of rules in
specific administrative procedures with the basic principles of administrative
procedure, but now also a prohibition of reducing the level of protection of rights
and legal interests of the parties guaranteed by the law on administrative proce-
dure, as well as a legal obligation to harmonize all special procedures with the
new law, no later than 1 June 2018. Based on mentioned solutions in the new Law
on Administrative Procedures, to citizens of the Republic of Serbia should be al-
lowed to fully realize their rights and legal interests in administrative proceedings,
in accordance to the most important international legal standards. However, the
drawback of the existing legal solution is a lack of effective mechanism that sho-
uld ensure that numerous deviations in the special administrative procedures
actually remove in prescribed period, and that all special laws harmonize with
the new Law on Administrative Procedure.

Keywords: administrative procedure, a special administrative procedure,
general administrative procedure, Law on Administrative Procedure.
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