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3AJEJHNUYKA CBOJMUHA CYIIPYXXHUKA
N CABECHO CTULHABE ITOY3JABEM
YV KATACTAP HEIIOKPETHOCTU"

Casxceitiax: Y paoy je, tionazehu 00 onwiteZ iojma 3ajedHuyxe ceojune u
3ajednuuKe ceojune (Umogune) CyupyscHuKa, uasicrea iloceehena ipaguiuma Koja
ce 00HOCe HA PAClioNaarbe HellOKPEUHOCIUUMA HA KOJUMAa CYUpYICHUYU UMA]Y
3ajeOHuyKy ceojuny. Pasmoiupeno je iluiiarbe 0a au ce 6e3 ioCiojarsa U3pUUULoz
pasua o 3auiuUitil CasecHoz Cluuyaoya y caydajy neosiawhenoZ paciionazara
3ajeOHU"aApa, Modxce UPYHCUTUU 3AUTHUTIA TTO3UBOM HA HAYeN0 H0Y30ard Y Kailid-
citiap neiiokpeiunociuu. OOHOCHO, 0a au je padu 3awiuuiie iosepersa y UpasHom
pomeity, u3y3eiHo 00360/6E€HO CIUUYAIE UPABA C8OJUHE U OPYEUX CUUBAPHUX
iipasa 00 ciupare casecHol wpeheZ auya, Kaoa cy uciyrexe ouuiie Upettinociias-
Ke 100 Kojuma ce wikuity ioy3oarse ) a4Hociu u UoiLyHOCHL JaBHOE pecuciupa
ipasa Ha HeloKPeuHOCIUUMA, d CBOJUHA HUje OULA YIUCAHA Y JABHOM peSuciupy
Kao 3ajeonuuxa. O02060p je 0aill y KOHIUEKCILY HeOOCIUAuKa OUWInUX upasuia
0 3ajeOHUYKO] ceojunu umajyhiu y 6udy eaxceha Upasuia y 3eMmama y OKPYICer),
Hayeno ioy30ara y Kamacuiap HelloKpeiHOCY U CIUas Hajeuule CyocKe UHCIUaHye
y Peityonuyu Cpbuju. 3axmyuax je 0a cyupyscHux Koju Huje Yiucam y jagHu pe-
2uciuap nuje 3awiuuhen y 00HOCY HA CABECHOZ CUUYAOYA.

Kawyune peuu: 3ajeonuuxa ceojuna cyupysicHuxa, uoy3oarse y Kauaciap He-
UOKPEUHOCIUU, CABECHO CUIUYAIbe, CUCYPHOCUL UPABHO2Z UPOMETUA.

* OBaj unaHaK CaJApKyu Pe3ylNTaTe HCTPAKNBAKA Y OKBUPY NpojekTa [Ipasna wpaduyuja u
Hoeu ipasnu uzazosu, koju puHancupa [pasuu paxynrer y HoBom Cany.
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1. BAJEJHUYKA CBOJMHA

VYpehemwe mel)ycoOHUX of1HOCA CyOjeKaTa T3B. CII0KEHUX CBOJUHCKUX 3aje/I-
HuIa! BeoMma je OAroBOpaH 3ajarak, jep ce, y MHOTHM CIIy4ajeBuMa, paau O Ofi-
HOCHMa HariamieHe JuaHe npupoze. To 1oaaTHo oTexaBa yTBphUBambe MpaBuia
Koja he omoryhuTtu ia ce 0HOCH He HapyIIe, OTHOCHO CIIOPOBH peIlle y3 jelHaK
TPETMaH CBUX 3aMHTEPECOBaHMX cyOjekara. JlareHTHa KOH(DIMKTHOCT CJIOMKEHUX
CBOJUHCKHX 33jeTHUIA JOJATHO TI0jayaBa OATOBOPHOCT 32 F(bUXOBO aJIEKBATHO
ypeheme y uiby npenynpehema ydyecranux croposa, ajiu U 00e30ehema jacHux
M MIPEU3HUX TIPaBHJIa 32 FbUXOBO PeIIaBambe.

3ajenHuvKa cBOjuHA Hajuemhe ce oapehyje Kao mpaBo CBOjUHE /IBa MIJIH BH-
11e JTiila (3ajeTHI9apy) Ha HEeTIoIeJbeHOj CTBAapH, IPH YeMy HHUXOBH yIE€IH HUCY
onpeleru, anu cy oapeanBu.” HeompenesbeHOCT yena 3ajeJHuYapa uMa 3a 1o-
cllenIly moce0aH peXxuM yIpaBibarba M pacrojiarama 3ajelHIIKOM CTBapu U
HeMOryhHOCT pacrojiarama yJIeJIoM J0K IIOCTOjU PEXUM 3ajeJHUUYKE CBOjUHE. 3a
Pa3uKy OJ CYyCBOjHHE, KOja IMPeCTaBJha YUCTO MMOBHHCKY 3ajeHUILY, 3aje/I-
HUYKa CBOJUHA j& YBEK BHUIIIE OJ TOTA. 3ajeIHUYAPH CY YBEK Y HEKOM BPJIO OUTHOM
JMYHOM OJTHOCY, KaKo 3a BbHX caMe, TaKko U 3a APYIITBEeHY 3ajenHuiy. Ha ckman
Y MOCTOJaHOCT BbUXOBUX JUYHUX OJHOCA HajMare Ou Tpebalia Ja umMa yTulaja
IpaBHa peryJaTHBa M 3aTO ce W npeasula nocebaH MpaBHU PEXKHUM y TOTIIEAY
MMOBHHCKHUX JTo0apa Koja UM MPHUIIaIajy.

3ajeqHMYKA CBOjJIHA MOYKE HACTATH MCKJBYYHBO Ha OCHOBY 3aKOHA. 3aKOHO-
nasail oapelhyje koja JMIa u MO KOJUM YCJIOBUMA MOTY OUTH 3ajeIHUYAPH, TS
KaKaB je ’bUXOB IIPAaBHHU I0JI0XKA] Y TOj 32jeJHUIIN. 3ajeJHUYKO] CBOjHHH y 3aKO-
HY 0 OCHOBaMa CBOJHHCKOIPABHKUX 07HOCca® ocBehena je jenHa oxpenba (ui. 18).
Onpehen je mojam 3ajeTHIYKE CBOjHHE W TPOTIHCAHO J1a 33jeTHNYKa CBOjHHA MOXKE
MOCTOjaTH y clydajeBUMa U 1MoJ| yclioBUMa opehernnm 3akoHoMm. HajzHauajHuju
ciydajeBu ypeheru cy TTopogudHuM 3aKOHOM* y OKBUPY 3ajeIHHYKE UMOBHHE

! TpaiMIIMOHAITHO, PeY je O CYCBOjHHH, 3aj€/IHUYKOj CBOJHHH M €TaXKHO] CBOJUHH. Y oJpe-
henom cMucny, Ty craga U 3ajeAHHIIA HACTaa 110 OCHOBY TajM LIEPUHTA (time-sharing), Koja ce
3acHMBA Ha Mojenu BpemeHa kopuirhema oxpeleHe cTBapu (0Tyaa u Ha3uB) n3Mel)y BenuKoOr
Opoja nuua. bes 0063upa o KojeM BUAY ce pajiu, CIOKEHE CBOJHHCKE 3aje/IHULIE CY TPUMEp KOJIeK-
THBHOT BpILCH:a [IPaBa CBOjUHE, YIIPKOC UCKJBYYMBOCTH OBOI I1paBa, Ka0 HEroBe MOjMOBHE Ka-
paktepuctuke. Bun. Radmila Kovacevi¢ Kustrimovi¢ y Radmila Kovacevi¢ Kustrimovi¢, Miroslav
Lazi¢, Stvarno pravo, Ni§ 2006, 208-210.

2 Nikola Gavella y: Nikola Gavella, Tatjana Josipovi¢, Igor Gliha, Vlado Belaj, Zlatan
Stipkovié, Stvarno pravo, Zagreb 2007, 721: ,,Kana Buie 1uia nma 3ajeITHIYKO BIACHUIITBO HE-
K€ CTBapH, OHO UM IIPHIIaJa CBUMA 3aje/lHO, a HUTHU jeJHOMe nojequHadHo. CBa Ta JuLa UMajy
3ajeJHO TO IPABO BIACHHUIITBA — Mely HHMa HHje MOJeJbCHA CTBAP, a HU MPABO BIACHHUIITBA,
HEro CBa OHA YYECTBYjY Y HEIOJEJbCHOM Cy0jeKTy MpaBa BIACHHIITBA HEMOJC/LEHE CTBAPH KA0
Jla Cy CBU OHH 3ajeIHO jeaH Cy0jeKT — Kao Ja Cy CBH 3aj€HO jeAaH BIACHHK.

3 Cuyarcoenu nuctu COPJ, 6p. 6/1980, 36/1990, Cayorcoenu auciu CPJ, 6p. 29/1996.

4 Cnyocoenu Znacnux PC, 6p. 18/2005, 72/2011-1p. 3akoH, 6/2015.
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CYNpY KHHUKA,> BAHOpauHUX MapTHepa® u dnaHoBa mopoxuyHe 3ajenuurie.’ [Topex
TOTa, MOCTOJU 3ajeJHUYKA CBOjIHA CAaHACIICHIKA O]l MOMEHTa CMPTH OCTaBHOIIA
10 e00e 3a0CTaBIITHHE,® 3aTUM 3ajeTHUYKA CBOjHA OCTaBHOYEBUX IIOTOMAKA,
HEroBOr OpayuHOT JIpyTra U POAUTEhA HA IPeAMEeTHMA JoMahMHCTBA Mamke BPE/I-
HOCTH, aKO Cy Ca OCTaBHUOIIEM JKHUBEIIN Y HCTOM JIOMaliMHCTBY,” TPaBoO 3ajeIHUY-
Ke CBOJUHE POJIMTEJha HA CTBAPHMA HAMCHEHUM JICTETY, aKO BPIIIEC POJUTEIHCKO
mpaBo 3ajeqHuuku,'” IpaBo 3ajeqHIuKe (HeIE/FUBE) CBOjUHE BIACHUKA MTOCEOHMX
JICJIOBA 3rpajic (€TaXKHUX BIIACHUKA) HA 3ajeIHMYKUM JISJIOBUMA 3rpaJjie U ypeha-
juma y 3rpaam.!!

[IpaBuna o 3ajeAHNYKO] CBOJUHM, HE3aBUCHO 071 ofipheHor Buaa, y PemyOnuiu
Cp0uju Beh ayro moctoje camo y BUIY HAIpTa. Y OBOM MOMEHTY TIOCTOjE JIBE
pazHe Bep3Hje MOoKyIIaja Koau(pHKalnje CTBApHOT MIpaBa, y YMjeM CKIIONy ce Ha-
Jla3e W OIMIIITa TIPaBHIIa O 3ajeIHUYKO] CBOJUHU. JeqHa je JaTa y BHAY 3aKOHa KOjU
perynuiie caMo CTBapHOIpaBHe ofgHoce, Haypiu 3axonuxa o ceojuu u opyum
ciusapnum ipasuma’?, a npyra y oKBHpY KomupHKaIiije rpalaHcKonpaBHe Ma-
tepuje, Haypiu I pahancko 3akonuxa.”> Imajyhu y BUay TeMy OBOT paja, Maxmy
hemo ycMepuTH camMo Ha mpaBuja O 3ajeJHUYKOj CBOJUHHU KOja Cy O 3Hadaja 3a
MOT'YNHOCT CaBECHOT CTHULakha MOY3JalkEeM Y PErUCTap HEMOKPETHOCTH, Y CIIy-
4ajy HeOBJAITNEeHOT pacIojiaramka o1l CTpaHe 3ajeHuIapa.

[IpaBuno o cruiamy CBOJUHE U APYTUX CTBAPHUX IpaBa Ha HEMIOKPETHO]
cTBapu o1 HeoByamheHor 3ajeqaugapa u3 4i. 232, ct. 1, Tau. 2 Hanpra 3akoHu-
Ka 0 CBOJHHH U IPyTHM CTBapHUM NpaBuMa, rnacu: Cagecitian ciuuyanay yiaucom
Yy jagHoMm pecuctipy ciiude upago c8ojuHe Ha HEeUOKPeUHOCU, KOJY je UpagHUM
Hocnom Upubasuo y3 HaKHAdy 00 3ajeOHUYapa Koju ¢y OuLu Yuucanu Kao 1acHuyu

3 TlopoxnuHu 3aKoH, 4. 171-181.

¢ Tloponuunu 3aKoH, w€wi. 191.

7 Tlopon4HU 3aKOH, 4. 195.

8 3akon o Hacnehusamwy, Crnyocoenu Zracnux PC, 6p. 46/1995, 101/2003-omnyka YCPC,
6/2015. Bun. un. 229 (Hacreonuuxa 3ajeonuya) v un. 231 (Veiyiiarwe nacreonoé oena iipe oeobe).

9 3akOHOM 0 HaciehuBamy, ui. 1, cr. 3. OBu npeameru gomahuncTea (mokyhcrso, Hame-
LITa], IOCTEJbUHA U CIIMYHO) KOjU CIIy’KE CBAKOJHEBHUM MOTpebdamMa HaBEJCHHUX JIUIA, HE YHHE
320CTaBLITHHY.

10 Tlopoauunu 3akoH, 4. 183, ct. 2.

1 3aK0H 0 OCHOBaMa CBOjMHCKOIPAaBHUX OjiHOCA, Wi 19, cT. 2.

12 http:/farhiva.mpravde.gov.rs/cr/news/vesti/zakonik-o0-svojini-i-drugim-stvarnim-pravi-
ma-radni-tekst.html, 20. neniem6ap 2016, 3aKOHUK O CBOJUHH H IPYTUM CTBAPHUM MpaBUMa, paj-
Ha Bep3Hja ca obpasyoxemeM — anpuit 2012.1. (Tekct je y onpeleHoj Mepu n3MemeH y OHOCY Ha
texcT Harpra 3akoHuKa 0 CBOJUHHM U IPyTHM CTBApHUM IIpaBHMa KOjH je, Takohe, 00jaB/beH Ha
HaBeIeHOM cajTy. HymMepaliija qiaHOBa y OBOM pajy HaBe/ICHA je IpeMa KaCHHUjeM TEKCTY, Tj.
paxHoj Bep3uju u3 anpuiia 2012. ronune. [IpaBuiia o 3ajeTHIYKO] CBOjUHU CaJipKaHa Cy Y OKBHPY
Hena 11 (Csojuna), tnasa E. (Ilpaso 3ajeonuuke ceojune), 4n. 226-240.

13 http://www.mpravde.gov.rs/sekcija/33/radne-verzije-propisa.php, 20. neuembap 2016.
Kwura tpeha (Ciusapno iipaso), [leo npsu (Ilpaso ceojune), Onespak netu (Mooanuiteiiu iipasa
ceojune / Ilpaso ceojune suuie tuya na jeoroj ciusapu), raasa Il (3ajeonuura ceojuna), 4. 1857-1867.
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v jasrom pezuciupy.’* VIcTo mpaBUIIO ce MPUMEHYje U Ha 3aCHUBAE OTPaHUICHOT
CTBapHOT IIpaBa y OIHOCY Ha Leny cTBap (Wi. 232, cT. 2). 3a TeMy OBOT paja OuTHa
Cy | TIpaBmJIa Aa 3a Mel)ycoOHe omHOCe 3ajeHUYapa HUje OJf 3Havaja Ja JIF je 3a-
jeAHWYKa CBOjUHA yIHCaHA y jaBHU peructap (4. 226, cT. 4), Kao U 1a CBaKu
3ajeIHUYap UMa MpaBo Ja 3aXTeBa J1a MPaBo 3ajeIHUYKE CBOjHHE Oy yIIHCaHO
y jaBHOM peructpy (4. 226, ct. 5). CmMaTpamMo Ja y TOM CMUCTy TpeOa rocMaTparu
ofHOC BakehnX MpaBmIIa O yIpaBJbamky U pacIoiaramy 3ajeTHIYKOM UMOBHHOM
CYNpY>KHUKA U Hauesa Noy3/1ama y Karactap HEMOKPETHOCTH, T€ CIIOPOBE y KO-
juMa je aHTakoBaH MHTepec Tpeher uia permaBaTi HCKJBYIMBO Ha OCHOBY CaBe-
CHOCTH WJIM HecaBecHOCTH Tor Juia. O Tome he OUTH peun y oBOM pafy.

Hagrenena mpaBuia cMaTpamMo MPEMU3HUjUM OJf OHOT KOje je caapikaHo y
Hanpry I'pahanckor 3akonuka (uin. 1862, ct. 2): Axo dpunuxom yiuca ipasa c6o-
Jumne y 3eMmuny Kivuly okoanoctuu yiyhyjy na mo2yhnociu iociiojarsa 3ajeo-
HUYKe C8OjUHe, 3eMBUHOKILUNICHU CYO MOIICE HATONCULUL TUPAICUOYY 0a UPYICU
odokasze 0a HoCHoju UCKBYHUBA, a He 3ajednuuKa ceojuna. OBaKBO MPABIIIO OCTa-
BUJIO OM TIPEBHILE MPOCTOPA 32 MPOLEHY U OMAIYUHBakbE OpraHa HaaJIeKHOT 3a
Bol)eme jaBHOT perucTpa O IMpaBUMa Ha HEMOKpEeTHOCTHMA. TakBa CHUTyallHja
JIOIaTHO TIOCTaje mpolieMaThuyHa y OJHOCY Ha PealIHOCT J1a je Taj perucrap (ka-
TacTap HEMMOKPETHOCTH) ¥ PerryOmun CpOuju y HaIJIe)KHOCTH CIICTHjaTn30BaHe
ynpaBHe opranuzanuje (PemyOnnyky reofeTcku 3aBof), a He cyaa. AIeKBaTHH]U
je, i kao mTo hemo BUIETH, 3aCTYIIJbEHH]H ITPUCTYII a PEKUM 33jeTHUIKE CBO-
jUHE Mpy’Ka JOBOJBHO 3AIUTHUTE 33ajeJHHYApHMa, a 1A CE IPH TOME HE YTPO3H CH-
TYPHOCT MPABHOT TIPOMeETa.

W'y Haupry ['pahanckor 3akoHnKa MpeaBHi)EeHO je MPaBUIIO KOjUM CE CBAKOM
3ajeqHUYapy MpU3HAje TPABO Ja 3aXTeBa YIUC 3ajeIHUYKE CBOjHHE Ha HETTOKPET-
HOCTH y jaBHH peructap (3eMJbHILIHY KIbUTY) HA M€ CBUX 3ajeHUYapa, Kao
IUXOBO 33jeHUYKO IIPaBo cBOjuHE (WI. 1862, cT. 1). 3aK0HOM KOjHM C€ Taj YITHC
peryuiie!® npeaBul)eHo je a ce 3ajemHrYKa CBOjuHa yIUCYje Ha UM CBUX 3aje/l-
HHU4Yapa (WI. 76, cT. 4) U 1a YITUC 3ajeMHIIKUX ITpaBa MOXKE 3aXTEeBaTH OHUII0 KOjU
071 3ajeTHIYapa y KOPUCT CBUX, HA OCHOBY OBEPEHOT OBJalThera ocTanux 3ajeqHu-
qapa (w1. 123, cT. 4). M3ocTanak oBnanrherma o 6110 KoT 3ajefHuIapa, MpeIcTaBhao
Ou neruTUManujy 3a Boheme cropa, o ueMy Ou ce MorJia yrnucaTu 3adenexoa (4.
82, cT. 1, Tau. 2 u cT. 2-3). Tume Ou ce cipeunsio ma Tpehe aulle CaBeCHO CTEKHE
PaBO Ha HEMIOKPETHOCTH OJ1 3ajeIHIYApa KOjH je YIHCAH Kao UCKJbYYHBH BIACHHUK.'®

14 Bajemaruap Koju je HeoBnamheHo PacIoiarao 3ajeJHHIKOM CTBApH OJroBapa CBaKOM
3ajeJHUYAPy Y ABOCTPYKOM M3HOCY IITETE KOjy TpIH (WI. 229, cT. 2).

15 3aKkoH 0 ApKaBHOM ipemepy u Katactpy, Cryocbenu Znacnux PC, 6p. 72/2009, 18/2010,
65/2013, 15/2015-onmyka VC, 96/2015.

16 Bug. Muoppar Opiuh y: O6pen Crankosuh, Muonpar Opnuh, Ciieapho iipaso, Beorpas
1996, 355: ,,Ako0 OpauHH IpyT KOjU HUjE YIUCAH Y 3eMJBbUIIIHE KIbUTE IOKPEHE TYkKOY 3a yTBpheme na
j€ HEMOKPETHOCT Y 3aje/IHNYKO] CBOJUHH, CYZI0BU MY JI03BOJbaBajy J1a 3a0€IeIKH CIIOP Y 3eMJbUILIHE
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2. 3AJEJJHYKA CBOJMHA CYIIPY>KHUKA

2.1. Ba:xeha peryaarusa y Penyoauuu Cpounju

3ajeqHUYKa CBOjUHA CYTIIPYKHUKA je Hajuelrhn v y TOM CMECITy Haj3Ha4aj-
HUJU BUJI 3aje/THUYKE CBOjuHEe. Harnamenu 3Hauaj TUYHUX OHOCA CYTIPYKHUKA,
notpeda ouyBarma Mel)ycoOHOT TToBepera N He3aMEHIJBHBOCT YUECHHKA 3ajeIHH-
1€, YCIIOBUIIU Cy MOTpedy MPONUCHBamba MOCCOHOT PeKUMa IBHUXOBE 33jeTHUUKE
CBOjHHE (33ajeTHIYKE MMOBHHE), TTOBPX IMOCEOHOT peXuMa 3ajeIHIUKE CBOjUHE Y
OJTHOCY Ha UCKJbYYHBY (MHIAMBHYaJIHY) CBOJUHY.

bes nperensuje na ce 1ajy cBeoOyXBaTHHU OJIrOBOPH Ha OpOjHA BaXKHA U MH-
TepecaHTHA MUTamka Be3aHa 3a PEeXKUM 3ajeJHHUKEe UMOBHUHE CYNPYKHHKA, aHa-
nu3upaheMo camo OHa mMpaBuia Koja CBOj 3HAYaj I[pIe U3 TeMe OBOT paja, Tj.
MpaBuiia Koja ce OHOCE Ha paclojiara-e¢ HeMOKPETHOCTUMA Ha KOjuMa CyIpy-
JKHUIIA UMajy 3ajeTHUYKY CBOjUHY.

Panu ce, mpe cera o npaBuinmMa u3 wi. 174 [opoauusor 3akona: (1) 3ajednuu-
KOM UMOBUHOM CYUPYHCHUYU YIPABDA]Y U PACHONANCY 3AJeOHUUKU U CUOPA3YMHO.
(2) Cmaiupa ce da ocio6e ped08HOZ VIPABbAFA CYUPYICHUK YEEK Upedy3uma
V3 caznacnociu 0py2oé cyiupyacuura. (3) CyupysicHuK He mooice pacilonazaiiiu
CBOJUM YOENOM Y 3ajeOHUUKO] UMOBUHU HUTHU 2a MOJCce OUilepeiuuiiy UpasHuM
itocnom mehy xncusuma. Pexxnm 3ajeTHIYKE CBOJHHE IO/IpasyMeBa HeMoryhHoCT 3a
0110 KOT 3ajeTHUYapa Jia pacroliaxe CBOjUM yzeaoM (otyheme uinu ontepehemne),
jep yzenu, nako oapenusu, Hucy ogpehenn. Momenar muxoBor onpehema Ha
OMJI0 KOjU HAuWH (MICaTHO WJIM PEeasTHO) 3HAUM Kpaj pekHMa 3ajeJHUUKE CBOJUHE.
300r HeoapeheHOCTH yiena yIpaBibamke U pacloiarame BPIIN Ce 3ajeTHUYKH U
CTIIOpa3yMHO.

[TocTaBsba ce muTame cyIOMHE pacroiiarama Koje je YYUmbEHO TPOTUBHO
HaBezieHoM TipaBuity. Orpannurhemo ce camo Ha otyheme uiu onrepeherse crBapu
KOja je y 3ajeJTHUYKOj CBOJUHH CyTpykHIKa. OaroBop o6u Tpebdao aa Oyxae jemHo-
CTaBaH: pacrojarame je CympoTHO UMIIEPaTUBHOj HOPMH H TO MOBIIAYU HETOBY
HumtaBoct.!” [IpaBo CBOjUHE WIIM OTPaHUUYECHO CTBAPHO TPABO HA CTBApH Y 3aje/i-
HUYKOj CBOJUHH KOjOM je jeJlaH 3ajeJTHuYap HEeOBIaINeHO pacroiarao He Moxe
ce crehu Ha OCHOBY TOT ITPABHOT TTOCTa, Beh caMo mpema OIIITHM ITPaBUINMa O

KIbUTE 1 Ha Taj HaunH oHeMoryhw ja Tpehe JHIie caBECHO CTEKHE IIPaBO CBOjUHE HA HETTOKPETHO-
CTH Off yKIbMKeHOr Opavnor apyra. Cyzcka nmpakca je y OBOM IOTJIeay MOTIYHO yjeqHayeHa
U3paXKeHa y lyroM HHU3Y OJUIyKa.*

17 To nabe 3Haun 006aBe3y nospahaja y npehaiimbe crame 3a ciry4aj [a je J0MLIO JI0 U3Bp-
HIeHk-a NpecTaluja Koje MPOUCTHYY U3 HUIITABOT MPABHOT 1ocia, OyAyhy 1a He MOCTOju OCHOB
TaKBOT /1aBamba, M IIPAaBO CaBECHE CTpaHe HAa HAKHAy ITeTe. Bua. ommTa mpaBuia 0 HUIITaBUM
yroBoprMa, 3aKOH 0 0OMUTAIlMOHUM ofHOcuMa, (Cryorcoenu auciu COPJ, 6p. 29/1978, 39/1985,
45/1989 — onnyka YCJ, 57/1989, Cryacoenu nuciu CPJ, 6p. 31/1993, Cayocoenu nuciu CLT, 6p.
1/2003 — YcraBHa nosesba), wi. 103, 104, 108-110.
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CTHIIaby ITPaBa CBOjUHE O HEBJIACHUKA MJIU ITyTeM onpikaja.'® Byayhu na je ctu-
amke OJ1 HeBJACHUKA OTPAHWYCHO HA CTHUIAIE MpaBa CBOjUHE HA MOKPETHUM
cTBapuMa,”” Kaja je y muTay HEMOKPETHA CTBAp, CABECTaH JIpyKaall Ou ce Morao
M03BaTH CaMO Ha OJIP)Kaj KaJa Cy UCIyhEHU 3aKOHOM MPOIMUCAHH yCIoBH.2"

WHcTHuTyTH CTHIIaKkE 0] HEBJIaCHHUKA (HEOBJIANINCHOT) U OJPKaj 3aCHOBaHU
Cy Ha 3alITUTH CAaBECHUX YUYECHHUKA MPABHOT mpoMeTa. Paau ce o mogpeaaum
WJIU aJITEpPHATHBHUM HaYWHUMA CTHIIamha, KOje 3aKOHOaBaI] N3Y3€THO JOIMYIITa
KaJla HeI0CTajy YCIIOBH 3a PEIOBHO CTUIAE, PajIM 3alITHTE, [10 IPABUITY, CaBe-
cHor cruiaora.’! ,,CBaku BUJ MOAPEAHOT CTHIAka CIYKH OCTBAPEHY HEKOT
WHTEpeca 3a KOjU 3aKOHOJIaBall HaJIa3W /Ia IPeTekKe HaJl HHTepecuMa KOju ce
OCTBapyjy UCIYHECHHEM YCIIOBA 32 PEOBHO CTUIame. >? [TocTaBIba ce MATAKE 12 JTH
ce 0e3 IocTojama U3PUYHUTOT MTPaBUIIa O 3aIITUTH CABECHOT CTHIIA0IA Y CIy4dajy
HeoBNamrheHor pacrnonarama 3ajeTHIYapa, MoKe MPYKATH 3aIITHTA TIO3UBOM Ha
HayeJsio Moy3aama y Karactap HermokpeTHocTH? OQHOCHO, 1a JIU je pajiv 3alTUTe
MOBEpeHa Y MPAaBHOM ITPOMETY, U3Y3€THO JI03BOJHEHO CTUIIAKE TIPaBa CBOJUHE
JIPYTUX CTBApHUX TpaBa O] CTPaHe caBecHOT Tpeher numa, Kaaa cy HCIyHheHe
OIIITE MPETHOCTABKE MOJ KOjUMa ce NITHTH MOY3Aakhe Y TAYHOCT U TOTIYHOCT
JaBHOT perucTpa mpaBa Ha HEMOKPETHOCTHMA, a CBOjUHA HHje Ouiia ynmucaHa y
jaBHOM perucTpy kao 3ajenauaka? OAroBop Ha MMOCTAaBJFEHO MUTAkE TOKyTIahe-
MO Jia IaMO HaKOH IpUKa3a MpaBHJia KOjuMa ce JlaTa CUTyalllja peryuiie y
MpaBHUM IOpEIMMa JIp>KaBa HaCcTAIUX pacmanoM Hekaaamnme COPJ, kao u Ha-
yea oy3/ama y KaTacTap HeTIOKPETHOCTH.

[IpaBuo Koje WTUTH CYNIPYKHUKA KOjU HHUj€ YITUCAH Y jJABHU PErUcTap Kao
TUTYJIAp 33jeJHUYKE CBOJUHE, caapKaHo je y ui. 176, ct. 2 [lopoguuHor 3akoHa:
Cmatupa ce 0a je yiuc uzépuiet Ha ume 06a CyUpyiICHUKA U Kaod je u3epuier Ha
uMe camo jeOHoZ 00 MUX 0CUM AKO HAKOH YIUCA Huje 3aK/byuen TucMeHU cllopa-
3YM CYUPYHCHUKA 0 0e00U 3ajeOHUUKe UMOBUHE OOHOCHO OPAUHU Y2080p, UIU je
0 UpaAsUMaA CYUPYHCHUKA HA HellOKpelHocuu 00nyuusao cyo. Pamu ce o mpaBuiy
koje je 1980. rogune ycrtaHoB/beHO y PenyOnunu CpOuju 3akoHOM 0 Opaky u
HOPOAUYHUM OiHOCHMA.”> OBUM MPABHIIOM ,,3aKOH YBOIH OOOPHBY 3aKOHCKY

18 Bua. Marija Draski¢, Porodicno pravo i prava deteta, Beograd 2005, 401-402.

19 3aK0H 0 OCHOBaMa CBOjUHCKOIIPABHUX OfIHOCA, 4il. 31.

20 3aKOH 0 OCHOBaMa CBOJUHCKOIIPaBHUX OHOCa, wi. 28, 30.

2l Vladimir V. Vodineli¢, Gradansko pravo, Uvod u gradansko pravo i Opsti deo gradanskog
prava, Beograd 2014, 29: | Kayia ce u3jajoBu HEKH PEJIOBHY BUJ CTUIAha, Hajuelny alTepHaTH-
BY YHMHE CIy4ajeBH y KOjJUMa Ce CABECHOCT MPpHUOABHOLIA jaBJba KA0 3ajeIHUYKH YCJIOB 33 CTHLAE
(casecno ciiuyare). Axo je mpuOaBUIIAI] caBecTaH (Tj. 1a HE 3HA U HE MOXKE 3HATH 3a HEJOCTATaK
300T KOT je Y KOHKPETHOM CITy4ajy H30CTajo PEIOBHO CTHIIAKE), OMOryhyje My ce 1a IpaBo CTeKHE
YIPKOC TOME LITO HHjE UCIYHEH HEKH YCIIOB 32 PEIOBHO cTHLame. Ha HCTOM MecTy, HaBeeHH
CY HeKH NOJpeHH (PE3epBHHU, AITCPHATHBHH) BH/IOBH CTHIAMbA.

22 Ibid.

23 Cuyawcbenu Znacnux CPC, 6p. 22/1980, 11/1988, Cayocoenu Znacnux PC, 6p. 22/1993,
25/1993, 35/1994, 46/1995, 29/2001. Ynan 322, ct. 2: ,,AKO je y 3eMJbUILIHE KU APYTE jABHE KEHUTE
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MPETIIOCTABKY Jla HEMOKPETHOCT, HAKO YITUCAHA HAa MIME jeJIHOT OpavyHor JIpyra,
npunaja OpadyHUM IpYroBUMa Kao 3ajeJHHYapuMa, YMMe Ce Ha TUIaHy JIOKa3u-
Barmba M3 OCHOBA MEHha I0JI0XKAj OpadHOT ApyTa KOjU y 3eMJBHIITHE KIHLUTE HIUje
yIHCaH Kao BIaCHUK (OH He MOpa JJOKa3UBaTH J1a je 3ajeqHuuap, Beh Opaunu apyr
Ha 9Hje IME je HEITOKPETHOCT YITHUCaHa MOpa JIOKa3WBaTH J1a j€ NCKJbYIHBHU BJla-
cauk). [lo HamIO] paHMjoj MpaKCcH, aKo je HEMOKPETHOCT yIHCaHa Ha UME jeTHOT
OpadHOT apyra, IpyTrd OpadHH APYT MOXE JOKA3UBATH Ja j€ Ta HEMOKPETHOCT
CTeueHa paZioM y TOKY Opaka, M 1a Kao TakBa puraja OpayHuM JpyroBUMa Kao
ILMXOBA 33jeJHUYKA CBOjHHA HA HEOTIPENE/FEHUM JeI0BIMa. >4

3a mehycoOHe oqHOCE 3ajeqHUYapa HUje o 3Havaja YIHC y jaBHHU perucrap.
3a orpenesbemne 1a U ¢e pagu O 3ajeMHIYKOj CBOJHHH OUTHO je 11a Ce paJu O CTBa-
PH KOja je cTedeHa pajioM Y TOKY Tpajama 3ajeJHULIC )KUBOTA y Opaxy,?® a He 1a Jin
j€V JaBHH perucrap yImcaHo Aa ce pajau O 3ajeMHUIKO] CBOJHHHU. AKO HHjE N3BPIIICH
YIHC 3ajeTHIYKE CBOjIHE Beh HCKIbyUrBa CBOJHHA JeTHOT CyTpY>KHUKA (Y HAIIUM
YCIIOBHMA, 0 TIPABHITY, MY’Ka), HABE/ICHO MPaBUiIo oMoryhasa 3aliTUTy OHOT Cy-
Npy>KHUKa KOjH je TONPUHEO CTUIay HEMOKPETHOCTH, a KOjH, Hajuemthe u3 Tpa-
JUIMOHAITHUX Pa3Jiora, HHje yIMCaH Kao jelaH O TUTYJapa 3ajeIHHIKe CBOjuHE. >’
VYIuc HEMOKPETHOCTH, KOja je CTeYeHa pajioM TOKOM Tpajarba 3ajeJHHIIE )KUBOTa
y Opaky, Ha UMe jeITHOT CyNpy KHHUKa HEe YTHUE Ha TPUMEHY PEKUMA 3ajeTHUIKES
cBojuHe. MeljyTuM, OCHOB 3a1TUTE caBecHOT Tpeher nia, y HeAoCTaTKy H3pHYH-
TOT MpaBHIIA 32 CUTYAIH]y KaJa je YITHCaH! 3ajeMHndap HeoBanrheHo pacmosarao,
je y Hauemny Moy3/ama y jaBHH Perucrap o paBUMa Ha HEMOKPETHOCTHMA.

2.2. Pe:xnM 3ajeqHMYKe CBOjHHE (CYNPYKHUKA) y OMBIIUM
JyrocjioBeHCKHM penyoJmkamMa

3aKoHCKa MTPpaBwJia KOjHMa CE PEryJIUINY CTBAPHOIIPABHU OTHOCH U MMOBHH-
CKH OJTHOCH CYTpYKHHKa y Pemyonumu XpBaTckoj, yckiaalheHna cy ca mpaBHIOM

yIHCaH Kao BIACHUK Ha 3ajeJHUYKO] HNMOBHHH CaMo jelaH OpauHu OpyT, cMaTpahe ce xao 1a je
YIMC M3BPLICH Ha uMe 00a OpadHa Apyra, yKOJIHMKO JI0 YIIHCa HUje JOIUIO HA OCHOBY ITUCMEHOT
yroBopa 3akJbydeHor uzmelhy 6pauHux apyrosa.”

24 O6pen Craukosuh y: O6pen Crankosuh, Muoapar Opnuh, Cieapro tipaso, beorpan
1996, 164, ¢pu.483.

25 Tlopoauunu 3akoH, ui. 171, ¢t. 1. Bux. M. Dragki¢, 397-400, l'opnana Kosauek-Cranuh,
Tlopoouuno ipaso: tapiunepcko, deuje u ciuapaitiescko tipaso, Hosu Cax 2007, 114-115.

26 Be3 moceGHOr HarjalaBama, jACHO je Jla Ce Y HAIMM YCIOBMMA Pajid O 3alITHTH KEHE
300T BEHOT TpagUIIHOHAIHO roapehenor nonoxaja y 6paxy. UnmeHnna je i1a cy keHe BeoMa
PETKO yIHCaHe Kao BJIACHHIIE TTOPOHuHe UMOBHHE. O30MIBHOCT MOCIIEIHIIA je yOUeHa U IIPUIIpEe-
Ma ce, y3 nomoh CBeTcke OaHKe, H3MEHA perylaTUBe Koja he onakmaTy u 3HaTHO MOje()TUHUTH
YIHC CYNPY)KHHUKA Kao TUTYJIapa 3ajeIHHYKe CBOJHHE N CyBJIacHUKA. THME ce yKeu JoNpHHe-
TH POJHO]j paBHOIIPaBHOCTH U noBehamy Opoja skeHa yIHCaHUX y KaTacTap HEMOKPETHOCTH, IITO
he noBecTu He camMo 10 OCHaXKEHA TIOJIOXKAja JKeHe, Beh u Opaune 3ajennuue. M3Bop nnpopmammje
http.//www.rgz.gov.rs/default.asp, 4. janyap 2017.
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0 TIPaBHO] 3aIITUTH CTHUIA0IA KOJH j& ¥ J0OPOj BEPH MOCTYTIA0 C TTOBEPEHEM Y
3eMJBHIIHE KEUTE.

3aKOHOM KOjUM Cy ypeheHu cTBapHOIPaBHU OJHOCH,?’ IPOITHCAHO je Tpa-
BUJIO JIa KaJia je CTBap Ha OCHOBY 3aKOHA Yy 3ajeITHUYKOj CBOJUHH BHUIIIC JINIIA, HA
TO HEMa yTHUIIaja YHHCHUIIA J1A j¢ Y 3eMJBHIITHIM KIhbATaMa IMPHUKa3aHo 1a je Y CBO-
JUHU caMO HEKOT O] 3ajeIHAYapa, OCUM IpeMa TpehuM JInirMa 4uje ce oBepeHhe
y ipoMeTy mtuTH.”® CTBapuMa Koje Cy y 3ajeJHIYKO] CBOJHHH 3ajeIHHIAPH PACIIO-
naxy 3ajenHnukn. Kama pacrnonarame BpIiy caMo jeJiaH o 3ajelHu4apa, moTpeo-
HO MY je oBJamheme ocTamuX. Y MpOoTHBHOM, yroBop he 6utu HumTas. Pagn
3aIlITUTE TIOBEPEHa y MIPABHOM IIPOMETY, U3Y3E€THO j€ JI03BOJbEHO CTHUIIAE Mpa-
Ba CBOJUHE M JIPyTHX CTBApHUX MpaBa ojf cTpaHe caBecHOTr Tpeher nuia u kaga
j€ pacronarame y4rbeHO 03 carllaCHOCTH CBUX 3ajeqHn4apa. Kana je y nutamy
pacroyiararme HemokpeTHomhy, ToTpeOHo je Ja ce UCITyHE JIBa YCJIOBA: 1a Cy HC-
MYHBCHE OIIITe MPETIOCTABKE MO/ KOjUMa CE€ NITUTH TOBEPCHE Y 3eMJbHIIIHE
KIGUTE U JIa CBOjUHA HUjH OMJIa yIIMcaHa y 3¢MJBHIITHO] KEbM3H KA0 3ajeTHuIKa. >’

[lTo ce THYe UMOBHHE KOjy Cy OpayHU JPYTrOBU CTEKIIH PaJioOM 3a Bpeme
Tpajama OpadHe 3ajenHuie (OpauHa cTedeBrHa), y Pemyomum XpBaTckoj, o
1999. ronute, oHa HUje Y peXKUMY 3ajeJHUUKE CBOjuHe, Beh cycBojuHe.’? Baxehu
3aKOH KOJUM Cy peryJMcaHy MOPOJAUYHHU OTHOCH, 3aJ[PiKaBa PEKHM CYCBOjUHE
Opaune creueBrHe.’! Y KOHTEKCTY TeMe KOjOM ce OaBHMO, HaKO C€ HE P O 3a-
JeTHUYKO] CBOJUHH Beh CYCBOJUHU CYIIPYKHHUKA, CKpeheMo makmy Ha MPaBHIIO
41ja je cBpxa Jia ce 00e30equ Moy3ame y jaBHU PerucTap 0 HeMOKPETHOCTHMA.
Hawuwme, 3a BasbaHOCT MOCIIOBA (PAKTHYKOT WU ITPABHOT pacroarama HeloKpeT-
HocTHMa*? Koje unHe OpayHy CTeYeBUHY OpayHUX IPyroBa, 3aXTeBa Ce 1a Cy ra

27 [peununhieH TEKCT 3aKOHA O BIACHUINTBY U JPYTHUM CTBAPHUM NpaBuMa http.//narodne-
novine.nn.hr/clanci/sluzbeni/2015_07 81 1548.html, 20. neuembap 2016.

28 Yyan 57, ct. 3 3aKoHA O BIACHUIITBY M IPYTHM CTBApPHUM IIPaBHMa.

2 Unan 61 3aKoHa 0 BIACHHUIITBY U APYTHM CTBAPHUM IIpaBHMa. AKO Ce Pajii O MOKPETHIM
CTBapuMa y 3ajeTHHYKO] CBOjUHH, TOTPEOHO je J1a je CTHIAJAI] CABECTaH U J1a je CTUIamkhe 3aCHO-
BaHO Ha TepeTHOM npaBHOM nocity. Bun. Nikola Gavella, 728-729.

30N. Gavella, 567-570, 725, ¢u. 23. O6uTesbekH 3aK0H U3 1999. ToMHE H3MEHHO je HMOBHHCKH
pexumM y Opaxy. CTBapH Koje yiase y OpadHy CTeUeBHHY HUCY Y 33jeIHHUKOj CBOJHHHU OpauHHX JIpy-
roBa, Beh cy OpadHu IpyroBu CyBIacHUIHM THX cTBapH. O HeaJleKBaTHOCTH O3HauaBarmha OpavHe cTe-
YEBHHE Kao HeKe crieli(uHe HMHOBHHE OpauHHX APYroBa, HAKOH ILITO je HAIYIITEH PaXKUM 3aje/i-
HUYKE CBOjHHE, a OpayHa CTCUCBHHA MOJIBE/ICHA O] PeXXKUM cycBojuHe, Bia. N. Gavella, 569, Gpu.524.

31 Obiteljski zakon (ITopoauunu 3akoH), Narodne novine, 6p. 103/2015. Unan 36, ct. 3: ,,Bpau-
HH JIPyTOBH Cy Y je[IHAKUM JCJIOBUMA CyBJIACHULM OpayHEe CTCUYCBUHE, aKO HUCY APYKYHje YTOBO-
puin.” CBOje IMOBHHCKE OJJHOCE OpauHM APYTOBH MOTY YPEAUTH OpauHHM YTOBOPOM, aJli HE MOTY
YTOBOPHTHU PEKUM 3ajeIHUYKE CBOJUHE. 3aKOHOM O BJIACHHIITBY U IPyTUM CTBapHHUM NpaBUMa
(4. 57, 1. 2) mpOnUCaHo je fa CTBap MOXE OUTHU Y 3ajeTHIUYKOj CBOJHHH CAMO HA OCHOBY 3aKOHA.

32 AKo ce paau 0 IpOMEHH HaMeHe, BehuM mompaBkama, 10rpabi, HaJoT paabu, Ipeype-
hemy, oTyhemy Lene cTBapu, 1aBame 1eJIe CTBAPU Y 3aKyIl WUIM HajaM Ha Ty>kKe O jellHE TOUHE,
3aCHHBAE XUIIOTEKE, CTBAPHE MJIM JIMYHE CI1Y)KOCHOCTH, CTBAPHOI TEPETa HIIM IIpaBa rpalema
Ha I[eJI0j CTBapH.
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3ajelHUYKHU IPEAY3€eIU Ui NIMCaHa CarlacHOCT IPyror OpadHor apyra, y3 oBe-
Py HOTITHCA KOJT jaBHOT OenekHuKa. Mel)yTHM, HEMOCTOjare TaKBE CarjacHOCTH
He yTHue Ha 1paBa u 00aBe3e caBecHor Tpeher numa.*

V Peny6nuiu CoBeHHUjH 3aKOHCKA PeryiaTHBa CTBapHOIPAaBHUX OqHOCa,>
npensuha Mel)y OCHOBHMM HayeIuMa HOBEPEHHE Yy 3MJBHILHY KEbUTY, TIPABUIOM
Jla CaBECHO JIMIIE KOje ce Y MPaBHOM IMPOMETY MOY3Jal0 y MoJaTKe O MpaBuMa
KOja Cy ynHcaHa y 3eMJbHIIHY KIUTY, 300T TOra He CME TPIETH IITETHE Moce-
nure.> UAeHTHYHO MPaBHIIO Ce Hala3u y 3aKOHY O 3eMJbUIIHUM KEbHTaMa, a
Mope]] Tora U3PUUYUTO je MPOIMCAHO Ja OHAj KO UCIYHH YCIJIOBE 3a YIHC MpaBa
WJTH TIPaBHE YHEHEHUIIE Y 3eMJBHIIHY KIBHTY, 4 HE 3aXTeBa YIIHC, CHOCH CBE IIITET-
HE MOCJIEINIIE TaKBOT mpomycTa.’® JIormyHa noceaniia TakBOr PUCTYTIa je mpa-
BUJIO O 3aIITUTH CaBeCHUX TPehuX JIHIla IpU pacrioyaramwy THTYJIapa 3ajeIHuY-
Ke cBojuHe. HanMme, kama jeman of 3ajefHIYapa caMOCTaITHO pacIojiaxe, cMaTpa
ce na tpehe nuie HEje caBecHO (HHje y 100pOj Bepr) camMo ako je 3Hajo Jia je
CTBap y 3ajeTHNYKOj CBOJUHU U JIa je pacrojiarame U3BPIIEHO 0€3 CarllaCHOCTH
3ajeJHHYKOT BiacHuKa.

3aKOHOM KOjHM Cy peryJincaHu Opak u mopoauyHu oxHocH,>® mely oapen-
Oama Kojuma ce ypehyje 3ajeqHIUKa MMOBHHA CyNIpy>KHUKA (1. 51-62) He Hana-
31 ce MOCeOHO MPaBHJIIO O pacIojaramy MpaBoM CBOjHHE Ha CTBapUMa Koje yia-
3€ y 3ajelHUYKy UMOBHUHY. TO ynHU MOryhum 3amTuTy caBecHor tpeher nuia
MO3MBOM Ha Ha4eJo MOBEpEha y 3eMJbUIIHY KILUTY 0€3 n3y3eTKa.

VY PenyOnuin MakenoHuju, cTynameM Ha CHary 3akoHa O CBOJUHU U JIpY-
I'MM CTBapHUM MpaBuMa,>® mpecTale cy aa Baxe oapenode [lopoqudHor 3aKoHa
KojuMa Cy OMITH ypeljeHn IMOBHHCKH OTHOCH Opaunux apyrosa.*? [Ipema ommrem
MPaBHITY KOje ce OMHOCH Ha 3ajeJHUYKY CBOjUHY,* Kaja je CTBap y 3ajeTHHYKO]

33 Bpaunu gipyr 6e3 Yrje cariacHOCTH je [ocao Mpeay3eT HMa IPaBo Ha HaKHAIY IITETE Koja
MY je 0] CTpaHe Apyror OpadyHor Ipyra THME Mpoy3pokoBaHa. Bu. €wi. 37 OOGUTEIbCKOT 3aKOHA.

34 Stvarnopravni zakonik, Uradni list R Slovenije, 6p. 87/2002, 91/2013.

35 To mpaBuIio caapxaHo je y ui. 10 CTBapHOIPABHOT 3aKOHHKA.

36 3aKoH 0 3eMJbHITHUM KibuTama, Uradni list R Slovenije, 6p. 58/2003, 45/2008, 28/2009,
25/2011, . 8.

37 CTBapHONpPABHH 3aKOHUK, UJI. 72.

38 Zakon o zakonski zvezi in druzinskih razmerjih (3akon 0 6paky U TOPOAHYHUM OJHOCHMA),
npednnrher TeKCT T0CTyNaH Ha http./www.uradni-list.si/l/objava.jsp?urlid=200469& stevilka=309.
20. neuembap 2016.

39 3aK0H 3a COTNCTBEHOCT U APYTH CTBApHU npasa, Cnyocoen eecnux na PM, 6p. 18/2001,
92/2008, 139/2009, 35/2010.

40 3akon 3a cemejctBOTO, Cyoichen éechux na PM, 6p. 80/1992. Buiuectpyke H3MeHe U J10-
MyHe, mpevYrinheHe U KOHCOIHI0BaHe TeKCTOBE BUII. Ha http./www.mtsp.gov.mk/zakoni.nspx, 20.
nenem6Oap 2015. [Ipecrane cy na Baxe onpenode wi. 203-218.

41 Tnaga I11 3akoHa O CBOjUHU M JPYTHM CTBapHUM npaBumMa (4. 30-111) ogHocH ce Ha moj-
BpCTeE IpaBa CBOjUHE (CYCBOjHHA, 3ajeJTHIYKA CBOjUHA M €TayKHa CBOjuHA). Omre onpende o 3ajea-
HHUYKO]j CBOJUHH CapXKaHe cy y 4. 59-65, a 3ajeqHruKa CBOjuHA y OpauHOj U BaHOPAuHOj 3ajeTHULIN
perynucana je €wi. 66-81.
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CBOjUHU Ha TO HEMa yTHUIIaja YNEH-CHUIIA IIITO je V jaBHE KIbUTE Ta CTBAp yITHUCaHa
Kao CBOjIHA caMO HEKOT O]l 3ajelHn4apa. Mehytum, To He yTrude Ha mpaBa Tpehux
JUIa KOja TO HHUCY 3Hajla M HUCY Oma ay»kHa 3HatH (4. 59, cT. 3). Ha ocHOBY TOT
HpaBujia O4yBaHO j€ IIOBEPEHE CABECHUX JIMI[A Y KaTacTap HEMOKPETHOCTH,* 6e3
003upa Ha IpaBuUIIa Koja Ce OJIHOCE Ha 33je/ITHUYKY CBOjUHY y OpavyHOj ¥ BAHOPAYHO]
3ajennuny. MiHTEepecu OpauHuX IpyroBa Kao 3ajefHuyapa samrrhenu cy cienehum
MPaBUIIMMA: &) 32 BPILICH:E MOCJIOBA KOjHU MTpejia3e OKBUPE PEIOBHOT YIPaBJbatbha 1
pacrionarama notrpedHa je carjaacHOCT APYTror OpayHor Apyra u3paxeHa y GopMu
KOja ce 3aXTeBa 3a MyHOBAXKHOCT JAaTor nocia (Wi. 72); 0) ako je y jaBHE KIbUTe
Ka0 BJIACHUK 3aje/IHNYKE MMOBHHE YITUCAH CaMO jeZlaH o]l OpauHUX APYroBa cMa-
Tpa ce Jia je yIuc U3BpIICH Ha UMe 00a OpadHa japyra (4. 69, cT. 2).

V Peny6nunu L{proj T'opu, 3aKOH 0 CBOJHHCKO-TIPABHUM OHOCHMA,* y
OKBHIPY JieJia KOJUM j€ peryJIrcaHa 3ajeIHIIKa CBOjIHA, CaJIpKH TIPABUIIO O pac-
noJiaramy U onrtepehemy cTBapH y 3ajelHIYKO] CBOJUHH y3 CarflaCHOCT CBHX
3ajeqHn4apa. M3yserHo, Tpehe nuiie Moke Ha OCHOBY MTPABHOT TIOCIA KOjU HHjE
3aKJbYUEH Ca CBHM 3ajeJHMYapuMa, cTehn mpaBo CBOjUHE HA HEMOKPETHOCTHMA
aKoO je CaBeCTaH M aKo IPaBO CBOjHHE HUje OMJIO yIHCAHO y KaTacTap HEIOKpeT-
HOCTH Ha M€ CBUX 3ajeqHuyapa (wi. 157). Mako Hema uzpuuute onpede o Tome
Jla caBecHoO Tpehe JinLe Mo HCTUM YCIIOBUMa MOKe cTehn HeKo Ipyro (orpaHu-
YEeHO) CTBApHO MPaBO HA HEMIOKPETHOCTH KOjOM je 3ajeAHuvap HeoBiamrheHo
pacnonarao,** To je cBakako Moryhe, jep ako MOe OTYhUTH CTBap, THM Ipe je
MOXE ONTEPETUTH (argumentum a maiore ad minus). [lopoguunu 3axoH Permy-
omuke Lpue Tope® caapsku ckopo uaeHTHYHE oapende kao u [TopoguuHu 3aK0H
Peny6nuke CpOuje, o yrpaBibamy U pacrojaramy 3ajeTHHIKOM HUMOBHHOM (4JI.
291) m cuTyanuju Kaja je HeIMOKPETHOCT yIHUcaHa Ha MMe jeTHOT OpadHOT apyTa
(. 289, ct. 2). MeljyyTum, omire mpaBuao*® 0 3aIITHTH CUTYPHOCTH MIPABHOT
IpOMeTa Iy TeM 3alITHTE caBeCHUX Tpehux JHma Koja Cy ce moysaaia y HiCTHHH-
TOCT U MOTIYHOCT MOJIaTaKa YIHCAHUX y KaTacTap HeMOKpeTHOCTH,Y Huje cTa-
BJBCHO BaH CHare roceOHUM IPaBUIIOM KOje Ou OpadHOT Ipyra Koju HUje yIUucaH
y Karactap HeMOKPETHOCTHU IITUTHIIO M y OJHOCY Ha CaBECHOT CTHIIAO0LA.

42 0 eBusieHIMjM HEMOKpeTHOCTH Y PerryGnunn Makenonuju Buj. Pagerka [Betuh, Caepe-
Mmena esudenyuja neiioxpemnociuu, Hopu Can 2016, 40-41. Hadeno TayHOCTH 1 TOBEpEHa Y yITH-
caHo, wi. 114 3akona o kaTacTpy HenokpeTHOCTH (Cryarcben eecnuk na PM, 55/2013): ,,Iloganu y
KaTacTpPy HEHMOKPETHOCTH CMATPajy ce TauHUM, 11a CABECHO JIUIIE KOje je BEpOBaJIO y YIIUCAHO Y
KaTacTpy HEMOKPETHOCTH, HE3HAjyhH 1a je OHO IITO je yIHCAaHO HeTauHO WIIM HEeNoTIyHO, Hehe
TPHETH LITETHE Hocneaune.

3 Cnyacoenu auciu PLT, 6p. 19/2009.

44 Kao mrto je cimydvaj y 3akOHy O BIACHHINTBY U JPYTHM CTBapHUM TpaBuMa PemyGimke
Xpsarcke (4. 61, cT. 3)

4 Cnyocoenu auciu PLT, 6p. 1/2007.

46 3aKOH O CBOJMHCKO-ITPABHUM OJHOCHMA, 4. 157.

47 Unan 10 3akoHa 0 IPXKABHOM [IPEMjepy U KatacTpy HemokpeTHocTH, Cayoicoenu auciu PI]T,
6p. 29/2007, 32/2011.
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Y Penry6smumn Cprickoj je Ha CIMYaH HaduH, KOMOWHAIIN]OM HaBEACHUX IIpa-
BWJIA, Y TPABHOM ITPOMETY 3aIITHNEHO CBAKO CABECHO JIUIIE KOj€ j& CTEKJIO IIPaBO
Ha HEMOKPETHOCTH T0Y3/1ajyhu ce y TAaYHOCT U MOTIYHOCT TOJIaTaka YIUCAHUX Y
jaBHU perucrtap.*® UnmbeHna 1a je HEIOKPETHOCT YIUCaHa Ha HME jeTHOT 3aje/i-
HHAYapa HeMa YTHIIaja Ha PEKHUM 3ajeTHUUKE CBOjHHE, OCHM IIpeMa Tpehum iu-
[[MMa Y9Hje ce MOBEpeHe y mpoMeTy mTuTu (wi. 43, ct. 2). Tpehe nuie moxe Ha
OCHOBY IIPAaBHOT TIOCJIa KOjH HHje 3aKJbYUCH ca CBUM 3ajeqHnyapruMa (Heosiarrhe-
HO pacrojiarame jeAHOT WIH HEKUX OJ1 3ajeHn4apa), crehu mpaBo CBOjHHE WIIH
HEKO JIPYTO CTBApPHO MPABO HA HEMOKPETHOCTHMA, aKO j€ TIOCTYTIANIo y J0OPOj BEpH
M aKo CBOjUHA HUje OWiia ynmucaHa y jaBHOM PETUCTPY Kao 3ajeaHuuka (wi. 47).
Mehy mpaBuinMa Koja peryanily UMOBHHCKE OIHOCE OpauyHuX CyIpyKHUKa,*
HeMa IpaBuJiia Koje Ou OpayHOr CyNnpyKHUKA KOjU HUje YIIHCaH Y JaBHU PerucTap
NITHUTHIIO Y OJTHOCY Ha CABECHOT CTHUIAO0NIA.

Hartu npukas ynyhyje Ha 3aKJby4ak Ja je Ipu peryaucamy 3ajeJHHYKE CBO-
JUHE, paJik 3alTUTE CUTYPHOCTH MPABHOT IIPOMETA, PeABUl)EH H3y3eTaK O]
MpaBuiia Ja je pacroiarame 3ajeAHIYKOM CBOJHHOM MOT'yhe caMo y3 carjiacHOCT
CBHUX 3ajemHmdIapa. Y Ciydvajy HeOBJANTheHOT pacrojiarama o CTpaHe 3ajeaHu-
yapa, 3aiiTuheHa cy caBecHa Tpeha JuIa Koja cy ce moysjajia y HCTHHUTOCT U
MOTIYHOCT MOJIaTaKa YIUCAHUX Y JaBHH PErUCTap MpaBa Ha HEMOKPETHOCTHMA.
Takohe, Hure HEMa MoceOHOT MpaBHIIa Koje O OpayHOT APyTa KOjU HUje YIUCAH
Y JaBHH perucTap, ITHTHIIO U Y OJJHOCY HAa CABECHOT CTUIA0IA OH/Ia KaJia je yIIH-
caHu OpadHM Ipyr HeoiamrheHo pacmonarao 3ajeqHU4YKoM cTBapu. OTHOCHO,
HeMa MpaBmiia Koje CIpevyaBa caBecHO CTUIAmhEe CTBAPHUX MpaBa Ha HEMIOKPET-
HOCTHMa MOY3albeM Y PEerucTap HeMmOKPETHOCTH.

3. HAYEJIO IIOY3ABA Y KATACTAP HEIIOKPETHOCTH

Tlooayu o HeilokpetuHociuMa yuUcanu y Kaiaciiap HeioKpemHoCu cy
UCTUUHUTHY U TOY30AHU U HUKO He MOJCe CHOCUIUY witeltte locieduye 3008 o2
ioyzoara.>

Hauenom noy3nama (moBepema) y KaTacTap HEIIOKPETHOCTH LITHTE CE Ca-
BECHH CTHLIAOLIH KOjU CY Y IPABHOM ITPOMETY HCTYIAJIH C IOBEPEHEM Y HCTUHUTOCT
Y TIOTIIYHOCT TIOIaTaKka YIHCAaHUX y jaBHU peructap. OBo mpaBuiio nobuja cBoj
MPaKTUYHH 3HAUYQj Y CUTyallljH KaJa ce CTBAPHOIPABHO CTamh¢ HEMOKPETHOCTH
KOj€ je YIIMCaHO y PeTUcTap pa3inKyje off CTBAPHOT CTarha, OHOCHO KaJia je yIHc

48 3akoH o crBapHuM npasuma, Cryocoenu nacnux Peityonuxe Cpiicke, Op. 124/2008,
58/2009, 95/2011, 60/2015.

4 Topoanunu 3akoH, Cuyorcoenu cnacnux Peityonuke Cpiicke, 6p. 54/2002, 41/2008, 63/2014,
1. 269-283.

30 3akoHa 0 IpXKAaBHOM MIPEMepy U Katactpy, 4. 63 (Haueno iioyzdarsa).
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HercTHHUT. CaBeCHHM CTUIAOIHN MPaBa Ha HEMMOKPETHOCTUMA HE MOTY TPIETH
0110 KaBy IITETY 300T YUNEHEHUIIE Ja C€ PETUCTPOBAHO CTAHE Pa3IMKYje Ol CTBap-
HOT CTarba HEMOKPETHOCTH. !

Hauerno moy3aama MTHTH CaMO CaBECHOT CTHUI[A0LA,>> OHOCHO OHOT YHje
je He3Hame, Ja je YIIUC Y jJaBHOM PEeTUCTPy HEUCTHHUT FUTH HETIOTITYH, OTIpaB/Ia-
Ho. TepeT nokasuBama je Ha OHOM KO TBpAH cynpoTHO. [IpoTuB cTumaona uuja
CaBeCHOCT HUje OCIIOPEHa, HE MOXKE C€ UCTUIIATH HEUCTHHUTOCT WJIH HETIOTITYHOCT
YIUCAHUX MOaTaKa.

Jlomariiaj Hayerna roy3/iama y Karactap HeMOKPETHOCTH MOXKE CE Carie/]aTH TeK
KpO3 OZIFOBOp Ha MHTame Kajaa he ce cruianan Mohu mo3BaTy Ha CBOjy CaBECHOCT.
JlyrorofMinmy cTaB Halle CyJCKe mpakce OHo je Ja CTHIAIAl MOpa UCTTUTATH He
CaMo 3eMJBHITHOKELMIKHO OTHOCHO PETHCTPOBAHO CTam-e, Beh M BAHKILIIKHO, T€ Jla
¢ 0063upoM Ha yTBpl)EHO CTame HUTH 3HA, HUTH MOYKE 3HATH J1a YIIFICAHO CTambe HHUje
TA4yHO M IOTMYHO. TakaB MpUCTYH MOCIEANLA je, HajOIake peueHo, He3aJ0BOJba-
Bajyher crama perucTpa HEMOKPETHOCTH,>® ¥ OMTHO je 0C1abro HavesIo moy3aama. >t

VY Hamoj npaBHOj TUTEpaTypu NpuMeheHo je Aa je oBaKBa CyJcKa mpakca,
0e3 003mpa Ha Moryhe pas3jore u olpaBIamke lBEHOT (hOpMUpamha, 3HATHO TOTIPH-
HeJa ,,cabJberby TpaBHe JUCHUILIMHE M YPEIHOT paBHOr caobpahaja. BaHKmbH-
JKHH TIPOMET HEMOKPETHOCTH je Y30 Maxa M y jeJTHOM PEeNIaTUBHO JIyTOM MEPUOILY
CTBOPEHO j€ CTae HEMOKPETHOCTH APACTUYHO PA3IMYUTO Ol OHOT IITO j€ YIH-

31O naueny noysaama suj. P. [[setuh (2016), 118-124.

32 300r U30CTaHKa CKCIUTMIMUTHOT oJpelerma 1a ce HavYenoM Moy3/aama y KaracTap Hero-
KPETHOCTH HITUTH CAMO CaBECTaH CTHILAJAL, HE MOXKE CE 3aKJbyUUTH Ja j& 3aKOHO/ABall )KEeJIeo
Jla 3aIITUTH CBAKOT CTHUIIaona 6e3 003upa Ha HEeroBy CaBeCHOCT. Hauesro caBecHOCTH 1 MoIITemha
j€ jeZTHO Off ONIITHX HavesIa Ha KOjuMa [T0YHMBa Halll IpaBHU cucteM. Mmak, cMaTpamo 1a je 6uia
azekBaTHHUja (opMynanuja npeioxkena y rekcropuma Hanpra 3akoHa o qpKaBHOM IIpeMepy H
KaracTpy u3 jyna u aeuemopa 2006. ronune u neuemopa 2007. rogure: ,,CaBecHO JTHUIE MOXKE ce
MOY3/IaTH 12 Cy MOJally O HEIOKPETHOCTHMA U IIpaBHMa Ha lbUMa YIHCAaHH Y KaTacTap HeTOKpPeT-
HOCTH UCTHHUTH U TIOTIIYHH, U y CIIydajy KaJa OBU HOJAIN TO HUCY, U HE MOKE CHOCHUTH IITETHE
nocueauie 300r Tor noy3aama. CaBeCHUM JIMILEM U3 CTaBa 1. OBOT WiIaHa cMaTpa ce JUIe Koje He
3HA HUTH j€ IPeMa OKOJIHOCTHMA MOTJIO 3HATHU Ja MOJAI{ O HEMOKPETHOCTUMA U TIpaBUMa Ha
HMa YIUCAHU y KaTacTap HEMOKPETHOCTH HUCY HCTUHUTH, OAHOCHO MOTIYHH.

33 Buga. P. IlBetuh (2016), 53-58.

54 Milo§ Zivkovié, Akcesornost zaloznih prava na nepokretnosti, Beograd 2010. Y KoHTeKCTY
pa3Marpama akLeCOPHOCTH XHIIOTeKe y npumnaamy (124-138), yunibseH je OCBPT Ha HAa4elo M0y3/1amba
y perucTpe HemokpeTHOCTH u nutupan Bemmmaxep (Moriz Wellspacher). ,, [Ipunnun noysnama
Hajy’Ke je OBe3aH ca MPETIIOCTAaBKOM TaYHOCTH 3aMJBHIITHE KELUTE ¥ OBA IPETIOCTaBKA CE MOXKE
OIIpaB/IaT! CaMo aKo je 3eMJBHIITHA KIbHTa y HajBeheM Opojy cirydajeBa 3aucTa TauHa. Y CylpoOTHOM,
aKo je 3eMJbHINHA KIhHTa y HajBelieM Opojy HeTayHa, OHJIa BUIIEC HE MOXKE IMOCTOjaTH 3aIITHUTA
Noy3/ama, jep Ou ce CTUIaoIy yBEK MOTJIO IPUTOBOPHUTH J1a je, a Ce IIOHAIIA0 Kao HOJIe MaXKJbUB,
MOpAO 3HATH JIa je 3eMJbHIIHA Kibura Hetadna. Hag. mpema M. Zivkovié (2010), 130.

35 Nparop Xubep, Koncoruoayuja apasa ceojune u 3eMpUMHOKHUICHU CUCTHEM, TIPEIT0-
BOD 3a penpHuHT kmbure Jparocias Matuh, Tuxomup Bokosuh, 3embuwnokrmusicrnu iociuyiiax,
Beorpan 1998, XIII.
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CaHo y peructpy. Takas IpOMET UMa CMHUCJIA CBE JOK CBOJUM YUECHUITMMA MPYIKa
JIOBOJbAH CTEICH MMPaBHE CUT'YPHOCTH ® 1 Grhe MoTpeOHO HajMame HCTO BpEMEHA
Jla ce IPOM3BENICHO CTae Y MOTIYHOCTH MpeBas3ul)e U YCIOCTaBH Pell ¥ CUTYP-
HOCT y IPOMET HemoKpeTHocTH. To moapa3ymeBa axxypaH u (hyHKIIHOHAIAH pe-
TUCTAp HETIOKPETHOCTH U aJIEKBATHY CYJICKY MPAKCY.

[Ita Tpeba na yTBpAM yYECHUK MPABHOT IpoMeTa Ja OU MOTao padyyHaTu
Ha IT0JI0Kaj CAaBECHOT, a TO 3HA4YH IMpaBHO 3amTuheror ctumaora? IlorpedHo je
Jla y TIPAaBHOM TIPOMETY UCIOJbU JyKHY TaXKEy HEOINXOAHY 3a CTHIAmhE JaTor
TpaBa, a caBecTaH Mopa OWTH U KaJa 3aKJbydyje IIPaBHH ITOCA0 KOjH IIPEICTaBIba
iustus titulus cTunama, 1 KaJia 3aXTeBa yIuC MpaBa y cBojy Kopuct. [locTaBiba
ce MUTamke Ha Yera ce OMHOCH HheroBa moopa Bepa Oyayhu ga y morjieny peru-
CTPOBAHOT CTamka, Kao MOCIICAUIIA JISJIOBamha Havyella jaBHOCTH, 0e3 U3y3eTKa,
Ba)KM HEOOOPHUBA MPETIIOCTABKA JIa CY CBU OWJIM YIIO3HATH Ca FbUM. Y TOM CMHCITY,
olTyuyjyhu 3Ha4Yaj] Ma YMHCHUIIA Ja JIU je OH 3HA0 3a Hecllarambe perucTpoBa-
HOT ¥ CTBapHOT CTamba, OJIHOCHO JIa JIK MY jeé TO Hecllarame 0CTAJI0 HEeMO3HATO
jep y mpaBHOM IPOMETY HH]j€ MOCTYIAa0 Kao HOJIC TIAXKJBbUB YOBEK. AKO je 3a He-
cliarame 3Hao WIIM je OHO OYMTJICHO 32 HOJIe MaXKJbUBOT YOBEKa, HE MOXE Ce
TOBOPHUTH O CABECHOM CTHIIAOILY.>’

»Halla cyjicka mpakca yoITeHO HUje HAKJIOmhEHA CTULIAY MTOY3/IakheM Y
peructap, ITo HUje 4y IHO UMajyhu y BUly CTaEbe PETUCTPa MOCISIEBIX HEKOJIU-
KO JerieHrja. MelhyTumM, y HOBHje BpeMe JIeIIaBajy ce CIIy4ajeBy y KOjuMa je, Makap
KaJl je ped 0 U3BOPHOM CTHULIAKY XHUIIOTEKE, HAIlla CYJICKa IMpaKca IMpHU3Haia CTH-
Iare Ha OCHOBY TI0y3/arba. >

MoxkeMo ce carylacuTH ca CTaBOM Jia 300T Hea)XyPHOCTH PErucTpa Haiia
CyJICKa Tpakca He Tie/ia OJIaroHaKJIOHO Ha CAaBECHO CTHIAE MOY3/IaheM Y peru-
crap.’® PeanHocT je, MelyyTHM, 11a CyJI0BH HE IPU3HAjy CTHUIIALE TIPaBa Ha OCHOBY
Noy3/1ama, a JIa ce MPH TOME He YIYIITajy Y YTBphHuBambe KIbyYHe YNHCHUIIE, 1a
7 je crunaian 6uo casectan.®” Harosemraju Memarma TakBe CYICKE mpakce,’!

6 1. Xubep, XI1.

57 Bup. ui. 8, cT. 3 3aKoHa 0 3eMJbUIIHUM Kiburama Penyoinuke Xparcke, Hapoowue nogu-
e, 6p. 91/1996, 68/1998, 137/1999, 114/2001, 100/2004, 107/2007, 152/2008, 126/2010, 55/2013,
60/2013. M3puuuto je yrBpheHo na ce HemocTatak 100pe Bepe HE MOXKE MPUTOBOPUTH HUKOME
caMo M3 pasJiora MITO HUje HCTPAKUBAO BAHKILHIKHO CTAMbE.

38 Munom JKuskosuh y: J[parop Xubep, Munou XXuskosuh, Obesbehere u yuspwherne
wowpasicusarsa, beorpan 2015, 249.

59 M. Zivkovié, (2010), 130, ¢u 312.

0 O oxmHOCY Hallle CyICKe TIpakce MpeMa Hauely noysaama Bui. Panenka L{seruh, ,,JIoma-
I1aj Havesa ymuca W Hadesa Moy3/amba y KaracTap HEMOKPETHOCTH Y HAIloj CYJICKO] ITpaKcu*,
36opnuk paoosa Ilpasno’ ¢haxyniveiia y Hosom Caoy, 3/2015. Y 00pa3nokemy NOjeIHHUX CYACKUX
npecy/ia KojuMa ce He MPU3Haje CTHLAE TT0Y3/1akheM y KaTacTap HEIOKPETHOCTH, YaK Ce U3PH-
YUTO HABOIM J1a je Oe3 yTHuIaja Ha OJTyUnBamke HABOA TY>KEHOT Ja je 0o caBecTaH.

o1 TluTame HEMyHOBaKHOCTH 3aKJBYyYCHOT YTOBOpa 0 Kyrnonpoaaju, ox 29.7.2004. roquse,
Ka0 ONpPAaBJIaHO MOIJIO C€ MOCTABUTH jEJIMHO y CIy4ajy NOCTOjatba HeCa8ecHOCu UyHCeHos
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oxpabpyjyhu cy jep je To ImyT Ja ce OCTBapH CBpXa IPABHOT PErUCTpa HEMOKPET-
HOCTH. 3Ha4aj OBOT PETUCTpPa IPACTUYHO CE YMakbyje aKO HE J1aje MPETIIOCTABJbEeHH
JIOTIPHHOC CHUTYPHOCTH TPAaBHOT MIPOMETA, IITO OTBapa MUTAKE ONPABIAHOCTH
yJlarama y BeroB HaCTaHaK M OJIpKaBambe.

4. CTAB BPXOBHOI' KACAIIMOHOI' CYJA

4.1. 3aokper cyacke mpakce y norjeay cCaBecHOr CTHLAbA
N0Y3/1alkeM Y KaTACTaP HENIOKPETHOCTH

JIBe npecyae BpxoBHOT Kacal[HoOHOT cy/1a,% TOHEeTe M0 PEBU3UjH KOjy je YA
M3Y3€THO JI03BOJIHO Paii yjeqHauaBama CyICKe mpakce,® roBope y MpHJIor mpa-
BJbCHbA 320KPETA Y OJHOCY HA JYTOTOJHIILH HETaTHBAH CTaB CyJCKE MpakKce y
THIOTJIE/ly CAaBECHOT CTHIIambha MOY3/IakheM Y jaBHU PErucTap.

W3 ynmeHNYHOT cTamka KOHKPETHUX CITydajeBa IPOUCTUYE JIa Ce PaIH O
HETIOKPETHOCTH KOja je CTEUCHa PaJioM TOKOM Tpajarba 3aje/IHUIIC )KHUBOTA Y Opa-
KY, @ J1a je Ka0 UCKJbYUMBH BJIACHUK YIHCAH CaMoO je[JaH CYNpYXHHUK. YITUCAHU
BJIACHHK j€ ITyTEeM U3BPIIHE BAHCYJCKE XUIIOTEKE, HACTAJIC Ha OCHOBY 3aJIOKHE
n3jaBe (jeqHOCTpaHa XUIIOTEKA) ONTEPETHO 3ajeTHUIKY HETTOKPETHOCT.

CaryieraHo Kpo3 pejieBaHTHE opende 3akoHa O XUMOTEIH,* XumoTeka je
BashbaHO Hactana.®> Ako ce, monasehu ox mpasuia [lopoguyHOr 3aKoHa Koja Cy

(uctakia P.II.) C. K., kao kymua, Ipu K0joj je OH MOpao 3HATH Jia HEMOKPETHOCT KYyIyje O/ Bia-
CHHKA KOjH je Ty HEIOKPETHOCT CTeKa0 Ha He3aKOHUT HauuH....“ [Ipecyna AmnenanuoHor cyaa y
Hosom Cany, I'k. 1495/2012 on 18.4.2012. ronune, noctymnHo y 6a3u Paragraf Lex (IlyHoBaxkHOCT
YroBOpa 0 KyHOIIPO/aju KOjH je 3aKJbyUeH ca HEBJIIACHUKOM, 3aKOH O IPXKaBHOM IIpeMepy U KaTa-
CTpy, WI. 63).

2 Pes 321/2014 ox 5. jyna 2014. roxune, goctynHa y 6a3u Paragraf Lex (3acHuBame Xu-
HOTEKe Ha HEOKPETHOCTH KOja IPE/ICTaBIba 3aje/IHUUKY HMOBHHY CYNPYKHHKA, 3aKOH O JpKaB-
HOM IIpeMepy | KaTacTpy, 4. 63: ,,Hema obaBe3e mpubaBibama carlacHOCTH 00a CYyNpyKHHKA 32
3aCHUBAK-E XUITOTEKE Ha HETTOKPETHOCTH KOja MPECTaBIba 3ajeIHNYKY UMOBHHY KaJia je y jABHUM
KIbUraMa yIUCaH CaMo jellaH Cynpy»KHHUK Kao UCKJbYYUBH BJIACHUK Oe3 3a0enexde fa ce paau o
3ajennnukoj nMoBnHU.) 1 Pe 1981/2015 on 14. anpuna 2016. ronune, focTyHa Ha cajTy BpxoBHor
KacauuoHor cyja: ,,... Kako je y Bpeme JaBama 3aJi0xkHe u3jase camo tyxenu J[.H., 6uo ynucan
K0 BJIACHUK NPEIMETHE HEOKPETHOCTH, TO je HEIPaBUIIaH 3aKJbyYaK HIDKECTEIICHUX Cy/10Ba 12
j€ 3a HacTaHaK M 3aCHUBAE XUIIOTEKE OMJIa HEOXO/IHA U CarJIaCHOCT TY)KHMJbE KOJI JlaBarba 3aJlo-
JKHE M3jaBe, 3aTO IITO CE PaJy O XUIOTEI Ha HETOKPETHO] CTBAPH Y 3aj€IHIMYKOj CBOjHHM.

3 Ynan 404, ct. 1 3akona o napauusoM nocrynky, Cryocoenu Znacnux PC, 6p. 72/2011,
49/2013 — ommyka YC, 74/2013 — onnyka YC, 55/2014.

%4 Cnyarcoenu Znacnux PC, 6p. 115/2005, 60/2015, 63/2015 — omyka YC, 83/2015, . 2, ui. 8,
cr. 1, rau. 2, ui. 10, un. 15.

5 Ta4HO je J1a je y CKJIay ca MPABHIOM U3 4. 6, CT. 2 3aKOHA O XMIIOTEIIH, 38 3aCHUBALC
XHUIIOTEKEe HAa HEMIOKPETHOCTH Yy 3ajeJHUYKO] CBOjUHU NOTPEOHA CarlaCHOCT CBUX 3ajeHUYAPA.
Mebhytum, y cuTyanuju Kajaa je ynucaHa UCKJby4nBa CBOjUHA, HAJJIEKHA CIIyK0a 3a Karactap
HEMOKPETHOCTH HEe MOXKE 3aXTEeBaTH J0Ka3 Jia Ce HEe PaJii O 3ajeIHUYKO] CBOJUHH.
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paszMaTpaHa y OBOM pajy, IOCTaBH MTUTakE ITYHOBAKHOCTH HABE/ICHOT pacrioa-
rama, OHO je HHILTABO, jep je YUUbeHO 0e3 carJacHOCTH 3ajeqHuYapa, OJHOCHO
HEYITHCAHOT CYTNpyXHUKA. Mel)yTuM, dnmheHUIIa 1a HUje YITucaHa 3ajeJHuIKa
CBOjUHA HE CIIpeyaBa HEYMHCAHOT CYNPYXHUKA Ja TY>KOOM 3axTeBa yTBpheme
HUIITABOCTH MPABHOT NOCIIA KOJUM YITUCAHU CYNPYIKHHUK PACIIONAKe 3ajeHUIKOM
HermokpeTHomhy 0e3 mwerose carinacHocTd. To Ou omoryhumo ynuc 3abemnexoe
Criopa Tpe yIuca XUMoTeKe U TAME CIIPEYHIIO CaBECHO CTUlamke Tpeher nna.

Hawnme, y KOHKpEeTHOM CITy4ajy yHOBaKHA UCIIPaBa O 3aJI0’KHO] H3jaBH YIIU-
CaHOT BJIACHHWKA HETIOKPETHOCTH caduibeHa je modeTkoM 2008. romumHe, a Tyx0a
KOjOM ce TpaXkul yTBpheme mheHe HumTaBocTu nogueta je 2013. ronune. bes 063u-
pa IITO je UCTHIAFhE HUIITABOCTH MPABHOT 1OCTa BPEMEHCKH HEOTpaHu4IeHo,%
030MJBHO C€ JIOBOJIM Y MUTAkE CABECHOCT HEYNMHUCAHOT CyNpysKHHUKa. [loueTHa
3ajeIHUYKa HETIOMTeHa HaMepa MITH HaKHATHO TIopeMeheHn OMHOCH y OpaKky He
OM cMenH Ja yTUYy Ha PaBHU M0JI0XkKaj CaBECHOT cTULaona. AKo OU ce OBO Mu-
Tahe UTHOPUCAIIO, OTBOPHO OU CE IMUPOK MPOCTOP 33 H3UT'PABAHE XUTIOTEKAPHUX
MOBEpHJIalia ¥ YOIIITE CAaBECHUX CTHULAJala.

Cwmarpamo 11a je mpaBujIaH CTaB Cy/a Jia je THTamhe CABECHOCTH CTHIA0Ia
0J1 IpeCcyJHOT 3Ha4aja 3a ONJy4rBambe y CIIOPOBHMA KOjU HACTAjy y CUTyauujama
HeoBJTaNIieHOT pacroarama off CTpaHe 3ajeJHIYapa yIHCaHOT KA0 HCKJBYYUBOT
BiacHuKa. Takole je 3a mpaBU4YHO npecyheme OUTHO Pa3sMOTPUTHU MPaBHY TO3H-
IIHjy, HaMepe U TOMITEHE CBUX aKTepa KOHKPETHOT CiIydaja, Aa OU ce OCTaBHIIO
IITO Makhe MPOCTOpA 3a U3UTPaBabe 3aK0HA.%

[TocTojame Ha TIPBU TOTJIE ABA MPOTHUBpEYHa mpaBmia (ui. 176, ct. 2 Ilo-
POAMYHOT 3aKOHA U WI. 63 3aKOoHa O AP>KaBHOM IIPEMEPY M KaTacTpy), IPH YeMy
cy o0a Ha oipel)eHN HAUYMH MEPOJIaBHA, 3aXTEBa TAKBO MOCTYIAKkE CyJia Ja ce
CBaKo 0] CyKOOJbEHHX MPaBUjIa OCTBApH KOJIIMKO je Moryhe, a He J1a ce jeqHO Ox
IBHX JeIHOCTPAHO OCTBAPHU Ha PauyH ApyTor (IPHHIIKI MpakTHaHe ciore).%® , Ty-
Mauekhe y CKIIAAY Ca UpuHyuilom Upakiduyre cioZe ofpehyje cMrucao HopMe Tako
Jla ce HOpMa He OCTBapH jeHOCTPAHO HAyIITPO HEKEe JPYre BPEAHOCTH pajau

66 3aK0H 0 0OIUTralMOHUM ogHOCcHMa, . 110.

7 Pes 1981/2015 ox 14. arpuiia 2016. roguse: ,,13 H37105KEHOT TPOU3HIIA3H H OCHOBAH 3aKJby-
YaK Jia Ty>KeHa OaHKa HHje 3Haja HUTH j¢ MOTJIa 3HATH JIa C€ PaJid O HEMMOKPETHOCTH Y 3ajCAHUYKO]
CBOJUHU jep TAKBOT YIIHCA y jaBHUM Kiburama Hema. Ca ipyre cTpaHe, Kako ce Opak Kao 3ajeHu-
11a )KUBOTa 3aCHUBA HAa 000CTPAHOM TIONITOBAY, PA3yMEBaby U [IOMAaramy, Kol II0CTOjarbha mpasa
XHUIOTEKE YIHCAHOT y jABHUM KIbMTama JOCTYITHUM CBHM 3aUHTEPECOBAHUM JIUI[UMA, [IPOHU3H-
na3u0 O OCHOBAH 3aKJbyYaK Jla OBa YHEHEHHUI[A HUjE MOTJIA OCTATH HEIO3HATA U TYIKUJBH U heHa
npehyTHa cariacHOCT O 3aCHUBamWmy XUnoTeke. CyrpoTHO CTAHOBUIITE BOJUIIO OU 3aKJBYUKY 1a
60U y 1aTOj CUTYAIMj! XUIIOTEKAPHU MOBEPHIIAIl MOPAO JIa CE YIIYCTH Y UCTPAKHUBAHE TOPOJTUTHOT
cTaryca XMIOTEKAPHOT Ty )KHUKA IITO OM OUJI0 y CyIPOTHOCTH ca HAIPe O3HAYCHUM ofipedama
3akoHa ¥ TpaBUJIIMA O XMIIOTEIH U YIIHCY [IPaBa U TepeTa Ha HEMOKPEeTHOCTUMA.

%8 O mpUHLKITY IPAKTHYHE CJIOre, ONTHMAITHOT OCTBapErha CBUX Npasa, Buj. V. V. Vodinelié,
89, 172, 180, 270, 304.
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YHjer OCTBaperma IMMOCTOjU HeKa IpyTra HOpMa, HeTo TaKo Ja CBE CYKOOJbeHEe BPII-
HOCTH MOTY J1a ce ocTBape y Hajsehoj moryhoj mepu. BaxHo je jep ce y rpahan-
CKOM TIpaBy PEIOBHO pajy 0 HopMaMa koje ypehyjy omHoce n3mely nmaorna jen-
HAaKOBPEIHHUX mpaBa. ®

Naxo u3 cBera H3710)KE€HOT IIPON3JIa3y 1a je Moryhe mpyXHuTH 3aIlITUTY ca-
BECHOM CTHLIAOLY NMO3MBOM Ha HAYeJo MOY3/amka y KaTacTap HEIMOKPETHOCTH,
CMaTpaMo, UMaK, 1a OM N3PUUNTO HOPMHUPAHE HETOBE 3aIITHTE, KaJla Y jaBHOM
perucTpy Huje OWIIO yIHCAHO MPABO 33jeIHUYKE CBOjuHE,’" OUII0 H3Y3eTHO KO-
pucHo. To HAPOUUTO Y KOHTEKCTY JYTOTOAUIIET OCTOjahba HeaXKyPHOT PEerH-
CTpa [IpaBa Ha HEMOKPETHOCTHMA 1 HeOJIarOHAKJIOHOCTH (TaKolhe, 1y TrOroa I HE)
CyZIOBa y TIOTJIely CTHIamba M0y3ambeM y peructap. UnmeHnIa 1a ¢y KeHe BPIIo
PEeTKO ymucaHe Kao BJIaCHHULE U Jia Cy OHe Hajuemhe TyOMTHHIIE YCIIea OBaKBOT
pacrionarama Jpyror CyNnpyXKHHKA KOjH je YIHCaH Kao MCKJby4YHBH BIACHUK,
CTBapa yTHCAK Ja MOCTyName CyAa y CKJIaAy ca HauelIoM MOoy3/ama y perucrap
BOIH HETIPaBUIHO] oyiin. OTyzaa je BeTrnKa OATOBOPHOCT Cy/la y carjeaBarmy
YHEHUYHOT CTamba CBAKOT KOHKPETHOT ciry4aja. YMHM HaM ce 1a OM eKCIUTHLIUT-
HO TIPaBIJIO O 3aIITHTH CaBECHOT CTHUIIA0NA YHAIPEINIIO MPaBHY AUCIHILIHHY,
OJHOCHO MPUMOPAJIO TUTYJApe Mpasa Ja ce 0 leMy CTapajy, aKo JKelle 3alTUTY
O]l cTpaHe TpaBHOT mopeTka.”!

U Ha kpajy, 32 HEKOT KO IpeTeH1yje 1a Oyle cMaTpaH CaBECHUM CTHUIIA0LIEM,
yTBphUBamke YNHCHUIIC 1a JIH j€ YITUCAHU BJIACHUK Y OpaKy M Ja JIU je HeTIOKPeT-
HOCT Y F€rOBOj MCKJbYUHBO]j CBOJUHU UJIH j€ Y MUTAY 3ajeIHUYKa CBOjHHA, MO-
710 OM ce MPUXBATUTH Kao CaBlIaInBa MPEIpeKa y MpaBHOM IpomeTy. Mehytum,
HBEroBO OMTHO OrpaHUYeH-€ MOTJIM OMCMO OYEKMBATH Y CBETIIY CXOJIHE TPUMEHE
onpenaba 0 UMOBHHCKHM OTHOCHMA CYIIPYKHHKa Ha MMOBHHCKE OJHOCE BaH-
OpauHUX MapTHEpA.

4.2. 1a au je y nutamwy puxumja (wi. 176, ct. 2 [lopoau4Hor 3aKoHa)
U 1a Ju je Moryha 3a0esex0a o 3ajefHUYKOj CBOjUHH?

VY 006pasznoxemy CBOje OTYKE Aa IPYKH 3alITHTY XUIOTEKaPHOM ITOBEPH-
OLly KOJH C€ II0y3Ja0 y HCTUHUTOCT U HOTIIYHOCT [I0JaTaKa yIIMCAaHUX y KaTacTap
HEMOKPETHOCTH, BpXOBHHU KacallmoHu Cy1 HaBoau U cienehe:’”

%9V, V. Vodineli¢, 172.

70 Kao mITo je y4umeHO y OUBIINM JYrOCIOBEHCKHM peryOIinKamMa, OJHOCHO Jip)KaBaMa ca
KOJHIMa CMO, TIOpe]] CAMOCTAJTHOT, Pa3BHjalli U 3ajeJHHYKH MPaBHU cUCTeM Bulue o1 40 roxnHa,
U KaKo je npeanoxeno y Haupty 3akoHHKa O CBOJUHHU U JPYTHUM CTBapHHM IPAaBUMA.

7! TlomcehaMo Ha MPaBHUIIO U3 3aKOHA O 3¢MJBHIIHUM Kiburama Peny0iuke CloBeHuje, Wl
8, CT. 2: OHaj KO HCITYHH YCIIOBE 3a YITUC [1PAaBa WM [IPABHE YHHCHUIIE Y 3eMJBHIIHY KIHUTY, a HE
3aXTeBa YIIHIC, CHOCH CBE LITETHE MOCJIEHUIIE TAKBOTI IIPOIYCTA.

72 Pes 1981/2015 ox 14. anpuia 2016. ropune. Ucto u'y Pes 321/2014 ox 5. jyna 2014. roaue.
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,Hanme, kon pukImje, 1a ce Kox 3ajeMHIIKe MMOBHUHE CYTIPYKHHUKA, CMaTpa
Ja je ymuc U3BPLICH Ha UMe 00a CYNpYKHUKA M KaJ je U3BPILEH Ha UME CaMmo
JEITHOT OJT FbHX, OCHIM aKO HAKOH yIIHCa HHje 3aKJbyUeH MUCMEHHU CIIOpa3yM CyIpy-
JKHHUKA O 1600 3ajeTHUYKE NMOBHHE, OAHOCHO OpauHU yroBOP, HJIH je O IpaBUMa
CYNPYKHUKA HA HEMIOKPETHOCTH, OJIITYYHBAO CYJl Y CMHUCITY ofipenoe wiaHa 176.
ctaB 2. [loponnuHor 3akoHa, OMIIO je HEOMXOIHO Aa CE y KaTacTPy HEMOKPETHO-
CTH M3BPIIH 3a0esek0a 0 33jeTHUIKOj CBOJUHH Ha IMOBHHY 1 HAUMHY YITpaBJhambha
W pacrojarama 3ajeIJHIYKOM HMOBUHOM, ¥ TpehuMm Jiuiiuma jacHO CTaBUTH 10
3Hama J1a Ce pajan O CTBAPH y 3aj6IHUYKO] CBOJUHU. Y CYNPOTHOM, TyOHU CMHUCA0
MPOMKUCAHO MPABHJIO JIa HUKO HE MOYKE CHOCHTH ILTETHE Mocieauie 300r noys-
Jlamha Y HCTUHUTOCT U TIOY3/IaHOCT I0J[aTaka O HEMOKPETHOCTHMA YITUCAHUM Y
KaTracTap HEMOKPETHOCTH, carjacHo onpeadu uiaHa 63. 3akoHa O AP:KaBHOM
npeMepy U KaTacTpy, KOji IPOIHKCYje, Ja Cy MOoAaly O HeMMOKPETHOCTUMA YITHCa-
HUM Yy KaTacTap HeMOKPETHOCTH HCTUHHUTHU U MOY3AaHU U HUKO HE MOYKE CHOCUTH
MITETHE MOCIIEAUIIE 300T TOT TIOy3ama.

[MuTame je na u ce paau o GUKIKjU 1K 00OPHBOj 3aKOHCKO] MPETIIOCTABIIN 3
MTOCTaBJHEHO] Y KOPHUCT CyNPYKHUKA KOjU HHje YIIUCAH y KaTacTap HEMOKPETHO-
ctu? [oacehamo aa je oBo mpaBuIio ycTaHoBsbeHO y PeryOnuum Cpouju 3axoHoM
0 Opaky u mopoauuHuM ogHocuMa u3 1980. roquue.”* V Tom 3akoHy, HaBeIEHO
NPaBUIIO’® IPOMCTHUIIAIIO je U3 MpaBKia Ja ce paBa OpayHuX APYroBa Ha HEMO-
KPETHOCTHUMA KOj€ CYy IhbUXOBa 32jeTHNYKA UMOBUHA YIHUCY]Y V 3€MJBHIITHE HITH
JIpyTe jaBHE KbHUTe Ha nMe 00a OpayHa JIpyra Kao BUX0Ba 33jeIHIYKA UMOBHHA
Ha Heompeae/beHuM aenoBuMa (wi. 322, ct. 1). Ha ocHOBY ToTr mpaBuIa mocTa-
BJbEHA je IPETIIOCTABKA /1A j€ HEMOKPETHOCT Y 3ajeAHMYKO] CBOJUHH M OHJIa KaJa
j€ Kao BJIaCHHUK YITHCAaH caMo jeflaH OpadHu IpyT, KOjy je Morao obapaTu OpauHu
JIpyT Ha 4Hje UME je HETIOKPETHOCT yIHCaHa, JOKa30M Ja je OH UCKJbYyUHBH BIIa-
CHHK, OTHOCHO J1a je y TUTamby mherosa nmocebHa MMoBuHa.”®

[oponuunu 3akoH, Mel)yTHM, HE Cap>Ku MPaBUIIO U3 KOjer MPOUCTHYE JIa Ce
TIPETIIOCTAaBIbA JIa C€ PadH O 33jeIMHUYKO] CBOJHHH CYyIpYy>KHHUKA. A yIIpaBo 300T
TaKBe MPETIIOCTABKE CMaTpa ce J1a je yIuc U3BPILEeH Ha UMe 00a CyNpy>KHUKA U
KaJia je U3BPIICH HA UME CaMO JeTHOT O lbUX. TaKBOM MPETHOCTABKOM IITHTH
ce CyNpy>XHHK Ha 4dje UMe HHje U3BPILICH YIHC, jep ce TepeT JOKa3uBama Ja
HHje Yy TUTaky 3ajeTHUYKa CBOjIHA TIpedalryje Ha CyIpyKHUKA Ha YHje UME je

73 O mpernocraBkama (060pUBIM 1 HeoOOprBIM) 1 puKiHjama, Bu. V. V. Vodineli¢, 428-430.

7 Bun. ¢u. 23 y oBOM pany.

75 Ynan 322, cT. 2: ,,AKO je y 3eMJBHIIIHE WK JIPyTe jaBHE KEbUTE YIIUCAH Ka0 BIACHUK Ha
3ajeJHIYKOj UMOBHUHU caMo jeflaH OpayHu ApyT, cMaTpahe ce Kao a je yruc u3BpIleH Ha HMe 00a
OpauHa IpyTa, yKOJINKO JI0 yIHca HHUje OO0 Ha OCHOBY ITICMEHOT YTOBOPA 3aKJbyUeHOT U3Mehy
OpavyHHX ApyTroBa.*

76Y mpuior crasa Ja je y nuramy 000pHBa 3aKOHCKa mpernocraska, Bua. O. Crankosuh,
164, ¢n. 483, I. KoBauek-Cranuh, 115, 3opan [lowasuh, Ilopoouuno iipaso, beorpan, 2014, 403.
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yrmc u3BpiieH. OH MOKe JOKa3aTH Ja je y MMATamky HheroBa moceOHa MMOBHHA,
aKO je HaKOH yIuca 3aKJby4YeH MUCMEHU CIIOPa3yM O JIeOOU 3ajeJHUYKE UMOBHHE
OJTHOCHO OpavHM YrOBOP HIIU j€ O MpaBUMa CYNPYKHUKA Ha HETOKPETHOCTH O]
Jy49HBAO Cyl. AKO OH TO HE JIOKaXKe, CMaTpa ce Jia je YIUC U3BPILISH Ha UMe 00a
CYyTNPY’KHHKA jep je y TUTamy HETIOKPETHOCT KOjy CYy OHH CTEKJIM PAJIOM 32 BpeMe
Tpajama 3ajenHulle )KuBoTa. Hanme, kaja je cTBap Ha OCHOBY 3aKOHA y 33jeIHHY-
KOj CBOJUHU CYTIPYKHUKA, HAa TO HEMa YTHIIaja YUH-CHUIIA /1A je y jJABHHU PETHUCTap
MpaBa Ha HETMIOKPETHOCTHUMA IIPUKA3aHO JIa j& Y CBOJUHH CaMO jeTHOT OJ HhHX,
ocuM npema TpehnM IuIMa Yuje ce moBepemke y TpoMeTy mTutu. [locMarpano
W3BaH HABEJIEHOT KOHTEKCTa, MpaBuiIo u3 wi. 176, ct. 2 [lopoguvHor 3aKoHa 110
CB0jOj (popMyNanuju mpeacTaBba GUKIH]Y jep ce 3a HemocTojehy unmeHuIry
(ymuc Ha uMe oba CypyKHHKa) y3uMa Jia MoCToju.”’

ITo ce, mak, IPyror MOCTaBJHEHOT MTUTamka THYE (1a JIn je Moryha 3abemnexoa
0 33jeTHUYKOj CBOJUHU), TIPE OJArOBOPA CAMO HEKOJIMKO YBOJHUX HarloMeHa. 3a0e-
nex0a je BpcTa yImmea KOjoM ce y KatacTap HETIOKPETHOCTH YHOCE IPAaBHO pelie-
BaHTHE YHEHCHHIIE KOj€ CE OJIHOCE HA JITYHOCT MMAOIIA TIPaBa, Ha CaMy HEMIOKPETHOCT
WM Ha TIpaBHE OHOCE MTOBOIOM HEMOKPETHOCTH.”® VITne onroapajyhe 3abemexte
y Katactap HeIMOKPEeTHOCTH MOryh je ako je mpornucaH 3akoHOM. CaMHM 3aKOHOM
KOJUM ce TIPOITHCYje YIUC 3a0emnexoe oapehyje ce ieHa caapKiHa, KO je oByantheH
Jla TIOJTHEeCE 3aXTeB 3a yIIUC, HA OCHOBY KOje UCIIPaBe ce BPIIH yIuc 3a0enexoe,
Kao ¥ 1ejcTBO 3a0emek0e OMHOCHO TOCTIENNIIC TIOCTYIIamha MPOTHBHO CBPCH yITH-
caHe 3a0enex0e. 300T TOra ce MocTaBJba MUTAKE Ja JTU CE MOXKE HEIOCPEHO Ha
OCHOBY WiI. 176, cT. 2 [lopoguyHOT 3aK0OHA 3aXTeBaTH YITHC 3a0enex0e 1a ce pagu
0 3ajeIHUYKO] CBOJHHH.

To muTame ocTaBbamo Oynyhu ma BpxoBHU KacallnoH! CyII CTOjU Ha CTaHO-
BUIITY JIa je 3a JICjCTBO IpaBuia u3 wi. 176, ct. 2 IloponquvHor 3aKoHa, HEOITXOIHO
Jla ce y KaTacTpy HETIOKPETHOCTH U3BPINH 3a0elex0a 0 3ajeMIHIIKO] CBOJUHU Ha
YIIACAHO] HEMOKPETHOCTU U TpehuM IMIMMa jacHO CTaBM JIO 3Haa Ja Ce pajau

77'V. V. Vodineli¢, 430: ,.... puxumje cy reilocitiojelie UnmeHUILIE 3a KOje Ce y3uma oa ioctuoje
(Huje, a cMaTpa ce 1a jecTe), U flociuojelie YMIBEHUIIE 3a KOje ce y3uma oa He iiocitioje (jecTe, a cMa-
Tpa ce aa Huja). Baxu, 1akie, OHO MITO je AUPEKTHO CYIPOTHO 3HAMY.

78 thuxoBa mpaBHa PENICBAHTHOCT MIPOUCTHYE U3 JIEjCTBA KOj€ MOTY HMATH Ha MOCTOjabe
yIHCaHOT IpaBa, 00MM TOT IIpaBa Uik MOryhHOCT pacroarama npaBom. HakoH miro je u3BpiueH
YIHC THX YHE-EHHIIA CTBApa ce HeoOOpUBa NPETIOCTABKA O FbUXOBO] BUJBUBOCTU U YHHH MOT'y-
huM BUX0BO AejcTBO mpema ceuma. O TpeHyTKa KaJia je yrnucaHa 3adenex0a Heke MpaBHO pe-
JICBaHTHE YHICHHIIE, CBA pacliojarama IMaola IpaBa 1 yIUCH y KaTacTpy HEIIOKPETHOCTH KOjU
Cy IPOTHBHU CBpCH ynucaHe 3abenexoe, ycnoBHH cy. To 3Hauu na he BasbaHOCT pacnonarama u
yIHUca KOjH Cy H3BPIICHN HAKOH yIHca 3a0enexoe, a KOju Cy MPOTUBHH CBPCH yIHcaHe 3a0enexoe,
3aBHUCHUTH OJi UCXOJIa pelllaBarba CTBAPHUX MPaBa Ha HEIOKPETHOCTH 300T KOjUX je 3abeinexba
ynucana. 3abenex0a, y CyIITHHHU U HajjeTHOCTAaBHIjE PEUCHO, IPEACTaBIba YII030PLHE J1a TOCTO-
j€ YnIeHHIle 0 KojuMa Tpeba BOOAUTH padyHa IPH CTyNamy Yy MpaBHE OJHOCE TTOBOJOM onpelhene
HETIOKPETHOCTH, jep C€ OHO IITO je 3a0eNeKEHO MOXKE CYIPOTCTABUTH CBUM KaCHUJUM CTHIA0-
uuma. Bume o 3a6enexou Bua. P. [{setuh (2016), 158-168.
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0 CTBapH y 33jeTHUTKO] CBOJUHH. YIIHC TaKBe 3a0eiex0e HHje POITHCaH 3aKOHOM
U cMaTpaMo ja je Moryha camo 3a0enexx0a criopa y ciaydajy Kaja CyNnpy>KHUK
KOjU HHje yIHUCaH y KaracTap HEMOKPETHOCTH TOgHECE TYKOy paau yTBphema
Jla Ha HETMOKPETHOCTH TOCTOjH 3ajeHHYKA CBOjUHA,”” WK Paay yTBphewa Hu-
MITABOCTH, OJJHOCHO TIOHHINITEHha MPAaBHOT MTOCIa KOj! jé OCHOB HEeOBIamheHoTr
pacronarama 3ajeJHIYKOM HETIOKPETHOM CTBapH.

79 3aKOHOM O JIPIKABHOM IIpeMepy M KaTacTpy mpeaBuleHo je na ce 3ajelHUYKa CBOjHHA
YIHCYje Ha MMe CBUX 3ajenHuyapa (wi. 76, ¢T. 4) U 1a yIuc 3ajeJHNYKHUX [IpaBa MOKe 3aXTeBaTH
6110 KOjH OJ1 33jeJTHUYapa y KOPUCT CBUX, HA OCHOBY OBEPEHOT OBJIAIIiCHa OCTANINX 3ajeHIYa-
pa (. 123, ct. 4). U3ocTanak oBnanrhema o OMIIO KOT 3ajeqHUYApa, IPEACTABIbA0 OU JIETUTH-
MaIujy 3a Boheme cropa, o uemy Ou ce Moria ynucatu 3adenex0a (wi. 82, ct. 1, Tad. 2 u cT. 2-3).
Tume 6u ce cipeunsio aa Tpehe uIe caBeCHO CTEKHE MPAaBO Ha HETIOKPETHOCTH OJ1 33jelHAYapa
KOJjH je YIHUCaH Kao UCKJbYYHBHU BIIACHHUK.
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Joint Ownership of Spouses and Good Faith Acquisition
of Immovables by Relying in the Real Estate Cadastre

Abstract: The paper examines the rules on transferring of immovables in
the matrimonial ownership regime against the backdrop of general notion of joint
ownership and joint ownership (property) of spouses. It explores whether the party
who invokes the principle of reliance in the real estate cadastre shall be protected
in the absence of an explicit rule guaranteeing the protection of a good faith ac-
quirer in case of an unauthoriesd transfer done by one of the spouses. In other
words, should for the sake of protection of confidence in legal transactions, ac-
quisition of ownership and other rights in rem exceptionally be allowed by the
good faith acquirer, provided that general presumptions under which confidence
in accuracy and completeness of public registry of rights on immovables are ful-
filled, in case where ownership was not inscribed as a joint ownership. The answer
has been given in the absence of general rules on joint ownership, taking into
account existing rules in the neighbouring countries, principle of reliance in the
real estate cadastre and with due regard to the stance taken by the highest judicial
body in the Republic of Serbia. The conclusion is that a spouse who is not inscri-
bed in the public registry should not benefit from the protection against the good
faith acquirer.

Keywords: joint ownership of spouses, reliance in the real estate cadastre,
good faith acquisition, security of legal transactions.
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