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JA JIN JE KPUBUYHO JEJIO YBEK
HAJTEXE KA3HEHO AEJIO?

(I AEO)

Caoceimax: Y Peuyonuyu Cpobuju ilociioje wipu epcitie Ka3HeHux oead,
KpuguuHa oend, Upekpuiaju u iupuepeotu ipecityiy. KpusuyHum 3aKOHUKOM je
UpOUUCAHO 0d je KPUBUUHO 0ell0 OHO 0ell0 Koje je 3aKOHOM Upedsuhero Kao
KpUusuuno 0eno, Koje je UpomusipasHo u ckpusseno. 3aknooasay je 3akonom
0 lipekpwajuma uponucao 0a je upexkpuiaj UpousiipasHo 0eio Koje je 3aKoOHOM
unu Opyeum Upouucom HaoledcHOE opeana oopeheno Kao Upekpuiaj u 3a Koje
Jje dpotiucana ipexkpwajna cankyuja. 3aKkoHom o UpuspeoHum upeciuyiuuma
ipoiiucyje ce 0a je UpuepeOHu Upecidyii OpyuiieeHo wiletita iogpeda upoiu-
ca 0 UpuBpPeOHOM Uil PUHAHCUJCKOM TIOCTI08ATLY KOja je HpoY3pOK06ana Ui je
MO2a UpOY3pOK08AttU edce Hocaeduye U Koja je poiucom HaA0NelHCHOE Opeand
oopehena kao ipuspeornu ipectuyii. lonasehu 00 Opywineene oliacHociuuy u 3aipe-
hene xasne kpuguuHa 0ena cy HAjCIUPodICa Ka3HeHa 0end, ¥y 00HOCY Ha Upexpuiaje
u iipuspedne ipeciyile.

Ayiuop y o6om pady uma 3a yusm 0a yKasice 0a 002080PHOCHI 30 KPUBUHHO
deno He mopa oa 6yde Hajudedicu 8U0 KazHeHe 00206opHociuu. O0Z080pHOCIU 3d
ipexpuiaj, y HojeOuHuUM cryyajeguma, modice outiu ,,ciupodxca’ o yuuHuoyda,
00 002080pHOCIUU 34 KpUBUYHO Oeo. Y pady ce ykazyje Ha fiojedure oopedde
KpusuunoZ saxonuxa u 3axona o iipexpuwajuma, na 0CHO8Y KOjux ayiiop 00aa-
3U 00 3aK/BYUKA 0d_je 002080PHOCHL 3002 YUUIbeHOE KPUBUYHOZ 0eld ) TlojeOUHUM
cayuajeeuma ,,01axca’ o yuuHuoya oend, y 0OHOCY Ha 002080PHOCIU 3a lipe-
Kpuwaj.

Kayune peuu: xpusuuno oeno, ipexpwaj, Kpusuunu 3axonux, 3axou o iipe-
Kpuiajuma.
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YBOJ

[pema 3atipelienoj kasnu KpUBUYHA J€Na Cy HajCTPOXKa Ka3HEeHa jena,! y
nopehemy ca npekpiajumMa v MpuBpeaHnM mpectynuma. C THM y Be3U, U Opyusitiee-
Ha oflacHoci ko0 KpUBUYHUX Niena je Hajeeha. To Ou, ¢ npyre cTpane, Tpedaso
Jla 3HA4H, J1a Cy MPEKPIIaju IpeMa CTeTeHy JpyIITBEHE OMacHOCTH 1 3anpeheHoj
Ka3HH, ,,0alaitieina deaa’ y OIHOCY Ha KpUBHYHA Jieja. Tako ce U y HAy4HO],
CTPYYHO] aJIH ¥ OMIIITO] jABHOCTH YTIIABHOM TOBOPH J1a Cy KPUBUYHA JIeNia HajTexa
Ka3HeHa Jiejia y OJHOCY Ha IpeKplliaje ¥ MPUBPEIHE MPECTYIe, Maaa MOCToje 1
MUIJbEHA J1a Y TIOjeIMHUM CITyYajeBUMa OATOBOPHOCT 3a MIPEKPINaj MOXKEe OUTH
CTPOXKa O] KPHBUYHE OATOBOPHOCTH.?

Mu ©Mamo 1B, 1a Y OBOM pajly MPHKaKEeMO KaKo y HalleM MO3UTHBHOM
Ka3HEHOM CHCTEMY OJTrOBOPHOCT 3a MPEKPIIaj> MOXkKe OUTH CTPOXKA O] OrOBOP-
HOCTH 33 KpUBHYHO 1esto. Mu hemo y paay HampaBuTH jeqHO nopeheme mojenu-
HUX onpenada KpuBuuHor 3akoHMKa 1 3aKoHa O npekpiiajuma. Jlakie, mu hemo
ce IpKaTu TO3UTHBHOIPABHUX pellIerha Hallla J1Ba ,,Ka3HEeHa 3aKkoHa™, rae hemo
yKa3aTH KaKo je OIrOBOPHOCT 3a MPeKpIaj ,,cTPoXkKa™ y OHOCY Ha OATOBOPHOCT
300T yYHEHEHOT KPHBUYHOT JIeNa.

Hacnos pana ,,Jla 11 je KpUBUYHO JIEJI0 HajTexke Ka3HeHo neno? (aeo 1) mo-
JKJ1a, Ha TIPBU TIOTJIE, JIellyje HeoyOrdajHo, jep ce MU y paay 0aBUMO MPEeKpIIaj-
HOM M KPHBHYHOM o/iroBopHoIrhy. Mu cMo ce 3a oBakaB HACJIOB Oy YHJIN J1a OH
CMO HACJIOB CKPATHIIH, aJIA ¥ 1a OUCMO CKpEHYJIH MaXEy HAyYHOj, CTPYYIHO], Kao

! Kako HaBo/I¥ Hall J0ajeH y obnacTu, pe cBera, kasHeHor npasa npod. XXusanosuh: ,,u
y nomahem KpUBHYHOM 3aKOHOJABCTY YCBOjeHa je TpOojHA Ae00a KPUBUYHUX JieNla y 3JI0YHHE,
mpecTyrne u uctyre™. (...) HCTYIH Cy HajlaKuia KPUBUYHA Jiella Halla3e Ce TIaK jOIll U y HeKaalllbuM
MOKPAjHHCKUM K. 3. (CPIICKOM, XPBATCKOM, OOCAHCKOM, IIPHOTOPCKOM, TaIMATHHCKO-CIIOBEHATKOM
(...). Toma JKuBanosuh, Ocrosu kpusuunod iipasa Kpamesune Jyzocnasuje — Oitwitiu 0eo, I. Knouza
(y600. — 1. Kpusuuno oeno), beorpan, 1935, 112-123. O neobu ka3HeHUX aena Bua. Zoran Stojano-
vié, Krivicno pravo — Opsti deo, Beograd, 2009, 8-9; Janko Tahovi¢, Komentar Krivicnog zakonika,
Beograd, 1957, 49-51; Josip Silovi¢, Stanko Frank, Krivicni zakonik za Kraljevinu Srba, Hrvata i
Slovenaca od 27. januara 1929, Zagreb, 1929, 11-12. Mux. I1. Yybouucku, Hayunu u ipaxidiuinu
xkomeniuap KpusuunoZ saxonuxa Kpawesune Jyzocnasuje 00 27. janyapa 1929 200., Hogenupano2
3akonom 00 9. oxiu. 1931. 2oo. beorpan, 1934, 52-56; Hoka Kapajosanosuh, Komeniap OnwitieZ
Kpusuunoz saxonuxa ca 3axonom, kojum ce Kpusuunu 3aKonux cithae/oa Ha cHaZy u ygoou y HCusoil,
beorpan, 1930, 11-12.

2 Bua. Cranxo Iuxnep, lpexpwajno iipaso, Hosu Caj, 2000, 7; Urop Bykosuh, IIpexpuwaj-
no ipaeso, beorpan, 2015, 84; isan Munuh, HoBu 3akoH 0 nmpekpiuajuMa u cTapy npodieMu ca
3aIITUTHOM MEPOM 00aBEe3HOT JieUerha 3aBUCHUKA O aJIKOX0JIa U MCUX0aKTUBHUX CYICTaHIH,
36opnux padosa IlpasnoZ ¢axyniueiva y Hosom Cady, 1/2014, 263-273. Moxe ce pehn ra nanac
BJIaJla TEOPHja Jia Cy MPEKPILaji ¥ KPUBUYHA J(jeNia [Ba CaMo [0 TSKHHH PA3INYUTa CTY A KaXKbU-
BOT HEIpaBa, JIAKIIN U TEKH KaXKBUBH ACTUKT. Franjo Baci¢, Krivicno pravo — Opci dio, Zagreb,
1978, 159.

3 O oHOCY TPEKPIIAJHOT TpaBa MpeMa KpUBHYHOM npaBy Buj. Ljubinko Mitrovié, Pre-
krsajno pravo, Banja Luka, 2014, 23-24.
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1 OTIIIITOj jJABHOCTH JIa IPEKPIIIaji HUCY OaraTellHa Jieia, Kako Ce TO 3a IbUX yTJIaB-
HOM Muciu. Takole, jacHO cMO O3HAYMIIM JIa je ped O IMPBOM JEeNy paja Hamier
HCTpaKMBamba, jep IMaMo 3a IIMJb J1a y HAIIMM JaJbUM HCTPaKMBAbHMa yKaxKe-
MO W Ha JIpyre MHCTUTYTE KPUBUYHOT U MIPEKPIIAJHOT 3aKOHOAABCTBA, Y KOjUMa
hemo HacTaBHTH J1a ONIPAaBIaMO HAITy XHUIIOTE3y — /1a OATOBOPHOCT 32 IMPEKPIIIa]
MO)Ke OMTH CTpO’Ka O OATOBOPHOCTH 3a KPUBYHO J1e1o. Tako 1a je oBaj paj npen-
CTaBJba MOYETAK UCTPAKUBAKHA Y OBOj 00JIACTH.

Pan je mozmesbeH y HEKOIMKO CUCTEMAaTH30BAHMX 1IEJIMHA, Y KOjIMa Ce pac-
IpaBJba O: ey MaJIOT 3Hauyaja; IOOMTPaBamy Ka3He; YCIOBHO] OCYIH; N3BPIICHY
Ka3He 3aTBOpa 0e3 HamyITaka IPOCTOpH]ja y KOjUMa OCyh)eHH cTaHyje; YCIOBHOM
OTITyCTY; aMHECTHj! ¥ TIOMHJIOBAbY; IIPHHY/IHO] HAIUTaTH HOBYAHE Ka3HE.

1. IEJIO MAJIOI" 3BHAUAJA

Jenas o1 OCHOBA KOjU HCKJbY4yje IPOTHBITPABHOCT je H JIEJI0 MaJIOT 3Ha4aja.*
Hame kpuBHYHO 3aKOHOZABCTBO MPEABUNAJIO je HHCTHTYT HE3HATHE JPYIITBEHE
OITACHOCTH Ka0 OCHOB KOjH HCKJbyUYje IIOCTOjalhe KPUBUIHOT aena. Y HoBoM K3
OH je 3aMehEeH HHCTUTYTOM KOjH HMa UCTY CBPXY, @ TO je JIeJI0 MaJlor 3HaJaja.’
Kaxo ce mpomnucyje KpuBnaanm 3akonukom (uit. 18): Huje kpuBU9IHO 1e510 OHO
JIEJIO KOje, MaKO CaJIpKu 00eJiekja KPUBUYHOT Jiejia, IPEICTaBIba IS0 MajIor
3Ha4aja. Jleno je mMajor 3Ha4aja aKko je CTeleH KPUBHIIE yIMHHUOIA HI3aK, aKo Cy
HITETHE TIOCIIeIUIE O/ICY THE WJIM HE3HATHE U aKO OIIITa CBPXa KPUBUYHHUX CaHK-
[I1ja He 3aXTeBa U3pHIlame KpuBHnaHe cankmuje. Ompenode ct. 1. u 2. oBor unaHa
MOTy Ce MIPUMEHUTH Ha KPUBUYHA JIeJIa 32 Koja je MPOoIMKrcana Ka3Ha 3aTBopa 00
feit 200una unu Hoguana kazua. 1{uis MHCTUTYTA Jiella MaJior 3Ha4aja jecTe, mpeMa
TOME, J]a UCKJbY UM TPUMEHY KPUBUYHOT IPaBa y OJHOCY Ha ClydajeBe y KojuMa
Cy HCITyH-€Ha CBa 00eseja HeKOT KPUBUYHOT Jiefia, aJlk ce pajy O Tako Oe3Ha-
YajHOM JIeNy Jia IPHMEeHA KPHBUYHUX CAHKIMja OYUIIIEHO HeMa CBpXe.®

4 U3 cyocke tipaxce: 3Hauaj KpUBUYHOIPABHOT HHCTUTYTA JIeJia MaJIOT 3Ha4aja je 1a uc-
KJbY4H ITPUMEHY KPUBHYHOT IIPaBa y OJJHOCY Ha CIIy4ajeBe y KOjuMa Cy UCITyHeHa cBa o0esexja
HEKOT' KPMBUYHOT JIeNIa, ajli Ce Paay O TaKo Oe3Ha4YajHOM ey Jia IpUMeHa KPUBHUHHUX CaHKI[H]ja
uuje onpapaana. (IIpecyna Okpyxuor cyna y beorpamy Kok. 2088/06 on 6. cenremOpa 2006. u mipe-
cyna IIpBor ommrunckor cyna y beorpaay K. 1733/05 on 27. hebpyapa 2006. ronuse) — buntex
OxpysxHor cyna y beorpany, 6p. 76/2007, Untepmex, beorpan, cenrenuy npupenvnm: Cnanina Baxuh
u Mp Anekcannap Tpemmes. V3Bop: enexkTponcka 6a3a nopataxa Propisi online, Ha nan: 5.4.2016.

3 Stojanovié, op. cit., 126. O He3HAaTHO] APYIITBEHOj onacHocTH BU. Stanko Frank, Teorija
kaznenog prava — po Krivicnom zakoniku od godine 1951. Zagreb, 1955, 120.

6 Stojanovi¢, op. cit., 126. U3 cyocke ipaxce: Jlpxarbe jenHe Tabiere eKCTasuja 3a CBoje morpe-
0e, Ha My3HYKO] MaHA(DECTALIU]H, aKO Cy HCITYHEHHU CBH IPYTH YCIOBH, MOXKE IPEICTABIHATH JEII0
mautor 3Ha4aja. ([Ipecyna Bpxosror cyna Cpouje y beorpany, Kok U 1493/05 on 25.10.2005) — bunten
cyacke npaxce OkpysxHor cyzna'y Hosom Cany, 6p. 12/2007, UaTepmex, beorpan, aytop cenrenie:
Munan Manounh, ctpyunu capagHuk. M3Bop: enexTpoHncka 6a3a noparaka Propisi online, Ha naH:
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VY Besu ca ioca]] peueHUM — IMOCTaBILaMO MTUTAE JIa JIN NOCTOje U bazaiue-
HU TipeKpuiaju, TIe HeMa CBpXe 1a Ce MPUMEEby]jy mpekpiiajae cankimje?’ [la i, Ha
puMep, MoXe 1a Oy/ie OaraTerad MpeKpImaj, OHaj 3a KOjU je IpoITrcana HoBYaHa
ka3He y u3Hocy ox 1.000 nunapa? Ha ocHoBy onpenaba 3akoHa o mpekpiiajumMa
OIITOBOP j€ He, jep TAaKBO PelIeHhe HUje 3aKOHOAABAIT TPEABUICO. Y MPEKPIIajHOM
3aKOHO/IABCTBY HE MOCTOjH JICJIO MAJIOT 3Hayaja, Kao OCHOB KOjH MOJKE J1a UCKJBY UM
TIPOTHUBIIPABHOCT, IIITO 3HAYH U J1a HE TTOCTOjU OararesiaH mpeKpImaj, Te cyauja
MOpa yUYHHHUOLY Ja U3peKHe caHKuujy. Jlakie, caga ce Jonas3u A0 peliemha aa ce
MOYKE UCKJBYYMTH MTPUTHUBIIPABHOCT YKOIUKO € YUUHU ofipeljeHO KPHUBUYHO JIENO,
aJii HEe U YKOJIMKO C€ YYUHU Mpekpiiaj. Jpyrum peurnma, KpUBHYHO JIETIO MOXKE
OuTH Oazaiueno, aav HE U TIPEKPIIA].

2. [IOOLLITPABAKE KA3HE

[MoomTpaBame Ka3He MPeCTaBIba H3PUIAKE CTPOXKHjE Mepe Ka3He 07l OHEe
Koja je mpornucana 3a ojpel)eHo KPUBHYHO JIEJI0, Y CIy4ajeBUMa U T0J] yCIOBUMA

5.4.2016. M3 cyocke iipakce: IIpaBUITHO je IPBOCTENEHH CYyJ] OLIEHHUO J1a CE Paliu O 0eny Mal0Z 3Hd-
yaja ¢ 003UPOM Ha TO JIa je CTENCH KPUBHUIIE ONTYKEHOT HU3aK, a UMajyhn y BUy KONHYUHY Mamby
071 0,01 rpama xeporHa Koja je mpoHal)eHa Ko ONTYKEHOT, Ja ICTH HE 0CTaBJba IITETHE MOCIEANIIE,
OJIHOCHO J1a C€ pa/ii O HE3HATHUM IITETHUM MOCIIEANIIaMa O 3/[PaBJbe OHOT KOjH KOH3yMHpPa HaBe-
JCHY KOJIMYMHY XEPOUHa, T€ /1a OIIITa CBpXa KPUBUIHUX CaHKLlI/Ija HE 3aXTCBa U3PULIAKHLE KPUBUY-
He canknuje. ([Ipecyma Okpyxuor cyna y Kpamery K.68/08 ox 15.10.2008. ronuse u npecyaa Bpxos-
Hor cyna Cpouje Kox.U 1045/09 ox 8.9.2009. rogune) — bunten OkpysxHor cyaa y Kpassesy, 0poj
4/2009, UuTtepmex, beorpan, Aytop cenrenne: Onusepa bojosnr, Cyanja OxpyskHor cyna y Kpa-
JbeBy. M3Bop: exekTpoHcka 6a3a nonaraka Propisi online, Ha nau: 5.4.2016.

U3 cyocke iipakce: Jleno Manor 3Ha4aja, y cMucity oapenbe wi. 18. K3, moctoju xana je cremnex
KPUBHIIC YYHHHOLA HU3aK YUME HUje HCKIby4YeHa MOI'yhHOCT MpUMEHe OBOT HHCTHTYTA Ha KPUBHY-
Ha JieJIa U3BPIICHA Ca JUPEKTHUM YMHUIIbajeM YKOJIHKO IIOCTOjH HUKU CTEHECH CBECTH O IIPOTHB-
HPAaBHOCTHU MPEAY3eTHX paambu. M3 o6pasioxcersa: Ilpecynom OcHoBHOr cyaa y Kpyiesiy,
okpusiseHH C.C. je ocnobolhen ox ontyxobe na je, m3mely ocranor, y nepuoxay ox 3.12.2009. ro-
nuHe 10 16.06.2010. ronune y henujama, I'pang Kpymesan, Ha km. bp. 2632/2 KO henyje, ....ypa-
YYHJBUB, [IPH YeMY je OO CBECTaH CBOT JIefla M XTE0 Her0BO M3BPILCH:-e, a OHO je CBECTaH /1a je Hero-
BO JIeJI0 3a0parmeHo, Ka0 MHBECTUTOP I'paauo objexte 6e3 rpaljeBuHCKe 103BOIIE..., jep je cyn
HAIIIA0 J1a CE PaJu 0 0ely MaaoZ 3uauaja 'y cMuciy oapeade wi. 18. K3. Y obpasnoxkemy npecyie
MPBOCTEIICHHU CYJ1 jé YTBP/HO JIa je OKPUBJEEHH 110 peliey I'pal)eBHHCKOT HHCIIEKTOPa YKIOHHO
JIBa 3uJa TUMeH3Mja 4 X 4 MeTpa, Kao ¥ Jia je JIBe HaJCTPEIIHMIIE, Kao TOMOhHE 00jeKTe, Koje Cy
CBeJICHEe Ha JUMeH3Hje 2,5 X 4 MeTpa, OKPUBJBEHU Y U3BPIIHOM IIOCTYIIKY MOPYIINO 10 HAJIOTy
M3BPIINTEJHA, TE JIa jé U3 HaBEACHOT Pa3Jiora CTEeNeH KPUBHIIE OKPUBJbEHOT HU3AK. (...) [Ipecyna
OcuosHor cyzna y Kpymesiy, 7K-1292/12 ox 25.10.2012. rogure u mpecyaa ATeIauoHoT cyna y
Kparyjesuy, KXK1-708/13 ox 25.02.2013. rogune) — bunten Anenanuonor cyna y Kparyjesmy,
0poj 1/2014, Uatepmex, beorpan, cenTeHmy npupenuia: Muneska MusnenkoBuh, cyanja Amena-
nuoHor cyaa y Kparyjesiy. M3Bop: enekTpoHcka 6a3a nonataka Paragraf Lex, na nan: 1.1.2016.

7 O OCHOBHMMa KOjU MCKJbYUYyjy MPOTHUBIPABHOCT KOJ Mpekpiiaja Bu. Stjiepan Potocki,
Prekrsajno pravo, Op¢i dio, Zagreb, 1959, 48-53.
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koju cy npensuhenn 3akonom.? ITojenua KpUBHYHA 3aKOHOIABCTaBa Y YIIOPEI-
HOM TIPaBy MPOIMKCY]jy MOOLITpaBamke Ka3He’, anu He 1 KpUBUYHU 3aKOHHK
Penry6mmnke Cpouje. Aktyenu K3 He mpomnmcyje MoryhHOCT ooImTpaBama Ka3He,
aJIy je Hallle TPETXOHO KPUBUYHO 3aKOHOJABCTBO TaKBY MOryhHOCT npenBubaio
y mojequHUM ciydajeBuMa. C TUM y Be3H, 1a ONCMO ITPUKa3aiid OMHOC KPUBUIHOT
JieNia ¥ peKpiiaja, 3aapxaheMo ce Ha JiBa MHCTUTYTa KA3HECHOT MpaBa — Ha CTH-
11ajy | MIPOMY>KEHOM JIeTTy.

2.1. Ctuuaj xeaa

Kpusnunn 3akonuk Pemrybnnke Cpouje mpomnucyje (wi. 60): Ako je yauHu-
JIall jeTHOM PaJIF-OM WJIH Ca BHILIC PAJIFbU YUMHUO BUIIIC KPUBUYHUX JIEJIa 32 KOja
My C€ HCTOBPEMEHO CyJH, CyJ ie MpeTX0HO YTBPAUTH Ka3HE 3a CBAKO O] TUX
nena, nia he 3a cBa ta gena uzpehu jeqUHCTBEHY Ka3HY. JEIMHCTBEHY Ka3HY CYJ
he m3pehu o cinenehmm mpaBunmma: 1) ako je 3a HEKO O KpUBHYHHX Jeia y
CTHUIIAjy YTBPAMO Ka3HY 3aTBOpa O] TPHUAECET JI0 YeTpiaeceT roauHa uipehu he
caMo Ty Ka3Hy; 2) ako je 3a KpUBUYHA JIeJIa Y CTHUIIA]y YTBPINO Ka3He 3aTBOpa, IM0-
Bucuhe HajTexxy yTBpheHy KaszHy, ¢ TUM Ja jeTUHCTBEHA Ka3Ha He cme doctuubiu
36up yTBpheHnX Ka3Hu, HUTH rpehu aBageceT roamHa 3arBopa;'’ 3) ako ¢y 3a cBa
KPUBHYHA JIejia y CTUIAjy IPOMUCAaHe Ka3He 3aTBOPa J0 TPHU FOJIMHE, jeIMHCTBE-
Ha Ka3Ha He Modice buttu éefia Of neceT TOIWHA 3aTBOPa; 4) aKo je 3a KpUBHIHA
JieNia y CTHIIajy YTBPIUO caMO HOBUaHe Ka3He, m3pehu he jenHy HOBUaHY Ka3HY y
BHCHHHM 30Wpa yTBpHeHNX Ka3HHU, C TUM J1a OHAa He cMe Tpehu ocaMHaecT MUJIH-
OHa JIMHApa, a aKo je YTBPJMO CaMO HOBYAHE Ka3He y ofpeheHuM n3Hocuma (4jaH
50), oHa He cMme Tpehu MUJTMOH TWHAPA OJHOCHO JAECET MUJINOHA TUHApA Kall Cy
JEHO WJIM BUIIIE KPUBUYHUX JeJIa U3BPILICHU M3 KOPUCTOJBYOJbA; 5) ako je 3a
KpPHBHYHA JIeJla Y CTUIIA]y YTBPAMO caMo KaszHe paja y jaBHOM UHTepecy, u3pehu he

8 Emir Corovié, Sistem krivicnih sankcija Republike Srbije, Novi Pazar, 2015, 159.

° Bua. Ibid., 159-160.

10 I3 cyocke ipaxce: 3puniame jeIUHCTBEHE Ka3HE jefiHaKe 30UPy MOjeIMHAYHO yTBphEeHHX
Ka3HH 3aTBOpa je npeKopayetbe opiamherma Koje cy/1 MMa 110 3aKOHY U MPEACTaBIba HOBpPeIy 3a-
KOHA Ha LITeTY OKPHUBJbEHOT. /3 0Opasnodcersa: HepazyMmibrBa je oJutyka o yTBphuBamy Ka3He
3aTrBopa u npuMenu ogpende ui. 60. KpuBuuHor 3akoHuKa, Ha mta 1 OCHOBHH jaBHU TYKUJIaLl y
XKanbu ykasyje, jep IpBOCTEICHH cy1 yTBphyje 3a JiBa KpUBUYHA JiejIa Ka3He 3aTBOpa y Tpajarby
OJ1 TIO TPH MECella U U3pHYe YCIOBHY OCYly KOjOM YTBplyje jeIMHCTBEHY Ka3HY 3aTBOpa y Tpajamy
OJ1 ILIeCT MecelH, a 003upoM 1a je oapendom 4. 60. ct. 2. Tad. 2. KpuBUYHOT 3aKOHUKA ITpeBule-
HO JIa y TaKBOj CUTYallHjH, IPU OMepaBamby Ka3He 3a JIeJI0 Y CTUIajy jeIMHCTBEeHA Ka3Ha HE CMe
noctihu 301p yTBp)eHHX Ka3HH, T1a je Ha ONMCAHHM HAYHH ITPBOCTENCHH CY/I IPEKOpayHo oBJaifie-
Ba KOja MMa I10 3aKOHY U MOBPEAHO 3aKOH Ha IITETY OKPUBIHEHOT y cMucy 4. 369. ct. 4. K3.
IIpecyna OcuoBHor cyaa y [Ipoxymsy 4.K.0p. 1029/10 ox 19.04.2010. roguae u pememe ATenamnmo-
Hor cyna y Humry Kok.1.6p.3005/10 ox 27.01.2011. rogune) — bunten Anenannonor cyna 'y Humry,
6poj 2/2011, Uutepmex, [lpupenunna: Becua CreBanoBuh, cynuja Anenauuonor cyaa y Humry.
W3Bop: enextpoHcka 6a3a nonaraxa Propisi online, Ha nan: 5.4.2016.
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jenHy Ka3Hy pajia y jaBHOM MHTEpeECY V sucunu 30upa'l yrepheHnx gacosa pana,
C TUM Jla OHa He cMe Ipehu TpUcTale3eceT 4acoBa, a BpeMe y KoMe ce paji Mopa
00aBUTH HE CME OUTH Ty Ke OJT IIIECT Mecelr; 6) ako je 3a Heka KpUBUIHA Jieja y
CTHUIIajy YTBPAHO Ka3He 3aTBOPA, a 3a Apyra jAeja HoBuaHe Ka3He, uzpehu he jen-
HY Ka3Hy 3aTBOpA U jeHy HOBUYAHY Ka3Hy 110 ofpexdama Tad. 2. 110 4. oBor crasa.!?
C npyre cTpaHe, 3aKOHOM 0 TIPEKpLIajuMa Mponucyje ce (Wi. 45): ako je yuu-
HUJIAIT jeTHOM PaJIhOM HITH ca BHIIIC PaIibi YIMHUO BUIIE MPEKpIIaja 3a Koje My
Ce UCTOBPEMEHO CYyJIH, TPETXOAHO he ce yTBPAUTH Ka3Ha 3a CBaKHU O[] TUX MPEKp-
mIaja, mma he ce 3a cBe Te nmpekpimaje u3pehu jennHCcTBeHa Ka3Ha. JeqTMHCTBeHA Ka3Ha
nuspehu he ce no cnenehum npaBuiamma: 1) ako je 3a cBe Mpekplaje y CTHLAjy
yTBpheHa ka3Ha 3aTBopa, m3pehu he ce jeounciusena kasna 3aiisopa, Koja He MOYKE
outu Beha oz neBeneceT aHa; 2) ako je 3a CBe MpeKpllaje y CTUlajy yTBpheHa
HOBUaHa Ka3Ha, m3pehu he ce jemnHcTBeHA HOBUYAaHA Ka3Ha KOja ipedcitas ba 30up
yiisphenux Ho84anux KasHi, ¢ TAM LITO jeTUHCTBEHAa HOBYaHA Ka3HA HE MOXKe OH-
T Beha of1 06ociupykoe usnoca Hajpehe HOBUaHE Ka3He MpeaBUl)eHE OBUM 3aKOHOM;
3) aKko je 3a cBe MpeKpIlaje y CTHIAjy yTBpheHa Ka3Ha paja y jaBHOM HHTEpECY,
n3pehu he ce jemnHCTBEHA Ka3HA pajia y jaBHOM HHTEPECY Koja He Mooice upajaiiiu
Oyaice 00 360 uacosa; 4) ako je 3a MpeKplliaje y CTUIA)y YTBpheHa Ka3Ha 3aTBOpa,
a 3a Ipyre Mmpekpiraje HoBYaHa Ka3Ha, u3pehu he ce jennHCTBEHA Ka3HA 3aTBOpA U
jeMHCTBEHA HOBUAaHA Ka3HA HAa HAYKMH MpoMKcaH y Tad. 1) u 2) oBor crasa.!?

' U3 cyocke ipakce: Tpema 4. 48 OK3, HOBUaHa Ka3Ha 3a JieNa y CTUIajy ce Moxe n3pehu
kymynatuBHo. [Ipema wi. 60 K3 HoBUaHa Ka3Ha 3a [efa y CTUIajy 00aBE3HO CC U3PHUYE TPUMCHOM
cucteMa Kymynanuje. /3 o6pasznooicersa: Vicnutyjyhu oqmyky o kazHama OKpy»KHU Cyj1 Hajla3u Ja
j€ IPBOCTEIEHH Cy/I TIPaBHITHO OLIEHUO CBE OKOJTHOCTH KOje YTHUY Ja Ka3Ha Oyne Beha nim Marma u 1a
Cy U3pedeHe HoBUaHe Ka3He o[roBapajyhe 3a ocTBapeme CBpxe KaxKmbaBama. HeocHOBaHO ce xanoom
yKa3yje Ja je HaBOJHO ITPBOCTEIEHH Cy 1 HoBpeano ozipende OCHOBHOr KPUBUYHOT 3aKOHA O OZMepa-
Bamby Ka3He KOJI CTHIaja KPUBUIHUX JIeNIa jep je U3pedeHa HOBYaHa Ka3Ha IOCTHIIIA 30up yTBpheHnx
HOBUaHHX Ka3HU. Hamme, mpema onpendu dinana 48. cras 2. Tauka 3 OK3 jennHcTBeHA HOBYaHA Ka3Ha
He cMme npehu 30up yTBpheHNX Ka3HH, IITO 3HAYHU Ja MOKE TOCTHhH 301p Kao IITO je y OBOM CITydajy.
Tpumeoba np JJannna Huxonuha — Camo ko HoBYaHe Ka3He 10 KprBHYHOM 3aKOHHKY MOYKE C€ IPH-
MEHHUTHU CUCTEeM KyMynanuje. KpuBuuHu 3akoHUK y 4. 60 cT. 2 Tay. 4 mponucyje CucTeM KyMyJa-
[Mje KOJl HOBYaHUX Ka3HHU yTBPY)CHUX y CTHILIA]y, C TUM ILITO je IUMHUTHPAaHA BUCHHA jeMHCTBEHE
HOBuYaHe ka3He. OBaKBO peliee y 3aKOHUKY cMaTpaMo J00pHM jep je OHO Ha JIMHUjH 3aKOHUTOCTH
¥ jeqHaKocTH rpal)ana rnpej 3aKOHOM, He IIPUBHIIETYje BUIIECTPYKE yUUHUOLE KPUBUIHUX AeTa.
[pecyna Onmtunckor cyna y Humry K. 644/03 u [pecyna OxpysxHor cyna y Humry, Kok, 479/05)
— Bunten cyncke npakce OxpysxHor cyzna y Humry, 6p. 23/2006, Matepmex, beorpan, mpupeano:
cynuja Hopunia CredanoBuh. M3Bop: enekTpoHcka 6a3a noxataka Propisi online, Ha nan: 5.4.2016.

12.0 Tome kako ce Hakana oxpehuBana kasHa y ciuydajy crumaja Bui. Toma JKusanosul,
3akoncku ussopu kpusuunod iipasa Cpouje u uctiopujcKu pazeoj wecos u leHoZ KpueuyHos ipa-
socyha 00 1804. oo 1865. beorpan, 1967, 469-471; O ctuuajy u npoay>keHoM aeny Buz. Tomuna
Jemmbammh, lpaxiuuuna ipumena 3axona o iipexpwajuma — Ilpasna cxeaiiara kasnenos ipasa
ca komeniuapom, beorpan, 2008, 109-121.

13 Buiue o crunajy npexpuraja Bua. Emup hoposuh, Ipexkpwajno tipaso (ipema 3axomny o
ilpexpwajuma us 2013. 2ooune) — ayimiopusosana iipedasaroa —, Hosu Ilazap, 2015, 55-58.
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Hamwme, mo 3akoHy o mpekpiajuMa Ka3Ha 3aTBOpa HE MOXKE J1a Tpaje TyKe
OJl we3deceiu TaHa, IOK BUJIUMO JIa C€ y CIy4ajy cTulaja Moxke u3pehu u 1o de-
sedeceiu nana. Jlakine, y oBom ciydajy 311 1o3BosbaBa Jia ce M3peKHE Ka3Ha U3HA
3aKOHCKOT MakKCUMyMa, U To yBehano 3a 1/2 og makcumairHo 3anpehene kazHe
3arBopa Koja ce moxke u3pehu. Takole, 3HauajHO je ykas3aTu Ja ce y OBOM Ciryda-
Jy laHU Ka3He 3aTBopa caMo cabupajy. Kaja je peu o HOBUaHOj Ka3HU BUUMO Jia
ce OHa MOXKE yogociupyuuitu y caydajy crtumaja.'* Jla 3ak/byIuMo, 38 YIHEBEHO
KPUBHYHO JIEJI0 Y CTHIIA]y Ka3Ha 3aTBOPa HE MOKE JIa CE MOOIITPH, JTH 3aTO MOXKE
YYUHUOILY TIPEKpIIaja.

2.2. [Iponpy:keHo xeJio

[Ipoay»&eHo KPUBUYHO JIEJI0 YNHH BHIIE UCTUX WJIM UCTOBPCHUX KPUBHUHHUX
JieJia YYUEbEHNX Y BPEMEHCKO] MOBE3aHOCTH! 01 CTpaHe UCTOT YYMHHUOIA Koja
MIPE/ICTaBIbajy MEeMMHY 300T TIOCTOjama HajMamke ABe O clieiehnX OKOITHOCTH:
MCTOBETHOCTH OIITeheHOT, HCTOBPCHOCTH MIPEAMETa Jiella, Kopuinhema ucTe cu-
Tyalyje WIK UCTOT TPAJHOT OJIHOCA, JeIMHCTBA MECTa MITH MPOCTOPa U3BPIICHA
JieJia WK jeIMHCTBEHOT yMHUIIIbajal® yaunuora.!’

4 U3 cyocke tpakce: TIpUITMKOM OIMEpaBara jeIMHCTBCHE HOBYAHE Ka3HE 3a MPEKPIIaje
yuHbeHe Y CTHIAjY, ¢y he mpBo ofMepuTH Ka3Hy 3a CBaKHU MPEKpIIIaj M0jeAMHAYHO, y3uMajyhu
y 003up onakiaBajyhe u orexxeBajyhe okoHOCTH, a TOTOM u3pehu jennHcTBeHY Ka3Hy. M3 oOpa-
3JI0KeHba: ,, ATITIAIIMOHH CY/I je OLIEHNO Ka0 HEOCHOBAHE HABOJIE JKaJI0e OKPHUBIHEHOT HAa H3PEUCHY
HOBYaHY Ka3HY, HAIIABIIH JIa j¢ U3PCUCHA jeIMHCTBCHA HOBUAHA Ka3Ha y u3Hocy oi 34.000,00 mu-
Hapa 3a npeameTHe npekpmaje u3 331 cras 1 tauka 80 1 wi.331 cr.1 Tau. 55 3akona o 6e30exHOCTH
caoOpahaja Ha myTeBHMa IPABUIIHO OJMEPEHA, U TO TaKO ILITO je IPBOCTEIIEHHU CY MPETXOIHO
YTBPJMO HOBUYAHE Ka3HE 3a CBAKH IPEKPIIaj TIOHA0CO0 Ha HAYMH ONHUCAH Yy U3PENH OXKaldeHe
mpecyje, Ipy 9YeMy je IEHHO CBe oTexanajyhe u oakmasajyhe OKOTHOCTH,a Ha KOje Ce ¥ OKPHBJbE-
HU y CB0j0j KaJIOH TMO3UBa, y CMHUCITY 4. 42 3aKOHa O MPEKPIIajiuMa, KOje y TOTIYHOCTH TPHXBa-
Ta ¥ OBaj Cy[, Hajla3ehw ma ce MCTOM MOCTHIKE CBpXa CIICLHjaTHEe U TeHEepalHe MpeBeHnnje.
(IIpecyna IpexpajHor anenanuoHor cyaa, [Tpx 19424/2015 ox 29.10.2015. ronune). M3Bop:
eJeKTpoHcKa 0a3a monataka Paragraf Lex, na nan: 1.1.2016.

15 U3 cyocke tipaxce: Hema MecTa KOHCTPYKIHjU IPOAYKESHOT KPUBHYHOT A€Na aKo He
MIOCTOjM KOHTHHYHTET y paJmhaMa okpuBJseHor. [Ipecyna Bpxosuor cyna Cpouje y beorpany op.
Kok 1 357/02 on 16.04.2002. ronune — bunren cyacke mpakce OxpyxHor cyaa y Hosom Cany, Op.
8/2005, NuTepmex, beorpan. M3sop: enekTpoHcka 6a3a nonaraka Propisi online, va nau: 5.4.2016.

16 U3 cyocke iipakce: JeIMHCTBEHOCT YMUIIIBbaja Kao jea o (pakyaTaTUBHUX YCJIOBA 3a
MOCTOjarbe MPOAYIKEHOT KPUBUYHOT Jena u3 4. 61 K3 mocToju yKoJInKo ONTY>KEeHH KPUBHYHO
Jnero kpahe BpIru kako 6u 06e30e/110 cpeicTBa 3a KyIIOBHHY OIOjHE APOTe, a HICTOBPCHOCT IpeMeTa
ako aeno kpalhe Bpmn obujameM ayToMoOMiIa 1 oxy3uMameM paauo u L[/] miejepa u ocranmux
CTBapH Koje ce Hanase y Bo3winma. [Ipecyna OnmruHckor cyna y Humry K. 2728/06 u [Ipecyna
OxkpysxHor cyna y Humy Kx. 1070/07 — cyauja HoBuna CrecanoBuh — bunren cyncke mpakce
OxkpysxHor cyna y Humy, 6p. 25/2007, Untepmex, beorpan, aytop cenrenue cyamnja OKpysKHOT
cynay Hunry 3opan Kpceruh. U3Bop: enextponcka 6a3a monaraka Propisi online, na nan: 5.4.2016.

7Y5. 61. ct. | KpUBUYHOT 3aKOHKKA.

943



Wgan JI. Munuh, [Ja 1u je kpusuuno oeno ysek najiiedice kasneno oeno? (I 0eo) (ctp. 937-955)

[Iperxomuu 3akoH 0 TpeKpInajuMa HUje ypehuBao HHCTUTYT POy KEHOT
npeKpinaja,'® 10k ce akTyeaTHuM 3aKOHOM O MpeKpiiajuMa y diany 46 ypehyje
OBaj HHCTUTYT, TIOJ HA3WBOM ,,IIPEKPIIAj y TPOAYKeHOM Tpajamy '?. Tako ce
nponucyje: [Ipexpiiaj y npoay>KeHOM Tpajamy MOCTOjU aKO YUHHHIIAL] ca jeIuH-
CTBEHHM YMUIIJbAj€M YYUHU BHUINIE UCTHX BPEMEHCKH ITOBE3aHHUX MPEKpIIaja,
KOjH YMHE jeAHY LIeNUHY 300T HajMame 1Be 071 ciefiehX OKOJTHOCTH: HCTOBETHOCTH
omreheHoT, ICTOBPCHOCTH TIpEAMETA IIPEKpIIaja, KOpuihema UCTe CUTYaITHje
WA TPAJHOT OJHOCA, JeAMHCTBA MECTa HIIU MPOCTOpa M3BPIICHa Mpekpinaja.>’
MehyTtum, oHO TIITO je HaMa OUTHHjE THYE Ce KaKbaBarmha yIMHHUOIA POy KEHOT
npekpinaja.?’ C tum y Besu, 311 mponucyje aa 3a mpoayKeHH MPEKpIIaj Modice ce
uspehu xa3Ha Texa Off IIPOIKCaHe, ajli OHa He cMe pehn qBocTpyKy Mepy mpo-
MUCcaHe Ka3He, HUTH HajBULIY Mepy Ka3He npensuleHe uganom 45. ctas 2. oBOT
3aKOHa 3a OIMEPaBarbe Ka3HU 3a IPeKpIlaje yunmbeHe y cTuiajy.?? Jlakie, 3ako-

18 InTepecanTo je BUAETH jeHY CYICKY OJUTYKY, Y K0jOj j€ pacrpaBibaHo O POy KEHOM Ipe-
KpIajy, nako Tajga Baxxehu 3akoH Huje ypehusao oBaj nHctutyt. Ceniienya: VizpunameM Ka3He
3arBopa Beha 3a mpekpiaje 3a jeAHO MPOIYKEHO IS0 MPEKPIIIaja yMECTO U3PEUCHUX Ka3HH CyIHje
3a [peKplaje 3a TPH Jena MpeKpiiaja, Behie Huje y4nHuIo noppeny u3 wiana 82 3akoHa o mpekpiia-
jUMa Koja ce THYE M3pULabha CTPOXKH]E Ka3He 10 a0 OKPUBIBEHOT. M3 0bpasioscersa: “BpxoBHI
CyJl HaJla3u Jia je Ipy OMTy4HBamby T10 JKalOu KaKi-eHor, Behe 3a mpekpiaje y onHoCcy Ha paame
Ka)KEEHOT' y HapyIllaBamy jaBHOT pe/ia M MUpa MPaBUITHO HAIIIIO J1a CE PAIIH O HUPOOYHCEHOM Oely U3
yiaHa 12 craB 1 3akoHa 0 jaBHOM peqy ¥ MUPY, @ HE O TPU MIPEKPILaja, KAKo je TO HaIllao MPBOCTEMe-
HU opra 3a npekpuiaje. [Ipu onmepaBamy kasHe 3a Taj npekpiuaj Behe 3a npekpiuaje je neHuio cse
3aKOHOM IPOIHCAaHe OKOJIHOCTH KOjé YTHUY Ha BUCHHY U BPCTY Ka3He, Kako je TO 1 00pa3JIoiKeHo y
IPaBHOCHAXHOM pelietby Beha, a ka3HOM Koja je THM pelliemheM H3peueHa 3a MpeKpiaj u3 4wiana 12
ctaB 1 3akoHa 0 jaBHOM peny U MUpY, Hije noBpelena onpenda unana 82 3akoHa O MpEKpIIajuMa,
KaKO C€ TO HEOCHOBaHO U3HOCH y 3axTeBy.” (Omnyka BpxosHor cyna Cpowuje, Y. 359/99 0712.2.2000.
rojauHe — 30upka cyackux omryka CaeesHor cyna, Kmura aBagecer ceqma, Ceecka I 3a 2001.
roguHy — ctp. 286). 3Bop: enekTpoHcka 6a3a nmonataka Paragraf Lex, Ha nan: 1.1.2016.

19 Bumre o mpoy»eHoM npekpiiajy Bua. Harama Mpeuh-TIlerposuh, Jbyounko Mutposuh,
Ipexpwajno iipaso, bawa Jlyka, 2007, 35; Ognjen Okiljevi¢, Prirucnik za prakticnu primenu Zako-
na o prekrsajima (savezni, republicki i pokrajinski) sa teorijom, praksom i obrascima za postupak,
Beograd, 1979, 19.

201, 46 cr. 1 3akoHa 0 MpeKpIIajuMa.

21 U3 cyocke iipaxce: Hema mpomysKeHOT fena MpeKpliaja Ha CTPAHK MPABHOT JHLA KaJ
pazibe U3BPIICHA MPEKPILaja Mpeay3uMajy pa3inyuTa OArOBOPHA JIUIA Y TOM IPaBHOM JHUILY. /3
obpasznodcera: IIpBOCTENICHH CY/I j€ TPUMEHHO TIPABHY KOHCTPYKIIH]Y MPOAYKCHOT IIpeKpIiaja
oOyxBatajyhu BHIIe paJbu U3BPLICHA jJeTHUM IIPEKPIIajeM, 1a je IPaBHO JINLE OIJacuo KPUBUM
3a IPEKpIaj y IPOAYKEHOM Tpajarby MOJI TAaYKOM 1 M3peke U 3a MPEKpIIaj y IMPOLy>KEHOM TPajamy
IOJI TAYKOM 2 M3peKe npecyne. ¥ ocanrbu ce ucTude Ja je u3peka 1oj oBuM tadkama 1 u 2 tpeba-
JI0 1a IpeCTaBJba caMo jeJaH MPEKPINaj y IPoIyKeHOM Tpajamy. Mehytum, panme u3 tauke 1
peny3eo je OKpUBJbeHH P. B. Ka0 0JIrOBOPHO JIMIIE Y TPABHOM JIUILY a pajiibe U3 TayKe 2 Mpeay-
3€J10 je APYTo OJrOBOPHO JIMIE Y IIPABHOM JIHIlYy — OKpHBJbeHa M. JI. 360r Tora Hema OCHOBa Jia
ce 00a Ta mpekpIIaja cMaTpajy jeAHUM IpeKpInajeM y mpoayxemy. [Ipecyna Bumer mpekpiajaor
cynay beorpany, Onessewe y HoBom Cany, 111-313, IIpx. 6poj 24345/13 oz 20. 12. 2013. UzBop:
eJIeKTpoHCKa 0a3a monataka Propisi online. Ha nan: 5.4.2016.

22 Bug. 4. 46 cT. 5 3aK0Ha O MpeKplIajuMa.
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HOM O NIPEKPIIAjuMa J03B0JbaBa CE OOLITPABabE Ka3HE U y CIIydajy IPOLyKEHOT
npeKpiIaja, 10k ce KpuBUYHUM 3aKOHMKOM He TpeaBHla TakBa MOTYNHOCT.

3. YCJIOBHA OCYJIA

OcHOBHa KapaKTEPUCTHKA YCIIOBHE OCYE jECTE TeXha 3a MOCTH3AmhEM MaK-
CUMaJIHUX pe3yJiTaTa y cy30ujamy oapelheme BpcTe KpUMUHATIUTETA Y3 MIUHU-
MaJIHO aHTaXKOBabe JpKaBe.”? YCIOBHOM OCYIOM CYJ YYHHHOLY KPHBHYHOT
Jena yTBphyje Ka3Hy W HCTOBpeMeHO ofpelyje ma ce oHa Hehe M3BPIIUTH, aKO
ocyheHu 3a BpeMe Koje OApeu Cy/l, a Koje He Moxe Outu kpahe o jenHe HUTH
Jy>Ke Of TeT rofinHa (BpeMe MpoBepaBamba) He YIYMHU HOBO KPUBHYHO Jelo. 24
VYcnoBHa ocya ce Moxe u3pehu kaJl je yYuHHUOIly yTBpl)eHa Ka3Ha 3aTBOpa y Tpa-
jarmy MameM O IBe roanHe.” 3a KpUBUYHA JIeNa 3a Koja ce Moke u3pehu Ka3Ha
3aTBOpa y Tpajamy OJ JAECeT TOJUHA HIIM TeXa KazHa He MoKe ce u3pehu ycioBHa
ocyna.?® Buaumo na ce KpuBUYHUM 3aKOHHKOM MPOITUCYje 3a KOja ce KpUBHYHA
JieTa MOXe, OTHOCHO 3a Koja ce He Moxe u3pehu yciaoBHa ocyna.?’

23 Stojanovié, op. cit., 288.

241, 65 cr. 1 KpuBHYHOT 3aKOHHUKA.

2 Y. 66 cr. 1 KpuBHYHOT 3aKOHUKA.

26 Y. 66 cr. 1 Kpusnunor 3akoHuka. Cyj He MOKe OKPHBIbEHOM H3pehu yciaoBHY ocyny
3a KPMBUYHO JIEJIO 32 KOje je MpomucaHa ka3Ha 3aTBopa y Tpajamy of 1 1o 10 roquna. M3 npecyne
AnenanuoHor cyzna 'y beorpany Kx.1-692/2011 ox 27.06.2012. roause, K0joM je penHadeHa npe-
cyna OcnoBHor cynaa y 3ajedapy K.1056/10 ox 02.12.2010. roause, y neiny OIIyKe O KPUBUUYHO]
CaHKIIM]H, JIOK je Y HEIPEHHAUCHOM JIeTy MPBOCTEIeHa mpecyaa notephena. Mzpop: M3Bop: enek-
TpOHCKa 0a3a nmonaraka Propisi online, Ha nau: 5.4.2016.

2T U3 cyocke Gipakce: UnibeHHIE a je OKPUBJbEHH Y BpeMe KaJia je y3rajao met Ousbaka
MICHXO0aKTHBHE KOHOIIJbe OMo cTap 18 roguna, nakie O6uo je Mialhe myHoneTHO snIe, T€ J1a 10 Ta-
na Huje OMo KpUBUYHO OCyhuBaH, jecy OKOJHOCTH KOje YKa3yjy Ja ce€ MOKE OUeKHBaTH 1a he
YIHO030peme y3 MPeTy Ka3He (YCIO0BHA 0Cy/a) JOBOJPHO YTUIATH TPEMa leMY Ja BHIIE HE BPIIN
KpUBHYHA jena. M3 obpasnoacerwa: [lpecynom Bumer cyna y Kpamesy 3K. 45/10 ox 31.3.2010.
TOJMHE ONTYCHH j€ OrflalieH KpuBuM mto je y Toky 2009. ronune y Pyhunnuma, onmruna Bp-
wauka bama, cBecTaH cBora nena, Te 1a je 3a0pameHo, anu xoTehu BEeroBo U3BpLICHE, HEOBIA-
rheHo y3rajao ICUX0aKTHBHY KOHOIJBY, TAKO LITO je HeyTBPhEHOT JaHa y HEOCPEHO]j OIM3HHH
rpo6spa y Pyhunuuma 3acejao net ceMeHkn uHanjcke kKoHombe (Cannabis), a kajaa je U3 BbUX
M3HUKIIO NeT OMJbaka KaHaOuca HacTaBuo Ja ux Heryje g0 20.8.2009. ronuHe kana cy Ouiie BUCO-
ke 1,2 meTapa, 1,2 metapa, 1,1 metapa, 0,8 metapa u 0,5 MmeTapa, YMMe je YUHHHUO KPHBHYHO JICIIO
HeoBJanrheHa MpoN3BO/Iiba U CTaBJbAKE y IPOMET ONOJHHX Jpora u3 wi. 246. ct. 2. KpuBuunor
3axonuKa (,,Ciry>x6enn rimacauk PC* 6p. 72/2009). [Ipema ontykeHOM je H3pedeHa yCIOBHA OCY-
na Tako mto My je CyJ yTBpInO Ka3Hy 3aTBOpa y Tpajarby OJf MIECT MeCeIH Koja ce Hehe u3Bpim-
TH TI0J] YCIIOBOM JIa Yy POKY OJ jeHE TOJUHE Of MPAaBHOCHAXHOCTH IIpecy/ie He U3BPIIN HOBO
KpuBHUYHO z1edo. (...) [Ipecyna Bumer cyna y Kpasmey 3K. 45/10 ox 31.3.2010. ronune u ipecyna
Amnenaunonor cyna y Kparyjesy Koxk. 1. 4201/10 ox 22.10.2010. ronune) — bunrten Bumier cyna
y Kpasmey, 6poj 4/2010, Untepmex, beorpan, Aytop cenrenie: Munan {asunosuh, cyauja Bu-
mrer cyna y Kpassey. M3Bop: enekTpoHcka 6a3a nonaraxa Propisi online, Ha nan: 5.4.2016.
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C TuM y Be3H, caJia ce MOCTaBJba MMUTAME JIa JIK CE U Y YHHHOILY IPEKpIIaja
MoXke u3pehiv yCIoBHA OCy/la YMECTO HOBUAHE Ka3HE WITH Ka3He 3aTBopa. Onrosop
Ha TO MMHUTAkE j¢ He, jep 3aKOH O MPeKpIliajuMa He MPOITUCYje, Kao BPCTY CaHKIIH]E,
ycroBHY ocyny. C 0031poM Ha TO J1a ce 3a MPEKpIIaj peTKO MPOMHICYje caMo Ka3zHa
3aTBOpa, Beh ce Mo mpaBuIly MPOMHKCYje aITEPHATHBHO Ca HOBYAHOM Ka3HOM,”S
MO/Ia je TO OMO pas3Jior Jia 3aKOHOaBall He TPOIUIIIE YCIIOBHY Ocyay. MehyTum,
HIIaK IIOCTOje MOjeIMHH MTPEKPIIajH 3a KOje je MpoIrcana caMo Ka3Ha 3aTBopa,>’
TAKo JIa Ce y TOM Clydajy Ka3Ha 3aTBopa Mopa u u3pehu. Huje Temiko 3akibyantu
Jia ce MPEKPILAjHO KAKIEHO JIUIIE, Y OBOM CIIy4ajy Ka)KihaBa CTPOKOM CAaHKIH]OM,
Y OIHOCY Ha YYHUHHOIA KPUBUIHOT jea.>?

28 KasHa 3aTBOpa, Ka0 HajTexka MPEKpIlajHa Ka3Ha, PHjETKO ¢ MPONUCYje Ka0 UCKIbYYHBa
Ka3Ha 3a IpeKpliaje, Hero peI0BHO J0JIa31 Kao ajTepHaTHBHA Ka3Ha y3 HOBYaHY Ka3Hy. Potocki,
op. cit., 57.

2 Bup. wi. 16 cr. 2 3akoHa 0 jaBHOM peny u Mupy, Cayocoenu Znacuux PC, 6p. 6/2016.

30 MHTepecanTo je HaBECTH 1a 3aKoH O mpekpiiajuma Peny6iuke Cpricke y CBOM CHCTEMY
MPEKPIIAjHUX CAHKIIM]e MPOIKCY]je U YCIOBHY 0Cy 1y — 3aKoH 0 mpekpurajuma Peryonnke Cpricke,
Cuyoicoenu Znacrnux Peiiyonuxe Cpiicke, 6p. 63/2014. Yc10BHOM 0CyI0M Cy/JT IOYHHHOIY YTBphyje
Ka3HY U 3alITUTHY Mjepy HJIHM CaMo Ka3Hy HJIM CaMo 3aITHTHY Mjepy U HCTOBpeMeHO ozpeljyje
Iia ce oHa Hehe M3BPIINTH aKo KaKE-CHH, 32 BpHjeMe KOje OIpelH Cy, a Koje He Moke OuTH Kpahe
OJI ILIECT MjeCeLlr HUTH AyKe Ofl TOINHY JiaHa (BpHjeMe IpoBjepaBaba), He MOYMHH HOBH ITPEKPILA]
WJIY UCIIYHH JPYTH YCIOB Koju My onpenu cya. Cyn he uzpehu ycinoBHy ocyny Kaja OlHMjCHU J1a
ce u 6e3 U3BpLICHa Ka3He MOXKe MOCTUNN CBpXa KaXaBamka, HApOUYUTO UMajyhu y BHY OJHOC
MOYMHHMOLA TPEeMa TOM IPEKpIIajy uik npema omreheHoM u 1a he HaJlOKHAAUTH WITETY NPO-
Y3pOKOBaHy MpekpiuajeM. 3alTUTHE Mjepe H3pedeHe Y3 YCIOBHY OCy/1y U3BpIIaBajy ce. YCIoBHa
ocyJia He MOKe ce u3pehu oJrOBOPHOM 3a IpeKpiiaj Koju y Peructpy uma peructpoBaHor ayra
(HeruraheHMX HOBYAHHMX Ka3HH U TPOLIKOBA IIPEKPIIAJHOT IOCTYIIKA), a TojiaTKe U3 Perucrpa mpu-
0aBJba CyJ 1O CIyKOCHO] TYKHOCTH, OAHOCHO JIUITY KOje HUje U3APIKAIO PaHU]jE U3pEUCHY Ka3HY
3arBopa. Y. 55 3akona o npexpuajuma Penyoiauke Cpricke. Takohe u 3akoH 0 mpekpiiajuma
Peny6nuke Lpue I'ope mponucyje n ycioBHY OCyay Kao BPCTY NPEKpIIajHe CaHKIUje. 3aKOH O
npekpmajuma, Cryocoenu nuciu Lpne I'ope, 6poj 1/2011. Texcr 3akona qoctymnas Ha: http://www.
sluzbenilist.me/PravniAktDetalji.aspx?tag=%7B04562DA3-C0B9-4853-9DA9-8COB8FC4CDF8%7D
Ha gan: 1.3.2016. Bua. 3akoH 0 u3MjeHaMa U JAolyHama 3akoHa o npekpiuajuma, Cryorcoenu aucii
L{pne I'ope, 6poj 39/2011. YciioBHOM OCyAOM CyJ ydYuHHOLY YTBphyje Ka3HYy U HCTOBPEMEHO
onpehyje na ce ona Hehe U3BpmMUTH ako ocyheHH, 3a BpujeMe Koje OJpeIu CyI, a KOje He MOXKE
outu kpahe on Tpu Mjecena HUTH JyXKe Of jeHE TOAUHE (BpHjeMe MPOBjepaBama), He yUHHU
HOBHM NPEKPIIIAj UM UCITYHH JPYTH YCIIOB KOjU My ozipenu cya. (2) F3y3eTHo, yCIOBHOM 0CYa0M
Cy/l MOXE OCY)CHOM YTBPAMTH ¥ 3alITUTHY Mjepy 3abpaHe BpIICHa MO3UBA, AjeIaTHOCTH HIIH
JY’KHOCTH M HCTOBPEMEHO OJIPE/IMTH Jia Ce OHA Helie M3BPIIMTH aKo, 32 BpUjeMe KOje OJpe/IH Cy/,
a xoje He Moke OuTH Kpahe ox Tpu Mjecena HE Tyske Of jeAHE TOAMHE (BpHjeMe MPOBjepaBama),
HE YYMHU HOBM MPEKPILaj WIK UCIYHHU APYTH yciioB Koju My oapenu cya. (3) Cyn he uzpehnu
YCIIOBHY OCYAY KaJl OIIMjeHH Aa ce U 0e3 N3BpLIeHa Ka3He MOXe MOCTHIM CBpXa KakibaBama,
HAapOYUTO UMajyin y BHly OIHOC YYHHHUOLA TpeMa TOM MPEKpIiiajy Uiy npeMa omreheHoM u ja
he HaKHATUTH IWTETY MPOY3pOKOBaHY mpekpmajeM. Y. 35 3akona o mpekpirajuma PemyOnuke
Lpne 'ope.
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4. U3BPIIEBE KA3ZHE 3ATBOPA BE3 HAIIVILITABA
I[MTPOCTOPUJA ¥ KOJUMA OCYBEHU CTAHVIE

,CaBpeMeH" HauMH M3BPILECHa Ka3HEe 3aTBOPA CACTOJH CE Y TOME Jia ocylheHo
JUIle He U3pKaBa Ka3Hy 3aTBOpa y Ka3HEHOM 3aBony, Beh y mpocropujama y
KojMma ctanyje. Hame kpuBnyHo 3akoHonaBcTBo 2009. roguHe yBoau MoryhHOCT
na ocyheHo JuIle Ka3Hy 3aTBOpa M3JpiKaBa y MpOCTOpHjaMa y Kojuma ctanyje.’!
C tum y Be3u, KpuBHUHM 3aKOHHUK TIPONHCY]E ,,aK0 YUYHHUOIY KPHBUYHOT JieJia U3-
pEKHe Ka3Hy 3aTBOpa JI0 jeHE TOAMHE, Cy/I MOKe HCTOBPEMEHO OpeanTH na he
ce OHa M3BPIIUTHU Tako mTo he je ocyhenu uzoporcasaiiu y ipociuopujama y Ko-
Jjuma ciianyje yKOIHKO ce ¢ 003UpOM Ha JTUYHOCT YUYNHHUOIIA, FheTOB PaHUjH KHU-
BOT, lbE€r'OBO APIKAKLC OCJIC YUUILCHOT I€J1a, CTCIICH KPUBUILIC U APYT'C OKOJITHOCTHU
T0J] KOjHMa je JeJI0 YYWHNO MOXe OYeKHBaTH Jia he ce v Ha Taj HAYWH OCTBAPHUTH
CBpXa KaxkmaBama'.3> Takohe, KpUBMUHUM 3aKOHMKOM C€ TIPOITUCYje U Jia 0Cy-
henn (...) HE cCMe HaMyIITAaTH MPOCTOPH]jE Yy KOjUMa CTaHyje, OCHM Yy CIIydajeBIMa
MPOMUCAHNM 3aKOHOM KOjU ypehyje u3Bpiiemhe KpUBUYHUX CAHKIHja. YKOIUKO
ocyheHu jeqHOM y Tpajamy IMPEeKo MIeCT 9acoBa WU J[Ba ITyTa Y TPajarky A0 MeCT
4acoBa CaMOBOJHHO HAITYCTH MPOCTOPHjE y KOjuMa cTanyje, cya he onpenutu aa
OCTaTak Ka3He 3aTBOpa U3/APKHU y 3aBOJY 3a M3BpIICHE Ka3He 3aTBOpa.3

31 Bue o 0BaKBOM HaunMHY H3Bpiersa kasue su. Corovié, op. cit., 90-93.

2 Y. 45 cr. 5 KpuBnuHOr 3aKoHUKA. M3 cydcke ipaxce: TIPUITMKOM JIOHOIMICHA OJTyKE O
ToMe j1a 71 he ofpeuTH 1a ce OCy/ia Ha Ka3Hy 3aTBOpa 0 jeHe FOAMHE U3BPIIN y IPOCTOpHjaMa
y Kojuma ocylheHu cTaHyje cyJ BOAU pauyHa O CBPCH KaXKiaBama, OJHOCHO, 1a Jiu he ce, yKoJu-
K0 OM ce ocyheHOM M3allIo y CycpeT /1a ce 0Ba Ka3Ha 3aTBOPA U3BPIIN y IIPOCTOPHjaMa y KOjuMa
CTaHyje, peMa BbeMy NocTHhn cBpXa KaxkmaBama Ja yoyayhe He YnHM KpUBUYHA Jiena (MHU-
BUIyaJTHa IPEBEHIMja), yTUIATU HA pyTe J1a He YMHE KPUBUYHA Jelia (TeHepajiHa IIPeBeHIN]a),
Haj3aj, 1a Jiu he ce 0BaKBOM OITyKOM IocTHhU M3pakaBame APYIITBEHE OCY/E 3a KPHBHIHO
JIeTI0 32 KOje je OTJIallieH KPHBUM, jadame Mopasia U yuBpirhuBame 00aBe3e MOoMITOBaba 3aKOHa.
(Pememe OcnoBHor cyna y KpasseBy Uk. 266/10 ox 19.1.2011. u pemerwe Bumer cyna y KpambeBy
Cy. VIII 43/11-3 ox 4.2.2011) — bunten Bumer cyna y Kpassey, 6poj 1/2011, MaTepmex, AyTop
centenue: Munan [lasunosuh, cyaunja Bumer cyna y KpasseBy. M3Bop: enextpoHcka 6a3a nmoga-
taka Propisi online, Ha nan: 5.4.2016.

3Y51. 45 cr. 6 KpuBnusor 3akonnka. C THM Jia OBO JIUIIE MOKE OUTH | 110 SJICKTPOHCKUM
Hagzopom. Cyz je TyskaH Ja y IpaBHOCHAXHO] IIpecyin oapean aa v he ce ka3Ha kyhHor 3aTBo-
pa U3BPIINTH ca unu 6e3 NPUMEHe eJIeKTPOHCKOT Haa3opa. M3 cydcke ipaxce: Kana npocTeneHu
CyJl He 03Ha4H y IIPAaBHOCHAXHO] IIpecyiu Aa i he ce ka3Ha KyhHOr 3aTBopa U3BpIIABATH Ca UIIH
0e3 npUMeHe eIeKTPOHCKOT Ha/130pa, HallIeXKaH IIPBOCTEIECHH Cy ]I je y>KaH Jia ce 0e3 ofarama
W3jacHH O HAUMHY N3BpIICHA Ka3He. 3aKJbyyaK yCBOjeH Ha cenHuI KpuBuyHOr ofesbema Arena-
nuoHor cyna y Hunry, onpskanoj nana 23, 24. u 25.09.2014. roause, ycariialieHH ca 3aKJbyYllnMa
KpusuuHor oziesbera BpXOBHOT KacallnOHOT Cy/ia Ha cacTaHKy KpHBHYHOT ofiesberha ATenarno-
Hor cyna y Humy mana 01.12.2014. ronqune. V3Bop: enekTpoHcka 0asa monaraka Propisi online,
Ha maH: 5.4.2016.

Cyn je mykaH Ja y IpaBHOCHA)KHO] IPECyIN opean Ja jau he ce ka3Ha kyhHor 3aTBopa
M3BPLIMTH ca WJIM 0€3 NPUMEHE eJIEKTPOHCKOr HaJ30opa. Kana npBocTeneHu cy1 He 03HaYH Y
MPaBHOCHAXKHO] Mpecyu ja iu he ce ka3Ha KyhHOr 3aTBOpa M3BpIIABATH ca MK 0€3 MpHMeHe
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Hakiie, BuIuMo 1a ocyheHo nuiie Ha Ka3Hy 3aTBOpA JI0 jeHE TOIMHE MOXKeE
Ka3Hy 3aTBOpa Aa U3ApKaBa y CBOM cTaHy. OBaKBO Hallle 3aKOHCKO pPEILEHE je y
CKJIaJy ca CaBpeMEHHM IIEHOJIONIKMUM CXBaTameM, Koje ce oryiesia y ToMe J1a HH-
je moTpeOHO cBako ocyheHo iuue ynyhuBaTu a Ka3Hy 3aTBOpa U3IpiKaBa y
Ka3HCHOM 3aBOJY.

MelyTum, mpema akTyeJIHOM 3aKoHY O MPEKPIIajUMa, MPEKPLIAJHO KaKHbe-
HO JINIIE KOjeM je U3pedeHa Ka3Ha 3aTBOpa, Mopa Ka3Hy 3aTBOpa Jia U3/pKaBa y
3aBOJly y KOjOj ce U3BpIlIaBa Ka3Ha 3arBopa. Jlakne, argumentum a contrario,
IPEKPIIajHO KaXKEbEHO JTUIE He MOJKE /1a Ka3Hy 3aTBOpPA M3AP)KaBa y CBOM CTaHY.
Capna 101a3uMo | JI0 pelieha a MPeKpIIajHo KaKbeHO JIUIE Koje je ocyheHo u
MHUHHMAJTHOM Ka3HOM 3aTBOpA, HCTY MOpa J1a U3/pkaBa y 3aBONY, 0K ocyheHo
Juie 300r YYHBCHOT KPUBUYHOT Jiefia MOKe Jla M3JIpJKaBa Ka3Hy y cB0joj Kyhu.
[TocmaTpaHo U3 yriia U3BpIIEHA Ka3He, Y OBOM CIIy4ajy, YIWHUIAI KPHBUIHOT
Jena je y HIOBOJbHHUjeM MOJI0Kajy Y OAHOCY Ha YUYHHHUOLA MPEKPIaja.

5. YCJIOBHU OTIIYCT

Jenan ox HaumHa na ocyheHo nule panuje uzahe Ha cii000/ 1y MOCTOJU Y CITy-
4ajy 1o0Hjama yCIOBHOT OTITYCTa. YCIIOBHH OTITYCT CYCIIEHIYje Ka3Hy 3aTBOpa
Wy TOM IOTJIEly MMa CJIMYHO JIEjCTBO KAo M yCIoBHA ocyxaa.>* Jla 6u ocyheHo
JIUIIe MOTJIO JIa T00Mje yCIOBHU OTITYCT MOTPEOHO je 1a ce ucnyHe onpeheru
YCIIOBH Y TIOTJIE/lY BUCHHE U3JIP)KAHE Ka3HE U HErOBOT BJIaJIakha Y 3aBOY Y KOjOj
ce m3ApKaBa Ka3Ha 3arBopa. Ynmanom 46. KpusudHor 3axoHuka ypelyjy ce mpa-
BUJIa O J00Mjamy yciaoBHOT oTmycTa.® Jlakie, ocylheHa iuia 300r y4HEmbEHOT

CJICKTPOHCKOT' HaJ130pa, Ha/UICKaH MPBOCTEIICHH CY/[I je IyKaH jJa ce 6e3 ojlarama H3jacHH O Ha-
YHHY M3BpILIeHa Ka3He. (3akJbydak YCBOjeH Ha ceqHUIM KpUBHYHOT O/Ie/beHba ATIEAIIMOHOT Cy/a
y Humry, onpskanoj nana 23, 24. u 25.09.2014. ronquHe, ycarianieHu ca 3akJpydiiuma Kpusuasor
ofieJbeba BPXOBHOT KaCALMOHOT Cy/ia Ha cacTaHKy KpHUBHYHOT 0/iesberba ATesallMoOHOT cyia y
Humry nana 01.12.2014. roqune). U3Bop: enekTponcka 0a3a mogataxa Propisi online, Ha nan: 5.4.2016.

34 Stojanovié, op. cit., 258.

35 Ocyhenor koju je u3apxao ase TpehuHe Ka3He 3aTBOpa cy/1 he yCIoBHO OTIYCTHTH ca
U3p)KaBama KaszHe, ako ce y TOKY M3JipiKaBarba Ka3He TaKo MOMPaBHO Jla C& MOXKE ca OCHOBOM
ouekuBaTH jaa he ce Ha ciioboau 100pO BiagaTH, a HAPOUUTO JIa 10 UCTEKa BPEeMEHa 3a Koje je
M3peyeHa Ka3Ha He yYHHU HOBO KpUBUYHO Jsieno. [1pu onienn na im he ce ocyleHu yclIoBHO OTITYy-
ctutH y3ehe ce y 003up mHeroBo BiaJame 3a BpeMe U3ApKaBama Ka3He, H3BpIIaBamke PaJHUX
obaBe3a, ¢ 003UPOM Ha KErOBY PaJHy CIIOCOOHOCT, KA0 U JIPyre OKOJIHOCTH KOje MOKa3yjy 1a je y
OJIHOCY Ha Hera IIOCTUTHYTa CBpXa KaKmbaBarmba. He MoXke ce yCIOBHO OTITYCTHTH ocyljeHu Koju
je TOKOM H3pKaBama Ka3He JBa MyTa IUCIHUIUIMHCKH KaKEbaBaH U KOME Cy O/1y3eTe JI0/IeJbeHe
HOrOAHOCTH. (2) YKOJIMKO HCIYHaBa yCIIOBE U3 CTaBa |. OBOT 4JIaHa, CY/ MOKE YCIOBHO OTITYCTH-
TH ocyheHor: — Koju u3apxkaBa kazHy 3atsopa ox 30 1o 40 roguHa; — Koju je ocyheH 3a KpuBUIHA
JieTa MPOTUB YOBEYHOCTH M IPYTUX AoOapa 3amrtuhenux mehynapogaum npasom (ui. 370. mo
393a), kpuBHUYHA JiesIa TPOTUB NOIHE cinodone (. 178. 1o 1856), KpUBUYHO €710 HACUJBE Y TO-
poxunu (unas 194. ct. 2. 10 4), KPUBUYHO €710 HeoBamheHa MPOU3BO/Iha  CTaBJbAbE Y IPOMET
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KPUBUYHOT JeJla, MOTY, TPUMEHOM WHCTHTYTa YCIOBHOT OTITYCTa Jia Ce paHuje
Haljy Ha cnoOoau. Caja ce mocTaBiba MUTAKE — J1a JIU MPEKPIIAjHO KaKHkEeHA JTHU-
11a MOTy 11a 100ujy ycinoBau oTirycT? Onrosop je He.’® Hanme, akTyennn 3akoH
0 mpekpiIajuMa He npeasuha yciaosuu ormyct. Hekana Basxkehu 3akoH o mpekp-
mrajuma’’ omoryhaBao je mo0Hjame YCIIOBHOT OTITYCTa, TAKO j& OHMIIO MTPOITHCAHO
(uwnan 308a) 1a KaXKHEHU KOME je y MPEKPIIajHOM MOCTYIKY H3peUYeHa Ka3Ha
3aTBOpa y Tpajamy OJ HajMame TPUACCET JaHa, ¥ KOjH je U3ApKao HajMame Io-
JIOBHHY M3pPEUCHE Ka3He, MMa [TPaBO Ha MMOJHOIICHE MOJIOE 32 YCJIOBHHU OTITYCT.S

AKo ce Ha U3ApKaBamy Ka3He 3aTBOpA HaJla3e JIBa JINIIA, jeTaH KOjH je OCy-
hen Ha ka3Hy 3aTBOpA Ol TPU Mecela (300T YYUEEHOT KPUBUYHOT JIeia), U IPYTO
JIAIIE KOj€ je KaXKIhEeHO Ka3HoM 3aTBopa o1 90 maHa (300T yUHBEHOT TPEKPIIaja),
noctoju MoryhHocT fa ocyleHo swiie 300T yUHECHOT KPUBHYHOT JIeNia PaHuje U3a-
he 3 3aBoma y KojeM m3ApKaBa Ka3Hy 3aTBOpa, aju TakBa MOT'YhHOCT He TIOCTOj!

ornojHUX Jpora (wiaH 246. ctas 4), KpUBUYHA JieJia IPOTHB YCTAaBHOT ypehema n 6e306eqHocTH
Penry6uinke Cpouje (wr. 305. o 321), KpUBUYHO €10 NpUMamke MUTa (4iIaH 367) U KPUBHYHO
JIeJI0 1aBarbe MuTa (Wial 368); — Koju je ocyleH 0/ cTpaHe HaJIeKHUX CY/I0Ba, OJHOCHO FBHXOBUX
NoCeOHUX 0/IeJberba, Y MOCTYIIIMMA BO)EHUM y CKITaay ca HaaiexHourhy oapehjeHoM 3aKOHOM 0
OpraHM3alMji U HAJJIGKHOCTH JP)KaBHUX OpraHa y cy30ujamy OpraHn30BaHOT KPUMHHAA, KO-
pyNnHje U IPYTUX TEIKHUX KPUBUYHUX JeJIa; — KOjH j€ BUIIE O TPH ITyTa MPaBHOCHAKHO ocyheH
Ha 0e3ycI0BHY Ka3HY 3aTBOpa, a HUje U3BPILEHO Oprcame WM He MOCTOje YCIOBHU 3a OpHcame
Heke on ocyna. (3) Cya Moxe y OJUTyLIH O YCIOBHOM OTIYCTY OJIPEIUTH J1a je OCyheHH qyskaH n1a
ucryHHU obaBe3e npeaBuljeHe KpUBUUIHONIPaBHUM ofpendama. (4) V ciyuajy u3 c1. 1. u 2. oBor
YJlaHa, aKo YCJIOBHH OTITYCT He Oy/ie Olo3BaH, cMaTpa ce Ja je ocyl)eHn u3apixao KasHy.

36 I3 cyocke upakce: He mocToju 3aKoHCKa MOIYRHOCT yCJIOBHOI OTITYCTa JIMLA KOj€ je Ha
U3ApIKaBary Ka3He 3aTBOpa 300T U3BPIICHOT IPEKpIIajHOT aena. M3 o6pasnocera: IlpencenHuk
MPEKPIIAjHOT CyJia je IPaBHIIHO MOCTYINO KaJia je MO0y Ka)KF-EHOT 32 YCIIOBHH OTITYCT 00aIHo
Ka0 HEeJI03BOJEEHY C 003MPOM Ha TO J]a y 3aKOHY O IPEKpIIajiMa HIje IPONHCaHa yCTaHOBA YCIIOB-
HOT OTITYCTa, HUTH je MMa Y 3aKOHY O M3BPIICHY KPUBUYHUX CAHKI[HM]ja Y JETy KOJH C€ OHOCH Ha
U3BPIIECHE CaHKIIM]ja N3PEUCHHX 3a npekpiuaj. Perere [IpexpiajHor anenannoHor cyaa y beorpa-
ny, VIII Cy 6poj 48/14-324-1 ox 11. 8. 2014). 13Bop: enekTpoHcka 0a3a monataka Propisi online,
Ha maH: 5.4.2016.

3 Ca. Znacnux CPC, 6p. 44/89 u ,,Cit. rmacuuk PC*, 6p. 21/90, 11/92, 6/93 — onnyka YCPC,
20/93, 53/93, 67/93, 28/94, 16/97, 37/97 — onnyxa YCPC, 36/98, 44/98 u ,,Can. iuct CPJ*, 6p. 62/2001
—onayka CYC u ,,Cx. rmacuux PC*, 6p. 55/2004.

3 U3 cyocke iipaxce: YKOIHKO yCIOBHU OTIYCT Ha KOjU je ocyheHU pewersem opéana 3a
ilpekpuiaje yCIOBHO OTITYLITEH ca M3JpiKaBarma Ka3He 3aTBOpa, Koja My je pellelheM opraHa 3a
npekpuiaje 6uia yTBpheHa, HHje ON03BaH, cMaTpa ce Aa je ocyheHu u3piKao Ka3Hy H HCTH C€ UMa
ypauyHaTH y U3pCUCHY Ka3HYy 3aTBOpa 32 KPUBHYHO JIEJI0 Unja 00elnexja 00yxBaTajy u o0enexja
npekpiuaja. /3 oopasznodcersa: [IpaBUITHO je MPBOCTEIICHH YT yTBPIHUO 1a je ocyhenn B.J1., pemre-
eM OpraHa 3a npekpmaje Y. 6p. 6978/04 ox 13.12.2006. roguHe yCcIIOBHO OTITYIITEH ca H3JIp-
JKaBama KaszHe 3aTBOPa Koja MY je peliemheM 1Mo ueTuM Opojem ox 26.9.2005. roawmse yTBpheHa y
Tpajamy o1 30 1aHa, a yCIOBHO OTIYIITEH YETHPH JlaHa IIpe UCTeKa poka yKyInHe kasHe. (Perierme
OnmruHckor cyna y Kpamesy K. 6p. 652/08 ox 27.3.2008. ronune Pememe OkpyKHOT cyaa y
KpasmeBy Kix. 6p. 320/08 ox 29.5.2008. rogune) — bunten OxpysxHor cyna y Kpassey 6p. 3/2008,
Wntepmex, beorpan, aytop cenrenne: Panojka baxkanan, cynuja OxpyxHor cyna y Kpasbesy.
W3Bop: enextpoHcka 6a3a nonaraxa Propisi online, Ha nan: 5.4.2016.
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W 32 MPEeKPIIajHO KaXHeHO Juile. Hanme, yuuHUIAIl KPUBHYHOT Jiefia MOYKe Ha-
KOH m3apkane 2/3 kasHe 3arBopa’ (y HaleM mpuMepy IOCHe ABa Mecela) 1a
J00Hje YCIIOBHY OTITYCT, M JIa Ha Taj HAUWH ,,0[ICITyKH CBOjy Ka3Hy “?, oK yuuHH-
Jar nmpekpiiaja Mmopa aa ceux 90 naHa npoBejie y yCTaHOBHU Y KOjOj c€ U3BpIIIaBa
Ka3Ha 3aTBopa. Buiire je Hero jacHO /1a je y MMOBOJHHH]EM IT0JIOKA]y ocyheHo ure
300r YYUECHOT KPUBUYHOT JIeNa, Y OJTHOCY Ha MPEKPIIajHO KaKEECHO JIUIIE.

6. AMHECTUJA U TIOMUJIOBABE

AMHECTHjOM U IOMUJIOBA-EM C€ HACTOjH MOCTHNY HE CaMO KPUMHHAIHO-TIO-
JTUTUYKH, Beh U oapel)eHn MOMUTHIKHY HJbeBU. OHU MPENCTaBIba]y MOTUTHIKH
aKT KOjH ce JI0fIeJbyje O]l CTpaHe HajBUILINX OpraHa Ap:KaBHE BIacTH (apiaMeHTa,
oftHOCHO 1treda aprkase).!! YV HaIOj Ap)KaBU aMHECTHPAbE YUHHUITAIA KPHBUYHHX
nena, Haje 6am HU peTkocT.*? 3a morpebe oBOr pajaa camo heMo ce 3aapKaTu Ha
onpenOy jemHor 3akoHa 0 aMHecTHju u3 2012. roxguHe, e ce y wiaHy 1. mpomnu-
cyje ,,ocnobahajy ce o u3Bpiema 25% u3peueHe Ka3He 3aTBOpa JIMIA PABHO-
CHaXXHO ocyleHa 3a KpUBMYHA JieJa Koja Cy IpoIrcana 3akoHnMa PemyOnmke
CpOuje nnu cy Ouiia mponucaHa 3aKOHUMa KOjU Cy MPECTau J1a Baxe, a Koja ce
Ha JIaH CTYyTarma Ha CHATy OBOT 3aKOHA Hajla3e Ha U3/ApKaBamy Ka3He 3aTBOpa y
PenyOnuu CpOuju uiin joln HUCY CTYIHJIA Ha U3JIPIKaBakkhe Ka3HE 3aTBOPA HIIH
YHUjU PEMEIITYj j€ paIy U3ApKaBamka Te Ka3He N3BPIIEeH Y MHOCTPAHCTBY. Jluya
u3 ciasa 1. 0602 unana upeu iyl UpasHOCHANCHO OCYheHa Ha KA3HY 3aiueopa 00
wpu meceya ocrnobahajy ce 00 uU3BpPUIEHA Ka3He 3aieOpa y yeautu, a OHa MPBH
My T MPaBHOCHAXXHO ocyleHa Ha Ka3Hy 3aTBOpa OJ TPH J0 IIECT Mecelu ociio0a-
hajy ce o u3Bpmema 50% n3peyeHe ka3He 3aTBOpa’.

3anpxxahemo ce camo Ha Jieo koju ce Tuue ociio0oheHa o/ u3BpIICHa Ka3He
3aTBOpa y NENIUHA. BUaumo 1a ce 0BUM 3aKOHOM MPBH My T MPABHOCHAXKHO OCY-

3 Ocyhenor koju je uzapskao ase Tpehune kaszHe 3aTBopa cyj1 he yCIOBHO OTIYCTHTH Ca U3~
JpKaBarba Ka3He, aKo ¢e y TOKY U3/pKaBamba Ka3He TaKo MOIPAaBUO J1a C& MOXKE Ca OCHOBOM Oye-
kuBaty 1a he ce Ha cno6oan 100po BiIasaTH, a HAPOUMTO Ja JI0 UCTEeKa BpEMEeHa 3a Koje je u3pe-
YeHa Ka3Ha He YYMHHU HOBO KPUBUYHO Jienio. [Ipu oneHu fa u he ce ocyl)eHH ycI0BHO OTITYCTUTH
y3ehe ce y 003up BeroBo Biajame 3a BpeMe U3/Ap)KaBamba Ka3He, U3BpLIaBamke pajHuX obaBesa,
¢ 003MpPOM Ha HEroBY pajiHy CIIOCOOHOCT, Kao M JpyTe OKOIHOCTH KOje MOKa3yjy /ia je y OHOCY
Ha Ihera IOCTUTHYTa CBpXa KaXKihaBama. He Moxe ce yCIIOBHO OTITyCTUTH OCyheHH KOjH je TOKOM
M3pKaBama Ka3He J[Ba [Ty Ta JUCHHIIMHCKH KaKibaBaH ¥ KOME Cy 0Jly3eTe J0/ieJbeHe IIOTOIHO-
cru. Yn. 46 ct. 1 K3.

40 TTo yCIIOBHOM [1a ce YCIIOBHH OTITYCT HE OI030BE.

41 Stojanovi¢, op. cit., 327.

4 Bun. 3akon o amuectuju, Cu. aucii CPJ, 6p. 28/96; 3akoun o amuectuju, Cu. auciu CPJ,
Op. 9/2001; 3akon o amuectuju, Cr. Znachux PC, 6p. 10/2001; 3akon o amuectuju, Cu. auciu CPJ,
6p. 37/2002; 3akou o amuectuju, Cu. 2rachux PC, 6p. 33/2006; 3akon o amuectuju, Ci. Zracnux
PC, 6p. 18/2010; 3akon o amuectuju, Cu. 2rachux PC, 6p. 107/2012.
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hena nura Ha Ka3HY 3aTBOpA 110 TPH Mecera ociiobalajy ka3He 3aTBOpa y METHHH.
C npyre cTpaHe, IpeKpIIajHO KaKibeHa Jula 0e3 003upa Ha U3peueHy Ka3Hy
3aTBOpa Mopaja Cy Ja U3ApKaBajy Ka3Hy 3aTBOPA y 3aBOJY 3a U3BPIIEHE Ka3HE
3arBopa.” Jlakie, MpeKpIiajHO KaXKiheHa JINIla HUCY aMHecTupaHa. Huje Temko
nohu 110 3aKJByYKa J1a CY Y OBOM CITYUA]y ,,itiedice ipouliu‘’ yIMHUOIN IIPEKpITaja,
Hero y4ynmHuonu kpuBnuHux aena. [Ipema YcraBy Peny6nuke Cpbuje, Hapogna
CKYIIIITHHA J1aje aMHECTH]Y 3a KpUBHUYHA Jefa,** ajau He U 3a TIpeKpIaje.
Taxole, uctu je cmydaj u kaza je ped o nomusioBamy. [lomunoBame qaje mpea-
cenHuK PeryOiike, au ce OHO HE MOXKE OJJHOCHTH U Ha YYHHHOLE pekpiiaja.*

B Uz cyocke upaxce: Onpenode 4. 2. 3aKOHA 0 AMHECTHJH He 0OHOCU C€ Ha JIMIA PaBO-
cHaXxxHO ocyhena y npekpruajuoM noctynky. C TuM y Be3u BUA. M3 obpasnodcersa: Pewerem
ipexkpwajno cyoa o0bujen je saxies kasxcrenoZ HH 3a ociobaharwe 00 uzopocasara xasme
saiusopa. [IpoTHUB MPBOCTEICHE MPECY/IC KaI0y je U3jaBHO KaXHCHU y KOjOj HABOIHU 1 je IO
CTyIamy Ha CHary 3akoHa 0 aMHECTH]H OJf IPBOCTEICHOT MPEKPIIAJHOT Cy/ia 3aTPaXHO Jia JIOHE-
ce peliewe 0 ociaobahamy o Ka3He 3aTBOpa y Tpajamy of 5 AaHa, Koja My je oapeljeHa Kao 3aMeHa
3a HerutaheHy HOBUaHY Ka3Hy, Mel)yTHM IIpBOCTENEHN Cy/I je 00O HeroB 3axXTeB 1mo3uBajyhu ce
Ha 4. |. 3aKOoHa 0 aMHECTH]H, a y 4JI. 2. HCTOT 3aKOHA HABE/ICHO je Ha Koja ocyleHa Jinla ce OAHOCH
aMHeCTHja, [1a cMaTpa Jia PBOCTEIECHH CYJ HUje 100po MOCTYIHO U MpeIaxe aAa ce NoOujaHo
peliehe MOHMIITH U J1a Ce JIOHEeCe pellehe KojuMa ce ociiobala oyt ka3He 3aTBopa. Buiun npekp-
[IajHU CY] j€ pa3MOTPHO U3jaBJbeHY Kas0y, NOOMjaHO pelIeHhe U CICce BO)EHOT OCTYTKA y BE3U
’KanOeHUX HAaBOJA, 1A je HaIllao Ja je jkajiba HeocHoBaHa. [IpBocTeneHu cyn je mpaBUIHO 0010
3axTeB kaxxkmeHor HH 3a ocnobahame on u3aprkaBama Ka3He 3aTBOpa y Tpajamwy OX 5 naHa, Aajy-
hu y norsiey cBoje osIyKe jacHe M BaJbaHe pasjiore, Koje u oBaj ¢y npuxsata. Hanme, 3akoH o
amHuectuju (,,Cit. rmacaux PC“ 6p. 107/2012 ox 09.11.2012. ronune) koju ce npumemsyje ox 17.11.2012.
TOJIMHE, HE 00HOCU ce Ha pasochax)cHo ocyhena auya 3a ipekpuiaje, Beh HCKIbyYHBO Ha IIPABO-
CHa)XHO ocyljeHa JHIa 3a KpUBHYHA JIeNa Koja cy nmporrcana 3akoHuma Pery6inke Cpouje ninn
cy OmJiia mponucaHa 3aKOHUMa KOj! Cy ITPECTal J1a BaXke, a Koja ce Ha JaH CTyIama Ha CHary OBOT
3aKOHa HaJla3e Ha M3JpKaBame Ka3He 3arBopa y PenyOnuu CpOuju, Hiy jou HUCY CTyIIHIIa Ha
U3/Ip)KaBarbe Ka3He 3aTBOPA, MIIH YHjH je IPEMCILTa] PaJu U3/IpiKaBarba Te Ka3HE U3BPIICH Y HHO-
crpaHcTBy. Onpende wi. 2. 3akoHa 0 aMHECTHjH KOjUMa je TPOMHCAHO KOja JTHIa TPaBOCHAKHO
ocyheHa He MOJUIe)KY aMHECTHjU HE OJHOCE CE Ha JIMIA PaBOCHAXKHO ocyleHa 3a mpekpuiaje,
HUTHU Ha JUIa KOjuMa je HerulaheHa HOBYaHa Ka3Ha 3a MPEKPILaj 3aMemheHa y Ka3Hy 3aTBOpa, Te
j€ OBaj CyJ HamIao 11a je ’ayida KaxkmbeHor HeocHoBaHa. (Pememe Bumer npexpmajaor cyaa 306
Mpxwu.1157/13 ox 09.04.2013. rogune) — u3 ,,300pHKKA CyACKe pakce™ — YapyxKemwa Cyauja npe-
KpIuajHuX cynoBa, jyn 2013. ronune, [Ipunpemuia: Ceernana CrankoBuh, cynuja Bumer npekp-
majHor cyza. Jlocrynso Ha: http:/www.usudprek.org.rs/pub/download/Zbornik%20sudske%20
prakse.pdf na nan: 17.1.2016.

4 Bua. wi. 99 Verasa Peny6nuke Cpouje, Cr. Znacnux PC, 6p. 98/2006.

4 Yn. 112 Yerasa Penyonuke CpOuje. 3akon o oMmunosamy, Cayocoenu nacnux PC, 6p.
49/95, 50/95. y uin. 1 npomucyje ce ,,IOMUATIOBAKE 32 KpUGUYHA desia TIPOTICaHa 3aKkoOHnMa Perry-
omuxe Cpouje naje npeacenuuk Perry6nuke Cpouje™. FiHTepecanTo je HaBecTH Ja je y PenOynumm
Cprickoj oHeT 3aKOH 0 aMHECTH]H! ITPEKpIlaja, KojuM ce ocsiodalha off mpekpIajHOT KaXKmbaBarma,
HOTITYHO WJIH JIjeTMMUYHO ocliobalh)ame 011 n3peueHe Ka3He, Hen3BPILICHOT IMjena Ka3He 1 HOBYaHe
Ka3He 3aMHjCHeHE y Ka3Hy 3aTBopa (...), CBUM (U3UYKHUM H MMPABHUM JHWIHMa KOja Cy JI0 JaHa
CTyTama Ha CHAT'y OBOT 3aKOHa, IIOYMHIIIA ITPEKpIIaje. 3aKOH 0 aMHEeCTHjU pekpiuaja, Cryorcoeru
Znacrux PC, 6p. 64/06, 14/06/2006. Texct 3akoHa noctymnas Ha: http:/www.udruzenjepravnika.
org/dokumenti.html Ha nan: 17.1.2016.
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7. IPUHYIHA HAIIJIATA U3PEYEHE HOBYAHE KA3HE

HoBuaHa ka3Ha, ka0 Ka3Ha Koja ce, 110 [paBuiy, Hajuelihe u3puye yaYrnHHO-
[IUMa TpeKpIIaja, U3BpIIaBa ce HAKOH IITO OUTyKa IIOCTaHEe MPAaBHOCHAKHA U
usBpirHa.*® HepeTko ce aemraBa ja yYuHUIAI KPUBHYHOT J€j1a WK IpeKpIaja
HEeMa MJIM He JKeIU J1a TIaTH U3pedeHy Ka3Hy 3arBopa. KpuBHYHM 3aKOHUK MO-
3Haje 06a cuciliemMa HogYaHe Ka3He TaKo IITO HOBU CUCTEM, KOjU Ha31Ba HAOBYaHOM
Ka3HOM y THEBHUM M3HOCHMA (11.49) mocTaBiba Kao IpUMapaH, a CTapu CUCTEM
(HOBYaHa Ka3Ha y oapeleHOM M3HOCY) IOCTaBJba Kao cyrncuanjapan (di. 50).47 C
JIpyTe cTpaHe, 3aKOoH O IMpeKpIIajuMa MPOMHCYje caMo CHCTeM Ka3HHU y ofpelheHoM
u3HOCY*®, TaKO J1a M cHpOMaIanu u 6oratu miahajy nCTH HOBYAHU U3HOC Ka3He.

VYKOIMKO YYHHMIIAL KPUBUYHOT JeJia He TUIATH HOBUaHY Ka3Hy MCTa ce 3a-
Membyje Ka3HOM 3aTBOPa MJIM Ka3HOM pajay y jaBHOM mHTepecy.*’ Ako ocyhenu
HE IJIaTH HOBYAaHY Ka3Hy y oapeheHoM poky, cyn he HOBUaHY Ka3HY 3aMEHHUTH
Ka3HOM 3aTBOpa, TaKo MITO he 3a CBaKMX 3alOYeTHUX XUJbaay JWHApa HOBUAHE
Ka3He OJIPEINTH jeaH AaH Ka3He 3aTBOpa, C TUM Ja Ka3Ha 3aTBOpa He MOXe OMTH
Iy’Ka 00 wect meceyu, a ako je U3pedeHa HoBUaHa Ka3Ha y u3Hocy Behewm of ce-
JAMCTO XMJbaJia InHapa, Ka3Ha 3aTBopa He MOKe OMTH JyXka 00 jedne 2ooune.>
Hennahena HoBuaHa Ka3Ha MOXe ce, YMECTO Ka3HOM 3aTBOPa, 3aMEHUTH Ka3HOM
paza y jaBHOM MHTepecy Tako MmTo he 3a CBaKMX 3alo4YeTHX XUJbaay JUHapa
HOBYAHE Ka3HE OJ[PEIUTH OCaM 4acoBa pasia y jaBHOM HHTEpECy, C TUM Jia paj y
jaBHOM HHTEpECY He MOXKe OUTH Jy>KHU O] TPUCTAILIE3IeCeT YacoBa.!

C apyre ctpane, 3aKOH 0 MPEKPIIajuMa MPOMUCyje Ja HOBUYaAHY Ka3HY KOjy
Ka)XIHEeHO (DM3HUKO JIUIIE, IIPETy3eTHUK MM OATOBOPHO JIUIIE Y TIPAaBHOM JIHILY
He maTy (y UeTHHH WIHN JSTUMUYHO), Cy/l MOKE 3aMEHUTH Ka3HOM 3aTBOpa Tako
mTo ce 3a ceakux 3armodetux 1.000 muHapa onpelyje jenaH gaH 3aTBOpa, C THM IIITO
Ka3Ha 3aTBOpa He MOYXe TpajaTi Kpahe Of1 je[JHOT JaHa HH [y’Ke OJf [Ie3/IeCeT AaHa. >

46 Bume o HOBYaHOj Ka3uu Buj. Zan Pradel, Komparativno kriviéno pravo — sankcije, Beo-
grad, 2009, 29-34. (prevod: prof. dr Obrad Peri¢); O HOBYaHO] Ka3HH 1 FbeHOM H3BPIICHY Y HAIIIEM
paHUjeM KPUBHYHOM 3aKOHOJABCTBY BUA. Komeniuap OiwitieZ oena KpusuunoZ 3axonuxa (Iox
onurroM perakiujom Momre [ujane), beorpan, 1948, 165-170; Metod Dolenc, Tumac Krivicnog
zakonika Kraljevine Jugoslavije, Zagreb, 1930, 93-97

47 Stojanovié, op. cit., 262.

4 C TiM J1a ce 3a IpeKpIaje MOXKe MPOIUCATH U Ka3Ha y PUKCHOM H3HOCY, KOja OIET UCTO
noraha u 6orate U cupoMarIHe.

4 Buie 0 U3BpILEHY HOBYAHE Ka3He U3peueHe 300T yurmbeHor npekpiuaja Buj. Dorde Ignja-
tovi¢, Pravo izvrSenja krivicnih sankcija, Beograd, 2014, 118-119.

S0, 51 cr. 2 KpUBUYHOT 3aKOHHKA.

S1, 51 cr. 3 KpuBnuHor 3akoHuKa. Hekasl ce KoJi Hac ¥ HOBYAHA Ka3HA H3PeUeHa yUHMHHOILY
KPUBUYHOT Jiea nMpuHyaHo HarutahuBana. Bua. Franjo Baci¢, Ljubo Bavcov, Miroslav Pordevié,
Bozidar Kraus, Ljubisa Lazarevi¢, Miomir Lutovac, Nikola Srzenti¢, Aleksandar Staji¢, Komentar
Krivicnog zakona Socijalisticke Federativne Republike jugoslavije, Beograd, 1982, 186-188.

2451, 41 cr. 1 3akoHa 0 mpeKpIIajuma.
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AKO je TIope/l HOBYaHEe Ka3He Ka)KHhEHOM JIMIlY OWia 3pedyceHa 1 Ka3Ha 3aTBopa,
3aTBOP KOjHM Ce 3aMebyje HerutaheHa HOBYaHa Ka3Ha U M3peUcHa Ka3Ha 3aTBopa
He MOTY TpajaTh IyKe Off deéedeceiu faHa.>> AKo CyJI OIlEHH OIpaBIaHuM, ¢ 003H-
POM Ha TEXKHHY MPEKPINaja, BACHHY HertaheHe HOBUaHEe Ka3He U HIMOBHHCKE MO-
ryhHOCTH ocyheHor ¢y MoJke, yMEeCTO Ka3He 3aTBOpa, OJPEIUTH 1la ce HeraheHa
HOBYaHA Ka3HA 3aMEHU PajioM y jaABHOM HHTEPECY, C THM IITO OCaM CaTH pajia 3a-
Memyje jeaH qaH 3aTBopa, omHocHO 1.000 nrnHapa HOBUaHE Ka3He, a pal He MOXKE
na tpaje xysxke ox 360 caru.’* MeljyTiM, ako ce Ha OBaj HAYWH HE HAIJIaTH U3PEYeHa
HOBYaHa Ka3Ha, 0CTaTak ce #puryono Harnahyje.> Ha ocHOBY OBaKBOT pellerha
3aKOHO/IaBIla HOBYaHA Ka3HA C€ MPBO 3aMEHYje Ka3HOM 3aTBOpa, a CBEHTYAJIHH
,,Oclaiiax' HoBUaHe Ka3He KOjU Ce HHUje MOrao 3aMEeHNTH ITPUHYIHO ce Hartahyje. >

3 Y. 41 cr. 2 3aKoHa 0 IpeKpIIajuma.

54 Y. 41 cr. 3 3aKoHa 0 NPEKpIIAjUMA.

35 O u3BplIeHY HOBUYAHE KA3HE KOje Cy u3peueHe 300r yunmheHOT mpekpiaja Bua. Milan
Brki¢, Jovo Crnogorcevié, Osnovni zakon o preksajima sa komentarom, Beograd, 1963, 46-49;
Milorad Vuckovi¢, Negoslav Ocokolji¢, Osnovni zakon o prekrsajima sa komentarom i posebnim
saveznim propisima o prekrsajima, Beograd, 1959, 35-38.

36 Jleo nerutahene HOBUaHe Ka3He KOjH HUje MOTao OMTH 3aMeeH Ka3HOM 3aTBOpa HIIH
pazoM y jaBHOM HHTepecy, Harnahyje ce mpunynHo, Buf. 4i. 41 ct. 4 3I1. OBakaB HauMH HaIJIaTe
HUje HOBHMHA y MpekpmajaoM npay. Bua. Milorad Vuckovi¢, Negoslav Ocokovié, Osnovni zakon
o prekrsajima, sa komentarom i posebnim saveznim propisima o prekrsajima, Beograd, 1960, 35;
O npuHyaHOj Haratu HoB4YaHe ka3He BuA. J. I. Jlumaros u C. E. Yannos (penakit.), [locma-
meuHblil KoMMeHmapuii k kooexcy P® 06 aomunucmpamusHnuix npagonapywenusx, Mocksa, 2008,
527-528. U3 cyocke upaxce: Ceniienya: Kana je y oi1ylid oprasa yrnpase HEIpaBUIHO oxpeheHo
na he ce HerraheHa HoBYaHa ka3Ha (GU3MUKOM JIMIY HAIIATUTH IPHHYAHNAM ITyTEM M TaKBa OJ1-
JyKa NOCTaHe MPaBHOCHA)KHA U M3BPIITHA, a CYJ 3aTHM JIOHECE PEeIIeHEe U lbUMe U3PeUeHy KazHy
3aMeHH y Ka3Hy 3aTBOpa, YHHHU [IOBPEy MaTePHjaJIHOT IIpaBa Ha IITETY KaKIbEHOT. M3 06paszno-
acerva: “Kako je y mpaBHOCHAKHOj U U3BPIIHOj oy [Topecke yrpase HaBezneHo Ja he ce ka3Ha,
yKoIMKO He Oyne yruraheHa y poky, H3BPIIMTH MPUHYIHUM ITyTeM (Ha KOjH HA4UH je y CTBapH
Y4HEEHa ITOBPea MaTePUjaIHOT IIpaBa y KOPUCT OKPUBJBEHOT jep ce (GU3MUKOM JIHIY Ka3Ha y
03HAa4Ye€HOM M3HOCY HE M3BpIIaBa MPUHYAHO Beh 3aMEeHOM y Ka3HYy 3aTBOPA UM y Paj y jaBHOM
HWHTEpECY), IPEKPIIAjHHU CY/I je TOHOIIECHEM Pellieha O 3aMEHU HOBYaHE Ka3HE Y 3aTBOPCKY, HAKO
01 OHO MHaYe OMJIO MPABUITHO, Y OBOM CJIy4ajy Ha IITETY KaKEHCHOT IIOBPEANO MaTePHjaIHO IPaBO
n3 unana 235. craB 1. Tauka 4) y Be3u ca wiaHom 37. 3akoHa o mpekpiiajuma (1ajbe: 3aKoH) — mpas-
HOCHa)KHa OJUUTyKa MPeICTaBJba U3BPIIHHU HACIOB T CE HAYMH M3BPIICHA CAHKIU]E KaKO je Y O]
onpehen He Moke kacHHje MewaTi. OCHUM TOra, U3 CITKCa TPOU3MIIA3H Ja YCII0Ba 3a OHII0 KOjU HAYUH
M3BpIICHA perena [lopecke yrnpase (MpUHYIHH, 3aMEHOM y Ka3HY 3aTBOpa) 3alpaBo HUje HU OUII0
jep je HoBuaHa ka3Ha rutaheHa 100pOBOJEHO NCTOT JaHa Kaja je ojryka [lopecke yrnpase mocrana
IpaBHOCHAXKHA Tj. 4. HoBeMOpa 2011. roxuHe, ITO 3HAYHW 3HATHO IIpe AaTyMa IpociehuBama 1o-
MEHYTOT peliema Ha HaJuIexHocT [Ipexpurajnom cyny y b. u npe noHomema pemema 0 3aMeHH
HOBUYaHe Ka3He y 3aTBOpcKy. C 003MpoM Ha TO J1a je Ha HaBeAeHY YHIEHUILY OCHOBAHO yKa3aHO
JKaJOCHNM HaBOAMMA a Jla Ce O TIOBPEIN MaTEePHjaIHOT IIpaBa BOAH padyHa M CXOIHO ulany 241.
3akoHa, 0)xaJI0CHA 0Ty KA j€ YKUHYTa yBa)kaBamh-eM HaBOAA KaKE-CHOT U TI0 CITYKOCHO] Ty>)KHOCTH
— K20 HEMPABUITHO PEIIeHE CE OCTPAarbyje U3 IPABHOT ’KUBOTA a MOCTYTAK U3BPIICHA (GAKTHIKH
obyctasba.” (Pememwe Buer npexpirajuor cyna, [pxu. 3063/2013 ox 28.10.2013. rogune). 13-
BOp: eJleKTpoHCKa Oasa nojaraka Paragraf Lex, na nan: 1.1.2016.
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Jla 3aKJby4nMO, OCTATaK HOBYAHE Ka3HE KOjU HE MOJKE JIa Ce HATUIATH O]l y4H-
HHUOIIa KPUBHYHOT JejIa ,,[ipornaa‘’, oK TakBa MOryhHOCT He TIOCTOjU Kaja je
ped 0 TIPEKPIajHO KaKIHECHOM JIUITY, jep ¢ OH MPUHYIHO Hamiahyje.

YMECTO 3AKJbYUKA

MahexuHCKH OTHOC O[] CTpaHe 3aKOHO/ABIIA ITPeMa aKTyeITHOM 3aKOHY O
MpeKpIIajuMa, aJid U MPETXOTHUM 3aKOHHMAa KOjH Cy ypeljuBaiiu oBy 001acT jecte
3a CBaKy KpUTHKY. MM CMO 1 Y paHHjUM HAIIMM PaJ0oBHMa YKa3HBaJIN Ha MOje/IHHE,
nsMely ocranux, jgoue, HeJopeYeHe, HeIETUTUMHE U KOHTPAAUKTOPHE ofipenoe
AKTYEJIHOT 3aKOHa.

Ha ocHoBYy aHanu3e mojeinHUX UCTUTYTa U3 KpuBUUHOT 3aKOHUKA U 3aKO-
Ha 0 MpeKpIIajuMa, MU CMO Y paay yKa3alu Kako yUYWHHIIAL TPEKPIIaja ,,iupiiu
iedice flocaeduye’ Hero yYMHUIIAI KpUBUYHOT Jiesia. Y paay cMO yKas3alld caMo
Ha HEKOJINKO HHCTHUTYTA, Tl heMo y HaCTaBKY Halller pajia 0 0BOj mpobiieMaTu-
11, y HaImuM Oynyhum pajioBuma, aHaIu3UpaTH U OCTaJIe OAPEI0e MaTePHjaITHOT,
IPOILIECHOT U M3BPIIHOT KapakTepa, Ca HCTUM IIMJbEM Kao M Yy OBOM paay — Ja
YKa)KeMO Jia IPeKplIaju HUCY ,,0arateiaHa aena”.

C 003upoM Ha T&KHUHY MTPEKPIIAJHIX CAHKIIN]jA U BeHUX MTOCTIEHIIA, 10 TIpe-
KPIIajHO KaXXH-CHO JTUIe, NOTpeOHO je na ce Beha maskmka MOCBETH U MPHIINKOM
IPONICHBaba KOHKPETHUX MPEKPIIIaja 3aKOHUMA, a TI0CEOHO OITyKaMa JIOKaJTHOT
KapakTepa.

ST U3 cyocke tipaxce: 3a HerulaheHy HOBUaHY Ka3Hy u3pedeHy 1o KpuBnuHoM 3akoHy Pe-
ny6nuke Cpbuje rmocie crynama Ha cHary KpuBuuHor 3akoHnKa nmpuMemsyje ce onpenoda 51. K3.
U3 obpasnoocersa: TIpBocTeneHNM penemneM ocy)eHOM je n3peueHa HoBUaHa Ka3Ha y U3HOCY Off
8.000 nunapa ¢ TuM mITo he ce oHa y ciydajy HEHAIUIATHBOCTH 3aMEHUTH Ka3HOM 3aTBOpa y Tpa-
jamy oz 40 mana Ha ocHoBy Wi 39. cT. 3. K3C. [IpoTHB pemema o 3aMeHN HOBYAaHE Ka3HE YI0XKHO
je sxanOy ocyheHn ma je OKpy»KHH CyJ{ HaIlIao aa Tpeba MpenHAdHTH PEIerhe OMIITHHCKOT Cy/a TaKO
mTo ce HerutaheHa HoBUaHa Ka3Ha y u3Hocy ox 8.000 nuHapa mo K3 3amemyje ka3HOM 3aTBOpa y
Tpajamy on 8 nana. Pememe OxpyxHor cyaa y beorpamy Kx. 76/06 ox 25. janyapa 2006. u pe-
mrewa OnmruHekor cyaa y Oopenosiy KB. 205/05 o 18. okTo6pa 2005. rogune) — bunrten Oxpy-
skHOTr cyna y beorpany, 6p. 72/2006, Mutepmex, beorpaa. M3Bop: enekTpoHcka 6a3a momaraka
Propisi online, na nan: 5.4.2016.
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Is a Crime always the Most Serious Unlawful Act?
(PartI)

Abstract: In the Republic of Serbia there are three kinds of unlawful acts:
crimes, misdemeanours and economic offences. The Criminal Code prescribes
that a crime is an act which is foreseen as such by law, which is illegal and for
which guilt has been established. The legislator has, with the Misdemeanour Law,
prescribed that a misdemeanour is an illegal act, prescribed by law or another
act by the competent body and for which a misdemeanour sanction is prescribed.
The Law on Economic Offences prescribes that an economic offence constitutes
a harmful breaking of the rules of economic or financial legislation which has
caused or might have caused serious consequences and which has, by an act of
the competent body been prescribed as an economic offence. According to, above
all, the social danger and prescribed sanctions, crimes are the most serious unlawful
acts, in comparison to misdemeanours and economic offences.

The author’s goal in this work is to highlight that the responsibility for a
crime is not necessarily the most serious form of penal liability. The responsibility
for a misdemeanour, in certain cases, can be more serious for the offender, than
the responsibility for a crime. In the work articles of the Criminal Code and the
Misdemeanour Law are pointed out, based on which the author draws the conclu-
sion that the responsibility for a committed crime can in certain cases be ,,milder*
for the offender, in comparison to the responsibility for a misdemeanour.

Keywords: crime, misdemeanour, Criminal Core, Misdemeanour Law.
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