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ITPABH1 OCHOB YHUJIATEPAJIHE
XYMAHUTAPHE UHTEPBEHIINJE

Caxceitiax: Y 06om pady dbuhe uciupasiceno 0a au 'y caspemeHom melyna-
POOHOM Upasy HOCIHoju UPAGHU OCHOB 3d YHUIATUEePATHY XYMAHUIUAPHY UHlep-
senyujy. Jlecannociu yrunaiuepante uHidepeenyuje pazmatipahe ce ca ciluanosu-
wita meljyHapoonoe y2o8oproz u mehynapoonoz oobuuajnol ipasa, 6yoyhu oa cy
o 06a ZnasHa uzeopa melhynapoonol ipasa. Hajipe he ouiuu oopahena ussecua
ouwia UUarea, Kao Wilo ¢y UCOPUjCKU pa360j Konyeuula, uojam u elemeHiiu
ilojma xymanuiapre unidepgenyuje. 3aiium he ouiuu ananusupana losewa YH
Kao u u3zeechu MmelhyHapooHu OOKYMeHItU KaKo Ou ce yiugpouno oa iy meljyHapoo-
HOM Y2080pHOM Upagy HocCiioju UpasHu 0CHO8 YHUaalepanne utilepsenyuje. 1lo-
Ja3Ha wayka ananuze ouhe nopma o 3abpanu yiotupede cuie caopoicana y ui. 2(4)
Tlogewe VH, u buhe uznosicenu apcymeniiu y upunoZ u upoius eKCieH3ueHoE
wymayerba oge Hopme 00 clipane tlojeounux ieopeiuuapa. Haxon woéa, ananu-
supahe ce 00pedobe lojeduHUHUX MelyHAPOOHUX YZ080pa 3a Koje ) tleopuju 61a0a
MUULberve 0a MO2y HOCYIHCUTHY KAO UPAGHU OCHO8 XYMAHUWAPHe UHIepaeHyuje.
Konauno, buhe uctiuiiana ipaxca opaicasa y yussy UCHUUUEArsA WAYHOCTUU THEPOTbEe
0a tpaso Ha XyMaHuilapHy uniepeeHyujy upuilaoa Kopiycy upasuia 0oudajHo
iipasa. Kako cy eremeriuu oouyajuoZ ipasua upaxkca u ceecit 0 006age3HoCtilU,
iipakca opacasa buhe uciuiiana ca ClaHOBUWINA 00a 08a eneMenila.

Kawyune peuu: Xymanuiviapna univepsenyuja, Ilpasnu ocnos, Ilosewa VH,
Mehynapoono yzosopro ipaso, Mehyrnapoono obuuajro ipaso.

1. [IOJAM U UCTOPUICKU PA3BOJ JJOKTPUHE

Konnent xymaHuTapHe HHTEpBEHIIMjE TPUMApPHO je Be3aH 3a XIX Bek u
BOJHE aKIIMje EBPOIICKUX CUJIa, pumaaHuma 138. Cere anujaHce, npotus Typcke
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y IHJbY 3aIITHTE XpUIThaHCKOT KUBJba Ha bankany.! 3aueTke MUCIH O AOMyIITE-
HOCTH XyMaHHUTapHUX HHTEPBEHIIMja MOXeMO Hahul U y iemuMa ucropudapa u (u-
no30da paHUX MUBUIN3AIM]A HAKO Ce, TIpe TojaBe XpUIThaHCTBA, XyMaHHUTapHa
WHTEPBEHIIM]a HIje jaBJbajia Kao per se BalluIaH pas3Jior 3a npuderaBame pary.’
Nmak, mojaBoM XxpunrhaHcTBa OIpaBaamke OBE YCTAHOBE 0a3Hpa ce Ha PETUTH]CKO]
COJIUJIAPHOCTH U IOTPEOOM J1a Ce 3alITUTE MPUTIATHUIIA UCTE BEpE.

Y XVI u XVII Beky Mmoxemo Hahu 3aueTke ujeje 0 XyMaHUTapHO] HHTEP-
BEHIIM]H, aJTK CaM KOHIICTIT je yriiaBHOM Kpeannja XX Beka. Haume, mojaBom nosu-
THYKOT JTHOepan3Ma, HapOIUTO KOHIIETITa JBYICKUX TIpaBa, Koju ¢y y 18. u 19. Bexy
JIOBEIIU JI0 YCIIOCTaBJbama MPBUX ycTaBHUX JgemokpaTtuja ( CAJl u Heke 3emMibe
3amaane EBporie), mpaBo Ha XyMaHUTapHY HHTEPBEHITH]Y je ojauano.’ MehyTum,
TOKOM TpBe mosioBMHe X X BeKa IMpaBHA JOKTPHUHA XyMaHUTAPHE WHTEPBEHIIU]E
no0uja ¥ TIpBe TIPOTHBHUKE a Opoj MHTEpBEHIH]a je omao.* Ha To ¢y yTurane nau-
1MjaTuBe Ja ce yrnorpeda cuie y Me)yHapoJHUM OHOCHMA CTaBU BaH IPaBHE
OMPaBAAHOCTH, a PaT Kao CPEACTBO y Mel)yHapomHuM omHOCHMa O6€3yCIIOBHO 3a-
Opanu (Kenor bpajanos nakt u3 1928).

Y XX BeKy, y CKJIany ca MPUHITUIIOM HEMHTEPBEHIIN]E, TpaKca HHTEPBEH-
[Mje U3 XyMaHUTapHUX pa3Jiora yriiaBHOM je HanyiiTeHa. JloHomemem [loesbe
VH yHmnarepaina XyMaHUTapHa HHTEPBEHITHja IIOCTAlIa je FIeTallHa, jep dIaH
2 (4) 3abpamyje cBe ynorpede opyKaHe CHIie, U3y3eB y ofpeeHuM ciryuajeBuMa
(o yemy he xacuuje Outn peun). JlerucnarusHa ucropuja [loBesbe mokasyje Hame-
Py OHHUX KOjH CY je cacTaBJbaJId Jia YYUHE 3a0pamkCHUM CBAKHU PA3Jior IPpUOeraBamy
yIoTpeOu opyKaHe Chjie, OCHM y ClTydajeBUMa eKCIUTHITUTHO HaBeAeHnM y lo-
Besbu.’ Minak, v HaKOH MITO je ynotpeda cuiie 3abpamena [loBesboM, jerasae
Cy Ce HHTEpBEHIIM]e MpaBlaHe XyMaHUTAPHUM Pa3I03uMa, aJid TO Cy OWUITN u30-
JIOBaHHM CJ1y4ajeBu 0e3 MOJpIIKe Mupe Mel)yHapoIHe 3ajeTHHUIIC.

Pacrniaom 610KOBCKe TIO/IENE CBETA pa3HU ayTOPH U MOJTUTHYAPH, Kao U He-
BJIaIMHE OpraHu3alyje, oyesid Cy OTBOpEHH]je a 3aroBapajy ujejy Jia je CTapu
KOHIIETIT CYBEpPEHHUTETA IIPEBa3uleH, U Ja je T03BOJbeHa Opy’KaHa MHTEPBEHITH]a
MPOTHB JIP>KaBe YHja BiiaJia 030MJbHO KPIITM OCHOBHA IPaBa CBOJUX JIPKaBJbaHa.
Tako je HacTao KOHIIENT ,, HOBOT MHTEPBEHIIMOHM3MA “.® TOM MPHINKOM JOIILIO
je 1o OCHMBama TOKTpHUHE ,,OATOBOPHOCTH 3a 3aIUTHTY  (eng. ,,Responsibility to

! Bopuc Kpusokarnuh, ,,On the concept of humanitarian intervention and preventive self-de-
fence®,Adrias 14(2008), 53.

2 HeGoja Panuesuh: Xymanumapna uniiepeéenyuja y mehynapoonom ipasy, TOKTOPCKa
nuceptannja, [IpaBuu ¢pakynrer Yausepsurera y Hunry, Humr 2008, 131.

3 Casa Casnh, ,,MeljyHapoaHO paBo 1 XyMaHUTapHa HHTePBEHIHja”, Melynapoonu ipo-
onemu 1/2007, 10.

4 Ibid.

5 Barry M.Benjamin, Unilateral Humanitarian Intrevention: Legalizing the Use of Force
to Prevent Human Rights Atrocities®, Fordham International Law Journal,.16/1992-93, 130.

¢ b.Kpuokamuh,.53.
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Protect™). Hamme, xao onroop Ha 3axteBe [ enepanHor cekperapa YH Kodwuja
Amnana Biana Kanase je, 3ajeqHo ca rpynoM BesqMkux (hoHaanuja, ocHoBana Me-
hyHapoaHy KOMHUCH]Y 0 MHTSPBSHIIH]H U JPYKABHOM CYBEPEHUTETY Koja je 2001. ro.
cacTaBHJia H3BENITaj O] Ha3UBOM ,,OAroBopHOCT 3a 3amtuty™.’ [Ipema u3Be-
IITajy, CyBEpeHe MpKaBe My XKHE CY Ja 3aIllITHUTE CBOjE MP’KaBJhaHe O HEM30eKHUX
KaracTpoda NonyT MaCOBHHX yOUCTaBa, CUJIOBaa, TJ1aJI1, a1 aKO HHCY CII0CO0-
HE WJIK HUACY CIIPEMHE TO JIa ypaje, Ta ONTOBOPHOCT Ou Tpebasio aa Oyzde mpemara
HIMPOj 3ajeHUIH ApkaBa. OBa ,,0ATOBOPHOCT™ yKJbYUyje TpU KOHKpETHE 00a-
Be3e: TpeBeHIINje, peakiije u ooHose.?

VY Teopuju HEe TIOCTOjH CATJIACHOCT OKO JIepUHUIIM]E XyMaHUTapHE HHTECPBEH-
ije. Moske ce 9ak pehu na neuHHINja HMa KOJUKO 1 ayTopa.’Kao HeCyMHBH
€JIEMEHT IojMa (purypupa XyMaHUTApHU3aM, lla C€ XyMaHUTapHa UHTEPBEHIIHM]a
neduHUIIEe Kao aKIlHja IHjH je MIJb 3aIITHTa Jp’KaBJhbaHa Jp’KaBe IPOTHUB KOje ce
MHTEpBEHUIIE. AKIIMja KOja je y HTamy MoApazyMeBa yIoTpely opy)kKaHe CUIe,
IITO UCKJBYUYje MPUMEHY HEKHUX APYTHUX Mepa MOTUTHYKE, eKOHOMCKE MIIN CITMIHE
npupoae. OHO IITO U3a3MBa HAjBUIIIC HECTIArama MPUITUKOM JiehUHUCAbA jeCTe
JIa JTM y TI0jaM XyMaHUTapHEe HHTEPBEHITH]E TpeOa YKIBYIUTH MOCTOjarhe 000peha
Cagera 6e30e1HOCTH.

Hewma cymme na jenan neo mehyHapomHe 3ajexaurie cMaTpa aa je Caser 0e3-
OexaHocTH oBanrheH a y moceOHNM CiTy4ajeBUMa MOBE/IE OpysKaHy aKIHjy y ofl-
peheHoj 3eMibH U3 XyMaHUTapHUX pasnora. [lo Tom rmegumty, camo TakBa WH-
TEPBEHIIM]a j€ JIETMTHMHA M MOJKE J1a C€ 03Ha4H Kao ,,xyManutapHa“.'? Ca qpyre
CTpaHe, MHOTH CMAaTpajy Ja je XyMaHHTapHa HHTEPBEHIM]a OMJI0 Koja opykaHa
aKIMja Koja ce U3 XyMaHUTapHUX pa3jiora moBejae MpoTHB oapehene apxase. Y
TOM CMUCITY HHje OUTHO Ja JTH je TIocToju omoOpeme CaBera 0e30€THOCTH — OUTHO
je a cy pasiosu 3a MoKpeTame HHTepBeHIje xymanutapau.!! Hajsan, mo Tpehem
TIIEANINTY, XyMaHUTAPHOM MOJKE JIa C€ 03HAUM CaMO OHa MHTEPBEHIIHja Koja ce
npeay3uMa ofl CTpaHe JIpXKaBe WK TpyIe Ap)KkaBa 6e3 onoopema CaBeta 6e30en-
HocTh. OOpasnokeme je 1a ako omodpeme CaBeTa TIOCTOjH, OHA je ped O T03BOJbe-
HOM U3Y3eTKY 0] 3a0pane ynotpebe cuiie koju normnaaa noj riaasy VII [osesse.!?
Onpma HeMa moTpede aa ce TOBOPH O HEKOj MoceOHOj BpCTH WHTEPBEHIIH]E, jep

7 The Responsibility to Protect, Report of the International Commission on Intervention
and State Sovereignty, December 2001, nocTymnHo Ha aapecu http://responsibilitytoprotect.org/
ICISS%20Report.pdf (16.05.2014)

8 B.Kpusokarnuh, 54.

% Ibid.

10 7bid., 56.

' Buy.unp.:Humanitarian Intervention: Legal and Political Aspects, Danish Institute of
International Affairs, Copenhagen, 1999,http.//subweb.diis.dk/graphics/Publications/Andet/Hu-
manitarian_Intervention 1999.pdf, 11

12 Bua. vnp.: Kurre Grimstad., Humanitarian Intervention, Historical, Legal and Moral
Perspectives, http:/www.publiclaw.uct.ac.za/usr/public_law/LLMPapers/grimstad.pdf, 6.; Robert
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npaBHU OCcHOB 1ocToju y [loBessn. Hama ce unHM 112 je 0BaKBO CTAHOBHIIITE UC-
MpaBHO, U 2 je 3a AeUHNULIN]Y XyMaHuTapHe uHTepBeHuje oapelyjyhe Henocro-
jame omoopema CaBeta 6e30emHocTH. TakBe MHTEPBEHITH]jE (KOje C€ CIIPOBOIE
0e3 onnyke CB) Ha3uBajy ce yHHIIATepaTHUM.

Opy’kaHa HHTEPBEHITH]ja Ha OCHOBY ojTyke CaBeTa 6€30€THOCTH, Y CMUCTY
I'maBe VII IloBesbe, npeacraBiba JO3BOJbEHU U3Y3ETAK O]l KOTEHTHOT IIpaBuia O
3abpanu ynorpede cuite. CaBeT 0e30€THOCTH TaKBY OIUTYKY MOXKE TOHETH Y CITyda-
Jy TEUIKUX ¥ MAaCOBHUX ITOBPE/IA JbYACKUX IIPaBa, MO/ OMIITHM YCJIOBHMA HEOTIXO/I-
HHM 3a TIpeay3uMame KOJIEKTHBHUX Mepa on cTpaHe CaBera 6e30emHOCTH. A,
Tana npedukc ,, XyMaHUTApHA UMa IPEBACXOHO JISCKPUIITHBHO a HE MPaBHO
3Hauerse.* OBaj paJ MpuxBara HABECHO MHUIIJBEH-E U O'PAHNYaBa Ce Ha YHHJIATe-
paiHy XyMaHUTapHY UHTEPBEHIIU]Y, 1a OU ce XyMaHUTapHa HHTEPBEHIUja MOTJIa
neduHUCATH Ka0:: ,,/Ipeititba cunom uiu yioiupeba cuie o0 clupare opaicase uiu
2pyiie 0pocasa, y yusy CUpeuasarsa Uil 3ayCilde/barbd MACOGHUX U HeWKUX Ho-
8pedd OCHOBHUX /bYOCKUX UpABa HOjedUHAYA KOjU HUCY OPACABHAHU OPIICcABe KOjd
uHtlepseHuwe, 6e3 UPUCTUAHKA OPIAHCcABe HA HUjo] epUutiopuju ce uHilepeeHyuja
ipedyzuma, u 6e3 oooopera Casetria bezoeonociuu YH.

[Nokynrahemo 1a ykaxeMo Ha OCHOBHE €JIeMEHTE IeUHHIIN]jE YHUIIATePAITHE
XyMaHUTapHE HHTEPBEHIIH]E.

1) OpyxaHa UHTEpPBEHIIMja — XyMaHUTApHA HHTEPBEHIM]ja TIOApa3yMeBa
yIoTpedy opyskaHe CHJIe, TI0 YeMy Ce M Pa3InKyje Ol CIMYHNX yCTaHOBA KOje 3a
UJb UMa]y HHTEPBEHIIHN]Y Y YHYTpAIlkhe MOCIOBE ApKaBa, ajli HECHACUITHUM
Mepama. [loctoje MUTIIbEHA Aa y TT0jaM XyMaHUTapHE HHTEPBEHH]jE Tpeda YKIbY-
YUTHU U IPETHY YIOTPeOe opykaHe cuiie. Y CBaKOM Cy4ajy, TeHepajHO Ce CMa-
Tpa J1a C€ y 0Baj KOHIIETIT He YKJamajy HeopykKaHe HHTEPBEHIIH]E MOy T MUPHUX
poTecTa, AUMJIOMATCKUX HOTA M CIIMYHO.™

2) Cy0jextn naTepBeHITHje — [l0ocTOj6 aKTUBHY U TTACHBHH CY0jeKTH XyMa-
HUTAapHe HHTEpBeHIUje."> AKTUBHU Cy0jeKTH Cy OHH KOjH JIOHOCE OIJIYKY H
CIIPOBOJIC MHTEPBEHIIN]Y Ha TEPUTOPHU]JU APYyTE ApKaBe, M TO MOTY OMTH JIpiKaBa,
rpymna apxasa uiu mel)yHapoaHa opraHusanuja. MelhyHapoaHe opranusanuje,
ouo pernonanue wiu OYH, ayro cy Oumne y3apkane U HUCY ce TI0jaBJbUBAIC ¥
yJI03u aKTUBHUX cyOjekara. OHe TakBy yJIOTY IPEYy3UMajy TE€K Yy MOCIEIH0j Jie-
neHrju XX Beka. OOMTHO ce oAy Iapajy cyojeKTH KOjU TIOHOCE OITYKY O HHTEP-
BEHIMjH ¥ OHU KOjH je Mpeay3umMajy, Maja Moxe Iohu u 10 pasMUMOUTIaKemha
— TaJia jenad cy0jeKkT JOHOCH OIIYKY, a IPYTH je CIpOBOIN Y Tpakch.'® ITacuBHM

Kolb., Note on humanitarian intervention,Affairs courantes et commentaries — Current issues and
comments, http://www.icrc.org/eng/assets/files/other/irrc_849 kolb.pdf, 119.

13 Munenko Kpeha, Meljyrnapoono jasno apaso, Beorpan 2010, 189.

14 b.Kpusokamuh, 55.

15 H.Panuesuh, 24.

16 [bid.
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Ccy0jeKTH Cy OHHM Ha UHjOj C€ TEPUTOPHjH CIIPOBOIH XyMaHUTapHA HHTEPBECHITH]a.
[lacuBHU cy0jeKT je npkaBa, U TO OOMYHO MOJIUTUYKHU, EKOHOMCKO U BOJHO Clia-
6uja. BaskHO je HAaTOMEHYTH J1a HE TIOCTOjU WHTEPBEHITH]ja YKOJIUKO Cce ApkKaBa
Mellla y TIOCJIOBE JieJia CBOje MOoMmyJanuje Koja je jeAHOCTpaHO IMporiacuia He3a-
BHCHOCT 0 Te apkaBe.!”

3) Xymanurtapau pasno3u — [lomTo XxymaHuTapHa HHTEPBEHIIUja 1yO0KO
3aUpe Y CYBEPEHOCT AprKaBe Ha THjOj TEPUTOPHUJU CE€ CIIPOBOIH, MOPajy ITOCTO-
jaT 030MJBHU PA3JI031 3a BEHO Mpeny3uMae. Pasmor 300r Kor ce HHTEpBEHUILE
je u conditio sine qua non OBe YCTaHOBE, jep aKO HE ITOCTOjH BaJhbaH pa3Jjior, OHJaa
MHTEpBEHIIM]a pecTaBba akT arpecuje.'® [locTuruyTa je carnacHOCT 1a pas3ior
3a mpeny3uMarhe MHTEPBEHIIH]jE MPENICTaBIba KPIIEHE JbYICKUX ITpaBa, aju HUje
CUTYPHO O KOM KBJIMTETY U KBAHTUTETY KpIICHa CE PAJIH.

Hajuenthe ce kao moBozI 3a MHTEPBEHIIH]Y HaBOIE 030¥JbHA M MACOBHA KpIIIe-
Ha JbYJCKHX IpaBa. To 3Hauu Aa HUCY OMJIO KaKBa Kpliewa nofo0Ha fa Oyay pas-
JIOT 3a Tpeay3UMame HHTEPBEHITH]je, Beh caMo OHa Koja nMajy oxpel)eHe KBaHTH-
TaTUBHE U KBAJUTATHBHE KapaKTepHCcTUKe. Tako ce TepMUH ,,030MIbHA” OTHOCH
Ha KBaJINTAaTHBHY, a ,,MacOBHA’ Ha KBAHTUTATHBHY 0coOMHY. Pa3Hu ayTopu moky-
1M Cy Ja Jajy OJITOBOP Ha IMHUTAkE KaJla Ce KPIICHa JbYJICKUX IPaBa cCMaTpajy
030MJEHHUM. YTIIAaBHOM C€ CMaTpa Ja Cy KpIliema 030ubHa OHAa kKana ogpehena
JIpyKaBa MacHUBHO KPIITM OCHOBHA JbYJICKa IpaBa (HIIp. MACOBHA yOUCTBA, TSHOIIM]T),
JIaKJIe TPAXKH Ce 3HATHO KpIIewme MehyHapomHor XymaHuTapHor npasa.'” Heku
ayTOpH MHUPOKO oapelyjy KpyT JbyACKHUX MpaBa Koja MOTYy OUTH pa3jor 3a XyMa-
HUTApHY WHTEPBEHIIN]Y, TBpAchu ma To Mory OUTH ,,Hemesa IMonyT TeHOLH A,
030MJPHHUX PaTHUX 3JI0YMHA, MACOBHOT YOHUCTBA, TOPTYPE, U MPUPOJHA CTAHA 110
Xob6coBoM cxBaramy (par cBux mpoTHB cBux)“.2? Ca mpyre cTpaHe, TEPMHH ,,Ma-
COBHA" 0JHOCH ce Ha Opoj )KpTaBa KojH je moroleH KpuiemeM JbyICKHUX mpasa. [a
OU KpITIeHh¢ OCHOBHUX JBYJICKHX TIpaBa OFIIO pa3iior 3a MHTEPBEHITH]Y, HE MOXKE CE
OJHOCHTH CaMO Ha IMojeInHe, 30JI0BaHe ciydajeBe Beh Mopa oOyxBatutu Behu
0poj Jbyau. OOMYHO ce He Tpenu3upa KOJIUKH je Taj Opoj, aJln TO HUKAKO HE MOYKE
OuTH jeHa 0co0a, Kao IITO je CUTYPHO Ja je y Cly4ajy MAJIMOHA YOUjeHHX CTaHOB-
uuka (cyqaj Kambore) maTepBeninja onpasaana.?! Jlakie, Hajsehu 6poj ayropa
JjeTHOCTaBHO UCTHYE Jla Tpeba Jja ce paid O MAaCOBHOM, Tj. paCIPOCTPamb-EHOM KpIle-
Y JBYICKHX TIpaBa 0e3 MoceOHOr Mojallmhemna yIoTped/beHuX n3pasa.??

17 Ibid.

18 Ibid., 31.

19 B.Kpusoxkamuh, 55.

20 Fernando Teson ,,The Liberal Case for Humanitarian Intervention®, Humanitarian Inter-
vention: Ethical, Legal and Political Dilemmas (Holzgrefe].L. — KeohaneR.O. eds.), Cambridge
2003, 95.

21 H.Panuesuh, 38.

22 Bug. unp.: Advisory Council on International Affairs-Advisory Committee on Issues of
Public International Law:Humanitarian Intervention (Dutch Report No. 13),The Hague, 2000,
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4) OncycTBO cariacHOCTH ApKaBe MPOTUB KOje C€ HHTEPBEHUIIIC — XyMaHH-
TapHa MHTEPBEHIIM]ja MTOCTOjH CaMO aKo JIpyKaBa Ha YMjOj TEPUTOPHUjH CE MPEeay-
3WMa HHje JaJia caryiacHOCT 3a TaKBY HHTEPBEHIIH]Y, Y CYIPOTHOM, aKO O00pEHe
MOCTOjH, Pey je 0 APYTOj YCTAaHOBU — MHTEPBEHIIM]U Y3 CArJIACHOCT APIKaBeE.

5) Yamnarepanmu3am — be3 003upa Ha Opoj apkaBa Koje YIECTBY]Y Y XyMa-
HUTAPHO] HHTEPBEHIIN]H, OHA OCTaje YHHUIIATepaIHa JOKJIE TOJl Ce Mpeay3uMa BaH
cuctema Y H. IIpo6mem 3Ha9aja omobpema OY H-a 3a mocTojame XyMaHUTapHE
WHTEPBEHIIUje TI0jaBUO CE TeK HAKOH HaCTaHKa OBE YHHBep3aiaHe MelyHapomHe
opranm3aryje. [Ipe Tora, y MehyHapogHUM OJHOCHMA HHUjE TIOCTOjajia OpraHu3a-
1Mja Koja Ou oyTyurBaJia 0 yrnoTpeou cuie, ocuM J|pyiiTea Hapoaa y nepuoay
n3mel)y mBa cBeTCKa para. AJH, Tajma oBaj ImpobieM HHje I0Ia3Ho 10 n3paxkaja.?
Hamnpen je HaBeneno 3amro HenocTojame ogodpera OY H cmaTpamo 3a eneMeHT
neuHUINje XyMaHUTapHe HHTEPBEHIIH]C.

Uak u mpucTaiuile XyMaHHTapHE HHTEPBEHIIU]e CBECHE Cy Jla C€ MOpajy
YBECTH CTPUKTHA OTpaHUUCH-a Kako O ce crpeuniie Moryhe 3moymoTpebe. To cy
3arpaBo onpel)eHr MPUHIIUITY TPeMa KOjiMa HHTEPBEHIUja Tpeda Jia ce yrpasJiba.
OgBe npuHITUIIE HaBena je MeljyHapomHa KoMUCH]a 32 HHTEPBEHITH]Y U IP)KaBHY
cyBepeHocrt (eng. International Commision on Intervention and State Sovereignty
— ICISS)**, u 10 cy, 6e3 HeKoT ofpeleHor pemocena:

1) Ilpurnun npaBor oBianrhema—MoCTaB/ba Ce MUTAKE KO MMa MPaBo Ja
onobpu opyxkany mHTepBeHIHjY? [Ipema ITosessm YH Caset 6e30emHOCTH je
opnamheH a ce 6aBU MUPOBHUM U O6e30eqHocHUM nuTamnuma. Mehytum, Cb nma
,[IPAMapHY‘alli He ¥ eKCKIIY3UBHY OJIIOBOPHOCT Y MaTepHUjH O4yBama MUpa U
0e30eqnocTu. [Ipema uin. 11 IloBesse, ogpelena opnanthema y TOM cMHUCITY ©Ma
u I'eHepanna ckymmTiHa — noxyie, CKyMIITHHA je oByiamheHa /1a TOHOCH TIpe-
MOpYyKe, HEe U MpaBHO 00aBe3He OANyKe. Y CBaKoM ciyuajy, Komucuja Hanasu na
HEMa IM03BaHHjer Tea Aa oJo0pu XyMaHUTapHy WHTEepBEeHIH]Y ox CaBera 6e3-
6ennoctu.?’ Mnak, y cly4ajy YHUJIATepajgHe XyMaHUTapHE HHTEPBEHIIHUjE HE
mocToju omiyka CaBeTa 6€30€THOCTH. ;

2) UcnpaBHa Hamepa — MpUMapHU LMJb HHTepBeH1Hje (0e3 003upa Ha 1py-
re Moryhe MoTHBe np»aBa KOje MHTEPBEHHIITY) Tpeba ma Oye 3aycTaBibame U
CIIpevaBambe JbyICKE MaTme?;

http://www.aiv-advies.nl/ContentSuite/upload/aiv/idoc/AIV_13 _Eng.pdf, p.29; Danish Institute of
International Affairs, 11; S.D.Murphy , Humanitarian Intervention: The United Nations in an Evolving
World Order, University of Pennsylvania Press, 1996, 17.

23 H.Panuesuh, 49.

24 The Responsibility to Protect, Report of the International Commission on Intervention
and State Sovereignty, December 2001, noctymHo Ha aapecu http.//responsibilitytoprotect.org/
ICISS%20Report.pdf (16.05.2014)

25 [bid.

26 Ibid.
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3) UcupribeHOCT CBUX CPENCcTaBa — Opy’KaHa HHTEPBEHIIH]a Mopa aa oymie
,,[IOCIIeAba ONIUja", TaKie Hajipe Tpeda Ja ce HCKOPUCTE CBa CPEACTBA MUPHOT
periema KpU3He CUTYAIIH]e;

4) Cpa3mepHOCT cpefcTaBa — 00MM, Tpajabe U MHTEH3UTET IUIAHUPAHE OpY-
JKaHe HHTEepPBEHIHje Tpeba ga Oyay Ha TOBOJEHOM HUBOY, aJTU HE M BUIIIE O TOTa.
Jaxie, Tpeba aa mocToju mponopuuja ynorpedbeHIX cpecTaBa (Cuie) 1 ujba;

5) Pazymam m3rien Ha ycnex — Tpeba yTBpAUTH Ja JIW TTOCTOJH pa3yMHa
HIaHCa J]a e BOJHOM MHTEPBEHLIMjOM TIONPABH, a HE MOroplia CTambe.

2. XYMAHUTAPHA UHTEPBEHIIMJA U1 [TIOBEJbA YH

XyMaHHUTapHa UHTEPBEHIIM]ja [TPeCTaBJba U3y3eTaK Of 3a0paHe MPETHE U
yrotpe0e cuie y Mmel)yrapogaum omqHocuma. OBo Hadeno ypeheHo je umaHoM 2
(4) TloBesve YH koju rnacu: ,,CBU WIaHOBH c€ y CBOjUM Mel)ycoOHUM oHOCHMA
y3IpKaBajy o MPEeTHE WIHN YIOTpede criie TPOTHUB TePUTOPHjATTHOT HHTETPH-
T€Ta WU NOJIUTUYKE HE3aBUCHOCTH CBAKE JIPKAaBC, UJIM HAa CBAKU APYI'M HAYUH
HecarjacaH ca nmuibesuma YH.?7 3abpana ymorpebe cuiie mpencTaBba HOPMY
Jjus cogens-a v moceyje yHUBep3allHy BaKHOCT. Mak, Huje ancoryTHe IpUpoje
Beh Tpmu m3y3eTke: KOIEKTUBHE Mepe Koje, y ckiany ca rinaBoM VII Iosesbe,
npenysuma CaBet 0e30eIHOCTH, HHIUBUAYATHY U KOJIEKTUBHY CaMOOJ0paHy
Mepe MPOTHB OMBIINX HETIPHjaTeJbCKUX JipikaBa. Tpehu nzyserax je uCTopHjcKe
MPUPOJIE TOIITO CE OTHOCH Ha OMBILIE HEMIPHjaTesbCKe 3eMbe Y pyroM cBETCKOM
paty. 11 ocHOBHO mpaBmiIo 0 3a0paHu ynoTrpede cuie, Kao ¥ U3y3€eLu Ol OBOT
npaBuiia, KOTEHTHE Cy MPUPOJIE, IITO 3HAUHU J1a C€ MOTY JepOTUpaTh caMo HOBO-
HAaCTaJIOM HOPMOM jus cogens-a (jus cogens superveniens).

3a BehuHy npaBHUKa, 1aJba paclpaBa o JETAIHOCTH XyMaHUTapHe HHTEP-
BeHIIHje je okoHuaHa. Humra y [loBesbu He maje MOTYRHOCT /1a jeHa TakBa MH-
TepBeHlMja Oyne nomymreHa. Mnak, ogpehena rpyna meljyHapogHompaBHUX
CTpy4Ymaka ce He ciaxe ca THM.?® Oko OBOT MUTama J0Ja3u 70 Cykoba /Ba
TJIEUIITA: KIACHYHOT M peaTuCTHYKOT. KilacCHuHO OpHjeHTHCAHU TUCIIH TIOPHYIY
MOCTOjambe MpaBa Ha XyMaHUTApHY HHTEPBEHIIH]Y mojazehu o1 HopMe 0 3a0paHu
ynotpebe cuie u3 wiana 2(4) IloBesbe, kKoja eKCIUIMITUTHO TpeaBula camo JiBa
usysetka®’. Heku mMel)y mrMa TBp/e 1 1a ce IPHHLUI HEHHTEPBEHIH]E Y3AUTrao

27 Charter of The United Nations, 10CTyIIHO Ha ajgpecu: http.//www.un.org/en/documents/
charter/(17.05.2014).

28 J.L Holzgrefe.“ The Humanitarian Intervention Debate®, Humanitarian Intervention —
Ethical, Legal and Political Dilemmas (Holzgrefe J.L. —Keohane R.O eds.), Cambridge 2003, 37.

29 AyTOpH KOjH OCIIOpaBajy JIOKTPUHY XyMaHUTApHE MHTEPBEHIUjE Cy, U3Mely ocranux:
lan Brownlie,”International Law and the Use of Force by State Revisited”, Chinese Journal of
International Law, 1/ 2002, 1-19;W.D Verwey ,”Humanitarian Intervention”, The Current Legal
Regulation of the Use of Force (ed.A.Cassese), 1986, 57-75.; Aaron Schwabach, “The Legality of
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JIO CTaTryca HOpPME jus cogens-a, Nakiie TAKBE HOpPME OJ1 KOje HHje AOMYIITEHO OfI-
crymame.’? Ca qpyre cTpaHe, peaaucTu ycko Tymade wiad 2 (4) [Tosesse.?! Y mpu-
JIOT CBOjOj TBpAKH 0 ToMe Aa [loBesba MMITUIIMTHO A03BOJbaBa XYMaHUTAPHY
WHTEPBEHIM]Y OHU MOCEKY 3a ofpejeHuM apryMeHTHMA.

[IpBu aprymenT 6a3upa ce Ha yckoM TyMaduewy wiana 2 (4) [Tosesbe. Tokom
XnaHor paTa HeKkH ayTopu (YrIIaBHOM aMepPUYKH) TBPIMIIU Cy Ja 4iaH 2 (4) ycno-
CTaBJba JCTUMHUYHY 3a0paHy U Ja Tpeba 1a ce TyMadH y KoHTeKcTy nesne [losesse,
Kao ¥ Aa 3a0paHa yrnotpeOe cuiie 3aBUCH 0J] (PYHKIIMOHNCAha CUCTEMA KOJICKTHB-
He 6e36ennocTu oz rinasom VII IMosesbe.*? TprcTanuiie XyMaHUTapHE HHTEPBEH-
1je TBpAe Ja ce 3a0pamyje caMo yroTpeda OHe CHila Koja yrpokaBa TEPHTOPH-
JjaTTHU MHTETPUTET WIIH TIOINTUYKY HE3aBUCHOCT JIP)KaBa, MITH KOja HUje Y CKIIay
ca nusbeBuMa Y H. XymaHuTapHa HHTEPBEHIIM]A j€ 10 BUMa yIPaBO MPUMED
TaKBe HHTEPBEHIIH]E KOja HE yTpokaBa HaIpe ] IOMEHYTE Ip)KaBHE aTpuOyTe U
He MPOTHBpEYH IHJbeBuMa Y H, ma je mpema Tome o3BosbeHa.>> Moske ce pehu 1a
OTIPaBIAaHOCT OBOT apr'yMEHTA 3aBHCH O]l CXBaTamba IIITa IPEJCTaBba TEPUTOPH-
JjAJTHM MHTETPUTET U MONUTHYKY He3aBUCHOCT onpeleHe 3emibe. [Ipucranuie xy-
MaHHUTapHE HHTEPBEHITH]jE OBE TTOjJMOBE CXBATajy YIKe, a IPOTUBHUITA CE OIIpeIe-
Jbyjy 3a mmpe TyMaueme. Kao mpumep yker Tymadema MoXke c€ HaBECTH TBPAbha
JI’Amara kojoMm je onpaBrao naBasujy CA /] Ha [Tanamy 1989.:”CA /] Hucy Hame-
paBaJie Jja KOJIOHH3Y]Y, aHEKCHPajy Ui npurnoje [lanaMmy HUTH cy TO ypaauie.
ITanama je Guita ¥ OcTajia HE3aBHCHA 3€MJba U TIPE a U MOCjIe HHTEpBEHIHje.” >
Canano pe3onyje u TecoH, Koju HABOIHU J1a aKO XyMaHUTapHa HHTCPBEHIIM]a HE
pe3yaTHupa TePUTOPHjATHIM OCBjarheM HIIH TIOIMTHYKUM TIOKOpaBamk-EeM, TIoTpe-

the NATO Bombing Operation in the Federal Republic of Yugoslavia”, Pace International Law
Review, 1999, 405-418.

30 Jianming Shen, “The Non-Intervention Principle and Humanitarian Intervention under
International Law”, HaBeneno mpema: Anthony D’Amato, “There is no Norm of Intervention or
Non-Intervention in International Law: Comments”, Faculty Working Papers, Paper 80, 2010, 33,
http://scholarlycommons.law.northwestern.edu/cgi/viewcontent.cgi?article=1079&context=fa-
cultyworkingpapers

31 AyTopH Koju ce 3allaKy 3a XyMaHUTapHy HHTEPBEHIIU]Y cy, uamely ocrannx: W.Michael
Reisman, “Humanitarian Intervention and Fledgling Democracies”, Fordham International Law
Journal, 18(3)/1994, 794-805.; D’Amato., “The Invasion of Panama Was a Lawful Response to
Tyranny”, American Journal of International Law 84/1990 , 516-524.; Julie Mertus, “Reconsidering
the Legality of Humanitarian Intervention: Lessons from Kosovo”, William&Mary Law Review,
41(5)/2000, 1743-1787.

32 Christine Gray, ,,The Use of Force and International Legal Order*, in International Law,
ed. by M.Evans, 2003, noctymnno Ha anpecu: http./www.jgu.edu.in/joss/PDF/TheUseofForceand-
thelnternationalLegalOrderinEvans(InternationalLaw).pdf (28.05.2014)

33 Bu. mnp.: Richard Lillich, “Intervention to Protect Human Rights”, McGill LawJournal
15(1969),205-219.; Anthony Aust, Handbook of International Law, Cambridge University Press,
2005, 231.; Francis Kofi Abiew, The Evolution of the Doctrine and Practice of Humanitarian Inter-
vention, The Hague-London-Boston, 1999, 95.

34 Anthony D’Amato, The Invasion of Panama Was a Lawful Response to Tyranny, 520.
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IITHO je TBPANTH Ja je 3abpamena uaanoM 2(4). Mako je oBaj apryMeHT TOApKaH
O]l CTpaHe pa3HHUX CTPYUmaKa, Mel)yHapOIHU CYIOBH ¥ MHTEPHAI[MOHATHH TTPaB-
HUIM HUCY TIOKa3aJIi CIPEMHOCT Jla HA OBaj HAYWH OrpaHUye JIoMallaj djaHa
2(4) Ilosesbe.

Ca gpyre cTpaHe, TPOTHBHHUITY XyMaHUTapHE HHTEPBEHIIH]E ONPENCIbY]jy e
3a mupe TyMauewme Tekcta [losesbe. Tako, [llen (Shen) cmarpa na ,,repuTopujaiHu
WHTETPUTET" He MOXKE OUTH TyMaueH yCKO TaKO Ja C€ jeJIMHO OJJHOCH Ha HEOTY-
husocT apxasue Teputopuje. OH ce Mpe 0JHOCH Ha TEPUTOPUjaTTHU CYBEPEHUTET,
JIOCTOjaHCTBO W HETIOBPEAMUBOCT TeputopHje. CINIHO TOME, ,,TTIOJTUTHIKA He3a-
BUCHOCT HE TIO/Ipa3yMeBa caMo O4yBame Baje y HeKoj ApkaBu. OBaj TepMHUH
00yxBaTa 1 MOJIMTUYKH HHTETPUTET JIPIKABE, FIbeHO TOCTOJAHCTBO M CYBEPEHOCT
Jla yIIpaBJba CBOJUM YHYTPAIIKBUM U CIIOJBHUM TIOCTIOBUMA 0€3 HKAKBOT CTPAHOT
yrmTama.® Takohe, IllaxTtep cMaTpa 1a HHTEPBEHIIHM]jA, HAKO KPaTKOTpajHa, Mo-
Bpehyje CyIITHHY TepUTOPHjalTHOT UHTErpUTeTa (IPaBO ApXKaBe Ja KOHTPOJIUIIES
MIPUCTYT CBOjOj TepuTopHju). CIIMIHO, Kaa CTpaHa cujia 30aIly BJIaTy HE3aBUCHE
JIp’KaBE PaJIU Ce O aKTY KOjH je YIIEPEH MPOTUB MOJUTUYKE HE3aBUCHOCTH JIPIKaBe.

VY npuiior CBOjUM TBpPhaMa MPOTUBHUIU XyMaHUTapHEe HHTEPBEHIIN]E Ha-
BOJIE U TIO3HATY TIpecyay MelyyHaponHor cyna npasne y cinydajy Kpdcku kanam,
kojoM je oBaj Cyn oxbartiio TBpamwy Benmke bpuranuje na je ieHa oneparuja ykiia-
HBamkha MUHA Y aJI0aHCKUM TePUPOPHUjaTHUM BOjIaMa y CKJIIaay ca wiaHom 2(4) [lo-
BEJbE jep HE yIpOKaBa HA TEPUTOPHjAITHUA HHTETPUTET HU IOTUTHYKY HE3ABUCHOCT
AnbGanuje.’’ Cyn je 0Bako yCKO TyMauere 010aIlio, M HaIllao Jia je JOKTPHHA WH-
TEPBEHIIH]e OIacHa jep je o MPUPOIH CTBAPH Pe3epBHUCaHa 32 HajMOhHHje IprKaBe.
Oga npecy/a Ayro je Ouiia TyMadeHa Ha pa3juvyuTe HAuWHE, HUIH KA0 MOTIYHO
ombanuBame YCKOT TyMadema diaHa 2(4) [loBesbe, nin Kao oxbanmBame caMo
aprymenTa Benuke bpuTtanuje y KOHKpETHOM cly4ajy.’

Morto 61 ce 3aKJBYUNTH JIa TEKCTyaTHO TyMadewne wiana 2(4) [loBesse nmmax
HE JIaje KOHa4YaH OJITOBOP Ha MUTAE JISTAJTHOCTH XyMaHUTApHE HHTEPBEHIIU]C.
[Inpe Tymaueme BHUIIIE OATOBapa MpaBHOj CUTYPHOCTH KOja HaJlaXke Ja yrmoTrpeda
cuJie He Oyjie mpeaMeT apOuTpapHUX TyMaderwa u quckpenyje. Mnak, o6a Tyma-
yema Cy y CKJIaay ca TekcToM uiana 2(4) [loseswe.

Taxkole, mocToje MuLIbEHa Aa 300T n3pasa ,, Wil Ha OMIIO KOjU IPYTH HAYMH
cympoTaH nmuJbeBuMa Y H xoju je yrorpebsbeH y 3aBpirHoM aery 9. 2 (4) [losesbe,

35 Fernando Teson, Humanitarian Intervention: An Inquiry into Law and Morality, Trans-
national Publishers, New York1997, p.151.

36 J.Shen, The Non-Intervention Principle and Humanitarian Interventions Under International
Law, y H.Panuesuh, 282.

3 International Court of Justice, The Corfu Channel Case (Merits), April 9. 1949, noctymHo
Ha aapecu:http.//www.icj-cij.org/docket/index.php?pl=3&p2=3&k=cd& case=1&code=cc&p3=90
(30.05.2014)

38 Christine Gray, International Law and the Use of Force, Oxford, New York, Oxford Uni-
versity Press, 2008, 32.
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TTOMEHYTH 4JIaH 3a0pamyje camo ynoTpeOy OHe CHJIe Koja je y HeCarIaCHOCTH ca
msbeBuMa Y H npokinamoBanum y npBoM wiany [losesse. Tlowito je jenan ox
nnsbeBa Y H 3amtuTa JbyACKUX MpaBa, XyMaHUTapHa HHTEPBEHIIH]ja HE MOXeE Ja
noTnaja nox 3abpany y 4i. 2 (4) jep ce v mpeny3umMa paju 0CTBaperha OBOT IIHJba.
Axo CaBeT 0e30eTHOCTH HE pearyje U He CIpeYrd MaCOBHE TIOBPENE JBYIACKUX
npasa, Ip’KaBe MMajy IpaBo Ja To ypaje 0e3 keroBor ogo0pema. TakBo cxBaTame
HUje MPUXBATJBUBO U3 BUIle pazjora. [Ipe cBera, mpucranuiie XyMaHUTapHe UH-
TEpBEHLIMje ce MO3UBajy Ha HeKe LubeBe YH na Ou ompaBaanu oBakBy HHTEP-
BEHIIN]Y, He Boaehu mpuToM padyHa Aa moctoje u apyru nusbeBu Y H. Tako, JlaH-
CKM MHCTHUTYT cMarpa Aa ce reHepainno gopmynucanu uub u3 ui.l (3) HuKaKo
HE MOJKE M3jeTHAYNTH ca INJFEM OdyBarba MeljyHapOoIHOT MUpa U 0€30€THOCTH
KOjH je KOHKPETH30BaH KPO3 jacHy 3abpaHy ynoTpebe cuie y melyHapoaHuM
omrocuma.*? Tlopen Tora, mojeuHau ayTopu mpuMehyjy 1a BE3HHK ,,IH" y pede-
HUILM ,,WJTM Ha OMJIO KOjU APYTH HAUYMH CyNpoTaH nuibeBuMa Y H nma cBpxy aa
TIOTTYHH, TIPE HETO J1a YCIIOBH, 3a0paHy Heofo0peHe yrmoTpede opykane cuie. Jla-
ke, kpearopu [loBesbe mmanu cy Hamepy Aa 3abpaHe IpkaBama yrnoTpely cuie
KaKO MPOTUB TEPUTOPHjATHOT HHTETPUTETA U MOJIUTHIKE HE3aBUCHOCTH JPYTHUX
Jp’KaBa, TAaKO ¥ Ha OMJIO KOjU APYTH HAUYMH KOjH HHje Y CarJIaCHOCTH ca yHarmpe-
hemeM spyackux mpasa. Takohe, momajy na je cynmpoTHa HHTEpIIpeTaIija OBor
unana [loBesse aBanyT ondujeHa ox crpaHe MelyynapoaHor cyaa mpasue.*!

Jlakie, KOpeKTHO TyMauerme TekcTa Hamaxe na ce €wiad 2(4) [loBesbe cxBaTu
TaKo Ja 3a0pamyje CHITy Koja je yrepeHa NpOTHB TEPUTOPHjaTHOT HHTETPUTETA
WJIU TIOIUTHYKE HE3aBUCHOCTH JpKaBe, M KOja HUje Y CKIaay ca nuspeBuma l[lo-
BeJbe. YKOIHMKO ynotpeba cuie He noBpelyje TepuTopujaiHi HHTEIPUTET WITH
MOMMTUYKY HE3aBUCHOCT, aJIi je y CYIPOTHOCTH ca nujheBruMa [loBesse, nmax je
HeJerajHa.

3. 1PYI'U MEBYHAPO/IHU YI'OBOPU

[open IloBesbe YH Tpeba pasmoTputu U apyre MelhyHapoIHe yroBope 3a
KOj€ y TEOpHjH BJaJa MUILJBEHE []a MOTY IOCIY>KUTH Kao IIPAaBHU OCHOB 32 XyMa-
HUTapHY HHTEpBEHIHU]jy. Flako OBH YrOBOpH HE TIOMHIbY H3PHUNUTO XyMaHUTAPHY
WHTEPBEHIIN]Y, HEKW ayTOPHA CMaTPajy J1a UIaK OTBapajy MOTYRHOCT 3a WHTEPBEH-
Ujy y UJbY CIIpeyaBama KpIIeHmha JbYACKHX MpaBa.

KonBeHmuja o cipevaBamy U KaxXmbaBamy 351049iHa reHonua (1948) monekan
ce TyMayH Ha Ha4HH Jia 0Xpadpyje Ui 103B0JbaBa MHTEPBEHIIN]Y TPOTHB T'€HOLIU-
JAJTHUX PEXKHMMa, ILITO Ce 3aCHUBA Ha uiaHy I, koju rmacu: ,,CTpaHe yroBOpHHULE

39 H.Panuesuh, 286.
40 Danish Institute of International Affairs, 82.
41 J.L.Holzgrefe, p.40.
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CaXy Ce J1a je TeHOIU I, ONJIO A je TIOYNHLEH Y MUPY FUTH PaTy, 3JI0YMH IIpemMa
MeljyHapoiHOM TIpaBy U 00aBe3He Cy 1a ra crpede u kasue'.*? [lojenuHu uHTEp-
HaIIMOHAJIMCTH CMaTpPajy Ja OBaj YjaH IMpyrKa TOBOJHHO MOKprhe 3a aprkaBe aa y
UJBY ,,CIPEUYaBAba U KaXKEbaBaha“ 37I0YMHA FEHOLMIA TPUOErHY OpykKaHo]j crn.
JaBspa ce auiema a v ce 0BO oBJamrhemse ApKaBa OHOCH Ha yIIOTPeOy opy KaHe
CHJIE ITPEKO Ip’KaBHUX T'PaHMIA, UM C€ y BUAY UMajy HEHACHIIHE Mepe OMHCaHe
y mpeocTanom Aeny KoHBeHIHje, MOMyT Mponecynpama, eKCTPATUKIIAje UITH
eKOHOMCKHX caHKuuja. [Ipema KoHBeHIIMjH, CTpaHe YyrOBOPHHIIE MOTY CIIPEUUTH
aKT TeHOIM/Ia jeTMHO TTO3MBakeM HaIeKHUX oprana Y H ma nmpexy3my akiujy
KOjy OHH cMaTpajy oarosapajyhom.*4Jlakie, Hemajy mpaBo Ha YHHUIATEPAIHY
yroTpeOy opysxkane cuire. Ocum Tora, yak 1 ga KonBenruja opiamhyje yroBop-
HUILE Ha ynoTpeOy opy’kaHe CHuJie paJyl ClipeuaBamka I'eHOLU/a, TakBa oApenda
Om Ona HUIITaBa jep je y cynpoTHocTH ca uianoMm 103 IToesbe Koju H3pUINTO
npensuha aa ,.y ciydajy cykoOa usmely o0aBe3a unanune YjeAumbEHUX HalUja
Ha OCHOBY OBe lloBesbe 1 BUXOBHUX 00aBe3a Ha OCHOBY OMJIO Kojer npyTor Mehy-
HapOJHOT criopa3yMa, nmpesary he uMatu muxoBe o06aBese u3 [losesse™.* Crpe-
YyaBame TeHOIN/Ia MOXKE CE OCTBAPHTH M IPUMEHOM OpY>KaHe CHIIe, aJTH CaMo IO
YCIIOBOM Ji1a TakBY akiujy ogoopu Casert 6e30ennocT Y H.

Cge uetnpu JKeHEeBCKe KOHBEHIIH]E YV 3ajeTHUYKOM WiaHy | MO3WBajy yro-
BOpHHUIIE A2 ,,[IOIITYjy ¥ 00e30e/ie momToBamke™ OBUX KOHBEHLIMja. AKO Johe 10
temknx noBpena Kousennuje u [Iporokona I, yropopuuiie nmajy obasesy aa
,»JIEITY]Y, 3ajeIHUUKH U TI0jeJUHAYHO, Y cCapamby ca YjeIUmbeHUM HallhjaMa U 'y
ckiany ca [loBesbom Yjenumenux Harja®, Jlakie, yKOJIUKO CY TIOYHEHCHE TEITKE
noBpeze MehyHapoJHOT XyMaHUTapHOT [TPaBa, ApiKaBe Cy y 00aBe3u 1a Mpeay3my
TI0jeIMHAYHY WITH 3ajeTHUYKY aKIHjy Y capaJrbl ca YjenumkbeHUM HallijaMa i 'y
cknany ca [losessom (IIpoTtokon I, unan 89). Ox 3Ha4aja 3a OLEHY JETaTHOCTH
XyMaHHTapHe WHTEepBeHIHje cy U JlomaTau nmpoTtokonu u3 1977. roguue. [Ipema
[IpeamOynu Jlogataor npoTtokona I, ,,Hujenna ogpenda osor IlpoTokona mnu
JKeneBcknx koHBeHITH]ja o 12. aBrycta 1949. roguHe He MOXe OUTH MPOTyMa-
YyeHa TaKo Jia OlpaB/aBa M ogo0paBa OMIIO KOjU aKT arpecuje WiH ApyTre yIo-
Tpebe cuite Koju HUje y ckaany ca IToBessoMm Yjenumenux Hanmja... .4 Y. 3 Jlo-
natHor npotokoina Il 3a0pamyje no3uBame Ha OUIIO KOjy HBeroBY 0Apendy y LHJbY
yrpoXaBama CyBepeHUTETa AP KaBa, TN PaIy ONpaBiIamka Onio Koje Ipyre nHTep-

42 Tan Hurd, ,,Is Humanitarian Intervention Legal? The Rule of Law in an Incoherent World “,
Ethics & International Affairs, 25/2011, 299.

4 Bugeru: William A.Shabas, Genocide in International Law, Cambridge, 2000, 496;
Matthew C. Waxman, Intervention to Stop Genocide and Mass Atrocities, Council on Foreign
Relations, Council Special Report 49, 2009, 9.

4 Ynan VIII Kousenuuje

4 H.Panuesuh, 308.

46 Ibid., 306.
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BEHIIH]je Y OpYKaHH CYKOO HITH y YHYTPAIhE OJHOCHO CIIOJHHE TIOCIIOBE JIPIKABE
yroBopuuie. Yaumajyhu y o03up oBe oapende, MOXeMO 3aKkJbyduTH J1a JKeHeBcke
KOHBEHIIM]E HE CaMO Jia He MOTY TOCITYKUTH Kao IPaBHU OCHOB yHHJIATEpaliHe
XyMaHUTapHe HHTEPBeHLUje, Beh TakBe MHTEPBEHLIN]jE UMILTUIIUTHO 3a0pamyjy.

Yrosopu o ocauBamy Opranusamnuje amepuukux apxasa (OAJl) u Adpuu-
ke YHuje (AY) Takohe ce y Teopuju HaBo/Ie Ka0 MOTyhu OCHOBH JIOMYIITEHOCTH
XyMaHHTapHE HHTEPBEHITH]E, jep oMoryhaBajy mpeny3uMame MPpUHYIHE KOJICeK-
THBHE aKI[Fje MPOTUB CONMCTBEHUX Ap)KaBa wiaHuia.*’” YcraBHU akT Adpruke
VYHuje cTBapa ,,ipaBo YHUje J1a HHTEPBEHUIIE Y JprKaBaMa YJaHHuIaMa CXOIHO
oy CkynmtuHe AY y TEIIKUM OKOJIHOCTHMA, MOMYT: PATHUX 3JI04HMHA, T'e-
HOIIM/IA U 37I09MHA TIPOTHB YOBEYHOCTH. S OBO HHje MHIMBHIYaIHO PABO ApKa-
Ba WiaHWIIa Beh KOJIEKTUBHO MIPaBO YHH]E, TAKO JIa HE MOXKE J1a MOCTY KU Kao IpaB-
HHU OCHOB YHHUJIaTepaJIHE XyMaHUTapHe HHTepBeHInje.** AY joI Huje KopucTria
cBoje opnamrheme, ainu 1o ceeMy cyaehu oHo cTBapa MpaBHO JO3BOJbEHY Moryh-
HOCT XyMaHHTapHe HHTepBeHIHje Mehy npxaBama unanuiama. Ca npyre cTpase,
[Noeesba OA/] He e TaKO JAJIEKO: OHA U3PUYHTO 3a0pamyje HHTEPBEHIU]Y Y YHY-
TpalEbe U CIIOJBHE MOCIIOBE IPYTe ApsKaBe, U3 OmiIo Kojux pasnora.”’’ Amu, Opra-
HU3alyja ce Takohe obaBe3yje Ja moapkaBa AEMOKPATCKY BIIaJIaBUHY Y JIpiKaBamMa
YJaHUIaMa, OIICYjyhn 1eMOKpaTcKy BIagaBHHY Kao HEOIBOJUBY O ITOMITTOBAha
JbyICKHX MpaBa.’! OBHU eJleMEHTH MOTJIH OU J1a TIOCTY Ke Ka0 OCHOB ITpaBa Ha HH-
TEPBEHIIN]Y Y IIUJBbY 3aIITUTE JBYJICKUX MpaBa B JEMOKpaTHje, add TO j& Majo
BepoBaTHo. [Ipe ce moxe pehu na OA/Jl uma opnarntheme 1a ocyau Biaay ApKaBe
YJTaHHUIIE KOja KPIIH JbY/ICKa IIPpaBa, i He | Jia pey3Me OpyKaHy HHTEPBCH-
1IUjy: HajBUIIIE IIITO MOXKE 4 YPAJIH j& JIa UCKJbYUH TaKBY JPIKaBY U3 OpraHu3allyje.

4. OBMYAJHO ITPABO

[NocToje MuNIbEWHA ]a OCHOB yHHJIATEpaJHE XyMaHUTapHE HHTEPBEHIIU]jC
Tpeba moTpakuTH y oondajaom mpasy. [Ipu ToM, mocToje ABe MIKONIe MATIIIBEhA.
[o jemHoM, MpaBO Ha XyMaHUTAPHY MHTEPBEHIIU]Y IMOCTOjaJIO je Kao oOuuajHa
HOpMa 1 Tipe ycBajama [loBesbe YH 1 HacTaBmIto je 1a ersucTupa napajierHo ca
TUM yroBopom. Ca apyre cTpaHe, 10 HEKUM WHTEPHAIIHOHAIUCTUMA HE TIOCTOjU

471.Hurd, 300

48 Constitutive Act of the African Union, Article 4(h), noctymnHo Ha anpecu: htip:/www.
au.int/en/sites/default/files/ConstitutiveAct EN.pdf, (25.08.2014).

49 1.Hurd, 300

30 Tekct [MoBesbe ocTyNaH Ha ajgpecu: http://www.oas.org/dil/treaties_a-41_Charter_of _
the_organization_of american_States.htm#tch2 (28.05.2014)

St Inter-American Demokratic Charter, September 11, 2001 Lima, Peru, http:/www.oas.org/
charter/docs/resolutionl _en_p4.htm (27.05.2014)
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KOHTHHYUTET u3Mel)y TpaIuiiMOHaTHOT 0OMYajHOT ITPaBa Ha XyMaHHUTapHY HHTEp-
BCHIIU]Y U JaHAlllhe 00n4ajHe HopMe. >

Kako Ou momnu 1o onroBopa Ha MUTamke Jia JIF je MpaBo Ha XyMaHUTApHY
MHTEPBEHLIU]y MOCTAN0 A0 00OMYajHOT MpaBa, MOTPEOHO je 1a pa3MOTPUMO Ja
JIV Cy UCITYF-€HH YCIIOBH 3a HacTaHak oOndaja. [lomrTo je 3a HacTaHak oOWyajHOT
MpaBUJIa HEOIIXOIHO TIOCTOjarhe JIBa €JIEMEHTA, MATCPHUjaITHOT (COrpus), KOjU MPe/I-
craBiba onpeheny mpakcy, U cy0jeKTHBHOT (animiis) KOjU TTOIpa3yMeBa CBECT O
o0aBe3HOCTH, 00a 0Ba eyleMeHTa Ouhe ucnuTana qa Ou ce yTBPAMIIO Aa JIH je 3aucTa
HaKoH ycBajama [loBesbe YH mommmo 10 cTBapama 0OMYajHOT TIpaBa Ha yHUJIATE-
panHy XyMaHUTapHy uHTepBeHIH]jy. [locTaBiba ce mUTame MITa YNHH MPAKCY
IIpXKaBe y CMHUCITy MaTepHjaIHOT ejleMeHTa obndajHor npasuia? Komucuja 3a
Mel)yHaponHO paBo HaBena je cieaeha ToKyMeHTa Kao J0Ka3 O MOCTojamy Mehy-
HapoIHOT 0OWYAjHOT TIpaBa: ,, YTOBOPH, OUIYKE HAITMOHATHUX U MehyHapoaHux
CyJ0Ba, HAllMOHAJIHA JIETHCIATHUBA, TUIIJIOMATCKa KOPECTIOACHIIN]a, MUILIbEHha
HAI[MOHAITHUX MTPaBHUX CaBETHHKA, ITpaKca Mel)yHapoaqHux opranusanuja.”?

Ja Ou mpakca Ouia KOHCTUTYTUBHH €JIeMEHT 00ndaja, moTpeOHO je 1a UCIy-
maBa onpehene kBamutete. To cy 3ampaBo oxpeleHn yciioBH, KOju ce ca CTAaHOBH-
LITa BbUXOBE IPUPOJE MOTY MOJACTUTH Ha KBAHTUTATUBHE U KBanuTaTuBHe. Haj-
npe, TpakH ce Jia mpakca apxasa Oye wpajra n otwina. To cy KBAHTUTATUBHH
ycnoBu. OBe KapakTepucTuke Ouhe ucnurane f1a 6u ce yTBpAUIIO Aa JH MOCTO-
jeha mpaxkca 3a10BoJbaBa yCIIOBE 32 HACTAHAK OOMYAjHOT TIpaBa Ha XyMaHUTApHY
WHTEPBEHIIH]Y.

4.1. TpajHOCT M OIITOCT MpaKce

Ca BpeMeHCKOT acrekTa, noTpebHo je na npohe oapehenu nepuon ga o6u
MOTJIH JIa TOBOPUMO O TPAjHOCTH Ipakce. Y KIaCHYHOM Mel)yHapoaHOM mpaBy
3axTeBaJo ce Ja rnpakca Oyne ayrorpajua. [lanac je 3axTeB 3a qyrorpajHourhy
TpaKce U3ryoro CBOj pallMOHAJHU OCHOB jep NpKaBe MHOTO demrhe cTymajy y
KOHTaKT HEro IITO je TO OWJIO Clly4aj y KJIIACHYHOM IIPaBy, TAKO Ja HHUje MOTPEOHO
J1a mpolje MHOTO BpeMeHa J1a Ou HacTao obndaj.>* To je JoBeo 0 cTBaparma T3B.
,»AHCTaHT" 00MYaja, KOju HACTajy Y PeJaTUBHO KPAaTKOM IIEPHOAY Ca OCJIOHIIEM Ha
pe3oIyIHje TOHeTe y OKBUPY MejyHapOIHUX OopraHu3aliija, moceoHo y Opranu-
3aluju yjenumbeHnx Hanuja. Ca cTaHOBHILTA Tpajamka, MOIIIo Ou ce pehu 1a npak-
Cca HCITyHaBa YCJIOB 32 HaCTaHAaK 0OMYajHOT IIPaBa Ha MPely3uMamke XyMaHHTapHe
uHTepBeHuuje. TakBa nmpakca moctoju Beh Tpu 1 1o AeLeHuje Y3 TOCTOjamke oape-

52 H.Panueswnh, 310.

3 Bugern: Yearbook of the International Law Commission, Vol.I1, p.368, http://legal.un.
org/ilc/publications/vearbooks/Ybkvolumes(e)/ILC 1950 v2 e.pdf(27.08.2014).

34 M.Kpeha, 89.
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heHor KOHTHHYHTETA, jep Ce CKOPO CBaKe METICHH]e IECHJIA 10 jeHa XyMaHUuTapHa
UHTEPBEHIIHja.>

IIITo ce THYe OMIIITOCTH Mpakce, MOTPEOHO je 1a O0MIajHO TIPABHIIO TIPHXBa-
Tu BehuHa apxasa. Y usBemtajy MehyHapoHor yapyKema paBHUKA Kaxe ce
Ja TIpakca Mopa OMTH ,,paclpoCTpam-eHa U perpeseHTarusHa‘. > Jlakire, moTpe6HO
je na Oyne ykJbyueHa Behuna npkaBa. To He 3Ha4M J1a ce TPaXKH Jla CBE JpKaBe
Oyay ykJbydeHe y TaKBO MOHAIIAKE, ,,[Tpakca He Mopa Jia Oye yHUBep3aHa...
OINIIITa MpaKca je JoBosbHa™ >’ BehnHa o k0joj ce pamau Tpeda aa Oyje penpeseH-
TaTWBHA, JaKJie BehuHa y K0joj CY 3aCTYIJLEHU CBH TJIAaBHH NPaBHU CHCTEMH U
HUBHIIM3aLMje caBpeMeHor cBeTa. [lo peunma MelyHaponHor cyza mpas/e npak-
ca Mopa ,,yKJBYYHUBATH OHE JP:KaBe UM Cy HHTEpeCcH MoceOHO morohenn™,®
Kputepujym pernpe3eHTaTUBHOCTH MMa JIBa ACTIICKTa — IIO3UTUBHY U HETaTUBHHU.
Ilo MO3NTHBHOM, YKOJIMIKO Cy CBE TIOCEOHO 3aMHTEPECOBAHE JIPJKaBe 3aCTyTIJheHE
y Ipakcu uiu ce mpehyTHO ca lOM cllaxy, HHje MOTPeOHO 1a yuecTByje Behnna
npxkaBa. Ca HETaTUBHOT acleKTa, HaCTaHaK 00MYaja MOke Jla cripeun oapehena
Ba)kKHA JIpKaBa.>’

JemHOOOPA3HOCT, Tj. KOH3UCTEHTHOCT O pel)eHOT TIOHAITaka 3HAYH Ja JpiKa-
Be KOje Cy yKJbyY€HE y CTBapame oOnuaja Tpeba Ja ce MOHAIIAjy Ha UCTOBETaH
HAYWH y UCTHM WJIM CIITMYHUM cuTyanrjama. [Ipema n3Bermrajy KomureTa, mpakca
,,MOpa OUTH CTBAPHO jeIMHCTBEHA, HHTEPHO U KOJIEKTUBHO . J]a Ou mpakca Ouia
WHTEPHO jeINHCTBEHA, TOTPEOHO je a cBaKa ApiKaBa UHhje ce IMOHaIIamke IIocMa-
Tpa Tpeda Jja MOCTyMa Ha UCTH HAYKMH Yy CBUM CHTYyallljaMa y KOjHMa je YKJby4eHa
y Ty npakcy. KomekTuBHa jeqHOOOpa3HOCT 3HAUM J1a CE pa3IUdIuTe Ip)KaBe He
cMejy CymITUHCKH apyraunje nonamat.®’ Umajyhu y Bugy pasiore 360r Kojux
ce Hajuenrhe mpexy3nMa XyMaHUTapHAa HHTEPBEHIIH]ja, KAa0 U MPAKCY JpXKaBa,
TEILKO /I j€ 0Baj YCIJIOB 3a HACTAHAK 00MYaja HCIYbEH. YIIPKOC KPIICHY JbYICKHX
IpaBa y MHOTMM 3eMJbaMa XyMaHHUTapHa HHTEPBEHIH]a je u3ocTana.’! Ouurienan
npHUMeEp je MoIuTHKa anaprxejaa y Jyxxuoj Appunu. Takohe, y Typckoj mocToju
nporamame Kypa xoje je cypoBuje, IyroTpajHHje U MAaCOBHH]jE OJ] IIpOramarba

55 H.Paunuesuh,.320.

3¢ International Law Association, Final Report of the Commitee on Formation of Customary
(General) International Law (Statement of Principles Applicable to the Formation of General Cu-
stomary International Law), London Conference 2000, Principle 13, 21.

57 Ibid., Principle 14, Commentary (a), 24.

58 International Court of Justice, North Sea Continental Shelf Case, 1969, (Judgment),
20.February 1969, para.74.

¥ ILA Commiteee Report, Principle 14, Commentary (e), 26.

0 Jbid., Principle 13, 21.

61 Tako, Mapdu Halla3u jia HeMa KOHCeH3yca Mehy apxkaBama jia Y H, pernonasne opraHu-
3aImje WK Ip:kaBe UMajy 00aBe3y HHTEPBEHIIH]je 0 00MYajHOM IpaBy HUTH Ja IpaKca TO JOKa-
3yje, a 3aTUM HaBOJM JIUCTY 29 apxaBa y KojuMa Mel)yHaposiHa 3ajeiHUIIa HUje HHTEpBEHUCAIA
YIPKOC MacOBHOM KpILICHY JbyICKHX MpaBa y THM aApkaBama: S.D.Murphy, 296.
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Anbanamna Ha KocoBy, a XxyMaHWTapHa HHTEPBEHITH]A je UTIAK ITPeay3eTa IPOTHB
Jyrocnasuje a He npotuB Typcke.®?OBu mprMepr HaM FOBOpPE J1a PETKO, CKOPO
HUKaJ JI0 Tpely3uMarha MHTEPBEHIIH]E T0Ta3d U3 YNCTO XyMaHUTapHUX PasJiora.
Hanpotus, ap>xaBe ce o1yuyjy Ha MHTEPBEHIM]Y Palu 3alITUTE CBOjHUX HAIIHO-
HAJTHUX HHTEpeca, Ta ce JelIaBa 1a y HeKOj 3eMJbH JIoh)e IO TEIIKOT KPIIekha Jby/I-
CKHX TIpaBa a 1a Ha TO HUKO He pearyje 300r HemocTojama nHrepeca. M3 nocanaiime
TIpaKce ApKaBa jJaCHO C€ MOYKE YOUUTH IMOTIYHO OJICYCTBO HHTEPHE jETHOOOpA3HO-
ctu. [Ipumepa paau, senuke cuite nonyT CAJl, Benuke bputanuje u @panirycke
“MaJe Cy KamanuTeTa J1a y ApyTHM JeJIOBUMa CBeTa MPEAy3My akIHje Kao OHe y
HUpaky u JyrocnaBuju, ainu oHe TO HUCy yunHmie. Takole, 0 KOJIEKTHBHO] je/i-
HOOOPA3HOCTH Ce He MOYKe HU TOBOPHUTH. J[a O 1mocTojama TakBa KOH3UCTEHTHOCT,
noTpebHO je Aa ce Ap)KaBe Koje Cy pelieBaHTHE 3a MUTake XyMaHUTapHE HHTEP-
BEHITHje TIOHAIIAjy Ha ICTOBETaH HaunH. MeljyTum, To HHje cirydaj. Y mociepaTHOM
nepuony, Pycuja u Kuna HujenHoM HUCY Ipeny3elie XyMaHUTapHy HHTEPBEHIIH]Y
M yBEK Cy ce MPOTHBHJIE TAKBOj MTPAKCH APYTUX AprkaBa. V3 cBera HaBeAEHOT MOXKe
Ce 3aKJBYUMTH Ja HE MOCTOjH KOH3UCTEHTHOCT MpaKce (HM MHTEPHO, HU KOJICK-
THBHO) IIITO jé CMETH-a 32 HAaCTaHaK 0OWYajHOT TIpaBHUJIa.

4.2. CBecT 0 MPpaBHOj 00aBE3HOCTH

CaecT 0 IpaBHO] 00aBE3HOCTH (0pinio juris sive nesecitatis) MpencTaBIba
CyOjeKTHBHH €JIeMEHT y MpoLecy HacTajamba odndajHor mpasuiia. Jla Ou nmpakca
rmocTaja 00M4ajHO MPaBUIIO, IOTPEOHO je 11a je IpaTu yoeheme o mpaBHOj 0baBe-
3HOCTH TaKBOT IOHAIIAKka. YKOJIMKO HeMa TaKBOTI yoehema, ped je 0 T3B. IPOCTHM
WA TyKuM oOndajuMma. Jla Ou ucnuranu opinio juris y Ciydajy XyMaHUTapHE
MHTEpBEHILIUje, TOTPeOHO je Aa ce OCBPHEMO Ha CTaBOBE AP)KaBa U I'pyTa JIp:Kasa,
KaKo OHHX KOje Cy ce TI03UBaliec Ha OBY JIOKTPHHY, TaKO U Tpehux JpiKaBa.

WHnuja, kao apkaBa Koja je mpBa rpeay3eia XyMaHuTapHy HHTEPBEHIIH]Y,
HUje ce TOM ITPHIUKOM U3PUIHTO MI03BaJa Ha JOKTPUHY XyMaHUTApHE HHTEPBEH-
nuje.%* Ceojy untepBennujy y Mcrounom [Takucrany 1971. rogune o6pasinoxkuia

92V Baranovsky, Humanitarian Intervention: Russian perspectives, Pugvash Occasional
Papers, vol.2, no.1, 8. noctynHo Ha anpecu:http./www.pugwash.org/publication/op/opv2nl.html
(01.06.2014).

9 Bb. Kpusokanuh, 328.

4 Hakon u36opa y Ilaxucrany 1970.roguse J0OIUIO je 10 TIOJENE 3€MJbE M MPOTIaNietha
He3aBucHocTH banrmanema. MHaujcka Biaga npyskuia je HoApuiKy O6aHrianemkoj 6opou 3a
ocnoboheme ox [Takucrana. uauja je orBopuiia rpanuiy ca banrnanemonm na 6u ce omoryhno
npuctyn uzbdernunama. Tokom HoBeMOpa 1971.roauHe yyecTany cy MOrpaHUYHH HHIHICHTH
n3mely Muauje u [Takucrana, 1a Ou moyetkom aeremMopa ITakucTaH U3BPIIHO IPEBEHTUBHU Ba3/1y-
IIHK HanaJl 1yOOKO Ha TEPUTOPHU)H CBOT cycena. [logcraknyTa Tum norahajuma Muauja je u3Bpuiu-
na naBas3njy Ha [lakucran. Bugern: The Report of International Commision of Jurist, The events
in East Pakistan, 1971: A Legal Study, Geneva, The Commission, 1972., http://www.globalwebpost.
com/genocidel971/docs/jurists/l _preface.htm_(3.09.2014).
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je xopunthemeM mpasa Ha camoonbpany.® Muamja je, moayiire, CBOjy aKInjy IMpeT
CaBeTtoM 0e30e€AHOCTH MpaBaaja v ,,XyMaHUTapHUM Pa3JIo3uMa’, ajli TH HAaBOIH
KacHUje cy n30ayeHU M3 3alMCHUKA, HA 3aXTEB OBe Apkase. [luTame HHIUjCKE
nnTepBernuje y [lakucrany pacnpasspano je y CaBery 0e30ennoctu u ['enepai-
HOj cCKynmTHHH. ToMm npunkom, COBjeTCKHU caBe3 je y HOTIYHOCTH HOIPKao WH-
TEpBEHLHU]Y, Kao u ctaB Muauje aa je [lakucran NoBpearo HEH TEPUTOPHjATHU
unrerputet. CAJl cy ocynuie mHTepBeHIIH]Y, HaBoaehu a nako je rpahancku
par y [lakuctany npoy3poKoBao naTkwy MHJIMOHA JBYIU U CTBOPHO OrpoMaH Opoj
u3beruia, Huje Tpebaso ynorpedutu cuiy, Beh Hahu MOJTUTHYKO perierbe.*

VY cnyuajy unTepBennuja y Kamoonu u Yranau, akTepu UHTEPBEHIIH]E UCTH-
1aJm ¢y Teopujy o aBa para.t’ [IpBu pat BOAWIIE Cy OHE TIPOTHUB CYCETHUX JPiKaBa
U IpaBJajie cy ra caMoo0paHoM 300 IPETXOAHOT OPY’KaHOI Halaja Ha CBOjY
TEPUTOPH]Y, 10K je Ipyru OMo rpahaHcKu par Koje je BOAUIO He3a0BOJbHO CTa-
HOBHUIITBO IPOTHUB BJIaJIa KOje Cy MX YTHETaBaje U KOjU Cy 3aIPpaBo M JTOBEIH
10 30aIMBamba THX THPAHCKUX Biana.**BujeTHam je CBOjy HHTEPBEHIIU]Y MOTa0
Ja 00pasyioKu XyMaHUTapHUM MOTHBHMA, aJii TO HUje yunHuo. Takohe, Behnna
JIp’KaBa Mmojiprkasia je Teopujy o ipa pata, jok CCCP HuUjelHOM HHje BHjETHAMCKY
ynoTpeOy cuje npapaao JOKTPUHOM YHUIIATEpaJIHE XyMaHUTapHE HHTEPBEHLH]E.
W3BecHO je 1a XyMaHUTapHU MOTHUBH HHUCY OHO IITO j€ IIPEOBJIAAI0 y HHTEPBEH-
uuju Bujetnama. Kao mto Bunep kaxe: ,,AK0 je IpUMapHOCT XyMaHUTapHUX
MOTHBA OHO IITO JIeHUHHIIE JISTUTUMHY XyMaHUTapHY HHTEPBEHIIH]Y, OHJIa OBaj
ciry4aj He mposasu tect”.®

Haxune, y norneny opinio iuris-a HeMa HUKakBHUX auyiema. OnMax ce youaBa
Ja Hu BujeTHaMm a HU OHO MaJIo ApyKaBa Koje Cy MojpiKaie HHTEPBEHIU]Y HUCY
JACHO M3rOBOPUJIE HUILTA LITO JIMYM HA IPABO XyMaHUTAPHE HHTEPBEHIIH]E, IITO
HEJIBOCMUCIICHO TI0Ka3yje Jia je u30cTaja MoTBpaa OMilo KakBor MpaBa Ha XyMa-
HUTapHY UHTCPBEHIIH]Y.

CraB npencennuka Tanzanuje lbepepea o HHTEPBEHITH)U HETOBE IP)KaBe y
Yraunu Takol)e je 3acCHOBaH Ha TEOPHjH O J[Ba para: PBH je 6no n3mel)y merose

65 H.Panuesuh, 332-333.

% F.K.Abiew, p.116.

7 Vraujicke TpyIie U3BpIIHIE Cy HHBa3ujy Ha Tan3aHujy oktobpa 1978.ro. u Tako 3amouerne
pat koju he moTpajaTu ocam Mecely U 03HAYUTH Kpaj pexxuma Unuja Amuna. Tan3anuja Huje
OYeKHMBaJla OBy HHBA3Ujy M pearopaia je MOTHCKHUBAKEM YIaHJICKUX CHara Ha TePUTOPHjy OKO
peke Karepe. HaBeneno npema: D.G.Acheson-Brown, The Tanzanian Invasion of Uganda: A Just War?,
JIOCTYITHO Ha aapecH:, http:/www.unomaha.edu/itwsjr/ThirdX1l/AchesonBrownTanzaniaVoll2.pdf
(19.08.2014); Jeuem6pa 1978. BujeTHam je u3Bpmino naeasujy Ha Kambonry u 36amuo pesxxum Lp-
BeHnx Kmepa, Koju je y HEeKOJIMKO HaBpaTa MoBpeliBao BUjeTHAMCKY I'paHuIly. 3a BpeMe pesKkuma
Lpsenux Kmepa (1975-1979) nounmbeH je TEHOUA Hal,KaKO Ce MPOICHY]je, IIECTHHOM CTAHOBHH-
mrBa Kam6one. Bua.: K.Grimstad, 35.

%8 B.Kpusokanuh, 333.

% Nicholas J.Wheeler, Saving Strangers: Humanitarian Intervention in International Society,
Oxford University Press, 2000, 105.
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Ip’kaBe M YTaHE U OH je TIPEACTaBhao pealn3alyjy mpaBa Ha caMooa0paHy Ipo-
Y3POKOBaHO yTaHJICKOM arpecujoM kpajeM 1978. ronuse, a Ipyru paT Cy BOJUIU
yraHACKU NOOYHEHUIIM U OH je O]l CTPaHe TaH3aHU]CKOT mieda JpKaBe OKapak-
TepHcaH Kao ,,par 3a ocimoboheme.’? ITopex Tora, MHTEPBEHIIN]A j€ TIpaBIaHa U
KaXKEhaBambeM Mpezicennka AmMuHa (oo je OAJ To npornycTua 1a yauHu), Kao
Y TIOJIPIIIKOM yTaHJICKuM u3oernunama. [ro ce Tnye peakuje mehynaponse 3a-
jemnwte, TaH3aHUjU HUCY yITyhHBaHe KPUTHKE 300T OBE MHTEpBEHIH]e. JpxkaBe ce
YIJIABHOM HUCY AWPEKTHO U3jallllbaBajie O JICTaJTHOCTH TaH3aHW]CKe HHTEPBEHIIH]C.
Tako, 1ok cy untepseHnuje Nuauje n BujerHama KpuTUKOBaHE 0] CTpaHe OpOjHUX
JIp’KaBa, CaMo je HEKOJIMKO JpyKaBa KPUTHKOBAJIO TAaH3aHHU|CKY HHTEPBEHITH]Y.!

[NoueTrom 90-uX rogrHa MPOILUIOT BeKa MOHOBO je Tpeiy3eTa XyMaHuTapHa
WHTEPBEHIMja IIPOTHUB je/THE a3HjCKe IpxKaBe, oBor myTa Mpaka. Paju ce o unTep-
BEHITUjH KOAJTUIMOHMX cHara y Mpaky (1991-1992).> Mehytum, oBa HHTEpBEH-
1Hja je y MHOTO YeMy crieluuHa y OHOCY Ha MpeTxojHe ciaydajese.”’ Hajmpe,
3a pasluKy O]l MPETXOAHNX HHTEPBEHIINja HUje TIPey3eTa O/l CTPaHe CyCeIHUX
IpkaBa, Beh OHUX Koje mpuranajy 3anagHoj xemuchepu — CAJl, Benuke bpura-
Huje u Opaniycke. 3atum, onpeheny ynory umao je u Caet 0e30eaH0cTH. Hanme,
Cager je cBojoM Pezonynujom 688 kpiieme JbyICKUX IpaBa y Mpaky nporiacuo
,IIpeTHOM Meh)yHapomHOM MupYy M 0€30€THOCTH  ITO paHHje HHUje OMO CITyUaj.
VYrpago je oBaj MOMEHAT MOCITY)KHO HEKMM ayTOpHUMa Kao J0Ka3 TBPIE J1a OBa
WHTEPBEHIIUja CIaJia y MpUMepe XyMaHUTapHUX HHTEPBEHIHja 1o ogpoopemy Ca-
BeTa O0e3bemHocTr. MelyTum, TakBa TBpAHka HUje ompaBaana jep je CaBeT oBoM
PE30TYIHjOM CaMO OCYUO KpIICHE JbYICKUX MPaBa, a HUje I03BOJIHO YIIOTPeOy
Opy’KaHe CHJIC pajiv 3aycTaBbamba lbUX0BOr Kpiuewa. Mzjase CA/l, Benuke bpu-
TaHuje 1 OpaHIfyCKe O TPaBHOM OCHOBY HMXOBE HHTEpBeHIMje y Mpaky HHCY TO-
nynapae. CBe TpH ApiKaBe ciaralie Cy ce y jeTHOM, J1a HUKaKBO JaJbe oBamhemne
Casera 6e30enHOCTH 0cM Pesonynuje 688 Huje morpedHo.”* Melytim, u ropen
CBOjUX MIUPOKUX OBJAIIhema, KoaTUIlhja HUje TBPAMIA Ia je UMaJa mpaBo Jaa
nomaxke Kypanma y BojHoj akuuju mpotus Mpaka. Pesonynuja 688 roopu camo
0 XyMaHUTapHHUM Mepama, I1a je KOAJIHIIHja OTpaHUuYeHa Ha JOCTABJhakhEe XyMa-

70 H.Panuesuh, 219.

71 Danish Institute of International Affairs, 89.

72 Pexxum Canama XycenHa y Mpaky CHCTEMAaTCKH je YHHUILITABAO Kyp/ACKa Hacesba KaKo
6u cpeuno noOyHy U CTBapame He3aBHCHE Kyp/cke apxkase. Hakon mito je Mpak 2.aBrycra 1990.
rOAMHE U3BPIINO NHBa3Ujy Ha KyBajT u mporiacuo ra cBojom nokpajunom, Caset 6e30e1HOCTH
JIOHEO je BUILIC PE30JIy1Hja Yy KOjMa je OCYAN0 HPAYKy arpecHjy U 3aTpakio MOBJIAYCHE HPAYKUX
tpyna u3 Kysajra. [lomro ce Upak orntymmo o te 3axteBe, Cb je ycBojuo Pezonynujy 678 xojom
j€ OBJIACTHO IprKaBe YJIAHHUIE Jia y capajbi ca KyBajTCKOM BJIAJIOM IPeIy3My CBE HEONXOHE
Mepe Kako OU MMOHOBO YCIIOCTaBHIIC Mel)yHapoIHU MUP U 6€30€THOCT y TOM pernoHy. CXOmHO TOj
pe30IyLHrju, KoaTHurja Ap>kasa je 16, janyapa 1991.roguae otrovesna BOjHY akuujy mpotus Mpaka,
MO3HATY O] Ha3uBOM ,,IlycTumcka onyja“ (eng. Desert Storm). Bun. F.K.Abiew, 146.

73 H.Panuesuh, 225

7 Ibid., 232.
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HuTapHe momohn.” Pesonyinja ce Huje u3pnuuTo mo3Baja Ha rmasy VII IToseibe,
HUTH je MOCceOHO OBJIACTHUIIA BOJHY KOQJIMIIH]Y Jia Kpeupa ,,3armtuhene 301e™ (eng.
»Safe heavens*) xoje cy HAKOH TOra yCTaHOBJbEHE. 0

W3 u3jaBa akTepa mHTEpBEHIIH]jE, caMo ce kKo DpaHirycke Moxe mpoHahu
opinio iuris 0 TIOCTOjamy MpaBa HA YHUJIATEPaTHy XyMaHUTapHy HHTCPBEHIIH]Y.
CAJl u Benuka bpuranuja cy yriaBHOM cMaTpajie Jja ce IPaBHU OCHOB EUXOBE
akmyje Hanasu y ogoopemy Y H. IlITo ce Trae mehyHapomHe peakimje Ha HHTEP-
BEHIIH]Y, YaK U HEKe JIprKaBe Koje ¢y noapxaine Pezonynujy 688 Hucy je pumaene
Ka0 MHCTPYMEHT KOj{ U3PUUHNTO JIOMYIITa yHoTpeOy BojHUX cHara y Mpaky. [Ipxa-
Be Cy BehmHOM OmJyie Beoma OpryKHE /1a He CTBOpE IIpecenaH Koju he JaTw JeruTu-
MHTET HHTepBeHIMjaMa CaBeTa 6e30eTHOCTH caMO Ha XyMaHHUTapHUM OCHOBama.’’

Hu y ciiyuajy HATO 6ombapnoBama JyrociaBuje akTepu ¢e HUCY CIOKUIH
0 TIpaBHOM OCHOBY MHTEpBeHITH]e. Kao 1 panuje aemasasio ce 11a jeHa uera apika-
Ba MCTUYE PA3IMYUTE MPaBHE OCHOBE MHTepBeHIHje.”® 3 u3jaBa 3BaHUYHHKA
HATO-a Moxe ce 3aKJbyYHTH JIa Cy CMaTpalii Jia je XyMaHUTapHa HHTEPBEHIIN]a
KOjy Cy TIpey3elH JISTalHa, aJIi Ce UITaK HUCY No3Bain Ha [loBelby, HUTH Ha OMITO
koju u3Bop MehyHapoaHor npasa. Off CBUX y4eCHUKa camo ce benruja uspuauro
Mo3BaJia Ha JOKTPUHY XyMaHUTApHE HHTEPBEHIIMje. benrujcka Bnaaa TBpauia
je ma je HATO uHTEpBEHIINja 3aCHOBAaHA HA TOKTPUHHU XyMaHUTapHE HHTEPBEH-
1yje Koja ou Tpebasio ja ce pa3Buje U MPUXBATU KAKO OU jus cogens BPEIHOCTH
Morie ja Oyly Ha IpaBd Ha4KH 3aintuhere of] crpane MelyHapoHe 3ajeanuie.””
MehyTuM, ocTanu akTepyu HHTEPBEHITHje OMIIM Cy MHOTO ONPE3HUJU Y CBOJUM
n3jaBaMa ¥ BOjHY aKIHjy Cy IpaBJIaJiv APyTUM IPaBHUM OCHOBaMa. IHAMKATUBHO
j€ ¥ TO Jla HeKe Ap)KaBe Koje Cy uMalie mpecyany yaory y bomoapaoBamy Jyrocia-
Buje (CA /], Hemauka n @panirycka) Hopudy OMIIO KaKaB MPEIEACHTHH KapaKTep
te uaTepBeHnuje.t’ dpanirycka je yak wHCHcTHpaia qa y 0yayhaoctu HATO
MOpa Jia ce Y3Jp>KH 0] ynoTpede Cuiie y CUTyalujama KaJi He TOCTOjU 000perhe
CaBera 0e36eIHOCTH, a He pajan ce 0 camooaopanm.?!

75 Marry Ellen O’Connel, ,,Continuing Limits on UN Intervention in Civil War*, Indiana
Law Journal, 67(1992)/4, 907-908.

76 Richard Lillich.,,The Role of the UN Security Council in Protecting Human Rights in
Crisis Situations: UN Humanitarian Intervention in the Post-Cold War World®, Tulane J. of Int’]
& Comp.Law, 3(1994)/2, 6.

77 H.Panuesuh, 235.

78 Ibid., 335.

7 Maya Stanylova, ,,Has humanitarian Intervention Become an Exception to the Prohibition
on the Use of Force in Article 2(4) of the UN Charter?*, Edinburgh, ., noctynHo Ha agpecu: http./
archive.atlantic-community.org/app/webroot/files/articlepdf/Stanulova_Humanitarian%20Inter-
vention.pdf (08.06.2014.), 10.

80 H.Panuesuh, 335.

81 Jane Stromseth, ,,Rethinking Humanitarian Intervention: The Case for Incremental Change®,
Humanitarian Intervention: Ethical, Legal and Political Dilemmas (Holzgrefe J.L.-Keohane R.O
eds.), Cambridge 2003, 239.

348




36o0puuk pagosa [IpasHor paxynrera y HoBom Cany, 1/2016

Unanune HATO-a mpaBnane cy ynmotpeOy cuiie MPOTHB TEPUTOPHjaTTHOT
uHTerputera Jyrocnasuje Pesonyuujom 1199 y kojoj Caset 6e30emHOCTH TBpAH
Ila je IpecTojaga XyMaHuTapHa katacTpoda, moceoHo ce ocBphyhn Ha MacoBHU
ersonyc ca Kocosa.®? BputaHck MHHKCTap CrioJbHEX ociioBa PobuH Kyk je HaBeo:
,JIPABHU OCHOB 3a HAaIlly HHTEPBEHIIH]Y je Taj 1a MehyHapoaHa 3ajeTHUIIA TMa
IpaBo 2 yIoTpeOu CUIy y CIy4ajy HeoI0JbUBe XyMaHuTapHe notpede”.® A,
MIOCTaBJba CE MMUTAkE HA KOJU HAYMH CE€ y OBOM CITy4ajy UCTI0JhaBa CBECT MelyHa-
poxHe 3ajenHuLe o TakBoM npasy. Pezonynuje Cb ycBojeHe Ha ocHOBY riase VII
[oeswe HUCY TIpencTaBIbalie ogodpeme Capera 3a yrorpely cuie: Impe cy ImpeacTa-
BJbaJle JOKA3 /12 je 3ajeAHHIIa ApKaBa Mperno3Haia ,,Heol0JbUBY XyMaHUTapHY
motpeby” ma mena.®* Hamopu apskaBa ydecHUKA HHTEPBEHIIM]E [a YHUIATEPATHY
orepauunjy Bexy 3a pezonyuuje CaBera 0€30€JHOCTH, YMECTO Jia Ce T030BY Ha
ornmTe Mel)yHapOIHO MPaBO WJIH jOIT KOHKPETHH]jE 3a NOKTPUHY XyYMaHUTapHE
WMHTEPBEHIIM]e, TOKa3yjy Ja Cy OBe IpyKaBe CBecHe J1a je onoOpeme Caera 6e30en-
HOCTH HYXHO 32 FbUXOBY HHTEPBEHIIH]Y.S

HpxaBe cy nmaine npuiinky aa ce nzjacie o HATO onepauju y Jyrocnasuju
Ha JIBa cacTaHKa Koja je TUM moBozoM opraum3oBao Caser 6e36emH0cTH.3® Heko-
JIMKO JIprKaBa je MOApKalio MHTEpBEeHIH]jY, Mehy kojuma cy Hemauka, CioBenuja,
Anbanmnja, Manesuja. [lojenuae npxxase (Hopsemka, Ayctpanuja, Ayctpuja u
Mabapcka) cy nzBan CaBeta 6e30eqHOCTH O€3pe3epBHO MOApPKaie HHTEPBEHIH]Y
HATO-a. MeljyyTum, 3Ha4ajHa TpyTa Ap)kaBa H3pas3miia je CBOje MTPOTHUBIBEHHE aKITH-
juy Jyrocnasuju. Pycuja u Kuna omtpo cy ce cynpoTcTaBuiie HHTEPBEHIU]H, a
TIOpeIT OBE JIBE 3eMJbe CBOje IPOTHBIbCH-C N3pasuiie cy u Munuja, bemopycwuja,
Hamu6wuja u Ky6a. Ca apyre crpane, bpasun, AprentuHa u ['abon HUCY Py RKUIU
OYUTJIeTHY TIOPIIKY HHTepBeHNNjH Ha KOcoBy, anu je HUCY HU OTBOPEHO KPUTH-
xoBanu. [Ipumehyje ce, nnax, 1a Huje OMIIO CHAXKHE OTMO3UIIH]E TPeMa HHTEPBEH-
uju Mely Behunom unannna YH.?” Takohe ce HaBoau fa HUjemHa AprKaBa UK
rpyTna ApikaBa HUje peay3ena KOpak KojuM Ou MoKa3ana cBOje MPOTUBIBEHE HH-
tepBentju HATO-a — Huje Tpakuiia XMTaH cacTaHak | eHepasHe cKymmTrHe®,
Jakie, Moke OUTH peuun 0 HeUeMy IITO JIMYU Ha 3a4eTaK IpaBa Ha YHUJIaTepaaHy

82 Vera Gowlland-Debbas, ,,The Limits of Unilateral Enforcementof Community Objectives in
the Framework of UN Peace Maintenance®, European Journal of International Law, 11(2000)/2, 372.

83 Haseneno npema: N.J.Wheeler., Unilateral Humanitarian Intervention and International
Law, noctymHo Ha anpecu:http.//comum.rcaap.pt/bitstream/123456789/1396/1/NeD105_Nicholas-
JWheeler.pdf(28.08.2014), 211

84 Ibid.

8 Ibid., 373.

86 H.Pauuesuh, op.cit., cTp. 256.

87 Antonio Cassese, “Ex Injuria Ius Orbitur: Are We Mowing towards International Legiti-
mation of Forcible Humanitarian Countermeasures in the World Community?”, EJIL, 1999, noctyn-
HO Ha afapecu: http.//www.ejil.org/pdfs/10/1/575.pdf; (21.08.2014), 28

8 Ibid., 29.
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MHTEPBEHIN]Y y cBecTH Mel)yHapomHe 3ajennuiie. Mmak, TakBoO MpaBo jOII HHje
JTIOBOJFHO KPUCTAJIM30BAHO J]a OM MOTJIU J1a TOBOPHMO O OOMYajHOM IpaBy Ha Xy-
MaHHUTapHY HHTEpBEHITH]y. CBE O0BO IMOKa3yje na Ip)kaBe Koje Cy HHTEPBEHUCATIE
y JyrocnaBuju HECY cMarpalie ia Cy THME OCTBApHIIE CBOjE M3BOPHO MPABO Ha XY-
MaHUTApHY WHTEpBEHIH]Y. Jla cy cMaTpase qa ©M TaKBO IIPaBo MPHITaia, HHTEP-
BEHLM]jy He Ou mpaBaajie pesonyuujama CaBeta 0e30€IHOCTH MM jOUI IIKPE,
O THM Mel)yHapOIHUM TTPaBOM.

[MoTpeOHO je UCTPaKUTH U TEHEPATHE CTABOBE JIpXKaBa O JOKTPUHU XyMa-
HUTapHE HHTepBeHIH]je. Tako, Mrutep, OWBIIHY IIABHU IIPABHY CaBETHUK y MUHU-
crapctBy onopane CAJl, HaBoau aa ce CAJl 00MYHO HUCY Oclarmalie Ha KOHIEIT
XyMaHHUTapHE HHTEPBEHITH]jE Kao MMPaBHU OCHOB 3a ymoTpely cuie, jep cy onie
CBeCHe Jia Ou To Ono Mau ca aBe omrtpuile. [lo3uBameM Ha XyMaHUTAPHY UHTEP-
BEHITH]y HACTa0 OM PU3HK Jla Ce U IpYyTe IpKaBe IMO30BY Ha Taj KOHIENT y CIIy-
YyajeBUMa KaJia yrnoTpeOy cuiie He Mory apyradyuje onpapaatu. OTyna, XyMaHU-
TapHa HHTEPBEHITH]a MPEICTaBba ,,KIU3aBy CTpMUHY ™ ycinen dera cy CAJl onire
BeoMa 00a3puBe y lbeHOM npusnBamy.? bputanim cy Takohe CKeNTHYHU Y BE3H
MoCTOjarka MpaBa Ha YHUJIATEPAIHY XyMaHUTapHY HHTepBeHIH]y. KomuteT 3a
crioJbHE TocoBe Jlomer joMa OpUTAHCKOT MapiaMeHTa 010aIro je CXBaTama
ayTopa KOjH TBpAE Ja je CTBOPEHO HOBO 0OMYajHO TIPaBUJIIO KOje MOMyTITa XyMa-
HUTApHY UHTEPBEHIIN]y cMaTpajyhu ra ,,cyBuile aMOMITMO3HUM ", M 3aKJbY YHO Ja
,,JIOKTPHHA XyMaHUTapHEe HHTEPBEHIINjC NMa, Y HaJMamy PyKY, cllady OCHOBY Y
caBpeMeHOM MelyHapoaHOM MpaBy...“.*'MelyTum, 0 muTamy yHHUIaTEpaaHe Xy-
MaHHTapHE WHTEPBEHITN]E HETABHO ce M3jacHuIa i KaHienapuja 3a CroJpHe 11o-
cioBe U KoMoHBeNT, 11a je y onroBopy Ha nutame KomureTa 0 CBOM cTaBy npema
XyMaHHUTAapHO] MHTEPBEHIIH]H HaBela 11a je ,,Moryha HHTepBEeHITH]a Y H3y3eTHUM
cinydajeBuma kaja CaBer 6€30€IHOCTH HE JKEJTU WJIM HE MOXKeE Jla CIIPEYH XyMa-
HUTapHY KatacTpody. TakBa nHTEepBeHITH]a OruTa 61 morymiTeHa o onpehernm
ycioBuma.’!

Pycuja u Kuna, crannae unanure CaBeta 6€30€THOCTH U IpKaBe Ca BETUKIM
€KOHOMCKHUM U BOJHUM KalalMTeTHUMa OIITPO ¢ IPOTUBE YHUIIATEPAITHO] XyMa-
HUTapHO] HHTepBeHIHjU. O0e MprkaBe MOCEOHO TEITKO Cy KPUTHKOBAJIC OTICPALIH]y
HATO-ay Jyrocnasuju. Pycuja 3ampaBo He mojpkaBa XyMaHUTapHY UHTCPBEHIIH]Y

89 J.A Miller,,NATO’s Use of Force in the Balkans®, New York Law School Law Review,
45/2000; naBeneno npema: H.Panuesuh, 337.

% House of Common’s Foreign Affairs Select Commitee, Fourth Report on Kosovo: HC
28-1/11 (2000), noctymHo Ha aapecu: <http:/www.publications.parliament.uk/pa/cmi199900/cmse-
lect/cmfaff/28/2802.htm>, para.132. (15.06.2014)

! Further supplementary written evidence from the RT Hon Hugh Robertson MP, Minister
of State, Foreign and Commonwealth Office: humanitarian intervention and the responsibility to
protect (USA19), noctynHo Ha anpecu: http./justsecurity.org/wp-content/uploads/2014/01/Letter-
-from-UK-Foreign-Commonwealth-Olffice-to-the-House-of-Commons-Foreign-Affairs- Committee-
-on-Humanitarian-Intervention-and-the-Responsibility-to-Protect.pdf(16.06.2014)
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YKOJIMKO C€ HE Payi O IUPEKTHOM yrpoKaBamy meHux nHtepeca.’? Takohe, MH-
nouja je u3berna ga cBojy akuujy y Mcrounom Ilakucrany onpaBaa TOKTPUHOM
XyMaHUTapHe nHTepBeHnnje. Kputukosana je oneparnjy HATO-a y Jyrocnasuju
3ajenHo ca Pycujom u Kunowm, kana je Tokom paciipase y CaBeTy 0€30€IHOCTH O
naTepsennnju HATO-a y CP Jyrocnasuju jacHo uctakia na, nako HATO 6om6ap-
nyjyhu JyrocnaBujy TBpAM a TO YMHHU Yy UMe Mel)yHaponHe 3ajeqHUIe U YOBe-
JaHCTBa, Beh camo npoTtuBibemke Pycuje, Kune u Uuaunje rosopu na HATO Hema
HOPIIKY MOJOBHHE YoBeyaHcTBa.” Mimajyhu y BHIy BeluKe MOTEHIIMjaIe OBE
TpH IprKaBe MOXKE Ce CMaTpaTH Ja OHE MPENICTaBIbajy MOCEOHO 3aMHTEPECOBAHE
IpxaBe y cepr XyMaHUTapHE HHTEPBEHIIH]E, 112 je BUXO0BO HErHpambhe MOCTOjamba
OBOT TTpaBa BeOMa 3HA4ajHO M MPAKTUYHO TIOHUIITABA apTryMEHTe ayTopa KOju
TBpAE Ja IOCTOjU Opinio juris 0 MpaBy HA yHUJIaTepalHy HHTepBeHIH]jy. Kao jeany
Ol pETKHUX IpkaBa Koje ce MO3MBajy Ha XyMaHUTapHY HHTEPBEHIIH]Y MOKEMO
HaBectH @pannycky. [lojennHn 3BaHUYHNULIN OBE 3€MJbE YaK UCTHYY Ja TIOCTOjH
MpaBo U IYKHOCT Ja ce mHTepBennme.” Mnak, kana je 1994. romgumne Tpedaso qa
uHTepBeHuIe y Pyanan, @paniycka je HaBena qa he To yYHHUTH caMO aKo J10-
6uje m3puuuTo ofnobpeme CaBera 6e3bemnocTn.”

Tokom 90-ux roguHa MPOLLIOT BeKa MHOTE JIPJKaBe Koje Cy JKeJele 1a mpe-
Iy3MY XyMaHUTapHy HHTEPBEHIIN]Y Tpaxkuie ¢y omoopeme CaBeTa 030 THOCTH
3a TakBy akuujy. Cymupajyhu craBoBe qpaBa MOKEMO 3aKJbYYHTH Jia HE TIOCTO-
J¥ opinio juris 0 TIOCTOjamy MpaBa Ha YHHUJIATEPAJHY XyYMaHUTApPHY HHTEPBCH-
uujy. Jp>xaBe Koje cy MHTepBEHHCAJIE y3Ap)KaBalie Cy ce Of] I03UBamba Ha XyMa-
HUTApHY HHTEPBEHIIN]Y U CBOjE aKIIHje TpaBaajie IpyTUM IIPaBHUM OCHOBaMa.
Behuna qpxaBa y cBeTY IpOTHBH ce IPAKCH XyMaHUTapHe HHTEPBEHIIH]E, YKIbY-
gyjyhu u Pycujy, Uanujy u Kuny y kojuMa >KFBH 110JIa CBETCKOT CTAHOBHHIIITBA.
Moske ce yTBpAMTH Ja BehrHa MHTepHALIMOHAIKMCTA CMaTpa J1a ce yHHUJIaTepaHa
XyMaHWTapHa HHTEPBEHIIM]a jeIHe JIPJKaBe WK TPyTIe Ip’KaBa He MOYKE 3aCHUBA-
TH Ha oO0n4ajHOM TipaBy. MelyTum, He Tpeba HU 3aHEMapUTH YNLEHHILY 1a Mehy
MIPAaBHUM | MTOJINTHIKUM ayTOPUTETHMA HapacTa yBepeme Koje 0u yoymyhe mo-
710 1a popmaiu3yje 00nvajHO MPaBo Kao MpaBo HA TAKBE HHTEPBEHIH]je.

5. 3AKJbBYUAK

VY caBpemeHOM Mel)yHapoHOM MpaBy He MOCTOjH MPABHH OCHOB 33 XyMaHH-
TapHy WHTEpBEHIH]Yy 0e3 oo0pema CaBera 6e30ennocT Y H.

92 Baranovsky, 4-5.

93 UN Security Council Resolution, 3989th Meeting, 26 March 1999, Doc S/PV. 3989, 15-16.
9 F. K. Abiew, 235.

95 H. PanyeBuh, 338.

9 C. Casuh, 23.
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TexcryanHo Tymaueme dwiaHa 2(4) [loBesbe He pa3janimaBa y MOTIIYHOCTH
JIAJIEMY J1a JI1 XyMaHUTapHa UHTEPBEHIIMja MOXe Y oapeheHnumM cirydajeBuma
outn neramaa. CaM TEKCT c€ MOXKE ITPOTYMAYUTH TaKO J1a Jlaje 3a MpaBo U MpH-
CTajMIlaMa ¥ MPOTUBHULIMMA OBE TOKTpuHe. Mnak, mupe Tymademe HopMe O 3a-
OpaHm yroTpebe CrIe BHIIE je Y CKIaay ca IpaBHOM curypHomrhy. Moske ce pehu
Jla HHje Y CKJIay ca HaueJIoM MPaBHE CUTYPHOCTH TBpAma fa wiaH 2(4) [Toresbe
3abpamyje camo opykaHy CHITy KOja HapyIllaBa TepUTOPHjaTHI HHTETPUTET HITH
MOJINTUYKY HE3aBUCHOCT JPKaBa, WU KOja HHUje Y CKIaJy ca nubeBuma Y H.
ApryMeHT na je XyMaHuTapHa HHTEpBEHIH]ja nonyInTeHa [lopesroM jep ce Bpmn
paau ocTBapHuBama jenHor of nusbeBa ¥ H takohe je nenpuxsatipus. Tume ce
3aIITATH JBYJICKUX TPaBa Jaje MPeaHOCT y OAHOCY Ha odyBame MelyHapomHor
Mupa 1 6e30eHOCTH, a TaKol)e ce MMILTUIUPA J1a C€ CBaKH off [uJbeBa y wi. 1(3)
[loBesbe MOKE OCTBAPUTH YHUIATEPATHOM YIOTPEOOM CHIIE.

Heedukacnoct cucrema kosektuBHe 6e30eqHocT YH He Moxke na Oyzae
MpaBHU OCHOB XyMaHHWTapHe WHTEpBeHIMje. VI3 mpumpeMHnX paaoBa 3a u3pamay
[NoBesbe He BUIM ce HAMEpa BEHUX TBOpala Ja JIOMyCTe JpKaBama CyICHIujapHy
HaJJIC)KHOCT Y Mpeay3uMamy IPHHYTHUX aknuja kaga Caset 6€30e1HOCTH U3
HEKOT pa3jiora TO He YYUHHU. Y TaKBOj CUTyalHjHu CYNICHUANjapHY HAIJIEKHOCT
MMajy ApyTH OpraHu, a mpe cBera ['eHepanaa ckymmTraa Y H.

OCHOB JONYIITEHOCTH XyMaHUTapHe HHTEPBEHIIMje HE MOkeMo Hahu HU y
MeljyHapOoIHIM YyTOBOpHUMa O JEYACKUM IpaBuMa. OBU yroBopu npeasuhajy cu-
cteM Mel)yHaponHor HaA30pa Haj NOLITOBAmEM CBOjUX Ofipenada, ajiu ce HUTE
HE TIOMH-€ MOTYRHOCT yImoTpeOe opykaHe CHJIe Y CIIYyUajy MOBpEe JbYICKUX
npasa.

[lormrTo MelhyHapogHO yTOBOPHO MPAaBO HE MOYKE OMTH OCHOB JIOMTYIITEHOCTH
XyMaHUTapHE HHTEPBCHIIUjE, IheHEe TTPUCTANIMIIC TIOKYINABajy Ja JOKaXY Jia je
MIpaBo Ha yHUJIATEPAIHY HHTEPBEHIIH]Y Ie0 oOmaajHor mpasa. [Ipuctanuiie Te3e
0 XyMaHUTapHOj MHTEPBEHLMjU Ka0 HOBOHACTAJI0] 00MYajHOj] HOPMH TBPIE A4 je
HaKoOH J[pyTor cBeTCKOT paTa HacTajao HOBO OOMYajHO MPABUIIO KOj€ je 3aMEHHIIO
onpenode Ilosesse YH n monyctuio XxymaHUTapHy HHTEPBEHIIN]Y Ka0 HOBHU H3Y-
3eTak of] 3abpane yrnoTpeode cuie. MehyTum, HCIUTHBAkE¢ MHTEPBEHITH]jA KOje Ce
HABOJIC Kao MPUMEPH YHHJIATePAJIHUX MHTEPBEHIIUja Tocie [Ipyror cBeTcKor
paTa He IoAyIHupe TakBe TBpAmE. [Ipakca HUje Ouia ommTa jep je y By YKIbydeH
penaTUBHO MaJii Opoj ApKaBa, a Takohe HHje OUII0 HU jeTHOOOPa3HOCTH jep cy
ce TMojeArHe ApKaBe MOHAMIae MOTIYHO Pa3IndUTO y CIMYHUM CHUTYyalijama.
Jour je Texe yTBpAUTHU opinio juris jep ce camo Manu Opoj AprkaBa MO3Ba0 Ha JIOK-
TPUHY XyMaHATapHE HHTEPBEHIIN]je. AKTEPH Cy YTIIaBHOM HCTHLIAJH JIPyTe ITPaBHE
OCHOBE, a YeCTO Cy M0CTOojala U pa3IuunTa OlpaBama MojeqUHIX HHTEPBEHLINja
O]l CTpaHe HeHNX y4ecHHuIa. M3 cBera HaBeIeHOT MOXKe Ce 3aKJbyYHTH J1a YHHJIA-
TepajHa XyMaHUTapHA UHTEPBEHIIM]a HEMa YIIOPUIITE Y O0MYajHOM IPaBY.
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[IpaBHM OCHOB XyMaHHTapHE HHTEPBEHIINje HEe MOKe ce Halhim HU y yToBOp-
HOM HH y o0nuajHoM Mel)ynaponHoM npaBy. byayhu na je XymanuTapHa uHTEp-
BEHIIMja Pe3yJITaT CypPOTCTAB/EHOCTH JIBa IPUHITUTIA — CYBEPEHOCTH U 3AIITUTE
JBYJICKUX MpaBa, MUTAakE j€ KOjeM O]l Ta JBa MPUHIIKIA JaTh npeaHocT. [Tpucra-
JIAIIe XyMaHUTapHE HHTEPBEHITH]E I-EH MTPAaBHU OCHOB TIOKYIIIaBajy na mpoHaly
W y MOpajJHUM pazio3uma. MehyTum, To BHUILE HHje MUTAHkE JIETAIHOCTH Beh
JIETUTUMHOCTH.

MelhyHnapoaHa 3ajeiHUIa CBaKaKO HE CME Jla OCTaHE MMYHa Ha KPILIeHa Jby /-
CKHX TIpaBa koja ce norahajy y Hekoj 3emJbi. MelhyTuMm, jeninHN HaYWH 13 C€ THM
KpIIEHhHMa CTaHe Ha Iy T jeCTe HHTEPBEHLIMja KOja MOpa J1a 3a10BOJbH oApeheHe
yCIIOBE, a U3Meljy OCTaJIor 3a TAKBY HHTEPBEHITN]Y HEOITXOMHO je omoopeme CaBe-
Ta 0e30eTHOCTH Kao opraHa 3aJy>KeHOT 3a OuyBambe Mel)yHaponHor Mupa u 6e3-
OemHOCTH.
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Legal Basis for Unilateral Humanitarian Intervention

Abstract: In this paper, the author examines whether there is a legal basis
for unilateral humanitarian intervention in contemporary international law. The
legality of unilateral humanitarian intervention will be examined from two per-
spectives, from the point of Treaty International Law and Customary Internatio-
nal Law, since these are two main sources of international law. The author first
deals with some general issues, such as the historical development of the concept,
the concept and elements of the concept of humanitarian intervention. Then the
UN Charter and certain international documents will be analyzed, in order to
determine whether there is a legal basis for unilateral intervention in Treaty Law.
The starting point of the analysis will be the norm prohibiting the use of force
contained in the Article 2(4) of the Charter, and will be presented arguments in
Jfavor and against the extensive interpretation of this norm by some theorists. After
that, the provisions of certain international documents, for which it is believed in
the theory that can serve as a legal basis for humanitarian intervention, will be
analyzed. Finally, the state practice will be examined in order to determine the
veracity of the claim that the right to humanitarian intervention belongs to a body
of rules of customary law. Since the elements of customary rule are practice and
opinio juris, state practice will be explored from the standpoint of both of these
elements.

Key words: Humanitarian intervention, Legal basis, The UN Charter, Inter-
national Treaty Law, International Customary Law.
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