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3AXTEB 3A 3AILITUTY 3AKOHUTOCTU!

Carceitiax: Ayitop je y 060m paody tajicry oceeiliio 3axiiesy 3a 3auiiuiiy
3AKOHUTUOCIUY KAO 8AHPEOHOM UPABHOM JIeKy KOju je 3HAUajHO MOOUDUKOBAH
ilocnedmwum 3axonuxom o kpusuurnom ocayixy (2011). Osaj eanpeonu upasru
JIeK Upeociiasba UHCIIPpYMeHil Koju 0be3behyje 61adasuny ipasa y KpUGUUHOM
HOCULYTIKY U C80Je8PCHY OPAHY 3aKOHUTUOCTUU U YCUIAGHOCTUU TOCTUYHAA U 00-
JyKa tipagocyore siaciiu. Kao snauajan mexanusam okararba He3aKOHULOCTUU
V KPUBUHUHOM HOCHLYUKY, Ud U He3AKOHUIUOCTUU Y 8e3U ca U360herem OOKA3HUX
PAokU, Ayitiop je Uadxcrhy HoC8etuo aHaIu3y Ho3UTUUBHOUPABHUX pelierbd ) Ha-
wem KpUusU4HOUPOYeCHOM 3aKOHOOABCIUBY Y 8e3U CA 3aXUie8OM 34 3aWUUTLY
3aKoOHUMoCUY U tiopehery ca liojeduHum yiiopeonoiipagHum pewersuma. Iloceo-
HY UAICKY ayUop je UOC8eUo U36ECHUM CUOPHUM UULLArba Y 6€3U CA 0GUM
BAHPEOHUM UPABHUM JIEKOM, KAO U CYOCKO] UpaKCu.

Kawyune peuu: kpusuunu iociuyilax, OOKazue paorwe, UpaHu 1eKosuU, 3axXiies
30 3aWTUUTUY 3AKOHUMOCIUU.

1. YBOAHA PABMATPABA

OCHOBHHM IIHJb KPUBHYHOT TIOCTYIIKA je J1a HUKO HEBHUH He Oyne ocyheH, a
Jla C€ YYMHUOIY KPUBHUYHOT [CJIa U3PCKHC KPHUBUYHA CaHKHI/Ija noa ycjioBuma
KOje MPOMUCYje KPUBHYHU 3aKOH, HA OCHOBY 3aKOHUTO ¥ TIPABUYIHO CIPOBEICHOT
noctynka (unan 1. cra 1 3KI1?). Omiyka Kojy opraH mocTynka JOHOCH MOpa
OWTH 3aCHOBaHA HA TAYHO M MPABUITHO YTBPECHUM YH-ECHHUIIAMA. Y TOM CMUCITY,
moceOHO 3HAYajHY YJIOTY Y MOCTYIKY UMajy JIOKa3HE pajibe Koje Mopajy Outu

! Paj je HacTao Kao pes3yirar uctpaxusarma y 2015. roaunu y okBupy pajaa Ha [Ipojekty
»Teopujcku u paxiuuuny ipobremu ciugaparsa u ipumene ipasa (EY u Cpouja)* auju HOCHIALl
je IlpaBuu daxynrtet y HoBom Cany.

2 3aKOHHUK O KPUBHYHOM MOCTYTNKY (nasbe y Tekcry 3KIT), Ciysx6enu rnacauk PC 6poj
72/2011, 101/2011, 121/2012, 32/2013, 45/2013 u 55/2014.
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3aKOHHTO U MPABIIIHO CIIPOBEICHE, a Jia OM ce Ha HhIMa 3aCHOBAJIA CYJICKa OJTY-
ka. [locnenmwa OpaHa 3aKOHUTOCTH y KPUBHYHOM TIOCTYIIKY W3BEICHHUX JJOKA3HUX
paibu U 3aKOHUTOCTH OJIITyKa 3aCHOBAHHMX Ha HHMa je BAHPEIHH MPaBHU JICK
3aXTEB 3a 3alITHTY 3aKOHUTOCTH. OBO je N3y3eTHO 3HauajaH BaHPEAHH [IPaBHU
JIeK jep MMa 32 I1Jb OUyBamkhe 3aKOHUTOCTH MOCTYIIKA M OJUTYKa KOje Ce Y ’heMy
JOHOCe. 3aXTeB 3a 3alITUTY 3aKOHUTOCTH je jefaH Of ABa BaHPEAHA MpaBHa JIeKa
npensulena nocneamuM 3KIT-om. Jlo 2011. ToguHe MOCTOja0 je jOIT jenaH BaH-
PEAHU PaBHH JIEK KOJH CE 3Ba0 3aXTEB 32 UCITUTUBAE 3aKOHUTOCTH MPABHOCHAKHE
mpecye, a Koju je 6mo mpeaBuheH mpeTXoqHUM 3aKOHUKOM O KPUBUIHOM TTOCTYTI-
Ky (2001)’. MehyTum, OH je YKHHYT, @ 3aXTEB 3a 3aIITHTY 3aKOHUTOCTH j& 3HAYAjHO
W3MEHEH U3 pasiiora ITo je cajaa Tpedao Jja HaJIOMECTH OBY 3aKOHCKY MPa3HUHY,
1a je mocTao MOAU(PHUKOBAHU CypOraT yKHHYTOM BaHPETHOM IpaBHOM Jieky. OBa-
KBO 3aKOHCKO pelIehe je OMI0 JIOTHYHA TTOCHIeINTA ACTICHU]CKE TPaIUIIHje TT0
K0jOj je 3aXTeB 3a HCIUTHBAE 3aKOHUTOCTH ITPaBHOCHAXKHE Mpecyae 0o BpcTa
MaHJIaHa 3aXTEeBY 3a 3alITUTY 3aKOHUTOCTH y PyKama OKPUBJHEHOT, JIOK j€ 3aXTEB
3a 3aITUTY 3aKOHUTOCTH OMO TPAUIIMOHAIIHO y pyKaMma jaBHOT Ty>kuona. Pau-
KaJlaH 3a0KPET y 3aKOHO/IABCTBY Y HABEJICHOM CMUCITY j€ JIOBEO y MUTAHE OIpaB-
JAHOCT MOjeIMHUX HOBUX 3aKOHCKHX PELICHa y BE3U Ca 3aXTEBOM 3a 3aIUTUTY
3aKOHUTOCTH. BaHpeHU MpaBHH JIeK 3aXTEB 32 3aIITUTY 3aKOHUTOCTH j€ TIIaBHA
OpaHa 3aKOHUTOCTH U YCTABHOCTH MOCTYMAamka U OTyKa IpaBoCy e BaacTu?. Tum
TIpe je 3Hauaj OBOT IIPABHOT JIeKa M3Y3eTHO BEJIHMK Kajla ce MMa Ha yMy Jia je Hade-
JI0 3aKOHUTOCTH JeTHO OJ] OCHOBHHX HaueJia Ha KOjiMa IMoYnBa (PaKTUYKU U HayU-
HU NTPpaBHU cucTeM.’ MNak, 1 mope HeCyMEbUBOT 3Ha4aja OBOT BAHPEIHOT IIPABHOT
JIeKa, TOCIIe/Iha 3aKOHCKA pelleha PeIaTUBU3Y]Y U HeTOBY YJIOTY U HErOB IHJb.

2. JO3BOJBEHOCT IIO/JHOLIEWHA 3AXTEBA 3A 3AIUTUTY
3AKOHUTOCTHU N BET'OBE OCHOBHE KAPAKTEPUCTHUKE

3axTeB 3a 3aIITHTY 3aKOHUTOCTH j€ BaHPE/IaH, ICBOIY THBAH U HECYCIICH3UBAH
MIpaBHU JIEK KOjH Ce M3jaBJbyj€ Camo IO MPaBHOM OCHOBY (M IIpH TOME HMa 00a
3allITUTHA CBOJCTBA MPEMa OKPUBJHEHOM: beneficium cohesionis (MpuBUIIETHja
3Py KUBama) U reformatio in peius (3a0paHa MpenHavYeHa Ha TOPE) U MPENICTaBIha
CBOJEBPCHU MHCTPYMEHT 3a 00e30eheme Binagapune npasa npeasuleHe YctaBom
Perry6mnuke Cpouje®.

3 Cyx6enu muct CPJ 6poj 70/2001 u 68/2002 u Ciyx6enn rnacuuk PC 6poj 58/2004,
85/2005, 115/2005, 85/2005 — np.3akoH, 49/2007, 20/2009 — np.3akon u 72/2009.

4 M. Ikynuh, T. Byrapcku, Kpusuuno mnporecuo npaso, Hosu Can 2015, ctp. 526.

S Buneru: [.Bykaannosuh, Hadena npasuor cucrema, 360pHuk paosa [IpaBHor (akyirera
y HoBom Cany 6poj 4/2014, ctp. 26.

% Bupern unan 3. cra 2 Yerasa PC, Ciyx6enu riacauk PC 6poj 98/2006.
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3axTeB 3a 3aMTHTY 3aKOHUTOCTH j& 6AHPEOHU UPABHU JleK KOJH CE MOXE
W3jaBUTH MPOTUB NPABHOCHAKHE OJUIYKE JaBHOT TYXKHOIA WX CyJa UIu 300T
TIOBpee ofpenada MoCTyIKa KOjH je TPETX0INO0 leHOM JOoHOIIeHkY. MoryhHOCT
M3jaBJbMBaba BAaHPEIHOT MPABHOT JIEKa je M3y3eTak of IpaBuia res judicata
(mpecyhena cTBap) Koju peACcTaBIba TEMEJFHU IPUHITATI 1 HHCTPYMEHT 3a 00e3-
Oeheme mpaBHE CUTYPHOCTH C 0O3MPOM Ha TO Jia CBaKa MPaBHOCHAXKHA OJTyKa
CTHYE CBOjCTBO IIpecyheHe cTBapy, YNMe 1MOCTaje ICTUHHUTA U KOHATHA, U O HCTO]
KPHUBUYHO] CTBApH Ha KOjy €€ OJJTyKa OJIHOCH BHIIIE CE HE paciipaBJba (1e bis in idem).
3axTeB 3a 3aMTUTY 3aKOHUTOCTH J1aje¢ MOTyhHOCT TIOHOBHOT HCTTUTHBAa KPUBHY-
HOT CITy4aja KOjU je 3aBpIIeH, OAHOCHO OKOHYAH IIPAaBHOCHAYXKHOM OJTYKOM, YKJbY-
qyjyhu ¥ TOHOBHO OTBapame KPUBUIHOT TTOCTYTKA, YKOJIUKO j€ TpaBHOCHAKHA
oJuTyKa HezakoHHTa. CBaka Jp)kaBa caMOCTaHO ofapelhyje oBakBe MoryhHocTH
ynarama BaHPETHUX MPAaBHUX JIEKOBa y KojuMa o0e3beheme by nckux mpasa u
e(heKTUBHA MPUMEHA CYACKUX OJJIyKa UMa MPETSIKHHUJH UHTEPEC Yy OJTHOCY Ha
TIPUHIINTI 7es judicata, HApOYUTO y OJHOCY Ha MPaBHY CUTYPHOCT, TIPY TOM HE JI0-
Bozichu y muTame 3Ha4aj oBor npuniuna.” M npema npakcu EBporickor cyma 3a
Jpyncka mpasa (ECJbIT) cmatpa ce ga je cacBUM 3a/10BOJbaBajyhu HAUWH HCIIpa-
BJbama MOBPEJIC 3aXTeBa U3 wiaHa 6. EBporicke KOHBEHIIHU]jE O JbYJICKUM ITpaBUMa,
MOHOBHO OTBAapambe MOCTYIKa OKOHYAHOT ITPABHOCHAXHOM CYJICKOM Mpecy oM.
MoryhHoCT 51a ce 3aKOHOM MPEABUIC U3Y3elH O IpaBuia ne bis in idem nipen-
Buljena je u umanoMm 4. cras 2. IIpotokosa 7°. [IpuHIIKIT TIpaBHE CUTYPHOCTH C€E
00e30ehyje Ha Taj HAUMH WTO y CiIyyajy Aa Aole 10 moHaBJbama MOCTYIKa 110
BaHPEIHOM IIPABHOM JIEKY, HA4UeIO ne bis in idem W res judicata MTHTE OKPUBJIbE-
HOT' Y OJTHOCY Ha KOTa je IOHEeTa MPaBHOCHAYKHA OJIJTyKa Koja je TMOBOJbHA 32 Hera, y
CMUCITY /1a Ta OJIITyKa He MOJKE Jla c€ TPOMEHH Ha ITETY OKPHUBJHEHOT, Beh camo
Y BbETOBY KOPHUCT. Y TIOCTYIIKY IO BAHPEIIHOM ITPAaBHOM JICKY, O/ TPEHYTKa Kaja
ce MOCTYyIaKk 0OHOBH 3aIITUTHA MEXaHU3MU U3 WiaHa 6. EBporicke KOHBEHIIHje
0 JBYJICKMM TIpaBHMa MIPUMEEbY]y C€ Ha [ENOKYaH CYACKH MocTymak.”

3axTeB 3a 3aMITUTY 3aKOHUTOCTH C€ MOXKE TTOHETH MPOTHUB CBUX OTYKa
JIOHETUX Y TIPEIUCTPAKHOM MOCTYIKY U Y KPUBUYHOM TIOCTYIIKY, OCUM MPOTHB
omTyke BpXoBHOT KacallmoHOT Cy/ia Koja je JOHEeTa TIOBOJOM H3jaBJHEHOT 3aXTeBa
3a 3alITUTY 3aKOHUTOCTH. IHTepecaHTHO je moMeHyTH Aa je jour Ha X111 3ajennuy-
k0j cemunr CaBe3HOT Cy/la ¥ BpXOBHHX Cy/IOBa peITyOInKa 1 TIOKpajuHa u BpxoB-

7 Bunetu: Council of Europe Committee of Ministers Recommendation No. R (2000) 2 of
the Committee of Ministers to member states on the re-examination or reopening of certain cases
at domestic level following judgments of the European Court of Human Rights, Adopted by the
Committee of Ministers on 19 January 2000 at the 694 meeting of the Ministers” Deputies, https:/
search.coe.int/cm/Pages/result details.aspx?ObjectID=09000016805¢2f06

8 Buneru: Sejdovic v. Italy, Application no. 56581/00, par.126.

9 KoHBEHIIM]ja U JbYICKUM TpaBuMa ca u3MeHama rpeasuhernm [porokonuma 11. u 14. u ca
IMporokonuma 1,4, 6, 7, 12 u 13, ctp 44, http:/www.echr.coe.int/Documents/Convention  SRP.pdf

10 Bumeru: Vanyan v. Russia, Application no. 53203/99, par.56
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HOT BOJHOT cyna ox 25. n 26.10.1979, ycBojeH HaueTHH CTaB IpeMa KOMe Ce 3aXTeB
32 3aIITUTY 3aKOHUTOCTHU HE MOXKE ITOJIHETHU IMPOTUB OJIITyKa JOHETUX O 3aXTEBY 3a
3aITHTy 3aKOHUTOCTH.!! OCHM MPaBHOCHAKHHUX OIUTYKa JaBHOT TYXKHOIIA U CY/Ia,
OBUM BaHPEIHUM MPABHHUM JIEKOM C€ MOTY MOOHjaTH U MOCTYTIIH KOjHU CY PETXO-
JUAJTH JIOHOIICEhY THX OJIJTyKa, UaKO Ha HheMy HHje 3aCHOBaHA cama OJTyKa, OCUM
MOCTYTIKA KOjH je Ipes BpXOBHUM KacalliOHUM CYJIOM TIPETXOHO HBEHOM JIOHOIIIE-
wy. OBaj U3y3eTaK je YBEJCH U3 pasJiora Jia ce He JOIyCTH MTOHABJhAFhC 3aXTEBA 3a
3alITUTY 3aKOHUTOCTH HEOTPAHUYCH OpOj ITyTa. 3aXTEBOM 3a 3aIITUTY 3aKOHUTO-
CTH ce MOTY TIOOHjaTH He3aKOHHUTE OIJTYKE Cya FIIM jaBHOT TY)KHOIIA, Kao U II0-
CTYIIIX KOjJU Cy MIM TIPETXOIMIIH, & Yhja HE3aKOHUTOCT j€ PEe3yJITaT HEPUMEHE WK
MOTpENIHe TPUMEHE MaTePUjaTHOT WK IIPOLIECHOT MTPaBa, MPH YeMy je UPEeJIeBaHT-
HO J1a JIU je TIoBpe/ia oJl OMTHOT 3Hauaja 3a OJIyKY MPaBOCYIHOT OpraHa WIIH je
MOTJIa YTUTIATH Ha TIPaBUIHY M 3aKOHUTY OuTyKy. OHO IITO je BaXKHO rcTahu je To
Jla ce OBaj BAHPEIHU MPABHU JICK HE MOXKE KOPUCTUTHU YKOIHKO CE HE3aKOHUTOCT
HaBEJICHHUX OJIJTKa MJIH MOCTYIIaKa KOjU CY UM IPETXOIUIA MOKE TIOOMjaTH HEKUM
JpyruM mpaBHEM cpeacTBuma.'? Takole je moTpeGHO nctahu na Huje 103BOJbEH
3axTeB 3a 3alITUTY 3aKOHUTOCTH IIPOTHB OJJTYKE JaBHOT TYXKHOIIA JIa HEe TIOTHECE
3aXTEB 3a 3alITUTY 3aKOHUTOCTH HA HHUIM]jaTHBY OKPUBJHEHOT.?

IIpema 3KII-y 3axTeB 3a 3aITHTY 3aKOHUTOCTH CE€ MOXE TIOJHETH ITPOTUB
ceake IPABHOCHAXHE OJUIYKE CyJaa WM Tyxkuola. MehyTum, y npakcu Pemny-
OJMYKOT jaBHOT TY>KHJIAIITBA (OBJE je MOTPEOHO HATJIACHUTH J1a C€ HE paau O
o6aBe3Hom yrytctBy PIT) nojam ceaxe tipasnocrnasiche 0onyke cyna Ud Ty KU-
0Ol1a je Cy’KeH Ha T3B. MaTepHjaTHE OJIITYKe, IOK CY HCKJBYUYCHE MPOIECHE OJIITYKe
(ka0 Ha IpUMEp pelIeHhe 0 YKUAamy MIPBOCTENECHE MIPEeCyAe KOjJUM Ce IPEAMET
ymyhyje mpBocTeneHoM Cyay Ha MOHOBHO cyheme'4).!5 Kao nmpBo nmuTame Koje ce

11 J.Pavlica, M.Lutovac, Zakon o kriviénom postupku u prakti¢noj primeni, Beograd 1985,
str. 601.

12 Tako u B.Byphuh, KpuBruuno nporiecHo npaso — noceduu aeo, Humr 2011, crp. 224.

13 Pememse BpxosHor Kacanmonor cyma K33. 457/14 o 22. maja 2014. u oGaBerureme Pemny-
6nuuxor jaBHor Tyxuona KT3.6p. 983/13 ox 07. mapra 2014. ronune, bunren Buer cyna y beo-
rpazy, 6poj 86, urepmexc, beorpas, http:/www.propisionline.com/Practice/Decision/46452

14 U3 obpasznoxerma PermyOanyKor jaBHOT Ty KHIIANITBA Ja HEMa MECTa 3aXTEBY 3a 3aIlITHTY
3akonutoctu (mornuc KT3 335/13 ox 08.04.2013): ,,...[IpuiivkoM TOHOIICHA OIYKE O MHUIIUjaTHBU
3a MMO/IN3akbC 3aXTEBA 3a 3ALITUTY 3aKOHUTOCTH KMA0 CaM Y BHJLY HETO/ICJbCH CTaB CYJICKE IPaKce
J1a ce MPOTHUB OIYKE KOjOM Ce YKH/Ia IIPBOCTEIICHA TTPeCcy ia He MOKe TToAnhin 3aXTeB 3a 3aIITHTY
3akoHUTOCTH. CTaB CyJICKE PAKCe je, [I0 MOM yBEPEHY, HCIIPaBaH jep ce oTyKoM o Bpahamy mpe/-
MeTa Ha IOHOBHO cylerbe ozpel)yje HaunH nocrymarma npes CyJ0M Tako Ja TaKBa OJUTyKa, ca MaTe-
pHjajiHe CTpaHe IIIeIaHo, He MPeCTaBIba IPABOCHAXKHY OMIYKY y KpuBHYHOM noctynky.” (BCJ K33
8/58, BCC K33 35/72 u np. Buneru: C. [lerpouh, I1. hetkoBuh, O BpcTH NpaBHOCHAKHUX OTyKa
IPOTHUB KOJUX CE MOYKE MOJHOCHTH 3aXTEB 3a 3aIUTHTY 3aKOHUTOCTH, U3 buitena Bumier cyzia y
Beorpany, 6poj 84, UnTepmekc, beorpan, http://www.propisionline.com/Practice/Decision/42264

150 oome Buzetu: C. ITerposuh, I1. hetkosuh, op.cit., http:/www.propisionline.com/Practice/
Decision/42264
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OBJIC MOXE TOCTABUTH jeCcTe TYKUJIauka KIacupUKaIuja periema Kao CyacKe
OJUTYKe KOja ce cmarpa mporecHoM. Cyjicka oliTyKa je IIpolieCHa pajiiba Koja Impe/l-
CTaBJba U3jaBy BOJbE HAJICIKHOT Cy/ia O IPUMEHH MTPABHUX MTPAaBUIIA CaAPKaHUX
y arcTpakTHUM IPaBHUM HOpaMaMa Ha KOHKPETHO YHEEHUYHO CTambe paju
cTBapama oapehennx npaBHux edexara. OIyKa cya Kao CHIOTA3aM HMa JIBE
peMuce, TOpiY U JI0kY, TPU YeMY je Topia IpeMuca afcTpakTHa MpaBHa HOpMa,
a Toma TpemMuca (M3peKa) 3akJbydak Koju MPeacTaBIba BOJBY 1 3alIOBECT Cya Kao
MpeCTaBHUKA IP)KaBHE BIACTH O MPUMEHH MpaBa Ha ofipeljeHy YMIECHUYHY CH-
tyanujy. Cyn je o0aBe3aH Jia MpaBUIHO U KICTHHUTO YTBPAM cajpxkaj o0e mpe-
MHUCe, a Jia OM HheroBa ojuTyKa Orlia UCTIPaBHA Y JJOTMYKOM CMECITY, OJJHOCHO TIpa-
BUJIHA U 3aKOHUTA.'® IHTEepecaHTHO je 1a U nmpakca BpXoBHOT KacalnoHOr cyia
Ha M3BeCTaH (OCPE/IaH) HAYUH TMOJPKaBa HaBEJICHU CTaB PermyOinukor jaBHOT
TyKuaamTBa!’ ipemMa Kojoj je TIoBpey TIOCTYIIKA H OIUTYKY JOHETY CYIIPOTHO OJI-
penou 3KII-a o ykunamy mpBoCTENeHE Ipecy/ie HAKOH MITO je oHa Beh jemanmyT
YKHHYTa, MOTYhe OTKJIOHUTH jeIHO 3aXTEBOM 32 3aIITUTY 3aKOHUTOCTH. OOpa-
3nmaxkyhu cBOj cTaB, BpXOBHUM KacamoHu Cy/ je UCTakao na ,,Permeme o Apyrom
YKHJIaiby PBOCTENEHE MPECY/Ie, 3a PA3IHKYy OJ] PElICHha KOjUM Ce OHO TPBHU My T
yKHJIa (1 pelieha 0 YKUIAKkY APYTUX MPBOCTEIICHUX OJTyKa KO/ KOjHX HE TO0-
CTOju OTpaHHueH-¢ Opoja YKHIama), mMa 1 (OopMalTHy ¥ MaTepHjaIHy IIpaBOCHa-
JKHOCT, JJAKJIC HCIYHhaBa CBE YCJIOBE CE MPOTUB HEra MOXKE M3jaBUTH 3aXTEB 3a
3aIITUTY 3aKOHUTOCTH.'® Ha 0Baj HAauMH ce BelITauKy MOKYyIIaBa moByhu mpra
m3mehy ipBor u npyror ykumaajyher pemrema ca mo3uBOM Ha TO Ja TPBO PEIIcHe
HEeMa MaTepHjaTHy MPABOCHAKHOCT, jep Ce MOCIE Hhera MOXKE BOJUTH MPBOCTEIIC-
HU MTOCTYIAK, I1a C€ CTOra NpOTHUB HBEra HE MOXKEC HU NNOJAU3AaTH 3aXTCB 3a 3allITUTY
3akoHUTOCTH.” OBakaB ctaB BpXOBHOT KacalmoHOT Cy/ia He MOXe Ce CMaTpaTH
MPUXBATJEUBUM jep O OH MOTA0 KOHKJTYJICHTHO J1a JIOBEJIE /IO CTAHOBUIIITA Ja CC
3aXTeB 3a 3alITUTY 3aKOHUTOCTH HE MOXKE MMOJIHETH HU MPOTHUB jeJHE Hapeaoe
KOje, TI0 TIpaBuIy, AeNyjy camo Ha oapeheny mponecny cutyarmujy. OcuMm Tora,
caM 3aKOHOJaBall je BPJIO jacaH KaJia je peKao ceux odnyka. Takpa jesnuka (op-
MyJalja He 0CTaBJba MPOCTOPa 3a MPOU3BOJFHY CEJICKIIN]y OJUTYKa Off CTpaHe
MPaBOCY/HE TIPaKce MPOTHB KOJUX MOXKE, OJTHOCHO HE MOXKE JIa CE M3jaBH 3aXTEB
3a 3alITUTY 3aKOHUTOCTH.

16 D.Krapac i suradnici, Kazneno procesno pravo (Prva knjiga: Institucije), Zagreb 2015,
str. 289.

17 Opnyka BKC K33 6p. 91/11 oz 28.12.2011. rogune u crag Kpusuunor ozesberba BKC Ha
cexauiy o 03.11.2011. rogune, b.I{BeTkoBuh, 3axTeB 3a 3aITUTY 3aKOHUTOCTH — MIPAKTHYHA
MpPUMEHA U CIOPHA MHTamka y CYJCKOj MpakcH, buiten BpxoBHor kacanunoHor cyna op. 2/2012,
ctp 17.

18 Ibidem.

19 Tlerposuh C, herkosuh I1, op.cit.
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VY morneny 103BOJFEHOCTH yilararmha 3aXTeBa 3a 3alITUTY 3aKOHUTOCTH CITUY-
Ha pelliema ocToje 1 y OusinuM apxkaBama COPJ. [Ipema 3akoHUKY O KPUBUIHOM
noctynky [{pue Tope?” (unan 437. ctaB 1) 3aXTeB 3a 3aIUTUTY 3aKOHUTOCTH CE MOXKE
W3jaBUTH MMPOTHUB MPABHOCHAXKHUX CYJICKHX OJJTyKa M TIPOTUB CY/ICKOT MOCTYIIKA
KOjH je TPETXOANO0 THM ITPaBHOCHAKHUM OIJTyKamMa, OCUM IIPOTHB IIPECY/Ie KOjy
j€ TOBOJIOM 3aXTEBa 3a 3alITUTY 3aKOHUTOCTH J0Heo BpxoBHu cyn (wian 439.
ctaB 2). Y 3akoHy o kpuBn4HOM noctynky Crosenuje?! (unan 420) 3axTeB 3a
3aIITUTY 3aKOHUTOCTH C€ MOXKE ITOTHETH IMMPOTHUB MPABHOCHAXHE CYJICKE OJIITyKe
KOjOM j& OKOHYaH KPUBHYHHM ITOCTYIIAK, KA0 U IPOTHUB JAPYTE OMITYKE YKOIUKO je&
3a OYEeKHMBATH Jia BpXoBHHU Cyj1 IoHECE OJIITYKY O HEKOM Ba)KHOM IPaBHOM U TA-
By KojoM ce 00e30el)yje mpaBHa CUTYPHOCT, jeAMHCTBEHA IPUMEHA 3aKOHA U
CyJICKa TIpaKca, Kao W MPOTHB CYACKOT IMOCTYTKa KOjH j€ TPETXOINO0 JTOHOIICHY
MpaBHOCHAXHE OTyKe. [|03BOJFEHOCT MOHOIIEeHa 3aXTeBa 3a 3aIITUTY 3aKOHH-
TOCTH j€ YK€ MOCTaBJbeHa Y 3aKOHY O Ka3HEHOM MOCTYIKY XpBaTcke?? (wian 509)
TJIE je 3aXTeB 3a 3alITUTY 3aKOHUTOCTU MOT'yhe MOJHETH MPOTUB MPABHOCHAXKHHUX
CY/ICKUX O[UTYKa U y 3aKOHY O KPUBUYHOM MOCTYTKY Peny6iuke Cpricke?® (uiaH
349) e je oBaj BaHPEIHHU MIPABHU JEK MOTyhe M3jaBUTH CaMO MTPOTUB TTPABHO-
CHa)XHUX IMpeCyaa.

3axTeB 3a 3aIUTUTY 3aKOHUTOCTU je ey  iIpasnu j1eK ITOo 3Hauu Aa
ce He MOKe TTOOHMjaTH U 110 MPABHOM U 110 YUE-EHUIHOM OCHOBY, Beh HCKJbYyYHBO
10 TTPaBHOM OCHOBY.

3axTeB 3a 3aIUTUTY 3aKOHUTOCTH j€ Hecycilen3uean ipasnu aek. Vzy3eTHo,
BpxoBHM KacallioHH Cy/ MOKe, C 003MpOM Ha caJpiKaj 3aXTeBa, Aa OpeIu Ja ce
M3BpIIECHE MPAaBHOCHAYXKHE TIPECY/Ie OJIJIOKH, OMHOCHO npeknHe. Takole, mpema
3aKoHY O jaBHOM TYXKUJIAIITBYy>* (uaan 27. u 28) jaBHU Ty>KHJIAIl MOXKE JIa 3aXTe-
Ba OJIJIaram-e WM MPEKU ] U3BPILICHA OJUTYKE KaJjia cMaTpa Jia TIoCToje pasiio3n 3a
nodujame CyACKe OIIyKe 3aXTEBOM 3a 3aIUTUTY 3aKOHUTOCTH KaO BaHPEAHHUM
MPaBHHUM JIEKOM. Y CIIy4ajy Jia C€ OBaj 3aXTEB YCBOjH, OJJIATAE FIIH MPEKH]T
M3BpIIEHA TPaje 0 TOHOMIEHA OTYKE O 3aXTEBY 32 3aIITUTY 3aKOHUTOCTH KOjH
je mogHeo PemmyOnuyky jaBHu Tyxunan. OBa o/uIyKa mpecTaje Ja BaxH y ciryya-
jy 7Aa jaBHU Tykujan y poky of 30 maHa of JaHa ImpujeMa HE yJIOXKH 3aXTEB 3a
samrtuty 3akoHuTOCTH. [Ipema 3KII-y Llpue ['ope (unman 440. ctaB 4) BpxoBHu
CyZI MOXe, C 003UpOM Ha cajip)kaj 3aXTeBa OJPEAUTH Jla CE€ OJJI0KHU, OMHOCHO

20 Cny»k6enu suct Lpue Tope 6poj 57/09.

21 Zakon o kazenskem postopku, uradno pre¢iséeno besedilo (ZKP-UPBS),

https:/www.uradni-list.si/1/content?id=108445

22 Narodne novine broj 152/08, 76/09,80/11,121/11, 91/12, 143/12,56/13, 145/13, 152/14.

23 Sluzbeni glasnik Republike Srpske broj 100/09.

24 Ciyx6enn rmacuuk PC 6poj 116/2008, 104/2009, 101/2010, 78/2011 — ap.3akon, 101/2011,
38/2012 — onnyka YC, 121/2012, 101/2013,111/2014 — opnnyka YC u 117/2014.
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MIpEKUHE U3BpIIIaBarmbe MpaBHOCHAXHE cyncke omryke. Y 3KII-y Crnosenuje (uman
423. craB 4) y 3aBUCHOCTH O caJpaja 3axTeBa, BpXOBHU Cy MOXKe OlpeInuTH
Jla ce M3BPIIEH-e MPAaBOCHAKHE CY/ICKE OJUTYKE OMIOKH Uin pekuHe. VcTo pe-
mewe caapxano je u'y 3KII-y Xpsatcke (uian 510. ctaB 5) 10 JoHOIIEHa OTYy-
K€ 0 3aXTEBY 3a 3aIITUTY 3aKOHUTOCTH, kKao u y 3KII-y Pemry6muke Cpricke (dian
352. ctaB 3).

3axTeB 3a 3aIITUTY 3aKOHUTOCTH j€ 0e8OAyiliuean iipagHu jieK mTo 3HaAIN
J1a 0 ’heMy OJUTYUYje Cy/ BHILE HHCTAHLE y OJHOCY Ha CyJl KOjH je JIOHEO OAIyKY
KOja ce MoOuja UK Mpe] KOJUM je CIIPOBEJICH MOCTYTAK KOjH je MMPEeTXOINUO0 Ol
aynu. O 3axTeBy ofynyuyje BpxoBHUM KacanuoHu cyn y Behy of neT cyauja mo
mo3uBy. O 3aXTeBYy KOjU je TIOTHET 300T TIOBpeIe 3aKoHa, BpXOBHU KacarlmoHu
cya he ommyuuBaT caMo YKOJIIMKO CMaTpa J1a je ped o MUTamy of 3Hadaja 3a mpa-
BHJIHY WJIW YjeIHAUCHY IPUMEHY TTpaBa. Ha oBaj HauMH je 3ak0H a0 MoryhHOCT
CyJy /1a BpIIH CEJeKIHjy clydajeBa 0 KojuMa he onydnBaTu y MEpuTyMy Ta ce
MOJKE TIOCTAaBUTH MUTAKE JEIIOTBOPHOCTH OBOT TIPABHOT JIeKa, OAHOCHO MPEIH-
3HHUje PEUCHO CEJIEKTHBHE JEIOTBOPHOCTH. MaKo ce 3aXTeB 3a 3alITUTY 3aKOHU-
TOCTH MOYKE TTOTHETH 300T OMJIO KOje TIOBpee 3aK0Ha, BpXOBHOM KacallmoHOM
CyJy je JaTo mpaBo Ja 040aly 3aXTeB YKOJIMKO cMaTpa J1a je ped o MUTaky Koje
HHUje O]l 3HAYaja 3a MPaBUIIHY WU YjeqHadeHy MpUMeHy npaBa. OBO 3aKOHCKO
pelieme ce cMaTpa CIOPHUM U IpeaMeT je OpOjHUX, CACBUM ONpaBIaHUX KPH-
THKA, jep ce IpeMa OBOj OpeadH, yCIOBHO PEUCHO, MPUXBATajy Kao T03BOJHEHE
HE3aKOHUTE OJUTyKe MJIM MOCTYILH, LITO jé ca CTAHOBHUIITA IIPABHOT MOPETKa
HEeIoCIyCTUBO. BpXoBHM KacalinoHu cy 6u Tpebao 0 CBaKOM 3aXTEBY 3a 3allTH-
Ty 3aKOHUTOCTH Ja JOHECe ONIyKY, a o1 PemyOinukoj jaBHOT Ty HoLa MOXKe 112
3aBUCH J1a J1u he 1 300T KOjuX MoBpe/a MOJHETH 3aXTEeB, IITO OM Tpedao xa yuu-
HU yBeK Kana Hal)e ga ra, c 003MpOM Ha 3HA4aj MOBPEIE U APYre OKOJHOCTH,
Tpeba moguhu. To Hehe yunHUTH y ciydajy Oe3HadajHe TIOBPEIE, UITH aKo j& O
TaKBOj MoBpear BpxoBHu kacaunonu cyn Beh 3ay3eo ctas, anu Ou ra MOrao yJjo-
KUTH aKo 3aXTeB Tpeda /1a Mponu3Be/ie MPAKTHIHO Ba)KHE MTPOMEHE Yy TTOJI0XKAJy
okpuBJbeHOT. OCUM TOra, HABEJICHUM 3aKOHCKHM PELICHEM JI0BOJIU C€ Y MTUTAE
¥ cama CBpXa 3aXTeBa 3a 3aIITUTY 3aKOHUTOCTH. AKO CyJI KOHCTaTyje 1a je y -
Tamwy TaKBa MOBpeJIa Mpasa, oH he y ceaHuIu Beha periemeM 00T 3aXTeB
3a 3aMITUTY 3aKOHUTOCTH, a OH he Tako MOCTYMHUTH U aKo je TIOBpena yIumbeHa
Ha HITETY ONTYEHOT, IITO Ce KOCH ca J0CaalllhoM MpakcoM Pemyonuuxkor jas-
HOT TY>KHOI[a, KOj! j€ OBHM ITPABHHM JIEKOM YBEK pearoBao Ha IMOBpe/e 3aKOHa
yUYHEbECHE Ha [ITETY OMTY)KEHOT.>

Taxole je BeoMa BaykHO HcTahu 1a OBaKBO pelierkhe He 1mo3Hajy CiioBeHuja,
Xpsarcka, Llpna ['opa nu Penmy6nmka Cprcka.

25 C.bpkuh, Heycknahenoct 3akonnka o kpusuyHoM noctynky Cpouje uz 2011. roguse ca
IpyruM npomnucuma, 36opuuk pagosa [Ipasuor dakynrera y HoBom Cany 6poj 3/2014, ctp. 177.
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3. JIULIA OBJIAII'KREHA HA ITOAHOUIEE 3AXTEBA
3A BALITUTY 3AKOHUTOCTHU

ITpema Baxkehem 3KII-y, 3axTeB 3a 3aIITUTY 3aKOHUTOCTU MOXKE TTOTHETH
PerryOnuuku jaBHM Ty>KuJall, OKPUBJBEHH U BbEI'OB OpaHUIIAL], C TUM J]a OKPUBJbE-
HH TO MOYKE YYHHHTH MCKJBYYHBO TIPEKO CBOT OpaHuona. OBaKBUM 3aKOHCKHM pe-
nieweM je 00e30eljeHo mpaBo Ha ,,jeIHAKOCT OpyXkja“™ y KpUBUYHOM TTOCTYTIKY,
aJIM MIIAK Ce YMHU J1a CE PaJid CaMo O MPUBUIHO] JEAHAKOCTH jep j€ OKPUBILCHH
YCIIOBJbEH Ha MOTHOIICH:E OBOT BAHPEHOT IPABHOT JIEKa NCKJBY YMBO IIPEKO Opa-
Huona (wiaH 483. cra 3). OBako MOCTaBJbEH YCIOB 32 OKPUBJHEHOT MOKE JIOBE-
CTH Y MUTame MPaBO OKPHBJHEHOT Ha JEJIOTBOPAH MPUCTYI Cyay2® jep cBaku
OKPHBJHEHU KOjH KEJIH Ja U3jaBH 3aXTEB 3a 3aIITHTY 3aKOHUTOCTH MOpa J1a aH-
raxyje OpaHuola, rma ce J0BOJAH y MUTame U MOI'YhHOCT OCTBapuBama Mpasa Ha
MPUCTYTI cyy (Kao elleMeHTa paBa Ha NpaBu4HO cyheme). Maxko je mocraBibame
oapeheHnX MpoIecHNX OrpaHNYeHa U 3aXT€Ba Y KPHBUYHOM MOCTYIIKY OIpPaB-
JIaHO jep ce Ha Taj HauuH 00e30ehyje erukacHo BpIleHE MPaBOCYIHE ACIaTHOCTH,
BUMa Ce He CMejy OrpaHUYMTH MJIM OHEMOT'YhUTH OCHOBHA IpaBa, Kao ILITO je
paBo Ha mpucTyn cyny. Umajyhu y Buny unmeHnny a ce MoXKe JeCHTH Ja
OKPHUBJBEHU YCIIE/I HEIOCTaTKa MaTePHjaIHAX CPEICTaBa He MOXKe Jia 00e30eau
OpaHuoLa 3a NOAHOLICHE 3aXTeBa 3a 3aITUTY 3aKOHUTOCTH TO MOXKE Ja Mpe.-
cTaBba (JaKTUUKY MPENpeKy MpHCTyIy cyay. [IpaBo Ha mpuctyn cyay je camo
jelaH acreKT Ipasa KOju je OTeJIOTBOPEH Y MpaBy Ha MPaBUYHO Cyhermbe 13 wiaHa
6. EKJBI1.?’ Tako ia ce Mmoxe peh 1a paBo Ha MPUCTYII CyIy MPEACTaBIba UM-
IUTHIIMTaH 3aXTeB IpaBa Ha npaBu4HO cyheme. [IpaBo okpHuBIBEHOT MHIA HA
OpaHMoI1a je jeTHO O]l OCHOBHHX H-ETOBHX IpaBa U OHO He CMe OUTH OIPaHUUYCHO
Ha IPBOCTENEHH TOCTYIAaK, OHOCHO YKOJIMKO je Ip:KaBa y CBOJUM IPOMHCHMA
IpeBH/EeTa TIOCTOjamke CyI0Ba IpyTor U Tpeher cTenena, OKPUBILEHOM Ce MOpa
006e30eauTH MpaBo Ha OpaHMOIA JIOKJIE IO/l UMa ITPaBO Ha JIOCTYITHO IMTPABHO
CPEACTBO, OMHOCHO U Y IOCTYTKY 110 CBUM IIPaBHUM JIEKOBHMa KOj€ UMa MPaBo
na uckopuctu.”® OBo je moceOHO BasKHO Kajia ce Paau O CyIITHHCKHM IIPaBHUM
nuTamKMa,” a 3aXTeB 3a 3alITHTY 3aKOHUTOCTH Ce MOKE H3jaBUTH CaMo TIO TPaB-
HOM OCHOBY M IIpY TOME UMa 00a 3aIlTUTHA CBOjCTBA IIpeMa OKPUBIJLEHOM bene-
ficium cohesionis (MpuBUIeTHja 3APYKUBAWKA) U reformatio in peius. 300r Tora
00e30eheme OpaHuoIa OKPUBJHECHOM Y CBUM (ha3aMa IMOCTYIKa U Yy CBUM MHCTaH-
ama HaJlaXy WHTEPeCcH MpaBJe.

26 C 0631upOM Ha TO J1a KOJI Hac jOIII HEje u3rpal)e cucrem GecriaTHe mpaBHe TOMONH, a HUje
HU ped 0 00aBE3HO] CTPYUYHO) OIOpaHH.

27 Golder v. United Kongdom, Application no. 4451/70, par.36.

28 Dovydas Vitkauskas Grigoriy Dikov Protecting the right to a fair trial under the European
Convention on Human Rights, Council of Europe Strasbourg, 2012, Chatellier v. France, §§34-43)
Chatellier v. France, 31 March 2011, str.21.

29 Pakelli v. Germany, Application no. 8398/78, par. 31-40.
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OBaKBO pelIeHe 10 KOjeM Ce OKPHUBJHEHH YCIIOBJbAaBA JIa aHTaXYyje OpaHuo-
1a YKOJIMKO JK€JIH J1a U3jaBH OBaj BAHPEAHH MPABHU JIEK HE MIOCTOjH HH Y 3aKO-
HonmaBcTBY PemryOnmke Cpricke (unan 350) Hu CrioBenuje (unan 421) y kojuma je
npeaBul)eH MWUpH KPyT JIMLa oBIamheHuX 3a MOJHOIICHE 3aXTeBa 3a 3aITUTY
3aKOHUTOCTH, TJIe Cy TIOpea OBJamTheHor jaBHOT TYKHOIa, OKPHUBJHEHOT U Opa-
HHUOLA, oBjIalieHa joIl U CBa OHa JIMIAa KOja MMajy MpaBO M3jaBJbUBaba Kajloe
y KOpHUCT OKpHBJheHOT. OBa JIMIIa MOTY Jla M3jaBe 3aXTEB 3a 3aIITHTY 3aKOHUTOCTH
camo mocie cMpTH okpuBJbeHOT. Y LlpHoj T'opu je, Ha mpumep, camo BpxoBHo
JIP’KaBHO TY>KHJIAIIITBO OBJIAITNEHO /1a MOJTHECE 3aXTEB 3a 3AIITHTY 3aKOHUTOCTH
(unman 437. ctaB 1), a OKPUBJHEHU U HETOB OpaHMIIaLl MOTY CaMO ITUCAaHUM U 00pa-
37I0KEHUM TIPEATIOTOM TPAXUTH 071 BpXOBHOT IP:KaBHOT TY)KUJIAIITBA /1A TIOJANTHE
3aXTEB 3a 3alITUTY 3aKOHUTOCTH, U TO CAMO OHAj OKPUBJHEHHU KOjH je ocyheH Ha
0e3ycIIOBHY Ka3HYy 3aTBOpa O je/THe TOIMHE WIIH TeXY Ka3HY I Ka3HY MaJoJeT-
HUYKOT 3aTBopa (wian 438. ctaB 1). Y XpBaTCKOM 3aKOHOJABCTBY IIPABO HA MOAHO-
IIEHHE 3aXTEBA 32 3AITUTY 3aKOHUTOCTH j€ €KCKITY3MBHO IIPABO TIIaBHOT AP)KaBHOT
Ty>xuoua (unan 509), u3 pasnora mWTo U Jajbe NOCTOjU BAHPEIHH IIPaBHHU JIEK 3aX-
TEB 3a BAaHPEIHO MPEUCTIHTHBAKE MMPAaBHOCHAYKHE TIPECy/ie, KOji MOXKe 3a M3jaBU
ocyheHo nuie u weros OpaHual (4iaH 518), anu HU KO OBOT IPABHOT JIeKa HeMa
YCIIOBJEEHOCTH OCyheHoT 1a camo TIpeko OpaHHuoIa U3jaBy BAaHPEIHH ITPaBHU JICK.

Ratio legis moctaBibama ycioBa 3a OKPUBJHCHOT J1a 3aXTEB 32 3aLITUTY 3a-
KOHHTOCTH MOYKE J]a TIOHECE NCKJBYYHBO IMPEKO OpaHUOIa MOXKe Ja TPEACTaBIbha
notpeda 1a mpes HajBUIIMM CyJIOM, Y IOCTYIIKY y KOjeM ce pacipaBiba O MOBPEIH
3aKOHa MM JBYJICKOT TpaBa 1 cJI000/1e, MIIH BbUXOBOM YCKpahuBamy, OKpPUBIHEHOT
3acTyna npaBHO KBanupukoBaHo nuie’’. nak, ¥ mopea oBor onpasaama, pe-
mewme Koje je mpeasuleHo y 3akoHUKY y Be3r ca OpaHHOIeM HMa CBOje 3HaYajHE
Henocrarke. Kao npBo, y unany 74. 3KII-a oBo HHje HaBeleHO Kao ciy4aj o0aBe3He
omOpaHe, a IITO 3ampaBo jecte ciry4aj. [IporiecHa mocaeauiia Tora je HeMOTYhHOCT
MocTaBJbamba OpaHUoLa MO CIYKOCHO] AY>KHOCTH OKPHBJHEHOM KOjH JKETH Ja
M3jaBH 3aXTEB 3a 3aITUTY 3aKOHUTOCTH. He YMHM ce MpUXBaTIFUBUM 00jallrmhe-
1€ J1a je pasJior TOME Taj 11a ,,()... rapaHIije MpaBa Ha MPaBUYHO cylheme Baxe 10
MIPaBHOCHAYXHOT OKOHYama KpuBHUHOT TTocTynka (ECJbII, Neumeister mpoTus
Ayctpuje, 1936/63, 27jyn 1968; Matznetter mpotus Ayctpuje, 2178/64, 10. HoBem-
6ap 1979) u 1a 0ICyCTBO TaKBe OIpende HHje TIPOTHBHO cTaHmapaumMa dep cyhema. 3!
OBo u3 pasjora mro je camum YcraBoMm PC (unan 32)3? npensuljeHo nmpaso Ha
MPaBUYHO cyheme 0e3 TMMUTHpamka MPOLIEeCHOT MOMEHTA 70 KaJa OHO BaXKH, a
OCHM TOT'a rapaHIyje IpaBuvHOT cyhemba Baxke y LeJIoM KpUBUYHOM MOCTYTIKY KOjH
ce He 3aBpIllaBa MPaBHOCHAKHUM OKOHYameM MocTymka. Ca ipyre cTpaHe, CaCBIM

30 Buyern: Pakelli v. Germany, Application n0.8398/78, Strasbourg 25 April 1983, http:/
echr.ketse.com/doc/8398.78-en-19830425/view/

SUTT1. Wnuh m ipyru, Komerrap 3akoHHKaA 0 KPUBUYHOM MOCTYIIKY, beorpaza 2012, ctp. 958.

32 Cnyx6enu riacauk PC 6poj 68/2006.
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j€ OTIpaBIaHo /1a OKPUBJHEHOT Tipel BpXOBHUM KacallMOHUM CYJIOM 3acTyTia OpaHu-
Jal Koju je kBanudukoBaH 3a To. 13 HaBeneHuX pasiora ce YnHU OTPEOHNM Ja ce
3aKOHHKOM OB3j CITyd4aj MMPEIBUAN Kao Kao CiTy4aj 00aBe3He og0paHe, IMMe Ce OKPH-
BJHEHOM MpY>Ka MOTYNHOCT 1a My ce OCTaBH OpaHUIIall 110 CIYKOEHOj Ty KHOCTH.

Ocum Tora, yciaoBJbaBamke MOAHOMICHA 3aXTeBa 32 3aIITUTY 3aKOHUTOCTH
MCKJBYUYHUBO MPEKO OPaHUOIa MOXKE IOBECTH Y TUTAE ACIOTBOPAH MPUCTYII CYILy
jep CBaKW OKPHWBJHEHU KOjH JKEITH JIa W3jaBU OBa] BAaHPEIHU MPaBHU JICK MOpa Ja
aHraxxyje OpaHuoIa, Ia ce JJOBOAU y MUTakhe U MOTYNHOCT OCTBapHBamba MpaBa Ha
TIPUCTYT Cyny (Kao eJIeMEHTa IIpaBa Ha IIPaBUIHO Cyhemne), U3 pasiiora ImTo HUCY
CBa OKpPHBJbEHA JIMLA Y MOTYNHOCTH J1a 0 CBOM TPOLIKY aHTaxKyjy OpaHuoLa paau
M3jaBJbHBaFba OBOT BAHPEIHOT ITPAaBHOT JieKa. KOHTeKCTyaTHUM TyMauemheM diiaHa
6. EKJBII ce nomuo 1o 3akipyyka a HEIOCTaTaK MpaBHe MOMOhH (M3 MaTepHjaTHuX
pasiora) mpeacTaBJba MPaKTUIHY MPENpeKy 3a MPUCTYT CYAY, a OBO IIPABO j& M-
IUTHIIMTHO 3aXTEBY MpaBa Ha npaBu4HO cyheme. 3 [Ipema npakcu EBporickor cyna
3a JBYJICKa TIpaBa, MpaBo Ha OpaHMOIA ce Mopa 00e30eMUTH OKPUBIHEHOM U Y TI0-
CTymKy 1o npaBauM JekoBuma’t, [lpema unany 6. EKJBII koju ce omHOCH Ha IpaBo
Ha TpaBUYHO cyleme, He 3aXTeBa ce Of AprKaBa Jla OCHHBA]y arealioHe 1 Kaca-
IUOHE cynoBe. MehyTumM, ako je TakaB CHCTEM YCIIOCTAaBJbEH, OH CE MPUMEIbY]je
JIOKJIE TOJ TIOCTYTaK Tpes JoMahuM CyoBHUMa TPy Ka MOIHOCHOITY MPE/ICTaBKe
JOCTYITHO ITPAaBHO CPEACTBO Mpe]] BUILIUM CyoM. MIHTepecH npaBe Koju ce Mopa-
Jy ICIIUTaTH Y CBaKoOj (pa3u MOCTyIIKa, HAJIAXY Ja Ce OKPUBJHEHOM 00€30e1 IpaB-
Ha nomoh. Taxohe, BaxkHo je yka3aru u Ha npakcy ECJBII npema kojoj onbujame
omoOpaBama MpaBHe TOMOhH y arenanuoHoj (pa3u MocTymnmKa MoKe ONTH HEeTpH-
XBaTJBHBO y CIydajy Jia HCKPCHY CYIITHHCKA IpaBHa MUTarba.>>

Jluna oBanmrheHa Ha N3jaBJEUBAHE 3aXTEBA 32 3AIMTUTY 3aKOHUTOCTH MOTY
c11000HO pacroyiaraTu CBOjUM 3aXTEBOM Y CMHUCITY Jia O[] Hbera MOTy Jia OJyCTa-
HY, aJI JI0 JIOHOIIEeHa OJUTYKE Cy/Ia O MMOCTaBJFEHOM 3aXTEBY.

4. PA3JIO3U 3A TIOJHOUIEWKE 3AXTEBA

3axTeB 3a 3aITHTY 3aKOHUTOCTH MOTY J]a IOTHECY caMo OBJarrheHa Juma
MPOTHUB OJUTYKE jaBHOT Ty KHOIIAa UJIH CyJa Koja je MpaBHOCHAa)KHA HJIK 300T 10-
Bpeze openada mocTymnka Koju je MPeTX0Aruo lhEeHOM JOHOIIEHY YKOIUKO je (d4IaH
485 3KII):

3 Bugertu: Golder v. United Kingdom, Application no. 4451/70, Strasbourg 21 February
1975, http://hudoc.echr.coe.int/app/conversion/pdf/?library=ECHR &id=001-57496 & filename=

001-57496.pdf
34 Bugeru: Chatellier c. France, Requéte no. 34658/07, Strasbourg 31 mars 2011, http:/hudoc.

echr.coe.int/eng
35 Buzeru: Pakelli v. Germany, op.cit.
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1. IloBpeheH 3akoH (ako je TPaBHOCHAKHOM OJTYKOM HIJIH y TIOCTYTIKY KOjH j&
MPETXOANO HEHOM JIOHOIIEHY ToBpeleHa oapenda KpUBUYHOT TOCTYIIKA
WJTA aKo je Ha YUCHUYHO CTamke YTBP)EHO y MPaBHOCHAYKHO] OJTYIIH T10-
I'PELIHO TPUMEH-EH 3aKO0H);

2. [lpumereH 3aK0H 3a KOjH j€ OUIYKOM YCTaBHOT cyna yTBpheHo ma HUje y
carjacHOCTH ca YcTaBoM, onmTenpuxsahennM npasuianma MelyHapoaHor
IIpaBa " MOTBpheHnM Meh)yHapoTHUM yroBOpHMa;

3. IoBpeheno nnu yckpaheHo JbyICKO PaBo U Cl1000/1a OKPUBIHEHOT UITH APY-
TOT YUECHHKA Y IMOCTYIIKY KOj€ je 3ajeMUeHO YCTaBOM Wi EBpOIICKOM KOH-
BEHIIMjOM O 3aIITUTH JbYJCKUX MpaBa U OCHOBHUX €JI0004a U JOAATHUM
MIPOTOKOJIMMA, & TO je YTBpHeHO oaTyKoM YCTaBHOT cyaa uiu EBporckor
cyna 3a Jbyacka mpasa.’®
On Tpu BpcTe pasiora 3a n3jaBJbHBaAk-E 3aXTeBa 3a 3aMITUTY 3aKOHUTOCTH,

JOpyTH U Tpehu pasor cy NpeTXoAHNM 3aKOHUKOM O KpUBHYHOM mocTynKy (2001)
O perynrucaHd y OKBHPY MOCEOHWX TMpaBuia O TIOHABJbAKY KPUBUYHOT TI0-
CTyTKa. 3aXTeB 3a 3aLITHTY 3aKOHUTOCTH C€ HE MOKE MOJHETH 300T TOTPEIIHO
U HETIOTITYHO yTBPl)CHOT YMHEHHYHOT CTamba’’, ITO 3HAYH J]a Ce KOJI 3aXTeBa 3a
3aIITUTY 3aKOHUTOCTH CYyJl MOpa JIpKaTu cTpore NeduHUIK]e TojMa MOBPEe
3aKOHA M CaMO OHJIa KaJia je Ha YHHCHUIHO CTamke Koje je YTBpHEeHo y IpaBHO-
CHaYKHOj ITPECy 1 NOTPEIIHO MPUMEHHCH 3aKOH. Y TaKBOM CIIy4ajy HE MOXe OUTH
pedn 0 MOBpEIH 3aKOHA CaJIPXKaHO] Y MIPECy/IH, HETO O €BEHTYATHO HE3aKOHUTO]
npecyu, KOjH 1MojaM je 3HaTHO IIUPHU OJ 0jMa MOBPEE 3aKOHA M Kao TakaB He
yJIa3u y paszjore 300T KOjuX c€ 0Baj BAHPEIHU MTPABHH JICK MOYKE TTOTHETH.
PenyGuninyku jaBHU Ty>KHJIAll 3aXTEB 32 3aIUTUTY 3aKOHUTOCTH MOXKE MOJ-
HeTH 300T OMJIO KOje IMOBPENe 3aK0HA, 33 Pa3JINKY O] OKPUBJHEHOT KOJH TO MOXE
YYMHHUTHU CaMO KaJia Cy y UTamy TaKcaTHBHO ofipeljeHe mospe/e 3aKoHa yunmbe-
HE y IPBOCTEINEHOM IMOCTYTKY M MOCTYIKY Mpes anenaonum cyaom.> Te mo-
Bpere cy crenehe (unan 485. cras 4 3KIT)*: 1. [ToBpene yurtbeHe y Be3u ca 00aBe3HOM
0omOpaHOM OKPUBJBEHOT (W1aH 74); 2. ATicomyTHO OUTHE TTOBpee oapenada KpHBHY-
Hor noctynka (wiaH 438. ctas 1. Tauka 1. u 4. u tauke 7. 10 10. u ctaB 2. Tauka 1):
Kao IITO Cy: HACTYTIAFhe 3aCTaPENIOCTH KPHBHYHOT TOMEHa UIIH j€ TOEHE HCKIBY-

36 BpXOBHH Kacal[HOHU Cy/1 HUje oBnamhieH /ia o ciiyk0eHOj Iy)KHOCTH TyMadH U OLCHY-
j€ 0 KojuM ce rnoBpeamMa YCTaBOM rapaHTOBAHMX IIPaBa OKPUBJHEHOT PaJiil y TIOJHETOM 3aXTEBY
3a 3aIITUTY 3aKOHUTOCTH, HUTH J1a UCITUTYje 110 CIIyKOSHO] Ty KHOCTH JIa JIM IMTOCTOjJH OJUTyKa
YcTaBHOT cyja 0 MUTalky HCTAKHYTOM y 3aXTEBY 3a 3aIUTUTY 3aKOHUTOCTH. (Pememe BpxoBHor
kacanuoHor cyzaa, Kz3. OK 2/2014 ox 6.2.2014. roguHe)

370 osome Bugern: Odluka VSRH Kzz 13/2001-2 od 28.07.2005, Bubalovi¢ T., Pravni lije-
kovi u kaznenom postupovnom pravu, Rijeka 2011, str.268.

38 Bugeru: Pememe BpxosHor kacauonor cyaa, K33. 108/15 ox 10.02.2015. roxuHe.

3 Onpenbom unana 485. cras 4. 3KIT orpaHuyeHu Cy pas3iios3u 300T KOjUX OKPUBIHEHH MOKE
HOJHETH 3aXTEB 3a 3aITUTY 3aKOHUTOCTH, 1a 3aXTEB IOJHET U3 IPYTUX PA3JIOra HHUje 103BOJbEH.
(Pemreme Bpxosror kacarionor cyaa, K33 125/2014 ox 13.3.2014. ronune)
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YEHO yCJIe]] aMHECTH]€ WJIM IIOMUJIOBAaha U je CTBap Beh mpaBHOCHAKHO TIpe-
cyheHa, miim nocToje Apyre OKOIHOCTH KOje TPAJHO UCKIBYUyjy KPHBUYHO TOCHE,
3aTUM YKOJIMKO j€ Ha TJIaBHOM IIPETPECY yIeCTBOBAO CYIAHja MU CYaHja TOPOT-
HUK KOjU ce MOpao u3y3etH (wian 438. cras 1. Tau.l. u 4); 3atum y cinyudajy ja je Cya
TTOBPEIHNO Opende KPHBUYIHOT MTOCTYTIKA Y TOTIIEAY ITOCTOjarka ONTYk0e oBJa-
nrheHor Ty»XHola, OIHOCHO 0100peka HaAJIEKHOT OpPTraHa; YKOJIMKO MPECYA0M
HHj€ TTOTIYHO PEIICH IPEAMET ONTYKOE HITH j€ TIPECYIOM OITYk0a mpeKopade-
Ha, Kao U aKo je mpecyaoM nospelena 30apana mpenHavemha Ha ITETY ONTYKEHOT
(wman 453); 3. PenatuBHO OuTHA MMoBpena onpenada moctynka (uinan 438. ctas 2.
Tad.l) ¥ TO YKOJIMKO Ce MpecyJa 3acHUBa Ha JI0Ka3y Ha KOMe ce Mo oxpendaMa
3KII-a HEe MOKE 3aCHHBATH, OCHM aKo je, ¢ 003MpOM Ha IpyTe J0Ka3e, OUHUTIICITHO
na Ou u 6e3 Tor nokasza Omia qoHeTa ucTa npecyna; 4. [loBpene KpUBHYHOT 3a-
koHa (wran 439. ctas 1. Tau.l. 7o 3): ako A€o 3a Koje ce ONTYKCHU T'OHU HHje
KPUBHUYHO J€JI0; YKOJIHKO je y Moriiely KpUBHYHOT JieJia KOje je MPeaMeT OnTyxo0e
MIPUMEHEH 3aKOH KOjU Ce HE MOXKE MTPUMEHHUTH; YKOJIHKO j& OIYKOM O KPUBHY-
HOj CaHKIUjH MU O O1y3UMarby UMOBHHCKE KOPHCTH WIIH O OTIO3UBAIGY YCIOBHOT
otmycra noBpelen 3akoH; 5. [loBpene y Be3u ca HepaBIITHOM OJIITYKOM O KPHBHY-
HOj CaHKIUjH U O IPYTUM OKOJTHOCTHMA (uiaH 441. cras 3. u 4): ogityka o gocy-
heHoM NMOBHMHCKOTIPaBHOM 3aXTEBY WIIH OJIITyKa O Oly3UMary HMOBHHE MTPOHCTE-
KJIe U3 KPUBUYHOT JieJla MOJKE ce OOHMjaTH aKo je Cyll OBOM OJUTYKOM MOBPEIHO
3aKOHCKE oJipeni0e MK OITyKa O TPOIITKOBUMA KPUBHYHOT ITOCTYTIKA MOYKE Ce T10-
OujaTu aKo je Cyl OBOM OJJIYKOM IOBPEINO 3aKOHCKE OJ[peni0e, Kao u 300r Tora
IITO je CyII TIOTPEITHO H3PEKao MITH HUje H3PEKao OTYKy 0 ociiobahamy onTyxke-
HOT OJT TY’)KHOCTH Ja y UETHMHU WU ISTUMUYHO HAKHAIU TPOIIKOBE KPUBUYHOT
mocTymnka.

Opn cBUX pa3Jiora 3a MOAHOLICHE 3aXTeBa 3a 3alUTHTY 3aKOHUTOCTH MOCEOHY
MaXHY 3acIyKyje MOryNHOCT MOTHOIIIEHha 3aXTeBa Ha OCHOBY OJUTYKe YCTaBHOT
cyna unu ECJBII kojoM je KOHCTaToBaHO Ja je moBpel)eHo HEKO OCHOBHO JBY/ACKO
MPaBo MK ¢7I000/1a. Y BE3W ca OBUM pa3lioroM 3a MOJAHOIIEHE 3aXTeBa 3a 3aITH-
TY 3aKOHUTOCTH j€ HYKHO TIOMEHYTH jelHY MOTeHIHjaIHo Moryhy cutyaumjy, a
TO je OHa Yy K0jOj C€ KOHCTaTyje Aa je moBpeleHo mpaBo Ha mpaBUIHO cyheme, mpu
4yeMy Huje noBpehen 3akoH. OCHOBHA pa3iiiKa paBa Ha PaBUYHO Cyhere y oqHo-
cy Ha cBe ocTaje enemenTe Wwiada 6. EKJbII je y Tome mTo oBo mpaBo o0yxBaTa
KPUBUYHH MTOCTYTIAK y IIEJIMHU 114 CE CAMUM TUM ITUTAE J1a JIU j& Y KOHKPETHOM
ciTy4ajy moBpeheHo IpaBo Ha MpaBUIHO cyheme carienaBa Kpo3 3Ha4aj M0jeIHHIX
¢a3za nocrynka u 30MpHY aHanu3y cBux (asza KpuBHYHOT mocTymnka.*! Kpureme

40 M.IIkynuh, T.Byrapcku, op.cit., 529-530.

4 Bugeru: Monnell and Morris v.The United Kingdom, Application no. 9562/81, 9818/82,
McDonald M., Compliance of Legal Aid Systems with the European Convention ON Human Rights
in Seven EU Jurisdictions, p.28, https:/www.hrmi.lt/uploaded/Documents/Report on_Legal

Aid_Justicia.pdf.
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oJIpeaIdu MOCTYIIKa He MOpa Jla MMa 3a TIOCJIC/INIY KPIIeHhe IIpaBa Ha MPaBHYHO
cyheme,* kao u 0OpHYTO, Y CITy4ajy J1a HaKo HHje OMIIO TIOBPEIa 3aKOHa, /1a je TMo-
BpeheHo mpaBo Ha MpaBUIHO cyheme. 3a oueknBaTH je na he YcTaBHU cy/1 cBakH
MyT Ka/1a OJUTy4yje MO0 YCTaBHO] KaJiOu, aKo YTBP/IH J1a je IOBpel)eHo HeKO OCHOBHO
JBYJICKO MPaBO MK ¢l1000/1a, TOHUIITHTH MPECyy KPUBUYHOT CYyJa CaMO aKo
MOCTOjM y3pOUHa Be3a n3Mel)y yuumeHe MoBpesie U JOHETe CyJCKe OITyKe, Of-
HOCHO aKo OM y4HHheHa MoBpejia Uik yeckpahuBame JbyICKUX MpaBa y KPUBUYHOM
HOCTYIIKY YTHIAJIO Ha 3aKOHUTO M MPABIIIHO OTyYnBambe® (kao mto je To 6uio
3KII 2001). Iocrojeha dhopmynanuja ykasyje aa ce paju O arncoiyTHO OUTHUM
nospegama ojpenada KpUBUYHOT MOCTYIKA MITO OH 32 TIOCJIEANIY UMAJIO YKH-
Jlame IIpecyie Ha OCHOBY oiiyke YcraBHor cyaa uiu ECJBII. Wnak, octaje oTBoO-
pEHO MUTAaE IMITa OU ce JecuiIo y crydajy aa YcraBuu cyd wiu ECJbIT nonece
OIITYKY KOjOM KOHCTaTYyje Jia je IoBpeheHo mpaBo Ha IpaBUIHO cyheme, a ga pu
TOMe HHje TIoBpeheH 3akon? TuM Ipe 1mITo ce 3aXTeB 3a MPaBUYHONINY OTHOCH Ha
€0 MOCTYIAK Ma ce MPaBUIHO Cyherme Oleyje KPo3 KyMYyIaTHBHY aHAJIN3Y CBUX
¢a3za nmoctyrmka, a He camo ofpelheHor mporecHor HemocTaTka. FIHTepecaHTHO je
uctahw 1a je mojaM nMpaBUYHOCTH Takol)e ayTOHOMaH y OJJHOCY Ha Ha4WH Ha KOjH
NOCTYIaK npea JoMahuM cyJ0BUMa MOXKE JOBECTH JI0 KPIICHa HOPMHU TaKo Jia
MPOLIECHU HEOCTAaTaK KOjU MPeICTaBsba KPILIeHe MpoLenype npea roMahum cy-
JIOBHMa, caM 1o ceOK He MOpa MMAaTH 3a MOCJIEAUILY HelTpaBuYHO cyheme,* u 00p-
HYTO, MOBPE/ia YjaHa 6. MOXe OMTH yCTAHOBJbEHA YaK U Y CIy4ajy Jia HUje OUiio
HE3aKOHUTOT MOCTYMAkba.

5. POK 3A TIO/JHOILEE 3AXTEBA 3A 3ALIITUTY
3AKOHUTOCTHU

3axTeB 3a 3alITUTY 3aKOHUTOCTH HHjE BE3aH 3a POK, OCUM Y JIBa CIIydaja.
[pBu ci1yuaj je TOMHOIICHE 3aXTeBa 32 3AIITUTY 3aKOHUTOCTHU M3 Pa3Jiora ako je
MPUMEHCH 3aKOH 32 KOjH je OJIYKOM YCTaBHOT cyza yTBpleHo Jja Huje y carna-
CHOCTH ca ycTaBoM, omiurenpuxpahenum npasuinnma Mel)yHapogaHor npasa u
noTBplheHnM MeljyHapOoIHUM YTroBOpHMa MK je ioBpeheHo nin yckpaheHo by -
CKO IPaBO M CJI000/1a OKPUBJHCHOT MJIM JIPYTOl YYECHUKA Y TIOCTYIIKY KOje je
3ajeM4YeHO YCTaBoM MM EBPONICKOM KOHBEHIIHM]OM O 3alITHTH JBYICKHX ITpaBa 1

42 Gefgen protiv Nemacke, Predstavka br. 22978/05, Ljudska prava u Evropi, Pravni bilten
broj 103/2008, str.11.

4 O moHMIITABAKY CYICKUX OJTyKa O CTpaHe YCTaBHOT Cy/ia BUICTH: 3aKOH O YCTaBHOM
cyny (anaH 89. craB 2), Cnyx6enu rmacauk PC 6poj 109/2007, 99/2011, 18/2013 — Onnyka YC,
103/2015 u 40/2015-np.3axon u Onnyky YcraBHor cyma [Uz-97/2012 ox 20.12.2012, Ciryx6eHn
rmacHuk PC 6poj 18/2013.

4 Buperu: Gafgen v. Germany, Application no. 22978/05, Strasbourg 1 June 2010,http:/

hudoc.echr.coe.int/webservices/content/pdf/001-99015?TID=thkbhnilzk
99



Hp Tarjana /1. byrapcku, 3axiues 3a sawinuiny 3axonuitoctiuu (ctp. 87-105)

OCHOBHUX €J1000/1a ¥ TOMATHUM IIPOTOKOJIMMA, a TO je YTBphEeHO omTyKoM YCTaB-
HOT cyJa Wi EBpoIicKor cyia 3a JbyJIcKa mpaBa. Y TOM CIy4ajy pOK 3a IOJIHO-
HIew-e 3aXTeBa je 3 Mecena o1 AaHa Kaja je JTUIy JOCTaBJbeHa OJTyKa yCTaBHOT
cyna wm ECJbII-a. [lpyru ciy4aj ce OMHOCH Ha M3jaBJbUBAILE 3aXTeBa Kaja Cy
y nutamy exkcrnnuTHO oapehene noepene 3KII-a yunmene y npBocTeneHoM
MOCTYTKY M Y MOCTYIKY MPE anleJallHOHUM CyJI0M. Y OBOM CIIy4ajy POK 3a MOJ-
HOIIICHH€ 3aXTeBa je 3a OKpuBJheHOT 30 maHa ox JaHa Kaja MY je TOCTaBJbeHA
MPaBHOCHAXKHA OJITYKa, Y3 YCJIOB JIa je IPOTHUB T€ OJUTYKE OKPUBJHEHU UCKOPUCTHO
penoBaH npasHu Jiek. Y npHoropckoM 3KIT (wnan 438. ctas 1) pok je npensuleH
caMo 3a MMOTHOIIEHE MPEIIOTa 3a MOAN3ak-E 333 O/ CTPaHe OKPHUBJHEHOT N Fhe-
roBor OpaHKOIIA ¥ OBaj POK U3HOCH MECEI] IaHa O] JaHa KaJia je OKPUBJLEHU ITPUMHO
npaBHocHaxHY npecyay. Hok 3KIT XpBarcke He npeaBuha pok 3a MogHOIICHE
3aXTeBa 3a 3aMTHTY 3aKOHUTOCTH (wraHoBH 509-514), y 3KII Pemrybamke Cpricke
onpeleH je jenaH pok 3a MOAHOIICHE 3aXTEBa 3a 3alITHTY 3aKOHUTOCTH, 0€3 003u-
pa Ha pasJor MOJHOIIeHka 3aXTeBa, U Taj POK H3HOCUTPHU Mecela of1 AaHa mpujeMa
npaBoCHaXKHe Tipecyne (wian 351. cras 3).

6. IIOCTYITAK I1O 3AXTEBY 3A BAIITUTY 3AKOHUTOCTU 1
OUIYKE BPXOBHOI' KACAIIMOHOI' CYJIA

[logHOCHMal 3aXTeBa 3a 3aIITUTY 3aKOHUTOCTH y CAMOM 3aXTEBY Tpeba 1a
HaBeJle pasJore noxHomema. ObaBe3a HaBol)ewka pasiiora 3a MOHOIICHE 3aXTeBa
3a 3aMITHTY 3aKOHUTOCTH 300T MOBpE/Ie 3aKOHA, MOApa3yMeBa He caMo GpopmMal-
HO O3Ha4YaBamE O K0jOj IIOBPEIM 3aKOHA c€ paau, Beh 1 yka3uBame Ha TO y UeMy
ce ona cactoju.” Kajia je y muramy caap>KHHa 3aXTeBa, Ha IIPHMED, Y3 3aXTEB Ce
MOpa MPUJIOKHUTH U OJUTyKa YCTaBHOT cyzia Wi EBporickor cyia 3a jbycKa npasa,
y CIIy4ajy Ja je 3aXTeB MOTHET U3 pa3Jiora KOju ce OMHOCe Ha IPUMEHY 3aKOoHa 3a
KOjH je OJUTYKOM YCTaBHOT cyza YTBp)EHO Ja HUje y CarjacCHOCTH ca YCTaBOM,
ommrenpuxBaheHUM npaBuirMa Mel)yHapoHor nipaBa 1 OTBpheHnM MehyHapo-
HHUM YTOBOpHMa, HJIU Pa3lIo3uMa KOjU ce OmMHOCEe Ha moBpeheno mimm yckpaheno
JBYZICKO TPaBO U CJI000AY OKPUBIHEHOT MJIH JIPYTOT YYECHUKA Y TIOCTYTIKY, a Koje
je rapantoBano YcraBom wiu EKJBII u jonqaTHuM npoToKoIMMa, a Ja je TO mpeT-
XOIHO yTBplEeHO OTyKOM YCTaBHOT Cy/1a nitn EBporickor cy/a 3a Jby/icka rmpaa.*t

O 3axTeBy 3a 3alITUTY 3aKOHUTOCTH OJITy4yje BpXoBHU KacallmoHu Cyn y
cenuuny Beha oj et cyauja npodecuonanana. HamexHo sehe, omnyuyjyhu mo
3aXTeBy 3a 3alITUTY 3aKOHUTOCTH MOJKE J1a IOHECe jelHy of cienehux omyka:
1. perieme 0 odanMBamy 3aXTeBa; 2.MPeCy/y O OJI01jamy 3aXTeBa HIH 3. TPeCy 1y

4 Buperu: Pemewe BpxosHor kacanuonor cyzaa, K33. 41/15 ox 21.01.2015. roause.
46 Buneru: Pemewe BpxosHor kacannosor cyaa, K33 114/2014 ox 27.02.2014. rogune
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0 ycBajamy 3axteBa. Kaga monece jenHy o HaBeACHHUX OJJTyKa, BpxoBHHM Kaca-
LMOHU CY[l je AyXaH Aa je JOCTaBH 3ajeTHO ca CIIICUMa jJaBHOM TYXKHOILY, IIPBO-
CTETNIEHOM WJTH APYTOCTETIEHOM CYAY ¥ TO Y POKY 07l 6 MecenH O JaHa ITOTHOIIIe-
Ha 3aXTeBa 32 3aITUTY 3akoHUTOCTH. OBaj pok je y LipHoj ['opu 4 mecena (unan
440 craB 5), mox 3KII Xpratcke u 3KII Peryonuke Cpricke He mpenBuhajy oBa-
KaB POK.

Cam mocTyTax 1o TMOAHETOM 3aXTEeBY MoapasyMeBa cienehe: momrro je mpu-
MHO 3aXTEB, CyJl [IPBO IPOBEPABA JIa JI Cy UCIYHEHH 3aKOHCKHU YCJIOBH 3a MOHO-
meme 3axTeBa. OBOM IMPOBEPOM Cy/I MOXKE J]a YCTAHOBH JIa 3aXTEB HUjE MOTHET y
poKy (y ciydajeBHBa KaJa je IpeABUlEH POK 3a MOIHOUICHE 3aXTEBa), NN HUje
I03BOJbEH (y CITy4ajy 1a je TIOMHET MPOTHB OJTyKe O 3aXTEBY 3a 3aIITHTY 3aKO0-
HUTOCTH MJIK 300T MOBpee oapeaada mocTynka Koju je npea BpxoBaum kaca-
[IHOHUM CYZIOM TIPETXONO HEHOM JTOHOIICHY; YKOIHNKO j€ TIOAHET O]l CTPaHe
HeoBJamheHor JUIa Uik aKo je 3aXTeB MOJHEO OKPUBJLEHH ITPEKO CBOT OpaHu-
OI1a, aJIi M3 Pa3jora KOju HUCY eKCIUTHIINTHO HABEACHU y 3aKOHHKY), HJIX HEMa
HPOMHKCAH CapKaj (AaKO HHje HABEICH Pa3Jior 3a MOHOIICHE 3axTeBat win Huje
y3 3aXTeB OCTaBJbeHA Omryka YcrapHor cyna uinu ECJbI y cydajeBuMa kanga
j€ TO mpoMnuCcaHo Kao 00aBe3HO) MITH je MOAHET 300T MOBpelie Koja HUje Of 3Havaja
3a MpaBUJIHY WJIH yjeIHAYeHYy IPUMEHY TIpaBa. Y OHMIIO KOM O] HaBeIEHUX CITy-
yajeBa, cy/ he y ceqnuiu Beha noHeTr o/u1yKy KOjoM 3axTeB ondalryje. Pememe
0 ombanMBamy 3aXTeBa KOje ce JIOHOCH y HABEIEHUM CTyJajeBIMa IIpeMa CaMOM
3KII-y e Mopa aa cagpike odpasnoxkeme. Mnak, nocedHo je BaxkHo uctahu na je
mpakca ympaso cynpotHa. O modeTka mprMeHe HOBOT 3aKOHMKa O KPUBHYHOM
MOCTYNKY (y UCTpakuBauyKoM nepuoay aytopa ao 01.04.2015. rogune) cBa pere-
a BpXOBHOT KacalroHOT cya nMajy obpasmoxeme.*® IIpakca BpxoBHor kaca-
LMOHOT CyJa IO OBOM IHTAaY je Y CKJIaay ca IpaBoM Ha 00pa3iIokKeHy CyICKY
OITYKY Koja Tipon3iia3u u3 WwiaHa 6. ctaB 1. EKJbII kojuM ce mojeqnHaI mTHTH
0J1 TPOM3BOJEHOCTH U 300T Tora CyJicKa OaslyKa Tpeba a caapku 00pasiioKerne,
OIHOCHO pa3Jiore 4uju 0OMM 3aBHCH o1 BpcTe omnyke.* ObaBesy cyma na obpa-

47V moCTyIKY MO 3aXTEBY 3a 3aLITUTY 3aKOHUTOCTH Cy[ HHje oBranmrheH fa y ciydajy Ka-
Jla KOHKpPETHa MOBpe/ia 3aK0OHa HHje ONpe/ie/beHa, MPOLIebYje KOjy je KOHKPETHY MOBpeIy 3aKoHa
OpaHuJIall KMao y BUY NPHIJIMKOM MOJHOIIeHa 3axTeBa. (Bunern: Ilpecyny Bpxosnor kacanu-
onor cyna, Kz3. 41/2014(1) ox 27.2.2014. ronuue u Pememe BpxoBHOTr kacanuoHOr cynaa
K33.272/2015 on 24.03.2015.roqune). O6aBe3a HaBoljemwa pasJiora 3a MOJAHOIICHE 3aXTEBa 3a 3a-
HITUTY 3aKOHUTOCTH 300T IIOBpEJIie 3aKOHA [M0pa3yMeBa He caMo (popMaliHO 03HaYaBame 0 KOjoj
MOBPEIH 3aKOHA ce pajy, Beh M ykasnBame Ha TO y Y€MYy ce OHa KOHKpeTHO cacToju. (Pememe
BpxoBHor kacamuonor cyna, K33 705/2014 ox 3.9.2014. ronune).

48 O moueTka npuMeHe Bakeher 3aKOHUKa O KpUBUYHOM 1ocTyTKy 10 01.04.2015. BpxoBHu
KaCallMOHH CyJI, OTy4yjyhu o 3axXTeBy 3a 3aIITUTY 3aKOHUTOCTH je JOHEOo 87 pemerma 0 on10am-
Baby.

4 Buperu: Ruiz Torija v. Spain, Application no. 18390/91, Strasbourg 09 December 1994, http:/
hudoc.echr.coe.int/app/conversion/pdf/?library=ECHR &id=001-57909&filename=001-57909.pdf
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3JI0KH CBOjY OJUTYKY Y CBaKOM CIIydajy HE Tpeba CXBaTUTH Kao 00aBe3y na ce
00pa3oKu JIeTa/bHO CBAKM HABEJIEHHU apryMeHT.>”

o mpoBepH HCIYHEHOCTH 3aKOHCKHMX YCIIOBA 33 MOJHONICHE 3aXTEBa, CY-
JIMja U3BECTHUIIAIl MOPA Jia JJOCTABH MPUMEPaK 3aXTeBa JaBHOM TYXKHOIYy WU
Opanwuoiry. Cynuja u3BeCTHIIAI] MOKE aKO cMaTpa 3a MoTpeOHO J1a mpubaBu oda-
BEIITEHA O PA3JI03MMa 32 H3jaB/bUBAE 3aXTEBA KOjJU CE OJJHOCE HA MOBPEIY 3a-
KOHa, MPUMEHY 3aKOHA 32 KOjH j& OMJIYKOM YCTaBHOT CcyJa yTBpHEHO na HHje ¥
carJIaCHOCTH ca YCTaBoM, onirenpuxsahenuM npasuinuma meh)yHaposor mpa-
Ba ¥ NOTBpheHUM Mel)yHapOJHUM yroBoprMa 1 0 oBpeheHoM win yckpahenom
JBYJICKOM TIpaBy ¥ cJI000/IM OKPUBIGEHOT HIIH JIPYTOT YUYECHHUKA Y TIOCTYTIKY KOje
je 3arapantoBano Ycrasom wiu EKJBIT n togaTHUM nMpoTOKONIMMA, a IITO je To-
TBpheno onmykom YcrasHor cyna unu ECJblI-a.

3KII-om je mpenBuheHo na ce o cemHuIy Beha Mory 00aBeCTUTH jaBHH TY-
JKUJIAI ¥ OpaHuiall, mrto he cy yYMHUTH caMo ako cMaTpa Jia Ou BUXO0BO MpPU-
CyCcTBO OWIIO Off 3Ha4aja 3a JOHOIIeHke omyke. Pasmarpajyhu u omnyuyjyhu y
MEPHUTYMY, Cyl HCIIHTY]e TPAaBHOCHAYKHY OUTYKY WJIH IIOCTYTIAK KOjH jOj je TIPET-
XOJIMO y OKBUPY PasJiora, Jiesia u npaslia modujama KOojHu Cy caJpiKaHH Y CaMOM
3aXTeBY. YKOJIMKO CyJT YTBP/H Ja Pa3jio3u 300T KOJUX je JIOHEO OTYKY Y KOPHUCT
OKPHUBJHEHOT TIOCTOj€ M 32 HEKOT O/ CAONITY)KEHUX Y TOTJICAY KOjer HHje TIOTHET
3aXTeB 3a 3aIITUTY 3aKOHUTOCTH, cMaTpahe ce Kao Jja TakaB 3aXxTeB MMOCTOjH.
IToBOOM 3aXTeBa KOjH j€ TIOHEO jABHH TYIKHUJIAILL, CY/I MOXKE JIa YKUHE UITH Mpe-
WHAYHU OJIITYKY CaMO Y KOPHUCT OKPUBIHECHOT.

Onnyuyjyhu o 3aXxTeBy 3a 3aIITUTY 3aKOHHUTOCTH Y MEPHTYMY, CYJ MOXKE
JIOHETH y OPMHE IIPECy/Ie OJUTYKY KOjOM 3aXTeB 0JI0Mja WU OITYKY KOjOM 3aXTEeB
ycBaja. [Ipecyma o ombOujamy 3aXTeBa ce JOHOCH Kajla Cy YTBPIU Ja HE TTOCTOj!
pasJior koju je HaBezeH y 3axteBy.’! Cyn he qoHeTH mpecyay O ycBajamy 3aXTeBa
3a 3aMTUTY 3aKOHUTOCTH YKOJIUKO CMaTpa Jia Cy HaBEJICHHU Pa3io3n ONpaBIaHu
Y OBOM IIPECYJIOM CYJl MOXKe J1a: 1. yKHHE y NEeNHU WU ASTMMHUYHO TPBOCTEIe-

30 Buneru: Van de Hurk v. The Netherlands, Application no. 16034/90, Strasbourg 19 April 1994,
https:/www.google.rs/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=
0ahUKEwiDy07B2cDMAhWFkCwK HeBWCRUQFggfM A A &url=http%3A%2F%2Fwww.men-
schenrechte.ac.at%2Forig%2F94 3%2FHurk.pdf&usg=AFQjCNEEE8TDJIwu-TdyK47Ljbxtn7u
mVeg&bvm=bv.121099550.d.bGg

31 Tako Ha IpUMep, y CiTydajy Jia je BaHPEIHH MPABHHU JIEK MOHET 300T MOBPE/Ie 3aKOHA KOja
j€ HEOCHOBAHO MCTHUIAHA y MOCTYIIKY MO PEIOBHOM MPABHOM JIEKY, a BpXOBHH KacalnoHHu Cy/I
MPUXBATH Pa3Jiore Koje je a0 Cy 1 peJOBHOT IPABHOT JieKa, y 00pasnoxemy npecyae he ce orpa-
HUYKUTH Ha yryhuBame Ha Te pasnore. Kaja apyrocrenenu cya omtydyjyhu o sxanbu crpanke
[POTHUB IPBOCTEIICHOT PELICa, IPABHIIHOM IPUMEHOM 3aKOHA CBOjUM pEIICHeM 010alu xkajioy
Kao HE/I03BOJBbCHY, OH/IA CE 3aXTEBOM 3a 3aLITUTY 3aKOHHUTOCTH, U3 Pa3jiora KOju ce OJHOCE CaMo Ha
MOBpE/IC 3aKOHA YUHEbEHE Y IPBOCTEIICHOM PEIICHY, HE MOXKE 33j6IHO Ca TPBOCTEIICHUM PEIICHEM
NOOUjaTH U PeLICHE APYTOCTEICHOT CY/Ia, jep j¢ Y TAKBOM CIy4ajy MPaBHOCHAKHOCT IIPBOCTEIIC-
HOT PEIICHa HACTYITHIIA [0 CAMOM 3aKOHY M HE3aBUCHO OJ] IOCTOjarba IPYTrOCTEIICHOT PEIICHa O
oznbadvajy xasbe kao Hel03BoJbeHe. 300T TOra je MOAHETH 3aXTEeB 3a 3AIUTHTY 3aKOHUTOCTH OA0H]jeH
kao HeocuoBaH. Buaern:Odluka VsK Kzz 1/83, J.Pavlica, M.Lutovac, op.cit., str.605.
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HY OJUTYKY H OJIITYKY JIOHETY Y MOCTYIKY IO PEJOBHOM ITPABHOM JIEKY HJIH CAMO
OJITYKY JIOHETY Y MOCTYTIKY 10 PSIOBHOM ITPABHOM JICKY M IIPEIMET BPATUTH HA
MOHOBHY OJJIYKY OpraHy MOCTYIKa WM Ha cylerbe MPBOCTEIICHOM HIIH CYy
JPYTOT CTEIeH; 2. IPEUHAYH y [EIMHU HITU JISIMMUAYHO MPBOCTENCHY OJITYKY U
OJUTYKY JIOHETY Y TMOCTYTIKY TI0 PEAOBHOM IIPABHOM JIEKY MUJIM CAMO OJIITYKY JIOHE-
Ty y HOCTYTIKY I10 PEIOBHOM IIPABHOM JIEKY>> HJIH 3. caMo Jia yTBpau (KOHCTaTyje)
TIOBPETY 3aKOHA (YKOJHMKO YCBOjU 3aXTEB 3a 3aIITHTY 3aKOHUTOCTH KOJH j€ TTOTHET
Ha IITETY OKPUBJHEHOT). Y TIPBOM CITyuajy, YKOJIHUKO CyJl BpaTH MPEAMET Ha TOHOB-
HO OJITyYHBAFHC, MOKE HAPEJAUTH JIa CE HOBH MOCTYIMAK OJPIKHU MPE]] MOTIIYHO
n3MemeHUM BeheM, Kaza ce 3a OCHOBY y3MMa paHHja ONTYKHUIIA WA OHAj FheH
JICO KOjU e OJTHOCH Ha YKHHYTH JIco rpecyie. Ha moHOBHOM cyhemy, cy1 je nykaH
Jla U3BEJIC CBE MPOIICCHE PaJIibe KAo U JIa paclpaBU CBa MHUTaka HA KOja MY je
yka3ao BpxoBHu kacanuonu cyn. Ha HOBOM ITaBHOM IpeTpecy, CTPaHKEe MOTY
UCTHUIATU HOBE YMEHCHUIIC U TIOJHOCTUTU HOBE JIOKA3€, a IPUITMKOM JIOHOIICHA
HOBE TPeECy/Ie, CY/1 je Be3aH 3a0paHOM NMPEHHAYCHHA HA IIITETY OMTYKCHOT.

7. 3AKJbYUHA PASMATPABA U CYICKA ITPAKCA
(CTATUCTUYKU IIOJALI) BPXOBHOI' KACAIIMOHOI' CYTA

Pedopma kpuBHYHOT mporiecHOT 3aKoHoAaBcTBa y CpOuju je 00yxBaTuia u
npasHe JiekoBe. O CBUX MPAaBHUX JIEKOBa, MOXKE ce pehn 1a je 3aXTeB 3a 3allTH-
Ty 3aKOHUTOCTH, K20 BaHPEIHH IPaBHHU JICK IPETpIico Hajsehe mpoMeHe, 01 KOjUX
HEeKe 0TBapajy M3BecHa CIIOpHA MUTamka, Ha Koja je y pany Beh ykazano. Ocum
caMUX HOPMaTUBHUX M3MEHA, y aMOUjEHTY BEIMKUX HOBHHA, Ba’KHA j€ CBAKAKO
U CyZCKa IIpaKca Koja 3aciyyje noceOHy naxmy. llITo ce Tnde cynacke npakce
BpxoBHOTr KacauoHor cyja, 3a moTede oBor pana cy oOpaljeHu cTaTUCTHIKH
MOZaLY O TIOYeTKa MpuMeHe Bakeher 3akoHMKa 0 KpUBHYHOM MOCTYTIKY of 15.
jaryapa 2012. roguHe y mpeaMeTHMa y KOojuMa MOCTyIIa TYKUJIAIITBO moceOHe
HauieskHocTH, a ox 01.10.2013. roguHe y CBUM KPUBHYHHUM MOCTYIIIUMA, 10
01.04.2015. ropune. YkynaH Opoj CTaTUCTUUKH 00pal)eHMX OAIyKa y BE3H ca
MOAHETUM 3aXTEBOM 3a 3AIITUTY 3aKOHUTOCTH y HABEJCHOM IEPHUOY je Ouo m1o-
CTyIaH Ha 3BaHUYHOM cajTy Bpxosror Kacauuonor cyzaa.’? Omiyke obpahene y

2V ciyuajy /ia OpraH MocTyIka Koju je O/Uly4rBao O PSIOBHOM IIPAaBHOM JIEKY HHUje OHO
osianrhen npema 3KI1-y 1a oTKIIOHM MOBpey Koja je yunubeHa y ITo0HjaHoj OJUTYIIH WIIH Y TTOCTYII-
KY KOjH je IPETXOHO BEeHOM JOHOIICHY, a I10 pa3MaTpamy U yCBajamy 3aXTeBa 3a 3alITHTY 3a-
KOHHUTOCTH KOjH j€ HOANTHYT y KOPHCT OKPUBJHEHOT Halje 1a je 3aXTeB OCHOBAH H J1a je TOTPEOHO
YKUHYTH WM IPEHHAYUTH TOOHjaHy OMTYKY PaJiil OTKJIambhaba YYHbCHE TI0OBPE/IE 3aKOHA, Y TOM
ciyyajy he yKHHYTH HIIH IPEHHAYNTH T0OUjaHy OJUTYKY JIOHETY Y IOCTYIIKY I10 PEJOBHOM IIpaB-
HOM JIEKY HaKO HOM HHj¢ yUHbEHA TOBPE/a 3aKOHa.

53 http://www.vk.sud.rs/sr/solr-search-page/results?court_type=vks&matter=_none&regi-
strant=_none&subject number=&date from%5Bdate%SD=&date to%SBdate%S5D=&keywords=

&phrase=&sorting=by_date down&redirected=213&level=0&results=10
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HaBeneHOM Tepuoy (ykymHo 288) cy: 145 @pecyoa kojom ce 3axiues 3a 3awiniu-
wty saxonutiociuu 00ouja (JT — 2; Opanunan — 143); 56 ipecyoa kojum je 3axiues
3a 3awiuuiny 3axonuciiociuu yceojen (11 yrphyjyhux, 20 ykunyro, 24 mpenHa-
yeHo) (35 — JT, 18-6panunan) u 87 pewersa o o0bayusarsy (22 HeOnaroBpeMeHH,
12 nogHeTn o1l cTpaHe OKPUBJHEHOT, | HEMa HM MOTIIKCA HU TiedaTa, 3 MojaHeTa
0]1 cTpaHe myHoMohHuKa omteheHor, 2 mogeHeTa of ctpane omrehenor, 1 oxy-
CTaHaK OJ 3aXTEeBa JI0 TOHOIIEHa OMTYKE Cy/ia O 3aXTeBY, 2 MIOHETa O] CTpaHe
Opanwuona npe ctynama Ha cHary 3KII 1.10.2013, 2 3axTeBa onbaueHa jep cy
TIOJTHETH O CTPaHe OpaHUOIIa TIOCTABJHEHOT TI0 CITYKOEHO] AyKHOCTH, | ombaueH
Kao He03BOJbEH jep je OIJIYyKOM YCTaBHOT cyJa KOHCTaTOBaHA MOBpena Mmpasa
Ha IMPaBHY CUTYPHOCT U MMOHUIIITCHA TIPeCya aleIauoHoT cy1a (UICKIJBYUy]y ce),
1 3axTeB oxbaueH jep HUje O 3HA4aja 3a MPABUIIHY WIIH YjeIHAYCHY IPUMEHY
mpaBa, 3 3axTeBa oJj0a4YeHa jep HHje UCKOPUIITNCH PEIOBHY ITPABHMU JICK, | 3aXTeB
on0aueH jep ce MOAHOCHIIAI] OJPEKao0 MpaBa Ha kaJi0y, 0cTalli 3aXTEBH Cy oa0a-
YeHU U3 pa3jiora HeMPOIHUCHE caapyKiHe 3axTeBa). OHO MITO je TOceOHO HHTEepe-
CaHTHO je TO /1a Cy CBE OJUTYKE KOjHMa C€ 3aXTEB 3a 3alITUTY 3aKOHUTOCTH 0a0a-
myje oOpasiiokeHe, Hako mpeMa 3aKOHUKY O KPUBHYHOM TIOCTYTKY (WwraH 487.
cTaB 2) o0pasiioxkeme Moxke 1a n3octane. OBakBo noctyname BpxoBHor kaca-
IIHOHOT CyJa je jako MoOpo jep mpaBo Ha 00pa3iokeHy OMITyKy UMa KOPEH Y
jenHoM onuuTtHjeM Haueny KoHBeHIHMje, a TO je Haueno Koje MojefuHIa ITUTH O]
MIPOM3BOJEHOCTH | 300T TOTra Of)TyKa cya Tpeda xa caapiku pasJiore Koju cy J1o-
BOJBHU /12 OATOBOPE Ha CYIITHHCKE aCMeKTe YNCHUYHE U TPaBHE, CYTICTAHIHU-
jaJTHe MJTH MPOIIeAy paliHe apryMeHTaluje crpanaka y cnopy>* I1Ito ce True of-
JyKa JOHETUX MOBOJOM 3aXTEBa 3a 3aMITUTY 3aKOHUTOCTHU Yy MOCTYyNIMMa 32
JleJla OpraHW30BaHOT KPUMHUHAJA, Y HaBEICHOM TIEPHOAY JOHETO je YKYITHO 8§
OJUTyKa, 071 KOjUX jeJIHa TIpecy/ia KOjoM ce 3aXTeB yCBaja, TPH Mpecye Kojuma ce
3aXTEB OA0Mja U YCTHUPH pelIemha KOjuMa ce 3aXTEeB oJ0aIyje.

3a BeoMa KpaTko BpeMe (MCTpaKUBaYKy MEPUOA) OJ] CAMOT IMoYeTKa IpuMe-
He Bakeher 3akoHWKa O KPHBHYHOM ITOCTYIIKY, IIpakca je Beoma oorara, Kako y
KBAaHTUTATUBHOM, TAKO M Y KBAJIUTATHBHOM CMUCIY KaJia je y MUTakby OJJIy4u-
BarbE 0 3aXTEBY 3a 3aIITUTY 3aKOHUTOCTH. 3a OYCKHUBATH je Ja he cyacka mpakca
BPEMEHOM JaTH OITOBOPE W Ha MHUTama Koja Cy y paly WACHTH(PHKOBAHA KAO
MOTEHITMjaTHO CTIOPHA U OTKJIOHUTH €BEHTYaJTHE HEJIOYMUIIE y BE3U Ca aHATTN30M
HOpPMaTUBHUX periewa. Mmajyhu y Buly Berke HOBUHE KoOje Cy yBEICHE Y BE3H
ca 3axTEeBOM 3a 3aIITUTY 3aKOHUTOCTH, CyJICKa IIpakca he Moparu ga Oyze Beoma
OIIpe3Ha, TUM IIpe jep ce pajau O BaHPESAHOM MTPABHOM JIEKY Kao TOCJIeNk0j Opa-
HU 3aKOHUTOCTH OJITyKa U PaIbi Y KPUBUYHOM TIOCTYIIKY.

34 Buzeru: Ruiz Torija v. Spain, Application no. 18390/91, Strasbourg 09 December 1994, http:/
hudoc.echr.coe.int/app/conversion/pdf/?library=ECHR &id=001-57909&filename=001-57909.pdf
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Request for Protection of Legality

Abstract: The author of this work, attention to the request for protection of
legality as an extraordinary legal remedy which has significantly modified the latest
Code of Criminal Procedure (2011). This extraordinary remedy is an instrument
that ensures the rule of law in criminal proceedings and the dam is a kind of lega-
lity and constitutionality of the actions and decisions of the judicial authorities.
As an important mechanism to elimination of illegality in criminal proceedings,
including the illegality in connection with the execution of evidentiary actions,
the author’s attention to the analysis of positive solutions in our criminal proce-
dural legislation in connection with a request for protection of legality and com-
pared with certain comparative solutions. Special attention is devoted to certain
contentious issues regarding this extraordinary remedy, and jurisprudence.

Key words: criminal procedure, evidence procedure, legal remedies, the request
for protection of legality.
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