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ITPABO HA PAJI' Y YCTABY
PEITYBJIMKE CPBUJE

Casxceisiax: Ilpaso na pao je enemeHapHo bYOCKO Upaso uuje octueapu-
8arve je u3a3086 3a CeaKy opacasy. 3Hauaj 2apaniiosarsa upasa Ha paod y ycuagy
dpaicage ce oanac He 00800u y iuiarse. YcilagHo jemuerve ipasa Ha pao 0anac
He 3Hauu obase3y opaicage 0a ceaxom epahanuny obezdeou 3ailocierve, He2o ee-
hy anzasicoeanociu Opacase y onedy Cll8aparba yclosa 3a he2080 OC8aAperse,
00HOCHO Boherve tlonuttuke iiyne 3aiiocienoctuu. Yciuas Peityonruxe Cpouje u3
2006. Zooune je Hactasuo KOHWMUHYUEN Sapaniliosarsa Upasa Ha pao 3aioyeil
Vewasnum 3akonom uz 1953. 2ooune. Booehu ce dociuunyiium HU80OM Upu3Ha-
mux myocKkux ipasa, ipunyuiia u epeonociuu, Ycuas Peityonuxe Cpouje usz 2006.
200uUHe je 3ajemuuio Upaso Ha pao u Upasa Koja CyWIMUHCKY 21edano Yune upaso
Ha pao y wiupem CMUCLY, Kao Wilio ¢y dpaso Ha 0ZPaHUieHo paoHo epeme, beszdeo-
He u 30pase yciose paoa, Upaso Ha OHe8HU, HedebHu U UAalieHU 200UbU 00MOP,
iipaso Ha UpasuyHy HaKHady 3a pao u UpasHy 3aWUUILY 3d CIYYaj He3aU0CIeHO-
ctuu. OcHosHa obenedxicja Koja Kapakiepuuly 3ajemueHo ipaso Ha pao cy ci0600a
u360pa pada u OOCUYUHOCHL CUX PAOHUX MeCTa 00 JeOHAKUM YCI08UMA.

Kawyune peuu: ilpaso na pao, cniobvooa uzbopa paoa, 00CuyiuHOCH pAOHUX
mectia oo jeOHaKum ycio8umd.

1. YBOAHA PABMATPABA

[TpaBo Ha paj MpencTaBiba jeHO O eIEMEHTAPHUX JbYACKHX MTPaBa YUjUM
OCTBapUBameM IOjeuHAll MOKe cTehu He camMo cpelcTBa 3a obe3dehuBame
OCHOBHUX )KHBOTHHUX ITOTPeda, HET0 U CPEACTBa ca KOjuMa y 3HaYajHOj MEPU MOXKE
YHaNpeAUTH KBAJUTET CBOT kMBOTa. OCcTBapUBameM IpaBa Ha paj 3aJ0B0Jba-
Bajy ce KaKo MOjeIMHaYHA HHTEPECH, PaIHUK 00e30elyje ceOu 1 CBOjoj MOpOAHIIH
E€KOHOMCKY U COLIMjaJIHy CHUTYPHOCT, aJli U IIUPH, IPKaBHU, jep ce OCTBapYjy
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IpYLITBEHU HaNpelak 1 IpocnepuTeT. pxasa y ocTBapHBakby OBOT IIpaBa HMa
KOMILIEKCHY 00aBe3y. OHa Mopa 11a 00e30e/u TpaBHe 1 MaTepHjaTHE YCIIOBE KaKO
01 panHO criocoOHM rpal)aHu MOIJIN /1a OCTBape TO MIPaBO, HCTOBPEMEHO CTapa-
jyhu ce o uHTEpecuMa 1 3aXTEBUMa TPXKUILTA 32 OTPAHHMYCHOM APKABHOM HH-
TEPBEHLUjOM Y 00JIACTH PaJHUX OHOCA U 3aXTEBHMa PaJHHUKA 32 rapaHTOBAHE
U yXKUBambe NpaBa Ha paj y MyHOM KananuTeTy. JJoHomemeM HalMOHATHUX
nponuca, koju he moOMUpPUTH OBe 3axTeBe, ocurypahe ce y OyayhHOCTH KOHTH-
HYUpPaHU COLMjaTHU MUP Y APYIITBY, IITO he HEMUHOBHO JIOBECTH A0 AyTOTPaj-
HUjer 1 CTaOWITHHjer JPYUITBEHOT Mporpeca.

[IpaBo Ha paj je mpBU MyT NponucaHo y MoHTamapckoM ycTaBy u3 1793.
TOJIMHE, Y KOME j€ FerOBO NMPH3HABAE OCTANIO0 CAMO Ha HUBOY HOPMATHUBHE TPO-
KJaMargje, jep 300or HectabuimHOCTH y DpaHITyCKOj Ip>KaBU OBaj YCTaB HHUjE
JIO’KHUBEO CBOj€ OCTBAPUBAKBE y IIPAKCHU. ,,3aXTEB 3a IPU3HABAKE IIpaBa Ha paj
TIOCTAaBWIIH CY PaIHALY (Ka0 Haj3aMHTEPECHPAHHjH) jOIII O] Yaca Kajia Cy MOCTaIH
,»CII000IHN” Ha TPKUWITY pana. MehyTum, npBe KOHLENLH]E O MPaBy Ha paj
noTjeuy ox conujanucta yronucra.”' Maeja mpaBa Ha pajq Hactaje y XIX Beky, y
nenuma Ilapna ®ypujea, Cen-Cumona u [Ipynona. Y mUXOBUM cXBaTambuMa
youaBajy ce ujeje ycrocTaB/bama APyIITBAa HA OCHOBU CaMOyTIpaBJbamba, yKuaa-
by KalluTajlu3Ma i IpUBaTHE CBOjUHE, TApaHTOBaby PABHOIIPABHOCTH, j€ITHAKO-
CTH M IIpaBa Ha paJ cBUM nojeaunnuma. Oypuje je cBoje Buleme npasa Ha paj
usHeo y cnenehoj peuennun: ,,Ha cuTHEM criopoBuMa O mpaBUMa YOBEKa M3TY-
OMJIM CMO YHTaBE BEKOBE, aJIM YOIIIITE HUICMO HU MOMHUILIbAIIN HA MIPU3HABAHE
HAjOCHOBHHM]EI IIpaBa, Kao IITO je MpaBo Ha paj, 0e3 Kora ce CBa OcTaja IpaBa
CBOJIC Ha HHUIITA”.?

[IpaBo Ha pax cBpcTaBa ce y rpyIly €KOHOMCKHUX IIPaBa, y LIMPEM CMUCIY Y
TPYILy COILHMjaJTHO-EKOHOMCKHUX TpaBa, Yrje MPOKIaAMOBambhe, ajll joIl OUTHH]E
4YHje OCTBapHUBameE, jecTe OCHOBA 3a 00e30ehuBame MaTepujaHe CUTYPHOCTH
rpal)aHa U NOCTU3alkE U OUyBamkE COLMjaTHOT MHUpa y ApywTBy. [IpaBo Ha pax
JaTHpa U3 KaCHUjer NepruoAa y OJHOCY Ha JIMYHA U NOJIUTHYKA IPaBa, Koja 1o
HACTaHKY CIajajy y mpaBa MpBe reHepaluje, OHOCHO MPpaBo Ha paj Ipumajga
JIpyTroj FreHepannju JbyAcKuX npasa. OBa rpymna ,,[pasa mojaBuiia cy ce CucTeMa-
TH30BaHO y Bajmapckom ycraBy u3 1919 rogune.””

HcToBpemeHo mopen perynucama Ha HAlIMOHATHOM HUBOY, 00e30elyje ce
peryiucame U pu3HaBame OBOT MpaBa Ha Mel)yHapOoAHOM HUBOY, Y OKBUPY Me-
hyHapoqHUX M PETHOHAIHUX OpraHu3alyja, OCHOBAHHUX paJii yjeJHAYaBamba
npaBa paJHUKa ¥ YCJIOBA pajia Ha MIMPEM IIPOCTOPY OJ MPOCTOpa MOjeJUHAYHE
npxase. On MehyHapogHuX JoKyMeHaTa OUTHO je uctahu OmmTy aexaapaiujy
0 ImpaBuMa YoBeka noHety 1948. romune ox cTpane ['eHepanne ckynmTuae Yje-

"' H. Tunruh, Pagno u conujanto npaso, 3arpe6 1969, crp. 71
2 P.IMewnh, B. Bpajuh, Paguo npaso, Cenra 1979, ctp. 197
3 C. Jamapesuh, Conujanno npaso, Hosu Can 2013, ctp. 86
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TU-EHIX Hallrja, MeljyHapoaH! TakT 0 EKOHOMCKHM, COMjATHUM U KYITYPHUM
npaBuma u3 1966. roquHe, Ka0 ¥ MHOTOOpOjHE KOHBEHIIH]jE YCBOjeHE O] CTpaHe
Mehynaponue opranm3anuje pana. On pernoHaATHUX JOKyMeHaTa BaKHO j€ HC-
tahu EBponcky conujanny nosesby u3 1961. ronune Casera EBpore.

Jenna on differentia specifica mpaBa Ha paf, 1a ¥ IPYTUX COIHjaTHO-EKO-
HOMCKWUX IpaBa, y nopelhemy ca mpBoM reHepalnjoM JbYICKUX IIPaBa, jecTe MmoTpe-
0a Beher anra)koBama JIpaBe, lbeHa aKTUBHA yJiora y 00e30ehuBamy onpehennx
YCJIOBa, MPE CBEera eKOHOMCKHUX ¥ IIPAaBHUX, PaJi OCTBApUBaHa OBOT IpaBa. ,,YCTaB
caMo rapaHTyje Haj3HauajHHja TTpaBa U HajBAKHU|E MIPUHITUTIC IHIXOBE peain3a-
11je, a 3aKOHO/IABILY JieJierupa yTBphUBame He CaMO HAuKMHA peaiu3alyje mpasa,
Beh 1 muxoBor caapkaja”™ Vimajyhu y BuIy Hallpe HaBeIEHO, YCTaB ce 3aIpkaBa
caMo Ha OIIITEM IPOKJIaMOBaky OBOT MpPaBa, JOK yCIIOBE MO/ KOjUMa Ce OHO
OCTBapyje, HAaUMH Ha KOj! CE€ TO YMHU U JIpyTa MHTamka y Be3H ca FheTOBOM KOHKpe-
TH3aIUjOM, PEMYIITA Ha PETyIUCahe 3aKOHOJaBHOM Teiry. [[03UTHBHO ¥ aKTUBHO
JIeIOBamk-e p’KaBe y OCTBApHBAKy OBOT IIpaBa OJTrOBapa CXBaTarby OBOT IIpaBa
Ka0 3aKOHCKOT IpaBa.

2. TEOVUHUCABE ITPABA HA PA/]

[IpusHaBame npaBa Ha pajl y yCTaBy Kao HAjBUIIEM MPABHOM aKTy HE 3HAYH
MOryhHOCT OCTBapHBama OBOT IpaBa MPUHYIHHUM ITyTeM. YCTaBHUM IMPOKJIAMO-
BamEM IpaBa Ha paJi, MOjeIMHALl He CTHYE CYOjEeKTHBHO IPaBo Tj. oBalrheme 1a
y Clly4ajy HeOoCTBapHBamba IpaBa Ha paj peasn3annjy HCTOT CIIPOBENE CYACKHM
nytem. OBO MpaBo je ycTaBoM Je(hMHICAHO Ha ONMIITH HAYKH, & FherOBO OCTBApH-
Bame ypelyje ce 3aKkoHOM U Y TUPEKTHOj je KOpealliju ca APy TBEHO — eKOHOM-
CKUM CTambeM y JIpJKaBH. ,,[[paBo Ha paj HUje arcoayTHO U Oe3yCIOBHO MTPaBo 1a
ce o0uje 3arociere, U 'y TOM CMHCITY TIPaBo Ha paJl HEMa CTPOTo IPaBHO 3HAYCH:E
(mpaBo mojequHIA 1a A00Uje 3amociene U Aa ra 3apxu) Beh moauTuako-mpo-
IpaMCKO 3Hauere — 00aBe3yje BIaay Ja BOAH MOJUTHKY IyHE 3al0CICHOCTH.”
JpxaBa He Moxe cBakoM rpaljaHuHy Jia rapaHTyje OCTBapeme Mpasa Ha pa. Me-
hytum, oHa je myxHa ma rpahaHUHY IpU3HA MIPABO Ja IO/ jeAHAKUM YCIIOBIMA
KOHKYpHIle Ha ofipel)eHo pajHo MecTo, 1a 3a0paHu OUJI0 KOjU OOIHK TUCKPUMHU-
HaIyje, Te 1la My TIpH3Ha IMpaBo Ha ciobomaH n30op paaa, a y cirydajy moBpee
TUX TpaBa Ja My rapaHTyje MpaBHy 3alITUTY Mpe]] HaJIeKHUM OpraHuMa, Kao
U J1a My TIpY’KH OIrOBapajyhe MaTepHjatHO OCUTYpambe y CIIydajy U30CTaHKa pea-
JU3alyje mpasa Ha paj. 3a OCTBapHBa-€ OBOT MpaBa OMTHO je CTBOPUTH IIPaBHE
U eKOHOMCKe IpenyciioBe. JpskaBa oaroapajyhnm 3akoHCKHM HOpMama mMopa

4 M. Iajsanuuh, YerasHo npaso — YcraBHe uHcTHTYIIHje-, HoBu Can 2007, ctp. 148
3 B. Jlybapna, YBon y paaso npaso, beorpan 2013, ctp. 97

315



Munna 3. Kynunan, /lpaso na pao y Yciuasy Peityonuxe Cpouje (ctp. 313-330)

TIPOTTHCATH YCIIOBE 32 FHETOBO OCTBAPHBAhE, KOHKpETH3yjyhu ycTaBoM aepuHu-
CaHO MPaBo, Kao U, IIITO je BAXKHU]E, 1a MPeAy3uMa Pa3InInTe Mepe y IUJbY IpH-
BpPEIHOT pa3Boja 3eMJbE U CTBaparba MaTepHjaTHIX MOTYNHOCTH 332 OCTBapeHE
oBor mpasa. [loka3aress ycrenHocTH 1a Jid je JpiKaBa ycrela Jia OCTBapH MOJIH-
THKY TIyHE 3aM0CICHOCTH yTBphyje ce Ha OCHOBY CTAaTHCTUYKHX Io/1aTaka. ,, [eo-
peTHYapu cMaTpajy Ja myHa 3alocIeHOCT MOCTOjH: Kaja Opoj He3anocIeHnX He
npenaszu 3% aKTUBHOT CTAHOBHMIITBA, OMHOCHO 4 % 110 5 %”.° Tlopehemwa panu,
Tpeba uctahu aa je npema noganuma PemyOnudkor 3aBoja 3a ctaTucTuky Permy-
ommmke Cpbuje 3 ppyror kBaprana 2015. rogmHe, CTOMAa HE3AMOCICHOCTH JIHIIA
paaHor y3pacta 15-64 roause y Hamioj apxxasu ouna 18,4%/, nok je y CAJ] He-
3amociieHoCT ucrnozn 6%, a y Janany, Kopeju u Hopeenikoj ucrion 4%.% Y norsneny
CMamHBama CTolne Hezanocyienoct Brnana Penmy6nuke CpOuje je nonena Hamwmo-
HAITHY CTPaTEernjy 3amnolbaBamba 3a mepuo 2011-2020. roguue.’ TTopen 3acTybe-
HOT CXBaTama y MorJiely CYIITHHE IPU3HATOT IIpaBa Ha paJl, Ja je o0aBe3a qpxase
Bol)erbe aKTHBHE TIONIMTHKE 3aT0IJbaBamkha, Tpeda MOMEHYTH 1 HeKaIallby THie-
My TeopeTH4apa, Ja yCTaBOM 3ajeMUCHO IPaBO Ha paJi MOXKE 3HAUUTH U 00aBe3y
JIp’KaBe Jla TapaHTyje IPaBo Ha paJHO MECTO, OTHOCHO 3aI0CIIeHhe CBaKOM Tpalja-
HuHy." MelhyTum, Kako ce mokasao Ja MOJUTHKY MyHE 3aM0CICHOCTH HE MOTY
OCTBapHUTH HU Hajpa3BHjCHU]jE 3eMJbE CBETA, OBAKBO CXBaTarmk¢ HHje puxBaheHo.

[IpoGnemom neduHKCama npaBa Ha paj OaBUIIK cy ce OpOjHH ayTopu. JeqHa
on AeUHUIIMja jecTe M1a je TIpaBo Ha pax ,,MOr'yhHOCT 1a cBakW IMojeIUHAL TNY-
HUM CJI000THO H3a0paHuM pagioM y 0e30e1HO0] paiHOj OKOJIMHH, KOjU JYyTOPOYHO
Hehe HapyIIUTH HBEroBO 3ApaBibe, 00e30enu ceOr U CBOjOj TIOPOIUITH COITH]jaTHY
curypaoct”!l.

¢ Buneru Bunie H.Tunrtuh, nas.oeno, ctp 68.

7 http://webrzs.stat.gov.rs/WebSite/Public/ReportResultView.aspx?rptKey=indId%
3d24000200IND01%2635%3d6%266%3d1%2¢2%2¢3%2c4%262%3d2015K 1%2c2015K2%2640%
3d15%2cL15-24%2¢cL15-64%26sAreald%3d24000200%26dType%3dName%26IType%3dSerbian-
Cyrillic, mpuctymsseno 01.01.2016. ronune

Oszie Tpeba MMATH Y BUY YHHCHHILY 1a Y HABEACHY CTATUCTHKY HE yJ1a3e PajHO CIOCOOHU
rpalhaHu Koju HUCY npujaBbeHn Ko Hanronasue ciy»x0e 3a 3anonsbaBame HIH KOjU Cy U30pu-
CaHM ca eBHJICHIIM]e, ILITO TOBOPH Ja je MPOLIEHAT CTBAPHO HE3aMoCIeHNX 3HaTHO BehH y OiHOCY
Ha MPOIICHAT KOj! MOKAa3yjy 3BAaHHYHHU MOIAIIH.

8 http://www.keepeek.com/Digital-Asset-Management/oecd/employment/oecd-employment-
-outlook-2015_empl_outlook-2015-en#pagel3, npuctymbeHo 08.1.2016.ronnne

9 ,,Ci. rmacuux PC” 6p. 37/2011

10 OBe nuiteme mocTojae cy y TMOrJey cXBaTama [paBa Ha pajl Koje je OUII0 peryIrcano y
VYeraBy COPJ u3 1963. rogune. Jenna rpyma ayTopa cMaTpala je 1a OHO 3Ha9d MPaBoO 3ajeMUIEeHOT
3arociieha CBUMa 1 y CBaKo J100a, 1o JpyriMa OHO MMa caMo JIeKJIapaTopaH KapakTep, ocTBapyje
ce Tek Kaja Oy/ly OCTBapeHU CBHU yCIIOBH  Tpehe cxBarame, jecTe a IpaBo Ha paj MoApasyMeBa
o0aBe3y IpyLITBEHE 3ajeTHUIIE J1a ce OpHHE 3a CTBapame CBe MHUPUX MOIYhHOCTH 3a My HO 3a10-
cnemwe cBux rpahana. Bugetu sume H.Tuntuh, nas.0eno ctp 78.

' C. Jamapesuh, nas.oeno, ctp. 94
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3. TIPABO HA PAJ1 Y YCTABY PENYEJIMKE CPBUJE
13 2006. TOJMHE

»llocne Jlpyror cBeTCKOT para mpaBo Ha pajl mpokiamyje ce y Behem Opojy
3eMaJlba (KaKO KaluTAIHCTHYKHUX TAKO M COLUjATUCTHUKKX).”1? |V JyrocnaBuju
IPABO HA PaJl je MPBH ITyT 3ajeMYeHO YCTaBHUM 3aKOHOM U3 1953. romuHe (wian 5).13
KonTuHyunTeT perynncama npasa Ha paji HACTAaBUJIN CY M IOTOHBH YCTABH, a UCTO
je yaumeHo u YcraBoM Perryonuke Cpouje u3 2006. romune.

YcraB Peny6ninke Cp6wuje y unany 60. ctaB 1. jemun mpaBo Ha pal, y CKIaxy
ca 3aKOHOM. YCTaBOTBOPAII je, Kao IITO CE MOYKE YOUUTH, JeTHOM OITIITOM OJPE/i-
0OM MpH3HAO MPABO Ha paj, NpenyiuTajyin HIKeM IpaBHOM akTy ypehuBame
ycJIoBa 3a OCTBapUBam-e OBOT Mpasa. [IpaBo Ha paj ce MOXe peann30BaTH 3aCHU-
BabEM PaJIHOT OJ[HOCA M caMo3aronubaBamem!*. Jla 61 ce ocTBapuiIo MpaBo Ha
pajI 3aCHUBAKEM PATHOT OTHOCA MOPAjy C€ HCITYHUTH YCJIOBHU ITPOIHCAaHH 3aK0-
HUMa, alli ¥ YCJIOBH KOje MOCJIO/IaBIH, Hajuenihe y MpaBUIIHUKY O OpTaHUu3aIlHjH
U CHCTEMaTH3allUjH TI0CIIOBA, IPOMHKCY]y 32 KOHKPETHO PaJHO MECTO. 3aKOHOM O
pazy'> y3pact je mpomnucaH Kao OIIITH YCJIOB KOjH MOpa CBaku rpaljaHiH 1a uc-
MyHH KaKo O OCTBapHoO MPaBo Ha paj v IpeMa leMy pajiHa CIOCOOHOCT ce CTHYE
ca HaBpieHuX 15 roguna sxuorta. Tpeda ucrahiu 1a MaoJIeTHO JIMIE OCTBAPH-
BambEM IIPaBa Ha paJi He CTUYE TIOCIOBHY COCOOHOCT y Fb€HOM ITyHOM 00HMYy, 0Ba
CTMOCOOHOCT je AeTMMHUYHA, OTPAaHWYEHA j€ Ha CTHIIAE-e TIpaBa 1 00aBe3a u3 paHor
OJIHOCA U 3aBHICHA j€ O]] IOCTOjarbka paJHOT oHOoca. ONIITa 3/[paBCTBEHA CIIOCO0-
HOCT je paHuje Ouiia OMLITH YCJIOB 32 3aCHUBALE PAJHOT OTHOCA, AT UCTA BHILE
HUje TpoIucaHa Kao ycjioB 3aKOHOM 0 pajay. Ha oBaj HauuH je M30erHyTO 3a/1u-
parmbe TOCIIOaBIa y IPUBATHH )KUBOT 3aII0OCIICHOT, a 3aJIpyKaHo je caMo Yy cllyya-
jeBmMa Kajaa je To 300T mpHUpo/Ie 1Mocia OMpaBaaHo /1a TPaKH (HIIP. TIOCTIOBH ca
noBehaHWM pU3UKOM — paJ] Ha BUCHHH). 3aKOH O paay ce MPUMEmy]je Kao OMIITH
IPOITHC, C TUM IITO C€ Y HEKMM 00JIacTHMa paJia IPHUMEbYje M IPOITHC KOjH Mpe-
craBJba lex specialis, a koju mponucyje noceOHe yclOBE 3a OCTBAPHUBAE MIPaBa
Ha paj1.'® [ToceGHO je MHTEePECaHTHO MUTAKE MPOITMCAHUX YCI0BA 38 OCTBAPUBAE

12T1. JoBanoBuh, PasHo npaso, [Ipasuu daxymnrer y Hoom Cany, Hosu Can 2015, ctp. 129

13 Ibid.

14 Camo3arnolnspaBame je, y CMHUCIy 3aKOHa O 3alolbaBarby U OCHTYpaiby 3a Cllyuaj He-
3aI0CICHOCTH, OCHUBAE PaJlihe, 3aJ[pyre, MOJbOIPUBPEIHOT Ta3IHHCTBA HIIK APYTOr 00JIMKa
[PEIy3eTHHUIITBA O] CTPAHE HE3AIIOCICHOT HITH YAPYKUBAKHEM BHIIIE HE3AIIOCISHUX, KA0 1 OCHU-
BambeM IIPUBPEIHOT IPYIITBA YKOJIMKO OCHUBAY 3aCHUBA Y bEMY PAJHH OJIHOC.

15 Cnysx6enu rnacaux PC”, 0p. 24/05, 61/05, 54/09, 32/13 u 75/14

16 3akoH 0 BUCOKOM 06pazoBamy (,,Ci1. tmacuuk PC”, 6poj 76/05,100/07, 67/08, 44/10,93/12,
89/13,99/14, 45/15 n 68/15), 3akoH 0 OCHOBaMa cUcTeMa 0O0pa3oBama U BacnuTama (,,CI. TIaCHUK
PC”, 6poj 72/09, 52/11 u 55/13,35/15 u 68/15), 3akoH 0 pajiHUM OAHOCHMA Y IPIKABHUM OpraHUMa
(,,Cn. rmacuuk PC”, 6poj 48/91, 66/91, 44/98, 34/01, 39/02, 69/05, 83/05 1 23/13), 3aKkoH 0 IpiKaBHUM
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TpaBa Ha paJ oJ] CTpaHe CTpaHala y Hairoj apkaBu. CTpaHIy, y cKiIaxy ca Mehy-
HApOJHUM YIOBOPHMA, UMajy CBa IpaBa 3ajeMucHa YCTaBOM M 3aKOHOM, U3y3€B
mpaBa Koja 1o YcTaBy M 3aKOHY UMajy camo apkaBjbaHu PemyOmuke Cpouje.!”
Ha ocHOBY oBoOT OIIITEr YCTaBHOT TapaHTOBamka cTpaHiu y Pemyonuiu Cpouju
YKUBajy IPaBo Ha paJ, y CKJIaTy ca 3aKOHOM. 3aKOHOMABAII j¢ peTyIHITyhn ocTBa-
pHBam-€ OBOT ITPaBa JOHEO JIBa MoceOHa 3aK0Ha, 3aKOH 0 cTpaHiuMal® u 3akoH o
3amolnbaBamy cTpadana'’. OBMM 3aKOHHMA CY TIPOITUCAHHU MOCEOHHU YCIOBH KOJH
CTpaHIM (CTPaHU APXKABJbAHU U JIMIIA 0€3 IPKABJHAHCTBA) MOPAjy J1a UCITYHE
KaKo OM ce 3arociviif ¥ peaju30Balld MPaBo Ha paJl caMO3amnollbaBambeM. TH
YCJIOBH Cy ca jelHE cTpaHe ofo0pere 3a MpUBpeMeHH OopaBak MK 0J00peme 3a
CTaJTHO HACTambCHe (Y HAJUIOKHOCTH MHHUCTAPCTBA YHY TPAIBHX MOCIIOBA), U ca
JIpyTe CTpaHe J03BOJIa 32 pajl y CKJIay ca 3akoHOM (y HaaiexxkHocTu Hannonai-
He cITy0e 3a 3aIonjbaBame). 3aKOHOM O 3aIlolJbaBamky cTpaHama Pemybmnka
Cpb6uja je, y uusby Boherma MONUTHKE ITyHE 3al0CIEHOCTH CBOJUX Ap)KaBJbaHa, Ipo-
TIHcaIa pas3ore 300T KOojiux Moyke JJohr o orpaHryaBarma 3aollbaBamba CTpaHala,
a IITO HEMHHOBHO JIOBOJIH JIO OTpaHUYaBamka CTPaHaIla y OCTBAPUBaky IIPpaBa Ha
pany Pemyomuru Cpouju. Tum 3akoHoM Biranma Perryonuke Cpouje je oBnmanrhena
Ja 'y cinydajy nopemehaja Ha TpKUAINTY paja, y CKIAAy ca MUTPALIMOHOM TIOJIUTH-
KOM U CTaleM U KpeTameM Ha TPXKHUIITY pajda, OorpaHUdd Opoj CTpaHama KojuMma
he u3naru g03BOIE 32 paj.

OcTBapeHo PaBo Ha paj y MPHHIIAITY TEKH CTATHOCTH U cTadmiHOCTH. CTal-
HOCT 3aIlocjiekha H3pakaBa ce Kpo3 HHCTUTYT 3aCHUBamba PaJHOT OJIHOCA Ha
HeonpeheHo BpeMe, paaHOT OHOCA UHje TPajarhe HUje YHAIIPEI BPEMEHCKH Onpe-
heno. U3y3erak oj ommiTer npasuiia 3aCHUBamba PaJHOT OJHOCA Ha HeonpeheHo
BpeMe MPENCTaBIhajy CIydajeBH 3aCHUBaba paIHOT OJHOCA Ha ofpeheHo Bpeme,
U3PUYKTO MPOITKUCAHHU 3aKOHOM (HIIp. paj Ha oapehenom mpojexty).2? ,.CranHocTt

ciryx6enunuma (,,Ci. tmacauk PC”, 6poj 79/05, 27/07, 64/07, 67/07, 116/08, 104/09 u 99/14), 3akon
o ypehemwy cynosa (,,Ci. rnacuuk PC”, 6poj 116/08, 104/09, 101/10, 31/11, 78/11, 101/11, 101/13,
106/15 u 40/15), 3akon o monunuju (,,Ci. rmacauk PC”, 6poj 6/16), 3aKoH 0 jaBHOM TY>KHJIAIITBY
(,,Can. rmacuuk PC”, 6poj 116/08, 104/09, 101/10,31/11,78/11, 101/11, 101/13, 111/14, 117/14, 106/15)

"Ynan 17. Yerasa Peny6iuke Cpouje

18 Cn. rmacuux PC” 6poj 97/2008

19 Cn. rmacauk PC” 6poj 128/2014

20V nocnenmKX ABajieceTak roMHa youeHa je nojasa ,,praeKkcuominux’, ,,aTUIIMYHIX "00IMKa
panHor anraxxoBama (y EY Heke o HoBux (hopMH pajia cy: MacOBHH MJIH I'PYITHH paJi, HeopMaHu
paj, Iejbeme 3al0CICHUX, JIeJbEIhE [10CIIa, IPUBPEMEHN MEHAIIMEHT, 3ajeTHIYKO 3aI0IIJbaBAHE).
ITojaBa dnexcubnm3amje Be3yje ce 3a IpyITBEHE 1 eKOHOMCKE IIPOMEHE, TII00aIN3al]jy, BHCOKY
CTOITy HE3aIOCICHOCTH 1 IIPEPEryIHCAHOCT PaHUX OHOCA. Y LIUJbY IpHiarohaBama HOBUM JpY-
IITBCHUM U €KOHOMCKHM YCJIOBHMA yBOJIC CC HOBH OOJIMIM PaHOT aHTA)KOBakba KOjU ¢€ 3HATHO
yZaJbyjy O KJIACHYHOT aHTa)KOBaa 3aIlociIeHor (yroBopa Ha HeoapeheHo Bpeme). ,,Dnekcnbumnan
pax” moapasyMeBa eacTU4aH, MPUJIArOAJBHUB MPUCTYII pagy U OUTHUM MHUTamUMa Koja ce THIY
OpraHM30Bama U OJBUjama paja. [lopen HaBeneHNX MO3UTUBHUX cTpaHa (iIekcubuinsanuje, He
CMejy ce 3aHEMapHUTH HEroBe HeraTHBHE CTPaHe, a KOje Ce CacToje y CMarbelby IpaBa U CTaHaapaa
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3arociema oMoryhasa Tpajao kopunrherme mpasa Ha pas. OBo je mocedHo 3HaYajHO
U3 acrniekta 00e30ehuBama 3apajie ¥ Apyrux NpeTIOCTaBKH 32 MAaTePUjaTHY U CO-
[UjaTHy CUTYPHOCT YoBeka. CTaOMITHOCT 3arociieha 3HauH Jla PajHu OJTHOC, 110
IpaBHIIY, IPECTaje 0 BOJBH pagHKKa. %! 3aM0CIeHOM He MOXKE PECTATH PalHH
OJTHOC UCKJBYUHMBOM BOJHOM IOCIIOJABIIA, HETO TEK UCITY IheHEM 3aKOHCKUX YCIIO-
Ba M Ha HAYMH NpeaABU)EH 3aKOHOM M ONINTHM aKTHMa IOCIIO/aBIIa, YNME ce 3a-
MOCJICHU IITUTH O]l CAMOBOJBE MOCIIO/IABIIA.

,»Ipeda moaByhu Jla mpaBo Ha paJi MoApa3yMeBa 3armociiehe Koje 0roBapa
(GHU3MYKUM U CTPYYHHM CIIOCOOHOCTHMA paHKKa (oaroBapajyhe 3anocneme).”??
Omno mTo Tpeda na Oyne uuJb Boherma akTHBHE MOJUTHKE 3a0Ciena je 1a ce JIn-
uMa ca oipel)eHuM CTerneHOM 00pa3oBama M paJHUM CIIOCOOHOCTHMA 00e30eI1
onrosapajyhu nocao. YcioB 3a MoCTU3amke HaBEJICHOT I[UJba jecTe J1a JIpiKaBa
MIPOjeKTyje M yCKJIa I CUCTEM oOpa3oBama ca moTpedama TpyKuITa paaa. Jakre,
JIpyKaBa MOpa CHCTEMCKH JIa yPeIH 3a KojuM nocsioBuma hie y 0y ryhHOCTH OCTO-
jaTH MOTPaXKEba U JIa Y CKIIaJTy ca THM TPHUITPEMH ofiroBapajyhu kaaap. Y cynpoTHOM,
JI0J1a31 JI0 IBOCTPYKOT TyOJbeha BpeMeHa, EHEPruje 1 CpelicTaBa, Kako Off CTPaHe
MojeIMHIA TaKO M Off CTpaHe ApxkaBe. Hanme, mojeannar ce oopasyje 3a mocao y
norseny kojer y Oynyhaoctu Hehe Mohu 1a ocTBapy CBOjE MPaBo Ha pajl v IpsKaBa
Y TOj CUTYaIIHjH MOpPA J1a M3/Baja JoIaTHa CPECTBA KaKo OW Taj TIOjeIMHAIl OCTBA-
pHO TIpaBo Ha pajl (HIIp. MpeKkBalu]rKaIija) 1 Kako OM UCTH UMao COIHjATHY CH-
TYPHOCT (HIIP. 3PaBCTBEHO OCUTYPAhe).

VYeraB y unany 60. ctaB 2. mponucyje 1a CBako HMa IpaBo Ha ci1000aaH H300p
pana. Cnoboznia pajia jecte yCIoB 3a OCTBApHBAILE TIPaBa Ha PaJl v bEroB je HEOIBO-
juBH aeo. Tutynap oBor npasa je ciodo/IaH Jia oJurydu Xohe JIM 0BO MTPaBoO OCTBa-
pUTH, OHOCHO OH je oBJyiamheH 1a oTydu aa au he ga paau u koju mocao he ma
00aBJba, a YKOJIMKO OJITy4H Ja paju, aa v he u xkaga he nuctu nmpecratu na oda-
BJbA, IITO HYKHO MCKJBY4yje MOryhHOCT ia Oy/ie MprUMOpaH O CTpaHe APyror aa
obaBJba paj. PorcTBo, MoNI0kKaj CIMYaH POIICTBY M MPUHYIHH pall, Kao KaTero-
pHje Koje MOTHPY Haueno clio0oj1e pajia, U3pUUIUTO ce 3a0parbyjy HallluM YCTaBOM.
YcTaBoM ce 1moji IPUHYAHUM paJioM He cMaTpa paJi Wil CIy>K0a JIUIa Ha W3/piKa-
Bamby Ka3HE JINIICHAa CI000/1e, aKO je IbHXO0B PaJI 3aCHOBAH Ha IMPUHITUITY T00pO-
BOJEHOCTH, Y3 HOBYaHY HAJIOKHAJY, paJl KU CITyk0a JINIa Ha BOJHO] CIyKOHU, Kao
HU paJi UM Ci1yk0a 32 BpeMe paTHOT MJIK BAHPETHOT CTamka y CKIaay ca Mepama

3aII0CIICHUX, HEU3BECHHJHUX YCJIOBA pajia U 3aloCierha, 1ojaBu excroartanuje. O oBoMe BUACTH
suie: C. Jamapesuh, ®nexcnbnnmzanuja paga — Pememe nin 3abxyaa, 36opauk panosa [Ipasror
tdakynrera y HoBom Cany, Hosu Can 2012, 6poj 4, ctp. 173-192 u C. Jamapesuh, Hoe popme
paxa y EBporickoj yHuju, TemaTcku 300pHUK — XapMOHHU3aILKja CPIICKOT U Mahapckor mpasa ca
npaBoM EBpornicke ynuje, Kmura 111, HoBu Can, 2015, ctp. 281-298.

2I'T1. JoBanoswuh, nas.oeno, ctp. 134

2211. JoBanoBuh, nas.deno, cTp. 133
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IPOMUCAHUM MPUITMKOM MPOTJIalieha PATHOT WIIM BaHPEIHOT cTama.” , nak,
M3BECHO Or'paHUYaBame CI000/e paja He3amoCIeHUX JIMIA jaBJba CE y CUCTEMY
00aBE3HOT OCHTyparha 3a Clyuaj MPUBPEMEHE He3am0CICHOCTH, Kajia IPUBPEMEHO
HE3aI0CJIeHO JIMIIe T'yOr MpaBo Ha HOBYaHY HaKHaAYy ako onduje nonyhenu on-
roBapajyhu mocao.”?* 3akoHOM 0 3aromnbaBarmky U OCHTYpamby 3a CIydaj He3aro-
CIICHOCTH? MIPOMHUCAHHU Cy CIy4YajeBU KaJia JIMIY KOje IpuMa HOBYaHy HaKHaIy
npecraje oBo paso. [Topes ocTaaix TakcaTHBHO HABEJICHUX CITydajeBa, He3aro-
CJICHOM JIMIY TIpecTaje Ja ce uciiahyje HakHaga yKOIMKO Oyae oOpHcaH ca eBu-
NIeHITHje Kojy Bomu HammonarHa ciry>k0a 3a 3aIonjbaBame, y CKIaay ca yCIoBUMa
YTBpHEHUM 3aKOHOM, Ka0 ¥ YKOJIMKO IIPECTaHe J1a ce BOAU €BUACHIIMja O He3aIo-
cireHoM snity.2® Heku o1 0oCHOBa 3a OpHcarbe ca eBUICHITH]E pajia jeCy U YKOIHUKO
HE3aI0CIIeHO JIHIle 0e3 olpaBaaHor pasiiora oxduje noHyheHo nocpenoBame 3a
onromapajyhe 3amocieme 1 ako ce He3amocIeHo JIuIe 0e3 orpaBIaHoT pas3jora
He jaBu nocioaasly ynyhenom o ctpane Haunonanne ciy:x0e 3a 3amomspaBa-
me. OBaKBUM CTaBOM 3aKOHOZABIIA, YMHH J1a C€ IIPOKIaMoBaHa citoboma n3dopa
3arociaemha UMIUIMLUTHO 00ECMHUIIIbaBa.

JHanac ce ci000/1a pajia HocMaTpa 3HaTHO IITHPE Y OTHOCY Ha HEHO MPBOOUT-
HO cxBaTame. ,,Hanme, cymruna cioboze pana 3Hauu U cnodony (MoryhHocT) pan-
HUKa JIa YUYECTBYje Y PEeryJIHCamy CBOT paJia U 'y YIIpaBJbamy cBojuM pajgom. To ce,
y Mam0j niu Behoj Mepu, u JemiaBa Kpo3 yyenthe pagHuKka y 3aKJbyYnBay KOJICK-
THBHUX U HHIUBUIYATHUX yTOBOpa O paxy ¥ Kpo3 yuenrhe (MapTHIUTAIIA]Y) ¥
yIpaBbary paaom.”?’

Unanom 60. ctaB 3. mpoIKCaHO je Ja Cy CBUMa, O] jeMHAKUM yCIIOBHUMA,
JOCTYIHA CBa pajHa MecTa. JJuckpuMuHanuja no OUiI0 KOM OCHOBY Y IOTJIENY
OCTBapHBarka OBOT IIpaBa ce 3a0pamyje. Y IHUJby CIpoBol)eha OBE YCTaBHE OIpe]I-
0e, 3akOHOM 0 pay MpoMHUcaHa je 3adpaHa MmocpeHe U HeMocpeJHe TUCKPUMHU-
HaIlMje JIUI[a KOja TPaxke 3aMoCIIehe U 3aMocieHnX.?8 JIUCKpUMHHATOPHH OCHOBH

23 Ynan 26. cras 4. Ycrasa Peny6nuke Cpouje

24 B. Jlybapna,ras. oeno, ctp. 37

25 Cn. rmacauk PC” 6poj 36/2009, 88/2010, 38/2015

26 BugeTu BHIle wiaH 87. 3aKoHa 0 3aMOLIJbaBALY M OCHTYPAIby 3a CIIyUaj He3al0CICHOCTH

2711. Josanosuh, nas. deno, ctp. 133

28 Tlox HEMOCPEAHOM JMCKPUMHHALIMjOM, Y CMHCIIY 3aKOHA O pajy, CMarpa ce CBaKo I0-
CTyIamke Y3POKOBAHO HEKMM OJ1 OCHOBA (I10J1, poljerse, je3HK, paca, 00ja Koxke, CTapoCT, TpyAHOha,
3PaBCTBEHO CTahE, OMHOCHO HHBAJIHIHOCT, HAIIMOHAIHA [TPUIIATHOCT, BEPOUCIIOBECT, OpayHu
CTaTyc, MOpoAnYHE 00aBe3e, CEKCYaTHO ONPEACIbCHE, MOIHUTHYKO UITH JIPYTO YBEPCHE, COLHjaTHO
HOPEKJIO, IMOBHHCKO CTakhe, WIAHCTBO y MOJUTHYKUM OpraHu3annjaMma, CHHIMKaTHMa HIIH HEKO
JPYTO JIMYHO CBOJCTBO) KOJUM C€ JIMIIE KOje TPaXKH 3aMOCIICH:E HITH 3aII0CICHH CTaBIba Y HEMOBOJb-
HUJjU NIOJIOKa] Y OHOCY Ha IpyTa JIUIA y UCTO] MIIH CIIMYHO] cUTyauuju. [locpenHa TuckpuMuHanuja,
y cMucny 3aKOoHa 0 pajy, IIOCTOjH Kaja ofpelena Hanusrien HeyTpasHa ofpenda, KpUTEpUjyM W
IpaKca CTaBJba WM OM CTaBHJIA Y HETIOBOJBHU]H MTOJI0KA] Y OJHOCY Ha JpyTa JIMLA-THLE KOje TPaKu
3a1ociene, Kao U 3arocieHor, 300T oapeheHor CBOjcTBa,CcTaTyca, ONpeesbeha TN yBepemha Koja
Cy Halpe]] HaBe/IeHa.
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KOjU ce HaBOJE y 3aKOHY (IT0JI, poheme, je3nK, paca UT/.) HUCY IPEACTaBIbCHU
CHCTEMOM eHyMepalyje, OIHOCHO MOCTOjamhe AUCKPUMHUHALIM]E je Moryhe yTBp-
huBaTu 1 ¢ 063UpPOM Ha IpyTa JTMIHA CBOjCTBA JIUIIA KOja Tpa)ke 3amoCcieCHhe U 3a-
MOCJTICHHUX. 3aKOH 0 3a0paHu IUCKPUMHUHAIM]e?’ peryiuiie U TUCKPUMUHALIH]Y
y obJacTH pajia ¥ CBpCTaBa je, 3ajeMHO ca IPYyTHM OOIuImMa JTUCKPUMHUHAITH]S
KOjU Cy TakcaTUBHO HaOpojaHH, y moceOHe ciyyajeBe fuckpuMuHanuje. [lozusa-
jyhu ce Ha peneBaTHe ofapende o 3a0paHN TUCKPUMHUHAIIH]E, Y CMUCTY JHOCTYII-
HOCTH paJHUX MeCTa CBUMa O]l jelHAKUM YCIOBUMA, YCTAaBHU CY[ je Y jeHO]
cB0joj omryn? yrepano na oxpendbe Omnyke YmpasHor ombopa AIBOKATCKe
komope CpOuje, kojuma je Ouia mpoIucaHa pa3IMunuTa, 3HATHO HIKA, BUCHHA
HaKHaJe 32 YIIUC y UMECHHUK aJIBOKATA 32 a/IBOKATCKE MPUITPABHUKE U BOJIOHTEPE
KOjU Cy LENOKYIIaH CTa)K OCTBAPUIIM KO aJJBOKATa O BUCMHE HAKHAJE 3a yIHC
KaHJU/1aTa KOj! Taj CTaK HUCY OCTBAPHIIM KOJI aJIBOKATa, HUCY Y CarllaCHOCTH ca
VYeraBom u 3akoHOM.?! Takohe, Tpeba HanOMEHYTH J1a je YCTaBOM M3PHYHTO 3a-
jeMYeHa paBHOMPABHOCT MYIIKapala 1 KeHa U Ja JpKaBa pa3BHja MOJUTHKY
jenHakux MoryhHOCTH, a IITO Ce CBAKaKO OJHOCH M Ha OCTBAapHBambe MpaBa Ha
pam ¥ ca THM y Be3H IpoInucane 3adpaHe JUCKPUMHUHAIIM]E [0 OCHOBY MoJia.>?
Ob6aBsbame pajga Hy>KHO HMa 3a TIOCJISIUIY TPOIIeHhe PU3NYKUX U ICUXUY-
KHX pecypca pagauka. CrmiocoOHOCT paJHHKa Ja Y TYKEM BPEMEHCKOM TEPHOTY
o0aBJba paj ca jelHaKUM KBaJUTETOM U 3aJlaral-eM H3HCKY]je rapaHTOBaE Ofpe-
henux mpasa, Koja caJpKUHCKU MIOCMATPaHO, Y NIMPEM CMHUCITY, YAHE MPaBO Ha

29 Cn. rnacauk PC” 6p.22/2009

30 Onnyka Yerasror cyga MVO 6poj 684/2012 on 20. ¢pebpyapa 2014. roaune, o0jaBibeHa
y ,,Ci1. tnacauky PC” 6poj 54/2014 ox 20. maja 2014. ronquHe

31V o6pasioxkermy oBe Oliyke YCTaBHOT cyja, u3Mely ocrasor, HaBeieHo je u cienche:
~HMmajyhu y Buny na ce ocnopeHum ogpendama unana 2. Omryke oxgpehenn Tpourkosu ynuca y
MMEHHK ajiBoKaTa y BucHHH 0] 5.000 eBpa, y ANHAPCKO] MPOTUBPEIHOCTH IO cpembeM Kypey Ha-
ponHe 6anke CpOuje Ha IaH yriaTe, He 3aCHUBAjy HA 00jeKTUBU3UPAHIM KPHTEPHjYMHUMa KOjH
Ou ce MOTJIM JJOBECTH Y Be3y ca IPaBHOM IIPUPOJOM M CBPXOM TPOIIKOBA YIIHCA Y HMEHHK aJ{BO-
aTa, a UICKJbY YHJIU ITPOM3BOJBHOCT, T€ MoIa3ehn ox Tora 1a je 3a agBokare 0aBJbEHE aIBOKATCKOM
nenaTHourhy ocTBapuBame MpaBa Ha pall, YCTaBHHU CyJ OLelyje Aa OCIIOpeHe onpende uiana 2.
OJutyKe HUCY carjiacHe Hauelly BJaJIaBUHE [TPaBa y CMUCIY IIPABHE CUI'YPHOCTH M YCTaBOM 33jeM-
YeHOT IpaBa Ha paj u3 uiaHa 60. ct. 1. n 2. YeraBa. OBo cTora mro ekoHomMcka Moh oOBe3HHKa Y
HajIIMPEM U HAjONIITHjeM CMHUCIY, MOYMBA Ha OMLITHM €KOHOMCKHUM IMpHIIMKaMa y 3eMJbH, a
€KOHOMCKE IpHJIHKe y PeryOmnuiy, 1o Hajlaxemy YCTaBHOT Cy/ia, HECIIOPHO Cy TakBe J1a 00jeKTHB-
HO TPOIIKOBE yTHCa y UMEHHUK aJBoKaTa y u3Hocy ox1 5.000 eBpa unHe orpann4aBajyhum ycioBom
3a jeHaKy JOCTYIHOCT o0aBJbama aJIBOKaTcKe Ipodecuje. Y TOM CMHCILY, YCTaBHHU CyJl Hajla3u
Jla ce 0BAKO IIPOINHCAHK H3HOC TPOIIKOBA yIIHCa HE MOXKE IPUXBATHTH KA0 YCTaBHOIIPABHO yTeMe-
JbeH, Oyayhin 1a HeIpUMEPEHOCT BUCHHE MOCTaje YCIIOB KOjH, Y CYLITHHH, BOJH OHeMOryhaBarmy
OHHX KOjH KeJie Jia ce 6aBe a/IBOKaTypoM, a UCIYHaBajy CBE APYIe YCIOBE 3a YIIUC Y MIMEHHK aJ1BO-
KaTa, OJHOCHO YMHH UM Ta paJiHa MECTa HEJOCTYITHUM 300T BUCHHE TPOIIKOBA KOjU CY CHOPMHO
onpehenn n moctaje orpannyaBajyhu yciioB ca CTAaHOBHUINITA JOCTYITHOCTH CBAKOT PaJHOT MeCTa
I0J] jJeTHAKUM YCIIOBHMA M 3a0paHe TUCKPUMHUHAIIH]E IO OCHOBY HMOBHOT CTambha.

2 Ynan 15. Yerasa PenyOnuke CpOuje
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pazn. Y Tom npasmy YctaB PemryOnmke CpOuje y uiiaHy KOjuM 3ajeMdayje IpaBo Ha
paj jeM4u Ja CBaKO MMa MPABO Ha MOIITOBAKE IOCTOJaHCTBA CBOjE INYHOCTH Ha
pany, 6e30emqHe U 37paBe YCIOBE pana, IOTPEeOHY 3aIITUTY HA pay, OrpaHUICHO
pajHO BpeMe, THEBHU U HEJCJbHH OIMOD, IIaheHU FOUIIBH OJIMOD, TPABUYHY
HaKHAy 32 paj ¥ Ha TPaBHY 3alITUTY 3a CIIy4aj MPeCTaHKa pagHor onHoca. Huko
ce TUX mpasa He Moxke oapehn.’’ O6e36ehuBame 3apaBux U 6e30eIHIX YCI0BA
pana jemHa je ox OMTHUX MPETIOCTaBKH 3a TyTOpOYHH]E OCTBapUBamka IIpaBa Ha
paa. CynpotHo ToMe, HeoOe30ehuBame ajeKBaTHUX yCIIOBa pajia MPOY3pOKYje
MHOTOOpOjHE HeTaTHBHE TOCJEINIIE 32 3aM0CICHOT U 3a ApKaBy. M3moxkeHoCcT
IMITETHUM YCJIIOBUMA pajia v MOBPE/Ie Ha pajly HapyIllaBajy 3/paBJbe 3ar0CICHOT,
CMamyjy HBEroBy paHy CIIOCOOHOCT, OMHOCHO Y TEKUM CIIydajeBUMa TOBOJIE JI0
MOTITYHOT TYOUTKA pajiHe CIIOCOOHOCTH 3arocieHOT. TakaB 1ojeHaIl HyKHO I10-
craje Opura aprkaBe. 3aKOHOAABAIL je HacTojehu a 00e30enr oCcTBAapHBakE YCTa-
BOM IIPOKJIAMOBAHOT TIpaBa JIOHEO 3aKOH 0 0e30eIHOCTH U 3ApaBJby Ha pany,
KOjIM Cy TIpoITHcane o0aBe3e U Ty >KHOCTH 3a ITOCIIO/IABIIA U 3aIIOCIICHOT Y IIAJBY
cTBapama 0e30eHHX U 3ApaBUX yciioBa paja. [lopen oBor 3akoHa JOHETH Cy H
MHOTOOPOjHH IMOJ3aKOHCKH aKTH KOjUMa ce TIpeBrhajy mpasa u 06aBese y morieny
W3JI0KEHOCTH Pa3IMYUTUM PU3MIIMMA HAa pajay. YCTaBU KOju mpeTxoje Baxehem
VYeray (Hmp. YeraB u3 1963. TomnHe) peryimcaii ¢y Tpajambe paaHoT BpeMeHa (HIIp.
Hajaysxe 42 Jaca y CeIMULIN), MUHUMYM Opoja JlaHa riaheHor FOIUIITEer OIMopa
(amp. 14 mana), nox Ycras u3 2006. roguHe HUje TPEIU3UPAO CAAPKIHY OBUX ITpa-
Ba Yy BPEMEHCKOM CMHMCITY, Beh je TO MperycTHO 3aKOHOAABILY, OAHOCHO Y KPajiboj
JTWHUJH, KaJla ce paau o Opojy JaHa TOTUIITHET OIMOpa, YTBPhUBame TaTHOT Opoja
JlaHa IMOBEPEHO je mocionasily. Perynumyhu Tpajame JHEBHOT M HEICJHHOT PaIHOT
BpeMeHa 3aKOHOAABAII je TPONUCA0 H MUHIMYM Tpajarka 0IMOpa y TOKY JTHEBHOT
paaa, ka0 ¥ MUHUMYM Tpajaka JIHEBHOT U HEACJHHOT 0JIMOpa. 3aKOHOM O pajy je
M3PAYHUTO TIPOIIHCAHO JIa CE OIMOP Y TOKY JHEBHOT pajia ypadyHaBa y PaHO BpeMe.
,,L 1071 palHUM BpEMEHOM ce y yropeqHuM pagHonpaBHuM cuctemuma (EY, CA/L,
Jaman, Pycuja, uTi.), He cMaTpajy may3e y TOKy paja, 0K je y JoMaheM u mpHorop-
CKOM ITpaBy 33ApKaHo 32 3arociieHe MOBOJbHH]E Pellehe (M3 MepUozia COLUjaIr3Ma)
— Tmays3a, Tj. OIMOp y TOKY pajia je cCacTaBHHU JI€0 PaJHOT BpeMeHa.”3*

YcraB Penryonuke CpOuje mporucyje 1a 3arocieHu 3a 00aBJbEHU paji UMa-
Jy TIpaBoO Ha MpaBUYHY HAKHANY. ,,| [paBUYHA 3apajia Kao yCTaBHH U3pa3 MOXKE Ce
CXBATHUTHU IIUPE KaJa 00yXBaTa COIMjaJIHE KPUTEPUjyME U TPXKHUIITHA MEPUJIa UITH
yKe KaJia ce 0/l THM TEPMHUHOM TT0Ipa3yMeBajy caMO TPXKHUIITHU KPATEPHjyMH.
C o03upom aa ce y YcTaBy 10Ia3u OJ Hauesa MPUHIIKIA TPUBATHE IPUBPE/IE,
nmpon3miia3m aa he Mepa y kojoj he cormujarau U eTHYKH MIPUHITATIA OUTH YKJIbyde-
HU y 3apaJie 3al0CICHUX 3aBUCHUTH O]l CHAre CHHAMKATA Y IIPEroBOpruMa ca MOoCJIo-

3 Ynan 60. cras 4. Yerasa Peny6nuke Cpouje
34 B. Jlybapna,nas. oeno, ctp. 181
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JIABAYKHM YJIPYKEEUMa WK IpkaBoM. Jla je y obnmacTu 3apaia 3arnocieHnx Ycras
MPUXBATHO MOTITYHO APYTauyuju KOHIIENT, HE3aBUCHO O IPOKJIAMOBambha MPHHLIU-
T1a COITMjaTHE TIpaBe, MOTBphyje YNH-EHUIIA [Ia CE Y FheMY BHIIIC HE HaJIa3u IMPaBo
3aMOCICHUX Ha MUHUMAIHY 3apaay.”>> MuHHMalHa 3apa/a, 4ija je OCHOBHA CBpXa
rapaHTOBamke¢ MUHUMYMa MaTepHjaTHE CUTYPHOCTH 3aTIOCIICHOT, CaJia je PeryJiH-
caHa 3aKOHOM.>® YCTaBOTBOpAI je 3ajeMYHO 1 [TPABO Ha MPABHY 3aIITHTY 3a CIIy4aj
MpecTaHka paJHor ofHoca. HeocTBapuBame npaBa Ha paji U3 pas3iora Koju He T0-
TUYY Ol BOJbE MOjEANHIIA, YCTAaHOBJbaBa 00aBe3y JP)KaBHU Ja UCTOM IPYKH OJI-
roBapajyhy moMmoh 3a BpeMe mpuBpeMeHe He3amocIeHOCTH. ,,OHa je Hy»XHa, Oar
3aTO jep je cyncuanjapHa u jep Ou, y MpOTUBHOM, [TPAaBO Ha paJ 3a CBE OHE KOjU TO
MIPaBO HE YCITH]y OCTBAPHUTH, TIOCTAJIO TyKa Aekaapanuja’™’ ¥V ckiamay ca THM, YKO-
JIMKO 3aI0CJICHOM MpecTaHe pagHH OJHOC, a UCITYHH YCIIOBE YTBpheHe 3aKOHOM,
ucTH he 0CTBapUTH MPABO HA UCIIJIATY HAKHAJIE 32 CITy4aj He3aloCICHOCTH.

3aKkoHO/aBall je JOHETHUM 3aKOHHMa YTBPAHO CaAPKUHY U OOMM IIpaBa Koja
je MPOKJIaMOBa0 YCTaB, aJIH je eBHJICHTHO J]a Ce OBa MpaBa y MPaKcH He OCTBapy-
jy y myHOM 00uMY?8, moceGHO YKOIUKO ce y3Me y 003up mopelee ocTBapiuBama
OBHX TIpaBa KoJI MOCI0aBalia y MpHBaTHOM CEKTOPY M 00aBIbarbe pajia 3a JpKaBy
Kao TOCIIO/IaBIIa, T3B. Ap>KaBHU ceKTop. Kako je 00e30ehnBame HaBeIeHNX IpaBa,
TIOTOTOBO 32 ITOCJIOIABIIA KOjH TIOCITYje Y IIPUBATHOM CEKTOPY, ,,JOMATHH ~ TPOIIIAK,
Huje n3HeHahyjyhe na ce neraBa BeMKH Opoj MOBpea Ha pay, Koje cy mocieana
M30CTaHKa onroBapajyhe ompeme u 3alITUTE HA paay U HEeMOTyhHOCTH pagHuKa
Jla OCTBAapH MPaBO HA JHEBHH, HEACJbHU U FOAUIIBGU oaMop. OBaKo IIIeAHUIITE
noTBphyje u ayTop Parko MapkoBuh, koju HCTHYE Ja OCTBAPUBAILE ITpaBa Ha paj
3aBUCH O] 00JIMKa CBOjUHE. >

W3puunTto nponucuBame HeMOTyNHOCTH 3aTI0CIICHOT 1a e OJJpeKHe IpaBa
rapaHTOBaHHMX YCTaBOM HM3pa3 je TeXbe 1a ce 00e30e1 3alITHTa 3aII0CICHOT jep

35 M. Panajuh, EkoHoMCKa 1 colijaiiHa npasa y Ycrasy Cpouje, 360pHuK pagosa [IpaBHor
tdakynrera y HoBom Cany, HoBu Cax 2015, 6poj 1, cTp. 273-298

36 3aKOHOM O pajly MPOIKMCAHO je Jla ce MUHUMAJTHA 3apajia oipelyje Ha OCHOBY MHHHUMAJIHE
LIeHe paJsia, BpeMEeHa POBEACHOT Ha Pajy U Iope3a U J0NpHHOca Koju ce rutahajy u3 3apaje, oK
ce MHHUMaJTHA IieHa paja yTBphyje omnykom ColujaiHO-eKOHOMCKOT CaBeTa, a YKOJIUKO Ce HCTa He
JI0Hece y ofpelyeHoM poky, outyKy goHocu Brnana Peny6nuke Cpo6uje. I[Ipod. np bpauko Jlybapaa
HcTHYe: ,,3aKOHCKO YTBphHBamke BUCHHE MUHUMAIIHE 3apajie jaBjba CE BEOMa PETKO Y YIOPEIHOM
npaBy. Kapaxrepuctnuno je 3a CA/Jl, rie ce caBe3HUM 3aKOHOM 0 MUHHMAJTHOj 3apajid ¥ 3aKOHUMa
Ha HUBOY (he/lepaTHHX jeJUHHIA, IPONUCYje N3HOC MHHUMAJIHE 3apajie 3a HajjeTHOCTaBHUJH paj
o paxHoM 4acy.” — b. JlyGapna, nas. deno, ctp. 166.

3 H.Tuuruh, nas.oeno, crp. 70

38 TTocebaH poGIIEM KOjH TOCTOjH y TIPAKCH jecTe (PAaKTHUKK pajl KOl MOCI0IaBIa, paji 0e3
3aCHUBAbA PAJHOT OIHOCA T3B. ,,pa/l Ha LIPHO”, LITO 32 MIOCJICAMIY HMa HeMOT'YHOCT OCTBapHBarba
CBHUX OCTaJIUX TIpaBa [0 OCHOBY paja (JHEBHU, HEJCJbHU, TNIaheH! TOIUIIIEBY 0aMOD), Behn cTenex
YIPOXKEHOCTH OJ1 MOBpehiBama Ha pajy.

39 P. Mapkosuh, YcraBHo nipaso, [IpaBuu pakynrer Yausepsurera y beorpany, beorpan
2015, crp. 483
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j€ Y pamHOM OHOCY OH Hajuemnhe cirabuja yroBopHa cTpana. Takohe, ompuramem
OJ1 HEeKHX IpaBa (HIIp. OAPHUIIAK-EM 3aTIOCICHOT 01 3apajie, a Koja o0yxBara u J0-
HpUHOCE 32 00aBE3HO COLMjATHO U 3PABCTEHO OCHT'YPabe) IITETy OU peTpIiena
U IpKaBa.

Hauesto moBossHOCTH 32 3arociiene — in favorem laboratoris*” je jeso o1 0CHOB-
HUX Havena pajiHoOT MpaBa. 3aroclieHnMa ce 3aKOHOM TapaHTyjy oapelheHa mpasa,
00UM THX TIpaBa U oxpel)eHn YCIIOBH paja, aju ce 103BoJbaBa MOryhHOCT Ja ncTa
Oyny yTBpheHa y Behem o0MMy, OTHOCHO J1a ce 3arocieHnMa 00e30e/1e TOBOJbHU)H
YCJIOBH paJia HYKUM IIPaBHUM aKTUMa. M3 Tora HenocpeHo npounsiass Ja ce Mambu
00uM MpaBa 1 HETIOBOJBHH]H YCIIOBH HE MOTY YTBPIUTH HIDKMM akTHMa. OBO Have-
JI0 OCTBApYje ce 3aKJbyUMBabEM KOJICKTHBHUX yTroBopa n3Mel)y cHHAMKAaTa 3amo-
CIICHHX M TOCJIOaBalla 1 3aKJbyUYMBambeM 0jeIMHAYHOT yroBopa o paay uzmehy
3aII0CIICHOT 1 MOCTIOIABIIA. 3aIlOCIIeH! Y TOTOBO CBHM O0JIaCTHMA pajia TeXe Yapy-
JKHMBaIby, CTBaparby CHHIMKATa YMji he OCHOBHU IIMJb OWTH 3acTymName, yHarpe-
huBame ¥ 3amITHTA IPaBa M HHTEpEca 3aI0CICHUX KO IocIioiaBana. Tako, Kojaek-
THUBHHU YTOBOPH, Ka0 ABOCTPAHU aKTH, MIOCTAjy 3Ha4ajaH U3BOP pajHOr mpasa.*!

OmJiaiHu, )KeHaMa U MHBAJIMIUMa je 300T TOMHA )KUBOTA, OJTHOCHO HHbUX0-
BOT IICUXHUYKOT U (PU3UUKOI CTakba, YCTAaBOM 33jeMYEHO IIPaBO Ha IIOCEOHE yCIIO0-
Be paja u noceOHy 3amtuty.*? [Ipema 3akoHy 0 paJy MaJojeTHA JIMLA He MOTY
3aCHOBATH PaJIHH OTHOC 0€3 MPETXOIHE CAaTrTaCHOCTH POANTEIhA, YCBOJUOLIA HITH
cTapaTesba, Kao M YKOJIMKO TaKaB paji yrpokaBa BbUXOBO 3paBibe, MOpall U 00pa-
30Bam-€, OJHOCHO aKO je TakaB pajl 3a0pameH 3aKOHOM. Y CKJIaJy ca YCTaBHOM
oJpenooM, OBUM JIMIIMMA j& 3aKOHOM MPOIHUCAHO U HajayKe Tpajame pagHor
BpeMeHa, 3a0paHa MPEeKOBPEMEHOT pajia, Mpepacroiesie paJHoT BpEMEHa, a paj
Hohy je M03BOJBEH caMo Y H3y3eTHUM cllydajeBuMa. [loncTumame 3amnomnsbaBama
nHBanmuaa y Behem 00MMy jefiaH je o1 OCHOBHHUX pasiiora 3a JIOHOIIEeHke 3aKOHa O
npodecroHaHOj pexaOuIMTAIMj1 U 3al0lll/baBaiy 0c00a ca HHBAIHIUTETOM.
OBumM 3akoHOM cy npeBul)eHe 00aBe3e 3a MocIonaBIe Koju umajy oapehenu 0poj
3aI0CiIeHuX, J1a 3aBUCHO O] BHXOBOT Opoja, 3aCHY]jy paJHu OJHOC ca oApeheHrm
OpojeM JIMIia ca MHBAJIHIUTETOM, OTHOCHO YKOJIMKO TO HE YUWHE, JIa YIUIaTe ojpe-
hene m3noce y ®on 3a mpodecroHaHy pexaOuIuTAIN]y U TTOACTHIIAE 3a110-
IIJbaBamba 0c00a ca MHBAIUANTETOM. [loceOHM ycItoBY pajia M 3alITHTA Ha pajay
JKEHa PeryJIMCaHu cy OpojHUM oxpendama 3akoHa o pamy (3aLITHTA 3aMOCIICHE
JKEeHE 3a BpeMme TpyaHohe U MaTepHHCTBA).

4B, Jlybapnua, nas. deno, ctp. 52

41 KoJIeKTUBHH YyrOBOPH C€ 3aKJby4yjy Ha Pa3iMYMTHM HUBOMMA: OIIIITH, [PAHCKU U KOJICK-
THBHH YTOBOD KOJI [OCIIO/ABIIA.

“ Ynan 60. cras 5. Yerasa Pery6nuke Cpouje

4 Cn. tnacauk PC” 6p. 36/2009 u 32/2013
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4. ITPABO HA PAJ1 Y YCTABUMA TIOJEJJMUHUX JIP’)KABA

Kao jenHo ox (hyHIaMeHTaIHUX JbYJCKHX IIpaBa, MPpaBo Ha pajl 3ajeMYeHO
je y ycTaBHMa CyCeHUX ApKaBa.

VYcraB PenyOnuke XpBarcke mponucyje ce Jia CBako MMa MpaBo Ha pajl, Ha
cnobony pana, n3dopa rmo3usa, 3arocicmka 1 Ja je CBaKoMe IO/ jeTHAKUM YCIIO-
BHMa JIOCTYITHO CBAaKO PaJHO MECTO M Ty>kKHOCT. Hajoyske pagHO Bpeme ce oape-
hyje 3akoHOM, 3armociIeHnMa ce MpU3Haje TPaBO Ha HEAEJHbHH 0MOD, ItaheHu
TOZIMIIEGN OIMOP M THX TIpaBa ce HUKO He Moke oapehn. CBaku 3amocieHn uMa
MPaBo Ha 3apajy KOjOM MOKE OCUTYpaTH ceOr 1 IOPOIUIH CI000AaH U JOCTOjaH
JKUBOT. 3aIOCIICHH MOT'Y IMAaTH, y CKJIaly ca 3aKOHOM, yJI€0 TIPU OJITTyYHBaky Y
npenysehy.** [IpaBo Ha 3apajly peryJmcaHo je Tako Jia 3al0CICHH OCTBAPHBAHEM
HCTE MOYKE OCUTYPATH CEOH 1 MIOPOIUIIN CIIO00aH M JOCTOJaHCTBEH KUBOT. UMHHU
ce 1a YcraB PenyOnuke XpBarcke oBakBUM Je(hMHUCA-EM TIpaBa Ha 3apaiy, 3a
Pa3IMKy OJ1 Halller YcTaBa, KOHKPETHHU]E PeryJItIie OBO MpaBo. Jlasbe ce Moke Mmpu-
MeTUTH aa YctaB PenmyOnuke XpBarcke y oapendama Koje ce OfHOCe Ha IpaBa
pajHuKa, HE peryJulle PaBo Ha JHEBHU OAMOp, Ka0 HU IpaBo Ha Oe30enHe U
37paBe yCIIOBE paja, ajlu 3ajeMuyje, 3a pa3IiKy Off Halller YCTaBa, IpaBo 3anoce-
HUX Ha ydemnrhe y oqmyuuBamy y npemnysehy.s

VY unany 2. YcraBa bocHe n XeprieropuHe, KOju peTyIHIIe Jby/ICKa IMpaBa U
co00/1a, HAYEITHO je TPOITMCAHO je J1a CBa JIUIa y OkBHpY bocHe n Xeprerosune
y>KHBajy MpaBo J1a He Oyay ApyKaHa y POIICTBY MJIH MOTYMH-CHOCTH MM JIa 00aBsba-
jy IpHCHITHM WM 00aBe3HU pal. Takohe, c 003upoM Ha mocebaH MpaBHU CTATYC
OBe JIp>KaBe, POIHCaHO je 1 Jia ce mpasa u ciaodone onpehenn y EBporickoj koH-
BEHIIMJH 3a 3aIITUTY JBYJICKHAX ITpaBa ¥ OCHOBHUX clI000/1a 1 lbeHnM [IpoTokonnma
HETIOCPEIHO puMeyjy Y bocan n Xepuerosunu u 1a nmajy IpBEHCTBO Ipe[

4 Veras Pemry6nuke Xpsatcke, http://www.sabor.hr/Default.aspx?art=1841, mpucTymbeHo
1.1.2016. roguae

45Y Xpsarckoj cy Tokom 2014. u 2015. roguse,mocTojaia BeJqMKa Heclarama, a koja he ce
BEpOBATHO HAacTaBUTH M yOynyhe, n3mel)y cunankara pajgnuka u Biage y norneny yBohema out-
sourcing-a y jaBHOM ceKTopy. Pa3marpama cy Omiia Ja ce oBaj MOZIEI yBezie 3a 00aBJbarbe MOCIOBa
gnnrhema, mpunpeMama Xxpate 1 nuha, mpeBo3a 1 3alTUTE, Tpamka U neriama. tberoso yBoheme
Buriana Peny6nuke XpBatcke je rmpezsiarajia Kako 01 pannoHain30Bajia TPOIIKOBE 00aBbarba THX
nocnosa. Outsourcing ,,uin u3Bajame nparehux nenaTHocTH” jecTe MO YroBapama y KojeM
(upMe nIM jaBHE yCTAaHOBE pajy MO00JbIIamka MPOAYKTHBHOCTH yCTynajy oapeheHe, yriiaBHOM
cropeHe mocIoBe (non core), CoJbBUM npeaysehnma koja ce muma 6aBe. CHHINKATH Y XpBat-
CKOj Cy HCTHLAN! 1a 61 yBol)ere oBor Mojiesia 00aBsbarba MOCIOBA HMAJIO 32 PE3YJITAT OTHYIITAE
3aI0CIICHUX a Ja 3aIl0CIeHNMa, KOju OM Ipenuty y npuBatHa npeayseha xoja 06aBibajy Te BpcTe
MIOCJIOBA, IIPaBa U3 PagHOT OHOCA O OmJla 3HATHO yMameHa. Buxern Bume o oBome: JI. Xexka,
Outsourcing y Mahapckoj, XpBatckoj u Cpouju, Temarcku 300pHHK — XapMOHHU3aIH]ja CPIICKOT
u Mahapckor mpasa ca npaBom Esporicke yuuje, Kwura 111, Hosu Can, 2015, 495-514.
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CBHM JPYT'MM 3aKoHOMaBCcTBOM.*® Ha Taj HaumH Jby/IcKa IpaBa U ¢000/1e 3ajeMueHa
y HaBeJICHOj KOHBEHIIM]H 3arapaHToOBaHa ¢y Uy bocHU 1 XeprieroBuHU.

YcraBom Penybnuke CroBenuje 3ajeMmueHa je cinobona pana, cobona u3dopa
3aHMMama, TOCTYIHOCT CBAKOT PaJHOT MeCTa MOJl UCTUM yCJIOBUMA a TIPUHYIHU
pajn je 3a0pameH. Y ey YcraBa KOjU ¢e OJTHOCH Ha EKOHOMCKO-COIIMjaTHa IpaBa,
y ujaaHy 66 — unju pyOpyM HOCH Ha3HB ,,00e30el)ere 3amom/baBama’, IPOIUcy-
je€ ce oIrOBOPHOCT JIPIKaBe 3a CTBapame MOTYNHOCTH 3a 3alolbaBamke U pajl u
Jla ce irUxoBa 3ammrtuTa 06e30ehyje 3akonom.*’ Ipasa koja ce Mory crehu HaKOH
IITO C€ OCTBAPH MPABO HA paJl (IPaBO HA 3apajly, TOMUIILH OJMOD, 3ApaBe U 6e3-
Oe/He ycIioBe paj) OBUM YCTaBOM HUCY IPOIUCAHa, ally je 3a Pa3JIUKy OJ1 Halller
VYcraBa, HICTUM SKCIUIMITMTHO MPOITHCaHa 00aBe3a ipkaBe Ja ce crapa o 00e30e-
huBamy yciioBa 3a oCTBapHUBambe MpaBa Ha paJl.

YcraBom Perry6nuke L{pre ['ope 3ajeMueHo je mpaBo Ha paj, cao0ogad u30op
3aHUMarba v 3arollbaBama, IPABHYHU U XYMaHH YCIIOBH pajia, 3allTUTa 32 Bpe-
ME HE3arocICHOCTH U 3a0paHa mpuHyIHOT paja. /lasbe je mpomnucaHo, aa ce mpu-
HYJIHHM paJioM He cMaTpa paj yoOruajeH y CKIIONy M3/pKaBamba Ka3He JHUILICHa
cio6oie, 00aBIbame CI1yKOE BOJHE IPUPOJIE UITH CITYKOE KOja Ce 3aXTeBa YMECTO
e, pajl KOjU ce 3aXTeBa y cllydajy Kpu3e win Hecpehe koja mpeTH JbyICKUM KH-
BoTHMa Min uMoBuHH. *® Onpende Ycerasa Lpue I'ope 0 perymucamy mpasa Ha
3apajny, 3alTHTE Ha Pay U MoceOHe 3alITUTE HA pajy OMIIaJIUHE, )KCHA 1 NHBA-
JU/a Cy TOTOBO UJCHTUYHE Ka0 U HOPME Haller YcTasa.

VYcras Penybanke Makenonuje mponucyje mpaBo Ha paj, cao0oaaH u3oop
3aHMMama, 3alITUTY Ha paJy U MaTepHjaiHy rmoMoh 3a ciyuaj mpuBpeMeHe He-
3arocieHocTd. CBIMA je 1M0JI jeTHAKUM yCIOBHMA JIOCTYITHO CBAKO PaJIHO MECTO.
CBaku 3aItocjIeHH UMa TpaBo Ha onrosapajyhy 3apamy. CBaku 3armocieHd nma
npaBo Ha miaheHH JTHEBHU, HEJIEJbHU U TOAMIILU OJMOP. 3alOCICHU ¢ OBUX
npasa He Mory oapehu. OcTBapuBame MpaBa 3aMocICHUX U IbHXOB TOJI0KA]j pe-
T'YJIUCAHU CY 3aKOHOM U KOJIEKTUBHUM yTOBOPOM.*

Ycrar PenyOnuke Mahapcke npokiiamyje ciiodony pajia, 3aHUMamka | Ipejl-
Y3EeTHHILTBA H 00aBe3yje CBAKO JIMIIEC KOje PaJiH Jia CBOJUM PaJioM JIONPUHOCH
oborahemy 3ajeqHuUIIE, a TpeMa CBOjIM HajOOJHUM CITOCOOHOCTHMA M TIOTCHITH]a-
nuMma. J{pxaBa he HacTojaT 1a cTBOpH ycinoBe KojuMa he 00e30eauTH 1a cBako

46 http://www.oscebih.org/dejtonski_mirovni_sporazum/SR/annex4.htm#ArticlelIHuman-
RightsandFundamentalFreedoms, npuctymbeno 1.1.2016.ronune

47 YcraB Pemy6nuke CrioBenuje, http:/www.us-rs.si/media/constitution.pdf, mpucrymseHo
1.1.2016.rognue

48 Yeras Penyonuke Lipue Tope, http://www.skupstina.me/images/dokumenti/ustav-crne-
gore.pdf, mpuctymsseno 1.1.2016. ronune

4 Veras Penybnuke Makenonuje http:/www.wipo.int/edocs/lexdocs/laws/en/mk/mk014en.
pdf, npuctymbeno 2.1.2016.ronune
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JIUIIE KOje je CrIOCOOHO M CIIPEMHO JIa Paau uMa TIPUINKY TO U 1a ocTBapu.>’ ¥V
OIHOCY Ha yCTaBe CYCeIHHX Ap)KaBa, Ila M Halll YCTaB, oapende Ycrasa Mahapcke
YCTaHOBJbaBajy 00aBe3y rpalaHUHy KOjU OCTBApH MPABO Ha pak ga 00aBJhambeM
MCTOT MoOpa Jia fonpruHocH oborahemwy 3ajeqHuIe, YNME Ce UCTHYE J1a Peain3o-
Bame IIpaBa Ha paj HeMa 3Hadaja camo 3alojeIrHIIa Hero na 6ereduTe Mopa
UMaTH U JpKaBa Koja mpeay3uMa Mepe Jia ce TO PaBo 0CTBapu.d!

Onpende YcraBa Pemmybnmke byrapcke 3ajemuyjy mpaBo rpahana Ha pag
nponucyjy aa he ce apxaBa noOpUHYTH Aa 00e30equ yCcIOBe 3a OCTBAPHBAE
OBOT IpaBa, OJTHOCHO Jia he cTBapaTH MOTOJIHE YCIIOBE 3a OCTBAPUBAE ITpaBa Ha
paa ocoba ca MCUXUYKUM Wik GU3HUYKUM HHBanunuteToM. [IpokiamoBana je
cioboma n30opa 3aHNMama | PagHOT MECTa Kao U 1a HUKO HE CMe OUTH TTPUMO-
paH Ha IPUHYIHU paj. 3aoCcICHNMa Ce TapaHTyje MPaBo Ha 37paBe u 0e30e1He
yCIIOBe pajia, MUHHMAIlHA 3apajia, HaKHaJla 3a CTBAPHU pajl, IPaBo Ha OJMOp U
OJICYCTBO, y CKJIaJly ca YCIIOBUMA M TPOLEAYPOM KOja je peryjiucana 3aKOHOM. >
YcraBoMm PenyOnmke byrapcke je ncto kao u YcraBom Pemybnuke CrnoBenuje
nponucana obasesa Apxase Aa 00e30elyje u cTBapa ycnose koju he omoryhutu
OCTBapHBam-€ IpaBa Ha paja. YCTaB je rapanTyjyhu mpaBo Ha MUHUMAITHY 3apany,
Ha HajBHILIEM HUBOY 00€30€10 MPpaBO CBAKOM II0jeIUHITY KOjU BPIIH paj Ja 3a
00aBJEEHH paJl OCTBAPYje HajMame MPONMUCAaHy MUHUMAIHY 3apany. Pemybmnka
Byrapcka je mpumep apkaBe Koja MOKyIIaBa Ja OCTBAPH MOJIUTUKY MTyHE 3aIio-
CJICHOCTH 1 KOja je y TOM TOKYIIIajy TOHEeJIa 3aKOH KOj! CaIpKU oapeady 3a Kojy
he ce KacHUje UCIIOCTABUTH J1a HUjE y CKJIaJly ca HajBUILIUM ITPaBHUM akToM Pe-
myonuke byrapcke. Hamme, 3akoHCKa m3MeHa ce cactojaina m3mel)y octasor y mpo-
MUCHBalby HOBUAHE Ka3He, MpeABul)eHe y TPOCTPYKOM M3HOCY Off BUCHHE JIONPHU-
HOCa KOju ce mrahajy 3a ocuTypame 3arocIeHOT, 32 CBaKOT KO 00aBsba pan 0e3
BaJIUIHO 3aKJbYUCHOT yroBOpa 0 pany. Mehytum, YcraBuu cyn Peny6nuke Byrap-
CKe je OBY 3aKOHCKY ofipen0y mporiacuo HeyctaBHOM. O0pa3iakyhu HeyCTaBHOCT

30 https://www.constituteproject.org/constitution/Hungary_2011.pdf, npucrymseno 1.1.2016.
roauHe

1 TpeGa cCIOMEHyYTH 1 TEH/ICHIIN]a PETyJIUCakha T3B. ,,ATHITHYHAX OJHOCHO (IICKCHOMITHUX
00J1Ka paHOT aHT'A)KOBaba Y HALIMOHATIHOM PaJIHOM 3aKOHOAABCTY HUje MUMouILIa Mahapcky.
Ha perynucame aTHIMYHEX 00JIMKa 3anolbaBama y Mahapckoj cy ytumanu, u3mel)y ocrasor,
TPXKHIIHU yCJI0BH, Behu Opoj CTpaHKX MocioaBara y ApKaBu 1 mpuctyname Mahapcke Espon-
ckoj yauju 2004.rogune. HoBum 3akoHoMm o pany u3 2012. roquae Mahapcka je y moceOHUM 0/1eb-
uMa npornucana Beh mosHare ,,aTHIIUYHE” OOJIMKE paJHUX OJHOCA, KOJH Cy y paHHjeM MepHOTy
OnIM caMo CriopaJiuHO peryirucany (paj Ha ogpeleHo Bpeme, paj ca HEIlyHHM PaJHAM BPEMEHOM,
pan y3 nomoh HHpOpPMATHIKE TEXHOJIOTH]e, paJi Ha JaJbUHY, PAJHU OTHOC IIPEKO CTYICHTCKE 3a/py-
re, IPUBPEMEHO YCTyName paJHUKa IPEKO areHIfja, aHTaKOBambEe PAJHUKA Ca YMACHOM PaJHOM
criocoGHoINy, TPUBPEMEHH U TOBPEMEHH TTOCIIOBH), Ka0 U YBella TPH HOBA 00JIMKaA — PaJl [0 TTO3HBY,
JIeJbEhE UCTOT PAJHOT MECTa U Jiesberbe 3anocieHnx. O oBome BuaeTH Buiue: J. Hajda, Main Forms
of Atypical Employment in Hungarian Labour Law, Temarckn 300pHHK — XapMOHH3aI1ja CPIICKOT
u mahapckor npasa ca npasom EBponcke yuuje, Kmura 111, Hosu Can, 2015, ctp. 343-366.

32 http://www.parliament.bg/en/const , npuctymbeno 1.1.2016.roaute
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Te 3aKOHCKE oJipe/i0e, YCTaBHU CY/I je UCTAKAOo Jia Ce F’hOM KPIIU YCTaBHA HOpMa
KOja MPOIHCYje J1a ce paj IITUTU 3aKOHOM, T€ JIa C& TOM OAPE0OM HE IITUTH
pal, Hero Kakmana 3arocieHu. Jlasbe, YCTaBHU Cy/I je UCTaKao Jia ce MOMEHYTOM
M3MEHOM KpIlie oapende YcraBa Koje MPONUCYjy IpaBo 3aloCiICHUX Ha pajl U
onpenda koja mpormcyje moMoh apkaBe rpahanmMa y mpoHaJaXemy Mocia, a 1a
Ce OCIIOPEHOM O/IPEA0OM YHHHU CYIPOTHO OJf OHOT'a IITO j€ 3ajeMUYCHO y YCTaBy.>

[IpoyuaBajyhu rapanToBame mpaBa Ha paj y yCTaBHOIIPABHO] PETyJIATHBH
CyCeIHUX JpiKaBa, MOXKe ce JJOhU /10 3aKJby4Ka Jia IpXKaBe Koje Cy HeKaJia 3ajel-
HO ca PerryOmmkom CpOujoM YWHUIIE CaBE3HY APKaBy, Kao U Ipyre Ap)KaBe y
OKpYKEeHY, y3 MUHIMAITHE Pa3jIiKe, jeMye TPaBo Ha pajl U MpaBa Ha OCHOBY pajia
Ha CJIMYaH HAYWH Kao U YCTaB Haile JpkaBe. HapaBHO, ocTBaprBame OBOT IpaBa
U IPYTHX MpaBa Koje Cy ca ’bUM y BE3H MPEBACXOJIHO j€ YCIOBJBEHO JPYIITBEHO
— EKOHOMCKHM CTambeM y JipiKaBama.

3aHUMJIBUBO je TIOMEHYTH U oJipe/ioe ,,3aKOHO/IaBCTBA O IIPaBy Ha pall’ Koje
mocToje y Butie ox aBaaeceT npxxasa CAJl. ,,To 3akoHOIaBCTBO 3a0pamyje Kiay-
3yJIe KOje 3aCHUBAKE PAJIHOT OJTHOCA — 3aII0CIICHE YCIOBIbaBajy MPETXOIHUM UITH
HaKHAJHUM y4JIahbeheM Y CHHIMKAT. 32 0OBE IPOIHCE Ce Kaxe Jia Cy IMPOIUCH O
MpaBy Ha pajl, a KJay3yJie Koje Cy 3aXTeBajie yKJbYUYUBAKE Y CHHIUKAT CE KBaJU-
¢buKyjy Kao mospena mpasa Ha pan.”’>* J[pkaBe Koje Cy JOHEE OBE 3aKOHE CMa-
TPajy Ja 3aCHUBAE PAJHOT OJTHOCA HE CME OMTH HUYUM YCJIOBJHEHO U JIa YJIaH-
CTBO y CHHIMKAaTHMa Tpeda 1ja ce 3aCHUBA Ha cJI000THO] BOJBH pagHUKa, HAKO j&
MPBEHCTBEHA yJIOTa CHH]IMKATa 3alliTUTa UHTEepeca U mpapa panHuka. [locroju
MHIILJBEHE 112 je ,,3a0paHa OBHX JBEjy KJIay3yJa y CTBapH yCMepeHa Ha ciadbe-
b€ CHHJIUKATA, jep CE PAIHUIM HABOJIE HA HENTPUIIaAambe CHHIuKaTy > OBaKBUM
3aKOHCKHM oapendamMa MPUKPUBEHO ce (GaBOpU3Y]y IMOCIOMABIIH U CIIPOBOIH
OUyBame KalMTAIUCTUIKUX HHTEPECca HCTUX, Oyayhu Jia ce 3anocacH HeuJlaH-
CTBOM y CHHAUKATY pa3jeIumyjy U ciabe.

5. BAKJbYHAK

[IpaBo Ha pan je eneMeHTapHO JBY/ICKO MPABO YHje OCTBAPHUBAIHE j€ N3a30B
3a CBaKy JprkaBy. 3Hayaj rapaHTOBaa IpaBa Ha pajl y yCTaBy JApiKaBe ce JaHac
HE 10BOJM y nuTame. Kopenu npasa Ha pajg Hanase ce y MOHTamapCcKoM yCTaBy
u3 1793. roguHe, y KOM je OHO €er3UCTHPAJIO caMO Ha HUBOY HOPMaTHBHE MPOKJIa-
Marije 0e3 masper pazpalhjuBama, 0K CBOj€ 3ajeMYeH-E Y ITyHOM 00MMY TIpaBo Ha

33 http://www.labourlawnetwork.eu/national%3Cbr%3Elabour_law/national court rulings/
national court decisions _-_labour law/prm/64/v__detail/id _2171/category__ 5/index.html, mpu-

CTyHJ‘bCEO 05.01.2016.roxuse
4 Buperu Buuie: B. Bpajuh, PaxHo npaso, beorpan 1991, ctp. 113

55 Ibid.
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paxm mpBU YT AOCTHXKE Y Bajmapckom ycraBy 1919. ronmHe, a HaKOH ToTa Cy
JoHeTa OpojHa MehyHapoaHa JOKYMEHTa Y BE3H UCTOT.

YcTaBHO jeMUeHe ITpaBa Ha paj JaHac He 3HaYH 00aBe3y JPiKaBe Ja CBAKOM
rpahanuny 06e30enu 3amocneme, Hero Behy aHra)xoBaHOCT ApKaBe Y MOTIIENy
CTBapama ycjoBa 3a (beroBO OCTBAPEHE, OJTHOCHO BOCHE MOIUTHKE ITYHE 3a110-
cneHoctu. Majyhy y BUAY CTaTUCTHUKE MOAATKE O MPOLEHTY HE3aIOCICHOCTH
y HAITIOj Ip>KaBH, OMIIITH je yTHcakK aa ou Perryonuka CpOuja Mopana ma mpemys3Me
KOHKpETHHjE Mepe, Kao IITO Cy AaBambe Behux cyOBeHIMja MmociogaBuuMa 3a
OTBapame HOBUX PaJIHUX MecTa, (puHaHCHpame Beher Opoja mporpama cTpyIHUX
MPaKCH 3a CTULIAKE PAJHOT UCKYCTBa, CIpoBohemeM npekBaiuuKaimja u J10-
KBaJU(HUKaIja y MAJbY yekaahuBama 00pa3oBHOT Kaapa ca moTpedama TpyKUIITa
pana, a xoje OM JoBeJe 10 cMamemna Opoja HezanocieHnx rpahana 1j. kojuma Ou
noBehasa Opoj rpalhana Koju Cy OCTBApHIIN YCTABOM IPU3HATO MTPABO HA Pal.

YcraB Penyonuke Cpouje u3 2006. ronuHe je HACTaBUO KOHTUHYUTET Ta-
paHTOBama MpaBa Ha paj 3arroueT YCTaBHUM 3aKoHOM u3 1953. ronune. Bonehu
Ce JIOCTUTHYTUM HUBOOM IMPU3HATUX JBYJCKUX TPaBa, IPUHIIUAIA U BPEIHOCTH,
VYeras Pemrybnuke Cp6uje w3 2006. ronuHe je 3ajeMYIno paBo Ha paa U Ipasa
KOja CYIITUHCKH IJIeJaHO YUHE MPABO Ha pajl y IUPEM CMHUCITY, Kao IITO CY IMPaBO
Ha OTPaHUYEHO PaJHO Bpeme, Oe30eiHe U 37jpaBe yCIIoBe paja, paBo Ha JTHEBHH,
HeJIeJbHU ¥ T1ahieHu TONUIIEBU OIMOD, NMPABO HAa MPAaBHYHY HAKHAY 32 Pall U
MIpaBHY 3AIITHTY 3a CITy4aj He3armocaeHocTh. OCHOBHA 00eekja Koja KapaKTepH-
LIy 3ajeMUYeHO MPaBo Ha paj cy cao0oaa n30opa paja v J0CTYTHOCT CBUX PaJHUX
MecTa MOJI jelIHAKUM YCIIOBHMA.

Cycenne apxaBe cy pU3Haje IPaBoO HA pajl U MpaBa Koja Cy ca UM Y Be3U
Ha CIIMYaH HauWH Kao U Pemry6muka CpOuja, y3 MUHAMAJTHE Pa3JINKe, a y CKIaIy
ca JIOCTUTHYTHM TEKOBHMa OBOT JbYJICKOT IIpaBa.

Haxie, YeraBom u3 2006. ToguHe 1 ToHETHM 3akoHHMa Perryonmka Cpouja
je CTBOpHIIAa TPaBHE YCJIOBE Y MOTJIey OCTBApHBakha IpaBa Ha paJl, aJld je HEeOll-
XOIHO Behe aHTa)koBame PKaBe Y INJbY pealim3allrje UCTOT, a Kako OHO He Ou
0CTaJio caMo MyKa MpoKJIaMalyja U Kako He OM M0CT0jao MPEeBEINKH ja3 u3Mely
YCTaBHOT 3ajeMYeHha OBOT IpaBa M JAPYIITBEHE PEaTHOCTH.
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The Right to Work in the Constitution of
the Republic of Serbia

Abstract: The right to work is a fundamental human right which is a chal-
lenge for every country to accomplishachieve. Importance of guaranteeing the
right to work in a constitution of a country does not come into question. Consti-
tutional guarantee of the right to work does not imply the obligation for a country
to provide employment for its every citizen, but rather to increase country's ac-
tivities in order to make the conditions for achieving the right to work, that is, to
conduct the policy of full employment. The Constitution of the Republic of Serbia,
passed in 2006, continues to guarantee the right to work, which was firstly gua-
ranteed by the Constitutional Law of 1953. Considering the achieved level of
recognized human rights, principles and values, the Constitution of the Republic
of Serbia of 2006 has guaranteed the right to work and other rights that essenti-
ally constitute the right to work from a wider perspective, such as the right to
limited working hours, safe and healthy working conditions, the right to daily,
weekly interval for rest and a paid annual holiday, the right to a fair remuneration
for work done and a legal protection in case of termination of working relations.
The main characteristics of guaranteed right to work are the right to choose one’s
occupation freely and the equal opportunity for gaining employment under equal
conditions.

Key words: right to work, free choice of employment, equal opportunity for
gaining employment under equal conditions.
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