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HE3AKOHUTHU IOKA3U Y CYICKOJ ITPAKCHA

Caxceitiak: YV Kpusuunom HoCtuyiiKy ce ojeounu 0oKkasu y oopeheHum ciyua-
jesuma He MOZY KOPUCTUUTUU 3 YIUBPHUBAbE YUHbeHUYA Y CMUCTY Od CYO 3ACHUBA
ipecyoy Ha uMd, jep Cy akeu 00Ka3u camu o cebu uiu upema Havuny upu-
basmwara y cyiipoiiHociuiu ca oopehenum ipasuruma. bByoyhu oda je 3axouux o
KPUBUUHOM HOCIUYHKY V T0271e0y He3AKOHUTUUX O0OKA3A OCUA0 OOHEK]Ie HeOOPEUEeH,
a da je yiloiupeba imaxeux 0oxkaza oopehera Kao penaimiugHo OuiliHa iiogpeda 00-
peoaba KpueuuHOZ HOCUYKa, cy0 uma 00ayuyjyhy yio2y y uo2nedy upuxeaiu. vu-
80CUIU OOKA3HOZ MAllepujand, u Ciioza je, uileitiako, 8pe0Ho Haxcryy oceetuuiuu
aHanu3u cyocke tpakce o 08oM UUIUAILY.

Kuwyune peuu: kpusuunu iiocitiyilax, 00Ka3, He3aKOHUil 00Ka3, CyocKka upaxca.

[NojenuHan 10Ka3M, HAKO CEe HAYEITHO MOTY KOPHCTUTH 32 YTBp)UBaHE YNHbe-
HULA Y KPUBUYHOM IIOCTYIIKY, Yy Ofipe)eHNM cirydajeBUMa MOT'Y C€ UCKJBYYUTH
oJ ynotpebe, y CMHCIy Jia ce He BpeJIHY]Y | Ja Ce Ha lbUMa He MOXKE 3aCHUBATH
npecya, yKOJIMKO Cy HOCPEIHO HIIM HEMOCPEIHO, CaMH 110 ceOu MK IpeMa Ha-
YHMHY npubaBibama y CyIpOTHOCTHU ca ofpeheHnM npasmnmma. TakBu 10Ka3u
Ha3MBajy ce HEIO3BOJbEHH, IPABHO HEBaJbaHH, OAHOCHO HE3aKOHUTH JOKa3H.

1. BAKOHCKE OAPEJABE O HE3BAKOHUTUM JIOKAZUMA

Cyn 'y KpUBUYHOM MOCTYIIKY MOYKE 3aCHUBATH IIPECY Iy CAMO Ha 3aKOHHUTHM
JIOKa31MMa, OIHOCHO JO0Ka3uMa KOjHU Cy NPUKYIIJbEHH U U3BEACHU Y CKJIaly ca
3akoHoM (wiaH 15. craB 1 3KIT'). Ocum mito npeasuba mpaBuia 0 MPUKYILIba-
Y ¥ H3BOheyY TOjeIMHUX J0Ka3a, 3aKOHUK CalIpKu B onpeade 0 He3aKOHUTHM
JI0Ka3uMa.

1,,Cn. rmacuux PC*, 6p. 72/2011, 101/2011, 121/2012, 32/2013, 45/2013 i 55/2014.
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Hajmpe je, y ompendu koja nauenno ypehyje orneny nokasa u yrBphuBame
yrbeHUa (4ian 16. craB 1) mpomucaHo Ja ce cydcke 00ayKe He MOZY 3ACHUBAIU
Ha 00KA3uMa KOJH Cy, HETIOCPETHO MUITU TIOCPEHO, caMu 1o ceOu VITH tpema Ha-
yuHy iipubasLarba y CypoTHOCTH ca YCTaBOM, OBUM 3aKOHUKOM, IPYTHM 3aK0-
HOM WJIHM onmTenpuxBaheHnM mpaBmimMa Mel)yHapoTHOT ImpaBa u MOTBpheHUM
Mel)yHapoJIHUM YyroBOpHMa, OCUM Yy TIOCTYIKY KOjU C€ BOJU 300T mprOaBibarmba
TakBUX Joka3a. Unan 84. cras 1. mpenBuha ma ce mokasu Koju cy mpubaBbLEHU
MPOTUBHO WiaHy 16. ctaB 1. 3akoHWKa (HE3aKOHUTH JIOKA3K) HE MOTY OUTH KOpPH-
nrheHn y KpUBUYHOM TIOCTYTIKY. Ratio legis OBaKBOT 3aKOHCKOT pellierha Halla3H
ce y moTpeOu Jia ce CyJl Cpeyun Aa KOPUCTH JJOKa3Ha CPEACcTBa Koja ce MPOTHBE
OCHOBaMa JIPYIITBEHO-TIOIUTHYKOT ypehema 3eMibe 1 yCTaBHOM TIOJI0XKajy T'pa-
hana, upanmoHasiHa JOKa3Ha CPEACTBA WIIM JIOKa3HA CPEIICTBA KOja 110 CBOM Ca-
JpXKajy He MOTY MPEICTaBhaTh T0Ka3.

OcumM Tora, 3aKOHUK Yy ofipeidaMa KOjuMa ce peryJHIIe dpuoasbarbe u u3-
sohere flojedunux doxkasza cankyuonuue oopehene ospede wux Gopmu Hociuy-
ilarpa, TAKCATUBHO MPOMHKCYjyhU HA KOJUM JIOKa3MMa Ce HE MOXKE 3aCHUBATH Tpe-
cyna. 3aKOHHUK je KPYT U3pUUINTO ofpeheHuX Hem03BOJBCHIX TIOKA3HUX CPEICTaBa
Ha KOjUMa ce He MOXKE 3aCHUBATH CYJICKa OJUIyKa MpeaBujco cienehum onpen-
Gama: umaHoM 85. cTaB 5. (Y BE3H ca MCKa30M OKPUBJBEHOT), wiaHoM 95. cTas 4.
(y Be3u ca uckaszom ceiokat), unanom 116. ctas 1. (y Be3u ca Hama30M U MUILBCEHEM
BerITaka’), Te wiaHoM 163. ctas 3. (y Be3u ca MOCEOHUM JOKa3HUM paamamMa’).
W3 oBora rmpou3suniiasu fa 3aKOHO/IaBall y MOTJIEAY OCTAINX JIOKa3a 0CTa0, Ha IPBH
TIOTJIE/T, HeIOPEYEeH, Te, IpUMepa pajin, HUje MPeABUACO H3PUUUTHM OpedamMa
y KOjUM clly4ajeBUMa MPEeTPecame cTaHa U JUIa, Te TPUBPEMEHO OJly3UMakhe

2 T. BacusbeBuh, M. I'pybau, Komeniiap 3axonuxa o KpusuuHoM ioCiyiiKy, 0CMO U3MEHEHO
U 10Ny BeHO u3game, beorpan 2003, 51.

3 Ha ncka3y OKpHUBJbEHOT HE MOXE C€ 3aCHHBATH CYJICKA OJTYKa YKOIHKO 1) OKpHUBIbEHU
HUje MMOYYCH WIH My HHje OMOryheHO J1a KOpHUCTH IpaBa Koja My 10 3aKOHY Ipumanajy (wiaH 68.
crtaB 1.) unu 2) n3jaBa OKPUBJEEHOT O IIPUCYCTBY OpaHMOIa HUje YHETa y 3allHCHUK, HIIH 3) aKo je
MOCTYIIJbEHO MPOTUBHO O/IpeI0H Koja ypehyje cacnyiame OKpHBIEEHOT Oe3 MpHcycTBa OpaHUO-
1a, uian 4) ako je uCKa3 OKPUBJHECHOT JOOHMjeH MPUMEHOM MYyYeHa, HCYOBEUHOT U MOHMKaBajyher
HOCTYyIamba ¥ IPHHYIE.

4 Ha ucka3y cBeIOKa HE MOXKe Ce 3aCHHMBATH CY/CKa O/yKa y cienehum ciydajeBuma: 1)
aKO je Kao CBEJJOK HCIHUTAHO JIMLE KOje je HCKJbYYeHO OJ] AYXKHOCTH CBEeI0UCHa (IIPOTUBHO YIaHy
93. ctaB 1), uiu 2) ako JHUIE KOje je 0cI000h)eHO 0/ Ty KHOCTH CBe0YCHa (wiaH 94.) HIje Ha TO
YIO30pPEHO MIIH CE HUje U3PUIHUTO OIPEKJIO TOT IIPaBa WIIM aKO YII030peHe U OJpUllamke Hitje yoe-
JISKEHO Y 3alMCHUK, I 3) aKO je MCKa3 CBeJOoKa N0OMjeH IPUMEHOM MYy4erma, HeYOBEYHOT U
MOHIKaBajyher nocTynama 1 IpuHy/Ie.

> Ha Hanmasy u MHILJBEIbY BelITaKa He MOXKE CE 3aCHMBATHU CyJCKa OJUTyKa YKOJHKO je 3a
BemITaka onpeheHo uie koje je uckipydeHo (wiaH 93.) uinu ocnodoheno (unan 94.) ox ny)HOCTH
CBeIOYCHA.

¢ Ha momamuma MpUKYIJBEHUM TTOCEOHNUM TOKa3HUM pajmbaMa He MOXKeE Ce 3aCHHBATH
CY/CKa OJUTyKa, YKOJIHMKO je IPHIMKOM Ipey3uMamy NOCeOHUX JOKa3HUX Patbu MOCTYIJLEHO
CYyNpOTHO oapendama 3aKOHUKA WM HapeaOu opraHa MocTyIKa.
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MpenMeTa MpeAcTaBha He3aKOHUT J0Ka3, Ila C€ MOXKe 3aKJBYUUTH Ja je WHTEH-
yja Ouiia 1a ce OCTal ClIy4ajeBU MOry oipeBaTH MPUMEHOM HauellHe oapende
n3 wiana 16.3KII1.

[IpenBulena je kao cBOjeBpCHa MPEBEHTHBHA Mepa JYKHOCT CyJa Ja o
yodyaBamy HE3aKOHHTOT J0Ka3a, JOHECE pellerhe KOjUM Cce HajlaXKe M3]1Bajarhe
JI0Ka3a M3 cIkca (a 1Mo Y1joj MPaBHOCHAKHOCTH Ce 3alTUCHUIM O H3BOhemy JoKa3a
1 QU3NYIKH U3]1Bajajy, CTaBJhajy y oce0aH OMOT, 3aliedaTe ce U 4yBajy Ha 1moceo-
HOM MECTY, HAKOH Yera Ce He MOTYy pa3rjelaTH HUTH KOPUCTUTH Y aJbeM TOKY
MOCTYTIKA), IIITO UMa 3a MUJb J1a ce oHeMoryhu aa ce cynehu cyx ymo3Ha ca ca-
JOp’KUHOM He3aKoHUTOT joka3za. [lopex Tora mro npomnucyje 3adpany oapehennx
HauMHA MMPHOaBJhamka U N3BoOhema JoKa3a 1 mpeaBuha Ty KHOCT U3Bajama He3a-
KOHUTHX JI0Ka3a, YKOJIMKO 0 MPUMEHE Te IPEBEHTUBHE Mepe He J0he, 1a ce AecH
Jla je He3aKOHUT JI0OKa3 Cy yHoTpeOno Ha Taj HAYWH IITO je MPeCcyay 3aCHOBAO
Ha KEMY, 3aKOHOZaBal] OBO MpeABUl)a Kao OCHOB 3a yJlarame J[Ba IpaBHa JIeKa.
Taxo Mehy ocHOBaMa 3a M3jaBJBHBALE JKAJIOE HA MPECyy, 3aKOHUK y YJIaHy KOjU
TakcaTUBHO HaOpaja OMTHE MmoBpese oApeaada KPUBHYHOT MOCTYNKa MpeaBuha
CIIydaj y KOM ce TIpecy/ia 3aCHHUBa Ha JI0Ka3y Ha KOMe ce 10 ofpendamMa 3aKoHUKa
HE MOKE 3aCHUBATH, OCHM aKo je, c 003UPOM Ha JpyTe J0Ka3e, OUUTIICTHO J1a Ou
u 6e3 Tor moKa3a Omia qoHeceHa ucra mpecyna (wian 438. cras 2. Tauka 1). Ocum
Tora, y uwiany 485. koju yTBplhyje pasiore 3a MoHOIICHE 3aXTEBa 32 3alITUTY
3aKOHUTOCTH, y CTaBy 4. Melyy moBpemaMa 3aKOHHWKA HaBeIeHa je W ToBpea 13
yiana 438. craB 2. Tauka 1. OKpUBJLEHU MOXE IMOJHETH 3aXTEB YKOJIMKO j& OBa
MOBpe/ia YUUHbEHa Y MPBOCTETIEHOM H TTOCTYIIKY TIPET areIaiioHUM CYI0M, TIO
YCIIOBOM JIa je MPOTHUB T€ OJIYKEe KOPUCTHO PEJIOBHH MTPABHU JIEK.

Baxxno je HanoMeHnyTH 1a oxpenda u3 unana 16. 3KI1 ve mpencraiba camMo
OIIITE PABUJIO KOHKPETHU30BAHO Y 3aKOHCKUM OJpeidamMa Koje U3PUIUTO IPOITH-
Cyjy Ha KOjHUM JIOKa3MMa c€ He MOYKE 3aCHHUBATH CY/CKA O/JIyKa, OTHOCHO HEMa
caMo HaueTHU U JISKJIAPaTUBHY KapaKTep, Hero, Mak, oMoryhasa mupeme Kpyra
HE3aKOHHUTHX J0Ka3a. Ha oBaj HauwH mpuxBahena je Teopwuja ,,1jI010Ba OTPOBHOT
JIpBeTa’” mTo ,,()...IOHOBO OTBapa CTapy AUJIEMY O TOME Aa JIU OHJIO KOja CYIpOT-
HOCT HEKOT J0Ka3a ca onpendama 3KII-a unHm Taj MOKa3 HE3AKOHUTUM M JTOBOIH
JI0 TIPOLIECHE CAHKIINje — HeMOTYNHOCTH 3aCHHUBaba CyICKe OUTyKe Ha BuMma.
Nmak, Huje HeM03BOJbEH CBAKH JTOKA3 KOJH j€ Y CYIPOTHOCTH ca OHIIO KOjOM O/I-
pendom 3akoHUKa, jep OU ce YNHUIIO ,,0ECMHUCIICHHUM JIa CE€ CBAKO, 1A ¥ HajMamhe
orpemiemke 0 HeKy onpenody 3KII mpunnkoM npubdaBibama J0oKa3a CAHKITHOHHUTIIE
Kao arcoylyTHO OMTHA MmoBpeaa oapenabda kpuuuHor nocrymnka“®., Crora je pe-
merme 3aKOHUKA 110 KOM je TIpIMeHa He3aKOHUTOT JJoKasa yBpiihena mehy pemna-

7 C. bpkuh, ,,Yrorpeba HE3aKOHUTHX JI0Ka3a y KPUBHYHOM MOCTYIKY", 300PHUK pasoBa
[IpaBHor ¢axynrera y Hosom Cany 6poj 1/2011, 187.
8 Bpkuh, op.cit, 188.
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THBHO OWTHE MTOBpPEIE, 3 KOje He TIOCTOjH MPETIIOCTaBKa Jla Cy YTHIIajIe Ha 3aK0-
HUTOCT W MIPABHJIHOCT OJTyKe, Beh je moTpeOHO Ja ce y CBaKOM KOHKPETHOM
clIy4ajy KaJia ce YTBPJIY Jia TOCTOjU Ta TIOBPE/a, IOKAKe U y3POUHO-TIOCIIETHIHA
BE3a ca MOCJIEAMIIOM KOjy je ToBpe/a mpoussea’.

HNwmajyhu y Buny ga ce mpoOiemMaTHKa HE3aKOHUTHUX J0Ka3a HE MOXKE ca
MOTIYHOM Tperu3Homhy aeuHucCaTi y 3aKOHY, Halll 3aKOHOJIABAIl je, JTaKJIe,
opeN M3PUIUTHUX ofpenaada Koje ce OqHOCEe Ha He3aKOHUTE OOJIMKE TT0jeTmHUX
JIOKa3a MPEJBUJICO M HAYCITHY OJ[peI0y KOjOjM je OlIeHa O I03BOJHEHOCTH YIIOTpE-
Oe jioka3za MmpernynreHa cyy. YCiiea TakBe HaMepHe HeIOPEUCHOCTH 3aKOHA, CY/T
uMa ouTyuyjyhy yiory y moriaeny mpuxBaT/bHBOCTH JOKa3HOT Marepujaia. Cy-
TIOBH jecy M Omhe y MO3WIIHjH 1a 3ay3UMajy CTAaBOBE O T03BOJLEHOCTH, OJHOCHO
HEJI03BOJBCHOCTH JI0Ka3a, CTOra je, UTETAKO, BPEHO MKy TIOCBETUTH aHAIIH3H
CyJICKE TIPaKce 10 OBOM U TAY.

2. CYJACKA ITPAKCA O OIIIITUMA ITUTAIBUMA YV BE3U
CA HE3AKOHUTUM JIOKA3MMA

Kao criopHo y Be3u ca BpeMEHCKHUM Ba)KSHEM MPOIHICa MOCTABUIIO CE MUTA-
e MpeMa KOM IIPOIECHOM 3aKOHY €€ LIEHH 3aKOHUTOCT MPUOaBJHEHOT JOKAa3a.
CraB cyjcKe Mmpakce Mo HaBeICHOM MUTAmy je Ja ce Ta MPOoIeHa BPIIU MpemMa
MPONUCY KOju je OO0 Ha CHa3| y BpeMEHY Mpeny3uMara IpolecHe pajiibe, a ce
,IIPBOCTEICHA TIpecyia 3aCHUBA Ha J0Ka3uMa KOju ¢y MpuOaBJbeHU HA HAYMH
Koju je y ckiany ca onpendoama 3KlIl-a,... umajyhu y Buy 1a cy Mepe y KOHKPET-
HOM IIPEAMETY, Y BpEMe Kajia ¢y mpeay3ere, Ouse moTmyHo 3akoHuTe !0,

Jlokasu koju HUCY TPUOABJBEHU y CKJIAJly Ca 3aKOHOM HE MOT'Y OMTH KOpH-
mrheHn y KpUBHYHOM TIOCTYTIKY, MeljyTHM, HaKo ce paju o A0Ka3y Koju je y (op-
MaJIHO-IIPpaBHOM CMHCITY HpI/I6aBJ'I)eH Ha HC3aKOHUT HA4YWH, BEIITAYCHC MATCPU-
jaja cyMBHMBOT Ha OTIOjHY APOTy 0e3 HapenOe cyaa HUje He3aKOHUT JI0Ka3, jep ce
pajiu 0 OCTYyIaky MOJTHIIH]e ca InJbeM 00e30ehema Joka3a, Koje He MPEACTaBsba
3noymnotpely natux oBnamnrhema npema ogpeadama 3KII koja Ou Ouia Ha mITETY
OKPHBJHCHOT WJIM KPUBUYHOIPABHUX Hayelna (1la HU HauelHe opende o Helo-
3BOJEHHM JI0Ka3uMa). OBa pajmba je mpey3eTa paau ehruKacHoT 1 01aroBpeMeHor
NPUKYIJbaha A0Ka3a y KPUBUYHOM IIOCTYIIKY, LITO HECYMIBUBO IPEACTABIbA
MPHKYTJbake JI0Ka3a Koju He Tpre oanarama. Crora 1o oueHu BpxoBHOT cyna
MOCTyMaK OBJaIheHnX CyKOSHUX JIMIAa HUje CYNPOTAH HU jEHO] HAYCIHO]
ofpeadu 3aKOHUKa O KPUBHYHOM MOCTYIIKY , U MOKE MPECTABIbATH CaMO pelia-

O M. Ikynuh, T. Byrapcku, Kpusuuno apoyecro iipaso, Hosu Can 2015, 499.

10 TIpecyna Anenanuonor cyna y beorpany Kx.U ITol 6p. 21/10 ox 18.11.2011. u npecyna
OxpyxHor cyna y beorpany — IToce6uo onemseme K.ITol 6p. 66/10 — K.IL.6p. 14/06 ox 11.11.2009.
TOJIMHE.
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THUBHO OWTHY TOBpeay oapenada KpUBHYHOT MOCTYMKa U3 4jaHa 368. cTas 2.
3KII, koja He moBoAM O€3yCIOBHO A0 YKUAama MPBOCTENEHE Mpecyae, Beh ce y
CBAaKOM TIOjSIMHAYHOM CJTydajy UCIHUTYje Ja JIX je TaKBa MOBpeaa Ouia o yTH-
1aja Ha 3aKOHUTOCT M MIPABUIIHOCT MPBOCTENEHe nmpecye!l.

Hesakonurte gokase Ha KojuMa ce 1Mo oApendaMa 3aKOHUKA 0 KPHBUIHOM
MOCTYNKY TIpecy/ia He MOXe 3aCHUBATH, CYJICKa IpaKca pa3yiKyje of JoKa3a
KOjU HUCY HE3aKOHHUTO MPUOABIHCHHU, aJIH CE U3 bUX HE MOTY Ha MPABHO BaJhaH
HAYMH YTBPAUTH OUTHE YneHUIle. Tako je BpXOBHU KacallMOHM CYJ] y KOHKPET-
HOM CJIy4ajy YTBPIHO Jia HABEJCHU 3aIUCHUIIN O JIOMY poOe HUCY HE3aKOHUTH
JIokasu Ha kojuma ce 1o onpendama 3KII nmpecyna He Mmoxe 3acHuBaTH. Hanwme,
pamu ce o JOKyMeHTaIrjy mpemy3eha koja ce mpemMa HOpMaTUBHUM aKTHUMa H ca-
YUaBa MPUIUKOM JIOMa IPUMJbeHe po0e U MpaBama UCTE, Y]y BaTUTHOCT
onoOpana ocriopasa. [IpBocTeneHu cy/1 je Ha MIaBHOM MPEeTPecy U3BPIIUO YBUT Y
KOTIHMje OBHX 3alMCHUKA U HA OCHOBY I'Pa)OCKOICKO-TPa(OIIONIKO BEIITAYCHa H
€KOHOMCKO-(DMHAHCH]CKO BEIITaYCHha OPUTHHAIHUX 3aMUCHUKA YTBPIUO YU IHE-
HUYHO CTame, ITO 3HAYH JIa OBH JIOKa31 HUCY, KAKO OJI0paHa TBP/IU, IPUOABILCHH
npoTtuBHO WiaHy 16. ctas 1. 3KII, Te Mory outn kKopumheHH y KpUBHIHOM IT0-
CTynKy'?.

CraB cyncke mpakce 0 mocpeaHo (M33BEACHIM) He3aKOHUTHUM JIOKa3uMa je
jacaH, ma Cy He3aKOHUiuu U OOKA3U KOju €y HOCPeOHO 3ACHOBAHU HA OOKAZUMA
HpubasHEHUM HA He3AKOHUT HauuH. Y KOHKPETHOM MPEIMETY MPBOCTEIICHH CY/T
HUje y3€0 Y 003U 3alUCHUK O IPETPeCamy MPOCTOPHja OKPUBJHEHOT U MIOTBPIY
0 TIPUBPEMEHO Oy3ETUM IPEAMETHMA, jep Cy OMJIM U3IBOjEHN U3 CITHCA IPE/I-
MeTa Kao JI0OKa3K Ha KOjUMa Ce Mpecy/ia He MOKe 3aCHUBATH, aJIH je HHXOBY Ca-
JIP)KUHY YTBPIHO Ha IMOCPEaH HAYWH, OJTHOCHO MPEKO MCKa3a MOJUIIH]CKUX
c1y»XOCHHKa KOJU Cy UCIIUTAHHU HA OKOJIHOCTH T je MPETPEC U3BPIICH, KO je
TIPUCYCTBOBAO MIPETPECaIby, KOje CTBApH Cy IMpoHal)eHe, IIXOB OIUC U JIOKAIH]y
e ¢y ce Hajasuie. lpyriuM peduma MpBOCTENCHH CY/I je TIPEIy3UMarkheM Pajlbhe
HCITUTUBAEM TIOTHUITHJCKUX CITYKOCHHUKA Kao CBEIOKA, IITO je U3BPIIECHO y CKJIa-
Iy ca 3aKOHUKOM O KPUBUYHOM IOCTYIIKY, YTBPJUO YUECHHIIE KOj& CE TUUY
caJpXKMHEe HE3aKOHUTHUX JIoKa3a (3aIMCHUKA O MPETPECy CTaHa U JPYTUX Mpo-
CTOpHja U TIOTBPJIC O MPUBPEMEHO OIY3ETHM IPEIMETUMA) KOjU Cy U3 CIIHCa
IpeaMeTa U3ABOjeHH Kao HeJI03BOJHCHH oKa3h. Mel)yTum, IpyrocTeneH  Cy I je
MOBOJIOM KaJI0e OpaHUOoIIa 3ay3€0 CTaB Jia Cy UCKA3H TIOJIHIIN]CKUX CIIYKOCHUKA,
Takolhe, He3aKOHUTH J0Ka3M, C 003UPOM Ha TO Ja IT0jaM HE3aKOHUTOT JT0Ka3a 00y-
XBaTa HE CaMo JI0OKa3e KOju Cy MpUOaBJbEHU MIPOTHBHO 3aKOHY, Beh U 3aKOHUTE
JIOKa3e JI0 KOJUX Ce JOIIIIO MOCPETHO, MMPEKO JAPYTOT HE3aKOHUTOT Jiokasa. ako

! TIpecyna Bpxosror cyaa Cpouje Kox. 1601/05 on 31. 10.2005. u npecyna Okpy»KHOT cyna
y Beorpany K. 227/05 ox 30.03.2005. roaune.
12 TIpecyna BpxosHor kacanunonor cyna K33 324/2014 ox 15.4.2014. roquse.
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je cyn ciobonaH y OIeHH JI0Ka3a, ,,..He MOXKeE C€ KOPUCTUTH CBAaKH U3BOP HHXOBOT
npubaBibama, jep je ONTaH HAYMH Ha KOjU Ce J0JIa3H A0 UCTHHUTOT YTBphHBama
YUHCHUIIE, & Y KOHKPETHOM CITy4ajy UCKa3! TMOJTUIIH]CKUX CITYKOCHUKA ce 3a-
CHHMBAjy Ha HE3aKOHUTOM IPETPecy CTaHa U JPYyTHX MPOCTOPH]a, Ma CY U CaMH
He3aKOHUTH 13,

VY cyackoj mpakcu 3ay3eT je CTaB U O MUTaby U3/1Bajamba HE3aKOHUTHX JI0-
Ka3a, TaKo Jla Cy MPBOCTENEHUM pelIeh-eM U3IBOjeHH U3 CIHca IpeaMeTa T1oje-
JUHY JEJIOBU TPAHCKPHUIITA PUCITYIIKUBAHOT Pa3roBOpa HACTAIH HE3aKOHUTOM
IPUMEHOM TIoCe0He TOKa3He Pabe, i je IMPOITyCTHO Ja OMIIYYH O 3aXTEBY Y
TMOTJIely TPAHCKPUTITA TENIEPOHCKUX Pa3roBopa KOju HUCY HE3aKOHUTO MPHOaBIbe-
Hu. CTora je IpyrocTeneHH Cy/I IPAaBUITHO 3aKJBYYHO J1a YKOIHUKO CE CaMo JIETTNMUY-
HO YBaKH Mpeasior OpaHuona aa ce u3aBoje oapehenn 1okasu, peuemne Mopa 1a
CaJpKU O OMITYKY O IIPEOCTaNIOM JIelTy 3aXTeBa 3a H3/IBajarbe y3 CIIHCa, jep Ce 0 TOM
3aXTEeBY MOpa OMJIYUYUTH Y LeTuHu',

3. CYACKA ITPAKCA O IIOJEJJMHUM HE3AKOHUTUM JJOKA3UMA

1. ¥ norsieny 3aKOHMTOCTH UCKa3a OKPUBJHCHOT, IPYTOCTENEHH CYy/I je CTa-
HOBHIIITA /12 IPBOCTENEHA ITPECyIa He CaaAp>Ku ONTHY TIOBpEAy ofpenada KpHBHY-
HOT TIOCTYTIKA, Y CUTYallMj! Jla C€ OKPUBJHEHH TOKOM MpBa 92 naHa mpUTBOpa
Haja3no y nocebnoj mpoctopuju OVIl-a, a He y OKpy»XKHOM 3aTBOPY WM MaK y
HEKOj JIPYT0j 3aTBOPCKO] YCTAHOBHU. Y Kaji0aMa OKPUBJHEHUX U BbUXOBUX OpaHU-
Jala ce HEOCHOBAHO Ha KOjy ce yKa3yje /1a HCKa3 OKPHUBJEEHOT AT Y MPETXOTHOM
MOCTYTIKY MpeICTaBJba J0Ka3 Ha KOMeE ce Mpecya npema oapendama 3aKoHUKa O
KPHBHUYHOM IIOCTYTIKY He OM MOTJIa 3aCHHMBATH, jep CyJ CMaTpa Jia HaBeJeHe YH-
HCHHIIE HEMAjy yTHIIaja Ha BAJIMIHOCT O10paHe OKPUBJbEHOT, UMajyhu y BULYy na
j€ ¥ IPUIIMKOM BHIIIE caciyllama Mpe UCTPAKHUM CYAHjOoM, a U KacHUje Ha
TJIABHOM IIPETPECY JIa0 CBOjy of10pany y ckiaay ca onpenodoama 3KI1. Takohe, Huje
y4nmeHa ONTHA OBpeIa oipenada KpHBUIHOT TIOCTYTIKA, KaJla OKPUBJBEHH IPH-
JINKOM Caciylllamka 0] CTPaHe HCTPAKHOT CyJIMje HUje UCTAKAO JIa je ’berOB HCKa3
JIaT y TPETXOAHOM ITOCTYIIKY U3HYyheH of1 cTpaHe oBnanrheHuX cirykKOeHUX JTuIa
pannuka OYIl-a ynorpeGom cuie, HUTH je mak npoTuB paanuka CYIl-a mogHeo
OmIT0 KaKBY KPUBHYHY IPHjaBy 300T ynoTpede He03BOJbEHUX CPEICTaBa mpemMa
HBEMY, a CBE Y LIMJby N3HYhHBamka Npr3Hamka MpeIMeTHOT KPUBUYHOT JIeNia, Ia ce
MCKa3 OKPUBJBEHOT MOXE KOPHCTHTHU Kao0 J0Ka3 y KPUBHYHOM TOCTYTKY'.

B TIpecyna Anenamuonor cyna y Huury Kok 6p. 557/14 oy 05.02.2015. roguse.

14 Pemerse Bumer cyua y Beorpaay K 185/10 ox 21.02.2013. roguHe u peniethe Anenanio-
Hor cyna y beorpany Kx 1417/13 ox 04.04.2013. ronune.

15 TIpecyna OkpyskHor cyaa y Kpasbey K. 0p. 44/05 ox 16.11.2006. roguse u [pecyna Bpxos-
Hor cyna Cpbuje y beorpany Kx.1431/07 ox 11.4.2007. roaune.
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Y Be3u ca MmoBpeIoM IpaBa Ha 00paHy, MPABHITHO j€ TIOCTYITHO CyAHja 3a
MPETXOMHU MOCTYyIaK Kaja je, HAKOH IITO je YTBPAHO Jia Ce y CIUCY MpeaMeTa
HaJIa3u 3allMCHHUK O Caclyllamky OCYMILHUCHOT CauMibeH Mpe BulmM jaBHIM
TYXKHOLIEM KOME HHje MPUCYCTBOBAO HU M3a0paHu OpaHMIIAIl OCYMEHYCHOT HU
ErOB OpaHMIIAIl TIO CITYXKOCHO] TY>KHOCTH 300T MITpajKka aaBoOKaTa, 3aITMCHUK
n37BOjUO U3 ciuca. Kako je y koHKpeTHOM citydajy ofgOpana Ouia ob6aBe3Ha, CKa3
OCyMILHUEHOT, 6€3 0031pa Ha TO IITO j& 3aMMCHUK CAUYUH-CH Ha U3PUUINT 3aXTEB
OCYMEHUCHOT, MPEJICTaBIba JI0Ka3 KOjU HE MOXe OUTH KOpUNITheH Y KpUBHYHOM
MOCTYTIKY, HUTH CE Ha leMy MOXKE 3aCHOBATH cyjcka oniyka. OBo u3 pasnora
IITO MITPAjK aJIBOKATa HE MOYKE TIPE/ICTAB/bATH H3Y3€TaK O]l PaBHJIA J]a OKPHBJIbC-
HHU y CITy4ajy 06aBe3He ogOpaHe He MOKe OMTH caciyIaH y OICyCTBY OpaHHOIIa,
300r Yera 3allUCHUK O CaciIylIaky OKPUBJHEHOT CAUME-EH Y OJICYCTBY OpaHHOIA
TpeacTaB/ba HE3aKOHUT JI0Ka3, Oyayhu ma ce y cirydajy o6aBesHe ogdpaHe OKpH-
BJBCHU, YaK U YKOJIMKO CE€ U3PHYUUTO OJ[PEKHE MpaBa Jia caciyllamy PUCYCTBYje
OpaHuIIall, He MOKE cacIymaT 6e3 meroBor mprucycTnall,

WHTepecanTaH je mpeaMeT y KOM je TIOBOZIOM 3aXTeBa 3a 3allITHTY 3aKOHUTO-
CTH OpaHMIall TBPIUO Jla Ce IPBOCTENEHA U IPYTOCTEIeHa Mpecyaa 3aCHUBAjY
Ha JIJOKa3MMa Ha KOjuMa Ce IIpecy/ia He MOXKe 3aCHUBATH, U3 Pa3Jiora IITo je MPBO-
CTENCHH CYJl Y JIOKa3HOM TIOCTYIKY M3BEO Ka0 JI0Ka3 MOTBPAY O MPUBPEMEHO
OIly3€THUM IpeIMETHMAa Off OKPUBJLEHHUX KOj€ Cy OKPUBJbCHH MOTHHUCAIH Oe3
MpHCYCTBa OpaHuona. BpXOBHM KacallMOHHU CYJI je HAIAo Jla Cy U3HETH HABOAM
y 3aXTEBY 3a 3aIITUTY 3aKOHUTOCTH HeocHOBaHM. Hanwme, npornucano je aa he ce
npe npeTpecama JIMIe, Ha Koje ce OJHOCH Hapenda o mpeTpecamy, OyYHTH Ja
MMa IpaBo Ja y3Me aJIBOKaTa, OJJHOCHO OpaHHOIa KOjU MOXKE MPUCYCTBOBATH
MpeTpecy, a 0 CBAKOM MPETpecamy CTaHa MIIN JIUIA CAcTaBJba Ce 3aIHUCHUK, KOjH
MOTIHCY]E JIMLE KOJ KOra ce WJIM Ha KOME C€ CITPOBOJIU MPETPEcame U JIHILIE Yuje
je IpHUCYCTBO 00aBE3HO, Kao U Ja he ce MPUINKOM IpeTpecama Oy3eTH IPHUBpe-
MEHO Camo OHU MPEeIMETH 1 UCIIPaBE KOje Cy Y BE3U ca CBPXOM IIpeTpecama, a 1a
he ce y 3anHMCHUK YHETH M TAYHO HA3HAYHUTH MPEIMETH U HCIPABE KOJU Ce Oy 3H-
Majy mto he ce yHeTH U y OTBpAY Koja he ce oqmax U3aTh Iy KOME Cy TIpe-
METH, OTHOCHO HCIpaBe ofy3ere. Mel)yTum, y KOHKPETHOM CITy4ajy HAaKOH MOyKe
0 OBOM IIpaBy, JIUIIE C€ U3jaCHUJIO Jla Hehe aHra)xoBaTu OpaHuolLa, 1A CAMUM THM
MIPUCYCTBO OpaHUOITa HUje OMIIO HEOITXOMHO HU MPUITUKOM TIOTITHCHBARHA IIOTBPIIE
0 MPUBPEMEHO OY3ETUM IMPEAMETHMA KOjU Cy IIPH TOM IIpeTpecamy npoHaheHu
W OJIy3€TH, 1A Ce Ta MOTBP/Ia MOYKE KOPUCTUTHU KA0 3aKOHUT JI0KA3 Y KPUBUIHOM
noctynky'’. OcuM Tora, HeJJOCTaTaK MOTIHCA OCYMEUYEHOT Ha CBAKOj CTPAHHIIN
3aMUCHHUKA O FleTOBOM CaciIyllIamy He MPEICTaBIba TAKAB HEOCTATAK y CACTABIba-
Y 3allMCHUKA KOjH HYXHO BOJM Ka HKErOBOM 00aBE3HOM H3JIBajarby U3 CITHCA

16 Pemieme Butuer cyna y Humy Ks. 571/14 ox 14.10.2014. roguse.
17 TIpecyna Bpxosror kacanuonor cyaa K33 302/2014 ox 29.4.2014. ronuue
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npenmeTa. Hanme, y 006pasiioskemy oOHjaHOT pelleha IMPBOCTENIEHHU CY/I 3aKJbY-
qyje Ja 3alMCHUK O caciyllamy OCyMIbUUYEHE CAAP)KU HeH MOTIIHC CaMO Ha MTPBOj
CTPaHH TJIe Ce EBUACHTUPA]y TPUCYTHH, aJIM HE ¥ HA CBAKOj CTPAHU 3aITUCHUKA,
W3 yera Mpou3Jiasu Jja OCyMIbHUYeHa CBOjUM MOTIIMCOM HHj€ MOTBPAMIIA ayTEH-
TUYHOCT ¥ TAYHOCT 3alTUCHUKA, IIITO ra YMHH HE3aKOHUTHM JIoKa3oM. J[pyrocre-
TICHU CYJI, ITaK, CMaTpa Jia HUje CBaKa HEIIPABUJIHOCT y CaCTaBJbakby 3alMCHUKA
TIOBOJbHA Ja O M3/IBajarke THX 3alUCHUKA Omiio o6aBe3Ho y cmuciy 3KII, Beh je
HEOIXOTHO Pa3MOTPHUTH J1a JIK CE Y CBAKOM KOHKPETHOM CIIy4ajy pajiu O CyLITHH-
CKOj HETIPABUJIIHOCTH KOja JOBOAH JIO ToTra Ja onpeheHn qoka3 He MOXe OUTH
KopuiiheH y KpUBHYHOM MOCTYIIKY HJIH JIa CE HA lbeMY HE MOYKE 3aCHUBATH CY/I-
cKka omykals,

Cyn je y 00pasiioxkemy MPBOCTEIICHE TPECYAe KOjOM j& OKPUBJHEHOT KOME
Ce CyJIUJIO Yy OJICYCTBY OTJIAaCHO KPUBUM HABEO JIa je U3BPIINO YBHUJL Y CIyKOCHH
oenemwiky MVYTI-a y k0joj je cagpkaHa u3jaBa OKpHBJbEHOT. [lorpenrto je cya Ty
M3jaBy IIEHUO Kao og0paHy OKBPHUBJHEHOT, HAKO HHUje OMJia M3HETA Y IIPETXOTHOM
MOCTYTIKY, KA0 HU Ha TJIaBHOM IPETPECy, a CBAKAKO HH]jE JaTa Mpej] OpraHoM
YHYTpaNIBUX MOCIOBA Y CBOCTBAY OCYMILHUEHOT, HETO y CBOjCTBY I'palhjaHuHa.
Kako u3zjaBa Kojy je OKpHBJHEHH 120 Y CBOjCTBY I'pal)aHnHa OBialTheHUM Ciy-
KOCHUM JTUIIUMa OpraHa YHYTpalllibHX MOCIOBA HE MOXKe OUTH IIEHhCHA Ka0 O/
OpaHa OKPHBJHEHOT, alleallMOHU CY/ j€ 3aKJby4HO Jla je OBAKBUM IOCTYyTambhe
OCHOBHH CYJI 3aCHOBAO MIPECYY Ha HEA03BOJLEHOM JIOKa3y'”.

VY mpBOCTENEeHOM HOCTYNKY KOjH C€ BOAMO MPOTHB JIBa OKPUBJHECHA CY/I j€
JIUIIE caciIyIao Ha jeTHOM INIABHOM MPETPECY Y CBOJCTBY OKPHBJHECHOT, a Ha CJie-
nehem pouMIITy HCIMTA0 Kao CBEOKA, HAKO OKPUBJHEHH HE MOJKE OUTH CBEIOK
y MOCTYIIKY Y KOME Ce jaBJba Ka0 OKPUBJbEH HUTH Ha COTICTBEHO TPAKEHHE HUTH
Ha MHUIIMjaTUBY TYKHUJIAIITBA WU CYJa, HU OJ] 3aKJIETBOM HUTH 0€3 3aKJICTBE.
JlpyrocTerneHu ¢y je cTora 3ay3eo CTaB Jia OKPUBIbEHU HE MOYKE OMTH UCITUTAH
Ka0 CBEJIOK Y KpUBUYHO] CTBAPH JIPYTUX CAOKPUBIHEHHUX KOJU CY ONTYKEHU KA0
CaM3BPIIHUOIIHN UK CAYYESCHHIIN Y HCTOM JICITY, HErO C€ y TOM CIIy4ajy CaoNTyKEeHH
caclyIuaBajy Kao OKpUBJbEHH U BbHXOBA 0J0paHa ce LICHH Ka UCKa3 OKPHUBJHEHOT,
JIOK Ce MCKa3 JIaT Y CBOJCTBY CBEIOKA HE MOXKE KOPHCTUTH, CXOTHO YeMY Ce 3allH-
CHUK O cajyllamy CBEIOKa, KOjU je Y MCTOj CTBApH CAOKPUBJHCHH, N3/1Baja U3 CIIUCA.
Kaxko ce moOujana mpBocTeneHa mpecy/ia 3acCHUBA Ha OMOpaHH JTUIIA CaCTyIIaHOT
Y CBOJCTBY OKPHBJBEHOT, TAKO M HA €T OBOM HCKa3y JOOHjEHOM HCIIUTHBAKHEM Y
CBOjCTBY CBEJIOKa, IPYyTOCTENIEHH CYy.I je, Haa3ehu ma ce mpecya 3acHUBa Ha
JI0Ka3y Ha KOM ce mpema ofpeadamMa KpUBUYHOT TIOCTYTIKA HE MOXKE 3aCHUBATH,
YKHHYO Mpecyay OCHOBHOT cyja. Kao cBefiok He Moe OUTH cacllylliaH HU Caoll-

18 Pememe Anenannonor cyaa y beorpany K2 654/14 ox 14. 05.2014. ropue.
19 TIpecyna OcuoBHor cyna y Yauky K 3017/10 ox 04.02.2010. ropuse u pemierbe Anenanno-
Hor cyzaa y Kparyjesuy Kok 1-3858/10 ox 22.07.2010. roause.
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TYXEHH y JeIUNHCTBEHOM IOCTYIKY O KPUBUYHOM ey KOje HHUje 3ajeTHUUKO,
HETO Ce€ MCKa3 jeTHOT CA0KPUBJHEHOT KOPUCTH Kao J0Ka3 y OJHOCY Ha APYror
CAOKPBJBEHOT y UCTOM TOCTYNKY?’. ICTO Tako, YKOJIHMKO je MOCTYIaK MPOTHB
JeIHOT OKPUBJBEHOT Pa3/iBOjEH, BErOB UCKa3 KA0 OKPUBJHEHOT Y TOM MOCTYIKY,
HE MOYKe OWTH MPOYNTAH Ha TIIABHOM TIPETPECY MPOTHUB JIPYTOT OKPHUBIHEHOT, 03
003upa mTo ce paau o uctom porahajy?’. MehyTum, oxmyka cyaa ce Moxe 3a-
CHUBATH Ha MCKa3y CaM3BPIIHMOIA UCIIUTAHOT Y CBOjCTBY CBEJOKA Y CIyYajy Ja
je mpeMa meMy MOCTYMaK MPaBHOCHAKHO OKOHYAH Y OABOj€HOM KPHUBHYHOM
noctynky. Hamme, npyrocrenenu cyn je 3ay3eo CTaB Jja TUME IITO je IPBOCTe-
NEeHH CyA 3acHoBao ocylhyjyhy mpecyny Ha mcka3y MaJoNeTHOT Cau3BpLIMOLA,
TpeMa KOMe je TTOCTYIaK BoheH M MpaBHOCHAKHO OKOHAYaH IpeMa oxpendama
3aKoHa O MaJIOJIETHUM YYHMHHOIMMA KPUBUYHUX JIela U KPUBUYHOIPABHO] 3a-
IITUTH MaJIOJIETHUKA??, HHUje YUnI-eHa ONTHA TIOBPEa openada KpUBUIHOT T10-
CTYTIKA, jep Can3BpLIMJIAL] TPEeMa KOME je MOCTYIAaK Pa3ABOjeH He craja y Kpyr
JUIA KOja ce He MOT'y HCITUTHATH Kao CBEJOK, T€ MCKa3 TaKBOT JINIIA HHUje JT0Ka3
Ha KOM Ce Mpecyia He MOKe 3acHUBATU>®. JIpyTH amnenauoHu Cya noctymnajyhu
M0 CTUYHOM MTUTamY, MaK, KOHCTATyTYyje Jia jé TAa9HO J1a Ce MCKa3 OCYMBbUYEHOT
KOjU Cce M0jaBJbyje Kao CBEJOK Y KPMBUYHOM MOCTYTKY IPOTUB APYTOr JULA Yy
BE3W ca HUCTHUM jorahajeM He MOXe KOPUCTHTH Kao JI0Ka3, jep Ou To OMio y cy-
MPOTHOCTH ca ofipeadamMa KpBUYHOT MOCTYTIKA, aJIM HarJaasa a cyJ MOXe, TeK
HAKOH MITO MCIINTA HEKO JINIIE ¥ CBOjCTBY CBEIOKA, JOHETH OJITyKY O TOME Ja JIH
he opyryunTH 0 M31Bajarby HETOBOT NCKa3a IATOT Y CBOjCTBY OCYMEUUYCHOT, IITO
je moryhe 10 3aBpIIIEHOM JOKa3HOM IMOCTYNKY. HamMe, mpema onpendu wiaHa
337. craB 3. 3KII perieme 0 U3ABajamy 3aMUCHUKA CE JOHOCH IO 3aBPILIEHOM JI0-
Ka3HOM IOCTYIIKY, YKOJIUKO Ta OJITyKa HUje JOHETa Y HEKOM PaHHjeM MTPOIIECHOM
MOMEHTY (TIpH OJITyUMBay y CMUCIY ujiaHa 273. cTaB 4. U y cMUCIy uiaHa 283.
craB 3. 3KII), jep 61 ce Tek Taaa TO JUIE TIOjaBHJIO Y IBOCTPYKOj yio3u. To 3Ha-
9H Jia CyJ MPBO UCIUTYje OKPUBJHEHOT Kao CBENIOKA, Ma TEeK KaJa U3BEJAE CBE
ocTaJie JI0Ka3e, OUTy4yje O U3[Bajaiby 3allMCHUKA O HCITUTUBAIGY U3 crinca’?,
Wnak, kaaa je ONTyXeHH! Yy jeTHOM MpeaMeTy Aa0 HCKa3 IpeMa oapendama
3aKOHA BaJHIaH JI0Ka3, TUME IITO C€ MOCTyNaK HaKOH YKHAama Jiejia pecye
MOHaBJbA U LITO CE OH UCIIUTYjE y CBOJCTBY CBEJOKA, HE JOBOJH CE y MUTAME Ba-
JTUHOCT HETOBUX paHHWje MAaTUX MCKa3a y CBOJCTBY OKpHBJheHOT. Hamwme, mpo-

20 [Tpecyna OcHoHor cyna y Kparyjesity 4K 132/10 o 28.01.2011. roqune u penierme Arme-
nanuoHor cyna y Kparyjesuy Kok 1-3547/11 ox 20.09.2011. rogune.

2 TIpecyna Bumer cyma y Kparyjesiy K 43/11 o 21.09.2011. roause u pemere Anenanuo-
Hor cyna y Kparyjesmy Kok 4597/11 on 17.11.2011. roguse.

22 Cu. rnacuuk PC*, 6p. 85/20015.

23 Tpecyna OcHosHor cya y Bpamwy K 614/10 o1 21.02.2012. roause u pecyaa Amenanio-
Hor cyna y Humry Kok 1-2206/12 ox 16.05.2013. rogune.

24 Pemiere OcuoBHor cyna'y Hosom Cany K 258/12 o 25.02.2013. ronuse u peuetse Arne-
nauuonor cyaa y Hosom Cany Kok 2-802/13 ox 11.04.2013. ronumne.
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MMUCAHO je Ja cyaehe Behe Mo OKOHYaHOM JOKa3HOM MOCTYNIKY H3IBOJH H3BOJH
W3 CITHCa 3aMMCHUKE U 00aBEIITCHa, OJTHOCHO OHE MCKa3€ OKPUBJHEHOT 3a KOje je
U3puuUTO Ofipel)eHo 1a ce Ha ’UMa He MOXKe 3aCHUBATH CyJICKa o/uTyka. Kako cy
MCKa3¥ OKPUBJHCHOT Y KOHKPETHOM CITy4ajy BaJUIHU JJOKA3, YUELCHUIIA JIa j& OH
y MOHOBJHEHOM IMOCTYIKY y OHOCY Ha CAOINTYKEHOT MCIIUTAH KAa0 CBEJIOK HE
JIOBOJIU Y MMUTaHE BAJIMTHOCT PAHUjUX MCKa3a Y CBOjCTBY OKPUBJHEHOT Y ITOCTYTI-
Ky KOjH je y OJHOCY Ha Hhera MpaBHOCHAXXHO OKOHYAH, OJJHOCHO HE paju ce O
JIOKa3y Ha KOM ce Mpecy/ia He MOKE 3aCHUBATH, 1a CXOJHO TOME HEMa MecTa
MPUMEHH ITPaBHIIa O U3ABajamby Crinuca.

2. Y noryeay crocoOHOCTH Jiniia Jia Oylie CBEIOK Y KPUBUYHOM TOCTYIIKY,
YKOJIMKO C€ TI0jaBH CYMIba J1a MAJIOJIETHO JIMIIE KOje Tpeba UCTIMTATH Kao CBEI0Ka,
a Koje ¢ 003UPOM Ha y3pacT U AYLICBHY pa3BUjSHOCTH, HUjE CIIOCOOHO J]a CXBAaTH
3HayYaj Mmpasa Jia He Mopa Jia CBEJI0YH, CTaB je Ja CY[ JYXKaH Ja TY YNHECHUILY
YTBpJH Ha aJicKBaTaH HA4YMH, OJHOCHO ITyTEM BEIITa4YeHa Of] CTPaHEe Ieaarora
u/uan nicuxonora®®. Io6ujajyhu mpBocTeneny mpecyny, OpaHual OnTyKeHor
MCTHUYE JIa Ce IIpecy/ia 3aCHUBA Ha JI0Ka3ruMa Ha KOojumMa ce o ojpeadoama 3akoHa
0 KPUBHYHOM IOCTYTIKY HE MOXKE 3aCHUBATH, jeP j& YHEEHIUYHO CTAahE MTPBOCTE-
TICHU CYJI yTBPJIMO Ha OCHOBY MCKa3a MaJIOJETHOT OITEheHOT KOjU j& MEHTAJTHO
HEJIOBOJHHO Pa3BHjCH M CMAHCHOT CTENCHA Pa3BUjEHOCTH, & MUIILJBEHHE O TOME
Jla JIY je TO JIUIIe CIOCOOHO J1a CXBaTH 3HAuUaj CBEJ0YCHA JaTO OJf CTPAHE HEKOM-
METEeHTHEe KOMUCH]jE BeIlITaKa cacTaBJbeHEe caMo O]l Icuxoiiora u nenarora. [lo
orieHU BpXoBHOT cyza, Bcka3 MasloJeHOT olTeheHOT MOXKe MPEICTaBIhbaTh JI0Ka3
y TIOCTYTIKY, jep MPBOCTENIEHH CYJl HA OCHOBY CTPYYHOT M apryMEHTOBAHOT Ha-
Jla3a ¥ MUIILJbEHA BEIITAKa M TO TICKXOJIOra U TIeJIarora, MpaBUiIHO YTBPAKO Ja
je MajoneTHH omTeheHu Croco0aH /1a CBEIOUH Y CYIACKOM TOCTYTKY, B KOjH je
Ha TJIAaBHOM IIPETPECy CaclylliaH y CBOjCTBY CBEJOKA Y IPUCYCTBY IICHXOJIOTa U
3aKOHCKOT 3acTynHuKa?’. OcuM Tora, CyJCKa OJyKa He MOXe Ce 3aCHHBATH Ha
MCKa3y MaJIOJCTHOT Jula omTeheHor KPUBUYHHUM JIEJIOM YKOJIMKO j€ OHO HUCITH-
TaHO 0e3 MpuCcycTBa MyHOMOhHHKA (IITO TIpOM3Ia3u u3 wiaHa 154. 3akoHa o
MaJIOJIETHUM YUMHHOIIMMA KPUBUYHKX JIeJIa) KOju MOpa OMTH U3 pe/ia ajBoKaTa
KOjH je CTeKao TiceOHa 3Hama W3 00JIaCTH IIpaBa IeTeTa M KPUBHIHOIIPABHE 3a-
HITUTE MaJIoJeTHUKa?S,

IITo ce Trde 3aKOHCKE MOTYNHOCTH 0c1060)erpa 00 OyICHOCTUU CBeO0Yerbd
onpeheHor kpyra nuna, Koju caMu OIy4yjy 1a Ju he y KpUBUYHOM MOCTYIIKY

25 Pemrerse Buruer cyma y HoBom Camy K 125/11 o 29.08.2011. roqune u penreme Arena-
nuoHor cyaa y Humry Kok 2-2161/11 ox 09.09.2011. ronuse.

26 Perierse Buniier cyza y beorpany K 1283/10 o1 09.09.2011. roguHe u Peruewe Amnenanuo-
Hor cyna y beorpany Kx 4020/11 ox 08.12.2011. ronune.

27 TIpecyna Bpxosror cyna Cp6uje y beorpany Kk U 285/06 o 27.2.2006. roauHe.

28 Pemierbe Bumter cyna y Herotuny Km 28/11 01 29.12.2011. ronuse u Pemewe Amnenanuo-
Hor cyna y beorpany Kxwm 8/12 ox 29.02.2012. roguse.
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JIATH MCKa3, ¢ 003UPOM Ha CTEIeH OJIHOCA CPOJICTBA Y KOM CYy ca OKPUBJHECHUM,
uMajyhu y BUy J1a Cy Y KOHKPETHOM MIPEIMETY CBEIOIU Y TaA30MHCKOM CPOJICTBY
ca omtehennM, a He ca OKPUBIHECHUM, OBA JIMIA HUCY OCI000heHa TyKHOCTH
CBEJ/IOUCH:a, 1A HEOCHOBAHO OpaHMIIall OKPUBJHCHOT 03HAYaBA MCKAa3e HABEICHUX
CBEJIOKA Ka0 He3aKOHUTE JIOKa3e, ¢ 003UPOM Ha TO Jia HaBe/IeHA JIUIIa He Crajiajy
y KpyT NMPUBHJIETOBAaHUX CBEIOKa 2°. BpXOBHHU KacallHOHHU CY] je OLIEHHO Kao
HEOCHOBaHE HABOJIC M3 3aXTEBA 32 3alITHTY 3aKOHUTOCTH KOjHMa ce yKa3yje na
je IpaBHOCHAaXKHA Mpecyia 3aCHOBaHAa Ha JIOKa3y Ha KOM Cce He MOKe 3aCHUBATH,
W3 pasJiora mTo OWBIIA CYNpyTra U HEH OpaT of TETKe HE CManajy y KpyT JIHIa
KOja Cy Ha OCHOBY 3aKOHa ociiobohena o1 ceenoderha’’. Onropopajayhu Ha IUTaRmHE
Ila JIK Cy POAWTEJbH BaHOpAUHHUX MTapTHEPA JUIIA KOja MOTy OUTH ociio0oleHa o1
Iy>KHOCTH CBEI0Y€H-a, OHOCHO J1a JI C€ 3aCHUBak-EeM BaHOpauHe 3ajeTHuLIe 3a-
CHHMBA Ta30WHCKO CPOJICTBO, aleallMOHNU CY/ j€ 3ay3e0 CTaB Jla POJUTEIbH BaH-
OpauHUX MapTHEpa He MOT'Y OUTH ITPUBHIIETOBAHH CBEJIOIH, jep OCHOB 3a 0cJio0a-
hame o 1y>KHOCTH CBeOYCHa MOYKE OUTH OpavyHO M BAHOPAYHO CPOJICTBO, aTn
HE ¥ BaHOPAaYHO CPOJCTBO MO Ta30ouHu’!.

YKOJUKO JUTIE KOje je 0CII000heHOo 0/ Ty KHOCTH CBEIOUCH-A CBEI0UH, TAKaB
MCKa3 caM I0 ceOM He MPEICTaBIha HE3aKOHHUT JI0Ka3, Beh ce MCKa3 TaKBOT CBEIOKA
cMarpa He3aKOHHUTHM JIOKa30M CaMo Y CIIy4ajy Jia JIMle HUje YIo30peHa a He
MOpa CBEIOUUTH HIIU JIa C€ HUje U3PHUUHUTO OJI[PEKA0 TOI IPaBa MIIM aKO YII030-
peme HHje yOoemexeHo y 3anucHuKy. CTora uckas JuIia Koje je 1o 3aKOHY 0CJI000-
heHo ny>KHOCTH CBeOYEHa, a KOje Ce, HAKOH ILITO je YIO30pEeHO Ha CBOje IIPaBo
JIa He CBEJI0YH, OJIPEKIIO TOT MPaBa, aJli TO HHje YOeNeKEeHO Y 3alTUCHUK, TIPeICTa-
BJbA 3aKOHUT JIOKA3 HAa KOME CE MOKE 3aCHUBATH CYJICKA OJTyKa. Y KOHKPETHOM
CIydajy Cy je Ha OCHOBY MCKa3a CBEIO0Ka, KOjH j& W3 HaBEIEeHOT pa3jiora He3aKo-
HUT JI0Ka3, YTBPIHO ,,HauuH noBpehuBama omrehenor”. Unmak, moctynajyhu mo
3aXTEBY 3a 3alITHTY 3aKOHUTOCTH, CYJI je YTBP/HO Jia IPBOCTEIECHH CY/I, IITO T10-
TBphyje U IpyrocTeneHu, He MpUXBaTa UCKa3 CBEJOKAa y TIOrJIely HaurHa MoBpe-
huBama omrehenor, Hama3ehu ma ucTa HUje MOTIa BUACTH HAYWH MTOBpehnBama
omrtehenor, Beh je Mexanuzam nospehuBama omreheHor yTBpheH Ipyrum goKa-
31MMa, a M3 JI0Ka3a Ha KOMeE ce CYJICKe OJTyKe He Mory 3acHuBatH. [IpomucaHo je
Jla OuTHA TIOBpea ofipeiada KpUBUYHOT MTOCTYIIKA [TOCTOjU aKO CE IPeCyia 3acCHU-
Ba Ha JIOKa3y Ha KOME ce Mo ojipendaMa 3aKOHUKa He MOXKEe 3aCHUBATH, OCUM aKO
je, ¢ 003upoM Ha JpyTe JI0Ka3e, OUUIIICAHO Aa Ou 1 O3 Tor JoKka3a Ouiia JoHeceHa
ucTa rnpecysa. Y KOHKPETHOM CITy4ajy OBUM HE3aKOHHTHUM JIOKa30M yTBpheHe cy
YUEEHUIIE KOje Cy Y CBEMY carjlacHe ca JIPYTHM JIOKa3uMa, U3 4era pou3iias3u

2 TIpecyma BpxosHor kacauuoHor cyaa, K33 1142/2014 ox 3.12.2014. roaune.

30 TIpecyma BpxosHor kacauuosor cyaa, K3 1088/2014 ox 13.11.2014. roxuse.

31 Onrosop KpuBHUHOT 0/1ejberba ATICNAIMOHOT cy1a y Kparyjesily Ha CIOpHO MPaBHO
nutame KpuBnunor onessema OCHOBHOT cyaa y JaroguHu, ycBojeH Ha cenHunu ox 16.12.2015.
TOJMHE.
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na Ou u 0e3 McKa3a OBOT CBEIOKa, KOjH MPECTaBJha HE3aKOHUT JT0Ka3,c 003upoM
Ha JIpyre JoKa3e, OYUTIeJHO Ouiia JOHeTa UcTa mpecyaa, 300r 4yera je BpxoBHu
KacaI[OHH Cy/I HABOJIC 3aXTEBA 3a 3alITUTY 3aKOHUTOCTH OIIEHHO HEOCHOBAHUM2,

[Ipecyna ce 3acHHBa Ha I0Ka3y Ha KOME ce o oapeadaMa 3aKOHUKa HE MOKE
3aCHUBATH M3 PA3JIOTa IITO je HA TIIAaBHOM IPETPECY Y TOKY JOKA3HOT TOCTYIKA
M3BPIICHO YIIO3HABAKE Ca CaJPKUHOM UCKa3a OlITeheHOT YUTakeM 3alCHHKA.
Hawnwme, mpBocTenenu cy je yTBpAuo 1a je omreheHn yMpo, a Kao 0Tar] OKPUBJIbE-
HOT 0cJI000leH je Ty>)KHOCTH cBeoueHa. Hanme, Ha r1aBHOM MpETpecy ce MOry
YUTATH 3aTTUCHUIIU O UCTIMTHBAKY CBEIOKA 0CIO00)eHUX TYKHOCTH CBEI0UYCHA
caMo aKo Cy YPEIHO MM03BaHU Ha IIABHH MIPETPEC, a MO3UBY CE HHUCY 0/1a3Balu U
HUCY paHHje U3jaBIIIH Ja Hehe 1a cBemoue, TOK Ce 3aIUCHUIIA O PaHUjeM HUCITH-
THBamy JIMLA Koja cy ociio0ofjeHa Ty KHOCTH CBelOUYCHa HE CMEjy U3BECTH Ha
0Baj HAYMH aKO Ta JINIA HUCY YOIIIITE TI03BaHa Ha INIABHU MPETPeC WU Cy Ha
TJIABHOM MpeTpecy u3jaBuiia a Hehe na ceepoue. To 3HaYM a ako IPUBHIIETOBAH
CBEJIOK, HAKOH IITO j€ CBEJI0YNO Y KPUBUYHOM MOCTYTIKY, YMPE, 3alTUCHHK O Hhe-
TOBOM paHUjeM UCITUTUBAKY HE MOXKE CE TPOYUTATH, Beh ra Tpeda u3ABOjUTH U3
crmca y eMucity ofpende winana 407. cras 1. tauka 1. 3KIT?3. CriecTBaeHo ToMe,
YUTakE 3aITUCHUKA KOJU CaIPKH UCKa3 MPUBUIICTOBAHOT CBEIOKA KOjU HHjE YPEe/I-
HO MMO3BaH Ha TJIABHHU MPETPEC HHje JO3BOJHLEHO M MPEACTABIbA JIOKA HAa KOM Ce
npecyna He cMe 3aCHUBATH, 0e3 003Upa Ha TO LITO je TO YUYUILEHO Ha carjacaH
MpEeIUIOT cTpaHaka y mocTynky>*. Tako je, omaydyjyhu o skaa0eHoM HaBOAY Ja
je mpecyza 3acCHOBaHa Ha JI0Ka3y Ha KOM C€ HE MOXKE 3aCHHMBAT, APYTOCTEIIEHU
CyJI 3ay3€0 CTaB Jia ce cKa3 BaHOpavHe Cylpyre OKPHUBILEHOT, Ka0 MPUBHUIICTOBa-
HOT CBEJI0Ka, HE MOKE ITPOYUTATH HH y3 CarjlaCHOCT CTPaHaKa Ha TJIaBHOM TIpe-
Tpecy KOjH je ycien MpoMeHe Tpencenanka Beha modyeo n3HOBa, YKOIUKO TO
JIMIIE HUjE HU MO3BAHO HA POYUIITE, HETO je 3alUCHUK KOjU CaJpKH Taj UCKa3
Mopao OuTH y ckiany ca wianom 178. 3KII uznBojen u3 crmca’.

[locroju OuTHa noBpeaa oapeaada KPUBUYHOT TIOCTYIIKA U3 wiaHa 368. cTaB
10. 3KII yxomuKo je cBeIoK — OBIANTNeHO CIIY>KOSHO JTUIIE OpTaHa YHYTPAITHIX
HOJTUIIMje UCITUTAH O caapXkajy obaBeliTema Koje je 10ouo o rpahana®®. C tum
y BE3H, MPECYJ0M OCHOBHOT CyJ]a OKPUBJHCHH j€ OTVIAIICH KPHBHUM IIPH YEMY je
Kao0 JIOKa3 y KpUBUYHOM MOCTYIIKY KOpPUIINECH MCKa3 TOHIIU]CKOT CITyKOeHHKa
UCTIUTAHOT Ka0 CBEJIOKA, a y KOME Ce M3jaCHHO Ha OKOJHOCTH IITa Cy MY, Kao

32 TIpecyma BpxosHor kacanuonor cyna K33 405/2014 ox 7.5.2014. roxuse.

3 Pememe Bumrer cyna y Beorpany Kokl 588/2014 ox 11.9.2014. roxuse.

34 TIpecyna Bumier cyna y Kparyjesiry K 293/10 on 26.01.2011. roxuse u Pememse Anenanuo-
Hor cyna y Kparyjesuy Kok 1-1268/11 ox 15.06.2011. ronune.

3 TIpecyna Bumer cyna 'y HoBom Cany K 2152/10 01 09.09.2011. roaune u periere Arnena-
nuoHor cyaay Hosom Cany Kok 2-802/13 ox 11.04.2013. roqune

36 [Tpecyna Ocuosror cyna 'y Hoom Cany K 528/10 ox 30.06.2010. roauHe u petemne Arne-
nanuonor cyaa y Hosom Cany Kok 1-5026/10 oz 30.11.2010. rogune
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OBJIAITNEHOM CITY)KOSHOM JTUITY OCYMIBbMYCHH U3jaBUJIN Y BE3H paJmbaMa Koje Cy
MY ONTYXXHUM aKTOM CTaBJbEHE Ha TEPET. ATICIIAIIMOHU CY/I je HAIIa0 JIa je MPBO-
CTETICHU CYJ UCTTUTHBAkEM OBIIATNEHOT CITy>KOCHOT JIUIa O CaapKUHU oOaBe-
HITeha Koje je 70010 on rpalan OMTHY MoBpeny oapenada KpUBUYHOT MTOCTYTIKA,
jep ce 1eo uckasa Koju ce OJHOCH Ha CaIpKUHY 00aBeIITeHha He MOKEe KOPUCTHTH
Kao JI0Ka3 y KpUBUYHOM MOCTYNKY>’. ICTO Tako, APyrOCTENEeHH CY/I je HAIIA0 J1a
j€ OCHOBaHO TIOOHMjaHa Mpecyia y MOCTYIIKY ¥ KOM j€ TIPBOCTEIIEHU CyI HCITUTA0
MOJIMCHJCKOT CITY’KOEHUKA y CBOJCTBY CBEIOKA HA OKOJTHOCTH CaulbaBarba CIIy-
x)OeHe Oenenike y (pa3u mpuKymnJbama odaBemTema. Hanme, cBeok je ncrutan
Ha OKOJTHOCTH pas3roBopa ca rpajaHuHoM, a He 0 OHOME WITO je JTUYHO 3ama3uo,
0 YEeMY je CAauMHFO CITYKOeHY OeJIenTKy Koja je pelemheM MPBOCTEIICHOT Cyaa Oria
u3aBojeHa u3 cnuca. [IpuxBarajyhu u ouemwyjyhu Taj neo uckasa cBeoka, Cya je
VUIMHHO OUTHY TIOBPENY onpenaba KpHBHYHOT MOCTyMKa®. MelhyTuM, y KpuBHY-
HOM TOCTYTKY 300T KpUBHYHOT JieJla OMeTame OBJIaheHor ciryk0eHor Iuna y
00aBJpamy MMOCIOBA 0€30€THOCTH FITH OJIpKaBarka jaBHOT pela U MUpa onopaHa
je y *ayiou HaBena Ja MPBOCTENEHHU CyJ HUje MOTao caciIylLlaTh CBEIOKa, jep je
HEZ03BOJHEHO Ja MTOJIUITHJCKH CITYKOSHHUK CBEIOYH O OHOME IIITO je Ca3Hao MpH-
JIMKOM BpLICHA CIIY>KOeHe paame, ¢ 003UpoM Ja je oBaj omrrehenn ob6aBibao
paimy caclyliama U HCITUTUBAKkA OKPHUBILEHOT Y CBOjCTBY OCYMIBUUYCHOT. Me-
hyTuM, IpyrocTeneHu Cya je OleHHO HaBeeHe jkajl0eHe HaBo/Ie Ka0 HEOCHOBAHE,
HaIIaBIITH 114 j¢ TIOJUIIN]CKU CIIY>KOSHUK NCITUTAH y CBOjCTBY CBEJOKA, TIPH YeEMY
ce u3jallmkbaBao He Kao ciykOeHo nuie, Beh kao nune omreheHo KpUBHYHUM
JIeTIOM, T1a FherOB UCKa3 He MPEICTaB/ba HeIO3BOJbEH JOKa3™>.

3. OxroBapajyhu Ha mUTame J1a U HAJla3 U MUIJBEHE CYJICKOT BEIITaKa,
KOJH je pelielheM MUHKCTpA MPaBe Pa3pelieH JYKHOCTH CYACKOT BEIITAKa, MOXKE
Jla ce KOPUCTH Kao JI0Ka3, ako Cy Hajla3 U MUILJbEHE JaTH Ipe paspellema, Ha
cennui KpusnaHor onesbemba BpXOBHOT KacalMoOHOT cyJia 3ay3€T je CTaB Ja ce
TakaB Haja3 U MUIUBEHE MOXKE CE Yy TIOCTYIKY KOPUCTUTH Kao JI0Ka3, uMajyhu
y BuAy U onpendy wiana 114. cras 3. 3KI1. Takolhe, oBaj BemTak ce y KpUBUIHOM
MOCTYNKY MOKE HAKOH JIOHOILICHha MPaBHOCHAYKHOT Pellieha O pa3peliey UCIn-
TaTH O HaJla3y Ha TJABHOM IPETPECY, ik caMO YKOIMKO pa3pellehe BelmTaka
OJ1 AY>KHOCTH CYJICKOT BELITaKa HHje U3 Pa3jiora y Be3u ca KOHKPETHUM Mpeame-
toM*’. V Be3u ca memoryhuomuthy ma oxpelheno e Oy/ie BEMITaK Y KPUBUIHOM
MOCTIIKY, Y aJION Ha Ipecyy MPBOCTETEHOT CyJa KOjOM je OKPHBJHEHH OTJIAIICH
KpPUBUM 300T KPHBHYHOT JeJIa jlaka TeJieCHa ToBpea OpaHuIal OKpHUBJHEHOT je&

37 Ipecyma Ocuosror cyna y [lapahuny 2K 425/10 ox 22.06.2010. roquse u peremne Are-
naruoHor cyna y Kparyjesmy Kok 1-5212/10 ox 26.11.2010. rogune.

38 [pecyna Bumer cyaa y Ipokyrusy K 33/11 o 15.09.2011. roaune u pemietbe Anenanio-
Hor cyna y Humry Kok 1-3329/10 ox 26.09.2012. ronune.

¥ Tpecyna Bumter cyna y Yauky, Kx 42/2015(1) ox 28.4.2015. ropuse.

40 Ca cenuune Kpusuunor oziesbera BpxoBHOT KacaimoHor cya oapskane 31.3.2014. roauHe.
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MCTaKao Ja Y KOHKPETHOM ITPEAMETY JIeKap KOjH je Tperienao omreheror y YpreHrt-
HOj CITy>KOU HHje Morao OuTH BemTak. MehyTHM, IpyrocTerneHu Cy/ je OLeHH Te
HaBoze kKao HeocHoBaHe jep cxomxuo 4. 116 3KII mema mpempeka ma xoju je mpe-
riegao omteheHor HEMOCPEAHO HAKOH HaHOIICH:a JIAKUX TEJICCHUX NoBpena Oye
BEIITaK MEIUIINHCKE CTPYKE Y KOHKPETHOM TIpeaMeTy*!,

Ocum Tora, BpxoBHHU KacallMoOHU CYJ je 3ay3€0 jacaH CTaB /1a jaBHU Ty KHJIall
He MOXKe Jla m3Melyy Ba raBHa mpeTpeca nsa Hapea0y 3a BelTauekhe, Kopructehu
ce MpaBUMa U3 PETXOIHOT MOCTYIIKA, jep je y 0BOj IPOLIECHO] CUTYALUjH TYKH-
Jar CTpaHKa y TOCTYIIKY, ¥ jeJIMHO MOXKe J1a YIIYTH MpeJIor 3a oapehuBame
BeIlITaueHa Cy1ly, KOji, Kao OpraH MocTyIka, oapelhyje Bemraueme y CMUCITY Ofl-
pende umana 117. 3KTI*2,

4.Y xan0u Ha IPBOCTENEHY MPECyTy KOjOM je ONTYKEHH OrJIalieH KPUBUM
OpaHuIIall je yKa3ao Jia ce UCTa 3aCHUBA Ha JI0Ka3y Ha KOM Ce HE MOXE 3aCHUBA-
TH jep je CyJ KOPUCTHO 3aIUCHUK O PeKOHCIUPYKYUjU KOJHU j€ CAUlEbeH CyTTPOTHO
3aKOHCKOM IpaBiuty. HanMme, NpriinkoM mpeny3umarma pajmbe PeKOHCTPYKIHje
caunmaBaHe Cy OeleliKe of] CTpaHe KpUMHUHAIMCTUYKOT TEXHUYapa U BelITaKa,
a M3 3aITMCHUKA TIPON3IIa3H A j€ CAYNbLEH O CTpaHe mpenceaHuka Beha 6e3 mpu-
CyCTBa 3alMcHUYapa. MehyTum, IpyrocTenenu cya je Halao Aa TO HITO je 3aIu-
CHUK CauMHUO TpefcenHuK Beha Oe3 mpucycTBa 3amMcHUYapa a y MpUucycTBYy
CTPYYHOT JIMIIA U BeLITaKa KOjU Cy Ha JIUIy MECTa CauylbaBalli OeleIKe y UIbY
o0aBJpama MpeaMETHE palhe He 3HAYH A je 3aITUCHUK T0Ka3 KOj! je HacTao Cy-
npotHo oapeadama 3KII, Te ce mpBocTeneHo npecyaa HEOCHOBAHO MoOHja 300T
OuTHE TOBpesie ofpenada KPUBHUHOT MOCTYIKa™®.

Y KOHKpEeTHOM ciy4ajy BpxoBHU KacallMoHu ¢yl je LIeHHO HaBoje OpaHHo-
11a U3 3aXTEBA 3a 3aITHTY 3aKOHUTOCTH JIa CE TIPBOCTEIIEHA TTpecy/ia 3aCHIBA Ha
JI0Ka3y KOjH je U3BEJeH Ha IJlaBHOM mperpecy U To untambeM CMC nopyka o
KOMYHUKAITHJU ONTYKCHUX IIITO j¢ yIH-eHO 0e3 Hapemoe cya, a IITo je CIOPHO,
uMmajyhu y BuAy Jia ce yBUJI y CaapKUHY KOMYHHUKaIMje MOXKE OJPEIUTH CaMO
Hapenoom cyaa. CympoTHO H3HETUM HaBOAMMa, BpXOBHU KacalMoOHM CY/I j€ YTBP-
QMO J1a HUje yUYHIbEeHA MoBpea onpenada KpUBHYHOT MOCTYIIKa U3 YiaHa 438.
craB 2. tauka 1. 3KII, jep ce pagu o mperieny caapikaja MOOWITHUX TernedoHa —
yBuay u untay CMC nopyka meljycoOHo ynyhenux n3mel)y OKpuBJbEHHX, a HE
0 0Ka3y KOjH je TprbOaBJbeH TajHUM HAI30pOM KOMYHHUKAIIH]jE — IPYTHUM pearnMa
panu o yBuhajy Ha MOKPETHOj CTBApH, IIPH YeMy HHje MOTpedHa Hapeada cy/a 3a
ony3uMarmke MOOMITHOT TenreoHa (mpeaMeTa urja caapKuHa MpeacTaBiba J0Ka3),
Beh Mopa nmocTojaTu onjyKa Cy/a Jia ce U3BPLIM YBU] Y capikaj TenedoHa a ITo

41 Ca cepnune KpuBuaHOT of1e/beia BpXOBHOT KacarmoHor cyua oapskane 31.3.2014. roaune.

42 Ca cenuunie KpusuaHor ojiesbermba BpXoBHOT KacalHoHOT cyia oapskane 2.12. u 4.12.2013.
TOJIMHE.

4 TIpecyna Bumier cyna y Humry 2K 465/10 o1 26.12.2011. roguHe U pemiermne AnesanaoHor
cynay Humy Kok 1-4505/11 ox 12.01.2012. roause.
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Yy KOHKPETHOM CJIy4Jajy U TIOCTOjH, jep je Cya Ha TJIABHOM MPETPECy OITyTHO Jaa
ce Taj yBun usBpim y CMC nopyke MoOuiHor Tenedonats,

VY npumenn wranoBa 152. u 155. y Be3u ca wianom 147. 3KII, a y nmormeny
u3aBama Hapenoe 3a mpeTpec ypehaja 3a ayromarcky o0Opay nmogaraka, ClopHO
je 6o ma 1 MoOmTHY TenedoHu craaajy y ypehaje 3a ayromarcky oopaay moma-
TakKa, Kao ¥ Jia JIK Cy/Hja 3a MPETXOHU MOCTyNaK Tpeda 1a u3zia Hapea0y 3a mpe-
Tpec WU TYKHJIAITBO Tpeba aa n3na Hapeaoy 3a BelITauekhe, y CIydajy Kaja je
UCTpara OTBOpeHa Hapea00oM TykuamTea. KpuBnuHo onesbema BpxoBHOT Ka-
CaIlMOHOT Cy/Ia je 0 TOME 3ay3€eJI0 CTaB Jla ce MOOMITHHU Tesie(pOHN MOTY CMaTpaTH
ypehajuma 3a ayromaTcky oOpany mojaraka, y cmuciy uinana 152. cras 3. 3KII,
nMajyhu y BUILy ONPeMJBEHOCT MOOIUTHUX Telle(hoHa, MOTYRHOCT TIPUCTYTIa WH-
TEPHETY M Pa3MEHE MEjlIOBa U JPYTUX EICKTPOHCKUX IMOJaTaKa a IpU 4eMy Cce
€JICKTPOHCKH 3aITHCH MOTY UYBATH Y Pa3IMIUTHM (DajiIoBUMa y caMoM Teiae(oHy.
To 3HauM 1a BLUXOBO MPETPECAHE MOKE HAPSTUTH CaMO CY/I, a 110 IPEJIOTY jaBHOT
TYXKHOIa y cMuciy onpenoe uinana 155. 3KII. Mmak, morpenrdo 3akjbydyje aa
YKOJIMKO C€ CIIPOBO/IM MCTpara, yMEecTo Tora MoXke ce Hape10OM jaBHOT TY>KHOLA
OJIPEINTH BEITauehe MOOUITHOT Tele(oHa U IEroBor caapikaja®. ¥V Bes3u ca
npeTrpecameM ypehaja 3a ayromarcky oOpaay nojaraka v ornpeme rnpema ujaaHy
152. cras 3. 3KII, criopHO je OmII0 M TUTamkEe padyHama PoKa O 0caM JTaHa O
JaHa n3aBama Hapenoe y cmucity wiana 155. cras 3. KpuBnuno onesbeme Bpxos-
HOT KacallMOHOT Ccyna je, moja3zehu o Tora ma je ompenda unmana 155. 3KII ma u
cTtaBa 3. ofpenda ONMuITer KapakTepa, POk 3a W3BpIlaBamke HapeaOe OMHOCH U Ha
nmpeTpecame ypehaja 3a ayToMaTcky oOpany mogatraka u olmpemMe, IMTO 3HAUYd U
Jia YKOJIMKO MpeTpecame He OTIIOUHE Y POKY O 0caM JiaHa, Mopa ce MpruOaBUTH
HOBa Hapen0a*d.

VYKONIUKO je Ha 3aUCHUKY O IPeTpecamy CTaHa KOHCTATOBAHO CAMO IPHUCY-
CTBO OpaHWOIIa ¥ OKPUBJHEHOT, Tl HUje KOHCTATOBAHO Jla TIPETPEecamy MPHCY-
CTBYjy /ABa MyHOJeTHa rpallaHuHa Kao CBEJOLHU, PaaH Ce O J0Ka3y Ha KOM ce
mpecya He Moyke 3acHuBaTH. HanMe, nmajyhu y Buay 1a 3aKOHUK O KPUBHYHOM
MOCTYTKY, Kao (hOpPMaJIHM yCJIOB 3a 3aKOHUTOCT OBE JIOKAa3HE pajiibe MPOMHcyje
MIPHCYCTBO JIBa MyHOJIETHA TpaljaHrHA Kao CBeI0Ka, OBAKaB 3aITUCHHK O MTPETpe-
camy CTaHa U JIPYTUX MPOCTOPHja IIEHU CE KA0 HE3aKOHUT JI0Ka3 110 HAYUHY IIPH-
0aBJpama Uy TOM CMHUCITY JPYTOCTENCHH CYJ TPABIUTHO HaJla3H Jla OBaKaB JI0Ka3
npezcTaBiba ,,3aTpoBaHo ApBo°. C TUM y Be3H, ,,[IJI0/I0BU 3aTPOBAHOT ApBeTa” Tj.
CBE OHE HUCIIPaBe M JI0Ka3M KOjU Cy HACTAJIM Ha TAKO HE3aKOHUTO MPHOaBIHEHOM
JIOKa3y He MOT'Y UMaTH 3aKOHHUTY MPUMEHY y KPHBUYHOM IOCTYIIKY, T1a je O1I0
je moTpeOHO Ja ce U3ABOje HE CaMO Taj 3alUCHUK, HETO ¥ MTOTBPIA O IPUBPEMEHO

4 TIpecyna BpxosHor kacanuoHor cyaa K33 938/2014 ox 15.10.2014. roxuHe.
45 Ca cequunie KpuBuaHor oj1esberba BpXOBHOT KacainoHor cyia onpskane 4.4.2014. ronue.
46 Ca cennmiie KpuBiuHor o1esbetba BpxoBHOT KacannoHor cya oapskae 27.10.2014. roguHe.
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OJIy3€THM TIPEJMETHMA Of OKPHUBIHEHOT, JICO0 KPUMHHAIUCTHYKO-TEXHUIKE JI0-
KyMEHTAI[1]e, HaJla3 ¥ MUIILJbEHE BellITaka OalucTu4apa, Te 3aliCHUK 0 (PU3NY-
KO-XEMHUJCKOM BEIITa4Yetby CYNCTaHIe CyMIbHBE Ha OMOjHY apory?.

6. Y Be3M ca pauyHapCKUM MPEeTPakMBambeM IojaTaka, y IPakcu ce Kao
CITOPHO T10jaBUJIO MMUTALE Y TIOTJIeY TpUMeHe onpenoe unana 178. u umana 179.
3KII. Haume, mocrojana je aunemMa Ko uzaaje HapeaOy Kajia jaBHU Ty KUJIaLl TPEKO
OBe TToce0He JOKa3HEe PAIbe TPAXKHU J1a ¢€ TIpUOaBe IMOIAI! O TeJIePOHCKUM KOMY-
HUKaIlfjama, Te Ja Ce KOPUCTe Oa3He CTaHUIIA U BPIIU BUXOBO Ay TOMATCKO YIIO-
peheme ca HekuM OpojeM Tenedona. KpuBrnaHo ofespema BpxoBHOT KacalmoHoT
CyJa 3ay3€o0JI0 je CTaB Jla c€ KpO3 OBY JIOKa3Hy pajiby HE MOTY TPaXXUTH Telle-
(hoHCKEe KOMYHHUKaIMje U 6a3He CTAaHUIIE, OJHOCHO Ja TYKHJIAIl He MOXKE caM Ja
npubaBsba MOJAATKE Y BE3H CBHICHITH]E TeIe(OHCKE KOMyHUKaIUje U Kopulithema
0a3HUX CTaHWIA HU padyHAPCKO MpeTpakuBame, Beh caMo ma 00pa3iioxeHo
OpEUIoKH Cyy H3/aBambe Hapeade y cMuciy oapenoe wiana 178. u 179. 3KII*8.

Bpanmunan; okpuBJHEHOT j€ Y 3aXTEBY 32 3alITUTY 3aKOHUTOCTH HABEO Ja Ce
noOujaHe mpecy/ie 3aCHUBAjy Ha HEOBEPEHUM (POTOKOIMjaMa U3BEIITaja JieKapa
CIIEITHjaJIICTE, KOjU MIPEICTaBIhajy TOKa3 Ha KOME ce T0 oapendamMa 3aKOHUKa O
KPUBUYHOM IOCTYIIKY TIpecy/ie He MoTy 3acHuBatu. Ho, BpxoBHu kacanuonu
CyJI je OIIEHHWO J1a c€ He paay O HeMO03BOJEEHHUM J0Ka3uMa, jep uiad 139. cras 1.
3KII unjom oxpendoM je mpomucaHo Ja ce ucipasa npudasiba, O MPaBUILY, y
OpHUTHHATY, U3PUIUTO HE 00aBe3yje Cy/ JAa Kao JI0Ka3 KOPUCTH UCKIBY YHBO OpH-
ruHasHe ucrpase. OcuM Tora, y y KOHKPETHOM IPEAMETY, IPEcye ce He 3aCHHU-
Bajy UCKJBYYHBO Ha HEOBEPEHO] (OTOKOIHjH U3BEIITAja JIEKapa CIIEIHjaJIICTE, a
¢ 003MpOM Ha JpyTre U3BE/ICHE J0Ka3€e, OUUIIIETHO je Ja Ou u Oe3 Tor jJoKa3a Oumna
nmoHeTa rcta mpecyaa®’. CiuaHo oBOM, olemyjyhu HaBoe y sKaaou OpaHuoIa 1a
ce MPBOCTENEHA MpecyAa 3aCHUBA Ha HEJO3BOJLEHUM JIOKa3HMMa jep je CyA Kao
JI0Ka3 M3BEO YHTakE KOMUja MPU3HAHUIIA KOje ce Halla3e y CUCHMA, IPYrocTe-
TIEHHU CY[ j€ 3ay3€0 CTaB J1a CE€ Ha HEOBEPEHUM (DOTOKOIMjaMa MPU3HAHHIIA MOXKE
3aCHOBATH CYJICKa OJNTYKa, TaKO Ja OHE He MPE/ICTaBIhajy He3aKOHHUT Jiokas. OBo
W3 pa3iora mTo NPU3HAHMIIE HUCY KA0 JIOKa3 OCIOPEHE TOKOM IMOCTYIIKa OCIIO-
peHe, HUTH je Mel)y cTpaHkaMa To OMJI0 CITIOPHO, TAKO J1a HHje OMJI0 HU MPEAMET
JIOKa31Bama Ha TIIABHOM MIPETPECY, a OBE MPU3HAHUIIE CY Y CBEMY CarjlacHe Kako
ca of0paHamMa OKPHUBJbEHHX, TAKO M Ca OCTAJTMM U3BEICHUM T0Ka3uMa’’,

47 Pememse Buer cyna y Hosom Cany KB 1192/14 oy 06.02.2015. roaune u Pememe Arne-
naruoHor cyna y Hosom Caxy KXK. 2 306/15 on 24.02.2015. ronuse.

48 Ca cemamiie KpuBuaHor ojiesberba BpXoBHOT KacalinoHor cyia onpskane 4.4.2014. roaue.

4 TIpecyma BpxoHor kacauuosor cyaa K33 673/2014 ox 10.7.2014. roguHe.

30 Tpecyna Anenaunonor cyaa y Kparyjesiy Kl 506/2014(2) ox 24.4.2014. roaune.
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Illegal Evidence in Case Law

Abstract: Certain evidence in certain cases can not be used to establish the
facts in criminal proceedings, in the sense that the court judgment is based upon
them, because such evidence are by the nature or the way of acquiring them con-
trary to certain rules. Since the Criminal Procedure Code regarding the illegal
evidence remained somewhat vague, and that the use of such evidence is deter-
mined as a relatively essential violation of the criminal procedure, the court has
a crucial role to play with regard to the admissibility of evidence, and therefore,
analyzing the case law on this issue is worth of attention.

Key words: criminal proceedings, evidence, illegal evidence, case law.

Harym npujema pana: 28.04.2016.

217



