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Po što va ni či ta o ci,
Pro ces glo ba li za ci je, kao i ja ča nje me đu na rod ne sa rad nje do veo je do in ten-

zi vi ra nja pre ko gra nič nih eko nom skih od no sa. Po sled njih de ce ni ja do la zi do zna-
čaj nog uma nje nja prav nih ba ri je ra u raz me ni na pro sto ru Evrop ske uni je. Ide ja je da 
se do je din stve nog evrop skog tr ži šta do đe kroz afir ma ci ju prin ci pa če ti ri slo bo de 
(slo bo da kre ta nja lju di, ka pi ta la, ro ba i uslu ga). Or ga ni Uni je, na osno vu aka ta o 
nje nom osni va nju, po če li su po sled njih go di na da spro vo de me re ka ko bi se omo gu-
ći lo dr ža vlja ni ma jed ne dr ža ve čla ni ce da sti ču i ko ri ste ne po kret no sti na te ri to ri ji 
dru gih dr ža va čla ni ca. Ove me re su iza zva le zna čaj ne ot po re u no vim čla ni ca ma 
Uni je, kao i u ze mlja ma- -kan di da ti ma za član stvo. 

Sr bi ja je ob ja vi la svo ju am bi ci ju da po sta ne član Evrop ske uni je, i već du že 
vre me na se na la zi u pro ce su pri dru ži va nja Uni ji. Spo ra zu mom o sta bi li za ci ji i pri dru-
ži va nju iz me đu Evrop ske uni je i Sr bi je, Sr bi ja se oba ve za la da će do 1. sep tem bra 
2017. go di ne li be ra li zo va ti tr ži šte ne po kret no sti (uklju ču ju ći tu i tr ži šte po ljo pri vred-
nog ze mlji šta) za dr ža vlja ne dr ža va čla ni ca Uni je. Sr bi ja u po gle du pra va stra na ca još 
uvek ima za kon ska re še nja na sle đe na iz ra ni jeg pe ri o da. Re dak to ri Na cr ta Gra đan-
skog za ko ni ka RS po ovom pi ta nju ni su po nu di li pred log ko nač nog re še nja, već 
su po zva li na ši ro ku na uč nu i struč nu de ba tu ko ja će osve tli ti pro blem iz vi še 
uglo va. Na vod no u ci lju is pu nje nja pre u ze tih oba ve za, u Sr bi ji se u av gu stu 2017. 
go di ne pri stu pi lo iz me na ma za ko no dav stva ko jim se re gu li še ova oblast.

Vre me je po ka za lo da je pi ta nje li be ra li za ci je tr ži šta ne po kret no sti (pre sve-
ga po ljo pri vred nog ze mlji šta)  za Sr bi ju je iz u zet no va žno. Ured ni štvo Zbor ni ka 
ra do va Prav nog fa kul te ta u No vom Sa du že li da pod stak ne na uč nu de ba tu na te mu 
pra va stra na ca da sti ču svo ji nu na ne po kret no sti ma. Že lja nam je da ovaj pro blem 
osve tli mo iz svih aspek ta, uklju ču ju ći tu prav ni, eko nom ski, bez bed no sni, po li tič ki 
i so ci jal ni aspekt. Na red ne stra ni ce bi će  po sve će ne ana li zi spo r nog pi ta nja. Au-
to ri su po ku ša li da osve tle pro blem iz vi še uglo va, te da uka žu na pred no sti i 
ma ne mo gu ćih prav nih re še nja. Po zi va mo sve za in te re so va ne au to re da svo je 
ru ko pi se ko ji se ba ve ovom te mom i da lje ša lju ured ni štvu Zbor ni ka ra do va, ka ko 
bi se po mo glo dr žav nim or ga ni ma da de fi ni šu op ti mal no prav no re še nje ovog 
pro ble ma.

Ured nik Zbor ni ka ra do va
Prav nog fa kul te ta u No vom Sa du

Prof. dr Slo bo dan Or lo vić
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THE ACQUSITION OF REAL ESTATE BY  
TIMESHARING CONTRACT IN EUROPE

Abstract: Timeshare agreement is a contract that aims to the acquisition of 
the right to use an accommodation for a period of time on a rotating basis and 
according to this agreement the consumer, in return for consideration, directly 
or indirectly acquires the right from the marketer for more than one year to use 
one or more properties repeatedly for recreation or housing aims for a definite 
period of time. As for the characteristics of the right of utilization acquired by 
timeshare agreement, from the aspect of using this right, there is the direct and 
indirect type: in the first case apart from the title nothing is needed in order to 
use timeshare, but in the latter case a legal instrument (e.g. membership in an 
organization) must be applied beside the title in order to live with the right of 
utilization (the right of utilization is attached to the mentioned legal instrument). 
The direct right of utilization can be considered as right in rem, contract law and 
it can be special right of use. The economy prefers the character of right in rem 
of the timeshare because it is attached to the quality characters (value) of that 
thing as an article in use. During the regulation of timeshare agreements in 
Europe the protection of the consumer came into the limelight (see: Scandinavian 
countries, Benelux states, United Kingdom, Germany, Austria, Hungary, Serbia, 
Croatia, Bosnia Herzegovina, Montenegro, Romania, Czech Republic, Italy) or 
the market and tax law aspect became important (see: Greece, Portugal, Spain, 
France). There is a chaotic situation of timeshare in Europe: similarly to the 
Hungarian legal situation, in many other European states the private law must 
face challenges considering the right of use acquired by timeshare agreement, 
only few countries make a stand for only one legal solution.

Keywords: timeshare contract, contracts system, direct and indirect types 
of timeshare, right in rem, RTU, tenancy of land, group ownership, fractional 
ownership, European timeshare regulation, nature of right to use.
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Tekla Papp, Ph.D., The Acqusition of Real Estate by Timesharing Contract in Europe (str. 1009–1020)

1. THE TIMESHARE CONTRACT IN HUNGARY1

Timeshare agreement is a contract that aims to the acquisition of the right to 
use an accommodation for a period of time on a rotating basis and according to 
this agreement the consumer, in return for consideration, directly or indirectly 
acquires the right from the marketer for more than one year to use one or more 
properties repeatedly for recreation or housing aims for a definite period of time.2

By the contract the consumer:
- acquires the right of use for a definite aim (recreation/housing) for one year 

(or for a longer – maybe definite period of time);3

- in a definite period of the year which was laid down before (e.g. for a week or 
for 10 days), repeated annually (in general at the same time, for the same pe-
riod so in the definite hotel on the same days of the same month every year);

- covering one or more buildings (e.g. hotel) and its rooms and accessories (e.g. 
tennis court, swimming pool, sauna etc.);

- acquired from the owner of the property (that can be a company too) directly 
or indirectly from the marketer (if different from the owner) or agency dea-
ling with resales (RDO-Resort Development Organization- a company with 
membership that deals with secondary selling).4
The right of use with a special aim and which can be applied in a special way 

is not the only one which belongs to the regulation of the timeshare agreement, 
but also the transfer of the timeshare and the assignment of its application.5 The 
transfer of the timeshare can happen in two ways:

1 See also: Tekla Papp Röviden a timesharing-szerződésről (Shortly about the timesharing 
contract) Európai Jog (European Law) 4/2006, 24-28.; Tekla Papp The timesharing contract in 
Hungary and in Europe. Acta Juridica Hungarica 12/2008, 483-494.; Tekla Papp Über den 
Timesharing-Vertrag (About the timesharing conract). De Iurisprudentia et Iure Publico 1/2009, 
http://www.dieip.hu/209_1_05.pdf; Tekla Papp Der Timesharing-Vertrag in Ungarn: eine 
rechtsvergleichende Analyse (The timesharing contract in Hungary: a comparative law analysis) 
Zeitschrift für Gemeinschaftsprivatrecht 6/2009, 141-147.; Tekla Papp Der Timesharing-Vertrag im 
21. Jahrhundert (The timesharing conract in the 21th century). Debreceni Jogi Műhely (Legal 
Workshop of Debrecen) 4/2011, http://www.debrecenijogimuhely.hu/aktualis_szam/2_2011/der_
timesharing_vertrag_im_21_jahrhundert; Tekla Papp Az ingatlanra vonatkozó timesharing szerződés 
néhány jellemzőjéről (About some aspects of the timesharing conract on real estate) Res Immobiles, 
Ingatlanjog a gyakorlatban (Real property law in practice) 12/2011, 11-17.; Tekla Papp Der 
Timesharing-Vertrag in Ungarn – eine rechsvergleichende Analyse (The timesharing contract in 
Hungary: a comparative law analysis) Collected Papers 9/2009, 393-408.; Tekla Papp Der Timesharing- 
-Vertrag in Ungarn (The timesharing conract in Hungary) Osteuropa Recht 6/2011, 154-159.

2 141/2011. (VII. 21.) Government decree § 2 (1) 9., 10. points
3 114/2010. VJ (Decision of the Office of Economic Competition)
4 Tekla Papp Atipikus szerződések (Atypical conracts) Szeged 2009 84.
5 Zala Megyei Bíróság Polgári és Gazdasági Kollégiumának 14/2000. sz. véleménye (Opinion 

of the Civil and Economic Division of the Court of County Zala); EBH 2006. 1519. (Judgement of 
the Supreme Court); 114/2010. VJ (Decision of the Office of Economic Competition)
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- On the one hand, the consumer has the possibility to convert his right to use 
on the ‘timeshare market’ run by the company: he can change with another 
consumer in order to practice the timeshare referring to the real estate of the 
company at the same place but at different time or at different place but at 
the same time or at different place and time (that is to say the direct object 
of the timeshare is transferred mutually between two consumers);

- On the other hand, the consumer can rid of the contract by assignment the-
refore there will be a change of subject in the position of the person who has 
the right of use.6
The assignment of timeshare means the conversion of timeshare: the members 

of the exchange organizations dealing with timeshare can choose among the ti-
meshare rights of the organization up to the value of their own right to use (so the 
character, value and in general the period of this right to use does not change, only 
the place changes).

If the acquisition of the timeshare is not the only aim of the timeshare agree-
ment but it also contains the assignment of its use and the transfer of the right, 
this situation can be solved by having more contracts related to one another and 
the timeshare agreement appears as a part of this system of contracts. The simplest 
variation of this contracts system can be constructed by the following:

- The company selling the timeshare buys a land by a contract and then it has 
another company build the hotel (resort) and related installations by a con-
struction contract;

- Then it creates the background for realizing the timeshare: it becomes a 
member of an exchange organization, it contracts with companies providing 
subsidiary services (travel, insurance) and secondary sellers (this is how the 
timeshare can be convertible and transferable);

- The company makes agreements with other companies for different aims 
that can help its activity (e.g. for the operation of the property, its maintenan-
ce, advertisement or for financial administration);

- In the end they conclude the basic contract with the consumer according to 
which he can have the special right of use.7

According to the above mentioned it can be established that the specialty of 
timeshare agreement is in:

6 Petra Jenovai – Tekla Papp – Krisztina Strihó – Ágnes Szeghő Atipikus szerződések 
(Atypical contracts) Ed.: T. Papp, Szeged 2011 145.

7 Tekla Papp Opuscula civilia, Magánjogi látlelet, Report on Hungarian Private Law, 
Befundbericht über das ungarische Privatrecht Szeged 2013 91-94.; Fővárosi Törvényszék 
P/2011/14. (Decision of the Municipial Court of Budapest); SZIT Pf.I.20.061/2012/3. (Decision of 
the High Court of Appeal of Szeged); Csongrád Megyei Bíróság 2.P.21.948/2011/3. (Decision of 
the Office of Economic Competition); 114/2010. VJ (Decision of the Office of Economic 
Competition)
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- on the one hand the special characteristics of the right of use that can be acquired;
- on the other hand in the system of the contracts that is around the applicati-

on and disposition of the acquired right of use;
- thirdly in the different services (travel, holiday) available for the consumers.
By the basic contract the direct object of the timeshare agreement is to acquire 

or transfer the right to use, the indirect object is the right itself according to which 
the consumer can have,8 use or exploit (conversion) and dispose of the property (or 
a part of it) for a definite period annually.9 The contract referring to the timeshare 
usage of the properties provides the entitled person the usage, its assignment and 
the use of this right as a replaceable quota. The right referring to the conversion 
of use within this exchange system can only open to the members of the system.10

As for the characteristics of the right of utilization acquired by timeshare 
agreement, from the aspect of using this right, there is the direct and indirect type: 
in the first case apart from the title nothing is needed in order to use timeshare, 
but in the latter case a legal instrument (e.g. membership in an organization) must 
be applied beside the title in order to live with the right of utilization (the right of 
utilization is attached to the mentioned legal instrument).

The direct right of utilization can be considered as right in rem, contract law 
and it can be special right of use.

The economy prefers the character of right in rem of the timeshare because it 
is attached to the quality characters (value) of that thing as an article in use.11

According to the Government order 141/2011. (21.07.) about contracts referring 
to the acquisition of timeshare, the timeshare can be a part of the property right.12

When analyzing the character of the right of use even the joint ownership can 
be mentioned according to no. 1 of section 139. of the Hungarian Civil Code13 but 
in case of timeshare agreement

- the entitled people don’t have the right of the owner at the same time but in 
turns for a short period of time (special joint ownership sectioned in time);

- the defined proportions of the consumers doesn’t refer to the same subject 
(e.g. different rooms of the hotel) and in general not on the whole subject (but 
rather on a part or the real property);
8 141/2011. (VII. 21.) Government decree § 2 (1) 10., 13. points, §. 12. (1), § 17; Zala Megyei 

Bíróság Polgári és Gazdasági Kollégiumának 14/2000. sz. véleménye (Opinion of the Civil and 
Economic Division of the Court of County Zala); BH 1999. 514. (Court Order); BH 2008. 71. (Court 
Order); FIT 4.Pf.20.559/2012/3. (Decision of the High Court of Appeal of Budapest)

9 141/2011. (VII. 21.) Government decree § 2 (1) 10., 13. points
10 LB Gfv IX. 30.193/2006. (Decision of Supreme Court)
11 László Drábik – András Fábián Utazásszervezés és timesharing tevékenység az EU-ban 

és Magyarországon (Travel organizing and timesharing activity in the EU and in Hungary) 
Budapest 2004

12 87/2001. Számviteli kérdés (Accounting question): at buying of timeshare the customer 
doesn’t purchase ownership.

13 Act V of 2013. 5:73. § (1)

Tekla Papp, Ph.D., The Acqusition of Real Estate by Timesharing Contract in Europe (str. 1009–1020)
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- the right of pre-emption (and pre-lease) of the co-proprietors prevents the 
construction of the above mentioned complex contract system and the tran-
sfer and assignment of the timeshare;

- the many co-proprietors makes the operation of the timeshare system very 
difficult (e.g. for 1 hotel room there are 52 entitled people in week turns, in 
case of 50 rooms of 1 hotel there are 2600 consumers need to be satisfied by 
the contract).

The timeshare based on the usufruct can’t make the contractual system pos-
sible as the transfer of the right of utilization is impossible within the framework 
of timeshare agreement because the usufruct is non-marketable its utilization can 
be assigned only;14 so the entitled could only have the possibility for conversion 
of the timeshare.

The right of use is not only unsuitable for achieving the goal of the timeshare 
because, similarly to the usufruct, it is non-marketable but also because the use 
and utilization ‘not exceeding the needs of his own and the family members living 
together’ doesn’t adapt to the need of the entitled of the timeshare.15

From the aspect of contract law, the lease is not really suitable to indicate how 
many shades the right of use has in case of timeshare:

- unlike the lease in case of timeshare there is not a permanent and continuo-
us utilization;

- unlike the rental the entitled for timeshare is obligated for a complex consi-
deration with a different deadline;

- the proportion of the burden, costs, expenses between the leaseholder and 
the lessor and between the company and the consumer is different;

- the leaseholder (a without the permission of the lessor) cannot transfer the 
right of lease freely and he cannot assign it to another person (sub-lease);

- additional services (see: table 1, in connection with both the company and 
the consumer) cannot be attached to the lease as a part of the contract in 
opposition of the complex contractual system of the timeshare.16

The Government order17 referring to timeshare, the financial law18 and the 
case law19 considers timeshare as a special right (that contains elements of proper-
ty, utilization, contract law, civil law and elements of law of business associations).

Within the group of indirect right of utilization, timeshare applied on conditi-
on of association membership is not prevalent in Hungary, but the one based on 

14 § 159 (2) Hungarian Civil Code; Act V of 2013. 5:148.§ (1)
15 § 165 Hungarian Civil Code; Act V of 2013. 5:159. § (1); PAPP (2009). p. 89.
16 § 426. (1), § 427 Hungarian Civil Code; Act V of 2013. 6:334. §, 6:335. §; PAPP (2009). p. 89.
17 141/2011. (VII. 21.) Government decree § 2 (1) 10. point
18 87/2001. Számviteli kérdés (Accounting question)
19 BH 1999. 514. (Court Order); 14/2000. Zala Megyei Bíróság Polgári és Gazdasági 

Kollégiumának véleménye (Opinion of the Civil and Economic Division of the Court of County Zala)
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the membership in a cooperative society for building and maintenance of holiday 
apartments is wide-spread. In the apartment owned by the cooperative society the 
member has the right to use the resort unit temporarily for a fixed period of time 
every year.20 By transferring this holiday ‘bond’ (which is neither a classical sha-
re nor a stock) it can be sold and presented, but in order to have this right of uti-
lization he must be a member in the cooperative society.21

To have this right that can be used by having a share in the company the con-
sumer needs to buy share within the frame of the contract referring to the utiliza-
tion of the holiday resort: he compensates the value of the right by buying shares 
with preferred dividends.22 From a legal aspect this construction is not secure if 
the dividend that the consumer as a shareholder gets after the share is the times-
hare itself as the share is not a stock incorporating property rights (in this case 
the utilization of a unit of a resort), but it incorporates membership rights.23

With respect to the character of this right of utilization gained by the timesha-
re agreement the direct types are wide-spread in the practice, but the legislator 
prefers the indirect form. In my opinion

- in case of direct timeshare the character of right in rem appears stressfully,
- if the basis of the right of utilization is the membership of an organization, 

the character of the civil legal association is more dominant,
- in both types the services that can be used by the contract also complicate 

the regulation,
- and the stress is always on the contractual relation of the parties (the company 

and the consumer).24

2. THE TIMESHARE CONTRACT IN THE UNITED KINGDOM

The timeshare in the United Kingdom developed initially for the domestic 
market, and generally took as a model for this novel multi-ownership holiday 
concept, the common law incorporated leisure club, with the legal title to the 
immovable property being vested in trustees.25

20 Act CXV of 2004. § 40/C. (1)
21 BH 1998.295. (Court Order); Act CXV of 2004. § 40/C (3), § 40/D (1)
22 BH 2007.57. (Court Order); 247/1995. VJ (Decision of the Office of Economic Competition); 

14/2000.; Zala Megyei Bíróság Polgári és Gazdasági Kollégiumának véleménye (Opinion of the 
Civil and Economic Division of the Court of County Zala)

23 Papp (2009) 95-96.
24 Papp (2009) 86.
25 Encyclopaedia of Forms and Precedents/TIMESHARE&FOREIGN PROPERTYvol41(1)/

Part2:TIMESHARE STRUCTURES IN SELECTED EUROPEAN COUNTRIES/(4)UNITED 
KINGDOM/(A)Commentary/A: GENERAL/92 Introduction and early historry; Timepoint of 
download: 2013. 05. 23.

Tekla Papp, Ph.D., The Acqusition of Real Estate by Timesharing Contract in Europe (str. 1009–1020)
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In general, however, the timeshare agreement will give the purchaser the ex-
clusive use of a furnished accommodation for a particular week or weeks every 
year for an agreed number of years in return for a lump sum. There is also nor-
mally an obligation to pay an annual service charge to a management company 
for the duration of the agreement.26

The initial problem of timeshare is to identify any legal form which responds 
to the commercial idea. Among forms there are: offering of shares in a public 
limited company, lease, license, club/trustee, company limited by guarantee (it is 
possible to create a membership system not involving the issue or transfer of 
shares); no English scheme is known to have attempted to use a freehold form.27 
The timeshare agreement is for the acquisition of a tenancy of land,28 and entitles 
one party to the exclusive occupation of immovable property assumed by the 
contract to be owned by the other for a specified period in return for a sum of 
money, it follows that they are tenancies of immovable property.29

Two types of ownership share with timeshare create the basic structure: group 
ownership and fractional ownership. Group ownership as an arrangement might 
involve 12 people buying a holiday home and each person having the use of it a 
month in each year. Where there are only 4 owners involved, group ownership is 
known as quartershare. The fractional interest concept is defined as the selling of 
resort real estate in intervals of more than 1 week (usually referred to as resort 
timesharing), but in less the whole ownership. Shares or ’fractions’ range from a 
1/26 (2 weeks of ownership) to a ¼ (3 months of ownership). Limited term frac-
tional ownership products, set up as right-to-use with security of ongoing occu-
pancy rights provided by an independent trustee (a form of club/trustee structure) 
are now beginning to appear in various parts of Europe.30

The timeshare agreement in respect of UK land will depend on the nature of 
the interest which it represents; may also apply in respect of rights over land whi-
ch does not include living accommodation, for example shooting or fishing rights.31 
To cover situations where there may be joint proprietors or timeshare schemes of 

26 HMRC Manuals, BIM60135 Timeshare Schemes; Timepoint of download: 2017. 06. 24.
27 Keith F. C. Baker Timeshare ’88, The English Viewpoint Heinonline, Citation: 14 Int’l 

Legal Prac. 14 1989; Timepoint of download: 2017. 06. 24.
28 Office of Fair Trading v Lloyds TSB Bank plc and others (2006) 2 All ER 821 (2006) 

EWCA Civ 268, All England Law Reports; Timepoint of download: 2017. 06. 24.
29 Jarrett and another v Barclays Bank plc and another, Jones and another v First National 

Bank plc, Peacock and another v First National Bank plc (1997) 2 All ER 484, All England Law 
Reports; Letöltés ideje: 2017. 06. 24.

30 Encyclopaedia of Forms and Precedents/TIMESHARE&FOREIGN PROPERTYvol41(1)/
Part2:TIMESHARE STRUCTURES IN SELECTED EUROPEAN COUNTRIES/(4)UNITED 
KINGDOM/(A)Commentary/I: GROUP AND FRACTIONAL OWNERSHIP/188 Group and 
fractional ownership; Timepoint of download: 2013. 05. 23.

31 HMRC Manuals, SDLTM10022-Timeshare; Timepoint of download: 2017. 06. 24.



1016

salmon fishing, with several persons owning fishing right sin the same fishery. 
„Proprietors” is therefore defined as meaning any person, partnership, company 
or corporation which is the proprietor of a salmon fishery or which receives or is 
entitled to receive the rents of such fishery on its own account or as trustee, guar-
dian or factor for any person, company or corporation.32

The concept of timeshare in England and Wales is now well established with 
a large number of developments, both conversion and new build cross the count-
ry, but with concentration in favoured tourist locations; additionally the timesha-
re concept has spread to other forms of leisure such as boating (and fishing). The 
basic concept is that a development company provides dwelling units and periods 
of time on boat are sold to purchasers who acquire rights to occupy, sell, let, ex-
change and bequeath33 (timeshare interest in houseboat).34

In Scotland the timeshare units should be treated for valuation purposes as 
dwelling houses with the timeshare owners of each unit of accommodation being 
joint rateable occupiers. The unit of assesment in Scotland therefore each indivi-
dual timeshare unit – each lodge/flat etc. On the base of the decision of the Lands 
Valuation Appeal Court there is no any applicability to the rating of timeshare 
complexes in England and Wales.35

3. THE TIMESHARE CONTRACT IN OTHER  
EUROPEAN COUNTRIES

During the regulation of timeshare agreements in Europe the protection of the 
consumer came into the limelight (see: Scandinavian countries, Benelux states, 
United Kingdom, Germany, Austria, Hungary, Croatia, Bosnia Herzegovina, 
Montenegro, Romania, Czech Republic, Italy) or the market and tax law aspect 
became important (see: Greece, Portugal, Spain, France).36

In connection with the regulation of the timeshare agreement more methods 
were applied: it was regulated in the Civil Code (The Netherlands, Germany) or 
it was regulated expansively (Austria, Liechtenstein, Great Britain) and by an act 
or simply the regulations of the related EU directive were implemented (Belgium, 
Ireland, Romania) or regulated only occasionally (in the regulations of consumer 

32 Stair Memorial Encyclopedia; Timepoint of download: 2017. 06. 24.
33 Valuation Office Manuals, Capital Gains & Other Taxes Manual; Timepoint of download: 

2017. 06. 24.
34 Specialist Case Digest, Canaltime Developments Ltd LNB News 22/04/2004 69; Timepoint 

of download: 2013. 05. 22.
35 Valuation Office Manuals, Capital Gains & Other Taxes Manual; Timepoint of download: 

2017. 06. 24.
36 http://www.timesharingproblems.org/Timesharing_GB/index.html; Timepoint of 

download: 2013. 05. 22.
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protection, tax law or contracts providing services etc.; Finland, Portugal, Spain, 
Sweden, Italy, France, Croatia, Bosnia Herzegovina, Montenegro).

There are more legal solutions in Europe for the question of the direct object 
of the timeshare contract, but in majority the regulations are similar to the regu-
lation of the Hungarian government order. According to the Hungarian regulation, 
the direct subject matter of timesharing contracts is the transfer of the right-to-use 
by the marketer to the consumer.37 The direct object of timeshare agreement in 
some European countries:

- transfer/acquisition of the right of utilization in Germany, Spain, Italy, Por-
tugal, United Kingdom, Sweden, Finland, Liechtenstein, Romania, Poland;

- assignment of the right of utilization in Holland, Austria, Liechtenstein, 
Croatia, Montenegro;

- acquiring a proportion of the joint ownership in Belgium;
- ownership right/referring to real estate transfer of other right in Ireland, 

Greece;
- acquiring the right of utilization by lease contract in Bosnia Herzegovina.38

The common feature of the European timeshare regulation is that the direct 
object of the agreement is merchantable, can be acquired in return for payment 
and can serve for housing and holiday purpose too (the latter one is extended 
widespread therefore the time share is often identified as holiday ownership).

The preambles of the directives 94/47/EC and 2008/122/EC indicate that times-
hare agreement is not a lease (and its direct object, the right of use, is not a lease 
right) based on the fact that the right to use is transferable and on its characteris-
tics in connection with time and because of the different payments methods reg-
ulated by the two contracts.

The European Court of Justice agrees with the directives: in Klein v. Rhodos 
Management Ltd. case the Court held that if the timeshare right of an apartment 
is related to membership rights of a club (conversion, additional hotel services and 
holiday discount), the basic contract is not a lease. However according to the di-
rective 2006/112/EC about the value added tax system in the MacDonald Resorts 
Ltd v The Commissioners for Her Majesty’s Revenue &Customs case the Europe-
an Court held that from tax law aspect the services related to the real property 
(accommodation, right to use temporarily the resort, participation in optional 
program) – that are provided at the same place where the hotel/resort is located 
– are considered as leasing the property in question.

The European regulation referring to the direct object (the nature of right to 
use) of the timeshare contract. In Spain, the so-called escritura system was formed 
(Owners Community/Club), which is based on holiday ownership (multiple 

37 Papp (2009) 65.
38 Papp (2013) 119.
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ownership), however, in the agreement the word ’propriedad’ shall not be used.39 
In Belgium the timeshare-entitled persons are regarded as common owners.40 
German and Austrian law categorizes timeshare as Teilzeitwohnrecht/Teilzeit-
nutzungsrecht (timeshared holiday ownership/timeshared right-to-use). In both 
countries, this special right-to-use may appear as property law, association mem-
bership and as a company interest, as well. In the Netherlands, timeshare can be 
property law (ownership, or right-to-use) and personal right as well: association 
membership or company interest. The Irish and Greek legal definitions mention 
ownership and other rights (this latter category is not determined). In Portugal the 
real legal nature, timeshared right-to-use (DRHP, direito real de habitação pe-
riódica) and holiday ownership (DRT, direito de habitação turística) are distingu-
ished. In France, the company of shareholders-construction is spread: the times-
hare-entitled persons are preference shareholders in the company. For timesharing, 
the French often, but not appropriately, use the phrase ’Multipropriété’ (because 
those having timeshare are not the owners). In Sweden, Finnland and in Italy, 
timeshare is regarded as a special right-to-use.41 Summing up the nature of the 
direct object of timeshare contract in some European states:

- RTU (special right of use) has the nature of right in rem in Austria, Liech-
tenstein, Sweden, Finland, Italy, Portugal (DRHP);

- RTU has the character of right in personam: Austria, Liechtenstein, Portugal 
(DRT);

- right in rem is deeded property in Germany, Spain, Ireland, The Netherlan-
ds, Finland, Poland;

- right in rem is fee simple in Belgium, Spain, Germany;
- right in rem is other right (than property right) referring to real estate in 

Ireland, Poland (usufruct);
- right in personam is an association membership in Germany, The Nether-

lands, Austria, Liechtenstein, Poland;
- right in personam is a share in company in The Netehrlands, France, Austria, 

Liechtenstein, Poland, Germany (can be mixed with Treuhand-Model), Uni-
ted Kingdom (mixed with trust);

- lease, leashold (contractual feature) in Germany, Austria.42

This short overview demonstrates well the chaotic situation of timeshare: si-
milarly to the Hungarian legal situation, in many other European states the priva-

39 http://ote.hu/index.nof?o=O&k2=18&nyelvid=1&k1=3; Timepoint of download: 2013. 05. 22.
40 http://www.timesharingproblems.org/Timesharing_GB/index.html; Timepoint of 

download: 2013. 05. 22.
41 http://europa.eu.int/youreurope/nav/hu/citizens/factsheets/at/consumerprotection/

timeshares/de.html; Timepoint of download: 2013. 05. 22.
42 Papp (2013) 121.

Tekla Papp, Ph.D., The Acqusition of Real Estate by Timesharing Contract in Europe (str. 1009–1020)



Zbornik radova Pravnog fakulteta u Novom Sadu, 3/2017

1019

te law must face challenges considering the right of use acquired by timeshare 
agreement, only few countries make a stand for only one legal solution.

* * *

The timeshare-sector – in which more than 4000 companies are working 
worldwide – went through a profile-exchange:

- on one hand, among the most significant timeshare companies, leading public 
catering companies appeared (e.g. Four Seasons, Hilton, Ramada, Hyatt),43

- on the other hand, exchange companies often provide preferential travel 
service (insurance, air-ticket, car hire etc.) for their club members,44

- thirdly, timeshares connected to holiday-parks and bathhouses became con-
spicuous.

The expanding timeshare-system became one of the dominant means of tou-
rism, it concretized the opportunity, utilized more often by consumers, because 
of the flexibility and accordance to the legal regulations.

43 Drábik – Fábián 14. p.
44 http://ote.hu/index.nof?o=O&k2=18&nyelvid=1&k1=3; Timepoint of download: 2013. 05. 22.
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Sticanje nepokretnosti ugovorom o tajm-šeringu u Evropi

Sažetak: Ugovor o tajm-šeringu je ugovor koji ima za cilj sticanje prava na 
korišćenje smeštaja na određeni vremenski period po principu rotacije. U skladu 
sa ovim ugovorom, potrošač, u zamenu za naknadu, neposredno ili posredno stiče 
pravo od trgovca, za jednu ili više godina, da koristi jednu ili više nepokretnosti, 
u više navrata, u cilju rekreacije ili stambene potrebe, na određeno vreme. U po-
gle du karakteristika prava korišćenja stečenog na osnovu ugovora o tajm-šeringu, 
sa aspekta vršenja ovog prava, postoje direktan i indirektan tip: u prvom slučaju, 
osim pravnog osnova ništa drugo nije potrebno za korišćenje tajm-šeringa, ali u 
drugom slučaju pravni instrument (npr. članstvo u organizaciji) mora biti pri me-
njen pored pravnog osnova radi njegove koegzistencije sa pravom korišćenja 
(pravo korišćenja je vezano za pomenuti pravni instrument). Direktno pravo ko-
rišćenja može se smatrati stvarnim pravom na tuđoj stvari, obligacionim pravom 
i može biti posebno pravo upotrebe. Ekonomija preferira opciju prema kojoj tajm-
šering ima karakter stvarnog prava na tuđoj stvari s obzirom na to da je povezan 
sa oznakama kvaliteta (vrednosti) te stvari kao predmeta u upotrebi. Tokom regu-
lisanja ugovora o tajm-šeringu u Evropi, u centar pažnje je došla zaštita potrošača 
(pogledati: Skandinavske zemlje, zemlje Beneluksa, Ujedinjeno kraljevstvo, Ne-
mačka, Austrija, Mađarska, Srbija, Hrvatska, Bosna i Hercegovina, Crna Gora, 
Ru mu nija, Češka republika, Italija) ili je na značaju dobio aspekt tržišta i poreskog 
prava. (pogledati: Grčka, Portugal, Španija, Francuska). U Evropi je situacija u 
vezi sa tajm-šeringom haotična: slično pravnoj situaciji u Mađarskoj, u mnogim 
evrop skim zemljama privatno pravo mora da se suoči sa promenama imajući u 
vidu pravo upotrebe sadržano u ugovoru o tajm-šeringu, samo nekoliko zemalja 
se odlučilo za samo jedno pravno rešenje. 

Ključne reči: ugovor o tajm-šeringu, ugovorno pravo, direktni i indirektni tip 
tajm-šeringa, stvarno pravo na tuđoj stvari, RTU, zakup zemljišta, grupna svojina, 
delimična svojina, Evropska regulativa o tajm-šeringu, priroda prava upotrebe.

Datum prijema rada: 19.07.2017.
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PRA VO STRA NA CA DA STI ČU  
NE PO KRET NA DO BRA U SR BI JI XIX VE KA

Sa že tak: Au tor u ra du vr ši isto rij sko prav nu ana li zu za kon skih i pod za kon skih 
aka ta ko ji re gu li šu uslo ve na sta nji va nja stra na ca u Sr bi ji, sti ca nja ne po kret no sti 
i do bi ja nja dr žav ne po mo ći i sub ven ci ja. Ka ko se pro ces ko lo ni za ci je od vi jao sa 
ne sma nje nim in ten zi te tom kroz či tav XIX vek, za kon ska re gu la ti va o na se lje ni ci ma 
po sta ja la je vre me nom sve de talj ni ja. Po zna ča ju se iz dva ja ju Za ko ni o na se lja va nju 
stra na ca iz 1865. i 1880. u ko ji ma su no r mi ra ni svi aspek ti prav nog po lo ža ja imi gra-
na ta u Sr bi ji, s po seb nim osvr tom na pra vo sti ca nja ne po kret nih do ba ra na do ma ćem 
tlu. Kao par ti ku lar no prav no pra vi lo pa žnju za slu žu je i Ured ba o Je vre ji ma iz 1865. 
jer su oni pred sta vlja li je di nu et nič ku sku pi nu ko ja je, po red do ma ćeg sta nov ni štva, 
mo gla ste ći ne po kret no sti, do du še sa mo u va ro ši Be o grad. Svo jin ski re žim je li be-
ra li zo van na kon sti ca nja ne za vi sno sti Sr bi je na Be r lin skom kon gre su 1878. kroz 
bi la te ral ne kon ven ci je i tr go vin ske ugo vo re ko je je Sr bi ja za klju či la sa po je di nim 
ze mlja ma. Ipak, i ta da su sa mo dr ža vlja ni ze ma lja pot pi sni ca mo gli sti ca ti ne po-
kret no sti na te ri to ri ji Sr bi je, i to pod uslo vom uza jam no sti i uz pri me nu kla u zu le 
naj po vla šće ni je na ci je, ta ko da se o op šte pri zna tom pra vu stra na ca da bu du sop-
stve ni ci ku ća i ze mlje na do ma ćem tlu za pra vo ni ka da ni je ni mo glo go vo ri ti. 

Ključ ne re či: Stran ci, imi gra ci ja, svo jin ska pra va, ne po kret na do bra, Sr bi-
ja XIX ve ka.

1. UVOD

Sr bi ja je 30-tih go di na XIX ve ka po sta la pri vlač no imi gra ci o no pod ruč je. 
Ha ti še ri fi ma iz 1830. i 1833. ze mlja je do bi la sta tus va zal ne kne že vi ne sa sa mo-
stal nom unu tra šnjom upra vom,1 što je une lo sta bil nost u po li tič ki i prav ni po re dak 

1 Ma ša Ku la u zov, „O gra đan skim pra vi ma i slo bo da ma u srp skim usta vi ma i za ko ni ma ,ˮ 
Zbor nik ra do va Prav nog fa kul te ta u No vom Sa du (Zbor nik ra do va PFNS) 2/2004, Tom I, 194.



i uči ni lo je po želj nom za sta nov ni štvo ko je je iz su sed nih tur skih obla sti be ža lo 
od zu lu ma i re pre sa li ja. Osim bez bed no snih raz lo ga, do se lja va nje stra na ca uslo-
vlje no je i eko nom skim raz lo zi ma, s ob zi rom na to da su sa uki da njem fe u da li zma 
u Sr bi ji stvo re ne pret po stav ke za br ži eko nom ski pro gres.2 Ve li ki ne is ko ri šće ni 
ze mlji šni re sur si i po tre ba da se oja ča voj ni, fi nan sij ski i pri vred ni po ten ci jal ze-
mlje, re zul ti ra li su či nje ni com da je Sr bi ja vo di la vr lo to le rant nu imi gra ci o nu 
po li ti ku, te su srp ski vla da ri po čev od kne za Mi lo ša bi li iz u zet no pred u sre tlji vi 
pre ma do se lje ni ci ma. 

2. RE STRIK TIV NE MO GUĆ NO STI STRA NA CA DA PO STA NU  
VLA SNI CI NE PO KRET NO STI NA TLU SR BI JE

To što su srp ske vla sti bla go na klo no gle da le na use lja va nje stra na ca u Sr bi ju, 
ni je isto vre me no zna či lo i mo guć nost da do se lje ni ci stek nu pra vo svo ji ne na ne-
po kret no sti ma. Već je u uka zu iz 1836. go di ne knez Mi loš ne dvo smi sle no iz ra zio 
re še nost da stran ci ne mo gu bi ti sop stve ni ci ne po kret no sti u Sr bi ji, a, uko li ko 
po se du ju „ne dvi ži ma do braˮ na srp skoj te ri to ri ji, du žni su da ih bez od la ga nja 
pro da ju.3 I pre do no še nja uka za srp ski su do vi su, po zi va ju ći se na Ha ti še rif iz 
1833. pre ma ko jem stra ni po da ni ci ni su mo gli bi ti vla sni ci ne po kret nih ima nja u 
Sr bi ji od bi ja li mol be usme re ne u tom prav cu.4 Ni srp skim po da ni ci ma ko ji bi za-
tra ži li ot pust iz srp skog po dan stva i pri jem u stra no dr ža vljan stvo ni je bi lo do zvo-
lje no da bu du vla sni ci ne po kret no sti na tlu Sr bi je, s ob zi rom na to da bi i oni, pre ma 
tek stu uka za iz 1836. mo ra li pro da ti ne po kret na do bra na do ma ćoj te ri to ri ji.5 Po seb-
nom ured bom po sve će nom pi ta nju srp skog dr ža vljan stva pre ci zi ra no je da se pi-
sme ni ot pust iz srp skog sa ži telj stva i bri sa nje pri ja vlje nog pre bi va li šta iz op štin skih 
spi sko va mo glo do bi ti tek na kon što bi pod no si lac mol be pro dao ne kret ni ne u Sr bi-
ji či ji je vla snik (čl. 13).6 Pret hod nim do ku men tom ni je bio ta ko ja sno opre de ljen 
re do sled ko ra ka za istu pa nje iz srp skog dr ža vljan stva, već je sa mo u vi še na vra ta 
na gla še no da stra nac ne mo že bi ti sop stve nik ne po kret no sti u Sr bi ji.

Od do se lje ni ka se oče ki va lo da stu pe u red srp skih po da ni ka ta ko što će se 
od re ći svog i po kre nu ti po stu pak za sti ca nje srp skog dr ža vljan stva. To je bio con-
di tio si ne qua non za sti ca nje ne po kret no sti u Sr bi ji i pr vi put je u prak si po me nut 

2 M. Ku la u zov, „Pra vi la obi čaj nog pra va o de o ba ma po ro dič nih za dru ga Ju žnih Slo ve na ,ˮ 
Zbor nik ra do va PFNS 2/2010, 281. 

3 Ukaz od 24. ok to bra 1836. go di ne, Zbor nik za ko na i ure da ba u Knja že stvu Sr bi ji, br. 30/1877.
4 Is prav ni če stvo Okru ži ja be o grad skog Knja zu 17. av gu sta 1835, nav. pre ma Bran ko Pe ru-

ni čić, Be o grad ski sud 1819-1839, Isto rij ski ar hiv Be o gra da, Be o grad 1964, 637.
5 Ukaz od 24. ok to bra 1836. go di ne, Zbor nik za ko na i ure da ba u Knja že stvu Sr bi ji, br. 30/1877. 
6 Ured ba o srb skom pri ro đe nju i o od pu šta nju Sr ba iz nji nog ote če stva od 8. apri la 1842, 

Zbor nik za ko na i ure da ba u Knja že stvu Sr bi ji, br. 30/1877.

Dr Ma ša M. Ku la u zov, Pravo stranaca da stiču nepokretna dobra u Srbiji... (str. 1021–1032)
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u pre go vo ri ma vo đe nim iz me đu srp skih vla sti i sak son skih po sla ni ka 1838. go di-
ne. Na i me, Sr bi ja je obi lo va la rud nim bo gat stvi ma i ra di nji ho ve eks plo a ta ci je 
po zva ni su is ku sni ru da ri iz Sak so ni je ko ji su tom pri li kom for mu li sa li uslo ve pod 
ko ji ma je dve sto ti ne nji ho vih po ro di ca bi lo sprem no da se do se li u Sr bi ju. Po red 
zaj ma i po re skih olak ši ca, imi gran ti su zah te va li da se za njih opre de li je dan zna-
ča jan ze mlji šni fond ko ji bi bio ras po re đen po gla va ma po ro di ca, ta ko da sva koj 
pri pad ne po se dam da na ora će ze mlje (čl. 7).7 Za uz vrat, oni su se oba ve za li da 
pri hva te srp sko dr ža vljan stvo, ali pod uslo vom da na kon pet go di na bo rav ka u Sr-
bi ji, u po gle du pra va i oba ve za bu du iz jed na če ni sa do mi cil nim sta nov ni štvom (čl. 
27).8 Ia ko pre go vo ri vo đe ni 1838. ni su da li traj ne re zul ta te ni ti je prav ni po lo žaj 
sak son skih ru da ra u Sr bi ji za kon ski re gu li san, zna čaj ni su jer po ka zu ju re zo lu tan 
stav srp skih vla sti da se stran ci ma ne do zvo li sti ca nje svo ji ne na ne po kret no sti ma.

Ide ja o osni va nju ne mač ke ko lo ni je u Sr bi ji po sto ja la je i za vre me vla da vi ne 
kne za Mi haj la Obre no vi ća i ta da je pr vi put uči njen pred log u prav cu kon kret ni jeg 
opre de lje nja te ri to ri je na ko joj bi se ko lo ni sti na se li li i ka rak te ri sti ka ze mlje ko ju 
bi za u ze li. Naj pre je Po pe či telj stvo fi nan si ja iz ve sti lo Knja za, a on po tom i So vjet, 
da u Alek si nač kom okru gu ima pro sto ra za ko lo ni za ci ju pe de set ne mač kih fa mi-
li ja,9 da bi se na kon to ga i Po pe či telj stvo vnu tre ni de la obra ti lo istom adre sa tu sa 
oba ve šte njem da bi se u Kra jin skom okru gu mo glo na se li ti če tr de set i pet fa mi li-
ja, a u Cr no reč kom i Gur gu so vač kom okru gu po pet.10 Tom pri li kom je i pre ci zi-
ra no da bi ko lo ni sti ma pri pa le pra vi telj stve ne li va de i nji ve11, pod ko ji ma su se 
pod ra zu me va la i ne ka da šnja tur ska ima nja či ji su vla sni ci po od red ba ma Ha ti še-
ri fa iz 1833. na pu sti li Sr bi ju.12

Naj ve ći broj do se lje ni ka či ni li su Cr no gor ci, ko ji su to kom či ta vog XIX ve-
ka pre la zi li u Sr bi ju u ma njim ili ve ćim gru pa ma. Raz log za ova ko in ten ziv ne 
imi gra ci o ne pro ce se ležao je u či nje ni ci da je Cr na Go ra, kao te ri to ri jal no ma la i 
oskud na u plod noj ze mlji pa ti la od agrar ne pre na se lje no sti. Ko lo ni sti su ma hom 
bi li ra ta ri, vr lo sla bog imov nog sta nja. Srp ske vla sti su pre ma imi gran ti ma bi le 
iz u zet no pred u sre tlji ve jer je dr žav ni in te res na la gao in ten ziv nu ko lo ni za ci ju sla-
bi je na sta nje nih obla sti. Do šlja ci su uglav nom na se lja va ni u Kra jin skom, Alek si-
nač kom i Gur gu so vač kom okru gu pri če mu su uži va li niz prak tič nih po vla sti ca. 
Ni su sno si li po re sku od go vor nost pr ve tri go di ne od do se lje nja, op šti ne su im 
po zajm lji va le no vac za use ve, a iz pra vi telj stve ne ka se po kla nja na im je od re đe na 

7 Zak te va nja Sak son skih po sla ni ka, Ar hiv Sr bi je (u da ljem tek stu: AS), fond Dr žav ni sa vet (u 
da ljem tek stu: DS), rol na (u da ljem tek stu: rn) 438/1838, list (u da ljem tek stu: l.) 3. 

8 Ibid, l. 6. 
9 Knjaz So vje tu 9. av gu sta 1841, AS, DS, rn 62/1841, l. 21. 
10 Knjaz So vje tu 12. sep tem bra 1841, AS, DS, rn 62/1841, l. 24.
11 One na ko ji ma je no si lac pra va svo ji ne uprav na (iz vr šna) vlast.
12 So vjet Na mje sni če stvu 29. no vem bra 1839, Zbor nik za ko na i ure da ba u Knja že stvu Sr bi-

ji, br. 30/1877.
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svo ta nov ca za na bav ku naj nu žni jih stva ri i sto ke.13 Na lič ni zah tev do se lje ni ci ma 
je odo bra va na i po moć u hra ni dok im „po se ja na hra na ne pri spe .ˮ14 

Kao re zul tat ova ko ma sov nih mi gra ci ja 10. ma ja 1854. do ne ta je ured ba ko-
ja je kao par ti ku lar no prav no pra vi lo va ži la sa mo za do se lje ne Cr no gor ce. Ovom 
ured bom jed no o bra zno je re gu li san prav ni po lo žaj do šlja ka iz Cr ne Go re, ko ji su 
mo gli ra ču na ti na po moć u hra ni, 1 ce sar ski du kat na ime put nog tro ška i 600 
gro ša čar šij skih iz pra vi telj stve ne ka se po zajm lje nih bes ka mat no na 10 go di na za 
na bav ku naj nu žni jeg oru đa za rad i sto ke. Po vrh to ga, ko lo ni sti su bi li oslo bo đe ni 
svih op štin skih i dr žav nih te re ta za tri go di ne (čl. 1, 3-6). U po gle du re gu li sa nja 
svo jin skih od no sa na ne po kret no sti ma, kao naj de li kat ni jeg i naj zna čaj ni jeg pi ta-
nja ve za nog za ko lo ni za ci ju srp skih te ri to ri ja, ured bom je pro pi sa no da će Po pe-
či telj stvo vnu tre ni de la opre de li ti okrug i srez u ko jem će se cr no gor ske fa mi li je 
na se li ti. Nji ma će bi ti do de lji va na i op štin ska i pra vi telj stve na ze mlja, bez raz li ke 
(čl. 2). Na po slet ku, knez pre po ru ču je da okru žno na čel stvo pod stak ne do ma će 
sta nov ni štvo u sre zu u ko jem će se do se lje ni ci na sta ni ti da im, kao si ro ma šnim i 
skrom nim lju di ma, pru ži svu po treb nu brat sku i hri šćan sku po moć, na ro či to do-
bro do šlu u po čet ku (čl. 7).15 

Po pe či telj stvo fi nan si ja je već idu će go di ne po do no še nju ured be skre nu lo 
pa žnju So vje tu i kne zu na prav ne pra zni ne u njoj, u pr vom re du u po gle du ro ka u 
ko jem se do se lje nim Cr no gor ci ma mo ra od re di ti me sto nji ho vog stal nog bo rav ka 
i vre men skog pe ri o da unu tar ko jeg se oni mo gu od ma ra ti u me stu nji ho vog pre-
la ska u Sr bi ju do upu ći va nja u kraj nje od re di šte. Po pe či telj stvo je isto ta ko sma-
tra lo da je ko ri sno da se do se lje ni ci ma da je sa mo op štin ska a ne i pra vi telj stve na 
ze mlja, što je knez uva žio i u na ve de nom smi slu iz me nio pr vo bit ni tekst. No ve li-
ra nim čla nom 2 je pro pi sa no da se Cr no gor ci ma do de lju je sa mo op štin ska ze mlja, 
bi lo či sta, bi lo pod šu mom – utri na.16 Pred vi đe no je da Po pe či telj stvo vnu tre ni 
de la od mah po do no še nju iz me na i do pu na opre de li okru ge i sre zo ve gde će se 
Cr no gor ci na se lja va ti, i da se oni u njih upu ću ju po sle tri da na od mo ra.17 

Plan sko na se lja va nje Cr no go ra ca re zul ti ra lo je 1855. go di ne na stan kom Pe-
tro vog Se la, cr no gor skog na se lje nič kog me sta u pla ni ni Mi roč, po kraj re ke Ko so-
vi ce u Klju ču u Ne go tin skoj kra ji ni.18 Na čal ni če stvo Kra jin skog okru ga je na 
zah tev Po pe či telj stva vnu tre ni de la pod ne lo pi sme no mi šlje nje u ko jem se na vo di 

13 Po pe či telj stvo vnu tre ni de la Knja zu 3. ma ja 1854, AS, DS, rn 167/1854; B. Pe ru ni čić, Ze-
mlji šna svo ji na u Sr bi ji 1815-1845, Pri vred ni pre gled, Be o grad 1977, 27. 

14 Pred stav ni če stvo Knja že sko So vje tu 22. fe bru a ra 1855, AS, DS, rn 118/1855.
15 Ured ba od 10. ma ja 1854, Sbor nik za ko na i ured ba i ured be ni uka za iz da ni u Knja že stvu 

Sr bi ji, br. 8/1856.
16 Li va da, pa šnjak, neo bra đe no ze mlji šte, na pu šte na nji va.
17 Re še nje od 7. ma ja 1855, Sbor nik za ko na i ured ba i ured be ni uka za iz da ni u Knja že stvu 

Sr bi ji, br. 8/1856.
18 Mi loš Ja go dić, Na se lja va nje Kne že vi ne Sr bi je 1861-1880, Isto rij ski in sti tut – po seb na iz-

da nja, knji ga 47, Be o grad 2004, 31.
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da se u tom me stu mo že udob no sme sti ti do sto cr no gor skih po ro di ca, s ob zi rom 
na to da su dva de set pret hod no na se lje nih fa mi li ja iz Cr no reč kog okru ga re še njem 
iz 1843. ras po re đe ne u dru ga se la, ta ko da se stvo rio slo bo dan pro stor za na se lja-
va nje u ve ćem obi mu.19 Ov de je naj pre na se lje no 30, a po tom još 34 fa mi li je, ali 
i po red ova ko in ten ziv ne imi gra ci je okru žne vla sti ni su bi le na ro či to ope ra tiv ne 
i efi ka sne ka da je u pi ta nju do de la ze mlje ko lo ni sti ma. Do se lje ni ci su na par ce la-
ci ju ze mlji šta če ka li i po go di nu da na, za ko je vre me ni su mo gli ni šta da ra de, da 
bi im po tom bi la do de lji va na ze mlja pod krup nom go rom, ko ju bi te škom mu kom 
is kr či li i spre mi li za use ve.20 Ia ko su do se lje ni ci po ti ca li iz brd skih pre de la Cr ne 
Go re i Her ce go vi ne te se na se lja va nje u pla nin skim obla sti ma is toč ne Sr bi je či ni-
lo za njih kli mat ski naj po god ni jim, oni če sto ni su bi li za do volj ni kva li te tom do-
de lje nog ze mlji šta. Srp ske vla sti su ih, pak, sma tra le ot por nim i ži la vim i sa mim 
tim po god nim za na se lja va nje u po gra nič nim kra je vi ma ra di od bra ne gra ni ca i 
ba vlje nja po ljo pri vre dom u pla nin skim obla sti ma.21 Ka ko je u dr žav nom i pri vred-
nom in te re su bi lo da ko lo ni zo va ne cr no gor ske po ro di ce traj no na sta ne do de lje ne 
im obla sti, okru žno na čel stvo je u to ku ne rod nih go di na na raz ne na či ne na sto ja-
lo da de sti mu li še nji hov po vra tak u za vi čaj. Ta ko je sta nov ni ci ma Pe tro vog Se la 
to kom ve li kih su ša 1861. i 1862. go di ne ne sa mo do de lje na hra na iz op štin skih 
ko še va, već su im i opro šte na sva po re ska du go va nja.22 S ob zi rom na to da je Sr-
bi ja to kom ce log XIX ve ka vo di la imi gra ci o nu po li ti ku, po moć je pru ža na i pre-
be gli ca ma ko je su na srp sku te ri to ri ju pre la zi le bez pret hod nog spo ra zu ma i put-
nih is pra va,23 kao i oni ma ko ji se ni su nig de traj no na sta ni li.24

Ipak, i po red broj nih po re skih olak ši ca i nov ča ne po mo ći ne ret ko su do se lje-
ni ci iz ra ža va li že lju da se vra te u za vi čaj. Na ro či to oni iz Bje lo pa vli ća i Br đa na 
na sta nje ni u Kla do vu, na vo de ći da su oni gor ski i brd ski na ro di ko ji ni su na vi kli 
na rav ni čar sku ze mlju bez ob zi ra na to što im je do de ljen zna ča jan ze mlji šni fond. 
Na i me, ko lo ni sti ma je bi lo na me nje no, po red pla ce va za ku će, još po tri lan ca 
ora će i dva lan ca ze mlje za li va de, i po vrh to ga još i je dan la nac bra ni ka25 ra di 

19 So vjet Knja zu 22. ju na 1855, AS, fond Mi ni star stvo ino stra ni de la – Vnu tre no ode lje nje 
(u da ljem tek stu: MID-V), 1855, fa sci kla (u da ljem tek stu: f.) II, 200. 

20 Po pe či telj stvo fi nan si ja So vje tu 24. mar ta 1861, AS, DS, rn 471/1861.
21 Đo ko D. Pe jo vić, Cr na Go ra u do ba Pe tra I i Pe tra II: osni va nje dr ža ve i uslo vi nje nog 

raz vit ka, Na rod na knji ga, Be o grad 1981, 423-426.
22 Dr žav ni so vjet mi ni stru fi nan si ja 4. fe bru a ra 1865, AS, DS, rn 48/1865. 
23 Na pred log knja že skog pred stav ni ka, po pe či te lja ino stra ni de la, Knjaz je odo brio iz pra vi-

telj stve ne ka se Cr no gor ci ma iz Va so je vi ća pre be glim na Go li ju u Užič kom okru gu 214 cvan ci ka 
dnev no u to ku me sec da na. – Knjaz So vje tu 7. av gu sta 1861, AS, DS, rn 982/1861. 

24 Na pred log mi ni stra fi nan si ja So vjet je do šlja ci ma iz Cr ne Go re Mar ku Đor đe vi ću i nje go-
vom si nu Jo va nu Mar ko vi ću ko ji su naj pre do šli u Kra gu je vac, da bi po tom pre šli u Ce ro vac u Sme-
de rev skom okru gu, pa za tim u Ča čan ski okrug, i na kra ju se vra ti li u Kra gu je vac zbog sla bog imov-
nog sta nja opro stio sve dan ke i pri re ze od Mi tro va dne 1862/3 do Đur đe va dne 1865. – Dr žav ni so vjet 
mi ni stru fi nan si ja 8. apri la 1867, AS, DS, rn 164/1867.

25 Za bran, ogra đe ni deo šu me.
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nu žnog uži va nja. Ia ko je ze mlja bi la iz da šna i po obi mu i po kva li te tu, oni su go-
to vo jed no gla sno iz ra zi li že lju da se vra te u ote če stvo. Ne ko li ci na njih za tra ži la 
je da ih na se le u pla nin skim pre de li ma is toč ne Sr bi je, u Pe tro vom Se lu, ali je Po-
pe či telj stvo vnu tre ni de la tim po vo dom za u ze lo stav da ne po sto ji pri vred ni in te-
res da se to li ki broj lju di na sta nju je u ne plod nim pla nin skim pre de li ma, oskud nim 
u ob ra di voj ze mlji. Sto ga je od lu če no da se Cr no gor ci ot pra ve o sop stve nom tro-
šku ta mo oda kle su i do šli, na kon što vra te pra vi telj stve no bla go de ja ni je26 ko je im 
je da to kao pot po ra za na se lja va nje.27 Je di no ni je bi lo re še no da li ono ob u hva ta 
po red 600 čar šij skih gro ša i je dan ce sar ski du kat ko ji im je dat na ime put nog 
tro ška ka da su do la zi li u Sr bi ju, i da li se po me nu tim Cr no gor ci ma mo gu vi zi ra ti 
pa so ši pre ko Tur ske, i to Ni ša.28 Po li caj no ode le nje re ši lo je da se za gra nič ni pa-
so ši mo gu Cr no gor ci ma iz da va ti pre ko Ni ša i Ska dra za Bo ku Ko tor sku.29 

Osim to ga što im ni su od go va ra la svoj stva do de lje ne ze mlje Cr no gor ci se 
če sto ni su ni ose ća li do bro do šlo u ko lo ni zo va nim kra je vi ma, što je isto ta ko bio 
raz log za po vra tak u za vi čaj. Ia ko su srp ske vla sti u vi še na vra ta ape lo va le na do-
mi cil no sta nov ni štvo da ko lo ni ste pri ma ju kao svo ju bra ću, ži te lji po je di nih se la 
su iz ri či to zah te va li od lo kal nih pred stav ni ka vla sti da ne na se lja va ju Cr no gor ce 
u nji ho vim me sti ma.30 I sa mi srp ski or ga ni su bi li sve sni pro ble ma ko je bi stvo rio 
su ži vot do ma ćeg i do se lje nog sta nov ni štva pa su do sled no in si sti ra li na to me da 
ne ka me sta osta nu et nič ki či sta.31 

Još ve ći ko lo ni za ci o ni po du hvat od onog sa Cr no gor ci ma spro ve den je sa ba-
nat skim ži vljem, za ko je je pred vi đe no da se naj ve ćim de lom, čak 150 fa mi li ja na-
se le u Kla do vu Kra jin skog okru ga, a osta le u Đu pri ji, Alek si nač kom i Po ža re vač kom 
okru gu. Za ka ta star sko pre me ra va nje i par ce la ci ju ze mlji šta na me nje nog imi gran-
ti ma opre de lje na je su ma od 50 ta li ra.32 Ko lo ni sti ma je naj pre po zajm lje no 2700 
fo rin ti sre bra 1857. go di ne, a dve go di ne ka sni je još 5000 fo rin ti sre bra ka ko bi 
mo gli da do vr še za po če te ku će, ko je bi slu ži le kao sred stvo obez be đe nja zaj ma.33 

26 Do bro čin stvo.
27 So vjet Knja zu 22. apri la 1855, AS, MID-V, 1855, f. II, 200.
28 Na čal nik Eko no mi če skog ode le nja Po li caj nom ode le nju 25. ja nu a ra 1857, AS, fond Mi ni-

star stvo unu tra šnji de la – Po li caj no ode le nje (u da ljem tek stu: MUD-P), 1857, f. I, 114, l. 1.
29 Ode le nje Po li caj no Ode le nju Eko no mi če skom 9. fe bru a ra 1857, AS, MUD-P, 1857, f. I, 114, l. 2.
30 Ta ko su ži te lji se la Bu leč na sre za Pa ra ćin skog okru ga Ću prij skog mo li li Nje go vu Sve tlost 

Knja za da se Cr no gor ci u nji ho vu bre zo vi nu ne do se le, pa je Knja že sko pred stav ni če stvo po kne-
že voj za po ve sti po sla lo Po pe či telj stvu vnu tre ni de la pred met nu mol bu na da lji po stu pak. – Za stup-
nik Knja že skog pred stav ni ka i Po pe či te lja ino stra ni de la Po pe či telj stvu vnu tre ni de la 21. apri la 
1860, AS, MUD-P, 1860, f. IV, 64, l. 1. 

31 Za to je So vjet 1855. od bio pred log Na čal ni če stva okru ga Kra jin skog da se u Pe tro vo Se lo 
vra ti 20 fa mi li ja ko je su tu naj pre bi le do se lje ne a po tom ras po re đe ne u dru ga me sta, uz ar gu men ta-
ci ju da bi ta kvo re še nje, ia ko mo žda pra ved ni je po ote če stve ne po ro di ce, stvo ri lo niz prak tič nih 
pro ble ma. – So vjet Knja zu 22. ju na 1855, AS, MID-V, 1855, f. II, 200. 

32 Po pe či telj vnu tre ni de la So vje tu 3. av gu sta 1857, AS, DS, rn 541/1857. 
33 Po pe či telj vnu tre ni de la So vje tu 12. fe bru a ra 1859, AS, DS, rn 68/1859.

Dr Ma ša M. Ku la u zov, Pravo stranaca da stiču nepokretna dobra u Srbiji... (str. 1021–1032)



Zbornik radova Pravnog fakulteta u Novom Sadu, 3/2017

1027

Za raz li ku od Ba na ća na ko ji su si ste mat ski i plan ski na se lja va ni, Po pe či telj-
stvo fi nan si ja iz ve šta va 1861. So vjet da je u po sled nje dve – tri go di ne po ve ćan 
broj pre be gli ca iz Tur ske ko je je Knja že sko pra vi telj stvo na sve mo gu će na či ne 
na sto ja lo da od vra ti od pre be ga va nja in si sti ra ju ći na ga ran ci ja ma od po gra nič nih 
tur skih vla sti da će po vrat ni ci bi ti do bro pri mlje ni i da ne će zbog bek stva tr pe ti 
štet ne po sle di ce. Ia ko je Por ta pro gla si la op štu am ne sti ju, ni ko od be gu na ca se 
ni je vra tio već su i da lje ma sov no pre be ga va li u Sr bi ju za jed no sa že na ma, de com 
i po kuć stvom. Sto ga je Po pe či telj stvo pred lo ži lo So vje tu da im se ustu pi op štin ska 
ze mlja za na se lja va nje u op šti na ma uda lje nim od gra ni ce. Ko lo ni sti bi bi li oslo-
bo đe ni od svih op štin skih i dr žav nih te re ta pr ve dve go di ne, a ustu plje nu ze mlju 
ne bi mo gli za du ži ti ni pro da ti pet na est go di na.34 Re še no je da se sva koj fa mi li ji 
do se lje ni ka osim kuć nog pla ca do de li još dva do šest ju ta ra ze mlje u za vi sno sti 
od bro ja čla no va po ro di ce, a po vrh to ga i hra na iz op štin skih ko še va i no vac za 
na bav ku oru đa za rad i za grad nju kućâ. No vac bi bio po zajm ljen iz be gli ca ma iz 
Tur ske iz op štin ske ka se, pr ve tri go di ne bes ka mat no, a iz nos bi opre de li la nad-
le žna vlast za jed no sa do tič nim kme to vi ma i op šti na ri ma, s tim što on sva ka ko 
ne bi pre la zio 500 gro ša čar šij skih.35 Pre be gli ce su 1863. oslo bo đe ne svih po re skih 
oba ve za i op štin skih pri re za za još go di nu da na.36 

Po se do va nje ze mlje, me đu tim, ni je bi lo neo p ho dan uslov za oslo bo đe nje od 
oba ve za pre ma dr ža vi. So vjet je 1865. na pred log Na čel ni če stva okru ga Ša bač kog 
opro stio sav du go va ni da nak i škol ski pri rez iz be gli ca ma iz Bo sne za pro te kle dve 
go di ne od ka da su se na sta ni li u Šap cu. Oni su kao nad ni ča ri ob ra đi va li tu đu ze-
mlju i ta ko iz dr ža va li svo je po ro di ce jer ni su ima li ni ka kvog svog ima nja, te su 
im zbog vr lo te škog ma te ri jal nog sta nja ot pi sa ni svi du go vi.37 

Do se lje ni ci su mo gli uži va ti be ne fi ci je na srp skoj te ri to ri ji je di no uko li ko su 
po kre nu li po stu pak za pri jem u srp sko sa ži telj stvo. Za sve vre me tra ja nja mi gra-
ci o nih pro ce sa srp ske vla sti su do sled no in si sti ra le na to me da stran ci ne mo gu 
bi ti vla sni ci ne po kret no sti na tlu Sr bi je. Za to je 1855. od ba če na ini ci ja ti va za osni-
va nje ne mač kih ili slo ven skih na se o bi na, o če mu je, zbog hit no sti i zna ča ja pi ta-
nja ras pra vljao Mi ni star ski sa vet. On je za klju čio da bi stra ne na se o bi ne do ne le 
Sr bi ji vi še šte te ne go ko ri sti, s ob zi rom na to da bi do šlja ci, za hva lju ju ći svo jim 
sred stvi ma, tru du i zna nju ste kli ve li ke ba šti ne i stvo ri li srp ski pro le ta ri jat li šiv ši 
do mi cil no sta nov ni štvo ima nja, a Sr bi ju pred no sti ko je uži va od rav no mer no ras-
po de lje nih ne po kret nih do ba ra. Da kle, i tom pri li kom je is tak nu to da, ia ko po sto-
ji po tre ba za na se lja va njem ret ko na sta nje nih obla sti, ona ni ka ko ne mo že ugro-
zi ti opre de lje nje da sa mo srp ski ži te lji mo gu bi ti sop stve ni ci ne po kret nih do ba ra.38 

34 Po pe či telj stvo fi nan si ja So vje tu 1. apri la 1861, AS, DS, rn 439/1861. 
35 Knjaz Dr žav nom so vje tu 16. ok to bra 1861, AS, DS, rn 439/1861.
36 Dr žav ni so vjet Po pe či te lju fi nan si ja 2. av gu sta 1863, AS, DS, rn 269/1863. 
37 Dr žav ni so vjet 21. av gu sta 1865, AS, DS, rn 370/1865.
38 So vjet Knja zu 31. ok to bra 1855, AS, MID-V, 1855, f. III, 150.



Stav da stran ci ne mo gu bi ti vla sni ci ne po kret no sti u Sr bi ji ne dvo smi sle no je za-
u zet i u sud skoj prak si po vo dom tu žbi ko je su od bi ja ne kao neo sno va ne uko li ko 
je stra ni dr ža vlja nin na sto jao da do ka že svo jin sko pra vo na ne kret ni ni ko ja se 
na la zi la na do ma ćoj te ri to ri ji.39

Pr vi akt za kon ske sna ge ko jim je na je do o bra zan na čin nor mi ran prav ni po lo-
žaj do šlja ka u Sr bi ji je Za kon o naseljenju stra na ca do net 1865. go di ne. Već u čl. 1 
pro pi sa no je da, bez iz u zet ka, stra ni ze mlje del ci ko ji bi se hte li na sta ni ti u Sr bi ji 
mo ra ju naj pre stu pi ti u srp sko sa ži telj stvo i o to me do bi ti uve re nje od mi ni stra unu-
tra šnjih de la. Zbog če stih su ko ba iz me đu pri do šli ca i do mi cil nog sta nov ni štva, 
pred vi đe no je da se ko lo ni sti do se lje ni u ve ćim gru pa ma od 10 do 50 po ro di ca ne 
na sta nju ju u već po sto je ćim op šti na ma i se li ma, već da obra zu ju no ve op šti ne ili 
osni va ju no va na se lja (čl. 3). Sva ka fa mi li ja do bi la bi do tri ju tra či ste ze mlje i ze mlje 
za kr če nje, s tim što bi se, ako je ku ća za dru žna, na sva kog ože nje nog za dru ga ra 
do da la još tre ći na go re ozna če nog pro sto ra ze mlje. Po red to ga, sva koj po ro di ci pri-
pa la bi i ku ća, naj nu žni ji alat, oru đe za rad i sto ka, po moć u hra ni i 120 gro ša u 
go to vom nov cu (čl. 6), a bi li bi i oslo bo đe ni od svih dr žav nih te re ta za pet go di na, 
dok bi op štin ske te re te mo ra li od mah sno si ti, i voj nu slu žbu od mah vr ši ti u van red-
nim okol no sti ma (čl. 11). Na svoj do de lje noj imo vi ni imi gran ti su ima li plo do u ži-
va nje pr vih pet na est go di na, da bi tek po pro te ku tog ro ka po sta li pra vi sop stve ni ci 
svih svo jih do ba ra. Za vre me tog pet na e sto go di šnjeg pe ri o da ti tu la ri ovla šće nja 
ni su mo gli ima nje pro da ti ni ti za du ži ti, ali ni je bi lo is klju če no na sle đi va nje po se da, 
pod uslo vom da de ca pre u zmu pra va i oba ve ze svog oca (čl. 7 i 10).40 

Na kon što je Sr bi ja do bi la te ri to ri jal no pro ši re nje na Ber lin skom kon gre su, 
ja vi la se po tre ba za do no še njem no vog Za ko na o na se lja va nju ko ji bi nor mi rao 
uslo ve pod ko ji ma se srp sko i stra no sta nov ni štvo mo že na sta nji va ti u no vo o slo-
bo đe nim pre de li ma. Stra ni sa ži te lji ko ji su že le li da se na sta ne u Sr bi ji mo ra li su 
naj pre stu pi ti u srp sko po dan stvo i o to me pri ba vi ti re še nje mi ni stra fi nan si ja (čl. 
4). Sva ka po ro di ca do se lje ni ka – ze mljo rad ni ka do bi ja la je do 4 hek ta ra ze mlje za 
ob ra du i dve hi lja de kva drat nih me ta ra za kuć no ze mlji šte, s tim što je, uko li ko 
je ku ća za dru žna, ima la pra vo na do dat nih 2 hek ta ra ob ra di ve ze mlje po sva koj 
mu škoj gla vi sta ri joj od 16 go di na. Za na tli je su do bi ja le sa mo po 1 hek tar ze mlje 
za ob ra du, i po vrh to ga još i ze mlji šte i po treb nu gra đu za ku ću (čl. 5). Na čin sti-
ca nja svo ji ne i na sle đi va nja do bi je nog ze mlji šta ni je pro me njen u od no su na pret-

39 Ta ko je po vo dom jed nog vla snič kog spo ra iz me đu au strij skog po da ni ka Di mi tri ja La za-
re vi ća i nje go ve že ne Cve te, gde se že na po zi va la na to da joj je knez Mi loš do zvo lio da bu de 
sop stve nik ku će, So vjet iz ve stio kne za Alek san dra Ka ra đor đe vi ća da že na sle di dr ža vljan stvo 
mu ža, i da sto ga knez Mi loš ni je imao ni ka kav in te res da njoj kao stra noj dr ža vljan ki dâ da bu de 
vla sni ca ku će, s ob zi rom na to da stran ci ne mo gu bi ti vla sni ci ne po kret no sti na tlu Sr bi je. – So vjet 
Knja zu 18. ok to bra 1855, AS, MID-V, 1855, f. III, 113. 

40 Za kon o na se lje nju stra na ca od 10. fe bru a ra 1865, Zbor nik za ko na i ured ba iz da ni u Knja-
že stvu Sr bi ji, br. 18/1865. 
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hod ni za kon (čl. 6). Do šlja ci bi bi li oslo bo đe ni od svih dr žav nih, sre skih i okru žnih 
te re ta osim škol skog pri re za za tri go di ne, dok bi, kao i po pret hod nom za ko nu, 
op štin ske te re te mo ra li od mah sno si ti i voj nu du žnost od mah vr ši ti uko li ko na-
stu pe van red ne okol no sti (čl. 7).41 Za pra vo je no vi Za kon o na se lja va nju iz 1880. 
u ve li koj me ri re pro du ko vao pret hod ni, i do net je u pr vom re du sa ci ljem da se 
prav no ure di na sta nji va nje u pri po je nim okru zi ma. 

3. LI BE RAL NI JI RE ŽIM STI CA NJA NE PO KRET NO STI  
U SR BI JI 

Od stu pa nje od ri gid nog sta va da su srp ski dr ža vlja ni is klju či vi no si o ci pra va 
svo ji ne na ne po kret no sti ma usle di lo je naj pre kroz pro ši re nje svo jin sko prav nih 
ovla šće nja onih ka te go ri ja sta nov ni ka ko je su već mo gle bi ti sop stve ni ci ne po-
kret nih do ba ra. U Sr bi ji su to od sta nov ni ka ko ji ni su pra vo slav ne ve ro i spo ve sti 
bi li je di no Je vre ji. Oni su mo gli po se do va ti ne kret ni ne u unu tra šnjo sti be o grad skog 
šan ca, ali su 1856. za tra ži li, po zi va ju ći se na či nje ni cu da je Por ta pro gla si la na-
če lo rav no prav no sti svih ži te lja i slo bo du ve ro za ko na, da se pro ši re nji ho va vla-
snič ka pra va. U tom smi slu mo li li su Knja za da im do zvo li sti ca nje ne po kret no sti 
i u se li ma u unu tra šnjo sti Sr bi je, ka ko bi mo gli zi da ti ku će i ob ra đi va ti ze mlju, jer 
ne mo gu svi da ži ve u Be o gra du.42 Ka ko su ze malj ski in te re si i po li tič ke okol no-
sti na la ga le hit no re še nje ovog pi ta nja, mol ba Je vre ja je vr lo br zo uze ta u pre tres, 
i, na kon što je Upra vi telj stvo va ro ši Be o gra da do sta vi lo Po pe či telj stvu vnu tre ni 
de la spi sak svih Je vre ja na sta nje nih u Be o gra du, Knjaz im je odo brio ista pra va 
u pred gra đi ma kao i u unu tra šnjo sti be o grad skog šan ca. Nji hov zah tev da im se 
do zvo li sti ca nje i slo bod no ras po la ga nje ne po kret no sti ma iz van be o grad ske va-
ro ši ni je usvo jen.43

Po pe či telj stvo fi nan si ja, Dr žav ni so vjet, Na rod na skup šti na i Knjaz raz mo-
tri li su 1861. Ured bu o Je vre ji ma i tom pri li kom su svi vr hov ni or ga ni vla sti jed-
no gla sno oce ni li da po me nu ta ured ba tre ba da osta ne na sna zi, i da i ubu du će ne 
tre ba do zvo li ti Je vre ji ma na sta nji va nje i sti ca nje ne po kret no sti u unu tra šnjo sti 
Sr bi je. Uko li ko su ne ki od pri pad ni ka je vrej ske ve ro i spo ve sti po slo vu ra ni je va-
že ćih pro pi sa po sta li vla sni ci ne po kret nih do ba ra u unu tra šnjo sti ne će im bi ti 
od u ze ta već ste če na pra va, jer bi to bi lo i ne za ko ni to i ne pra vič no, a sva ka ko ne 
bi bi lo ni u du hu pro kla mo va nog prin ci pa ne pri ko sno ve no sti pri vat ne svo ji ne.44 

41 Za kon o na se lja va nju od 3. ja nu a ra 1880, Zbor nik za ko na i ure da ba iz da nih u Knja že stvu 
Sr bi ji, br. 35/1880. 

42 Knja že ski pred stav nik Po pe či telj ino stra ni de la So vje tu 16. fe bru a ra 1856, AS, DS, rn 
682/1856.

43 Knjaz So vje tu 30. ok to bra 1856, AS, DS, rn 682/1856.
44 Knjaz Dr žav nom so vje tu 4. no vem bra 1861, AS, DS, rn 496/1861.
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Sva ogra ni če nja svo jin skih pra va Je vre ja u Sr bi ji uki nu ta su od red ba ma Ber-
lin skog kon gre sa. Na i me, kao re zul tat žal bi je vrej ske za jed ni ce, da va nje ne za vi-
sno sti Sr bi ji bi lo je uslo vlje no pri zna va njem pu ne ver ske, po li tič ke i prav ne jed-
na ko sti pri pad ni ci ma svih kon fe si ja (čl. XXXIV i XXXV).45 Ka ko su su do vi i 
da lje pri me nji va li ra ni je va že će re strik tiv ne pro pi se i od bi ja li da po tvr đu ju ta pi je 
Je vre ji ma na ne po kret na do bra, mi ni star prav de je bio pri nu đen da in ter ve ni še 
1884. i po zo ve su do ve na po što va nje mak si me lex po ste ri or de ro gat le gi pri o ri. 
Pri to me se on osvr nuo i na to da je Sr bi ja u me đu vre me nu za klju či la bi la te ral ne 
kon ven ci je i me đu na rod ne ugo vo re sa go to vo svim naj va žni jim evrop skim dr ža-
va ma, čak i sa SAD,46 ko je su ra ti fi ka ci jom u Skup šti ni do bi le za kon sku sna gu, i 
u ko ji ma je pred vi đe no da dr ža vlja ni dr ža ve pot pi sni ce ima ju pra vo da pri ba vlja-
ju ne po kret na do bra u Sr bi ji pod istim uslo vi ma pod ko jim i do ma ći dr ža vlja ni i 
dr ža vlja ni naj po vla šće ni jeg na ro da.47 I u na red nom pe ri o du Sr bi ja je na sta vi la da 
za klju ču je tr go vin ske ugo vo re sa stra nim ze mlja ma gde je pred vi đe no da dr ža-
vlja ni dru ge stra ne ugo vor ni ce slo bod no sti ču ne po kret no sti i ras po la žu nji ma na 
tlu Sr bi je prav nim po slo vi ma in ter vi vos i mor tis ca u sa, na ba zi re ci pro ci te ta i uz 
pri me nu kla u zu le naj po vla šće ni je na ci je.48

45 Član ci Ugo vo ra Ber lin skog od 1/13. ju la 1878. od no sni na Sr bi ju, Zbor nik za ko na i ure-
da ba iz da nih u Knja že stvu Sr bi ji, br. 33/1878. 

46 Čl. 3 Kon ven ci je o kon sul stvu i o na sta nji va nju iz me đu Sr bi je i Ita li je od 28. ok to bra (9. 
no vem bra) 1879, Zbor nik za ko na i ure da ba iz da nih u Knja že stvu Sr bi ji, br. 35/1880; Čl. I Ugo vo ra 
o pri ja telj stvu i o tr go vi ni iz me đu Sr bi je i Ve li ke Bri ta ni je od 26. ja nu a ra (7. fe bru a ra) 1880, Zbor-
nik za ko na i ure da ba iz da nih u Knja že stvu Sr bi ji, br. 35/1880; Čl. II i III Ugo vo ra o tr go vi ni iz me-
đu Sr bi je i Au stro-Ugar ske od 24. apri la (6. ma ja) 1881, Zbor nik za ko na i ure da ba u Kra lje vi ni 
Sr bi ji, br. 37/1882; Čl. I i II Tr go vin skog ugo vo ra iz me đu Sr bi je i Uje di nje nih Dr ža va Ame rič kih 
od 2/14. ok to bra 1881, Zbor nik za ko na i ure da ba u Kra lje vi ni Sr bi ji, br. 38/1883; Čl. I i II Tr go vin-
skog ugo vo ra iz me đu Sr bi je i Grč ke od 19. ma ja 1882, Zbor nik za ko na i ure da ba u Kra lje vi ni Sr-
bi ji, br. 38/1883; Čl. II i III Tr go vin skog ugo vo ra iz me đu Sr bi je i Ne mač ke od 25. de cem bra 1882. 
(6. ja nu a ra 1883.), Zbor nik za ko na i ure da ba u Kra lje vi ni Sr bi ji, br. 39/1883; Čl. 2 i 3 Ugo vo ra o 
pri ja telj stvu, tr go vi ni i plo vid bi iz me đu Sr bi je i Fran cu ske od 18. ja nu a ra 1883, Zbor nik za ko na i 
ure da ba u Kra lje vi ni Sr bi ji, br. 39/1883.

47 Ras pis mi ni stra prav de svi ma pr vo ste pe nim su do vi ma od 24. ma ja 1884, Zbor nik za ko na 
i ure da ba u Kra lje vi ni Sr bi ji, br. 40/1884. 

48 Čl. 4 i 7 Tr go vin skog ugo vo ra iz me đu Sr bi je i Bel gi je od 5/17. ja nu a ra 1885, Zbor nik za-
ko na i ure da ba iz da tih u Kra lje vi ni Sr bi ji, br. 41/1885; Čl. II i III Za ko na o tr go vin skom ugo vo ru 
iz me đu Sr bi je i Au stro-Ugar ske od 28. ju la (9. av gu sta) 1892, Zbor nik za ko na i ure da ba u Kra lje-
vi ni Sr bi ji, br. 49/1895; Čl. II i III Za ko na o ugo vo ru iz me đu Sr bi je i Ne mač ke o tr go vi ni i ca ri ni 
od 20. de cem bra 1892. (1. ja nu a ra 1893.), Zbor nik za ko na i ure da ba u Kra lje vi ni Sr bi ji, br. 49/1895; 
Čl. 2-4 Za ko na o tr go vin skom i plo vid be nom ugo vo ru iz me đu Sr bi je i Ru si je od 15. ok to bra 1893, 
Zbor nik za ko na i ure da ba u Kra lje vi ni Sr bi ji, br. 49/1895; Čl. 1 i 4 Tr go vin skog ugo vo ra iz me đu 
Sr bi je i Bu gar ske od 16. fe bru a ra 1897, Zbor nik za ko na i ure da ba u Kra lje vi ni Sr bi ji, br. 52/1899; 
čl. II Za ko na o tr go vin skom ugo vo ru iz me đu Sr bi je i Au stro-Ugar ske, Zbor nik za ko na i ure da ba 
u Kra lje vi ni Sr bi ji, br. 63/1910. 
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4. ZA KLJU ČAK

Kroz ce lu isto ri ju Sr bi je XIX ve ka mo guć no sti stra na ca da sti ču ne po kret-
no sti bi le su i osta le kraj nje re strik tiv no po sta vlje ne. Za sve vre me dok je Sr bi ja 
ima la sta tus va zal ne kne že vi ne pr va i neo p hod na pret po stav ka da stran ci po sta nu 
sop stve ni ci ze ma lja i ku ća na do ma ćem tlu bi la je pri jem u srp sko po dan stvo. 
Sva ka ini ci ja ti va za osni va nje stra nih na se o bi na na do ma ćem tlu oce nje na je štet-
nom po dr žav ne i stra te ške in te re se i sto ga od ba če na, ia ko bi na se lja va nje stra na-
ca iz raz vi je ni jih ze ma lja ne sum nji vo ubr za lo pri vred ni rast. Tek na kon Ber lin skog 
kon gre sa na ko jem je Sr bi ja ste kla su ve re ni tet, ne za vi snost i me đu na rod no pri-
zna nje za klju če ne su kon ven ci je i ugo vo ri sa po je di nim dr ža va ma pu tem ko jih su 
stra ni dr ža vlja ni ste kli pra vo da po se du ju ne po kret no sti u Sr bi ji. Me đu tim, i ta 
mo guć nost je uvek bi la uslo vlje na uza jam no šću i ni je bi la pred vi đe na u od no si ma 
sa svim dr ža va ma sa ko ji ma je Sr bi ja us po sta vi la bi la te ral ne od no se.49 Ia ko je 
prav ni po lo žaj stra na ca bio re gu li san u dva na vra ta za kon skim ak ti ma 1865. i 
1880, ni u jed nom od ova dva do ku men ta ni je, pri li kom re gu li sa nja svo jin skih 
od no sa, bi la pred vi đe na mo guć nost da stran ci po sta nu sop stve ni ci ne po kret ne 
imo vi ne na tlu Sr bi je. To pi ta nje ni ka da ni je re gu li sa no unu tra šnjim prav nim ak-
ti ma do no še nim od stra ne srp ske skup šti ne, već sa mo za vr šnim ak ti ma me đu na-
rod nih kon gre sa i bi la te ral nim kon ven ci ja ma, uz is pu nje nje od re đe nih uslo va i 
kla u zu la, ta ko da se ni ne mo že go vo ri ti o op šte pri zna tom pra vu stra na ca da 
bu du sop stve ni ci ne po kret no sti u Sr bi ji XIX ve ka. 

49 Ilu stra ci je ra di, Kon ven ci ja o na sta nji va nju i kon sul stvu iz me đu Sr bi je i Švaj car ske od 
4/16. fe bru a ra 1888. uop šte ne po mi nje mo guć nost da dr ža vlja ni ze ma lja ugo vor ni ca sti ču ne po-
kret no sti na te ri to ri ji dru ge dr ža ve pot pi sni ce kon ven ci je. – Zbor nik za ko na i ure da ba u Kra lje vi-
ni Sr bi ji, br. 43/1888. Isto ta ko ni Tr go vin ska i kon su lar na po god ba iz me đu Sr bi je i Ho lan di je od 
5/17. ok to bra 1881, Zbor nik za ko na i ure da ba u Kra lje vi ni Sr bi ji, br. 37/1882, kao ni Za kon o tr go-
vin skom ugo vo ru iz me đu Sr bi je i Ru mu ni je od 19. fe bru a ra (3. mar ta) 1890, Zbor nik za ko na i 
ure da ba iz da tih u Kra lje vi ni Sr bi ji, br. 46/1891, Tr go vin ska kon ven ci ja iz me đu Sr bi je i Cr ne Go re 
od 19. de cem bra 1895, Zbor nik za ko na i ure da ba iz da tih u Kra lje vi ni Sr bi ji, br. 50/1899 ni Za kon 
o tr go vin skom ugo vo ru iz me đu Sr bi je i Tur ske od 15/28. ma ja 1906, Zbor nik za ko na i ure da ba u 
Kra lje vi ni Sr bi ji, br. 61/1909 ne po mi nju tu mo guć nost. 
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 Right of Fo re ig ners to Ac qu i re Real Esta te  
in XIX Cen tury Ser bia

Ab stract: Im mi gra tion of ru ral po pu la tion from ne ig hbo ring co un tri es in to 
the Prin ce dom of Ser bia star ted im me di a tely upon the en ding of the war pe riod 
af ter the Ser bian Re vo lu tion and had ta ken pla ce with va ri o us in ten si ti es in the 
fol lo wing de ca des. Ser bian aut ho ri ti es tried to re gu la te this im mi gra tion by adop-
tion of two ge ne ral le gal acts con cer ning all far mers – fo re ign ci ti zens who wan-
ted to set tle in Ser bia. The se we re Set tle ment of Fo re ig ners Act in tro du ced on 
Fe bru ary 27, 1865 and Set tle ment Act enac ted on Ja nu ary 15, 1880. As they we re 
pas sed un der va ri o us hi sto ri cal con di ti ons, they dif fe red re gar ding the aims that 
had to be re ac hed, but at the sa me ti me, as they tre a ted the sa me su bject – set tle-
ment, they had cer tain si mi la ri ti es too. Ac cor ding to both do cu ments, set tlers 
wo uld re ce i ve from the Go vern ment cer tain amo unt of mu ni ci pal land, as si stan-
ce in cat tle, to ols and mo ney, as well as in te rest-free lo ans from the lo cal aut ho-
ri ti es, but only if they apply for Ser bian ci ti zen ship. Fo re ig ners co uld not own real 
pro perty un til Ser bia ga i ned full in de pen den ce in 1878. Still, even then, li mi ta ti-
ons for real pro perty ac qu i si ti on of fo re ig ners in Ser bia we re sig ni fi cant. Fo re ign 
ci ti zens co uld ob tain im mo va ble pro perty only if the ir co un try had sig ned bil la-
te ral con ven tion or tra de agre e ment with Ser bia that al lo wed such pos si bi lity, 
and if re qu i re ment of re ci pro city and Most-Fa vo u red-Na tion tre at ment we re 
ful fil led. 

Keywords: Fo re ig ners, im mi gra tion, pro perty rights, real esta te, XIX cen tury 
Ser bia. 
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CROSS-BORDER ACQUISITION OF  
THE OWNERSHIP OF AGRICULTURAL LANDS  

AND SOME TOPICAL ISSUES OF  
THE HUNGARIAN LAW

Abstract: While Serbia is working on a new EU-conform land law, the EU 
law concerning the cross-border acquisition of agricultural lands cannot be 
considered as a static phenomenon. Namely, the issue is quite controversial among 
the EU’s institutions and Member States. Evidence of this is the high number of 
infringement procedures launched by the EU Commission against the Member 
States joined the EU in 2004 or afterwards (hereinafter referred to as New Member 
States). However, it is worth stressing that the debate is not merely a New-Member-
State-issue but a general one, and there are numerous uncertainties which may 
affect even the old Member States’ land law regimes. That is the reason (or one 
of the most important reasons) why the European Parliament adopted a report 
on the state of play of farmland concentration in the EU in 2017. It seems that 
nowadays land issues have also become one of the topical questions of the EU, 
which questions could be raised because the EU is in a kind of the crisis. The EU 
should redefine itself and its goals, furthermore, it also should determine a new 
structure in numerous parts of life. The European Council for Rural Law (more 
usually known as the CEDR from its French name „Comité Européen de Droit 
Rural”), a think-tank which regularly provides assistance and advice to the 
institutions of the European Union, also dealt with the cross-border land law 
issues of the EU; namely, in a commission (COM II) concerning rural areas of 
the CEDR Congress (Potsdam, 2015) and at the conference on the 60th anniversary 
of the CEDR (Brussels, 2017). In a Hungarian conference (Budapest, 2017), the 
legal experts were gathered by the Hungarian Association for Agricultural Law 
and the Public Law Sub-Commission of the Hungarian Academy of Sciences in 
order that they could present the possible ways of the improvement for the EU 
and its Member States. With regard to this development, the present article focuses 



on the EU’s main rules concerning the acquisition of agricultural lands, the 
infringement procedures against Hungary (hereinafter referred to as Hungarian 
cases), the report of the European Parliament and the general conclusions of the 
Budapest conference. The Hungarian cases are relevant not merely for Hungary 
as the European Commission has expressed its concerns about the most of 
regulations of the Hungarian land law in comparison with other concerned New 
Member States. Taking the low numbers of the CJEU cases (concerning land law) 
into consideration, the Hungarian cases might be significant for the whole of the 
EU and its future. 

Keywords: land law – farmland – agricultural land – acquisition of ownership. 

The present article1 may be regarded as a continuation of the author’s article 
published in the 4/2016 issue of the Zbornik Radova.2 The present article espe-
cially focuses on the European challenges which Hungary faced when it adopted 
new rules connected to the acquisition of the ownership of agricultural lands. In 
the opinion of the author, the present paper might be interesting for the legal ex-
perts in Serbia as well, taking into consideration the topical amendment of the 
Serbian3 land law.4

After a short theoretical determination of the so-called ’cross-border acquisition 
of agricultural lands’, the present article particularly deals with the European Union 
(hereinafter referred to as EU) law and its aspects concerning the cross-border ac-
quisition of agricultural lands. Because of the special importance of the topical in-
fringement procedures launched by the European Commission against Hungary 
regarding its national land law (hereinafter referred to as the Hungarian cases), the 
Hungarian cases are analysed in detail as well. Beside infringement procedures at 
the European Commission and at the Court of Justice of the EU (hereinafter referred 
to as CJEU), there are also certain preliminary rulings at the CJEU regarding the 
Hungarian land law. The last event in connection with the Hungarian cases is the 
publication of the opinion5 of the advocate general at the CJEU (hereinafter referred 

1  Supported by the ÚNKP-17-4-III. New National Excellence Program of the 
Ministry of Human Capacities.

2 See János Ede Szilágyi, Acquisition of the ownership of agricultural lands in Hungary, 
taking the EU’s and other countries’s law into consideration. Zbornik radova Pravnog fakulteta, 
Novi Sad, 4/2016, 1437-1451.

3 Cf. Luka Baturan, Economic Analysis of the Ban on Foreigners to Acquiring Property 
Rights on Agricultural Land in Serbia. Economic of Agriculture, 3/2013, 479-491; Luka Baturan, 
The ban on Foreigners Acquiring Property Rights on Agricultural and Forest Land in Serbia and 
Other Regional Countries. Zbornik radova Pravnog fakulteta, Novi Sad, 2/2013, 515-531.

4 In the present article, land law means the legal provisions of a state which determine the 
ownership and the use of agricultural and forestry lands.

5 Joined cases C-52/16 and C-113/16, opinion of advocate general Saugmandsgaard Øe 
delivered on 31 May 2017. 
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to as opinion of advocate general). Although, the opinion of the advocate general 
does not bind the CJEU in its decisions, it may exert an influence on the final de-
cisions of the CJEU. It is for this reason that the opinion of the advocate general is 
assessed in the article as well. In 2017, the adoption of the report of the European 
Parliament concerning farmlands (hereinafter referred to as report of the European 
Parliament) was an absolute surprise and a real progressive initiative in connection 
with land law. In a certain sense, it can be regarded as a counter-opinion in connec-
tion with the opinion of the advocate general. Therefore the report6 of the European 
Parliament is also detailed in the paper. At the end of this article, some proposals 
concerning the possible amendment of the EU law are presented. These proposals 
were determined at a conference organised by the Hungarian Association for 
Agricultural Law in cooperation with the Public Law Sub-Commission of the 
Hungarian Academy of Sciences in Budapest in June 2017. The participants and 
speakers of the conference concentrated on the Hungarian cases, the practice of 
the European Commission and the report of the European Parliament. 

1. THE THEORETICAL DETERMINATION OF THE SO-CALLED  
CROSS-BORDER ACQUISITION OF AGRICULTURAL LANDS  

AND FORESTS IN A GENERAL SENSE AND IN THE EU

Nowadays, beside inland land transfer,7 also cross-border acquisition plays 
a more and more important role in the ownership and/or the use of agricultural 
lands and forests (hereinafter together referred to as cross-border acquisition). 
Nevertheless, it is worth emphasizing that the distinction between internal and 
cross-border acquisitions cannot be exact. In this paper, in a general sense, 
cross-border acquisition primarily means the situation in which citizens and legal 
entities of a country (hereinafter referred to as ’foreigners’ or ’investors’) gain the 
ownership or long-term use of an agricultural land or forest situated in another 
country (hereinafter referred to as ’target’ country or area). It is worth emphasiz-
ing that the EU law has absolutely different regulatory regimes concerning the 
ownership of agricultural lands and the usage of agricultural lands. In connection 
with the EU law, this paper mainly concentrates on the acquisition of the owner-
ship of agricultural lands and forests. 

6 European Parliament, Report on the state of play of farmland concentration in the EU: how 
to facilitate the access to land for farmers, A8-0119/2017, 30 March 2017.

7 Cf. Article 4 (1) l)-n) of Regulation (EU) 1307/2013. According to Article 4 (1) n) of 
Regulation (EU) 1307/2013, the category of ’transfer’ includes also the inheritance as well: 
“’transfer’ means the lease or sale or actual inheritance or anticipated inheritance of land or 
payment entitlements or any other definitive transfer thereof; it does not cover the reversion of 
entitlements upon expiry of a lease.”
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The goals of the acquisition of agricultural lands can be various: (a) to pro-
duce agricultural products, (b) to speculate on the land market, (c) others, (d) the 
combination of points (a)-(c). 

In a wider sense, the situation in which foreigners establish legal entities in 
the target country and gain the lands of the target country may be regarded as 
cross-border acquisition as well. In the EU law, this interpretation of a cross-bor-
der acquisition could become quite difficult due to the forms of the European 
Cooperative Society (SCE, namely Societas Cooperativa Europaea)8 and the 
European Company (SE, namely Societas Europaea)9. As regards legal entities, 
there are two elementary issues. First, the traceability of the real ownership (in-
vestor) background of the legal entities is always complicated (e.g. difficulties in 
connection with offshore companies). Second, the number of legal entities might 
easily be multiplied. The solution of both issues is tightly connected to the proper 
registration of the affected legal entities and their investors (ownership back-
ground). Otherwise, it is worth noticing that in the EU law, the ’cross-border’ 
element with regard to land acquisitions is typically assessed in the procedure of 
the CJEU.

2. THE EUROPEAN UNION LAW CONCERNING  
THE CROSS-BORDER ACQUISITION OF THE OWNERSHIP  

OF AGRICULTURAL LANDS 

The EU law does not prohibit Member State measures restricting the acqui-
sition of agricultural lands by entities from outside of the EU or the European 
Economic Area (EEA). Nonetheless, inside the EU and the EEA, the EU law, on 
the one hand, requires the implementation of the four EU freedoms of the internal 
market (in connection with the acquisition of agricultural lands, the free movement 
of persons and capital are applicable) and, on the other hand, it prohibits the dis-
crimination on the basis of nationality.10 In connection with the interpretation of 
these rules, Csák-Kocsis-Raisz emphasize that “EU Laws do not regulate the 
ownership of agricultural land directly, however, the judicial practice formed by 
the principles of the Treaty on the Functioning of the European Union (TFEU) 
sets frames and orientations for the legislation and implementation of laws.”11 

8 Council regulation (EC) No 1435/2003 on the Statute for a European Cooperative Society (SCE). 
9 Council regulation (EC) No 2157/2001 on the Statute for a European company (SE). 
10 Ágoston Korom, A termőföldek külföldiek általi vásárlására vonatkozó ’moratórium’ 

lejártát követően milyen birtokpolitikát tesz lehetővé a közösségi jog. Európai Jog, 6/2013, 7-16.
11 Csilla Csák – Bianka Kocsis – Aniko Raisz, Vectors and indicators of agricultural policy 

and law from the point of view of the agricultural land sector. Journal of Agricultural and 
Environmental Law (JAEL), 19/2015, 38. 
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The concerned rules of the Treaty on the Functioning of the European Union 
(TFEU) are especially the free movement of persons and capital12 (Articles 49 and 
63 of the TFEU; hereinafter referred to as ’negative integration rules’ or ’negative 
integration model’) and an objective (“to ensure a fair standard of living for the 
agricultural community”) of the Common Agricultural Policy (CAP) of the EU 
(i.e. Article 39 (1) point b) of the TFEU; hereinafter referred to as ’positive inte-
gration rules’ or ’positive integration model’).13 According to Ágoston Korom,14 
beside the anti-discrimination rules, the EU law determines the competence of its 
Member States to adopt their national land law in the intersection of the negative 
and positive integration rules. The mentioned TFEU rules contain rather general 
provisions, therefore, the CJEU has an important role to interpret them and to help 
assess the national land laws of the Member States.15 As regards the negative 
integration rules, according to the practice of the CJEU, full compliance with the 
EU law can be ensured by the national law (a) if the public interest is pursued by 
the national law (i.e. objectives in the public interest) and (b) if the measure of the 
national law cannot be exchanged for less restrictive measures (i.e. the principle 
of proportionality). As regards the objectives in the public interest, the CJEU 
regards the objectives of national agricultural land policy such as (a1) to preserve 
a permanent agricultural community, (a2) that the land should belong to persons 
wishing (and being capable) to farm it, (a3) the possibility to counteract specula-
tive land acquisition, (a4) etc. to be conform with the TFEU and to pursue an 
objective in the public interest. The restrictive measures accepted by the jurisdic-
tion of the CJEU are (b1) the procedure of prior authorisation for the acquisition 
of agricultural land,16 (b2) the system of prior declaration,17 (b3) the provision for 
a higher tax on the resale of land occurring shortly after acquisition,18 (b4) the 
requirement of a substantial minimum duration for leases of agricultural land,19 
(b5) etc.

12 It is worth noticing that, according to Annex I of Council directive 88/361/EEC, investments 
in real estate on national territory by non-residents are part of the capital movements in the EU.

13 About distinction between the negative and positive integration models and rules of the 
EU, see Ágoston Korom, Az új földtörvény az uniós jog tükrében, in: Az új magyar földforgalmi 
szabályozás az uniós jogban (ed.: Ágoston Korom), Nemzeti Közszolgálati Egyetem, Budapest, 
2013, 14.

14 Korom (2013), 14.
15 See furthermore János Ede Szilágyi, The Accession Treaties of the New Member States 

and the national legislations, particularly the Hungarian law, concerning the ownership of 
agricultural land. JAEL, 9/2010, 52-55.

16 See Case C-213/04 Ewald Burtscher v Josef Stauderer [2005] ECR I-10309, paragraph 57; 
and Case C-452/01, paragraphs 41-45.

17 See Case C-213/04, paragraphs 44, 52-54, 59-62.
18 See Case C-370/05, paragraph 39.
19 See Case C-370/05, paragraph 39.
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2.1. The discrimination and the European Commission’s  
infringement procedures against the New Member States 

The present article tries to find an answer to the question whether the EU 
Commission’s investigation regarding the land law of the New Member States 
may be considered discriminatory or not. 

The antecedents of the European Commission’s infringement procedures 
against the New Member States are the followings. At the time of their accessions, 
on the basis of their Accession Treaties of 2003, 2005 and 2012, (since 2004) the 
Czech Republic, Estonia, Latvia, Lithuania, Hungary, Poland, Slovakia, (since 2007) 
Romania, Bulgaria and (since 2013) Croatia (i.e. the New Member States) were 
each granted a transitional period20 for maintaining existing legislation restricting 
the acquisition of the ownership21 of agricultural lands and forests, by derogation 
from the freedom of capital movements. After the transitional period had expired, 
numerous new Member States adopted new land laws including restrictive meas-
ures. Typically, the legislation of Old Member States provided a role model for the 
New Member States (the French and Austrian models were quite popular among 
them). In 2015, the EU Commission launched infringement procedures against 
some of the New Member States; namely Bulgaria, Hungary, Latvia, Lithuania 
and Slovakia. In the opinion of the European Commission, some provisions of 
these Member States may be considered as the violation of the free movement of 
capital and the freedom of establishment, and, therefore, this situation discourag-
es cross-border investment in the land market of the New Member States. 

 In connection with these measures of the European Commission, the CEDR 
Congress COM II Conclusion noted: “In cases when the EU Commission initiated 
infringement proceedings against the New Member States because of such Mem-
ber State-restrictions that already exist in Old Member States, the action of the 
EU Commission can raise concerns, and may be regarded discriminative”.22 Some 
representatives of the European Parliament interpreted the situation similarly, 
therefore they raised several questions in their so-called ’questions for written 
answer to the Commission’.23 Namely, for example: “Given the Commission’s 

20 In connection with the transitional period, László Fodor expressed a quite critical opinion. 
In his opinion, it is a double standard applied against the new member states. Its pseudolatry nature 
is hidden among other things that the subsidies given to equalize the price of the lands during these 
7 years were much lower than had been for the earlier member states; László Fodor, Kis hazai 
földjogi szemle 2010-ből, in: Az európai földszabályozás aktuális kihívásai (ed.: Csák Csilla), 
Novotni Alapítvány, Miskolc, 2010, 124.

21 Namely, there are generally no restrictions on the lease of agricultural lands by foreigners.
22 Published by János Ede Szilágyi, Conclusions, JAEL, 19/2015, 92 (this part of the 

Conclusions was adopted).
23 See: Question for written answer to the Commission by Norbert Erdős, Infringement 

proceedings relating to landholding policy in the new Member States, P-005558-15, 8 April 2015; 
Question for written answer to the Commission by Norbert Erdős, Legal effect of the accession 
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discretionary scope regarding the launch of infringement proceedings, does the 
Commission consider that this situation is compatible with the fundamental prin-
ciple of equal treatment — which is also applied in EC law — and with the pro-
visions on the prohibition of discrimination laid down in the Commission’s Code 
of Good Administrative Behaviour?”24 In its answer, the European Commission 
referred to the end of the transitional period provided in the Accession Treaties of 
the New Member States as a rightful reason to launch infringement procedures 
merely against the New Member States: “The current systematic check of agri-
cultural laws by the Commission in six countries has its roots in the Treaties of 
Accession, whereby these countries were granted temporary derogations from 
the free movement of capital for agricultural land. With the expiry of these dero-
gations in 2014, Member States had to check the restrictions for investments from 
other EU Member States on their land markets against the justification criteria 
as set out in the Treaty on the Functioning of the European Union and against the 
principle of proportionality. … The Commission has carried out an assessment 
of these new land laws and has opened infringement procedures against the coun-
tries where the rules are not in line with EC law.”25 The answer of the European 
Commission raised the question whether the expiry of these derogations provide 
a lawful title to assess only the New Member States’ land law. Taking the answers 
of the European Commission into consideration, Ágoston Korom noted that the 
European Commission could not reassuringly prove its right to assess only the 
New Member States’ national land laws on the basis of the expiry of derogations. 
Citing the answers of the European Commission, Korom also drew the attention 
to the situation that the European Commission’s standard practice could not prove 
such a doubtful Commission’s procedure either.26 Essentially, Ildikó Bartha also 
made a similar conclusion with regard to the answers of the European Commis-
sion.27 The opinion of the author of the present paper is that although Korom’s 
interpretation is quite vigorous, he could not find either a justified and reasonable 
legal title for the European Commission (in its answers) to confirm its right to 
assess the EU-law-conformity of national land laws merely in connection with the 
New Member States. 

treaties of the new Member States, E-013450-15, 2 October 2015; Question for written answer to 
the Commission by Norbert Erdős, Equal treatment among the Member States in the area of 
property policy, E-002940-16, 12 April 2016; etc.

24 Question for written answer to the Commission by Pál Csáky, Application of the 
fundamental principle of equal treatment, E-013351-15, 30 September 2015.

25 Answer given by Lord Hill on behalf of the Commission, P-005558/2015, 13 May 2015.
26 Ágoston Korom, Gondolatok az új tagállamok birtokpolitikájával kapcsolatban – 

transzparencia és egyenlő elbánás, in: Honori et Virtuti (ed.: Gellén Klára), Pólay Elemér Alapítvány, 
Szeged, 2017, 264. 

27 Ildikó Bartha, Földindulás – A földforgalom-szabályozás tagállami és uniós joga. 
Jogtudományi Közlöny, 9/2017, in press. 
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2.2. The Hungarian cases and the opinion of advocate general 

At the time of the expiry of the transitional period, the Hungarian legislator 
had to reassess the national land law regime (which was highly analysed and 
presented by numerous authors; e.g. Csák,28 Nagy,29 Prugberger,30 Tanka31), and 
adopted an absolutely new one (which was outstandingly analysed and presented 
by numerous authors; e.g. Bányai,32 Bobvos,33 Csák,34 Hornyák,35 Kurucz,36 Nagy,37 
Olajos38) in and after 2013. However, numerous aspects of the new Hungarian 

28 Csilla Csák perspicaciously analysed the previous Hungarian land law regime in respect 
of the EU law: Csák Csilla, Die ungarische Regulierung der Eigentums- und Nutzungsverhältnisse 
des Ackerbodens nach dem Beitritt zur Europäischen Union. JAEL, 5/2010, 20-31.

29 Beside the land law regime other legal fields play an important role, for example within 
the regulatory framework of financial law the tax regulation as it was pointed out by Zoltán Nagy: 
Csilla Csák, Zoltán Nagy, Regulation of obligation of use regarding the agricultural land in 
Hungary. Zbornik radova Pravnog fakulteta, Novi Sad, 2/2011, 541-550; and Zoltán Nagy, A 
termőfölddel kapcsolatos szabályozás pénzügyi jogi aspektusai, in: Az európai földszabályozás 
aktuális kihívásai (ed.: Csák Csilla), Miskolc, Novotni Kiadó, Miskolc, 2010, 187-198.

30 Tamás Prugberger, Szempontok az új földtörvény vitaanyagának értékeléséhez és a 
földtörvény újra kodifikációjához. Kapu, 6-7/2012, 62-65.

31 Endre Tanka, Nem én kiáltok, a föld dübörög, Kairosz, Budapest, 2011.
32 Krisztina Bányai, Theoretical and practical issues of restrains of land acquisition in 

Hungary. JAEL, 20/2016, 5-15.
33 Pál Bobvos, Erika Farkas Csamangó, Péter Hegyes, Péter Jani, A mező- és erdőgazdasági 

földek alapjogi védelme, in: Számadás az Alaptörvényről (ed.: Balogh Elemér), Magyar Közlöny 
Lap- és Könyvkiadó, Budapest, 2016, 31-40.

34 Csilla Csák, Zsófia Hornyák, Bianka Kocsis, The altering Hungarian regulation of 
transactions in agricultural lands, in: Current questions and european answers on the field of law 
and justice in Romania and Hungary (ed.: Christian Dumiriu Mihes, Diana Cirmaciu), Editura 
Pro Universitaria, Bucuresti, 2016, 86-94. 

35 Zsófia Hornyák prudently drew the attention to the importance of a new succession regime 
concerning agricultural law: Zsófia Hornyák, Die Regeln der Erbfolge auf der Basis einer Verfügung 
von Todes wegen im landwirtschaftlichen Grundstückverkehr. JAEL, 21/2016, 4-16. Previously, 
she comprehendingly assessed the relationship between the Swiss, the Austrian and the (new) 
Hungarian land regime: Zsófia Hornyák, Die Voraussetzungen und die Beschränkungen des 
landwirtschaftlichen Grunderwerbes in rechtsvergleichender Analyse. CEDR Journal of Rural 
Law, 1/2015, 88-97. 

36 Mihály Kurucz, Gondolatok a magyar földforgalmi törvény uniós feszültségpontjainak 
kérdéseiről, in: A Magyar Tudomány Napja a Délvidéken 2014 (ed.: József Szalma), VMTT, Novi 
Sad, 2015, 120-173.

37 Zoltán Nagy and his company rationally presented the new legislation in a general sense: 
Klaudia Holló, Zsófia Hornyák, Zoltán Nagy, Die Entwicklung des Agrarrechts in Ungarn zwischen 
2013 und 2015. JAEL, 19/2015, 56-64.

38 István Olajos and Szabolcs Szilágyi analysed the new legislation in a general sense: István 
Olajos, Szabolcs Szilágyi, The most important changes in the field of agricultural law in Hungary 
between 2011 and 2013. JAEL, 15/2013, 93-110. István Olajos exceedingly presented the first 
judgements of the Hungarian Constitutional Court: István Olajos, Die Entscheidung des 
Verfassungsgerichts über die Rolle, die Entscheidungen und die Begründetheit der Gründen der 
Stellungnahmen der örtlichen Grundverkehrskommissionen. Agrar- und Umweltrecht, 8/2017, 
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land regime were contested by the European Commission and even by private 
persons. These disputes resulted in the different cases. The European Commission 
launched two infringement procedures against Hungary. Besides, private persons 
also sued the Hungarian authorities in connection with the new law at the Hun-
garian courts (e.g. in Szombathely),39 and, after that, the Hungarian courts sub-
mitted requests for a preliminary ruling. 

As far as the infringement procedures are concerned, one of them is a gen-
eral and comprehensive infringement procedure, as the European Commission 
assessed the new Hungarian land law regime as a whole in detail (hereinafter 
referred to as comprehensive infringement procedure). Besides, there is a special 
infringement procedure as well, which concerns national transitional rules on 
usufruct (hereinafter referred to as usufruct infringement procedure). As to the 
comprehensive infringement procedure, this legal case was perfectly presented 
by Tamás Andréka and István Olajos.40 “In the comprehensive case, the EU Com-
mission launched its so-called pilot procedure with regard to certain legal insti-
tutions which were later, during the negotiations with the Hungarian government 
found to be in compliance with the EU regulations. Such EU-conform legal insti-
tutions are (a) the procedural role of local commission, (b) land acquisition limit of 
farmers and land possession limit of farmers and agricultural producer organiza-
tions, (c) the system of pre-emption right and the right of first refusal, and (d) the 
regulation on the term of leasehold. The even presently going infringement pro-
cedures, the following national measures’ compliance are questioned by the Com-
mission: (a) complete ban on the acquisition of land by domestic and foreign legal 
entities, (b) proper degree in agricultural or forestry activities, (c) proper agri-
cultural or forestry practice abroad, (d) obligation on the buyer to farm the land 
himself, (e) impartiality in prior authorisation for the sale of lands. Among the 
questioned institutions, the ban on legal entities is the bone of the present land 
acquisition regime, and, according to Tamás Andréka and István Olajos, the aim 
of this institution is to avoid the uncontrollable chain of ownership which would 
be in contradiction with keeping the population preserving ability of the country, 
since it would be impossible to check land maximum and the other acquisition 
limits.”41

284-291. István Olajos focused on the practical dimensions of the new Hungarian land regime and 
outstandingly concentrated on the most controversial issues of them: István Olajos, Földjogi kiskáté. 
Miskolci Jogi Szemle, spec. ed. 2/2017, 409-417. 

39 First, Anikó Raisz drew the attention to the importance of the Szombathely cases; see 
Anikó Raisz, Topical issues of the Hungarian land-transfer law. CEDR Journal of Rural Law, 
1/2017, 74.

40 Tamás Andréka – István Olajos, A földforgalmi jogalkotás és jogalkalmazás végrehajtása 
kapcsán felmerült jogi problémák elemzése. Magyar Jog, 7-8/2017, 422-424.

41 The thoughts of Andréka and Olajos were summarized and translated by: Anikó Raisz, 
Topical issues of the Hungarian land-transfer law. CEDR Journal of Rural Law, 1/2017, 74.
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As for the usufruct infringement procedure, the subject of this case has nu-
merous similarities with the preliminary ruling mentioned above. Because of the 
released opinion of the advocate general in connection with the preliminary ruling 
(i.e. the preliminary ruling is in an advanced status in comparison with the usufruct 
infringement procedure), the paper presents the essential aspects of the legal back-
ground of these cases (i.e. the usufruct infringement procedure and the Szom-
bathely case) under the details of the preliminary ruling. According to the contro-
versial transitional rules of Hungary, the concerned Hungarian authorities had to 
cancel the registration in the property register of the usufructuary rights in agri-
cultural land on the basis of a national legislation prescribing the extinction of the 
usufructuary rights and rights of use in productive land in the absence of proof 
that those rights were created between close members of the same family. Accord-
ing to the opinion of the advocate general, the advocate general considered that 
the “legislation and the cancellation decisions taken on the basis thereof are 
contrary to the free movement of capital. In fact, the requirement that such rights 
must have been created between close members of the same family gives rise to 
effects which are indirectly discriminatory against nationals of other Member 
States and cannot be justified by any of objectives put forward by the Hungarian 
Government.”42 In my opinion, the most interesting aspects of the opinion are the 
followings. 

First, the advocate general merely referred to the ’negative integration rules’ 
of the TFEU, and the advocate general did not take the ’positive integration rules’ 
into consideration. According to my interpretation, this argument of the advocate 
general considered agricultural land as merely an economic good, and considered 
the acquisition of agricultural lands only as a commercial issue. In the opinion of 
Tamás Andréka, if the interpretation of the CJEU in connection with the EU law’s 
aspects of cross-border acquisition moves toward this excessively negative inte-
gration model as well, all EU countries which apply restrictions on the land mar-
ket will be forced to cancel their land-market measures in ten years.43 

Second, the opinion of the advocate general interpreted the Hungarian na-
tional rules concerning usufructuary rights as a simple lease contract. Namely, 
the specialities of the usufruct were absolutely neglected, or the legal substances 
of the usufruct and the lease were confused in the opinion. That is the reason why 
the advocate general’s arguments concerning the existence of indirect discrimi-
nation are quite unjustified and unreasonable. In Hungary, the typical parties of 
a usufructuary right are relatives. However, the advocate general interpreted this 
speciality of the usufruct as a condition which does not establish a formal distinc-

42 Joined cases C-52/16 and C-113/16, opinion of advocate general Saugmandsgaard Øe 
delivered on 31 May 2017, para. 4. 

43 Tamás Andréka opinion was communicated at the Conference of the Hungarian Association 
for Agricultural Law in Budapest on 1 June 2017. 
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tion by reference to origin, nevertheless, it is more easily satisfied by nationals of 
Hungary than by those of other Member States.44 

2.3. The report of the European Parliament 

As opposed to the advocate general’s opinion presenting an excessively neg-
ative integration model (i.e. agricultural lands are merely economic goods), the 
European Parliament adopted a report representing the positive integration mod-
el after certain antecedent.45 Answering the aforementioned, as well as having 
regard to the infringement proceedings against the New Member States, on 27th 
April 2017 the European Parliament adopted the report46 on farmland concentra-
tion. The European Parliament warns of the phenomenon of land grabbing47 in 
the EU.48 Besides, the EP took into consideration the followings in the report: (a) 
“land is on the one hand property, on the other a public asset, and is subject to 
social obligations”;49 (b) “land is an increasingly scarce resource, which is non-re-
newable, and is the basis of the human right to healthy and sufficient food, and 
of many ecosystem services vital to survival, and should therefore not be treated 
as an ordinary item of merchandise”;50 (c) “sufficient market transparency is 
essential… and should also extend to the activities of institutions active on the 
land market”51; (d) “the sale of land to non-agricultural investors and holding 
companies is an urgent problem throughout the Union, and whereas, following 
the expiry of the moratoriums on the sale of land to foreigners, especially the new 
Member States have faced particularly strong pressures to amend their legislation, 

44 Joined cases C-52/16 and C-113/16, opinion of advocate general Saugmandsgaard Øe 
delivered on 31 May 2017, para. 71-81. 

45 János Ede Szilágyi, Anikó Raisz, Bianka Kocsis, New dimensions of the Hungarian 
agricultural law in respect of food sovereignty. JAEL, 22/2017, in press.

46 European Parliament, Report on the state of play of farmland concentration in the EU: 
how to facilitate the access to land for farmers, Committee on Agriculture and Rural Development 
A8-0119/2017, 30.03.2017 (hereinafter referred to as EP 2007).

47 Definition of land grabbing according to the European Economic and Social Committee: 
„There is no internationally recognised single definition of land grabbing. Land grabbing is 
generally understood to mean a process of large-scale acquisition of agricultural land without 
consulting the local population beforehand or obtaining its consent. Ultimately, this diminishes 
the scope of the local population to manage a farm independently and to produce food. The owner 
also has the right to use the resources (land, water, forest) and the profits arising from their use. 
This can lead to a situation in which established agricultural land use is abandoned in favour of 
other activities; European Economic and Social Committee: Opinion: Land grabbing – a warning 
for Europe and a threat to family farming, NAT/632 – EESC-2014-00926-00-00-AC-TRA (EN), 
Brussels, 21 January 2015, 2.2. 

48 EP 2017, point AM and page 14.
49 EP 2017, point G.
50 EP 2017, point J.
51 EP 2017, point P.
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as comparatively low land prices have accelerated the sale of farmland to large 
investors”;52 (e) “farmland areas used for smallholder farming are particularly 
important for water management and the climate, the carbon budget and the 
production of healthy food”;53 (f) “there is a substantial imbalance in the distri-
bution of high-quality farmland, and whereas such land is decisive for the qual-
ity of food, food security and people’s wellbeing”;54 (g) “small and medium-sized 
farms, distributed ownership or properly regulated tenancy, and access to common 
land… encourage people to remain in rural areas and enable them to work there, 
which has a positive impact on the socio-economic infrastructure of rural areas, 
food security, food sovereignty and the preservation of the rural way of life”;55 
(h) “farmland prices and rents have in many regions risen to a level encouraging 
financial speculation, making it economically impossible for many farms to hold 
on to rented land or to acquire the additional land needed to keep small and 
medium-sized farms viable”;56 (i) “differences among the Member States in farm-
land prices further accentuate concentration processes”;57 (j) there are numerous 
findings concerning speculations58 and abuse59; (k) “limited companies are mov-
ing into farming at an alarming speed; whereas these companies often operate 
across borders, and often have business models guided far more by interest in 
land speculation than in agricultural production”.60 

With regard to the abovementioned, the EP (a) “recognises the importance 
of small-scale family farms for rural life”,61 and “considers that local communities 
should be involved in decisions on land use”.62 (b) The European Parliament “calls 
for farmland to be given special protection with a view to allowing the Member 
States, in coordination with local authorities and farmers’ organisations, to regulate 

52 EP 2017, point Q.
53 EP 2017, point S.
54 EP 2017, point T.
55 EP 2017, point V.
56 EP 2017, point AB.
57 EP 2017, point AC.
58 “the purchase of farmland has been seen as a safe investment in many Member States, 

particularly since the 2007 financial and economic crisis; whereas farmland has been bought up 
in alarming quantities by non-agricultural investors and financial speculators”; EP 2017, point 
AJ; and “the creation of speculative bubbles on farmland markets has serious consequences for 
farming, and whereas speculation in commodities on futures exchanges drives up farmland prices 
further”; EP 2017, point AL.

59 “a number of Member States have adopted regulatory measures to protect their arable 
land from being purchased by investors; whereas cases of fraud have been recorded in the form 
of land purchases involving the use of ‘pocket contracts’, in which the date of the conclusion of 
the contract is falsified; whereas, at the same time, large amount of land has been acquired by 
investors”; EP 2017, point AK.

60 EP 2017, point AQ.
61 EP 2017, point 14.
62 EP 2017, point 18.
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the sale, use and lease of agricultural land in order to ensure food security…”.63 
(c) Furthermore, the European Parliament – among others – calls on (c1) “the 
Commission to establish an observatory service for the collection of information 
and data on the level of farmland concentration and tenure throughout the Un-
ion”;64 (c2) “the Commission, on this basis, to report at regular intervals to the 
Council and Parliament on the situation regarding land use and on the structure, 
prices and national policies and laws on the ownership and renting of farmland, 
and to report to the Committee on World Food Security (CFS)…”.65

The report of the European Parliament proves that the positive integration 
model also has an importance for the whole of the European Union and not only 
for the New Member States. 

2.4. The possible reforms of the EU law concerning the cross-border  
acquisition of the ownership of agricultural lands 

Stimulated by the uncertainties observed in connection with the EU law 
concerning acquisition of agricultural lands, the COM II’s general reporter (János 
Ede Szilágyi) of the CEDR Congress submitted a proposal in which the possible 
ways of the EU law’s improvement were formally analysed. According to the 
Conclusions of the COM II, “The question may be solved in different ways; here, 
we draw the attention to four possible solutions: [a] The EU ceases to apply the 
four fundamental freedoms with regard to the land policy of the MSs. This step 
would mean in a way the easing of the integration. [b] Those MSs which intro-
duced restrictions in their land market, liberalize the rules of their land market 
or introduce more liberal rules. Obviously, this may severely hurt the interests of 
the citizens of these MSs, and may lead to land-grabbing with regard to the land 
markets of the new MSs. [c] The debate may be solved in a simple political way: 
i.e. the case may be forgotten, e.g. based on a political background-deal. In this 
case, there is no guarantee that the question would not arise later again, or that 
someone (basically anyone) does not bring the question in front of the CJEU in 
the frame of a preliminary procedure, basically circumventing the background-deal 
of the politicians (i.e. of the EU Commission and the given MSs). [d] We move in 
the direction of further regulation, even modifying the primary legislation of the 
EU if necessary. This may cease the uncertainty and deepen the integration; on 
the other hand, it may be interpreted as giving up a certain part of the sovereignty.”66 
In an unaccepted part of the Conclusions of the COM II, the general reporter 

63 EP 2017, point 38.
64 EP 2017, point 2.
65 EP 2017, point 8.
66 Published by János Ede Szilágyi, Conclusions. JAEL, 19/2015, 93 (this part of the 

Conclusions was adopted).
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elaborated a possible way how to develop the EU legislation toward the positive 
integration model. In the opinion of the general reporter, the agricultural land is 
not a typical object of a commercial transaction, and, therefore, the principles of 
the freedom of the capital and of the free movement of persons shall not apply 
without restrictions in the case of agricultural land. For providing this special 
status of agricultural lands, the general reporter could imagine the amendment of 
the EU legislation (even of the Treaties of the EU). Otherwise, the general report-
er would provide a liberty for the Member States whether they endeavour to apply 
special rules in the transaction of agricultural lands or not. The general reporter 
would detail the definition of the ’agro-productional use of agricultural lands’ and 
the admissible public interest objectives which can be called up when restricting 
the free movement of capital and persons with regard to agricultural lands. The 
general reporter would also regulate more precisely the applicable measures which 
may be considered as proportional restrictions. Among these measures, the general 
reporter would pay a special attention to the regulations concerning the acquisi-
tions by legal entities.67 

Inspired by the adoption of the report of the European Parliament, the par-
ticipants of a conference organised by the Hungarian Association for Agricultural 
Law in cooperation with the Public Law Sub-Commission of the Hungarian Academy 
of Sciences (Budapest, 2017) also dealt with the possible development opportuni-
ties of the EU law concerning the acquisition of agricultural lands (especially the 
ownership-acquisition). Mihály Kurucz determined several conceptions how to 
amend the EU law in order that the EU can fulfil the objectives defined in the 
report of the European Parliament. One of these concepts is about the renation-
alization of the Common Agricultural Policy of the EU. According to this concept, 
Member States could regain their absolute competence and freedom to regulate 
their own land market in exchange for the EU agricultural and rural development 
financial supports (i.e. the Member States would lose these supports). His other 
concept would handle the situation, beyond the negative integration rules of the 
EU, via stricter rural development and environmental protection regulations adopt-
ed by the EU. It could be a smart indirect regulation in connection with the land 
transfer. Tamás Andréka also proposed more concepts. One of them is a remark-
able movement from the free movement of capital towards the right of establish-
ment. According to another Andréka’s concept, EU legislators should integrate 
land-acquisition into the Common Agricultural Policy. The concept of Ágoston 
Korom is not a real concept of the amendment of the EU law. Namely, in the 
opinion of Korom, the present legal framework of the EU is acceptable, neverthe-
less, the European jurisprudence should rethink the scientific background of the 

67 Published by János Ede Szilágyi, Conclusions. JAEL, 19/2015, 94-95 (this part of the 
Conclusions was not adopted).
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issue, create a new system and communicate this to the European Commission. 
In my opinion, the Comprehensive Economic and Trade Agreement (CETA) also 
contains a useful solution. Namely, the scope of the CETA extends to the transfer 
of agricultural lands as well, and therefore the CETA rules concerning investments 
(e.g. market access, national investment) are applicable to the acquisition of agri-
cultural lands. Despite this scope of the CETA, the parties (i.e. the concerned 
countries, e.g. the Member States of the EU) have the right to take reservations 
concerning cross-border acquisition of agricultural lands. It means that countries 
may maintain their existing measures, and – in certain cases – adopt new or more 
restrictive measures that are not conform with the CETA rules (e.g. Hungary took 
these kinds of reservations). Accordingly, the CETA’s reservation-mechanism 
could also be used in the EU law. 

Conclusions

In my opinion, the abovementioned situation proves that the EU law con-
cerning cross-border acquisition of agricultural lands and the related jurisdiction 
of the CJEU are not static phenomena. The Member States of the EU have the 
competence to constitute their national land law regimes in a dynamically changing 
frame of the EU law. Finally, the Member States have to equilibrate between the 
positive and negative integration models of the EU law. Nevertheless, the report 
of the European Parliament created a new situation in the uncertainties, and it can 
be regarded as an explicit step toward the positive integration model. 
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Határon átívelő tulajdonszerzés termőföldön és egyes  
időszerű kérdések a magyar jogban

Összefoglaló: Miközben Szerbia az unióhoz történő felzárkózása miatt éppen 
arra törekszik, hogy földjogát EU-konformmá tegye, látni kell azt, hogy maga az 
EU joga sem statikus a határon átnyúló földszerzések vonatkozásában. A kérdéskör 
ugyanis nagyon is aktuális az EU-n belül. Ezt támasztja alá az, hogy az Európai 
Bizottság tömegesen indított kötelezettségszegési eljárásokat a 2004-ben illetve 
az azt követően csatlakozott tagállamokkal (új tagállamok) szemben. Tévedés 
ugyanakkor azt hinni, hogy ezen ügyek pusztán az új tagállamok problémái 
lennének, és hogy a többi, régi tagállam esetén immáron nincsenek is kérdések. Ezt 
támasztja alá az Európai Parlament 2017-es jelentése is a földkoncentráció 
tárgyában. Úgy tűnik tehát, hogy a napjainkban több ponton is reformra szoruló 
Európai Unió a földjog, különösen annak határon átnyúló aspektusai vonatkozásában 
is újragondolást érdemel. A kérdéssel foglalkozott az Európai Agrárjogi Tanács 
is, amely az EU szerveinek tanácsadó testülete. Így a CEDR 2015-ös potsdami 
kongresszusának II. munkabizottságában a vidéki területek kapcsán, illetve a 
CEDR 60. évfordulóján. Magyarországon a szakértők pedig 2017-ben azért gyűltek 
össze, hogy – több más mellett – vázolják egy lehetséges továbblépés lehetőségeit. 
Jelen cikk e folyamatokhoz illeszkedve mutatja be az EU jogának földszerzésekre 
vonatkozó főbb előírásait, a magyar kötelezettségszegési eljárásokat, az Európai 
Parlament jelentését, és a budapesti konferencia legfőbb felvetéseit. A magyar 
ügyek nem csak Magyarország számára bírnak jelentőséggel, ugyanis a magyar 
földjog az, amely kapcsán a legtöbb aggodalmat fogalmazott meg az Európai 
Bizottság. Vagyis a magyar ügyek igencsak lényegesek az egész Európai Unió 
joga és jövője szempontjából. 

Kulcsszavak: földjog – mezőgazdasági földek – tulajdonszerzés. 
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Prekogranično sticanje svojine na poljoprivrednom  
zemljištu i pojedini problemi mađarskog prava s tim u vezi

Sažetak: Budući da Srbija radi na usklađivanju svojih propisa o 
poljoprivrednom zemljištu sa pravom Evropske unije, treba imati u vidu da pravo 
Evropske unije u vezi sa prekograničnim sticanjem poljoprivrednog zemljišta nije 
statičan fenomen. Naime, reč je o problemu koji je poprilično kontroverzan među 
institucijama i državama članicama Evropske unije. O ovome svedoči značajan 
broj postupaka po tužbi zbog neispunjenja obaveza koje Evropske komisije pokreće 
protiv država članica koje su Evropskoj uniji pristupile počev od 2004. godine (u 
daljem radu označene kao nove države članice). Međutim, treba napomenuti i to 
da se ova debata ne tiče isključivo novih država članica, nego je opštijeg karaktera, 
jer postoje brojna otvorena pitanja koja se takođe mogu ticati starih država 
članica. To je razlog (ili jedan od najistaknutijih razloga) zbog kog je Evropski 
parlament u 2017. godini usvojio izveštaj o stanju koncentracije poljoprivrednih 
površina u Evropskoj uniji. Deluje da su problemi u vezi sa zemljištem dobili na 
značaju u Evropskoj uniji, što se može dovesti u vezu sa činjenicom da je Evropska 
unije u svojevrsnoj krizi. Ona bi trebalo da redefiniše svoju organizaciju, ciljeve 
i, povrh toga, da drugačije uredi brojne oblasti života. Evropski savet za ruralno 
pravo (poznatiji kao CEDR po francuskom nazivu Comité Européen de Droit 
Rural) je svojevrsna „think-tank“ organizaciji koja pruža podršku i savete 
institucijama Evropske unije. Ona se između ostalog, bavi i prekograničnim 
aspektima zemljišnog prava na nivou Evropske unije. To je, pre svega došlo do 
izražaja na kongresu održanom u Potsdamu 2015. godine i konferenciji održanoj 
u Briselu 2017. godine povodom šezdesetogodišnjice CEDR. Na mađarskoj kon-
ferenciji koja je 2017. godine održana u Budimpešti, okupili su se eksperti 
mađarskog Udruženja za poljoprivredno pravo i predstavnici mađarske Akademije 
nauka zaduženi za oblast javnog prava u cilju pred stavljanja mogućih poboljšanja 
za Evropsku uniju i njene države članice. S tim u vezi, u članku su predstavljena 
osnovna pravila u vezi sa sticanjem poljoprivrednog zemljišta, postupak po tužbi 
zbog neispunjenja obaveza protiv Mađarske (u daljem radu označeni kao mađarski 
slučajevi), izveštaj Evropskog parlamenta i opšti zaključci budimpeštanske 
konferencije. Mađarski slučajevi nisu bitni samo za Mađarsku, budući da je 
Evropska komisija izrazila zabrinutost o najvećem broju odredaba mađarskog 
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zemljišnog prava koje su poznate i u ostalim novim državama članicama. Imajući 
u vidu mali broj slučajeva u vezi sa zemljišnim pravom koji su do sada bili 
raspravljeni pred Sudom pravde Evropske unije, mađarski slučaje vi bi mogli biti 
od značaja za celu Evropsku uniju i njenu budućnost. 

Ključne reči: zemljišno pravo – poljoprivredno zemljište – sticanje svojine.

Datum prijema rada: 18.09.2017.
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THE HUNGARIAN TAX REGULATION ON  
THE LAND AND AGRICULTURAL ACTIVITY1

Abstract: This study examines the Hungarian tax law regulations regarding 
agricultural activities and the tax law status of arable land. The examination focuses 
on three tax categories since the scope of this study does not make it possible to 
perform a thorough examination of all the tax categories as well as these three tax 
categories focus the most on the special status of arable lands and food production. 
The three tax categories – Personal Income Tax, Value Added Tax and Levy – depict 
the sector’s tax law specialties. The most significant regulations can be found on the 
field of Personal Income Tax since rhis tax category offers possibilities to diversely 
regulate the agricultural activities. The Value Added Tax and Levy mostly helps the 
agricultural activities with special regulations, tax exemptions and tax benefits. 

Keywords: tax, Personal Income Tax, Value Added Tax, Levy, agricultural 
entrepreneur, small-scale agricultural producer, tax exemption, tax benefits. 

1. INTRODUCTORY THOUGHTS

The legal literature regarding the agrarium considers tax law regulations as 
a part of the so called agricultural financial law’. According to Ede János Szilágyi 
„the two big parts of the agricultural financial system are agricultural taxing and 
agricultural financing „The agricultural financing as a part can be further sepa-
rated into special agricultural loan and agricultural financial aid.2 It must be 

1 The described article was carried out as part of the EFOP-3.6.1-16-2016-00011 “Younger 
and Renewing University – Innovative Knowledge City – institutional development of the University 
of Miskolc aiming at intelligent specialisation” project implemented in the framework of the 
Szechenyi 2020 program. The realization of this project is supported by the European Union, co-
financed by the European Social Fund.

2 Szilágyi János Ede: Agricultural and rural development finances and agricultural risk management 
rules, in: Szilágyi János Ede (SZERK.): Agrárjog. Miskolc, 2017, Miskolci Egyetemi Kiadó, 236-237.P.
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noted that the state’s role is significant not only related to agricultural taxing but 
at the other two parts of agricultural financing though this role’s effect varies 
greatly. Regarding the agricultural loan Csilla Csák notes that „ the state’s pres-
ence takes place in establishing and operating the loaning system depending on 
how the sector’s profitability and the bank’s loaning costs relate to each other… 
[;] in our country … the financing and within it the loaning system’s establishing, 
as well as establishing and operating the agricultural financing all presume the 
neccessity of the state’s intervention.3 Regarding the agricultural financial aid – 
similar to other countries of the European Union – the defining role is not the member 
state’s but the European Union’s since „after joining the European Union the role 
of national financial aid underwent a significant change, manifesting in a smaller 
amount than that of agricultural- and regional development aid financed by the 
European Union.”4 Focusing to the basics by Csaba Lentner in agriculture we find 
long production processes, high capital requirements, strong fluctuations of earn-
ings, becasue of the sector depend on special biological factors, climate and weath-
er, so goverments and banks use special financing, support and tax policies.5

Regarding the agricultural taxing it can be determined that the Hungarian 
tax law regulations treat agricultural activities and arable lands as well as similar 
taxable persons in a special way. We can find significant differences in the regu-
lations of different tax categories since each tax law treats this field differently 
due to its own nature. Generally speaking most tax laws aim for its regulations to 
be as general as possible and to enforce fair competition.6 In addition to these the 

3 Csák Csilla: International models of the agriculture institutional system, in: Csák Csilla 
(SZERK.) : Ünnepi tanulmányok Prugberger Tamás Professzor 70. születésnapjára. Miskolc, 2007, 
Novotni alapítvány, 83. P.

4 Szilágyi (2017): Op. cit. 238. p.
5 Lentner, Csaba: Dilemmas of Hungary’s Agricultural Future Contrasted with Historical 

Backrground and Developed Market Economy Models. In. On the Eve of the 21st Century: 
Challenges and responses. Edited by Erzsébet Gidai, Budapest, 1998., Akadémiai Publishing 
House, pp. 175-185., Lentner, Csaba: Az agrárfinanszírozás kérdőjelei Magyarországon: az 
Amerikai Egyesült Államok, Kanada, Új-Zéland követhető modellek? In. Gazdálkodás, 1992, 36. 
évfolyam, 2. szám, pp. 70-72., Lentner, Csaba: A magyar agráfinanszírozás jellemzői az EU 
csatlakozás küszöbén. In. Gazdálkodás, 2004., 48. évfolyam, 1. szám, pp. 69-78., Lentner, Csaba: 
Magyar mezőgazdaság a pénzügypolitika csapdájában: A mezőgazdaság európai uniós támogatási 
rendszerének kritikája. In. Fejlesztési stratégiák, Finanszírozási Alternatívák. Edited by Katona, 
Klára – Schlett, András, 2014. Pázmány Press, pp. 247-261.

6 In Hungary, the ownership-acquisition of agricultural lands is limited. See: Csilla Csák – 
Bianka Enikő Kocsis – Anikó Raisz, Vectors and indicators of agricultural policy and law from 
the point of view of the agricultural land structure. Journal of Agricultural and Environmetal Law, 
2015, 19. szám, 32-43. p. Zsófia Hornyák, Die Voraussetzungen und die Beschränkungen des 
landwirtschaftlichen Grunderwerbes in rechtsvergleichender Analyse, CEDR Journal of Rural 
Law, 2015, 1. szám, 91-97. p. Jakab Nóra – Szilágyi János Ede: New tendencies in connection with 
the legal status of cohabitees and their children in the agricultural enterprise in Hungary. Journal 
of Agricultural and Environmetal Law, 2013, 15. szám, 52-57. Olajos István: Die Entscheidung des 
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legislator prefers those taxable persons who engage in agricultural activities or 
are owners of arable lands.7 The legislator took into account the sector’s special 
qualities; the sector’s great costs, receipt for these costs is not always available 
(self-employment, using self-producted materials), a big part of the taxable persons 
engage in agricultural activities as additional activity so the income from these 
activities is negligible, the sector requires high amount of tools and is time-con-
suming, investments pay off in a longer run; the state considers this sector a 
significant, strategic one so it does not subject great taxes to nor the one engaging 
in agricultural activities, nor the consumer (apart from excise goods). Regarding 
the definition of agricultural activities Csilla Csák notes that in the European 
Union the task of determining this definition is in the member state’s authority, 
accordingly „the definition of agricultural activity is not uniform in the member 
states. In Hungary it is defined in single legislative processes, from the visual 
angle of domains of regulation. According to this from different aspects, different 
definiteness can be observed, for example: tax law, environmental protection, 
support, land-property etc.”8 

In the light of the above the tax law seeks to place the sector in a vantage 
point with its own devices. Such tools can be providing certain taxable persons 
special tax arrangements and legal status, providing special tax arrangements for 
products produced by agricultural activities and for the activity itself, defining 

Verfassungsgerichts über die Rolle, die Entscheidungen und die Begründetheit der Gründen der 
Stellungnahmen der örtlichen Grundverkehrskommissionen, Agrar- und Umweltrecht, in press. 
Raisz Anikó: Topical issues of the Hungarian land-transfer law. CEDR Journal of Rural Law, 2017, 
1. szám, 70-72. p. Szilágyi János Ede: Acquisition of the ownership of agricultural lands in Hungary, 
taking the EU’s and other countries’ law into consideration, Zbornik Radova Pravni Fakultet Novi Sad, 
2016, 4. szám, 1444-1448. p.; Szilágyi János Ede: Das landwirtschaftliche Grundstückverkehrsgesetz 
als erster Teil der neuen ungarischen Ordnung betreffend landwirtschaftlichen Grundstücken, 
Agrar- und Umweltrecht, 2015, 2. szám, 46-50. p. 

7 Csák Csilla: The Hungarian National Report on the legal forms of agricultural undertakings, 
with attention to traditional and industrial cultivation. Journal of Agricultural and Environmetal 
Law, 2010, 8. szám, 21. p.; Csilla Csák’s statement does not contradict Ede János Szilágyi’s 
observation, that the „European Union’s regulations provide a definition of agricultural activities; 
Szilágyi János Ede: Változások az agrárjog elméletében? Miskolci Jogi Szemle, 2016, 1. szám, 38. 
p. Ede János Szilágyi did the thorough analysis of the changes of the definition of agricultural 
studies in the light of the relevant legislation and case law: Szilágyi János Ede: The Dogmatics of 
Agricultural Law in Hungary from an Aspect of the EC Law. European Integration Studies, 2009, 
1. szám, 48-49. p.; Szilágyi János Ede: Az agrárjog dogmatikájának új alapjai – útban a természeti 
erőforrások joga felé? Jogtudományi Közlöny, 2007, 3. szám, 118-119. p.

8 Regarding the evaluation of tendencies of agricultural tax law see István Olajos- Anikó 
Raisz: The Hungarian National Report on Scientific and Practical Development of Rural Law in 
the EU, in States and Regions and in the WTO. Journal of Agricultural and Environmetal Law, 
2010, 8. szám, 45-46. p.; Szilágyi János Ede: The Hungarian National Report on Legal Incentives 
and Legal Obstacles to Diversification for Farmers. Journal of Agricultural and Environmetal Law, 
2010, 8. szám, 11-12. p.



1054

separate tax rates, providing tax exemptions, the imposition of tax-deductible 
discounts and the provision of tax benefits. 

The scope of the study does not allow it to analyze all the tax categories 
related to agricultural law, thus I will touch upon three tax categories – Personal 
Income Tax, Value Added Tax and Levy – outlining their cardinal points. At the same 
time, I must note that the Hungarian agricultural literature (Raisz-Szilágyi) has 
already paid special attention to corporate tax, but its importance is less relevant 
with regard to its specialties. The study only covers Hungarian legal regulation.

2. SPECIAL REGULATIONS OF THE PERSONAL INCOME TAX  
RELATED TO AGRICULTURAL ACTIVITIES AND ARABLE LANDS 

From an agricultural law perspective the personal income tax addresses the 
sector’s issues the most. Most private individuals perform agricultural cultivation 
not as a private entrepreneur but as an additional source of income which is espe-
cially important for the people living in rural areas. The sector’s other particularity 
is their high cost and their questionable verification. Even though the agriculture 
as a sector demands great costs, these costs manifest in self-performed tasks or 
self-producted crop, actions which the taxpayer does not have bills for.

In the light of the above, the Act CXVII of 1995 on Personal Income Tax 
specially addresses the income of those private individuals who perform agricul-
tural cultivation. The aforementioned law establishes the category of small-scale 
agricultural producers as well as agricultural smallholders, defines tax exemptions 
as well as provides discounts on income, establishes special small-cale agricul-
tural flat-rate costs, provides tax relief for small-scale agricultural producers, and 
as a special tax rule it creates the option of flat-rate taxation.

The Act CXVII of 1995 on Personal Income Tax defines such incomes which 
can be disregarded when determining earnings.9 These are called non-taxable 
items, within its regulations the aforementionted Act regulates tax-free incomes.10 
There are several tax exemptions related to the agricultural area, such as the income 
from the transfer of a cooperative business share obtained in the course of the 
realization of the cooperative business, the annuity obtained for land, the income 
from the transfer and lease of land, and the payment of land. It is also clear from 
the list that tax law exempts land income in particular from personal income tax.

The Act provides tax exemption up to a maximum of 10000 HUF for pen-
sioners for the income received by a retired member of a cooperative from the 

9 Szakács Imre: Az adózás nagy kézikönyve. Budapest, 2008, KJK-Kerszöv, 772-775. p.
10 Act CXVII of 1995 on Personal Income Tax . 7. § (1) a., and Schedule No 1. to Act CXVII of 

1995
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transfer of his business share in the cooperative acquired as an allocated asset as 
part of a life annuity contract concluded with the cooperative in which he/she is 
a member,11 Similarly income received under a life-annuity contract concluded 
pursuant to the Act on National Land Reserves and the Government Decree on 
the Purchase of Arable Land by the State in Exchange for Life Annuity.12

Another preferred area of income from land is tax exemption for income 
from land transfer and leasing. The Act contains strict requirements as a condition 
of exemption,.13 By principle only income below 200,000 HUF is tax-free for the 
sale of agricultural land if the buyer uses the agricultural land for a period of at 
least 5 years as a private entrepreneur or sells the land to a registered agricultur-
al cooperative so the agricultural cooperative can rent the land for at least 10 years. 
The income is also tax-exempt if the transfer is made to a private individual for 
land consolidation purposes or municipal government for a social land program 
specified in a separate law or for the benefit of the National Land Fund.14

It is important to also point out that if a private individual sells the arable 
land to private entrepreneur engaged in animal husbandry, or to a small-scale 
agricultural producer and they use it for at least 5 years, or sells it to an employee 
of a agricultural cooperative and the cooperative rents the land for at least 10 years, 
the income is tax-free regardless of the income limit. This type of total tax ex-
emption applies when the share ownership is terminated and for the purpose of 
land consolidation, as well as for the benefit of the National Land Fund.

The proceeds from the leasing of the land will be tax-exempt if the lease term 
is five years on the basis of the contract based on the lease of the land. If the con-
tract is terminated without a reason beyond the contracting parties, the taxpayer 
must pay the tax with interest. 

The tax exemption for land allocation concerns the narrower range of private 
individuals. The Act provides tax exemption for land not exceeding 6,000 m2.15 

While ensuring the tax exemption, the personal income tax law provides 
favorable taxing conditions for taxpayers engaged in agricultural activities.16

Specific rules apply to small-scale agricultural producers and agricultural 
smallholders, the rules which apply to agricultural producers also apply to family 
estate farmers and their contributing family members and extend to the private 

11 Schedule No 6. to Act CXVII of 1995. 7.1. 
12 Schedule No 1. to Act CXVII of 1995 7.14. The definition of arable land is not defined 

separately by the law, but it makes a refererence in paragraph 3, point 51, that agricultural and 
forestry land is defined in the Act CXXII of 2013 as arable lands.

13 Schedule No 6. to Act CXVII of 1995. 9.5.1.-9.5.4. pont. 
14 Act LXXXVII of 2010 The National Land Fund is part of state treasury assets, and aims 

to manage the land owned by the state. This includes all land owned by the state and the related 
property rights.

15 Schedule No 1. to Act CXVII of 1995 8.12., 8.13.
16 Szakács (2008): Op. cit. 762. p.
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individuals who engage in agricultural production and are registered in the custom-
er registration system maintained by the agricultural and regional development aid. 

Small-scale agricultural producer17 means a private individual above the age 
of 16 who is not a private entrepreneur but possesses a small-scale producer license 
and is engaged in activities aimed at producing the listed products on his own farm.

Own farm shall mean the entitlement of the private individual who is actu-
ally conducting the production activities to dispose over the equipment (including 
leased equipment), the organization of production and – with the exception of 
cultivating sowing seeds under contract and breeding, fattening, and tending 
livestock under contract – the use of the results of production.18

Tax law also provides the definition of small-scale producer license: small-
scale producer license means an official document issued and validated pursuant 
to the provisions of a government decree designed to register the income gener-
ated by small-scale agricultural activities; the license shall contain: a) the particu-
lars of the small-scale agricultural producer, b) all of the other information pre-
scribed in the government decree that is necessary for discharging tax liability.19

According to the personal tax law special taxation conditions are granted 
only to private individuals engaged in agricultural production, an important ele-
ment of the concept of small-scale agricultural producer is the activity or the 
product to which this activity is directed.

Small-scale agricultural production activities include the growing of plants, 
orchards, breeding of animals, and processing of products at an individual’s farm, 
if this occurs using base materials which are themselves produced at the farm, the 
collection of certain agricultural products at an individual’s own farm which does 
not violate the law, and forestry activities conducted in an individual’s own forest 
area, if, in respect of all of the aforementioned activities, the product produced or 
the activity falls under either of the categories listed in Act CXVII of 1995 on 
Personal income tax law.20

The concept of agricultural smallholder covers a narrower concept within 
the concept of a small-scale agricultural producer. Agricultural smallholder means 
any small-scale agricultural producer whose revenue from such activities does not 
exceed 8 million forints – 26230 euro – in a tax year. The special category is 
important because it provides better tax conditions for the individual.

The income from small-scale agricultural producer activities is one type of 
income derived from self-employment activities21 within the aggregate taxed 

17 Hadi László (szerk.): Az új adójog magyarázata 2010. Budapest, 2010, HVG-ORAC Kft., 
871. p.; Act CXVII of 1995 on Personal Income Tax 3. § 18. 

18 Act CXVII of 1995 on Personal Income Tax 3. § 18. a.
19 Act CXVII of 1995 on Personal Income Tax 3. §. 18. b.
20 Schedule No 6. to Act CXVII of 1995.
21 Act CXVII of 1995 on Personal Income Tax 8. §. The rate of tax in the year of 2017 is 15%, 

in principle, for all income subject to personal income tax.
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earnings, so income is determined by itemized expense accounting or 10 per cent 
expense ratio.22

Small-scale agricultural producers (including agricultural smallholders using 
flat-rate taxation) with revenues less than 600,000 forints annually from such 
activities shall not be required to consider income from such revenues, while if 
revenues exceed the above amount, income shall be determined based on all rev-
enues included.23

Small-scale agricultural producers using itemized expense accounting may 
deduct the following from their income from such activities24: a) if employing 
workers with at least 50 per cent disability, the monthly wages paid to each such 
employee, not to exceed the prevailing monthly minimum wage in effect on the 
first day of the month; with respect to apprentice training of vocational school 
students on the basis of apprenticeship agreement, as described by law, 24 per 
cent of the prevailing minimum wage for each student and for the month and any 
fraction thereof, or 12 per cent of the prevailing minimum wage for the month and 
any fraction thereof if the apprentice training is provided under a cooperation 
agreement concluded with the vocational school. A small-scale agricultural pro-
ducer (for the purposes of this Section hereinafter referred to as ‚employer’) pro-
viding further and continuous employment to a vocational school graduate who 
has successfully completed the professional examination or to a previously unem-
ployed person, or a person released from imprisonment within 6 months from the 
date of release, or a person released on parole, if not using flat-rate taxation, may 
deduct the amount of social security contribution paid during such employment, 
not to exceed a period of 12 months, from the revenues produced by such activities, 
regardless of whether such amounts can otherwise be claimed as expenses in the 
case of itemized expense accounting. 

Agricultural smallholders using itemized expense accounting may claim 
40 per cent of the revenues from such activities, deducted as smallholders’ ex-
pense allowance, over and above verified expenses. In this case losses may not 
be deferred until, if so intended, such smallholders’ expense allowance is 
claimed.25

In addition to the special cost accounting and income reduction rules, 
the legislator also provides the taxpayer with a tax break for the small-scale 

22 Itemized cost accounting means that the taxpayer is entitled to deduct from his income 
the maximum amount of his income. ’Expense’ according to Act CXVII of 1995 on Personal income 
tax 4. § (3); Only expenses directly connected to gainful activities, actually paid during the tax 
year exclusively for the purpose of gainful activities and for pursuing the activities, which are duly 
substantiated shall be recognized as expenses.

23 Act CXVII of 1995 on Personal Income Tax 23. §.
24 Act CXVII of 1995 on Personal Income Tax 21. §.
25 Act CXVII of 1995 on Personal Income Tax 22. § (6) 
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agricultural producer in the amount corresponding to the tax on his income from 
this activity,26 but this amount can not exceed 100,000 forints (327 euros). The 
two tax breaks are collectively referred to as small-scale agricultural producers’ 
tax breaks.

Furthermore, the law also favors agricultural smallholders by giving them 
the option of flat-rate taxation which in essence means that no substantive cost 
declaration has to be made instead it is based on the smallholders income.27 The 
basis is the flat-rate income which is calculated by subtracting the expense ratio 
determined by the Personal Income Tax and expressed in a precentage of income 
Act from the smallholders overall income.28 

This results in an extremely low tax base for agricultural smallholders, gen-
erally 15% (expense ratio of 85%) and 6% for breeding and production of animal 
products (expense ratio of 94%).

Agricultural activities may be conducted by the taxpayer as a private entre-
preneur as well but in this case he shall be subjected to the general rules with the 
exception of flat-rate taxation since that is also an option for private entrepreneurs 
conducting non-agricultural activites. 

Special legislation has been in the Personal Income Tax Act within income 
from property transfer proceeds from the transfer of property reclassified agri-
cultural land. By building residential parks, more and more land is being con-
structed so that land is extracted from agricultural cultivation and investors re-clas-
sify it as building land. This process jeopardizes the amount of arable lands, on 
the other hand, investors can gain extra profit as they can earn a substantially 
higher price for building land. The process has also attracted the attention of the 
legislator and has therefore introduced rules for taxing the extra profits.29 The law 
does not increase the tax rate, but sets special rules for its tax base and as the tax 
base increases, the amount of tax will also increase. In this case, the tax base is 
the usual return (the portion of the income that exceeds the deductible costs) and 
the amount exceeding the normal return threefold. Thus, the standard rate of the 
tax base is increased by three times the extra profit. This rule also applies where 
the taxable person sells his share in a company which has property and the share-
holder obtains a foreign exchange gain. In this case, the tax base will be the 
normal amount and twice the amount gained from the exchange rate.30

26 Act CXVII of 1995 on Personal Income Tax 39. § (1), Szakács (2008.): Op. cit., 852-853. p.
27 Act CXVII of 1995 on Personal Income Tax 50-57. §
28 Act CXVII of 1995 on Personal Income Tax 53. §
29 Act CXVII of 1995 on Personal Income Tax 62/A§. 
30 Szokásos hozam az Szja törvény alapján az ingatlan átruházás esetén a levonható költségek 

0,3 százalékának a tulajdonban tartás naptári napjaival megszorzott összege.
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3. SPECIAL REGULATIONS OF THE VALUE ADDED TAX RELATED  
TO AGRICULTURAL ACTIVITIES AND ARABLE LANDS 

Act CXXVII of 2007 (VAT Act) contains regulations on Value Added Tax 
specific to the different types of taxes. VAT is by definition a general, consum-
er-type tax.31 General, because – with certain exceptions – it applies to the sales 
and import of every product and service including acquisitions within the borders 
of the European Union. Consumer-type, because ultimately it weighs on the con-
sumer or the end user.

There are no specific requirements toward taxable persons: the VAT applies 
to every person or organisation with legal capacity conducting economic activities 
with no regard to its location, aim or result. Economic activity shall mean a long-
term, regularly conducted activity within the framework of business operations 
with the objective of or resulting in financial profits including especially agricul-
tural activities.32

A wide range of bases of assessment are regulated by the VAT Act, its scope 
covers the inland sales of products and providing services, product import and 
product acqusition within the European Community.33

VAT is sectorneutral, the agricultural sector is also subject to the general 
rules and the law only mentions agricultural products and agricultural activites 
in special exceptions. The VAT Act regulates the agricultural sector with its par-
ticipants and the consumers of agricultural products through special provisions. 

 This specialty manifests in the tax rates and the special legal status of ag-
ricultural producers. 

The rate of VAT affects the consumer price of products putting the burden 
on the end consumers. Providing tax benefits for basic food products is in some 
cases necessary for the central budget to prevent them from becoming impossible 
to pay for by low income consumers. 

The Act defines three types of tax rates.34 The general tax rate of 27% and 
the reduced rates of 5% and 18%. These rates apply to different types of products 
and services. The general rate isn’t specified by the Act, it is a collective rate which 
has to be applied to each transaction for which the legislator doesn’t provide re-
duced tax rates.35

The 5% tax rate apply to herbal drugs and among others to domestic swine, 
cattle, sheep, goat and their meat, poultry meat eggs and milk. The 18% tax rate 

31 Földes Gábor: Adójog. Budapest, 2004, Osiris Kiadó, 244. p.
32 VAT Act 5. § (1) and 6.§ (1)
33 VAT Act 2. §.
34 VAT Act 82. § (1)-(2)
35 Szakács (2008): Op. cit. 97. p.
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applies to milk products, grain and products made using these. Reduced tax rates 
therefore apply only to a limited circle of agricultural products.

Tax exemption is, however, more beneficial for the end consumer since VAT 
won’t be applied and therefore won’t be present as a price increasing factor. It is 
also favorable for low-income taxpayers since it exempts them from certain tax 
obligations and administrative burdens. Tax exemption is a special form of tax 
reduction. Generally there are two types of exemptions in tax law: personal and 
subject-based exemptions.36 VAT uses similary categories with the addition of 
inland sales and transportation since Hungary joining of the European Union. 

In the case of personal exemptions legal requirements have to be met to be 
granted exemption. It is favorable since it exempts the taxable person from ad-
ministrative burdens and certain tax obligations. Taxable persons choosing per-
sonal exemption are for instance not obligated to pay VAT. Furthermore it is 
important to highlight the taxable persons inability to exercise his right of tax 
deduction while under the cover of personal exemption.37 (This is not always fi-
nancially favorable for the taxable person since he won’t be entitled to tax deduc-
tions and returns.) 

While personal exemption is optional providing the taxable person the choice 
of paying taxes under the general rules subject-based exemption is obligatory by 
law.38 Subject-based exemption is tied to the basis of assessment. It applies to every 
taxable person in cases of the sales of products, providing services and product 
imports listed by the Act. Like personal exemption subject-based exemption grants 
tax exemption to the taxable person while preventing tax deductions and returns.39

From the wide range of subject-based exemptions a select few types of prod-
ucts and services related to agricultural law should be highlighted.40 These include 
the supply of a building or parts of a building and the land on which it stands that 
is supplied before the first occupation or the elapsed period after first occupation, 
between the operative date of the occupancy permit of the relevant authority and 
the date of supply is less than two years and the supply of land or part of land 
which has not been built on excluding the leasing or renting of a building site.

Taxpayers in the agricultural sector are subject to the general rule but dif-
ferent types of special activities are provided with an option for special taxation 
method. This section focuses on the rules of taxation applied to producers con-
ducting agricultural activities (agricultural producers). The special regulations 
benefit the taxpayers in two areas: the taxpayer is exempted from tax obligations 
and the related administrational burdens, through the compensational charges 

36 Földes (2004): Op. cit., 138. p.
37 VAT Act 187. § (2)
38 Földes (2004): Op. cit. 257. p.
39 Földes (2004): Op. cit. 257-258. p.
40 VAT Act 86. § (1) j-l., (2) Tax exemption based on the specifics of the activity. 
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gain „special budget assistance” which helps covering VAT costs related to their 
acquisitions.41 Agricultural activities are not subject to taxes but they don’t allow 
for tax deduction and taxpayers have no return or accounting obligation regarding 
these activities. The law grants agricultural producers special legal status and also 
provides a legal definition from a VAT perspective.

A taxable person conducting agricultural activities shall mean one who ful-
ly or partially conducts agricultural activities, is qualified as microentrepreneur-
ship or self-employment by the special law, is established inland or otherwise has 
their place of residence or habitual residence inland. Agricultural activity shall 
mean the production or processing of products listed by the VAT Act and servic-
es provided with the use of instruments of self-owned businesses.42

Compensational charges offset non-deducable taxes in cases of purchases 
from the conductor of the agricultural activity. Compensational charges are part 
of the consideration but not the buying price and have to be paid after the trans-
action by the buyer. 43 The rate of the compensational charge is determined by the 
VAT Act at 12% for plants and herbal products, at 7% for livestock and animal 
products and also for providing services. Therefore compensational charges pro-
vide additional income for taxable persons conducting agricultural activities and 
the option to pass on VAT of acquisitions.

Compensational charges weigh only on the end consumer since the recipient 
has the option to deduct the VAT.

4. SPECIAL LEVY REGULATIONS RELATED TO  
AGRICULTURAL ACTIVITIES AND ARABLE LAND

Legislation acknowledges the problem of the dual nature of arable lands: it 
shouldn’t simply be regarded as property since it is also a tool of production and 
thus a source of livelihood for the farmer. Subsequently levies favor transfer of 
property (be it free of charge or onerous) to preserve the continuity of manage-
ment.44 The law prefers furthermore the free of charge transfer of necessary tools 
of farming along with the arable land.

In cases of gift and inheritance levies (free of charge transfers of property) 
tax law preference manifests in the form of tax exemptions and benefits. Transfers 

41 VAT Act 197-253. §
42 VAT Act 198. § a-c. Sections I and II of Appendix 7 of the Act list all the products and 

services in the field of agricultural activities (e.g. living plants, livestock, animal products, food 
products from the processing of agricultural products, field work, packing and storage of agricultural 
products). 

43 VAT Act 201-202. §.
44 Act XCIII.of 1990 on 

Zbornik radova Pravnog fakulteta u Novom Sadu, 3/2017



of arable lands (like with all other forms of property) are exempt from levies if 
the acquirer is the lineal relative or the surviving spouse of the deceased.45

Preferences for arable lands have a more narrow range and regulations op-
erate with the method of full exemption instead. The inheritor of the arable land 
or its intangible property gains the benefit of having to pay only half the amount 
of the regular inheritance levy. If the inheritor is registered as a family estate 
farmer, he’s only obligated to pay a quarter of the original amount. A similar 
regulation is in effect regarding the gifting of arable lands and their intangible 
properties: the amount of the levy to be paid is halved.

The transfer of property is fully exempt from levies in several cases of the 
gifting and inheritance of arable lands and their intangible properties. The trans-
fer of management rights to the manager of state-owned environmentally protect-
ed areas is exempt. The law also exempts the inheritor if he transfers the inherit-
ed arable lands to a fellow inheritor registered as a family estate farmer. Further-
more, acquiring arable lands and their intangible properties by gifting is also 
exempt if the acquirer is a private entrepeneur, small-scale agricultural producer, 
family estate farmer and if the acquisition takes place as a requirement for home-
stead conveyancing support.

Unique types of homestead conveyancing exemptions can be found in the 
regulations of gifting and the free of charge transfer of intangible property. Private 
entrepeneurs, small-scale agricultural producers or family estate farmers are ex-
empted from the levy if they acquire the arable land, the homestead, buildings or 
movable property items necessary for agricultural production from close rela-
tives.46

The latter type of exemption applies to onerous tranfers of these types of 
properties, too. Generally transfers of property may only benefit from full exemp-
tions rules of reduced levies and other preferences do not apply. Exempt is, how-
ever, the acquisiton of leasehold, acquisiton of property through voluntary land 
exchange for the purpose of land consolidation and the establishment of usufruct 
and use rights. The Levies Act grants levy exemption for the onerous acquisition 
of arable land by farmers if the legal requirements are met. These requirements 
include an obligation to use the land for agricultural or forestry purposes as a 
private entrepreneur, small-scale agricultural producer or family estate farmer for 
5 years 12 months after the emergence of the levy payment obligation. It is also 
required to refrain from transferring the property or establishing any intangible 
property rights on it.47 Should the requirements be violated the law sanctions the 
acquirer by doubling the amount of the levy.48 

45 Levies Act 16.§ (1) i. and 17.§ (1) p. 
46 Levies Act 16.§(6)-(7), 17.§(1).f., h., q., 17.§(3)
47 Levies Act 26.§ (1) n., p., s., e. 
48 Levies Act 26.§ (18)
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5. SUMMARY 

Food production and rural development are strategic objectives of every 
government due to constant population growth and the increase of food product 
prices. A large part of the funds of the European Union flow into these sectors. It 
is important, however, for the legislator to help keeping the sector stable and pro-
vide access to quality food products for low income consumers. 

It is easy to see while overviewing tax law regulations that the highest tax 
preferences are granted to agricultural producers, family estate farmers, and small-
scale entrepreneurs. Small-scale agricultural producers conduct agricultural ac-
tivities to secure additional income by using their own tools and workforce while 
practicing another (main) profession. These small farms are a highly important 
source of income for the rural population and fill a significant role in certain 
segments of food production, e.g. fruit and vegetable production and small-scale 
livestock production. 

The tax law system of Hungary has been shifting from income taxes towards 
turnover taxes reducing income tax rates while increasing the rates for consumer 
taxes. (The rate of the personal income tax is 15% for private citizens and 9% for 
companies. The general rate of VAT is 27% but in some cases special rates apply.) 
Tax rates for food products had therefore have to be changed: by reducing them 
prices for food products also decreased.

The significance of the Levies Act lies in making it possible for relatives to 
conduct agricultural activities on gifted or inherited lands without high tax burdens 
and ensuring that arable lands are acquired by professional producers with the 
intent of agricultural production instead of investors through exemptions and 
preferences. 
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Mađarsko poresko zakonodavstvo o zemljištu  
i poljoprivrednoj delatnosti

Sažetak: Predmet ovog rada je mađarsko poresko zakonodavstvo koje se 
od nosi na poljoprivrednu delatnost i obradivo zemljište. Rad se foku sira samo na 
tri poreska oblika, kako zbog obima rada, tako i zbog činje ni ce da oni u najvećoj meri 
odražavaju specijalni status obradivog zemlji šta i proizvodnje hrane. Ta tri pore-
ska oblika su: porez na dohodak, porez na dodatu vrednost i posebna naknada. Naj-
značajnija za ovu oblast je regulativa posvećena porezu na dohodak, jer ovaj 
poreski oblik nudi moguć nosti za raznoliko regulisanje poljoprivredne delatnosti, 
dok je pre ostala dva poreska oblika uglavnom potpomažu specijalnom regula tivom 
i poreskim oslobođenjima i olakšicama.

Ključne reči: porez; porez na dohodak; porez na dodatu vrednost; na kna da; 
poljoprivrednik-preduzetnik; „mali“ poljoprivrednik; poresko oslo bo đenje; pore-
ske olakšice.
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ACQUIRING LAND OWNERSHIP RIGHTS  
IN ROMANIA BY FOREIGN CITIZENS

Abstract: The present paper deals with the subject of the acquisition of land 
ownership in Romania by foreign citizens. It presents the legal problems involved 
matter in relation to the legal regime drawn by the three essential laws in the 
field, Law 312/2005, Law 18/1991 and Law 17/2014, to which are added the 
constitutional provisions regarding this subject. The legal regime under which 
land in Romania can be acquired by foreign citizens is presented depending on 
the fact that the foreign citizens are members of the European Union or they are 
foreign citizens belonging to third countries. Also, an important place in this study 
is reserved to the explaining of the meaning of the term reciprocity in this matter 
and to the functioning mechanism of the preemption right in connection with the 
acquisition of land ownership right in Romania by foreign citizens.

Keywords: acquisition of land ownership in Romania, foreign citizens, 
agricultural land, immovable property, preemption right, reciprocity, Romanian-
Turkish Agreement.

1. INTRODUCTION

All lands in Romania, irrespective of their destination, the holder, the title 
on which they are owned and their belonging to the public domain or to the private 
domain, constitutes the land fund of Romania, pursuant to art. 1 of the Land Fund 
Law no. 18/1991.



According to land use, they are categorized in art. 2 of Law no. 18/1991, in the 
following categories:

„a) Agricultural land, namely: agricultural arable land, vineyards, orchards, 
vineyard nurseries, fruit trees, hop and mulberry trees, pastures, hayfields, green-
houses, solariums, ponds and the like, those with forest vegetation, if they are not 
a part of forestry arrangements, wooded pastures, agrozootechnical constructions 
and facilities, fish farming and land improvements, technological and agricultural 
roads, warehouse platforms and storage facilities that serve the needs of agricul-
tural production and non-productive land that can be arranged and used for Agri-
cultural production;

b) Land with a forestry purpose, such as: wooded or crop land, forestry 
production or management, land for afforestation and non-productive land – rocks, 
abrupt, boulders, ravines, ravines, torrents – if included in the forestry arrangements;

c) Land permanently under water, such as: minor watercourses, lake’s basins 
at maximum containment levels, bottom of inland maritime and territorial seas;

d) Urban land of urban and rural localities on which are located the construc-
tions, other settlements of the localities, including agricultural and forest lands;

e) Land for special purposes such as those used for road, rail, naval and air 
transport, construction and associated facilities, construction and hydrotechnical, 
thermal, power and natural gas transmission, telecommunications, mining and petro-
leum operations, quarries and heaps of any kind, for defense needs, beaches, reserva-
tions, natural monuments, archaeological and historical sites, and others like these.“

The lands belonging to the public domain are those affected by public utili-
ties and the legal regime applicable to them is that of the public property right. 
These lands are inalienable, imprescriptible and not subjected to forced execution. 
They cannot be entered into the civil circuit except under the conditions provided 
by law, by decommissioning them of the public domain.

The lands subject to the right of private property are in the civil circuit and, 
irrespective of whether it belongs to natural or legal persons governed by private 
law or public law, in principle, have a free movement regime, that is, they can be 
acquired by anyone without restrictions. However, the principle of the free move-
ment of private property is subject, at the moment, to legal limitations justified 
by ensuring the security of the civil circuit.

The current legislation1 only provides for minimum restrictions on the ac-
quisition of the right to private property or the exercise of the private property 

1 Starting with 1947, the political regime established in Romania imposed restrictive 
regulations on private property, many of which referred to the legal circulation of land. By 
successive laws, it was mainly intended to legislate the authentication of legal acts relating to land, 
to obtain prior administrative authorization for alienation property right, to limit the acquisition 
of agricultural land by inheritance only to direct or collateral relatives up to the third degree, 
including spouses. Subsequently, the land without construction, property of the natural or legal 
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right on the land, in order to allow the securing of land transactions, as well as a 
better knowledge of Romania’s land stock and better exploitation of it

2. LEGAL RESTRICTIONS ON FREE MOVEMENT OF LAND

The Romanian Constitution stipulates in art. 44 par. (2), second thesis, the 
fact that foreign citizens and stateless persons may acquire the right to private 
ownership of land only in the conditions resulting from the joining of Romania 
to the European Union and other international treaties to which Romania is a 
party, on a reciprocal basis, and by legal inheritance.

In our attempt to determine the content of the notion of reciprocity, a sine 
qua non condition for the acquisition of land ownership by third-country nation-
als, we feel it would be useful to do this by referring to a concrete example in this 
matter. For this reason, we will focus our attention on the provisions of the Agree-
ment between the Government of Romania and the Government of the Republic 
of Turkey on the Promotion and the Safeguarding of Investments2, thus trying to 
discover the way in which such a normative act is drafted and how, in this matter, 
the conditions of reciprocity can be expressed and understood.

Desiring to develop the existing economic cooperation relations between the 
two countries and to encourage the creation of favorable conditions for the invest-
ments of the Romanian investors on the territory of the Republic of Turkey and 
of the investors from the Republic of Turkey on the territory of Romania, the two 
States have signed this Agreement which, among other conferred rights, grants 
to the signatory parties, subject to the conditions imposed by this Agreement, the 
prerogative to acquire ownership of the immovable property in the territory of each 
of the signatory States.

persons in the urban and urban areas became unavailable and the subject of expropriation (Law 
No. 19/1968), and by Laws 58/1974 and 59/1974 all categories of land were removed from the civil 
circuit. The lands in the buildable perimeter of urban and rural settlements could be acquired only 
through legal inheritance, their acquisition through legal acts between living persons being 
forbidden. If the constructions were alienated, their land was lawfully transferred to state ownership. 
Since December 1989, these laws have been abolished, and, regarding this matter, land law 
regulations being Law no. 18/1991 regarding the land fund, Law no. 54/1998 on the legal circulation 
of land, which repealed the articles referring to the legal circulation of land under Law no. 18/1991, 
Law no. 247/2005 on property and justice reform, as well as some adjacent measures, which by 
art. 8 of Title X repealed Law no. 54/1998. As for Title X of Law no. 247/2005 regarding the legal 
circulation of land, it was repealed by Law no. 71/2011 for the implementation of Law no. 287/2009 
on the Civil Code. See E. Chelaru, Legal Circulation of Land, Edit. All Beck, Bucharest, 1999, p. 
48,142; C. Bîrsan, V. Stoica, Evolution of legislation on the circulation of buildings, II, in Law no. 
6/1990, p. 45 49; D. Chirică, The Consequences of the Post-revolutionary Legislative Changes on 
the Movement of Private Property, in Law no. 6/1991, p. 25 27; E. Chelaru, Civil Law. The Rigts in 
rem, ed. 3 a, Ed. C.H. Beck, Bucharest, 2009, p. 123, 180.

2 Published in the Official Monitor of Romania and in force since February 23rd, 2009.
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Thus, as announced in the title of the Agreement, the essential condition to 
be taken into consideration by the parties is that the acquisition of ownership of 
immovable property is to be done for the purpose of investing in the territory of 
the other country. In this regard, according to art.1 of the Agreement, investment 
term means, in accordance with the national laws and regulations of the contract-
ing party hosting the investment, any assets and includes, but is not limited to 
those listed, the right of the parties to “movable and immovable property and 
rights such as mortgages, guarantees and pledges or similar ownership rights “. 
Considering the content of this normative text, we can see that the parties are given 
the right to acquire real estate ownership in the territory of the other country, and, 
as long as the text does not explicitly stipulate what kind of immovable property 
is referring to, the interpretation can be made in the sense that the parties are 
offered the opportunity to acquire real estate (immovable property), constructions 
and land, either inside or out of town, of the urban area.

Together with the essential condition allowing the acquisition of ownership 
of immovable property, that is, its acquisition for investment purposes, the Agree-
ment also sets out other rules that parties must obey in order to exercise the rights 
granted by it.

In this regard, we can distinguish between the following guidelines: acquir-
ing ownership of immovable property will be done in accordance with the nation-
al laws and regulations of the state in which acquisition takes place (Article 2, 
paragraph 1); The acquisition of property will take place without prejudice to the 
measures adopted by the European Union; Investment by investors of either con-
tracting party will always be fair and equitable and will enjoy adequate protection 
in the territory of the other contracting party; No contracting party shall, through 
unreasonable or discriminatory measures, affect the management, maintenance, 
use, possession, extension or administration of such investments (Article 2 (2)); 
Each contracting party shall grant to its investors in the territory of the other 
contracting party treatment no less favorable than that it accords to its investors 
or investors of a third state, whichever is the more favorable (Article 3 (1)).

As it can be seen, the optics of the clauses stipulated in the Agreement is a 
general one, to which the parties must relate, and the effective acquisition of the 
property right is to be achieved in compliance with the requirements and rigidities 
found in national laws of the state where the immovable property in which the 
acquisition takes place.

Therefore, considering the provisions of the Romanian-Turkish Agreement 
and also the constitutional provisions of art. 44 par. 23, we find that the central 

3 “Private property is guaranteed and protected equally by law, regardless of the holder. 
Foreign citizens and stateless persons may acquire the right to private land ownership only in the 
conditions resulting from the joining of Romania to the European Union and other international 
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idea, namely, the premise of the existence of the right to acquire land ownership, 
is the requirement of reciprocity.

In trying to delineate this requirement, it is obvious that reciprocity refers to 
the fact that each state must recognize in favor of the other the prerogative of 
acquiring in its territory the right to ownership of land. Furthermore, in order to 
exercise this prerogative, each state may establish one or more common conditions, 
such as the acquisition of property for the purpose of investment found in the 
Romanian-Turkish Agreement, these conditions being imposed by both States, 
and, in case of non-fulfillment, the right to acquire land ownership cannot be 
exercised in a valid way. Next, the following common point which characterizes 
reciprocity is that the exercise of the rights granted to the citizens of the two states 
should benefit of a fair and equitable treatment, on the basis of which the other 
party will not have a less favorable legal status than that applied to a third state 
which is part of an agreement that regulates on the same matter.

Another important provision in terms of reciprocity is that, for the purpose 
of exercising the right conferred by the Agreement, the parties of each state are 
required to respect the national laws and regulations of each state regarding the 
conditions to be met in order to acquire ownership of the land. From this last re-
quirement, to which reciprocity refers to, results two essential aspects: the first is 
that by complying to the law and national regulations by the parties, as they are 
naturally subject to the same legal rules as the citizens of each of the states, they 
will not benefit from more favorable treatment, neither in comparison with them, 
nor with European citizens; the second refers to the idea that, by enforcing nation-
al law and regulations, the parts of third states will not be subject to a more severe 
legal regime than that imposed on the citizens of the signatory states. On the 
other hand, regarding the condition of observing the national law of each state, 
we believe that reciprocity is limited to the actual content of the national provi-
sions, in the sense that the laws and regulations of each state must not have pro-
visions that outline a legal regime identical to that of the other State in the matter 
of acquiring land ownership, and it is even possible for the stipulations in the 
national laws of one of the states to be more severe or more restrictive than those 
provided for in the national regulations of the other state. Thus, reciprocity is 
limited to compel the parties to that the acquisition of land ownership will be done 
in accordance with the general and special provisions found in national law. So, 
reciprocity does not require that national regulations from the signatory states 
should create the same legal regime. One last aspect that we consider to be men-
tioned and also what is presented in close connection with the idea of reciprocity 
is, as it results from the lines of the Romanian-Turkish Agreement, that, whatever 

treaties to which Romania is a party, on the basis of reciprocity under the conditions provided by 
organic law, as well as through legal inheritance.”
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the stipulations to be applied mutually between the parties, they must be in com-
pliance with the rights and measures drawn from the quality of the Romanian 
state as a Member State in the European Union, thus respecting the rights granted 
to the European citizens in this matter.

a) Land acquisition in Romania by foreign citizens, stateless persons and 
foreign legal persons under Law no. 312/2005

The normative act regulating the way in which foreign citizens, stateless 
persons and foreign legal persons acquire ownership of land in Romania is Law 
no. 312/20054.

According to art. 3 of the Law no. 312/2005, “The citizen of an EU Member 
State, the stateless person domiciled in a Member State or in Romania and the 
legal person established under the law of a member state may acquire ownership 
of the land under the same conditions as those provided for by law for Romanian 
citizens and for Romanian legal persons “. According to art. 1 paragraph (2) of Law 
no. 312/2005, “The provisions of the present law do not apply to the acquisition 
of land ownership by foreign citizens and stateless persons by legal inheritance”, 
in which case the provisions of the common law in matters of inheritance shall 
apply.

Regarding the testamentary heirs, the provisions applicable to them are those 
of the Art. 3 of the Law no. 312/2015, given the fact that this is the rule in the 
matter of acquiring the right of ownership by foreign citizens and stateless persons.

Exceptions to the rule in Art. 3 of the Law no. 312/2005 are stipulated in Art. 
4, which states that the acquisition of the right of ownership over the lands can be 
achieved by foreign citizens and stateless persons residing abroad only by estab-
lishing residence in Romania and in art. 5, which restricts the acquisition of land 
not by the quality of the land but by the nature of the land, referring to agricul-
tural land, forests and forest land.

Thus, according to art. 4 of the Law no. 312/2005, “The citizen of a non-res-
ident Member State in Romania, a non-resident stateless person in Romania dom-
iciled in a Member State, as well as a non-resident legal person constituted in 
accordance with the legislation of a Member State, may acquire the ownership of 
land for secondary residences, respectively secondary offices, at the expiration of 
5 years period from the date of Romania’s joining the European Union “.

Acquisition of the land must be done for the purposes of establishing resi-
dence in Romania by foreign nationals of Member States and stateless persons 
domiciled in Member States. Legal entities established in an EU Member State 

4 Law no. 312/2005 was published in the Official Monitor of Romania, Part I, no. 1008 of 
November 14th, 2005.

Irina Sferdian, Ph.D., Codruţa Guzei-Mangu, Ph.D., Acquiring Land Ownership... (str. 1065–1087)



1071

may acquire land in Romania for the establishment of a secondary offices. This 
means that if the purpose of establishing a residence in Romania for individuals 
or a secondary establishment offices for legal persons is not met, foreign citizens, 
stateless persons and foreign legal persons cannot, currently, acquire land in Ro-
mania.

Although, at the first reading of the law would result that foreign citizens in 
the Member States and stateless persons domiciled in a Member State cannot 
acquire the right to land ownership in Romania for 5 years from the date of Ro-
mania’s joining the EU, and at the end of the 5 year period, providing that a resi-
dence in Romania has been established, interpretation in the doctrine and judicial 
practice in our country was made in the sense that that foreign citizens and state-
less persons domiciled in a Member State can acquire ownership of land in Ro-
mania, from the date of joining the EU, if they are resident in Romania. Thus, it 
would mean that the only condition for becoming a landowner in Romania for this 
category of citizens is linked to the quality of the resident. In our opinion, this 
interpretation does not comply with the letter of the law and we do not consider 
that this was the intention of the legislator, since it provided expressly the possi-
bility of the acquisition of land ownership by citizens of the Member States only 
for the purposes of establishing their residence in Romania, 5 years from the date 
of Romania’s joining the EU. The interpretation given to this law by practitioners 
of law in Romania takes out the meaning of the provision of a 5-year period, since 
requires only the quality of resident in Romania in order to acquire ownership of land.

The fact that Art. 4 of the Law no. 312/2005 had to be interpreted in the sense 
that we have shown is proven by the exception stipulated in art. 5 of the Act, which 
refers to a certain category of land, agricultural ones, forests and forest lands. 
Thus, according to art. 5 par. (1) of Law no. 312/2005, “A citizen of a Member 
State, a stateless person domiciled in a Member State or in Romania, and a legal 
person, constituted under the law of a Member State, may acquire the right to 
property on agricultural land, forests and forestry land upon completion of a 7 
year term from the date of Romania’s joining the European Union “. By exception, 
according to par. (2) of the same article, “The provisions of paragraph (1) shall not 
apply to self-employed farmers who are: a) nationals of Member States or stateless 
persons domiciled in a Member State who establish their residence in Romania; 
B) stateless person with domicile in Romania “. As a result, the latter may acquire 
ownership of these special purpose land even from the date of Romania’s joining 
the European Union if they prove that they are independent farmers and establish 
their residence in Romania or, in the case of stateless persons who do not have 
their domicile Member States, if they establish their domicile in Romania.

Proof of the status of independent farmer shall be made with documents 
issued, as the case may be, by the competent authorities “in the Member State or 
that of origin” or by the certificate issued by the competent authorities in Romania. 
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These persons are required to keep the purpose in which the acquired land is used 
land for a period of 7 years, calculated from the date of Romania’s joining the 
European Union.

Therefore, regarding these special-purpose land, self-employed farmers who, 
being citizens or stateless persons domiciled in a Member State, establish their 
residence in Romania, as well as stateless persons residing in Romania, may ac-
quire the right to ownership of land as of the date of joining the EU, provided that 
the land use category is kept for 7 years from the date of the joining. If the legis-
lator had intended to admit the acquisition of any land from the date of Romania’s 
joining the EU by foreign citizens in the Member States and stateless persons who 
have their domicile in a Member States, but residing in Romania, he would have 
stipulated it expressly, as he did in the case of farmers, regarding agricultural land, 
forests and forest land.

Those who are not farmers, in order to acquire ownership of agricultural 
land, forests and forest lands must obtain residence in Romania and must wait for 
the 7 year period from the date of acquisition to pass. This period of time expired 
on 1 January 2014.

Therefore, at the present time, the 5-year period applicable to the acquisition 
of land other than agricultural, forest and forest land has expired, as well as the 7 
years applicable to these special categories of land.

Thus, the only condition currently required for the acquisition of land in 
Romania by foreign citizens or stateless persons domiciled in an EU Member State 
or the European Economic Area, namely the one referring the purpose of such 
acquisition, that is establishing a residence in Romania.

It is necessary to distinguish between the right of residence of foreign citizens 
and stateless persons and the quality of resident in Romania.

Regarding the right of residence on the territory of Romania, art. 11 from 
Government Emergency Ordinance no. 102/2005 on the free movement on the 
territory of Romania of the citizens of the member states of the European Union, 
the European Economic Area and the citizens of the Swiss Confederation5, the 
citizens of the European Union who enter Romania have the right of temporary 
residence for a period of up to 3 months from the time of their entry into the 
country, and if they are looking for a job, they have the right to reside for a period 
of up to 6 months from the date of entry, no other additional formalities required.

The right of residence on Romanian territory is granted for a period longer 
than 3 months if the persons in question are in one of the following situations: A) 
they have the status of a worker; B) they have means of subsistence for them and 
their family members, usually the minimum guaranteed income in Romania, and 

5 O.U.G. no. 102/2005 was republished in the Official Monitor of Romania, Part I, no. 774 of 
2 November 2011.
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health insurance; C) are enrolled in an accredited Romanian educational or train-
ing institution, have health insurance and have means of support for them and 
their family members, usually the minimum guaranteed income in Romania; D) 
they are family members of a citizen of the European Union meets one of these 
conditions or of a Romanian citizen domiciled or residing in Romania (Article 12 
of the Ordinance).

Family members who are not citizens of the European Union can benefit of 
the right of residence for more than 3 months if they accompany or join the Eu-
ropean Union citizen who meets one of the conditions laid down by law.

It follows that the right of residence implies a certain period in which the 
person in question lived on the territory of Romania and met the registration 
formalities with the competent authorities, a simple entry on the Romanian terri-
tory not being enough6. We consider that the intention of the legislator was to 
allow the acquisition of land in Romania only to those who are to establish sec-
ondary residences on the territory of Romania7.

Regarding the foreign legal person, the special law does not explain what we 
need to understand through the secondary establishment of the legal person. In 
the case of Romanian legal persons, the provisions of art. 227 The Romanian 
Civil Code stipulates that its registered office shall be established according to 
the constitutive act or the statute, and depending on the object of activity, the legal 
person may have several secondary offices for branches, territorial offices and 
work points. Also, art. 227 par. (2) The second sentence of the Romanian Civil 
Code makes reference, regarding the establishment of the Romanian legal person’s 
office, to the provisions of art. 97 Romanian Civil Code, which regulates the 
chosen place of residence of the natural person, and which may be established 
upon the conclusion of a certain legal act, in writing, in order to exercise the rights 
and obligations arising from that act.

The foreign legal person, established in the country of origin, may have 
secondary offices for the carrying on of the activity, under the conditions stipu-
lated in its constitutive documents, in compliance with the foreign law regulations 

6 In the same regard, E. Chelaru, Civil Law. The main rights in rem, op. cit., p. 179 180. For 
the opinion that the physical presence in Romania of a foreign citizen or a stateless person residing 
in a Member State of the European Union is sufficient for him / her to be able to acquire ownership 
of the land under the same conditions as Romanian citizens, see C. Drăguşin, D. Birlog, Acquisition 
of the right to land ownership by foreign citizens, stateless persons and foreign legal persons after 
Romania’s accession to the European Union, in Law no. 6/2007, p. 23 27.

7 For Romanian citizens, the residence is the place where the individual declares that he / 
she has his / her secondary residence (Article 88 Civil Code), Unlike his / her domicile, which is 
the place where the individual declares that he / she has his / her main residence (art. 87 Civil Code). 
Also, the provisions of Art. 86 para. (2) Romanian Civil Code, according to which a natural person 
cannot have at the same time more than one domicile (home) and one residence, even when he has 
several dwellings.
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under which it was constituted and which is applicable to it. The provisions of 
private international law provide in art. 2582 The Romanian Civil Code, that the 
foreign legal persons constituted for lucrative purposes, validly constituted in the 
state whose nationality they have, are fully recognized in Romania, and non-prof-
it legal persons can be recognized in Romania, on the basis of the Government’s 
prior approval, by a court order, subject to reciprocity, if they are validly consti-
tuted in the state whose nationality they have and if the statutory purposes they 
pursue do not contravene the social and economic order in Romania.

According to art. 2580 Romanian Civil Code, the organic status of the foreign 
legal person is governed by its national law, and the organic status of the branch 
established by the legal person in another country is subject to the national law of 
the legal person.

Foreign citizens, stateless persons and foreign legal persons belonging to 
third countries cannot acquire ownership of land under more favorable conditions 
than those applicable to those in member states of the European Union. In addition, 
foreign citizens and stateless persons may acquire land in Romania in the condi-
tions resulting from the international treaties to which Romania is a party and on 
the basis of reciprocity.

b) Acquisition of land ownership by foreign citizens by restitution of land 
rights under Law no. 18/1991

With the revision of the Romanian Constitution, the question was whether 
the heirs, foreign citizens of a deceased author, may or may not acquire ownership 
of the land by way of restitution after that author, through Law no. 18/1991 (land 
fund law).

Some authors8 have expressed the opinion that foreign citizens cannot acquire 
ownership by restitution under Law no. 18/1991 for the following arguments:

- the subject of the Law no. 18/1991 is the land fund of Romania;
- regulating the way in which restitution works, including that regarding the 

entitled persons, is the legislator’s choice, in accordance with the purpose of the law;
- the constitutional review on October 29, 2003, which allows the acquisition 

by foreign citizens and stateless persons of the ownership of land by way of legal 
inheritance, concerns an acquisition under the conditions of the common law, and 
Law no. 18/1991 republished is a special law that has as its recipients only the 
Romanian citizens;

8 For details regarding this opinion and the succession of regulations in the matter, see Simona 
Kovacs, “The Right of Foreign Citizens to Reconstruct the Land Ownership as the Owners’ Heroes,” 
Journal of the Judges Forum, available online at: http://www.forumul judecatorilor.ro/index.
php/2009/11/dreptul-cetatenilor-straini-la-reconstituirea-dreptului-de-proprietate-asupra-
terenurilor-in-calitate-de-mostenitori-ai-autorului-lor/
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- art. 48 of the Law no. 18/1991 was the subject of the objection of unconsti-
tutionality which was rejected, so only those who prove their status as Romanian 
citizens (their or their author), on the date when the law of reparation came into 
force, can acquire ownership of land by way of legal inheritance;

- only if the author died after the constitutional review (after 29.10.2003), his 
heirs can acquire land ownership by restitution, because the applicable law is that 
from the date of the inheritance, so only after 29.10.2003 ownership of land by 
way of legal inheritance can acquired by foreign citizens.

In another opinion, it is thought that nowadays foreign citizens can acquire 
land ownership by way of restitution, but only as heirs, and not in their own name.

Art. 47 of the Law no. 18/1991, in its original form (in force on 20.02.1991), 
shows that persons who are foreign citizens and who do not have their domicile 
in Romania, by acts between living persons cannot acquire land ownership rights 
(without distinction as to what kind of legal or testamentary inheritance), with the 
obligation to alienate them within one year from the date of acquisition, under the 
sanction of their free transfer to state ownership. After the republishing of the law, 
in art. 48, which remained in force even after the abrogation of art. 66-73 of the 
Land Fund Act through Law no. 54/1998, now abrogated, the possibility for Ro-
manian citizens, irrespective of their domicile (in the country or abroad), to apply 
for the restitution of the property right, for the lands owned by them, was granted.

The provisions of art. 68 of Chapter V (Legal Circulation of Land) of Law 
no. 18/1991, which stipulated that natural persons who are foreign citizens and do 
not have their domicile in Romania, cannot acquire land by acts between living 
persons and if they acquire land in ownership by inheritance they are required to 
alienate them within 1 year from the date of the acquisition under the sanction of 
their free transfer in state property, was abrogated by Law no. 54/1998 on the 
legal circulation of land.

The provisions of art. 3 of the Law no. 54/1998, in force since 02.06.1998, 
stipulated that “(1) foreign citizens and stateless persons cannot acquire land own-
ership. (2) Natural persons having Romanian citizenship and domicile abroad may 
acquire in Romania, by legal acts between living persons and by inheritance, lands 
of any kind “.

Law no. 54/1998 was abrogated by art. 8 of Title X of Law no. 247/2005, which 
provided that in title X, art. 3, that foreign citizens and stateless persons may acquire 
ownership of land in Romania under the conditions provided by the special law.

However, the special law on the reestablishment of the right of ownership is 
Law no. 18/1991 as it was republished in 1998 and then amended in 2005. Acquir-
ing ownership of a land by reconstitution under the Land Fund Laws is an acqui-
sition based either on the status of the former owner of the applicant (hence an 
acquisition in his own name) or as the heir of the former owner (hence an acqui-
sition as heir).
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And Law no. 18/1991 did not refer, from June 1998, as a result of the abrogation 
of art. 68, to the acquisition of ownership of land by foreign citizens by of inher-
itance. But the Constitution of Romania, during this period (1998-2003), that is, 
until its revision in 2003, prohibited foreign citizens and stateless persons from 
acquiring ownership of land in Romania. This means that foreign citizens could 
not acquire even as legal heirs of their author, Romanian citizen, the ownership 
of the land by means of restitution, under Law no. 18/1991.

It was considered, however, that only art. 48 of the Law no. 18/1991 – special 
law to Law no. 54/1998-, which referred only to the acquisition of ownership in 
its own name and allowed it only to the Romanian citizens, regardless of their 
domicile. Thus, it was expressly stated that only Romanian citizens domiciled 
abroad or former Romanian citizens who have regained their Romanian citizenship 
may apply for the restitution of the right to property for agricultural land or forest 
land only within the limits of certain maximum areas provided by law.

Law no. 312/2005 cannot be considered as a special law for land subject to the 
restitution of private property rights because it refers to land which is already in 
the civil circuit and not to land entering the civil circuit by the restitution of the 
ownership right by issuing of the property title by the competent authorities of 
Romania.

After the revision of the Constitution in 2003, which by art. 44 par. 2 guar-
antees and equally protects the right of ownership, regardless of the holder, and 
expressly stipulates that foreign citizens and stateless persons may acquire the 
right of private ownership of land by legally inheritance, the provisions of art. 3 
par. 1 of Law 54/1998 were declared unconstitutional9. Obviously, it was about 
the inheritances that were opened after the revised Constitution entered into force, 
that is, after 29.10.2003. They also concerned situations where these lands were 
included in the succession, that is, the title of restitution had been issued on behalf 
of the author of the Romanian citizen. Following the revision of the Constitution, 
foreign citizens may acquire ownership of the restituted land in favor of their 
author, without having to alienate it within one year of the date of acquisition, as 
regulated in Art. 68 of Law no. 18/1991, before it was abrogated. Foreign citizens 
will have this right, regardless of the date of their author’s death, the former owner, 
provided that the reconstitution falls within the scope of the revised Constitution 
(to be pending on 29.10.2003 or that the proceedings have been initiated after that 
date, under the Law No 247/2005)10.

9 Decision no. 408 / 07.10.2004 of the Romanian Constitutional Court.
10 This is also the point of view expressed by Simona Kovacs in the article entitled “The 

Right of Foreign Citizens to Reconstruct the Land Ownership as Heirs to Their Authors”, Judicial 
Review Magazine, available online at http://www.forumuljudecatorilor.ro/index.php/2009/11/
dreptul-cetatenilor-straini-la-reconstituirea-dreptului-de-proprietate-asupra-terenurilor-in-calitate-
-de-mostenitori-ai-autorului-lor/.
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c) Restrictions on the acquisition of the right to property required by the 
exercise of the pre-emption right. Common law regulation

The right of pre-emption is the right arising from a law11 or contract that 
confers upon its beneficiary, the preemptor, priority in purchasing a good. In the 
current Civil Code, the right of pre-emption is regulated in the art. 1730-1740 C. civ.

As a legal nature12, the right of pre-emption is a potestative right which implies 
the correlated obligation of the passive subject, that is, the seller-owner, to respect 
the pre-emption, meaning to allow the preemptor to accept the offer of sale, in which 
case the potestative right is exercised in a positive manner, or the refusal of this 
offer, in which case the pre-emption right is exercised in a negative manner.

As far as its legal characters are concerned, the preemption right is, according 
to art. 1739 C. civ., indivisible and inalienable, being a right constituted intuitu 
personae. The preemption right is extinguished at the death of the preemptor, except 
when it has been constituted for a certain period. In the latter case, the term shall 
be reduced to 5 years from the date it started, if a longer term has been stipulated.

The provisions of the Civil Code concerning the pre-emption are suppletive/
not mandatory, applying only if by law or contract it is not stated otherwise and 
only in the case of the sale contracts concluded after the entry into force of the 
current Civil Code, and in the case of conventional pre-emption, only for the 
agreement concluded after the entry into force of the new Civil Code.

The existence of a pre-emption right, legal or contractual, is a restriction on 
the freedom of the owner to dispose of his property because he has to fulfill cer-
tain formalities, either prior to sale or after the sale of the good, to a third party, 
in order to ensure the priority of buying to the preemptor.

The vendor may either notify his offer for sale to the preemptor, which can 
accept it within no more than 30 days in the case of immovable property, or sell di-
rectly to a third party the good for which there is a preemption right, but only under 
the condition precedent the preemption right is not exercised by the preemptor.

In this second situation, art. 1732 C.C. provides for the obligation of the seller 
to immediately notify the preemptor of the content of the contract concluded with 
a third party, the notification can be made even by the third party.

11 For the disclosure of the various preemption cases found in special laws, see G. Boroi, 
C.A. Anghelescu, B. Nazat, Civil Law. Rights in rem, Edit. Hamangiu, 2013, p. 37 and 38.

12 Regarding the legal nature of the right of pre-emption as a potestative right, see I. Negru, 
D. Corneanu (I), A.G. Ilie, M. Nicolae (II), Discussions on the legal nature of the preemption right, 
in Law no. 1/2004, p. 22 64; D. Chirică, Civil Law Treaty. Special contracts. Volume I. Sale and 
Exchange, Ed. C.H. Beck, Bucharest, 2008, p. 100; E. Chelaru, Preemption right regulated by Law 
no. 54/1998, in the Law no. 8/1998, p. 19 et seq. In the sense that the right of preemption is a real 
right, see Gh. Beleiu, The preemption right regulated by Law no. 18/1991 of the Land Fund, in Law 
no. 12/1992, p. 3 13; L. Pop, Rights in rem, Ed. S.C. Cordial Lex, Cluj Napoca, 1993, p. 75; I. Adam, 
The Legal Regime of the Remediation and Acquisition of Real Estate Land and Buildings, Ed. 
Europa Nova, Bucharest, 1996, p. 76



The notification must include the surname and forenames of the seller, the 
description of the good, the charges imposed on it, the terms and conditions of the 
sale, and the place where the good is located.

If the preemptor decides to exercise his preemption right, he will communi-
cate his sales agreement to the seller, and the communication must be accompanied 
by the price placed at the disposal of the seller.

Sale based on the preemption right has the character of a real agreement, the 
preemptor’s consent being doubled by the actual price placed at the seller’s disposal. 
The aim of the legislator was to avoid the abuse of rights which the preemptor 
might be tempted to practice13.

The mechanism of exercising the preemption right on the basis of a contract 
with a third party under the condition precedent of the positive non-exercise of the 
preemption right by the preemptor is considered to be a balanced one, designed to 
prevent any fraud of the seller or third party’s interests by the preemptor14. By the 
mechanism provided by the legally presumed condition precedent affecting the 
sale to a third party, the preemptor will not need to seek a nullity of the sale for 
an immoral cause, an action for the inopposability of the selling or an action for 
subrogation to the third party’s place in the contract15.

The condition precedent of not exercising the preemption that affects the sale 
of the property to a third party is more than this, it becomes an essential element 
of the validity of the contract, the existence of which is presumed by law. The 
presumption of the existence of the condition precedent will also apply if the 
preemption right arises as the result of the parties’ agreement16. 

When, upon receiving of the notification, the preemptor communicates to 
the seller his sales agreement and proof that the price was placed at the disposal 
of the vendor, the condition precedent will not be fulfilled, and the sale to a third 
party is considered never to have been accomplished. If the potestative preemption 
right is exercised in its negative form, in the form of refusal of the offer, the sale 
to the third party is reinforced by the fulfillment of the condition precedent.

It has been considered17 that the fact that the preemption price is placed at 
the vendor’s disposal by accepting the seller’s offer is likely to put him under the 
shelter of untimely or abusive acceptance of the offer by an insolvent preemptor.

Also, the fact that the sale to the preemptor is a real contract, by placing the 
price at the vendor’s disposal, makes the preemptor unable to rely on the payment 
terms granted by the seller to the third party.

13 See J. Goicovici, Sale under preempton right, in the regulation of the new Civil Code, in 
P.R. no. 5/2012, p. 31.

14 Ibidem.
15 Idem, p. 33-34.
16 Ibidem.
17 See J. Goicovici, loc. cit., p. 34.
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In the case of the exercise of the preemption, the good-faith third party, who 
was unaware of the existence of a conventional preemption right because it did 
not become opposable through the Land Registry, will be able to promote against 
the seller warranty claim for eviction.

For the first time, through art. 1734 C. civ., is imperatively regulated the 
contest between the preemptors and it was taken into account the legal or conven-
tional nature of the preemption, the publicity of the conventional preemption 
through the registration in the Land Registry if it relates to a real estate, or through 
the certified date of the act, when the good is mobile.

Thus, in the case of a contest between the beneficiaries of the legal preemp-
tion right and those of the contractual preemption rights, the beneficiary of the 
legal preemption right will have priority.

When there are several beneficiaries of legal preemption rights, the seller 
has the freedom to choose any of them.

In the case of the existence of several beneficiaries of conventional preemp-
tion rights, when the property is immovable, priority will be given to the person 
who first registered the right in the Land Registry, and if the good is mobile, it 
will be preferred to the beneficiary of the conventional preemption right whose 
contract has the oldest certified date.

The parties cannot disregard the applicable competition rules according to the 
law and cannot by convention set another priority of the preemptors. Such a clause 
is considered by law to be unwritten and thus free from any legal effectiveness.

Regarding the land from the forest fund, the Civil Code regulates expressly, 
by the provisions of art. 1746, the fact that these privately owned land can be sold 
with due respect for the preemption rights of co-owners or neighbors. Naturally, 
it is about neighbors who have the property of the land which is bordering the land 
that is being sold.

In the Forestry Code18, as amended by Law no. 60/2012, stipulates that in 
the event that the land to be sold is close to the public property of the state or of 
the territorial administrative units, the exercise of the preemption right of the state 
or of the territorial administrative units, within the stipulated term, prevails over 
the neighbors’ pre-emption right. Consequently, in this particular case, the prior-
ity order of purchase will be the following: co-owners, state or territorial admin-
istrative units and neighbors.

In order to exercise the pre-emption, the seller has the obligation to notify 
all the preemptors, through the judicial executor or the notary, in writing, of the 
intention to sell, showing the asking price for the land to be sold.

18 The Forestry Code of 19 March 2008 was published in M. Of. no. 238 of March 27, 2008 
and completed several times, the last addition being by Law no. 60/2012, published in M. Of. no. 
255 of 17 April 2012.
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If the co-owners or neighbors of the fund, other than the forest manger of 
the forests of the public property, do not have their domicile or offices known, the 
announcement of the offer for sale shall be recorded at the City Hall or, where 
applicable, the municipalities City Halls within which the land is located and 
displayed in the same day, at the Town Hall, through the care of the secretary of 
the local council.

Beneficiaries of the preemption right must make a written statement of pur-
chase intention and communicate the acceptance of the offer of sale or, if necessary, 
register it at the City Hall where it was displayed, within 30 days of the commu-
nication of the offer of sale or, where applicable, from its display at the City Hall.

If none of the preemptors express their intention to purchase within the 
timeframe, the sale of the land is free.

Failure by the seller to perform the pre-emption procedure or sell the land at 
a lower price or under more favorable conditions than those shown in the sale 
offer renders the sale void.

The provisions on the exercise of the preemption right, as presented above, 
will apply only to the sales contracts concluded after the entry into force of the 
Civil Code19.

d) Acquisition of the right to property on the agricultural land outside of 
built-up areas (extra muros – latin), under the conditions provided by 
the Law no. 17/2014

As it turns out of the title of this normative act and of the article art. 1 of this, 
one of the main purposes of the Law no. 17/2014 regarding certain measures for 
regulating the sale and purchase of extra muros agricultural land and amending 
Law no. 268/2001 on the privatization of commercial companies owning public 
and private property of the state with agricultural destination and the establishment 
of the Agency of State Domains20 is to determine the conditions under which the 
extra muros agricultural land21 may be subject to a sale-purchase contract.

The main points of interest of this normative act concern, on the one hand, 
the subjects of law which may be parties to a sale-purchase contract having as 
object an extra muros agricultural land and to which its provisions apply, and on 
the other hand, the technical conditions which they must observe in order for such 
a contract to be validly concluded.

19 For an evolution of the regulation of preemption right in the case of forest land, see E. 
Chelaru, Civil Law. …, op. cit., 2009, p. 172 175; E. Chelaru, Preemption Right Regulated by the 
Forestry Code, in Law no. 6/1997, p. 15 29.

20 Published in the Official Monitor, Part I no. 178 of 12.03.2014; enter into force on 11.04.2014.
21 The provisions of the present law apply exclusively to extra muros agricultural land, those 

within muros being expressly excluded through art. 2 par. 1 of the Law.
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With regard to the legal subjects to which these legal rules are addressed, 
the law establishes two legal regimes according to the categories of persons wish-
ing to be parties to a purchase contract for extra muros agricultural land.

In this regard, the first category of persons and the legal regime applicable 
to them can be derived from the content of art. 2 par. 2. Thus, according to it, “The 
provisions of the present law apply to Romanian citizens, respectively citizens of 
a Member State of the European Union, of the States which are party to the Agree-
ment on the European Economic Area (EEA) or of the Swiss Confederation, and of 
stateless persons domiciled in Romania, in a Member State of the European Union, 
in a State which is a party to the ESEE or the Swiss Confederation, as well as to 
legal persons of Romanian nationality, respectively of a Member State of the Euro-
pean Union, of the states that are party to the ESEE or Of the Swiss Confederation.

From the reading of this legal text it can be inferred that the extra muros 
agricultural land of Romania can be acquired, in compliance with the provisions 
of this Law, under the same conditions both by the Romanian citizens and by the 
foreign citizens. The only condition that foreign citizens in this category have to 
fulfill in order to benefit from the same legal regime as the Romanian citizens is 
to be a citizen of a Member State of the European Union, of the states that are 
party to the Agreement on the Economic Space European or Swiss Confederation. 
extra muros agricultural land May also be acquired under the same conditions as 
Romanian citizens, by stateless persons if they are domiciled in Romania, in a 
Member State of the European Union, in a State party to the ESEE or in the Swiss 
Confederation. At the same time, from the same normative text and under the 
same conditions stipulated by the Law, extra muros agricultural land can be ac-
quired by Romanian and foreign legal persons, provided that the latter have the 
nationality of a member state of the European Union , States which are party to 
the ESEE or the Swiss Confederation. 

The second category of persons and the legal regime applicable to them are 
found in the third paragraph of Art. 2 of the Law. According to this, “a third-coun-
try national and a stateless person domiciled in a third country, as well as legal 
persons having the nationality of a third State, may acquire the right to property 
on extra muros agricultural land under the conditions laid down in international 
treaties on the basis of reciprocity, under the terms of this law.”

From the content of this normative text there are three essential aspects, 
namely the existence of an international treaty signed by the states to which the 
persons concerned belong and which grant them the right to buy extra muros 
agricultural land in the territory of the other state, this right to be granted under 
conditions of reciprocity, and in order to acquire the land, the conditions stipulat-
ed by the present Law are to be met.

First of all, in order to be able to purchase extra muros agricultural land in 
Romania, citizens of a third state, stateless persons residing in a third country and 
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legal persons having the nationality of a third state, respectively all those persons 
which cannot be found among the persons listed in the previous paragraph, will 
be able to acquire the right to property on extra muros agricultural land, provid-
ing that there is an international treaty between the states to which the persons in 
question belong to, expressly states this possibility and the general requirements 
that have to be met. 

Secondly, in order for the prerogative of the acquisition of extra muros ag-
ricultural land to exist, it is necessary for the international treaty to establish it on 
a reciprocal basis. That reciprocity, in the light of those presented in the section 
devoted to the delimitation of the meaning of this notion, must be understood as 
a necessary and binding condition in the treaty on which the right of each of the 
persons of the signatory states to be able to acquire in the other state extra muros 
agricultural land through a sale-purchase contract is based on. 

In order for a citizen from a third country to be able to buy such land on 
Romanian territory, it is necessary for Romanian citizens to be given the legal 
opportunity to purchase extra muros agricultural land in the third country. In 
other words, the impossibility of one of the persons in question to acquire extra 
muros agricultural land in the other state will automatically prohibit the purchase 
of such land by the other person of the other state.

Thirdly, in order for the interested persons, namely citizens from third coun-
tries, to be able to exercise validly and effectively the right to acquire extra muros 
agricultural land in Romania, they must obey and comply with the provisions of 
Law no. 17/2014, which aims at establishing the necessary conditions that the 
parties to a contract for sale-purchase of extra muros agricultural land must fulfill 
for its valid conclusion.

Thus, it follows from the combined interpretation of paragraphs 2 and 3 of 
Art. 2 of the Law, that both categories of persons, provided by the two normative 
texts, in order to acquire such a land through a sale-purchase contract, must com-
ply with the special rules imposed by the national law, and the conditions of 
reciprocity that grants the right of third-country nationals to acquire extra muros 
agricultural land in Romania cannot be expressed in such a manner as to allow 
them to circumvent, to avoid the provisions of Law no. 17/2014. The interpretation 
of the two paragraphs must lead us to the idea that, whatever the content of the 
reciprocal conditions found in the international treaty, they cannot confer on 
third-country nationals a more favorable legal status than that of nationals of a 
Member State of the Union European Union, of one of the States which are party 
to the Agreement on the European Economic Area (EEA) or of the Swiss Con-
federation.

Also, from the final sentence of paragraph 3, namely that requiring 
third-country nationals to comply with the conditions of Law no. 17/2014 in order 
to be able to validly acquire extra muros agricultural land in Romania, we must 
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understand that, subject to reciprocity, they cannot be required more severe or 
more restrictive conditions than the Romanian citizens and the others listed in 
par. 2 of art. 2 of the Law, the latter being, in their turn, also compelled to observe 
the provisions of Law 17/2014.

Synthesizing these latest ideas, we conclude that, in the case of citizens from 
a third state, they, in the presence of reciprocity clauses stipulated in the interna-
tional treaty signed by Romania with a third state, will be able to acquire extra 
muros agricultural land on the territory of Romania, provided that they comply with 
the provisions of Law 17/2014, thus benefiting from the same legal status as the 
Romanian citizens, who are also subject to the same legal provisions in the matter.

Once we have reviewed the issues regarding the categories of persons to 
whom the provisions of the law apply, we continue with its second point of inter-
est, namely the technical, substantive and formal conditions to be observed by the 
parties to a contract sale-purchase of extra muros agricultural land in Romania.

In this regard, according to art. 4 par. 1 of the Law, “The transfer, by sale, 
of the extra muros agricultural land shall be done in compliance with the substan-
tive and form conditions provided by the Law no. 287/2009 on the Civil Code and 
the preemption right of the co-owners, lessees, neighbors and the Romanian state, 
through the Agency of State Domains, in this order, at an equal price and under 
equal conditions.” So, having this provisions into consideration, the substantive 
and formal conditions to be complied with in the case of the sale of a extra muros 
agricultural land, these are the general provisions laid down in this regard by the 
Civil Code in Title IX, Chapter I, of the sale-purchase contract in conjunction with 
the other normative texts of the Civil Code, which regulates the transfer of the land22.

Among these conditions, we also find that complying with the right of 
preemption. As it results from the previously normative text, the beneficiaries of 
the preemption right are23, in this order, the co-owners, the lessees, the neighbors 
and the Romanian state. Along with the general legal regime which the Civil Code 
draws, in the art. 1730-1740, this Law provides for some special, derogatory pro-
visions which the parties must obey in this matter.

Thus, according to art. 6 of the Law, in order to inform the preemptors of 
the intention to dispose of the agricultural land, the seller records, at the Town 
Hall within the territorial-administrative unit where the land is located, an appli-
cation requesting the display of the offer for sale of the extra muros agricultural 
land. The application shall be accompanied by the offer for sale of the agricultur-
al land and the supporting documents stipulated by the methodological norms for 

22 We take into consideration the requirements imposed by the Land Registry provisions in 
the Civil Code.

23 An overview of the preemption right has already been made in a previous section, reason 
for which, within this section, we will limit ourselves to presenting only the specific provisions 
characteristic of the preemption right stipulated by Law 17/2014.
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the application of this Law. Next, within one working day of filing the application, 
the City Hall is requested to display the offer for sale for 30 days and, when ap-
plicable, on its website. Also, the mayor’s office has the obligation to send to the 
structure within the central department of the Ministry of Agriculture and Rural 
Development, and its territorial structures, a file containing the list of preemptors, 
the copies of the display request, the offer for the sale and the supporting docu-
ments, in within 3 working days from the date of filing the application. Following 
the registration of the submitted file, the central structure and the territorial struc-
tures of the Ministry of Agriculture and Rural Development have the obligation 
to display on their own sites the offer of selling the extra muros agricultural land 
for 15 days.

On the other hand, in accordance with the provisions of Art. 7 of the Law, 
the beneficiary of the preemption right must within the 30 days express his writ-
ten intention to purchase, communicate the acceptance of the seller’s offer and 
register it at the City Hall where it was displayed, following that the City Hall shall 
display, within 24 hours from the registration of the acceptance of the offer of sale, 
the data provided for in the methodological norms for the application of this Law, 
as well as send them for display on the site to the central structure, respectively 
the territorial structures of the Ministry of Agriculture and Rural Development, 
depending on the situation.

In the event of a competition between same rank preemptors or higher and 
lower rank preemptors, the solution is provided by the contents of paragraphs 2, 
3 and 4 of Art. 7 of the Law. Thus, if, within 30 days, more preemptors of differ-
ent rank express their written intention of buying, at the same price and under the 
same conditions, the seller will choose, in accordance with the provisions of art. 
4 of the Law, the potential preemptor buyer and will communicate his name to 
the City Hall. This choice will be made in compliance with the provisions of art. 
4 of the Law, which, in their turn, refer to the legal regime of the preemption right 
outlined in the Civil Code, the rules for solving the conflict between preemptors 
being found in art. 1734. If several preemptors of the same rank express their 
written intention of purchasing and no other superior ranking preemptor accepts 
the offer at the same price and under the same conditions, the one who will choose 
between them will be the seller and will communicate the name of the chosen one 
to the City Hall. The last hypothesis of conflict found in the art. 7 of the Law is 
the one which, within 30 days, a lower-ranking preemptor offers a higher price 
than the one in the sale offer or in relation to that offered by the other preemptors 
of higher rank who accepted the offer. Under this circumstance, the seller may 
resume the procedure with senior (higher rank) preemptors, registering the offer 
for sale with the new highest price.

If, within the period of 30 days set for the preemption right, none of the 
beneficiaries of this right has the intention to buy the land, the sale of the land is 
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free, complying with the provisions of this Law and the methodological norms 
and followed by the fact that the vendor will notify the City Hall in writing of this. 
However, the sale will be free, provided that it is executed in accordance with the 
terms of the sale offer made in order to observe the preemption right, under the 
condition of absolute nullity, the sale cannot be carried out on more advantageous 
terms than the ones in the offer and not for a lower price.

The supervision of the application and observance of the preemption right is 
carried out by the central structure, respectively by the territorial structures of the 
Ministry of Agriculture and Rural Development at the place of the immovable 
property, as the case may be, within 5 working days after receiving the data and 
the documents requested by art. 6 and 7 of the Law. If, following the verification, 
it is found that the rules imposed by the preemption right have been respected, 
the permit required to conclude the sale-purchase contract will be issued and if 
no preemptor expresses his intention to purchase by submitting the offer in the 
time limit provided in the present law, the issuing of the permit is not necessary. 
In the latter hypothesis, the sales contract will be concluded on the basis of the 
certificate issued by the City Hall.

In conclusion, subject to the conditions stipulated by the present Law, the 
categories of persons, both natural and legal, Romanian and foreign, mentioned 
in this normative act, will be able to acquire validly the ownership right over the 
extra muros agricultural land on Romania’s territory.

e) Restrictions on the acquisition of the ownership right related to the form 
of the act of the transfer of land

Article 1244 of the Romanian Civil Code provides that “Except for other 
cases provided by law, must be concluded by authenticated document, under sanc-
tion of absolute nullity, the agreements which transfer or constitute real rights and 
that are to be entered in the Land Registry.”

Although the marginal name of art. 1244 C. civ. is the “Form Required for 
entering in the Land Registry”, the intention of the legislator was that the authen-
tic form be a condition of validity of any act by which real rights on immovable 
property are created or transferred, and not a condition of opposability to third 
parties. This is because, through art. 885 par. (1) C. civ., the entering of the contract 
in the Land Registry is given a constitutive effect of right: “Subject to contrary 
legal provisions, the real rights over the buildings found in the Land Registry are 
acquired both between the parties and towards third parties, only by entering them 
in the Land Registry, based on the act or fact that justified the entering.”

The fact that technical impediments in finalizing the cadastral works in every 
territorial administrative unit determined the postponement of the application of 
the provisions of art. 885 par. (1) Romanian Civil Code, in the sense that, by art. 56 
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of the Law no. 71/2011 for its implementation, the entering in the land register is 
made only for the purpose of being opposable to third parties, without having the 
constitutive effect of right, should not lead us to the idea that the authentic form 
of the transfer of land with or without construction or just construction, has become 
only a condition of opposability to third parties. It is true that in order to make an 
entry in the Land Register the real right constituted or transferred it is necessary 
either a authentic document (authenticated by a notary), either a judicial decision 
or an administrative document, when the law so provides. Undoubtedly, by the 
provision of art. 56 of the Law no. 71/2011, the intention of the legislator was not 
to suppress the authentic form of constitution or transfer of immovable goods, so 
that the interpretation of these provisions must take into account the spirit of the 
law and not just the letter of the text.

Under these circumstances, any conventional transfer of a real right of im-
movable property entered in the Land Registry or about to be entered, land with 
or without construction, or only construction, and any contract constituting a 
dismemberment of the right ownership of an immovable property registered or to 
be entered in the Land Register must be completed in authentic form.

Failure to comply with this formal requirement of the translative or consti-
tutive contract of real right results in the sanction of absolute nullity. On the basis 
of the same reasoning, the option pact concerning the transfer of ownership of 
real estate must be concluded in authentic form.

Authentic form is not mandatory in the case of bilateral promises to sell a 
land, regardless of its nature, that is to say, if the parties bind themselves to con-
clude at a certain term the translative property contract.
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Sticanje prava svojine na zemljištu od strane  
stranih državljana u Rumuniji

Sažetak: Rad se bavi sticanjem prava svojine na zemljištu od stra ne stranih 
državljana u Rumuniji. U radu su izloženi pravni problemi u ovoj materiji u vezi 
sa pravnim režimom koji je uspostavljen sa tri ključa zakona, Zakonom 312/2005, 
Zakonom 18/1991 i Zakonom 17/2014, kao i u vezi sa ustavnim odredbama koje 
se tiču ove problematike. U Rumuniji se pravni režimi za sticanje prava svojine 
na zemljištu od strane stranih drža vljana razlikuju u zavisnosti od toga da li se 
radi o državljaninu države čla nice Evropske unije ili o strancu iz neke treće zemlje. 
U istraživanju je pažnja posvećena i objašnjenju pojma uzajamnosti u ovoj materiji 
i funk cionisanju mehanizma prava preče kupovine u kontekstu sticanja prava 
svojine od strane stranaca u Rumuniji. 

Ključne reči: sticanje prava svojine na zemljištu u Rumuniji, strani državljani, 
poljoprivredno zemljište, nepokretnosti, pravo preče kupo vi ne, uzajamnost, Ru-
mun sko-turski sporazum.

Datum prijema rada: 18.09.2017. 
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PRA VA STRA NA CA DA STI ČU PRA VO  
SVO JI NE NA NE PO KRET NO STI MA

Sa že tak: U ovom ra du će mo go vo ri ti o pra vi ma stra na ca da sti ču pra vo 
svo ji ne na ne po kret nim stva ri ma ka ko u Re pu bli ci Sr bi ji, ta ko i u ze mlja ma u 
okru že nju, pri je sve ga u biv šim ju go slo vesnkim re pu bli ka ma. Te ma je ak tu el na 
pri je sve ga što je u Re pu bli ci Sr bi ji u pro ce su do no še nja Gra đan ski za ko nik Sr bi je, 
te tre ba pred lo ži ti rje še nje ko je bi bi lo naj a de kvat ni je za da tu si tu a ci ju. Po seb nu 
pa žnju će mo po sve ti ti po ljo pri vred nom ze mlji štu u Sr bi ji, od no sno Za ko nu o po-
ljo pri vred nom ze mlji štu. S ob zi rom da je Re pu bli ka Sr bi ja, dr ža va kan di dat za 
član stvo u Evrop skoj uni ji, a Spo ra zu mom o sta bi li za ci ji i pri dru ži va nju je pred-
vi đe no da tre be da se uskla de pro pi si sa pra vom Evr op ske uni je i da se pre ma 
ovom Spo ra zu mu Sr bi ja oba ve za la da će od sep tem bra 2017. go di ne otvo ri ti tr ži šte 
ne po kret no sti za dr ža vlja ne ze ma lja čla ni ca, po seb no će mo is tra ži ti ovo pi ta nje. 
U ra du će mo ko ri sti ti isto rij ski, upo red no prav ni i po zi tiv no prav ni me tod. Po seb nu 
pa žnju će mo po sve ti ti sud skoj prak si u ovoj obla sti.

Ključ ne re či: pra vo, stra nac, ne po kret no sti, svo ji na, ze mlja.

1. UVOD

U an tič kim dr ža va ma stran ci ma je ne gi ra na mo guć nost ima nja gra đan skih 
pra va ili se od no si la na po ja vu kva zi stra nog ele men ta ili je pak iz u zet no pri zna-
va na u vi du da va nja pri vi le gi ja i me đu na rod nim ugo vo ri ma. Ovo ne gi ra nje pra va 
stran ci ma na la zi se i u Ju sti ni ja no vom ko dek su i u „Ma nu“ za ko nu, ko ji je va žio 
u In di ji, stran ci su bi li ne sa mo iza pa ri ja, ne go i iza iz vje snih ži vo ti nja (slo na, ko nja, 
itd.). Pre ma za ko nu od XII ta bli ca stra nac je „ho stis“. Stran cu se u Ri mu ne pri zna-
je ni „ius con nu bi“ (ko ji je osnov po ro dič nih pra va) ni ti „ius com mer cii“ (ko ji je 
osnov imo vin skih pra va, ni ti pra vo na le gis-ac tio). U an tič koj Grč koj po sto ja li su 
ugo vo ri „iso po li ti je“ ko ji ma su bi la pri zna ti ma stran ci ma dr ža va ugo vor ni ca ma 
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iz vje sna gra đan ska pra va kao na pri mjer bi lo je pri zna va no pra vo na za klju če nje bra-
ka, na za klju če nje ugo vo ra, na sti ca nje svo ji ne na od re đe nim stva ri ma.

U sred njem vi je ku u pe ri o du fe u da li zma stran ci ma je iz u zet no pri zna va no 
da se po ja vi kao su bjekt gra đan sko prav nih od no sa. U sred njem vi je ku do ap so-
lu ti zma ne pri zna va nje gra đan skih pra va stran ci ma vr še no je u ovom pe ri o du 
po mo ću slje de ćih in sti tu ta i obi ča ja: „fo ris ma ri ta gi um“, ius al ba na gli“, „ius na-
u fra gii“, i „lič ne re pre sa li je.“ U sred njem vi je ku u pe ri o du od stva ra nja ap so lu ti-
stič kih mo nar hi ja, uki da ju se dje li mič no go re na ve de ni in sti tu ti i obi ča ji. U no vom 
vi je ku, u pe ri o du od fran cu ske re vo lu ci je do I svjet skog ra ta, sti ca nje svo ji ne 
stra na ca nad ne kret ni na ma uglav nom pod li je že od re đe nim uslo vi ma, od no sno 
raz li ku ju se ap so lut no re ze ri sa na, re la tiv no re zer vi sa na i op šta pra va. U Sr bi ji pra-
vi la o stran ci ma na la ze se u čl. 45 i 47 Srp skog gra đan skog za ko ni ka iz 1844. Po-
seb no je zna ča jan rad In sti tu ta za me đu na rod no pra vo gdje je do ne se na jed na De-
kla ra ci ja o me đu na rod nim pra vi ma čo vje ka. Po sli je II svjet skog ra ta po seb no je 
zna ča jan rad Or ga ni za ci je Uje di nje nih Na ci ja – OUN, ko ja je do ni je la op štu de kla-
ra ci ju o pra vi ma čo vje ka. Ge ne ral na skup šti na OUN je 16. 12. 1966 do ni je la re zo-
lu ci ju, po mo ću ko je je usvo ji la i sta vi la na pot pis: Me đu na rod ni pakt o gra đan skim 
i po li tič kim pra vi ma, Me đu na rod ni pakt o eko nom skim, so ci jal nim i kul tur nim 
pra vi ma i Fa kul ta tiv ni pro to kol Me đu na rod nog pak ta o gra đan skim i po li tič kim 
pra vi ma. U Ju go sla vi ji do II svjet skog ra ta ma te ri ja o gra đan skim pra vi ma stra na ca 
ni je bi la je din stve no re gu li sa na.1

Ka da je u pi ta nju biv ša dr ža va Ju go slvi ja, raz li ku ju se dva pe ri o da: pr vi, 
po sli je na rod ne re vo lu ci je, u ko jem stran ci mo gu sti ca ti svo ji nu na ne po kret no sti-
ma ako su do bi li odo bre nje nad le žnog or ga na (Pred sjed ni ka pri vred nog sa vje ta) 
i dru gi pe ri od po sli je spro vo đe nja na ci o na li za ci je. U ovom dru gom pe ri o du pra vo 
sti ca nja stra na ca nad ne kret ni na ma prav nim po slo vi ma in ter vi vos (ugo vor o pro-
da ji, po klo nu, raz mje ni) je tre ti ra no kao ap so lut no re zer vi sa no pra vo. Ovo pra vo 
po sta je re la tiv no re zer vi sa no do no še njem Za ko na o pro me tu ze mlji šta i zgra da iz 
1954. go di ne, a na ro či to do no še njem Ured be o sti ca nju pra va na zgra da ma, sta no-
vi ma i ze mlji šti ma od stra ne stra nih dr ža vlja na i stra nih prav nih li ca (od 31. 12. 
1962. go di ne), od no sno uslo vlje no je do bi ja njem po seb nog odo bre nja od Se kre ta-
ri ja ta za tu ri zam i tr go vi nu SIV-a i sa gla sno sti Sa ve znog se kre ta ri ja ta za unu tra-
šnje po slo ve. Iz mje na ma Za ko na o pro me tu ze mlji šta i zgra da2 pred vi đa ju se 
po seb na pra vi la za stra na di plo mat ska i kon zu lar na pred stav ni štva i spe ci ja li zo-
va ne agen ci je OUN i za stra ne dr ža vlja ne, ko ji ima ju na ro či te za slu ge za Na rod no 
oslo bo di lač ku bor bu na ro da Ju go sla vi je.3

1 Mi haj lo Je zdić, Me đu na rod no pri vat no pra vo II, Na uč na knji ga, Be o grad 1982, 25-34.
2 Sl. list SFRJ, br. 43/65, 57/65 , 17/67 i 11/74. 
3 Mi haj lo Je zdić, Me đu na rod no pri vat no pra vo II, Na uč na knji ga, Be o grad 1982, 51–52.
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2. STI CA NJE PRA VA SVO JI NE NA NE KRET NI NA MA  
OD STRA NE STRA NA CA

Stran ci uglav nom sti ču pra vo svo ji ne na ne kret ni na ma pod uslo vom uza jam-
no sti, od no sno re ci pro ci te ta.4 Vi do vi re ci pro ci te ta raz li ku ju se pre ma na či nu na stan-
ka i pre ma prav noj sa dr ži ni uza jam no sti. U me đu na rod nim od no si ma, pre ma na či nu 
na stan ka, po zna ta su tri vi da re ci pro ci te ta: di plo mat ski, za kon ski i fak tič ki. Di plo-
mat ska uza jam nost na sta je na osno vu me đu na rod nog ugo vo ra ka da se dvi je dr ža ve 
ili vi še me đu sob no oba ve zu ju da će da ti dr ža vlja ni ma dru ge stra ne ugo vor ni ce pra-
va ko ja su po me nu ta ugo vo rom. Za kon ski re ci pr o ci tet na sta je ka da se uza jam nost 
us po sta vlja na za kon skom ni vou. Od no sno, o fak tič kom re ci pro ci te tu go vo ri mo 
ka da se sti ca nje od re đe nih pra va od stra na ca fak tič ki se obez bje đu je u prak si. 

Pre ma svo joj prav noj sa dr ži ni uza jam nost mo že bi ti: for mal na, ma te ri jal na i 
efek tiv na. For mal na po sto ji ka da do ma ća i stra na dr ža va iz jed na ču ju stran ce i dr-
ža vlja ne u po gle du uži va nja od re đe nih pra va. Ma te ri jal ni re ci pro ci tet zna či da tre ba 
stran cu pru ži ti ona pra va ko ja naš dr ža vlja nin ima u stran če voj dr ža vi. 5 I na kra ju, 
efek tiv na uza jam nost će po sto ja ti on da ka da stra nac mo že uži va ti od re đe na pra va 
u is toj mje ri u ko joj ta pra va mo že uži va ti i do ma ći dr ža vlja nin u stran če voj dr ža vi.6

Re tor zi ja će po sto ja ti u slu ča ju ka da jed na dr ža va na re đu je svo jim or ga ni ma 
da ne po stu pe po nor ma ma o pra vi ma stra na ca i su ko bu ju ris dik ci ja ko je je ona 
pro pi sa la, već da po stu pe na iden ti čan ili sli čan na čin ka ko po stu pa i stra na dr ža-
va pre ma do ma ćim dr ža vlja ni ma ili do ma ćim sud skim od lu ka ma ili za mol ni ca ma 
do ma ćih su do va.7

Ka da je u pi ta nju sti ca nje pra va svo ji ne na ne kret ni na ma stra na ca sma tra ju 
se u kao re la tiv no re zer vi sa na pra va, a u ne kim ze mlja ma kao i ap so lut no re zer vi sa-
na pra va, ma da po sto ji ten den ci ja da se ši ri krug ze ma lja ko je pro gla ša va ju na ci-
o nal ni tret man.8 

Ovo rje še nje se oprav da va eko nom skim (po vr ši na i na mje ne, te in fla tor ne 
ten den ci je), po li tič ko – bez bje do no snim (su ve re nost, po gra nič ne obla sti i zo ne 

4 Stra no fi zič ko li ce je ino stra ni dr ža vlja nin, bi lo da ima pre bi va li šte u ze mlji ili ino stran stvu. 
Ne će se sma tra ti stra nim fi zič kim li cem bi pa trid. Nav. pre ma: Ma ja Sta ni vu ko vić, Svo ji na i dru ga 
stvar na pra va stra na ca na ne kret ni na ma u Ju go sla vi ji, Zbor nik ra do va Prav nog fa kul te ta u No vom 
Sa du, 1-3/1996, 223-235.

5 Ti bor Va ra di, Ber na det Bor daš, Ga šo Kne že vić, Vla di mir Pa vić, Me đu na rod no pri vat no 
pra vo, Prav ni fa kul tet Uni ver zi te ta u Be o gra du, Cen tar za iz da va štvo i in for mi sa nje, Be o grad 2012, 
215-216.

6 Mi ha i lo Je zdić, Me đu na rod no pri vat no pra vo I, Uvod u me đu na rod no pri vat no pra vo i 
op šti ele men ti for mi ra nja i pri mje ne nor mi me đu na rod nog pri vat nog pra va, Na uč na knji ga, Be o-
grad 1980, 215-218.

7 Mi ha i lo Je zdić, 218.
8 Dr ža va New York, Bel gi ja, Fran cu ska. Nav. pre ma: Ti bor Va ra di, Ber na det Bor daš, Ga šo 

Kne že vić, Vla di mir, Pa vić, 464 – 465.
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sta ci o ni ra nja voj nih je di ni ca), so ci jal nim, na ci o nal nim i ra snim raz lo zi ma. 9S 
ob zi rom da je Sr bi ja kan di dat za član stvo u Evrop skoj uni ji po sto ji ten de ci ja da 
se uki nu ogra ni če nja ko ja se pre ma stran ci ma po sta vlja ju u po gle du sti ca nja ne-
kret ni na. U ne kom ze mlja ma, npr. u Mek si ku stran ci ne mo gu da ku pu ju ne kret-
ni ne u po gra nič nom po ja su ši ro kom 100 ki lo me ta ra, od no sno u po ja su od 50 ki-
lo me ta ra od mor ske oba le. U Bra zi lu pro pi si pred vi đa ju da stran ci ne mo gu ste ći 
ne kret ni nu u pod ruč ji ma od vi tal nog zna ča ja za bez bjed nost, bez sa gla sno sti 
na ci o nal nog sa vje ta za od bra nu. Isto ta ko u Šved skoj su 1975. go di ne po o štre ni 
pro pi si za sti ca nje ne kret ni na od stra ne stra na ca. U Nor ve škoj se pred vi đa ju ogra-
ni če nja, ali ona ne va že za stran ce ko ji ima ju do mi cil u Nor ve škoj. U Švaj car skoj 
je pred vi đen go di šnji kon ti gent odo bre nja za sti ca nje ne po kret no sti. U Ru si ji stran-
ci ne mo gu ku po va ti ze mlju u po gra nič nim obla sti ma Ru ske Fe de ra ci je. U po ne-
kim dr ža va ma USA pred vi đa ju se ogra ni če nja za ne ke ze mlje: te ta ko u Pen sil va-
ni ji li mit iz no si 2.000 ha i Ju žnoj Ka ro li ni 200.000 ha, a u Di strik tu Ko lum bi ja 
stra nac mo že da ku pi ne kret ni nu ako ima stal no pre bi va li šte na te ri to ri ji. Ne ke 
dr ža ve USA su ogra ni či le vla sni štvo nad po ljo pri vred nim ze mlji šti ma od stra ne 
stra na ca, sta nov ni ka dru gih dr ža va ili po slov nih su bje ka ta, po seb no kor po ra ci ja.10 
U Li be ri ji se to pra vo od u zi ma ne cr nač kom sta nov ni štvu.11 U Ma đar skoj po sli je 
pri stu pa nja EU (2004) po red stro gih uslo va ze mlju mo gu ste ći gra đa ni dr ža va 
čla ni ca EU, ali dru gi stran ci ne mo gu.12

U Hr vat skoj ka da je u pi ta nju sti ca nje pra va svo ji ne na ne kret ni na ma prav-
nim po slo vi ma in ter vi vos za stra na fi zič ka i prav na li ca tra ži se po red uza jam-
no sti i sa gla snost mi ni stra nad le žnog za po slo ve pra vo su đa Hr vat ske, ako za ko nom 
ni je dru ga či je od re đe no.13 Stra na fi zič ka i prav na li ca mo gu pod pret po stav kom 
uza jam no sti, sti ca ti na te me lju na slje đi va nja vla sni štvo nad ne kret ni na ma na pod-
ruč ju Re pu bli ke Hr vat ske.14

Ka da je u pi ta nju za kon ski brač ni imo vin ski re žim sa stra nim ele men tom raz-
li ku je mo tri osnov na re ži ma. Je dan je si stem re gu li sa nja ove ma te ri je na osno vu 

9 Vid. vi še:, Sla vo ljub V. Ca rić, Pra vo svo ji ne stra na ca na ne po kret no sti, dok tor ska di ser-
ta ci ja, Be o grad 2006, 74-84.

10 Dr ža va New York, Bel gi ja, Fran cu ska. Na ve de no pre ma: Ti bor Va ra di, Ber na det Bor daš, 
Ga šo Kne že vić, Vla di mir, Pa vić, 465 – 466; Ja noš Si la đi, „Sti ca nje pra va svo ji ne na po ljo pri vred-
nom ze mlji štu u Ma đar skoj, s po seb nim osvr tom na pra vo Evrop ske uni je i pra va dru gih ze ma lja“, 
Zbor nik ra do va Prav nog fa kul te ta u No vom Sa du, 4/2016, 1441.

11 Ti bor Va ra di, Ber na det Bor daš, Ga šo Kne že vić, Me đu na rod no pri vat no pra vo, DOO 
„Fo rum – iz da vač ka dje lat nost“ No vi Sad 2001,452.

12 Či la Čak, Zol tan Nađ, „Pra va upo tre be po ljo pri vred nog ze mlji šta u Ma đar skoj“, Zbor nik 
ra do va Prav nog fa kul te ta u No vom Sa du, 2/2011, 546.

13 čl. 356, st. 2, Za kon o vla snič kim i dru gim stvar nim pra vi ma, Na rod ne no vi ne Re pu bli ke 
Hr vat ske, br. 91/96, 68/98, 137/99, 22/00, 73/00, 114/01, 79/06, 141/06, 146/08 i 38/09, 153/09, 
143/12, 152/14 i 81/2015.

14 čl. 356, st. 1, Za kon o vla snič kim i dru gim stvar nim pra vi ma Hr vat ske.
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prin ci pa rav no prav no sti mu škar ca i že ne. Dru gi si stem za sni va se na pri ci pu dis kri-
mi na ci je pre ma po lu i pri hva ćen je od ve ći ne ka pi ta li stič kih ze ma lja. Pre ma tre ćem 
si ste mu, bit na je au to no mi ja vo lje stra na ka.15 U ze mlja ma gdje vla da prin cip rav no-
prav no sti mu škar ca i že ne, a ko ji ima ju dr ža vljan stvo iste stra ne dr ža ve pri mje nju je 
se na ci o nal no pra vo. U ve ći ni dr ža va su pru zi ma je do zvo lje no da svo je imo vin ske 
od no se spo ra zum no od re de. Ta ko npr. u En gle skoj su pru zi ma se do pu šta pot pu na 
dis po zi ci ja u ure đi va nju me đu sob nih imo vin skih od no sa, u Fran cu skoj, Švaj car skoj 
do zvo lja va se su pru zi ma sa mo op ci ja iz me đu za ko nom pred vi đe nih re ži ma, dok u 
tre ćim (npr. Ru si ja, ne ka da šnji So vjet ski Sa vez) osta vlja se sa mo mo guć nost po ve-
ća nja udje la su pru ga u za jed nič koj imo vi ni. Ka da je u pi ta nju for ma imo vin skog 
brač nog ugo vo ra ocje nju je se pre ma pra vi lu lo cus re git ac tum, gdje je u ne kim ze-
mlja ma oba ve znog, a u ne kim ze mlja ma fa kul ta tiv nog ka rak te ra. Ka da je u pi ta nju 
sa dr ži na imo vin sko brač nog ugo vo ra ve ći na dr ža va pred vi đa ista prav na pra vi la 
ko li zi o nog ka rak te ra, kao i u slu ča ju ka da je u pi ta nju za kon ski imo vin ski brač ni 
re žim sa stra nim ele men tom.16

3. STI CA NJE PRA VA SVO JI NE NA NE KRET NI NA MA  
U BO SNI I HER CE GO VI NI

Prav ni pro pi si o pra vi ma stra na ca na la ze se i u čl. 57 Usta va Re pu bli ke Srp-
ske.17 Pre ma Za ko nu o stvar nim pra vi ma18 čl. 1, st. 2 stvar na pra va su: pra vo svo-
ji ne, pra vo gra đe nja, za lo žno pra vo, pra vo stvar ne i lič ne slu žbe no sti i pra vo re-
al nog te re ta. 

Pre ma čl. 14, st. 1 i 2 ZSP: „ Ne po kret nost je sve što je na po vr ši ni ze mlji šta, 
iz nad ili is pod nje ga iz gra đe no, a na mi je nje no je da ta mo traj no osta ne, ili je u 
ne po kret nost ugra đe no, njoj do gra đe no, na njoj na do gra đe no ili bi lo ka ko dru ga-
či je s njom traj no spo je no i dio je te ne po kret no sti sve dok se od nje ga ne odvo ji. 
Tra va, dr ve će i plo do vi sa stav ni su dio ze mlji šta, dok se od nje ga ne odvo ji.“ Pre-
ma čl. 135, st. 1 i 2 Na cr ta Gra đan skog za ko ni ka Sr bi je ne po kret ne su one stva ri 
ko je se ne mo gu pre mje sti ti sa mje sta na mje sto bez po vre de nji ho ve su šti ne. 
Ne po kret no sti su ze mlji šne par ce le, a zgra de ili dru gi gra đe vin ski objek ti ko ji su 

15 Mi haj lo Je zdić, Mi lan Pak, Me đu na rod no pri vat no pra vo, III, Na uč na knji ga, Beo grad 
1980, 105-107.

16 Mi haj lo Je zdić, Mi lan Pak, 109 – 110.
17 Sl. gla snik Re pu bli ke Srp ske, br. 3/92, 06/92, 8/92, 15/92 i 19/92. http://www.na rod na-

skup sti nars.ne t/si tes/de fa ult/fi les/upload/do ku men ti/ustav/cir/ustav_re pu bli ke_srp ske.pdf , 19.
sep tem bar 2017. go di ne. Pre ma čl. 57, st. 5 Usta va Re pu bli ke Srp ske:“ Za ko nom se mo že, iz u zet-
no, ka da to zah ti je va op šti dru štve ni in te res, utvr di ti u ko jim dje lat no sti ma, od no sno pod ruč ji ma, 
stra no li ce ne mo že osno va ti vla sti to pred u ze će.“

18 Za kon o stvar nim pra vi ma Re pu bli ke Srp ske – ZSP, Sl.gla snik Re pu bli ke Srp ske, br. 
124/2008, 3/2009, 58/2009, 95/2011, 60/2015 i 18/2016 – Od lu ka Ustav nog su da.
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iz gra đe ni kao traj ni objek ti su pri ra šta ji ze mlji šta. Pre ma čl. 23, st. 1 ZSP pra vo 
svo ji ne se sti če na osno vu prav nog po sla, za ko na, od lu ke su da ili dru gog or ga na 
i na slje đi va njem.19

Ka da je u pi ta nju sti ca nje svo ji ne stra nih li ca u Re pu bli ci Srp skoj od red be 
ZSP20 pri mje nju ju se i na stra na fi zič ka i prav na li ca (u da ljem tek stu:stra na li ca), 
osim ako je go re po me nu tom od red bom za ko na ili me đu na rod nim ugo vo rom ni-
je dru ga či je od re đe no. Ka da su u pi ta nju ne po kret no sti u Re pu bli ci Srp skoj stra-
na li ca sti ču pra vo svo ji ne pod uslo vom re ci pro ci te ta, ako za ko nom ili me đu na-
rod nim ugo vo rom ni je dru ga či je od re đe no.21 Ka da su u pi ta nju ogra ni če nja svo-
ji ne za stra na li ca, ono ne mo že bi ti vla snik ne po kret no sti na pod ruč ju ko je je 
ra di za šti ta in te re sa i bez bjed no sti Re pu bli ke, od no sno Bo sne i Her ce go vi ne, 
za ko nom pro gla še no pod ruč je na ko jem stra na li ca ne mo gu ima ti pra vo svo ji ne.22 
U slu ča ju da je stra no li ce ste klo pra vo svo ji ne na ne po kret no sti pri je ne go što je 
pod ruč je na ko jem ne po kret no sti le ži pro gla še no pod ruč jem iz čl. 16, st. 1 ZSP, 
pre sta je pra vo na ne po kret no sti ma, a stra no li ce ima pra vo na na kna du pre ma 
pro pi si ma o eks pro pri ja ci ji.23 Pra vo na ovu na kna du pri pa da i stra nom li cu ko je 
bi na slje đi va njem ste klo ne po kret no sti na tom pod ruč ju.24 Po seb nim za ko nom će 
se od re di ti na ko jim ne po kret no sti ma stra na li ca ne mo gu sti ca ti pra vo svo ji ne.25

U Re pu bli ci Srp skoj pre ma čl. 68, st. 1 Za ko na o po ljo pri vred nom ze mlji štu26 
ka da je u pi ta nju po ljo pri vred no ze mlji šte u svo ji ni Re pu bli ke pro da je se sa mo u 
iz u zet nim slu ča je vi ma i to prav nim i fi zič kim li ci ma ko ji ima ju re gi stro va nu po-
ljo pri vred nu dje lat nost ili mje sto pre bi va li šta na te ri to ri ji Bo sne i Her ce go vi ne, 
ako po sto ji in te res za Re pu bli ku, i to po sred stvom jav nog ogla sa. Pre ma ovoj 
od red bi zna či kao kup ci se mo gu ja vi ti i do ma ći i stra ni dr ža vlja ni, pod uslo vom 
pre bi va li šta na te ri to ri ji Bo sne i Her ce go vi ne.27

U Fe de ra ci ji BiH ova ma te ri ja je re gu li sa na Za ko nom o stvar nim pra vi ma u 
(da ljem tek stu: ZSPFBiH).28 Pre ma gla vi tri, čl. 15 ovog za ko na: „(1)Od red be 
ovo ga za ko na pri mje nju ju se i na stra ne fi zič ke i prav ne oso be, osim ako je za ko-
nom ili me đu na rod nim ugo vo rom dru ga či je od re đe no.(2) Stra ne oso be sti ču pra-

19 http://www.pa ra graf.rs /kk /ima ges-kk/gra djan ski_za ko nik_re pu bli ke_sr bi je.pd f, 13. 09. 2017.
20 ZSP, čl. 15, st. 1.
21 ZSP, čl. 15, st. 2.
22 ZSP, čl. 16, st. 1.
23 ZSP, čl. 16, st. 2.
24 ZSP, čl. 16, st. 3.
25 ZSP, čl. 16, st. 4.
26 Sl. gla snik Re pu bli ke Srp ske, br. 93/06, 86/07, 14/10 i 5/12.
27 U Cr noj Go ri stra no li ce ne mo že ima ti pra vo svo ji ne na po ljo pri vred nom ze mlji štu. Mi-

li ca Dra gi če vić, „Stvar no prav ni po lo žaj stra nih li ca u dr ža va ma s te ri to ri je biv še Ju go sla vi je“, 
Prav na ri ječ, Udru že nje prav ni ka Re pu bli ke Srp ske, Ba nja Lu ka, go di na VI II, br. 29/2011, 178; 
Iz vje štaj Ko mi si je za iz ra du gra đan skog za ko ni ka, Prav ni ži vot, br. 11/2007, 178.

28 Slu žbe ne no vi ne Fe de ra ci je BiH, br. 66/13 i 100/13.
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vo vla sni štva na ne kret ni ni u Fe de ra ci ji pod uvje tom re ci pro ci te ta, iz u zev ka da 
se pra vo sti če na sli je đi va njem ako za ko nom ili me đu na rod nim ugo vo rom ni je 
dru ga či je od re đe no. Pret po sta vlja se da po sto ji re ci pro ci tet. Li stu ze ma lja s ko ji ma 
ne po sto ji re ci pro ci tet ob ja vlju je Fe de ral no mi ni star stvo prav de, uz pret hod no 
pri ba vlje no mi šlje nje Mi ni star stva vanj skih po slo va Bo sne i Her ce go vi ne, sva ke 
go di ne naj ka sni je do 31. ja nu a ra. (3) Stra ne oso be ko je ne ma ju dr ža vljan stvo Bo-
sne i Her ce go vi ne ne sma tra ju se stra nim oso ba ma pre ma ovom za ko nu ako su 
ro đe ni u Bo sni i Her ce go vi ni ili su nji ho vi po tom ci.“

Ka da su u pi ta nju ogra ni če nja pra va svo ji ne pre ma čl. 16 ZSPFBiH:“ (1) 
Stra na oso ba ne mo že bi ti vla snik ne kret ni ne na pod ruč ju, ko je je ra di za šti te in-
te re sa i si gur no sti Fe de ra ci je, za ko nom pro gla še no pod ruč jem na ko jem stra ne 
oso be ne mo gu ima ti pra vo vla sni štva.(2) Ako je stra na oso ba ste kla pra vo vla sni-
štva na ne kret ni ni pri je ne go što je pod ruč je na ko je mu ne kret ni na le ži pro gla še-
no pod ruč jem iz sta va 1. ovog čla na, pre sta je pra vo vla sni štva na toj ne kret ni ni, 
a stra na oso ba ima pra vo na na kna du pre ma pro pi si ma o eks pro pri ja ci ji.“ 

Mo že mo pri mi je ti ti da su uslo vi za sti ca nje pra va svo ji ne na ne kret ni na ma 
prav nim po slo vi ma in ter vi vos znat no po o štre ni, u od no su na ra ni ji za kon ko ji 
re gu li še vla snič ke od no se, jer se kao uslov tra ži uza ja ma nost te se za stran ce ja vlja 
kao re la tiv no re zer vi sa no pra vo. Ka da je u pi ta nju na slje đi va nje pre ma čl.3, st.2 
Za ko na o na slje đi va nju u Fe de ra ci ji BiH29 stran ci su u na slje đi va nju rav no prav ni 
s dr ža vlja ni ma Bo sne i Her ce go vi ne.

4. STI CA NJE PRA VA SVO JI NE STRA NA CA  
NA NE KRET NI NA MA U SR BI JI

U Re pu li ci Sr bi ji sti ca nje pra va svo ji ne na ne kret ni na ma je re gu li sa no: Usta-
vom30, čl. 82-85b Za ko na o osnov nim svo jin sko prav nim od no si ma31, čl. 1 Za ko na 
o po ljo pri vred nom ze mlji štu32 i Za ko nom o na slje đi va nju. Pre ma čl. 85, st. 1 Usta-
va stra na fi zič ka i prav na li ca mo gu ste ći svo ji nu na ne po kret no sti ma, u skla du 
sa za ko nom ili me đu na rod nim ugo vo rom. Pre ma čl. 82a ZO SPO: „Stra na fi zič ka 
i prav na li ca ko ja oba vlja ju dje lat nost u Sa ve znoj Re pu bli ci Ju go sla vi ji mo gu, pod 
uslo vom uza jam no sti, sti ca ti pra vo svo ji ne na ne po kret no sti ma na te ri to ri ji Sa ve-
zne Re pu bli ke Ju go sla vi je ko je su im neo p hod ne za oba vlja nje te dje lat no sti. To 
zna či da ova pra va stra na li ca mo gu sti ca ti pod uslo vom uza jam no sti i u slu ča ju 
da ne kret ni na slu ži oba vlja nju te dje lat no sti. Stra no fi zič ko li ce ko je ne oba vlja 

29 Sl. no vi ne Fe de ra ci je BiH, br. 80/2014.
30 Sl. gla snik Re pu bli ke Sr bi je, br. 98/2006. 
31 Sl. list SFRJ, br. 6/80 i 36/90, Sl. list SRJ, br. 29/96 i Sl. gla snik RS, br. 115/2005 – dr. za kon.
32 Za kon o po ljo pri vred nom ze mlji štu –ZPZ, Sl. gla snik RS, br. 62/2006, 65/2008 – dr. za kon, 

41/2009, 112/2015 i 80/2017.
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dje lat nost u Sa ve znoj Re pu bli ci Ju go sla vi ji mo že, pod uslo vi ma uza jam no sti, sti-
ca ti pra vo svo ji ne na sta nu i stam be noj zgra di kao i dr ža vlja nin sa ve zne Re pu bli-
ke Ju go sla vi je. Iz u zet no od od re da ba st. 1 i 2 ovog čla na, sa ve znim za ko nom 
mo že se pred vi dje ti da stra no fi zič ko prav no li ce ne mo gu sti ca ti pra vo svo ji ne na 
ne po kret no sti ma ko je se na la ze na od re đe nim pod ruč ji ma u Sa ve znoj Re pu bli ci 
Ju go sla vi ji.“ Pre ma čl. 82v, st. 1 ZO SPO: “Ugo vor o sti ca nju pra va svo ji ne na ne-
po kret no sti u smi slu čla na 82a ovog za ko na mo že se ovje ri ti ako su is pu nje ni 
uslo vi za sti ca nje pra va svo ji ne iz tog čla na.“ Pre ma čl, 82g ZO SPO: „Or gan nad-
le žan za upis pra va na ne po kret no sti ma du žan je da po dat ke o iz vr še nom upi su 
pra va svo ji ne stra nog li ca iz čla na 82a i 82b ovog za ko na, u ro ku od 15 da na od 
iz vr še nog upi sa, do sta vi sa ve znom or ga nu nad le žnom za po slo ve prav de, ko ji o 
to me vo di evi den ci ju.“33 Ka da su u pi ta nju di plo mat ska i kon zu lar na pred stav ni-
štva stra nim dr ža va ma, kao i or ga ni za ci ja ma i spe ci ja li zo va nim agen ci ja ma OUN 
mo gu se uz pret hod nu sa gla snost sa ve znog or ga na nad le žnog za po slo ve prav de, 
pro da va ti zgra de i sta no vi za slu žbe ne po tre be, kao i gra đe vin ska ze mlji šta u svr-
hu iz grad nje ta kvih zgra da. Po da ci o sti ca nju svo ji ne od stra ne stra na ca upi su ju 
se u re gi star te do sta vlja ju Mi ni star stvu prav de ko je o to me vo di evi den ci ju.

Ka da je u pi ta nju sti ca nje pra va svo ji ne na ne po kret no sti ma na slje đi va njem, 
od stra ne stra nih fi zič kih li ca na te ri to ri ji SRJ, mo gu ih sti ha ti pod uslo vi ma uza-
jam no sti kao i dr ža vlja nin SRJ.34 Pre ma čl. 7 Za ko na o na slje đi va nju Sr bi je35: „Stra-
ni dr ža vlja ni u Re pu bli ci Sr bi ji ima ju, pod uslo vom uza jam no sti, isti na sljed ni po-
lo žaj kao i do ma ći dr ža vlja ni, ako me đu na rod nim ugo vo rom ni je druk či je od re đe no.“ 
Re ci pro ci tet iz me đu Sr bi je i ne ke dru ge dr ža ve mo že da po sto ji: na osno vu me đu-
na rod nog ugo vo ra (di plo mat ski re ci pro ci tet) ili na ba zi pri zna va nja fak tič kog pra va 
na na slje đi va nje (fak tič ki re ci pro ci tet). Bi la te ral ne kon ven ci je u po gle du na slje đi va-
nja po sto je sa slje de ćim dr ža va ma: Al ba ni ja, Au stri ja, Bel gi ja, Bu gar ska, biv ša 
ČSSR, Grč ka, Fran cu ska, Ho lan di ja, Ja pan, Luk sem burg, Ma đar ska, Polj ska, Ru-
mu ni ja, SAD, biv ša SSSR, Špa ni ja, Šved ska i Ve li ka Bri ta ni ja. Po se ban pro blem 
pred sta vlja ju apa tri di jer ni su dr ža vlja ni ni jed ne ze mlje. Pre ma čl. 13 Kon ven ci je o 
prav nom po lo ža ju li ca bez dr ža vljan stva ko ju je Ju go sla vi ja ra ti fi ko va la 1959. go di-
ne : „Dr ža ve ugo vor ni ce će tre ti ra ti li ca bez dr ža vljan stva na što je mo gu će po volj-
ni ji na čin, a u sva kom slu ča ju na na čin ko ji ne će bi ti ne po volj ni ji od onog pod istim 
okol no sti ma pred vi đen za stran ce uop šte.“ Na kra ju se mo že za klju či ti da je pra vo 
stra na ca da na slje đu ju u Sr bi ji re la tiv no re zer vi sa no pra vo, pod uslo vom for mal nog 
re ci pro ci te ta. Po na či nu na stan ka re ci pro ci tet mo že bi ti: di plo mat ski ili fak tič ki, i 

33 Pre ma čl. 82d ZO SPO stra na fi zič ka i prav na li ca mo gu pre no si ti pra vo svo ji ne prav nim 
po slom na do ma će li ce, kao i na stra no li ce ko je mo že sti ca ti pra vo svo ji ne.Pre ma čl. 85b ZO SPO 
od red be ovog za ko na pri mje nju ju se i na stra na fi zič ka i prav na li ca, ako sa ve znim za ko nom ni je 
druk či je od re đe no.

34 Čl. 82b, ZO SPO.
35 Sl. gla snik Re pu bli ke Sr bi je, br. 46/95, 101/2003 – Od lu ka USRS i 6/2015.
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nje go vo po sto ja nje se pred na šim su do vi ma pret po sta vlja. Apa tri di ima ju pra vo na-
slje đi va nja u Sr bi ji kao op šte pra vo.36 

Pre ma čl. 1, st. 4 Za ko na o po ljo pri vred nom ze mlji štu:“ Vla snik po ljo pri-
vred nog ze mlji šta ne mo že bi ti stra no fi zič ko, od no sno prav no li ce, osim ako ovim 
za ko nom ni je dru ga či je od re đe no u skla du sa Spo ra zu mom o sta bi li za ci ji i pri-
dru ži va nju iz me đu Evrop skih za jed ni ca i nji ho vih dr ža va čla ni ca, sa jed ne stra ne, 
i Re pu bli ke Sr bi je, sa dru ge stra ne („Slu žbe ni gla snik RS- Me đu na rod ni ugo vo ri, 
br. 83/08 i 12/14).“37 To zna či da stran ci mo gu or ga ni zo va ti polj pri vred nu pro iz-
vod nju na ze mlji štu ko je su uze li u za kup. Me đu tim stran ci mo gu da stek nu svo ji-
nu po ljo pri vred nog ze mlji šta, pu tem do ma ćeg pri vred nog dru štva u stra nom vla-
sni štvu. Po ljo pri vred no ze mlji šte je ze mlji šte ko je se ko ri sti za po ljo pri vred nu 
pro iz vod nju i pred sta vlja do bro od op šteg in te re sa.38 Ka da je u pi ta nju šum sko 
ze mlji šte pre ma Za ko nu o šu ma ma39 stran ci mo gu ste ći pra vo svo ji ne na šum skom 
ze mlji štu u pri vat noj svo ji ni.40 

U Sr bi ji ka da je u pi ta nju pro met po ljo pri vred nog ze mlji šta u dr žav noj svo-
ji ni pre ma čl 72 Za ko na o po ljo pri vred nom ze mlji štu – ZPZ ako je u pi ta nju po-
ljo pri vred no ze mlji šte u dr žav noj svo ji ni ne mo že se otu đi ti osim pod uslo vi ma 
pred vi đe nim ovim za ko nom. Pre ma čl. 72a ovog za ko na: „Po ljo pri vred no ze mlji-
šte u dr žav noj svo ji ni fi zič ko li ce mo že ste ći te ret no prav nim po slom pod uslo vi-
ma pro pi sa nim ovim za ko nom, osim u obla sti ad mi ni stra tiv ne li ni je pre ma Au-
to nom noj po kra ji ni Ko so vo i Me to hi ja. Po ljo pri vred no ze mlji šte u dr žav noj svo-
ji ni fi zič ko li ce mo že ste ći ako: „1) je dr ža vlja nin Re pu bli ke Sr bi je; 2) ima re gi-
stro va no po ljo pri vred no ga zdin stvo u ak tiv nom sta tu su naj ma nje tri go di ne ili je 
no si lac po ro dič nog po ljo pri vred nog ga zdin stva u ak tiv nom sta tu su naj ma nje tri 
go di ne; 3) ima uslo ve/me ha ni za ci ju/opre mu za oba vlja nje po ljo pri vred ne dje lat-
no sti; 4) u svo ji ni ima naj vi še do 30 ha po ljo pri vred nog ze mlji šta; 5) ima pre bi-
va li šte u je di ni ci lo kal ne sa mo u pra ve u ko joj se pro da je po ljo pri vred no ze mlji šte 
u dr žav noj svo ji ni naj ma nje pet go di na; 6) u po sljed nje tri go di ne ni je iz vr ši lo 
otu đe nje vi še od 3 ha po ljo pri vred nog ze mlji šta u svom vla sni štvu, osim u slu ča-
je vi ma u ko ji ma je utvr đen jav ni in te res; 7) ukup na po vr ši na ko ju će fi zič ko li ce 
ima ti u svo ji ni na kon ku po vi ne dr žav nog po ljo pri vred nog ze mlji šta ne pre la zi 40 

36 Ti bor Va ra di, Ber na det Bor daš, Ga šo Kne že vić, Me đu na rod no pri vat no pra vo, DOO 
„Fo rum – iz da vač ka dje lat nost“ No vi Sad, 449 – 450.

37 Lu ka Ba tu ran, „Eco no mic analysis of the ban on fo re ig ners ac qu i ring pro perty rights on 
agri cul tu ral land in Ser bia“, Eco no mics of Agri cul tu re, 3/2013, 487.

38 Da ni ca Po pov, „Za šti ta, ure đe nje i ko ri šće nje po ljo pri vred nog ze mlji šta u Re pu bli ci Sr bi ji“, 
Zbor nik ra do va Prav nog fa kul te ta u No vom Sa du, 3/2014, 68.

39 Sl. gla snik Re pu bli ke Sr bi je, br.30/10.
40 Lu ka Ba tu ran,“ Pre nos pra va svo ji ne na po ljo pri vred nom i šum skom ze mlji štu na stra na 

li ca u Sr bi ji i dru gim ze mlja ma re gi o na,“Zbor nik ra do va Prav nog fa kul te ta u No vom Sa du, 2/2013, 
516, 518.
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ha.“ Pre ma čl. 72v, st. 1 ZPZ po ljo pri vred no ze mlji šte u dr žav noj svo ji ni ko je je 
pred met pro da je utvr đu je Mi ni star stvo na pri je dlog je di ni ce lo kal ne sa mo u pra ve.41 

Ka da je u pi ta nju po ljo pri vred no ze mlji šte u pri vat noj svo ji ni pre ma čl. 72đ, 
st. 1-3 ZPZ:“ Dr ža vlja nin dr ža ve čla ni ce Evrop ske uni je po ljo pri vred no ze mlji šte 
u pri vat noj svo ji ni, po la ze ći od Spo ra zu ma, mo že ste ći prav nim po slom uz na-
kna du ili bez na kna de pod uslo vi ma pro pi sa nim ovim za ko nom. Po ljo pri vred no 
ze mlji šte u pri vat noj svo ji ni li ce iz sta va 1. ovog čla na mo že ste ći ako: 1) je naj-
ma nje de set go di na stal no na sta nje no u je di ni ci lo kal ne sa mo u pra ve u ko joj se 
vr ši pro met po ljo pri vred nog ze mlji šta; 2) ob ra đu je naj ma nje tri go di ne po ljo pri-
vred no ze mlji šte ko je je pred met prav nog po sla uz na kna du ili bez na kna de; 3) 
ima re gi stro va no po ljo pri vred no ga zdin stvo u ak tiv nom sta tu su kao no si lac po-
ro dič nog po ljo pri vred nog ga zdin stva, u skla du sa za ko nom ko jim se ure đu je po-
ljo pri vre da i ru ral ni raz voj bez pre ki da naj ma nje de set go di na; 4) ima u vla sni štvu 
me ha ni za ci ju i opre mu za oba vlja nje po ljo pri vred ne pro iz vod nje. Pred met prav nog 
po sla iz sta va 1. ovog čla na mo že da bu de po ljo pri vred no ze mlji šte u pri vat noj 
svo ji ni ako: 1) ni je po ljo pri vred no ze mlji šte ko je je u skla du sa po seb nim za ko nom 
od re đe no kao gra đe vin sko ze mlji šte; 2) ne pri pa da za šti će nim pri rod nim do bri ma; 
3) ne pri pa da ili se ne gra ni či sa voj nim po stro je njem i voj nim kom plek som i ne 
na la zi se u za štit nim zo na ma oko voj nih po str o je nja, voj nih kom plek sa, voj nih 
obje ka ta i obje ka ta voj ne in fra struk tu re, ni ti pri pa da i ne gra ni či se sa te ri to ri jom 
Kop ne ne zo ne bez bed no sti. Pred met prav nog po sla iz sta va 1. ovog čla na ne mo-
že da bu de po ljo pri vred no ze mlji šte u pri vat noj svo ji ni ko je se na la zi na uda lje-
no sti do 10 km od gra ni ce Re pu bli ke Sr bi je.“42 

41 Pre ma čl. 72v, st. 2 – 9 ZPZ: „Nad le žni or gan je di ni ce lo kal ne sa mo u pra ve opre de lju je 
po vr ši ne za pro da ju po ljo pri vred nog ze mlji šta u dr žav noj svo ji ni, i to po čev ši od naj ma njih ka ta-
star skih par ce la, i ob ja vlju je jav ni po ziv za pri ku plja nje po nu da uz sa gla snost Mi ni star stva. Jav ni 
po ziv oba ve zno sa dr ži broj ka ta star ske par ce le i po čet nu tr ži šnu vri jed nost. Jav ni po ziv se ob ja-
vlju je na ogla snoj ta bli je di ni ce lo kal ne sa mo u pra ve i mje sne za jed ni ce, na in ter net por ta lu je di-
ni ce lo kal ne sa mo u pra ve, dnev nom li stu i slu žbe nom gla si lu je di ni ce lo kal ne sa mo u pra ve. Nad le-
žni or gan je di ni ce lo kal ne sa mo u pra ve raz ma tra po nu de i ako su is pu nje ni svi uslo vi pred vi đe ni 
ovim za ko nom do no si od lu ku o pro da ji uz pret hod nu sa gla snost Mi ni star stva. Ako se vi še fi zič kih 
li ca pri ja vi za isto po ljo pri vred no ze mlji šte u dr žav noj svo ji ni pred nost ima li ce ko je ima pra vo 
pre če ku po vi ne ako pri hva ti naj vi šu po nu đe nu ci je nu, a ako se ne pri ja vi ni jed no fi zič ko li ce ko je 
ostva ru je pra vo pre če ku po vi ne po ljo pri vred nog ze mlji šta u dr žav noj svo ji ni, pred nost ima li ce 
ko je je po nu di lo naj vi šu ci je nu. Tr ži šnu vri jed nost za po ljo pri vred no ze mlji šte u dr žav noj svo ji ni 
ko je je pred met pro da je utvr đu je Mi ni star stvo fi nan si ja – Po re ska upra va za sva ku je di ni cu lo kal-
ne sa mo u pra ve. Bli že uslo ve, na čin i po stu pak za utvr đi va nje tr ži šne vri jed no sti pro pi su je mi ni star 
nad le žan za po slo ve fi nan si ja uz sa gla snost mi ni stra nad le žnog za po slo ve po ljo pri vre de. Pro tiv 
od lu ke o pro da ji po ljo pri vred nog ze mlji šta u dr žav noj svo ji ni mo že se ulo ži ti žal ba Mi ni star stvu 
u ro ku od 15 da na od da na do no še nja od lu ke.“

42 Pre ma čl. 72đ, st. 4-11 ZPZ:„Li ce iz sta va 2. ovog čla na mo že ste ći u svo ji nu naj vi še do 2 
ha po ljo pri vred nog ze mlji šta u pri vat noj svo ji ni, ako su is pu nje ni uslo vi pro pi sa ni ovim za ko nom. 
Is pu nje nost uslo va iz st. 2-4. utvr đu je mi ni star nad le žan za po slo ve po ljo pri vre de. Od red be sta va 
4. ovog čla na ne pri mje nju ju se u slu ča ju po vra ća ja imo vi ne ko ja se vr ši u skla du sa za ko ni ma ko-
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Na osno vu sve ga re če nog raz li ku je mo, ka da je u pi ta nju po ljo pri vred no ze-
mlji šte u Sr bi ji dvi je si tu a ci je. U pr voj ri ječ je o pro me tu po ljo pri vred nog ze mlji-
šta u dr žav noj svo ji ni, i u pro me tu po ljo pri vred nog ze mlji šta u pri vat noj svo ji ni. 
Ka da je u pi ta nju pr vi slu čaj, stra ni dr ža vlja ni ne mo gu sti ca ti pra vo svo ji ne na 
po ljo pri vred nom ze mlji štu u dr žav noj svo ji ni. Ka da je u pi ta nju sti ca nje pra va 
svo ji ne na po ljo pri vred nom ze mlji štu u pri vat noj svo ji ni, dr ža vlja nin dr ža ve čla-
ni ce Evrop ske uni je mo gu ste ći pra vo svo ji ne uz na kna du ili bez na kna de pod 
uslo vi ma pred vi đe nim ZPZ. 

Pre ma na cr tu Za ko ni ka o svo ji ni i dru gim stra nim pra vi ma, ko ji je za vr šen 
ju la 2006. go di ne, pred vi đa se kao uslov za sti ca nje stvar nih pra va stra na ca ma na 
ne kret ni na ma prav nim po slo vi ma in ter vi vos ma te ri jal na uza ja ma nost, ko ju uv-
tr đu je sud od no sno dru gi nad le žni or gan, pre ma čl. 36, st. 2 Na cr ta. Pre ma čl. 34, 
st. 1 Na cr ta stra no li ce ne mo že ste ći pra vo svo ji ne na slje de ćim ne po kret no sti ma: 
1. po ljo pri vred no ze mlji šte; 2. šu ma i šum sko ze mlji šte; 3. ne po kret no kul tur no 
do bro; 4. ne po kret na stvar ko ja se na la zi na pod ruč ju na ko me stra no li ce, ra di 
za šti te i in te re sa i bez bjed no sti ze mlje, ne mo že ima ti pra vo svo ji ne.43

5. ZA KLJU ČAK

Ka da go vo ri mo o sti ca nju pra va svo ji ne na ne kret ni na ma u upo red nom pra-
vu su pri hva će na raz li či ta rje še nja. Ova ma te ri ja je uglav nom re gu li sa na me đu-
na rod nim ugo vo ri ma, Usta vom, za ko ni ma ko ji re gu li šu stvar no prav ne od no se, 
na slje đi va nje i po ljo pri vred no ze mlji šte. S ob zi rom da je Re pu bli ka Sr bi ja kan di-
dat za član stvo u Evrop skoj uni ji, Spo ra zu mom o sta bi li za ci ji i pri dru ži va nju ona 
se oba ve za la da će od sep tem bra 2017. go di ne otvo ri ti tr ži šte ne po kret no sti za 
dr ža vlja ne ze ma lja čla ni ca EU. Ka da je u pi ta nju po ljo pri vred no ze mlji šte u pri-
vat noj svo ji ni pre ma čl. 72đ, st. 1-3 ZPZ dr ža vlja nin dr ža ve čla ni ce Evrop ske 
uni je po ljo pri vred no ze mlji šte u pri vat noj svo ji ni, mo že ste ći prav nim po slom uz 
na kna du ili bez na kna de pod uslo vi ma pro pi sa nim ovim za ko nom. Me đu tim, ov-
dje se po sta vlja pi ta nje dis kri mi na ci je, od no sno šta je sa osta lim stran ci ma, ko ji 
ni su dr ža vlja ni dr ža va čla ni ca Evrop ske uni je, jer oni ni su iz ri či to na ve de ni te ne 

ji ma se ure đu je vra ća nje od u ze te imo vi ne biv šim vla sni ci ma. Du ži na pe ri o da pro pi sa na u sta vu 
2. tač. 1)-3) ovog čla na utvr đu je se po čev ši od da na po čet ka pri mje ne ovog za ko na. Re pu bli ka 
Sr bi ja ima pra vo pre če ku po vi ne po ljo pri vred nog ze mlji šta u pri vat noj svo ji ni ko je je pred met 
prav nog po sla iz sta va 1. ovog čla na. Pra vo pre če ku po vi ne odo bra va Vla da na pri je dlog Ko mi si je. 
Ko mi si ju iz sta va 10. ovog čla na obra zu ju za jed nič ki mi ni star nad le žan za po slo ve po ljo pri vre de 
i mi ni star nad le žan za po slo ve fi nan si ja. Mi ni star nad le žan za po slo ve po ljo pri vre de i mi ni star 
nad le žan za po slo ve fi nan si ja spo ra zum no pro pi su ju uslo ve, rok, na čin i po stu pak pra va pre če 
ku po vi ne. Prav ni po sao iz sta va 1. ovog čla na ko jim se vr ši pro met po ljo pri vred nog ze mlji šta u 
pri vat noj svo ji ni za klju čen su prot no od red ba ma ovog za ko na, ni štav je.“

43 Mi li ca Dra gi če vić, 172.
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mo gu ste ći pra vo svo ji ne na po ljo pri vred nom ze mlji štu, osim ako to pi ta nje ni je 
re gu li sa no me đu na rod nim ugo vo rom.

Ka da je u pi ta nju sti ca nje pra va svo ji ne na ne po kret no sti ma prav nim po slo-
vi ma in ter vi vos ta pra va su pri zna ta kao re la tiv no re zer vi sa na pra va ko ja se mo-
gu sti ca ti pod od re đe nim uslo vi ma. Kao uslov u sko ro svim ovim ze mlja ma se 
tra ži uza jam nost, a u ne kim ze mlja ma po red uza jam no sti is pu nje nje i do dat nog 
uslo va, kao na pri mjer u Hr vat skoj i sa gla snost mi ni stra nad le žnog za po slo ve 
pra vo su đa Hr vat ske, ako za ko nom ni je dru ga či je od re đe no.

Ka da je u pi ta nju sti ca nje pra va svo ji ne na ne po kret no sti ma pu tem na slje đi-
va nja sko ro u svim ze mlja ma se tra ži re ci pro ci tet kao uslov, dok iz u ze tak u tom 
slu ča ju pred sta vlja Fe de ra ci ja BiH. Na kra ju mo že mo za klju či ti da je sti ca nje 
svo ji ne stra nih li ca na ne po kret no sti ma pri zna to naj če šće kao re la tiv no re zer vi-
sa no pra vo, do stup no stran ci ma pod od re đe nim uslo vi ma. Ov dje se mo že pri mi-
je ti ti raz li či ti prav ni re žim za stran ce ko ji ni su dr ža vlja ni dr ža va čla ni ca i EU i 
onih ko ji je su, jer to vo di ka dis kri mi na ci ji, te bi bio pra vič ni ji si stem pre ma ko jem 
bi po sto ja la ista pra vi la za sva stra na li ca.
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Rights of the Par ti es to Re du ce the Right  
of the Right to Real Esta te 

Ab stract: In this pa per we will talk abo ut the rights of fo re ig ners to ac qu i re 
the right of ow ner ship in im mo va bles both in the Re pu blic of Ser bia and in the 
co un tri es in the re gion, pri ma rily in the for mer Yugo slav re pu blics. The to pic is 
to pi cal pri ma rily in the Re pu blic of Ser bia in the pro cess of adop tion of the Ci vil 
Co de of Ser bia, and it is ne ces sary to pro po se a so lu tion that wo uld be most su-
i ta ble for the gi ven si tu a tion. We will pay spe cial at ten tion to agri cul tu ral land in 
Ser bia, that is, the Law on Agri cul tu ral Land. Con si de ring that the Re pu blic of 
Ser bia, the can di da te co un try for EU mem ber ship, and the Sta bi li za tion and As-
so ci a tion Agre e ment sti pu la tes that the re gu la ti ons with the law of the Eu ro pean 
Union sho uld be har mo ni zed and that un der this Agre e ment, Ser bia has com mit-
ted it self to open the mar ket in Sep tem ber 2017 im mo va ble pro perty for the ci ti zens 
of the Mem ber Sta tes, we will spe ci fi cally ex plo re this is sue. In this pa per we will 
use the hi sto ri cal, com pa ra ti ve and po si ti ve met hod. 

Keywords: right, alien, im mo va ble, pro perty, land.
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THE REGULATION OF AGRICULTURAL LAND  
OWNERSHIP IN HUNGARY AFTER LAND  

MORATORIUM

Abstract: Arable land is one of the most valuable natural resources of the 
country, which shall comprise the nation’s common heritage; the responsibility 
to protect and preserve them for future generations lies with the State and every 
individual – we can read it in the Section (1) of Article P) of the Fundamental Law 
of Hungary. The new Act on the transaction of land (Act CXXII of 2013 on 
Transactions in Agricultural and Forestry Land), which was adopted by the 
Parliament on 21 June 2013, serves the realization of these purposes, and regulates 
the essential and dominant elements of land acquisition after the moratorium on 
land. The regulation formulates such legal institutions, substantive and procedural 
rules, which are able to guarantee the interest of the country. In the framework 
of the study we will present and analyze the EU’s expectations and principles, and 
on the other hand, the Hungarian solutions concerning to transaction of land.

Keywords: agricultural land, forest land, property rights, foreigners rights. 

1. HUNGARIAN REGULATION BY VIRTUE  
OF EC/EU CONTRACTS

Hungary – before the accession to the EU-arranged the requirements for 
fulfilling the conditions of the accession and the derogation conditions including 
the question of land moratorium in the framework of EC/EK contracts. On the 
basis of the Act of Accession (Article 24) of 2003 Hungary could differ from EU 
law transitionally in the issue of arable land. According to the Act of Accession 
Hungary could have maintained in force for seven years from the date of its ac-
cession to the EU- the prohibitions contained in law adapted on the acquisition of 
arable land by natural persons who are non-residents or non nationals of Hungary 
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and by legal persons. A national of any Member States or a legal person established 
in another Member State can not be treated less favourably in the respect of the 
acquisition of arable land than enjoyed on the date of sign of the Act of Accession. 
An exceptional rule was drafted of the derogation under which the nationals of 
another Member State who wishes to settle down in Hungary as a self-employed 
farmer and have been living in Hungary legally for at least 3 years and do agri-
cultural activities, other rules and procedure can not be applied to them than to 
Hungarian citizens. Considering these European Union commitments the former 
Act of Agricultural Land (Act LV of 1994) was amended on the acquisition of 
ownership by foreigners and two categories were established: acquisition of own-
ership by a) a national of a Member State b) non-EU national. Nationals of a 
Member State could acquire land ownership in the same manner with the Hun-
garian citizens during the period of moratorium, whether they fulfilled specific 
conditions: they have lived in Hungary for 3 years and have done agricultural 
activities and wish to maintain agricultural activities in the future. Other foreign-
ers –as a rule- could not acquire land ownership in Hungary. 

The Act of Accession (Annex X) provided opportunity for the extension of 
transitional period. If there is sufficient evidence that, upon expiry of the transi-
tional period (2011), there will be serious disturbances or a threat of serious dis-
turbances on the agricultural land market of Hungary, the Committee, at the re-
quest of Hungary, shall decide upon the extension of the transitional period for up 
to a maximum of three years. On this basis Hungary initiated the extension of the 
seven years moratorium for up to three years in accordance with the authorisation 
in 2/2010. (II. 18.) Parliamentary Decision. In support of the serious disturbances 
on the agricultural land market Hungary put forward the following arguments: a) 
Community agricultural support given for Hungary will reach the average of old 
Member State only from 2013; b) the average land prices in Hungary are far behind 
the land prices of the majority of Member States which threaten with serious 
disturbances on the post-2011 agricultural land market; c) land consolidation pro-
cess started after the change of regime has not been finished yet.1

Hungary received three-year more moratorium until 30 April, 2014 as a result 
of a Commission Decision2 – on the basis of the Hungarian arguments- but this ex-
tension may not be extended further. The expiry of land moratorium means that from 
this date farmers of the Member States can also acquire the ownership of arable lands 
in Hungary under the rules applicable to Hungarian farmers. In the category of for-
eigners different regulation can not be maintained for nationals of a Member State. 
As for the membership of the EU from 1 May, 2014 (expiry of land moratorium) 

1 See Csák Csilla-Nagy Zoltán: Regulation of Obligation of Use Regarding the Agricultural 
Land in Hungary ZBORNIK RADOVA PRAVNI FAKULTET (NOVI SAD) 45.:(2) pp. 541-549. (2011) 
Collected papers. Novi Sad, Szerbia 2011

2 Commission Decision, 2010/792/EU
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Hungary had to abolish the different Hungarian and European Union prohibitions and 
restrictions related to the acquisition of arable land by nationals of Member States.3

2. LEGAL BACKGROUND OF THE ACQUISITION  
OF AGRICULTURAL LANDS

2.1. EU rules

EU law does not contain direct regulation on land ownership of Member 
States, its regulation essentially falls within the competence of the Member States. 
However, EU law sets out principles and regulatory approaches in primary and 
secondary law and in the case-law of the European Court of Justice which shall 
be taken into consideration by the Member States. Despite the fact Member States 
are entitled to regulate the ownership independently, their regulation may not 
infringe the fundamental rights of the EU. Provisions of the Treaty on the Func-
tioning of the European Union state the principle of non-discrimination (Article 
18), right of establishment (Article 49), free movement of capital (Article 63) in-
cluding investment in real estate.4 On the basis of the interpretation of case-law 
of the European Court of Justice (ECJ) national law can not distinguish between 
nationals of the EU based on their nationality. According to the principle of free-
dom of movement for persons and capital, the principle of national treatment shall 
be respected and restrictive provisions comply with EU law only if they pursue 
public interest and restrictive provisions can not be replaced by other provisons 
-less restrictive for the freedom of movement for capital. Legal public interests 
are e. g. maintaining of rural population, ensuring the life and cultivation of ag-
ricultural land by their owners, the CAP’s objectives, etc. Restrictive national 
provisons based on established practice are e. g. transfer of the ownership of ar-
able land under a prior administrative permission, the requirement of residence, 
prior declaration system, higher taxation on land sale shortly after acquisition, the 
requirement of longer minimum period for lease contract of agricultural land, etc.5 

3 Comprehensive analysis of regulation before the accession period can be found Csilla Csák 
– János Ede Szilágyi: Legislative tendencies of land ownership acquisition in Hungary, Agrarrecht 
Jahrbuch 2013, 2013, 215-233. 

4 88/361/ EEC Council Directive, see also Commission Decision, 2010/792/EU, Hunagrian 
regulation had to take into account other requirements too such as human rights, e. g. right to 
property, see Anikó Raisz, Földtulajdoni és földhasználati kérdések az emberi jogi bíróságok 
gyakorlatában, in: Csilla Csák (ed.): Az európai földszabályozás aktuális kihívásai, Novotni 
Alapítvány, Miskolc, 2010, 241-253.; András Téglási, Az alapjogok hatása a magánjogi viszonyokban 
az Alkotmánybíróság gyakorlatában az Alaptörvény hatálybalépését követõ elsõ három évben, 
Jogtudományi Közlöny, 2015/3, 148-157.

5 Financial law provisions and agrimonetary analisation related to land ownership issues can 
be found in studies of Zoltán Nagy: Nagy Zoltán: A termőfölddel kapcsolatos szabályozás pénzügyi 
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According to the case-law of ECJ a land policy which promotes and maintains the 
establishment of small and medium sized holdings by equitable distribution of 
agricultural lands is essentially in accordance with the objective of increasing the 
farmers’ quality of life of Common Agricultural Policy.

The legislation of Member States place great emphasis on the regulation of 
the possible acquisition within strict framework. However, margin of Member 
States’ holding policy is uncertain in many points from EU law aspect. The un-
certainty –inter alia- may derive from the fact that such a Member State policy, 
in accordance with the Common Agricultural Policy “supported” by the ECJ’s 
practice, which aim is the equitable distribution of agricultural lands, the reduction 
of speculation pressure and the maintenance of rural population, essentially rais-
es the incompatibility between the applied measures and economic fundamental 
freedoms. Analyzing the new practice of the European Court of Justice we can 
conclude that even if the preservation of local communities is a “public interest” 
recognized by EU law, however, the applied measures are not equivalent to the 
principle of proportionality. The intent of new Member States (and their farmers) 
is to establish a fair distribution, viable holdings becomes significantly difficult 
compare to the old Member States (and farmers resident in there) which results 
beside de jure equal treatment de facto different treatment and margin.6

Therefore, Hungary after the end of land moratorium (2014) provided the 
acquisition of the ownership of arable land by nationals of Member States accord-
ing to the regulatory conditions applicable to Hungarian people without making 
any distinction between the acquisition by nationals and nationals of Member 
States. Furthermore, in the Hungarian regulation –taking advantage of the use of 
restrictive provisions- cogent substantive and procedural conditions of land ac-
quisition are found which we will introduce in detailed follows below:

2.2. The basis of national legislation

The condition of holding structure and the development directions are fun-
damentally determined by substantive and procedural law regulating the owner-
ship and use of conditions of agricultural lands (holdings) and by the priority of 
agricultural financing and rural development in connection with the custom-
ised-tool system of agricultural policy. The two areas are closely linked to each 

jogi aspektusai, in: Csák Csilla (edit.): Az európai földszabályozás aktuális kihívásai, Miskolc, 
Novotni Alapítvány, 2010, 187-197.; Nagy Zoltán: A mezőgazdasági tevékenységet végzők adójogi 
szabályozása egyes jövedelemadóknál, Publicationes Universitatis Miskolcinensis Sectio Juridica 
et Politica, Miskolc University Press, Miskolc, Tomus XXIII/2 (ann. 2005), 333-349.

6 László Fodor explained his position about the period of land moratorium: „it is double 
standard used by the EU at the expense of Member States. The fake being of land moratorium, 
inter alia lies in the fact that the possibility of 7 years given for closing land prices is and was 
derogated by lower subsidy level (compared to former Member States). 
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other but focus on partly different problem areas and focal points. The target ar-
eas of Common Agricultural Policy a) viable food production, b) sustainable man-
agement of environmental resources, c) balanced development of rural areas. The 
regulation determining the ownership and use of conditions and framework also 
aims to achieve these objectives. The direction of new legislation (from 2014) is to 
develop a viable holding structure and to maintain rural population. The following 
land policy objectives were defined in the Act on Transactions in Agricultural and 
Forestry Land:

• enhancement of villages with a view to maintaining populations level and to 
enhancing the income potential 

• development of agricultural community and within it of family partnerships, 
local businesses

• diversification of dual structure
• creating the conditions of sustainable land use
• promoting the operation of newly developed farming structure
• viable and economically feasible land size
• eliminating the consequences of fragmented estate structure.

In Hungary two opposite processes can be observed in the structure of hold-
ings: on one hand fragmentation (fragmented estate structure), on the other hand 
land concentration. Fragmentation is basically due to the fact that there is no 
specific inheritance regulation for agricultural holdings and land.7 Establishing 
the sui generis inheritance system and increasing the number of young farmers, 
who are local resident and do agricultural activities, may help to achieve the ob-
jectives. It is necessary to mention the acquiring party herein, the scope and way 
of acquisition.

Arable land is one of the most valuable natural resources which comprise 
the nation’s common heritage; responsibility to protect and preserve them for the 
future generations lies with the State and every individual-as we can read in the 
first paragraph of Article P) of Fundamental Law. The new land transaction adopted 
by the Parliament on 21 June 2013 (Act CXXII of 2013 on Transactions in Agri-
cultural and Forestry Land). 

In addition, beside the new land transaction act – pursuant to paragraph 2, 
Article P of Fundamental Law- which is the first step in the regulation of social 

7 Several people argue for introducing the special regulation of agricultural land (and 
holdings) (e. g. Csák, Hornyák, Prugberger, Szilágyi); lásd Zsófia Hornyák, Földöröklési kérdések 
jogösszehasonlító elemzésben, in: Szabó Miklós (ed.): Miskolci Egyetem Doktoranduszok Fóruma: 
ÁJK szekciókiadványa, ME TNRT, Miskolc, 2016, 131-135.; Zsófia Hornyák – Tamás Prugberger, 
A föld öröklésének speciális szabályai, in: Juhász Ágnes (ed.), Az új Ptk. öröklési jogi szabályai, 
Novotni Alapítvány, Miskolc, 2016, 58.) Hornyák analyzes inheritance of land in comparisation: 
Zsófia Hornyák, Grunderwerb in Ungarn und im österreichischen Land Vorarlberg, JAEL, 2014/17, 
68.; and Zsófia Hornyák, Die Voraussetzungen und die Beschränkungen des landwirtschaftlichen 
Grunderwerbes in rechtsvergleichender Analyse, CEDR Journal of Rural Law, 2015/1, 96. 
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conditions affecting agricultural land, two other implementing acts will regulate 
this area, namely the act on agricultural operations and agricultural production. 
The rules concerning the organization of integrated agricultural production and 
on family farms (act on agricultural production) and other agricultural factories 
(act on agricultural factories) have not adopted yet. These future acts may include 
further specific provisions on the conditions of land ownership and land use. The 
area of agricultural affairs will be completely regulated with the adoption of these 
acts. Complementing these acts and enforcing the land transaction act the Parlia-
ment adopted the Act CCXII of 2013 (act on land) on certain provisions and 
transitional legislation correlating to the Act CXXII of 2013 on Transactions in 
Agricultural and Forestry Land in the beginning of December 2013. Furthermore, 
it should be taken account of the fact that the different provisions of forest Act 
and the Act on National Land Fund shall be also applied with respect to their 
scope. The new complex system of land regulation is based on –a different level 
of regulation- further implementing regulations. In addition to specific regulation, 
the provisions of Civil Code and the Act on the General Rules of Administrative 
Proceedings and Services also shall be applied. Therefore, a multi-level and com-
plex regulation system of acquisition of arable land was established. In this study 
we would like to introduce the regulatory direction of agricultural land ownership 
without an explanation of each details.8 

3. ACQUISITION OF AGRICULTURAL LAND

The ownership of land may be optained by specific people covered by the 
Act, way of the means and procedure and subject to the size limitations. In this 
study we will analyze the substantive rules of acquisition ignoring procedural 
rules and focus on who (personal limit), what (territorial limit) and how (right of 
disposition) can acquire. Special rules of transaction in land (prohibitive and re-
strictive provisions) shall not be applied to the acquisition by way of intestate 
succession, expropriation or through auction for the purpose of indemnification 
(exceptions to the general rule). 

8 Detailed information of new land acquisition regulation found: János Ede Szilágyi, Das 
landwirtschaftliche Grundstückverkehrsgesetz als erster Teil der neuen ungarischen Ordnung 
betreffend landwirtschaftlichen Grundstücken, Agrar- und Umweltrecht, 2015/2, 44-47. Csilla 
Csák – Bianka Enikő Kocsis – Anikó Raisz, Vectors and indicators of agricultural policy and law 
from the point of view of the agricultural land structure, JAEL, 2015/19, 32-43.; Nóra Jakab – János 
Ede Szilágyi, New tendencies in connection with the legal status of cohabitees and their children 
in the agricultural enterprise in Hungary, JAEL, 2013/15, 52-57.; István Olajos – Szabolcs Szilágyi, 
The most important changes in the field of agricultural law in Hungary between 2011 and 2013, 
JAEL, 2013/15, 101-102.; Klaudia Holló – Zsófia Hornyák – Zoltán Nagy, Die Entwicklung des 
Agrarrechts in Ungarn zwischen 2013 und 2015, JAEL, 2015/19, 56-64.
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3.1. Personal limit

Different categories of people entitled to the acquisition of land can be dif-
ferentiated. As a general rule, the ownership of land may be required by domestic 
natural persons and EU nationals. The State (a), church (b), mortgage loan com-
pany (c) and municipal government (d) may require ownership of legal persons 
under special objectives and conditions without restricting the size of the land. 
Expect for these, legal persons may not acquire the ownership of land, furthermore, 
foreign natural persons (non EU nationals), other states and their provinces, mu-
nicipalities and their bodies are excluded from acquisition. Current legislation is 
similar to the former regulation of arable land as it excludes the acquisition of 
legal persons and foreign natural persons. 

3.2. Territorial limit

Analyzing the acquisition of land by natural persons it shall be stated that 
the Hungarian regulation distinguishes two personal groups and according to it 
establishes the territorial limit. The category of farmers and non farmers create 
two separate groups.

The new Act introduced the concept of farmer. Farmer shall mean any do-
mestic natural person or EU national registered in Hungary, who has a degree in 
agricultural or forestry activities as provided for in decree, or, in the absence 
thereof, who has been verifiably engaged in the pursuit of agricultural and/or 
forestry activities, and other secondary activities in his/her own name and at his/
her own risk in Hungary continuously for at least three years, and has verifiably 
produced revenue by such activities. Or revenue did not materialize because the 
completed agricultural or forestry investment project has not yet turned productive, 
or verifiably holds membership for at least three years in an agricultural produc-
er organization in which he/she has at least a 25 per cent ownership share, and 
who personally participates in agricultural and forestry operations, or in agricul-
tural and forestry operations and the related secondary activities. It means that 
agricultural activity is the condition of the farmer’s concept.

As for the rule of land acquisition limit the size of land that may be acquired 
by a farmer may not exceed 300 hectares (the land acquisition limit may be ex-
ceeded in certain cases). Non farmers (other than farmers) may acquire the own-
ership of maximum 1 hectare (earlier they could acquire 300 hectares). 

3.3. Restriction of the right of disposition

Two legal institutions shall be mentioned in connection with the restriction 
of the right of disposition: one of which is the institution of preemption rights 
introduced by the former Act and the other is the approval by the competent author-
ity as a new institution.
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3.3.1. Preemption rights

Preemption rights is not a new institution in relation to the transition of ag-
ricultural land, the former Act LV of 1994 on Arable Land also regulated the 
substantive rules of transition and the implementation decree of the Act regulated 
the procedural rules. However, the new system has other regulatory principles in 
relation to the group of entitled people and the rank of them and in relation to the 
exercise of procedural system. Preemtion rights arises in the sale of land. How-
ever, there are certain cases when the right of preemption shall not apply to any 
sales transaction e.g. between close relatives, joint owners of a land, concerning 
to subsidy, municipal purposes, etc.

Without the rank of holders of preemtion rights it can be stated that Hungar-
ian State is still in the first place. The farmer using the land (who has been using 
the land of the transaction for 3 years) has a preferred place in the rank. The 
regulation of preemption rights –summarizing the advantages and disadvantages 
of the right- can be characterized as follows:

– determination of the rank is very complicated, chiselled, which raises inter-
pretation problems during the application in many cases. It is quite compli-
cated for certain land registered as e. g. forest, vineyard when further special 
legal provisions are also applicable

– the number of people entitled for preemtion rights is wide that weakens the 
position of the customer

– the relationship between pre-emption order and landholding policy exists 
and justified. On the basis of preemption rights system the purpose of the 
legislator remains the prevention of fragmented estate, the establishment of 
healthy structure of land holdings, the promotion of land acquisition by peo-
ple who can and who are capable to cultivate the land

– the procedure of pre-emption rights exercise slows and increases the process 
of the acquisition and transaction of land. 

3.3.2. Approval by the competent authority

The new regulation introduced serious administrative burden and strong state 
control of land. One of its manifestations is that the approval of administrative 
agricultural authority is required for the acquisition of land as a general rule. Land 
transaction can be classified into three groups from the aspect of authority ap-
proval: (1) acquisition of the land by sales contract (2) acquisition by other way 
(e.g. adverse possession, acquisition by the way of testamentary disposition, ac-
quisition through auction or tendering as part of an enforcement or liquidation 
procedure, or local government debt consolidation procedure), (3) transfer of own-
ership eights for which the approval of the competent authority is not required. 
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As a general rule, the approval of the competent authority is required for the 
transfer of ownership (in the case of land use agreement) but the approval of ag-
ricultural administration autority is not required:

– for State, church, mortgage loan company, municipal government acquisitions
– for the alienation of land owned by the State or by any municipal government
– for the transfer of ownership of land by way of a gift
– for transactions of ownership between close relatives
– for transfers of ownership between joint owners, if it results in the termina-

tion of joint ownership
– for sales transactions by way of conveyance to another farmer in conformity 

with the relevant legislation, as a precondition for subsidy
– for acquisitions within the framework of authorization of parcel reconfiguration.

The agricultural administration authority (authority) checks the eligibility 
of the land buyer, the compliance of ownership acquisition limit, circumstances 
for validating the contract of sale (possibility of so called pocket contracts) and 
conditions of acquisition.9 The authority also checks the conditions and restrictions 
of acquisition and the observation of prohibitions after the acquisition of the land 
and during this time period the authority experiences that the owner or the land 
user breaks the rule will be advised concerning the infringement and instruct 
them in writing to restore compliance within the time limit prescribed. If the 
owner or the land user fails to comply with the notice, the agricultural adminis-
tration body shall impose a default penalty. The forint amount of the default 
penalty shall be calculated based on the gold crown value of the land at the time 
of acquisition, multiplied by twenty thousand. Exemption from payment of the 
default penalty shall not be granted. The default penalty may be imposed repeat-
edly if the infringement prevails and if the obligor fails to eliminate the infringe-
ment in six months time, the agricultural administration body shall move to pro-
vide for the regulatory use of the land. It has no effect on ownership rights and in 
this situation the use of the land will be transferred. 

4. CLOSING THOUGHTS

The special natural and financial characters of land ownership are on one 
hand the finite good being of the land (land as a natural object is limited and can 
not be propagated and can not be replaced), its indispensability, its renewable 

9 All of it see István Olajos: Az Alkotmánybíróság döntése a helyi földbizottságok szerepéről, 
döntéseiről, és az állásfoglalásuk indokainak megalapozottságáról, Jogesetek Magyarázata, 2015/3, 
17-32.; és István Olajos, Die Entscheidung des Verfassungsgerichts über die Rolle, die 
Entscheidungen und die Begründetheit der Gründen der Stellungnahmen der örtlichen 
Grundverkehrskommissionen, Agrar- und Umweltrecht, 2017/8.,284-291.
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feature, its special risk-sensitivity and its low profit, which create the special social 
feature of land ownership.10 These circumstances justify the enforcement of pub-
lic interest against ownership rights. The Constitutional Court has already stated 
that the legal treatment of land ownership due to its specificity is different from 
other property subjects that are justified in some respects.11 On the other hand in 
the case of land ownership issues it can not be ignored that one of the essential 
factors of state sovereignty is the land acquisition of the state. These two aspects 
also support the importance of this area and the reasonableness of strict regula-
tion.12 

The Acts regulate provisions taken to eliminate speculative contracts made 
for circumventing the rules of acquisition. The instruments of these provisions 
are the preemption rights, the introduction of authority approval and the new 
crimes of Criminal Code introduced during its amendment which proposed crim-
inal penalties for lawyers, notaries, etc. involved in these transaction in the case 
of illegal land acquisition

It is well known that the new land transaction act had and has a lot of nation-
al and union criticism until today. It is very important like in the case of every 
law how the problems will be dealt by the domestic case law.13 Legislation is not 
always clear and can not regulate all situations occurring in life that would require 
further legislative solutions. By way of introduction the regulation of agricultur-
al land is not complex, further legal requirements will supplement the current 
regulation which may change some regulatory subjects in certain situations. 

10 35/1994. (VI. 24.) Constitutional Court Decision
11 16)1991. (IV. 20.) Constitutional Court Decision, Constitutional Court Decision 1991.62., 

64/1993. (XII. 22.) CCD, CCD 1993. 381. 
12 Ede János Szilágyi pointed out the meaning of land-grabbing within the EU. Published: 

János Ede Szilágyi, Conclusions, JAEL, 2015/19, 91-92., János Ede Szilágyi,  The Accession Treaties 
of the New Member States and the national legislations, particularly the Hungarian law, concerning 
the ownership of agricultural land, JAEL, 2010/9, 48-51., 55., 59-60.

13 Tamás Andréka – István Olajos, A földforgalmi jogalkotás és jogalkalmazás végrehajtása 
kapcsán felmerült jogi problémák elemzése, Magyar Jog 2017/7-8.,410-424.
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Uređenje prava svojine na poljoprivrednom zemljištu  
u Mađarskoj nakon ukidanja zemljišnog moratorijuma

Sažetak: Obradivo zemljište je jedno od najvrednijih prirodnih re sursa 
zemlje, koje treba tretirati kao zajedničko nacionalno nasleđe. Drža va, ali i svaki 
pojedinac odgovorni su za njegovu zaštitu i očuvanje za buduće generacije, što 
nalaže Deo (1) člana P) Osnovnog zakona Mađar ske. Novi Zakon o prometu 
zemljišta (Zakon CXXII iz 2013. godine o pro me tu poljoprivrednog i šumskog 
zemljišta), koji je Skupština usvojila 21. juna 2013. godine, nastoji da obezbedi 
ostvarenje ovih ciljeva, uređujući su štinske i ključne elemente sticanja prava 
svojine na zemljištu nakon uki danja moratorijuma u pogledu sticanja prava svojine 
na zemljištu. Zakon predviđa materijalnopravna i procesnopravna rešenja koja 
bi tre balo da osiguraju interese zemlje. U okviru istraživanja, biće, s jedne stra-
ne, predstvaljena i analizirana očekivanja i principi Evropske unije, dok će s druge 
strane biti reči o mađarskim rešenjima o prometu zemlji šta.

Ključne reči: poljoprivredno zemljište; šumsko zemljište, pravo svo jine, prava 
stranaca. 

Datum prijema rada: 09.10.2017. 
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DIS KRI MI NA TO R NI PO RE SKI TRET MAN  
PRE NO SA NE PO KRET NO STI SA STA NO VI ŠTA  
PO RE ZA NA KA PI TAL NE DO BIT KE U PRAK SI  

SU DA PRAV DE EVROP SKE UNI JE

Sa že tak: Pred met ana li ze ovog ra da je prak sa Su da prav de Evrop ske uni je ko-
ja se od no si na po rez na ka pi tal ne do bit ke fi zič kih li ca ko ji na sta ju pre no som uz na-
kna du ne po kret no sti. Cilj je da se utvr di da li i pod ko jim uslo vi ma u ovoj obla sti 
ogra ni če nje osnov nih slo bo da mo že da bu de oprav da no po sto ja njem jav nog in te re sa.

Ključ ne re či: po re ska dis kri mi na ci ja; po rez na ka pi tal ne do bit ke fi zič kih 
li ca; Sud prav de Evrop ske uni je.

1. UVOD NA RAZ MA TRA NJA

U okvi ri ma Evrop ske uni je stvo re no je je din stve no tr ži šte, ko je pod ra zu me-
va re a li za ci ju če ti ri osnov ne slo bo de – slo bo de kre ta nja ro be, lju di, uslu ga i ka pi ta-
la. Po što je u okvi ru po lja pri me ne Ugo vo ra o funk ci o ni sa nju Evrop ske uni je (u da ljem 
tek stu: UFEU) za bra nje na sva ka dis kri mi na ci ja na osno vu dr ža vljan stva, dr ža ve 
čla ni ce će ret ko ka da svo jim na ci o nal nim me ra ma, pa i po re skim, pra vi ti raz li ku 
iz me đu svo jih dr ža vlja na i dr ža vlja na dru gih čla ni ca,1 pa se uglav nom dis kri mi-
na tor ni po re ski tret man ve zu je za re zi dent stvo.2

1 Je di no ka da je u pi ta nju slo bo da kre ta nja ka pi ta la, za bra nje na su ogra ni če nja, ne sa mo 
iz me đu čla ni ca, ne go i iz me đu čla ni ca i tre ćih ze ma lja. Vid. čl. 63 Con so li da ted Ver sion of the 
Tre aty on the Fun cti o ning of the Eu ro pean Union, Of fi cial Jo ur nal of the Eu ro pean Union C 326/49 
of 26 Oc to ber 2012.

2 Po jam re zi dent stvo ozna ča va traj no ili pri vre me no fi zič ko pri su stvo ne kog li ca na od re đe noj 
te ri to ri ji. Pri me ra ra di, re zi den ti ma se sma tra ju li ca ko ja na te ri to ri ji od re đe ne dr ža ve ima ju pre bi-
va li šte, ko ja u njoj bo ra ve to kom od re đe nog vre men skog pe ri o da i sl. Vid. De jan Po po vić, Po re sko 
pra vo, Prav ni fa kul tet u Be o gra du, Be o grad 2011, 219-223.
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Sti ca nje ne po kret no sti od stra ne dr ža vlja na jed ne dr ža ve čla ni ce na te ri to ri-
ji dru ge čla ni ce, ka da su u pi ta nju fi zič ka li ca, se mo že po sma tra ti u kon tek stu 
slo bo de kre ta nja lju di i slo bo de kre ta nja ka pi ta la. Da kle, u kon tek stu slo bo de 
kre ta nja i na sta nji va nja, ko ja svoj spe ci fi čan iz ra žaj na la zi u slo bo di kre ta nja rad-
ni ka i slo bo di osni va nja,3 fi zič ka li ca, dr ža vlja ni jed ne čla ni ce, mo gu da sti ču ne po-
kret no sti na te ri to ri ji dru ge, ne za vi sno da li u njoj oba vlja ju od re đe nu de lat nost 
(kao za po sle no ili sa mo za po sle no li ce). Osnov za raz ma tra nje sti ca nja ne po kret-
no sti od stra ne fi zič kih li ca u kon tek stu slo bo de kre ta nja ka pi ta la na la zi se u 
Anek su Di rek ti ve 88/61/EES, ko ja pro pi su je da pre ko gra nič na kre ta nja ka pi ta la 
uklju ču ju i in ve sti ci je u ne po kret no sti na te ri to ri ji dr ža va čla ni ca od stra ne ne re-
zi de na ta.4 Slo bo da kre ta nja ka pi ta la, ko ja po kri va slu ča je ve vla sni štva nad ne po-
kret no sti ma, ali i nji ho vo upra vlja nje,5 ob u hva ta, da kle, i pra vo dr ža vlja na dr ža va 
čla ni ca da sti ču, ko ri ste i ras po la žu ne po kret no sti ma na te ri to ri ji dru ge čla ni ce.

U kon tek stu ove dve slo bo de, na čel no, ni su do pu šte ne na ci o nal ne me re, ko-
je spre ča va ju ili od vra ća ju dr ža vlja ne, od no sno re zi den te jed ne dr ža ve čla ni ce da 
sti ču ne po kret no sti na te ri to ri ji dru ge dr ža ve čla ni ce. Va žno je na gla si ti i da na-
ci o nal ne po re ske me re mo gu ima ti ta kvo dej stvo na sti ca nje ne po kret no sti. Po rez 
na ka pi tal ne do bit ke fi zič kih li ca je naj bo lji pri mer za to. 

2. ULO GA SU DA PRAV DE EVR OP SKE UNI JE U STVA RA NJU  
PO RE SKOG PRA VA EVR OP SKE UNI JE

Po re sko pra vo Evrop ske uni je se stva ra pu tem:
• Po zi tiv ne in te gra ci je, ko ja pod ra zu me va ha r mo ni za ci ju pu tem di rek ti va i 

ko or di na ci ju pu tem oba ve zu ju ćih i neo o ba ve zu ju ćih aka ta (pre po ru ke, sa-
op šte nja i sl.);

• Me đu na rod nih ugo vo ra ko je za klju ču je Evr op ska uni ja;6
• Ne ga tiv ne in te gra ci je, ko ja se ma ni fe stu je kroz za bra nu po na ša nja ko je vo di 

na ru ša va nju če ti ri osnov ne slo bo de, i to pu tem prak se Su da prav de Evrop ske 
uni je (u da ljem tek stu: Sud prav de), ko ji sta vlja van sna ge od red be na ci o nal-
nog za ko no dav stva ko je pred sta vlja ju pre pre ku za nji ho vu re a li za ci ju.7

3 Vid. Jud gment of the Co urt (Se cond Cham ber) of 26 Oc to ber 2006, Ca se C-345/05.
4 Co un cil Di rec ti ve of 24 Ju ne 1988 for the Im ple men ta tion of Ar tic le 67 of Tre aty, Of fi cial 

Jo ur nal of the Eu ro pean Com mu ni ti es L 178/5 of 8 of July 1988.
5 Pri me ra ra di ova slo bo da bi mo gla da bu de do ve de na u pi ta nje i u si tu a ci ja ma ka da ob ve-

znik na te ri to ri ji dru ge dr ža ve čla ni ce ima ko mer ci jal nu imo vi nu ko ju iz najm lju je. Vid. Ca se Law 
Gu i de of the Eu ro pean Co urt of Ju sti ce on Ar tic les 63 et seq. TFEU – Free Mo ve ment of Ca pi tal, 
Eu ro pean Com mis sion, Brus sels 2016, 10.

6 U kon tek stu opo re zi va nja po se ban zna čaj ima Ugo vor o EEA, za klju čen sa dr ža va ma čla ni ca-
ma EFTE. Vid. Lu kasz Adamczyk, „The So ur ces of EU Law Re le vant for Di rect Ta xa ti on“, In tro duc-
tion to Eu ro pean Tax Law on Di rect Ta xa ti on (eds. Mic hael Lang et al.), Lin de, Wi en 2010, 23, 28-29. 

7 Ibid.
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2.1. Po re ska dis kri mi na ci ja i re strik ci ja

Da bi se bo lje raz u me la ulo ga Su da prav de u stva ra nju po re skog pra va Uni je i 
na či ni na ko je po re ske me re mo gu do ve sti u pi ta nje funk ci o ni sa nje unu tra šnjeg tr ži šta 
Uni je, neo p hod no je raz mo tri ti poj mo ve po re ske dis kri mi na ci je i re strik ci je.

Za po re sku dis kri mi na ci ju svoj stve no je da se dve upo re di ve si tu a ci je tre ti-
ra ju sa po re ske tač ke gle di šta na ne jed nak na čin, od no sno jed na od njih se tre ti ra 
ne po volj ni je od dru ge. Da kle, nje na dva kon sti tu tiv na ele men ta su upo re di vost i 
ne jed na kost u tret ma nu („test upo re di vo sti“ i „test ne po volj no sti“).8

Ia ko se u po re skoj li te ra tu ri sre ću raz li či te po de le po re ske dis kri mi na ci je,9 
naj zna čaj ni ja je po de la na di rekt nu i in di rekt nu. Di rekt na po re ska dis kri mi na ci ja 
je za sno va na na dr ža vljan stvu, a in di rekt na na ne kom dru gom kri te ri ju mu di fe-
ren ci ja ci je, po put re zi dent stva,10 ko ji vo di istom re zul ta tu.11 

Re strik ci ja, sa dru ge stra ne, po sto ji ako se od re đe ne me re pri me nju ju jed na-
ko i na do ma će i na ino stra ne si tu a ci je, ali su štin ski do vo de ome ta nja in tra ko mu-
ni tar ne tr go vi ne,12 od no sno pre pre ka su pro kla mo va nim slo bo da ma. Dok od red-
be UFEU ko je se od no se slo bo du kre ta nja li ca za bra nju ju sa mo dis kri mi na ci ju 
za sno va nu na dr ža vljan stvu, od red be o slo bo di kre ta nja ro be, uslu ga i ka pi ta la 
za bra nju ju i sva ki vid nji ho ve re strik ci je, tj. ogra ni če nja. Me đu tim, u prak si Su da 
prav de za bra na re strik ci je se pri me nju je u od no su na sve če ti ri slo bo de.13

UFEU sa dr ži stav ke ko je oprav da va ju dis kri mi na tor ne na ci o nal ne me re (jav-
na po li ti ka, jav no zdra vlje i jav na si gur nost).14 Zbog svo je pri ro de, ret ko ka da 
mo gu da bu du osnov za oprav da nje dis kri mi na tor nih na ci o nal nih po re skih me ra. 
Po red to ga, Sud prav de je raz vio prak su po ko joj na ci o nal ne re strik tiv ne me re 
mo gu op sta ti uko li ko su is pu nje ni od re đe ni uslo vi (eng. ru le of re a son con cept), 
i to: ona se mo ra pri me nji va ti na ne di skri mi na to ran na čin, nje no po sto ja nje mo ra 
na la ga ti jav ni in te res, mo ra bi ti po de sna za ostva ri va nje ci lja ko ji joj se pri da je i, 
ujed no, mo ra bi ti po što van prin cip pr o por ci o nal no sti.15 U do sa da šnjoj prak si, Sud 

8 Ni els Bam mens, The Prin ci ple of Non-Di scri mi na tion in In ter na ti o nal and Eu ro pean Tax 
Law, IBDF, Am ster dam 2011, 524.

9 Ili ja Vuk če vić, Uti caj sud ske prak se Su da prav de Evrop ske uni je na oblast opo re zi va nja: 
Uskla đe nost si ste ma di rekt nog opo re zi va nja Cr ne Go re osnov nim slo bo da ma, dok tor ska di ser ta-
ci ja, Prav ni fa kul tet u Be o gra du, Be o grad 2013, 134-160.

10 Stav Su da prav de je da će ovaj kri te ri jum de lo va ti po seb no na šte tu po re skih ob ve zni ka 
ko ji su dr ža vlja ni dru gih dr ža va čla ni ca.

11 Vid. Va nes sa E. En glma ir, „The Re le van ce of the Fun da men tal Fre e doms for Di rect Ta xa-
ti on“, In tro duc tion to Eu ro pean Tax Law on Di rect Ta xa ti on (eds. Mic hael Lang et al.), Lin de, 
Wi en 2010, 52.

12 N. Bam mens, 531.
13 Ben Ter ra, Pe ter Wat tel, Eu ro pean Tax Law, Klu wer Law In ter na ti o nal, Alp hen aan den 

Ri ja 2008, 43.
14 Vid. čl. 52 Con so li da ted Ver sion of the Tre aty on the Fun cti o ning of the Eu ro pean Union.
15 Vid. B. Ter ra, P. Wat tel, 33-34.
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prav de je oprav da vao po sto ja nje re strik tiv nih na ci o nal nih po re skih me ra po tre bom 
da se obez be di: fi skal na kon tro la, ko he zi ja fi skal nog si ste ma, spre ča va nje po re ske 
eva zi je, prin cip te ri to ri jal no sti, urav no te že na ras po de la po re skih ju ris dik ci ja i 
ne u tra li za ci ja u dru goj dr ža vi.16 Da kle, ia ko je jav ni in te res pri lič no ap strakt na 
ka te go ri ja, Sud prav de je od re dio nje go vo zna če nje na te re nu opo re zi va nja.17

Va žno je na gla si ti da je li ni ja raz gra ni če nja iz me đu in di rekt ne dis kri mi na ci je 
i re strik ci je vr lo ma glo vi ta.18 To me je do pri ne la i prak sa Su da prav de. Na i me, ia ko 
bi se ru le of re a son test mo rao pri me nji va ti sa mo na re strik tiv ne me re, Sud prav de 
ni je do sle dan, pa ta ko i me re ko je pred sta vlja ju in di rekt nu dis kri mi na ci ju oprav da-
va sa po zi vom na to da su „pro šle“ ovaj test,19 ta ko da bi se, u su šti ni, od nos iz me-
đu po re ske dis kri mi na ci je i re strik ci je mo gao po sma tra ti i kao od nos iz me đu užeg 
i ši reg poj ma.

3. PO REZ NA KA PI TAL NE DO BIT KE OD NE PO KRET NO STI KAO  
MO GU ĆI IZ VOR DIS KRI MI NA CI JE U ČLA NI CA MA UNI JE

Po što su ne po sred ni po re zi u nad le žno sti dr ža va čla ni ca, mo gu će je da, 
pri li kom pro pi si va nja osnov nih ele me na ta po re za na ka pi tal ne do bit ke,20 ko ji 
na sta ju pre no som uz na kna du ne po kret no sti, dr ža ve čla ni ce usta no ve ta kva pra-
vi la ko ja ima ju dis kri mi na tor ni ili re strik tiv ni ka rak ter.

3.1. Po re ska osno vi ca i po re ske sto pe kao mo gu ći iz vor dis kri mi na ci je

Pri li kom pro pi si va nja na či na utvr đi va nja osno vi ce po re za na ka pi tal ne do-
bit ke fi zič kih li ca, dr ža ve čla ni ce mo gu da na ru še pra vi la ko ja se od no se na če ti-
ri „ve li ke“ slo bo de. U ovom kon tek stu tre ba spo me nu ti por tu gal sko za ko no dav stvo 
ko je je pro pi si va lo da se kod re zi de na ta opo re zu je sa mo 50% ostva re nog ka pi tal-
nog do bit ka, od no sno sa mo se po lo vi na ostva re nog ka pi tal nog do bit ka uklju či va-
la u osno vi cu glo bal nog po re za na do ho dak, dok se kod ne re zi de na ta opo re zi vao 
ce lo kup ni ka pi tal ni do bi tak, i to po po seb noj pro por ci o nal noj sto pa od 25%.

U slu ča ju po vo dom ko jeg je naj vi ši ad mi ni stra tiv ni sud Por tu ga la tra žio od 
Su da prav de pret hod no mi šlje nje, ra di lo se u to me da je re zi dent Ne mač ke na sle-

16 Vid. V. E. En glma ir, 66-72.
17 Vid. Cvje ta na Cvjet ko vić, „Raz me na in for ma ci ja u obla sti ne po sred nog opo re zi va nja u 

pra vu Evrop ske uni je i prak si Evrop skog su da prav de“, Zbor nik ra do va Prav nog fa kul te ta u No vom 
Sa du 3/2014, 355.

18 N. Bam mens, 533.
19 B. Ter ra, P. Wat tel, 44; N. Bam mens, 532.
20 Ka pi tal ni do bi ci se mo gu de fi ni sa ti kao pri ho di ko ji na sta ju uve ća njem vred no sti po je di-

nih pra va iz sa sta va ob ve zni ko ve imo vi ne, od no sno kao raz li ka iz me đu iz me đu pro daj ne i na bav-
ne ce ne od re đe nih sred sta va, u ovom kon tek stu ne po kret no sti.
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dio ne po kret nost u Por tu ga lu, či jim otu đe njem je ostva rio ka pi tal ni do bi tak. Por-
tu gal ske vla sti su opo re zo va le ce lo kup ni ka pi tal ni do bi tak, do da ju ći tu su mu dru-
gom opo re zi vom do hot ku ostva re nom na tlu Por tu ga la. Po re ski ob ve znik je is ko-
ri stio od go va ra ju ća prav na sred stva, pa je ta ko slu čaj do šao pred naj vi šu sud sku 
in stan cu, ko ja je tra ži la is pi ti va nje sa gla sno sti na ve de ne od red be sa ve ćim bro jem 
slo bo da. Me đu tim, Sud prav de je utvr dio da tre ba spro ve sti is pi ti va nje sa mo u 
kon tek stu slo bo de kre ta nja ka pi ta la.

Ja sno je da su od red be por tu gal skog za ko no dav stva pra vi le raz li ku iz me đu 
re zi de na ta i ne re zi de na ta u po gle du utvr đi va nje osno vi ce po re za na do ho dak. Po što 
ni su bi li is pu nje ni uslo vi iz čl. 65 UFEU,21 bi lo je neo p hod no utvr di ti da li je reč o 
upo re di vim si tu a cij ma. Upr kos to me što je por tu gal ska stra na ne gi ra la po sto ja nje 
upo re di vo sti,22 i, sa mim tim, is ti ca la da je nji hov raz li čit tret man oprav dan, Sud 
prav de je od lu čio da se ne re zi dent ni i re zi dent ni po re ski ob ve zni ci, ko ji su ostva ri-
li ka pi tal ne do bit ke otu đe njem na sle đe ne ne po kret no sti u Por tu ga lu, na la ze u upo-
re di vim si tu a ci ja ma, kao i da je is pu njen „test ne po volj no sti“, jer se ne re zi den ti, za 
raz li ku od re zi de na ta, po dr ga va ju opo re zi va nju ce lo kup nog ka pi tal nog do bit ka.

Što se ti če ar gu me na ta por tu gal ske stra ne, is tak nu to je da raz li čit tret man u 
po gle du utvr đi va nja po re ske osno vi ce mo ra bi ti tu ma čen u ve zi sa op štim si ste-
mom opo re zi va nja do hot ka, tj. u sve tlu raz li či tih sto pa za re zi den te i ne re zi den te. 
Dru gim re či ma, por tu gal ska stra na je tvr di la da se spor nim me ha ni zmom na sto-
ji olak ša ti re zi den ti ma, ko ji su pod vrg nu ti pro gre siv noj sto pi, za raz li ku od ne re-
zi de na ta, ko ji pla ća ju po rez po pro por ci o nal noj sto pi. Por tu gal ske vla sti su se 
po zva le i na to da na ve de no re še nje na la že jav ni in te res, i to po tre ba za oču va njem 
fi skal ne ko he zi je.

Ide ja ko ja sto ji u osno vi prin ci pa ko he zi je je ste po sto ja nje uske ve ze iz me đu 
po re ske olak ši ce ko ja se pru ža po re skom ob ve zni ku, u od re đe nom tre nut ku, i po-
re skog te re ta na met nu tog istom po re skom ob ve zni ku, u okvi ru istog po re za, u ne kom 
ka sni jem tre nut ku, od no sno po sto ja nje di rekt ne ve ze iz me đu odo bre ne po re ske 
po god no sti i nje nog po ti ra nja na knad nim opo re zi va njem. Da kle, od u sta je se od 

21 Tre ba ima ti u vi du da ne će sva ko raz li ko va nje re zi de na ta i ne re zi de na ta bi ti u ne sa gla sno-
sti sa slo bo dom kre ta nja ka pi ta la. Na i me, čl. 65 UFEU pro pi su je da od red be o slo bo di kre ta nja 
ka pi ta la ne do vo de u pi ta nje pra vo čla ni ca da pri me nju ju po re sko za ko no dav stvo ko je pra vi raz li-
ku iz me đu re zi dent nih i ne re zi dent nih po re skih ob ve zni ka, sve dok ono ne pred sta vlja sred stvo 
pro iz volj ne dis kri mi na ci je ili pri kri ve nog ogra ni če nja ove slo bo de. Po vo dom ovog pi ta nja, stav 
Su da prav de je da ovaj član tre ba tu ma či ti re strik tiv no, od no sno nje gov stav je da za ko no dav stvo 
ko je pra vi raz li ku iz me đu po re skih ob ve zni ka, u za vi sno sti od nji ho vog pre bi va li šta ili me sta in-
ve sti ra nja ka pi ta la, ni je au to mat ski u sa gla sno sti sa pra vom Uni je. Vid. Jud gment of the Co urt 
(First Cham ber) of 15 July 2004, Ca se C-443/06.

22 Sud prav de je u ne kim ra ni jim od lu ka ma is ta kao da si tu a ci je re zi de na ta i ne re zi de na ta 
ni su upo re di ve i da či nje ni ca da čla ni ca us kra ću je ne re zi den ti ma ne ke po god no sti ko je ima ju re-
zi den ti ni je sa ma po se bi dis kri mi na tor na, ako po sto je objek tiv ne raz li ke iz me đu si tu a ci ja re zi de-
na ta i ne re zi de na ta, tj. ako oni ni su u upo re di vim si tu a ci ja ma. Vid. Jud gment of the Co urt of 14 
Fe bru ary 1995, Ca se C-279/93.
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po re skog zah te va u jed nom tre nut ku, ali sa mo ako će taj zah tev bi ti re a li zo van u 
ne kom ka sni jem tre nut ku.23 U ovom slu ča ju por tu gal ska stra na se po zva la na to da 
po sto ji di rekt na ve za iz me đu po god no sti ko ja se odo bra va re zi den ti ma (u osno vi cu 
ula zi sa mo 50% ostva re nog ka pi tal nog do bit ka) i nje nog po ti ra nja (nji ho vo pod vr-
ga va nje pro gre siv nim po re skim sto pa ma), na šta je Sud prav de od go vo rio da, u 
sva kom slu ča ju, po god nost ko ju uži va ju re zi den ti pre ma šu je ne po volj nost, tj. da ne 
po sto ji di rekt na ve za iz me đu odo bre ne po re ske po god no sti i nje nog po ti ra nja pu tem 
opo re zi va nja. Po seb no tre ba na gla si ti da je po r tu gal ska stra na za ne ma ri la da se po-
ti ra nje po re ske po god no sti mo ra vr ši ti u okvi ru istog po re za.

Da kle, mi šlje nje Su da prav de je bi lo da slo bo da kre ta nja ka pi ta la is klju ču je 
na ci o nal nu le gi sla ti vu ko ja u po gle du tran sak ci je iste vr ste do vo di do to ga da su 
re zi den ti dru ge dr ža ve čla ni ce iz lo že ni ve ćem po re skom op te re će nju u od no su na 
ono ko jem su iz lo že ni re zi den ti dr ža ve u ko joj se na la zi ne po kret nost.24

U kon tek stu po re skih sto pa tre ba lo bi spo me nu ti re še nje ko je je po sto ja lo u 
Špa ni ji. Na i me, u njoj su re zi den ti bi li pod vrg nu ti raz li či tim sto pa ma, u za vi sno-
sti od to ga da li je bi lo reč o krat ko roč nim ili du go roč nim ka pi tal nim do bi ci ma.25 
Du go roč ni su bi li pod vrg nu ti pro por ci o nal noj sto pi od 15%, a krat ko roč ni pro-
gre siv nim sto pa ma, od 15% do 45%.26 Sa dru ge stra ne, za ka pi tal ne do bit ke ne-
re zi de na ta bi la je pred vi đe na je din stve na pro por ci o nal na sto pa od 35%, pa je 
tra že no is pi ti va nje sa gla sno sti na ve de nog re še nja sa slo bo dom kre ta nja ka pi ta la.

Špan ska stra na je tvr di la da ni je reč o upo re di vim si tu a ci ja ma, da na ve de na 
me ra ne ma re strik ti van ka rak ter, a da, uko li ko ima, ta kvo re še nje na la že jav ni in-
te res. Na i me, is tak nu to je da je za utvr đi va nje upo re di vo sti neo p hod no uze ti u ob zir 
ce lo ku pan do ho dak ob ve zni ka, a ne sa mo onaj ostva ren u jed nom ti pu tran sak ci ja, 
pa se u tom smi slu špan ska stra na po zva la i na či nje ni cu da ne re zi den ti ima ju mo-
guć nost iz bo ra istog po re skog tret ma na kao i re zi den ti, ako ba rem 75% do hot ka 
ostva re na tlu Špa ni je, od no sno is tak nu to je da ne po sto ja nje je din stve nog se ta pra-
vi la za obe ka te go ri je ob ve zni ka ni je do volj no za iz vo đe nje za ključ ka o upo re di vo-
sti si tu a ci ja, tim vi še, jer pri hod ko ji ostva re ne re zi den ti na te ri to ri ji dr ža ve iz vo ra 
je sa mo je dan deo nji ho vog do hot ka. Ima ju ći u vi du prak su Su da prav de, Špa ni ja se 
po zva la i na to da su čla ni ce slo bod ne da oba ve ze pre u ze te osni vač kim ugo vo ri ma 
iz vr še za klju ču ju ći ugo vo re o iz be ga va nju dvo stru kog opo re zi va nja, a ka ko ih Špa-
ni ja ima sa sko ro svim čla ni ca ma, pre ma nji ho vim tvrd nja ma, špan ska le gi sla ti va 
ni je ogra ni ča va la slo bo du kre ta nja ka pi ta la.

Što se ti če upo re di vo sti, Sud prav de je is ta kao da špan ski ar gu ment ko ji se 
od no si na op šti si stem opo re zi va nja do hot ka mo že op sta ti sa mo ka da su u pi ta nju 

23 I. Vuk če vić, 208-209.
24 Jud gment of the Co urt (Fo urth Cham ber) of 28 Sep tem ber 2006, Ca se C-443/06.
25 Po de la je iz vr še na u za vi sno sti od to ga da su na sta li ras po la ga njem sred sta va ko ja su u 

ob ve zni ko vom vla sni štvu vi še od go di nu da na ili ne.
26 Ka pi tal ni do bi ci su ula zi li u osno vi cu glo bal nog po re za na do ho dak.
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krat ko roč ni ka pi tal ni do bi ci re zi de na ta, jer su sa mo oni pod vrg nu ti pro gre siv noj 
sto pi. Osim to ga, is tak nu to je da je (zbog po sto ja nja ugo vo ra o iz be ga va nju dvo-
stru kog opo re zi va nja i even tu al ne pri me ne me to de iz u zi ma nja sa pro gre si jom), 
mo gu će da do ho dak ne re zi de na ta ostva ren u Špa ni ji bu de uzet u ob zir pri li kom 
od re đi va nja vi si ne mar gi nal ne pro gre siv ne po re ske sto pe u ze mlji nje go vog re zi-
dent stva, pa su, sa mim tim, re zi den ti i ne re zi den ti u upo re di voj si tu a ci ji. Da kle, 
na ve de na od red ba je pro šla „test upo re di vo sti“. Što se ti če „te sta ne po volj no sti“, 
kod du go roč nih ka pi tal nih do bi ta ka, on je, ne sum nji vo, is pu njen, jer su re zi den ti 
pod vrg nu ti pro por ci o nal noj sto pi od 15%, a ne re zi den ti sto pi od 35%. Me đu tim, 
i krat ko roč ni ka pi tal ni do bi ci su pro šli „test ne po volj no sti“, jer su ne re zi den ti 
pod vrg nu ti pro por ci o nal noj sto pi od 35% bez ob zi ra na ve li či nu ostva re nog ka pi-
tal nog do bit ka, dok su re zi den ti pod lo žni ta kvoj sto pi sa mo ako nji hov uku pan 
do ho dak do sti že od re đe ni prag.

Kao što je pret hod no i is tak nu to, špan ska stra na je na ve la da je, u sva kom 
slu ča ju, re strik ci ja (ako se utvr di nje no po sto ja nje oprav da na pri ro dom fi skal nog 
si ste ma i po tre bom da se obez be di nje go va ko he zi ja.

Na i me, po rez ko ji pla ća ju re zi den ti je pe ri o dič ni po rez, či ja vi si na za vi si od 
spo sob no sti pla ća nja, a po rez ko ji pla ća ju ne re zi den ti je ne pe ri o dič ni po rez, ko ji ne 
vo di ra ču na o ukup noj eko nom skoj sna zi, pa ni je mo gu će za nje ga pred vi de ti pro-
gre siv ne sto pe. Is tak nu to je da ne ma raz lo ga da se na ne re zi den te pri me ni po volj-
ni je opo re zi va nje u slu ča ju du go roč nih ka pi tal nih do bi ta ka, jer im je već kroz pri-
me nu pro por ci o nal ne sto pe obez be đen pr vi le go va ni tret man. U tom po gle du is tak-
nu to je da su krat ko roč ni ka pi tal ni do bi ci re zi de na ta pod vrg nu ti sto pi ko ja se kre će 
u ra spo nu od 15%, pa do, čak, 45%, dok se isti ta kvi do bi ci ne re zi de na ta opo re zu ju 
po je di nač no, i to po pro por ci o nal noj sto pi, pa se ne mo že re ći da su re zi den ti si ste-
mat ski pod vrg nu ti po volj ni jem tret ma nu. Osim to ga, pre ma tvrd nja ma špan ske 
stra ne, po sto ja la je di rekt na ve za iz me đu po re ske po god no sti ko ja se odo bra va re-
zi den ti ma i šte te ko ju bi oni pre tr pe li da ne ma tog me ha ni zma ko jim se eli mi ni še 
ku mu la tiv ni efe kat pro gre siv nih sto pa na ka pi tal ni do bi tak, po seb no na onaj stva ran 
to kom ve ćeg bro ja go di na. Da kle, pre ma sta vo vi ma špan ske stra ne, ka da su u pi ta-
nju du go roč ni ka pi tal ni do bi ci po sto ji di rekt na ve za iz me đu po re ske po god no sti 
(sto pa 15%) i ne po volj no sti (pro gre siv ne sto pe ko ja se pri me nju je na uku pan do ho-
dak), a kod krat ko roč nih ka pi tal nih do bi ta ka po god nost (ni su pod vrg nu ti sto pi od 
35%) se anu li ra pri me nom pro gre siv ne sto pe ko ja se pri me nju je na uku pan do ho dak.

Me đu tim, Sud prav de je is ta kao da se na ve de no re še nje ne mo že oprav da ti 
po tre bom da se obez be di ko he zi ja fi skal nog si ste ma, jer ni je usta no vlje no po sto ja nje 
di rekt ne ve ze iz me đu po re ske po god no sti i nje nog po ti ra nja pu tem od re đe ne fi skal-
ne da žbi ne, ta ko da je na ve de na od red ba u su prot no sti sa slo bo dom kre ta nja ka pi-
ta la. Na i me, ia ko je špan ska stra na opo re zi va nje du go roč nih ka pi tal nih do bit ka 
po pro por ci o nal noj sto pi pri pi sa la po tre bi da se iz beg ne „ka žnja va nje“ re zi de na ta, 
tre ba ima ti u vi du da pri hod ko ji uži va pri vi le go va ni tret man ni je pod lo žan pro-
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gre siv noj sto pi, pa ne po sto ji di rekt na ve za iz me đu po re ske po god no sti ko je uži-
va taj pri hod i nje nog ka sni jeg po ti ra nja. Što se ti če ar gu me na ta ko je je is ta kla 
špan ska stra na po vo dom krat ko roč nih ka pi tal nih do bi ta ka, čak i da je ta ko, ne 
mo že se is klju či ti da su re zi den ti, i po red to ga što se ka pi tal ni do bi ci uk lju ču ju u 
osno vi cu glo bal nog po re za, i da lje bla že opo re zi va ni od ne re zi de na ta, jer će vi si-
na sto pe za vi si ti od vi si ne nje go vih osta lih pri ho da.27

3.2. Po re ske olak ši ce kao mo gu ći iz vor dis kri mi na ci je

Po re ske olak ši ce u si ste mu po re za na ka pi tal ne do bit ke se, po pra vi lu, ve zu ju 
za slu ča je ve re ša va nja stam be nog pi ta nja, od no sno slu ča je ve ka da ob ve znik no vac 
ostva ren pro da jom jed nog sred stva „za me ni“ (eng. re pla ce ment as set rol lo ver) za 
ne ko dru go sred stvo, u ovom kon tek stu za dru gu ne po kret nost.28 Pro blem mo že da 
na sta ne ka da se ta „za men ska“ ne po kret nost na la zi na te ri to ri ji dru ge čla ni ce.

Pri me ra ra di, do in ter ven ci je Su da prav de, u Por tu ga lu je bi lo pro pi sa no da 
se ka pi tal ni do bi ci na sta li pre no som uz na kna du ne po kret no sti ne će opo re zo va ti 
ako se sred stva ostva re na pro da jom, u za ko nom pro pi sa nim ro ko vi ma, is ko ri ste 
za ku po vi nu stal nog me sta sta no va nja ob ve zni ka ili čla na nje go ve po ro di ce, ali 
sa mo ako se i „no vo“ stal no me sto sta no va nja na la zi na tlu Por tu ga la.

Sud prav de je is pi ti vao sa gla snost na ve de ne od red be u od no su na slo bo du kre-
ta nja li ca, ko ja svoj spe ci fič ni iz ra žaj na la zi u osni va nja i slo bo du kre ta nja rad ni ka,29 
i utvr dio je da u od no su na ove slo bo de ona ima re strik ti van ka rak ter, tj. da u naj-
ma nju ru ku ima od vra ća ju će dej stvo na po re ske ob ve zni ke ko ji že le da pro da ju 
ne po kret nost na tlu Por tu ga la, ka ko bi se na sta ni li u ne koj dru goj dr ža vi čla ni ci.

Por tu gal ske vla sti su tvr di le da se na ved nom od red bom ne ogra ni ča va ju 
pret hod no spo me nu te slo bo de, ali i da su one, u sva kom slu ča ju, oprav da ne raz-
lo zi ma jav nog in te re sa, a po seb no po tre bom da se oču va ko he zi ja fi skal nog si ste-
ma i pra vo na sta no va nje. Či ni se da se Por tu gal u ovom slu ča ju pri lič no ne u ver-
lji vo po zvao na ar gu ment fi skal ne ko he zi je, tvr de ći da se sred stvi ma od pro da je 
jed ne ne po kret no sti ku pu je dru ga, ta ko da i ku plje na i pro da ta imo vi na ima ju istu 
funk ci ju, kao i da po sto ji di rekt na ko re la ci ja, za isti po rez i za istog ob ve zni ka, 
iz me đu odo bre ne po re ske po god no sti i po re skog tret ma na. Me đu tim, za ne ma re-
na je či nje ni ca da ne po kret nost ku plje na u dru goj čla ni ci mo že da bu de ko ri šće na 
kao glav no me sto sta no va nja i da ta ko „za me ni“ tran sfe ri sa nu imo vi nu i funk ci ju 

27 Jud gment of the Co urt (First Cham ber) of 6 Oc to ber 2009, Ca se C-562/07.
28 Ta xa ti on of Ca pi tal Ga ins of In di vi du als – Po licy Con si de ra ti ons and Ap pro ac hes, OECD, 

2006, Pa ris, 110-111.
29 Pre ma do ta da šnjoj prak si Su da prav de, slo bo da kre ta nja rad ni ka i slo bo da osni va nja ima ju dva 

ci lja. Pr vi je da obez be de stra nim dr ža vlja ni ma i kom pa ni ja ma tret man ko ji ima ju i dr ža vlja ni i kom-
pa ni je dr ža ve iz vo ra, a dru gi je da dr ža va po re kla ne ome ta svo je dr ža vlja ne da pri hva te i oba vlja ju 
po slov ne ak tiv no sti u dru goj čla ni ci. Po što je utvr đe na ne sa gla snost sa ovim slo bo da ma, Sud prav de 
ni je is pi ti vao sa gla snost ove od red be sa slo bo dom kre ta nja ka pi ta la, ia ko ona ne sum nji vo po sto ji.
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ko ju je ona ima la. Utvr đe no je i da ne po sto ji di rekt na ve za iz me đu odo bre ne po-
re ske po god no sti i nje nog po ti ra nja pu tem doc ni jeg opo re zi va nja. Na i me, po re ski 
ob ve znik ko ji sred stva re in ve sti ra u glav no me sto sta no va nja na tlu Por tu ga la 
ostva ru je po re sku po god nost ko ja se ne će anu li ra ti, od no sno ne ma po re za na ka-
pi tal ne do bit ke u bu duć no sti, osim uko li ko se ka pi tal ni do bi tak ne re a li zu je. Pri 
to me tre ba ima ti u vi du da do nje go ve re a li za ci je i po ti ra nja po re ske po god no sti 
ne će do ći sve dok po re ski ob ve znik ku pu je „no vo“ glav no me sto sta no va nja, tj. u 
slu ča ju pro da je i tog „no vog“ me sta sta no va nja i ku po vi ne „no vi jeg“, i ta ko une-
do gled, on mo že da ra ču na na na ved nu po re sku olak ši cu. 

Por tu gal se po zvao i na to da se na ve de nom od red bom ide u prav cu re a li za-
ci je pra va na sta no va nje, ko je je ustav no pra vo, kao i da bi se su prot nim re še njem 
fi nan si ra la stam be na po li ti ka dru gih čla ni ca. Čak i da ta kvi ar gu men ti oprav da-
va ju ogra ni če nje za ga ran to va nih slo bo da, njo me se ne udo vo lja va prin ci pu pr o-
por ci o nal no sti. Na i me, Sud prav de je is ta kao da bi se pra vo na sta no va nje mo glo 
ostva ri ti i bez na me ta nja zah te va da se sred stva re in ve sti ra ju na na ci o nal noj te ri-
to ri ji, kao i da je u kon tek stu nje go vog ostva ri va nja ne bit no da li se na ve de nom 
na ci o nal nom me rom fi nan si ra stam be na po li ti ka u dru goj čla ni ci. Zbog sve ga 
pret hod no na ve de nog, Sud prav de je, od lu čio da raz lo zi jav nog in te re sa ne mo gu 
bi ti oprav da nje za re strik ti van ka rak ter na ve de ne od red be.30

Slič na od red ba je po sto ja la i u šved skom po re skom si ste mu, ta ko da je i od-
lu ka Su da prav de bi la ma nje-vi še za sno va na na istim ar gu men ti ma.31

3.3. Pre bi ja nje ka pi tal nih gu bi ta ka i ka pi tal nih do bi ta ka

U naj ve ćem bro ju po re skih si ste ma po sto ji mo guć nost pre bi ja nja ka pi tal nih 
gu bi ta ka sa ka pi tal nim do bi ci ma. Pro blem mo že da na sta ne ka da su ka pi tal ni 
gu bi ci na sta li u jed noj dr ža vi čla ni ci, a ka pi tal ni do bi ci u dru goj.

Upra vo po vo dom ovog pi ta nja za tra že no je pret hod no mi šlje nje od Su da prav-
de. Na i me, ra di lo se o to me da je u is toj po re skoj go di ni fin ski re zi dent ostva rio 
ka pi tal ni gu bi tak pro da jom ne po kret no sti u Fran cu skoj i ka pi tal ni do bi tak pro da-
jom har ti ja od vred no sti u Fin skoj, pa je za tra žio nji ho vo pre bi ja nje. Va žno je 
na gla si ti da u Fran cu skoj ni je ostva rio dru gi pri hod od ko jeg bi mo gao da od bi je 
taj gu bi tak, ni ti je ta mo ste kao dru gu imo vi nu pri li kom či jeg even tu al nog pre no-
sa bi mo gao na dok na di ti taj ka pi tal ni gu bi tak. Fin ske po re ske vla sti mu ni su odo-
bri le pre bi ja nje, pa je slu čaj do šao pred naj vi ši ad mi ni stra tiv ni sud.32

30 Jud gment of the Co urt (Se cond Cham ber) of 26 Oc to ber 2006, Ca se C-345/05.
31 Jud gment of the Co urt (Eighth Cham ber) of 18 Ja nu ary 2007, Ca se C-14/06.
32 Ia ko se Vr hov ni ad mi ni stra tiv ni sud Fin ske u zah te vu za do no še nje od lu ke o pret hod nom 

pi ta nju po zvao na ne ke ra ni je pred me te u ko ji ma ni je do pu šte no pre bi ja nje, is tak nu to je da se ovaj 
slu čaj ipak raz li ku je po to me što ni je reč o ob ve zni ku ko ji oba vlja nja pro fe si o nal nu de lat nost, pa se ne 
mo že sma tra ti da će ob ve znik u dr ža vi u ko joj se na la zi ne po kre nost ka sni je ostva ri ti do ho dak od 
ko jeg bi mo gao od bi ti taj gu bi tak.
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Što se ti če prav nog okvi ra, u fin skom pra vu ka pi tal ni do bi ci su, kao pri ho di 
od ka pi ta la, bi li pod vrg nu ti pro por ci o nal noj sto pi. Va žno je na gla si ti i to da je ono 
do pu šta lo me đu sob no pre bi ja nje ka pi tal nih gu bi ta ka i ka pi tal nih do bi ta ka na sta lih 
na fin skom tlu, kao i da je u nje mu, kao uni la te ral na me ra za iz be ga va nje dvo-
stru kog opo re zi va nja, bi la pred vi đe na me to da iz u zi ma nja sa pro gre si jom. Bi lo je 
i pro pi sa no da će se pri li kom utvr đi va nja do hot ka ostva re nog u dru goj dr ža vi 
uze ti u ob zir gu bi ci i ka ma te po ve za ne sa sti ca njem ili oču va njem do hot ka. Sa 
dru ge stra ne, ugo vor o iz be ga va nju dvo stru kog opo re zi va nja iz me đu Fran cu ske i 
Fin ske je pra vo opo re zi va nja ka pi tal nog do bit ka na sta log otu đe njem ne po kret no-
sti do de lio dr ža vi gde se ne po kret nost na la zi. U spo me nu tom ugo vo ru bi lo je i 
pro pi sa no da će se u slu ča je vi ma ka da pra vo opo re zi va nja pri pa da Fin skoj, ono 
spro ve sti po sto pi ko ja od go va ra ukup nom iz no su opo re zi vog do hot ka utvr đe nog 
u skla du sa fin skim za ko no dav stvom.

Od Su da prav de je za tra že no mi šlje nje o to me da li je u sa gla sno sti sa slo bo-
dom kre ta nja ka pi ta la re še nje da se po re skom ob ve zni ku ne do zvo li pre bi ja nje 
ka pi tal nih gu bi ta ka na sta lih pre no som ne po kret no sti, ko ja se na la zi u dru goj čla-
ni ci, sa ka pi tal nim do bi ci ma od po kret nih stva ri opo re zi vih u dr ža vi re zi dent stva, 
ako se to do zvo lja va uko li ko je ne po kret nost lo ci ra na u dr ža vi re zi dent stva . 

Upr kos po sto ja nju dru ga či jih ar gu me na ta, Sud prav de je is ta kao da raz li ke 
u tret ma nu u po gle du mo guć no sti od bi ja nja ka pi tal nih gu bi ta ka na sta lih pro da jom 
ne po kret no sti, u za vi sno sti od to ga gde je ne po kret nost lo ci ra na, ne mo gu bi ti 
oprav da ne po zi vom na raz li či tost si tu a ci ja. Ka ko je „test ne po volj no sti“ ne sum nji-
vo is pu njen, pre o sta je da se utvr di da li je re strik ci ja oprav da na raz lo zi ma jav nog 
in te re sa, i to po tre bom: da se za šti ti urav no te že na ras po de la po re skih ju ris dik ci ja 
me đu čla ni ca ma, da se obez be du ko he zi ja fi skal nog si ste ma, da se spre či dvo stru-
ko uzi ma nje u ob zir ka pi tal nih gu bi ta ka i po re ska eva zi ja.

Argument urav no te že ne ras po de le po re skih ju ris dik ci ja me đu čla ni ca ma zna-
či da se ko nač ni gu bi ci, ko je vi še ni je mo gu će is ko ri sti ti u ino stra noj ju ris dik ci ji 
mo ra ju uze ti u ob zir od stra ne dr ža ve re zi dent stva.33 U ovom slu ča ju, da ne ma ugo-
vo ra o iz be ga va nju dvo stru kog opo re zi va nja, Fin ska bi ima la pra vo da spro ve de 
opo re zi va nje ka pi tal nih do bi ta ka na sta lih otu đe njem ne po kret no sti u Fran cu skoj, 
ali nje go vo pri su stvo, za jed no sa fin skim pra vom, do vo di do to ga da se taj ka pi tal-
ni do bi tak ne opo re zu je u Fin skoj, ni ti se na dru gi na čin uzi ma u ob zir. Ka da bi se 
pri zna lo da se gu bi ci na sta li pro da jom nepokretnosti u dru goj čla ni ci pri zna ju u 
dr ža vi u ko joj bo ra vi, ne za vi sno od ras po de le pra va opo re zi va nja ko ja je do go vo re-
na me đu čla ni ca ma, po re skom ob ve zni ku bi se omo gu ći lo da slo bod no oda be re 
čla ni cu u ko joj je uzi ma nje u ob zir na ve de nih gu bi ta ka sa po re ske tač ke gle di šta 

33 Ovaj ar gu ment je pr vo bit no raz vi jen u kon tek stu mo guć no sti pre bi ja nja gu bi ta ka ino stra-
ne fi li ja le. Reč je o to me da je nu žno da se na pri vred ne de lat no sti po re skog ob ve zni ka sa se di štem 
u jed noj od čla ni ca pri me ne po re ska pra vi la te dr ža ve, ka ko u po gle du do bi ti, ta ko i u po gle du 
gu bi ta ka. Vid. I. Vuk če vić, 216.
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naj po volj ni je. Da kle, ne pri zna va njem pre bi ja nja gu bi ta ka omo gu ću je se oču va nje 
rav no te že iz me đu pra va na opo re zi va nje do bi ti i mo guć no sti od bi ja nja gu bi ta ka, 
kao i urav no te že na ras po de la po re skih ju ris dik ci ja me đu čla ni ca ma.

Ar gu ment po tre be iz be ga va nja dvo stru kog uzimanja u ob zir gu bi ta ka se ne 
mo že pri hva ti ti, jer se gu bi ci ko ji na sta nu u Fran cu skoj ne mo gu od bi ti ni od ukup-
nog do hot ka, ni od ka pi tal nog do bit ka ostva re nog pro da jom dru ge imo vi ne.

Ar gu ment bor be pro tiv po re ske eva zi je, do ko je bi mo glo do ći pre no še njem 
gu bi ta ka u čla ni cu u ko joj je nji hov tret man naj po volj ni ji, ne mo že op sta ti, jer je 
reč o op štoj pret po stav ci po re ske eva zi je, tj. ni su u pi ta nju is ku či vo ve štač ki aran-
žma ni ko ji ne od ra ža va ju eko nom sku re al nost.34

Što se ti če ar gu men ta po tre be oču va nja fi skal ne ko he zi je, on se mo že pri-
hva ti ti, jer u fin skom po re skom si ste mu po sto ji di rekt na po ve za nost iz me đu neo-
po re zi va nja do bi ti i ne mo guć no sti pre bi ja nja gu bi ta ka. Na i me, u Fin skoj su pri-
ho di od ka pi ta la pod vrg nu ti pro por ci o nal noj sto pi, pa ka da su na osno vu ugo vo ra 
opo re zo va ni u dru goj čla ni ci, ti pri ho di ni na ko ji na čin ne uti ču na po re sku sto pu 
ili osno vi cu, tj. ni su ob u hva će ni ni jed nim ob li kom opo re zi va nja u Fin skoj. Sto ga, 
fin ski si stem od ra ža va lo gi ku rav no te že.

Da kle, Sud prav de je utvr dio da le gi sla ti va u pi ta nju mo že da bu de oprav da-
na raz lo zi ma jav nog in te re sa, i to po tre bom da se obez be di urav no te že na ras po-
de la po re skih ju ris dik ci ja me đu čla ni cam i po tre bom da se obez be di ko he zi ja fi-
skal nog si ste ma, kao i da je na ve de na me ra po de sna za to. Što se ti če prin ci pa 
pr o por ci o nal no sti, ia ko je ob ve znik is ti cao da ova od red ba pre ko ra ču je ono što je 
nu žno za ostva ri va nje ci lje va ko ji su njo me po sta vlje ni, jer je gu bi tak ko na čan, tj. 
de fi ni ti van,35 ta kvog sta va ni je bio Sud prav de. Za raz li ku od ne kih ra ni jih slu ča-
je va u ko ji ma je ovaj or gan utvr dio da prin ci pu pr o por ci o nal no sti ni je udo vo lje no, 
jer dr ža va iz vo ra ni je is ko ri sti la do stup ne mo guć no sti za od bi tak tih gu bi ta ka, 
ov de ta kva mo guć nost, zbog fran cu skih pro pi sa, ni je ni po sto ja la. Ka da bi se od-
lu či lo da Fin ska mo ra do zvo li ti pre bi ja nje ka pi tal nih gu bi ta ka, ona bi se oba ve za la 
da sno si ne ga tiv ne po sle di ce ko je pro iz i la ze iz pri me ne po re skog zak no dav stva 
dr ža ve na či joj te ri to ri ji se na la zi ne po kret nost. Na i me, slo bod no kre ta nje ka pi ta-
la ne zna či da se dr ža ve čla ni ce mo ra ju pri la go đa va ti po re skim pra vi li ma dru gih 
čla ni ca, jer od lu ke u po gle du ula ga nja u ino stran stvo za ob ve zni ke mo gu da bu du 
ma nje ili vi še ne po volj ne, pa na ved na od red ba ne pre ko ra ču je ono što je nu žno za 
ostva ri va nje ci lje va ko ji su nji me po sta vlje ni.

Zbog sve ga pret hod no na ve de nog, Sud prav de je is ta kao da po re ski pro pis u 
pi ta nju ni je u su prot no sti sa slo bo dom kre ta nja ka pi ta la.36

34 O ovom ar gu men tu vi še: Cvje ta na Cvjet ko vić, „CFC za ko no dav stvo u Erop skoj uni ji, 
Zbor nik ra do va Prav nog fa kul te ta u No vom Sa du 3/2015, 1289-1293.

35 Sud prav de je is ta kao da či nje ni ca da su gu bi ci u Fran cu skoj ko nač ni ni je od uti ca ja na 
oce nu da li je udo vo lje no prin ci pu pr o por ci o nal no sti

36 Jud gment of the Co urt (First Cham ber), of 7 No vem ber 2013, Ca se C-322/11.



4. ZA KLJUČ NA RAZ MA TRA NJA

I po vo dom po re za na ka pi tal ne do bit ke fi zič kih li ca Sud prav de do ne kle pre-
u zi ma ulo gu na ci o nal nog za ko no dav ca, ukla nja ju ći od red be dis kri mi na tor nog i 
re strik tiv nog ka rak te ra iz po re skih si ste ma dr ža va člni ca. Na i me, po što se ne po-
sred ni po re zi na la ze u nji ho voj nad le žno sti, mo gu će je da se re še nji ma na te re nu 
po re za na ka pi tal ne do bit ke fi zič kih li ca spre če ili od vra te re zi den ti jed ne dr ža ve 
čla ni ce da sti ču, ko ri ste i ras po la žu ne po kret no sti ma na te ri to ri ji dru ge čla ni ce, 
či me se do vo di u pi ta nje ostva ri va nje slo bo de kre ta nja li ca i ka pi ta la. Kao što je 
u ra du i pri ka za no, to se mo že po sti ći na raz li či te na či ne: pro pi si va njem raz li či tog 
na či na utvr đi va nja po re ske osno vi ce i raz li či tih po re skih sto pa za re zi den te i ne-
re zi den te, pro pi si va njem pra vi la da se po re ska olak ši ca za ka pi tal ne do bit ke mo-
že ostva ri ti sa mo ako se no vo glav no me sto sta no va nja na la zi u is toj dr ža vi kao i 
pret hod no, ne do zo vo lja va njem da se ka pi tal ni gu bi ci od ne po kret no sti, ko ji su 
na sta li u jed noj čla ni ci, pre bi ju sa ka pi tal nim do bi ci ma od po kret nih stva ri, ko ji 
su na sta li u dru goj čla ni ci, itd. Da kle, ia ko se dr ža ve čla ni ce pri li kom re gu li sa nja 
osnov nih ele me na ta po re za na ka pi tal ne do bit ke ne mo ra ju pri la go đa va ti po re skim 
pro pi si ma dru gih čla ni ca, one svo jim re še nji ma ne sme ju do ve sti u pi ta nje re a li-
za ci ju za ga ran to va nih slo bo da, osim ako to ni je u jav nom in te re su, pa i po ce nu 
gu bit ka vla sti tih po re skih pri ho da.

Ana li za ne ko li ko sud skih od lu ka u ovoj obla sti je po ka za la da Sud prav de, 
shod no svo joj pre đa šnjoj prak si, do zvo lja va op sta nak na ci o nal nih po re skih me ra 
ko je pred sta vlja ju in di rekt nu dis kri mi na ci ju, uko li ko su pro šle ru le of re a son test. 
Ono što je svoj stve no ma nje-vi še za sve ana li zi ra ne slu ča je ve je či nje ni ca da dr-
ža ve čla ni ce, kao oprav da nje za dis kri mi na ci ju u ovoj obla sti, naj če šće ko ri ste 
ar gu ment po tre be za obez be đi va njem ko he zi je fi skal nog si ste ma. Či ni se da su se 
ne ke od njih po zva le na ovaj ar gu ment vi še for me ra di, pot pu no is pu šta ju ći iz 
vi da su šti nu ovog ar gu men ta, tj. či nje ni cu da se anu li ra nje odo bre ne po re ske po-
god no sti mo ra vr ši ti u okvi ru istog po re za, od no sno da ne po god nost ne mo že pro-
is ti ca ti iz op šteg si ste ma opo re zi va nja.

Dr Cvje ta na M. Cvjet ko vić, Diskriminatorni poreski tretman prenosa... (str. 1115–1127)
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gu a ran teed by the pri mary law of the Union in this area may be ju sti fied by the 
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PRA VO STRA NIH LI CA DA STI ČU SVO JI NU  
NA PO LJO PRI VRED NOM ZE MLJI ŠTU U SR BI JI  
NA KON ZA KON SKIH NO VE LA IZ 2017. GO DI NE

Na ra štaj je dan od la zi i dru gi do la zi, a ze-
mlja sto ji uvi jek.

Sta ri za vjet – Knji ga pro po vjed ni ko va, 1:4.

Sa že tak: Ovaj rad pred sta vlja mul ti di sci pli nar nu ana li zu, ko jom se uz po moć 
eko nom ske, prav ne i po li tikološ ke me to do lo gi je u naj op šti jem po ku ša va pro na ći 
od go vor na pi ta nje ka ko tre ba re gu li sa ti pra vo stra na ca da sti ču svo ji nu na po ljo-
pri vred nom ze mlji štu u Sr bi ji. Po se ban ak ce nat sta vljen je na no va re še nja Za ko na 
o po ljo pri vred nom ze mlji štu iz 2017. go di ne. Cilj ra da je da se utvr de alo ka tiv ni 
efek ti i efek ti na bla go sta nje eko nom skih su bje ka ta ko je ge ne ri šu raz li či ta prav na 
re še nja, za tim da se is pi ta da li su no va prav na re še nja ade kvat no uklo plje na u 
prav ni si stem Sr bi je, te da se od re de po li tič ki fak to ri ko ji su do ve li do uvo đe nja ovih 
za kon skih no ve la. Za klju če no je da će po sto je ćim prav nim re še njem bi ti na ru še-
na efi ka snost alo ka ci je re sir sa, pa shod no to me bla go sta nje eko nom skih su bje-
ka ta ne će bi ti uve ća no u do volj noj me ri. Ta ko đe, prav na ana li za je po ka za la da 
su za kon ske no ve le u su prot no sti sa me đu na rod nim pra vom, pra vom Evrop ske 
uni je ali i sa mim Usta vom Re pu bli ke Sr bi je. Na kra ju je iz ve den op šti za klju čak 
da je naj bo lje re še nje i sa po li tič kog, i sa eko nom skog i sa prav nog aspek ta uki-
da nje svih ogra ni če nja kod pre no sa pra va svo ji ne na po ljo pri vred nom ze mlji štu 
pre ma dr ža vlja ni ma Evrop ske uni je (a ve ro vat no i pre ma dr ža vlja ni ma i osta lih 
ze ma lja), či me bi se ot klo ni la ne u stav na i kon tra dik tor na prav na re še nja iz prav nog 
si ste ma Re pu bli ke Sr bi je, omo gu ći la bi se efi ka sni ja alo ka ci ja re sur sa i po ve ća nje 
bla go sta nja i do ma ćih i stra nih dr ža vlja na, i ot klo ni la bi se pre ra spo de la re sur sa 
usta no vlje na u ko rist od re đe nih dru štve nih gru pa ko ja su na šte tu i do ma ćih i 
stra nih dr ža vlja na.
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Ključne re či: po ljo pri vred no ze mlji šte, pra va stra na ca, ne po kret no sti, pra-
vo svo ji ne, Za kon o po ljo pri vred nom ze mlji štu.

UVOD

Sr bi ja se Spo ra zu mom o sta bi li za ci ji i pri dru ži va nju oba ve za la da će do 1. 
sep tem bra 2017. go di ne omo gu ći ti dr ža vlja ni ma EU da pod jed na kim uslo vi ma 
kao do ma ći dr ža vlja ni sti ču svo ji nu na po ljo pri vred nom ze mlji štu. Sa pri bli ža va-
njem is te ka ro ka, po ja čan je i pri ti sak jav no sti na srp ske vla sti da pre u ze tu oba ve-
zu na ne ki na čin iz beg nu ili pro lon gi ra ju da lje u bu duć nost. Pod iz go vo rom da 
po stu pa u skla du sa pre u ze tim oba ve za ma, Na rod na skup šti na Re pu bli ke Sr bi je 
u av gu stu 2017. go di ne po hit nom po stup ku usva ja za kon ske no ve le ko ji ma se 
for mal no dr ža vlja ni ma EU osi gu ra va isti tret man kao i do ma ćim dr ža vlja ni ma, 
ka da je sti ca nje pra va na po ljo pri vred nom ze mlji štu u pi ta nju. Prav ne nor me ko-
ji ma se re gu li še pra vo dr ža vlja na EU da sti ču svo ji nu na po ljo pri vred nom ze mlji-
štu u Sr bi ji pred sta vlja ju pred met ovog is tra ži va nja.

Tri ci lja su po sta vlje na u ovom ra du. Pr vi je da se utvr de alo ka tiv ni efek ti 
ko je no va prav na re še nja ge ne ri šu, kao i efek ti na bla go sta nje eko nom skih su bje-
ka ta. Dru gi je da se is pi ta da li su no va prav na re še nja ade kvat no uklo plje na u 
prav ni si stem Sr bi je. Tre ći cilj je da se od re de po li tič ki fak to ri ko ji su do ve li do 
uvo đe nja ovih za kon skih no ve la. 

Po me nu te za kon ske no ve le po svo joj pri ro di ge ne ri šu vi še prav nih, po li tič kih 
i eko nom skih efe ka ta. Da bi se do bi la pot pu ni ja sli ka ka da su one u pi ta nju, u ra du 
je ko ri šće no vi še raz li či tih me to da ko ji od go va ra ju na ve de nim na u čim di sci pli-
na ma. Od eko nom skih me to da, tu su pre sve ga me to di neo kla sič ne i neo in sti tu-
ci o nal ne eko nom ske te o ri je, te o ri je bla go sta nja i te o ri je tran sak ci o nih tro ško va. 
Za ana li zu pro ce sa do no še nja po li tič kih od lu ka ko ri šćen je me tod te o ri je jav nog 
iz bo ra, dok je za prav nu ana li zu ko ri šćen nor ma tiv ni me tod. 

S ob zi rom na tri de fi ni sa na ci lja po sta vlje ne su i tri po seb ne hi po te ze. Pre-
ma pr voj po seb noj hi po te zi, za kon skim no ve la ma iz 2017. go di ne do dat no se 
na ru ša va efi ka snost alo ka ci je re sur sa (ko ja je i pret hod nim re še njem bi la na ru še-
na), či me je uma njen rast bla go sta nja uče sni ka raz me ne. Dru ga po seb na hi po te za 
je da su za kon ske no ve le ko je su pred met ovog ra da u su prot no sti sa me đu na rod-
nim pra vom, pra vom Evrop ske uni je ali i sa mim Usta vom Re pu bli ke Sr bi je. Po-
sma tra no sa aspek ta prav ne teh ni ke ko ja je ko ri šće na, ova re še nja su ta ko đe ve o-
ma lo ša. Tre ća po seb na hi po te za je da su no va re še nja do ne ta pod uti ca jem po je-
di nih dru štve nih gru pa, a ne u op štem in te re su gra đa na Sr bi je. Na kon spro ve de ne 
ana li ze, po ka za će se da je naj bo lje re še nje i sa po li tič kog, i sa eko nom skog i sa 
prav nog aspek ta uki da nje svih ne po treb nih ogra ni če nja pro da je po ljo pri vred nog 
ze mlji šta dr ža vlja ni ma EU, što pred sta vlja op štu hi po te zu ovog is tra ži va nja.

Dr Lu ka O. Ba tu ran, Pra vo stra nih li ca da sti ču svo ji nu na po ljo pri vred nom... (str. 1129–1149)
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Ova ana li za pred sta vlja lo gič ki na sta vak ne ko li ko au to ro vih već ob ja vlje nih 
ra do va1 ili di sku si ja sa na uč nih sku po va2, kao i dok tor ske di se r ta ci je3 u ko joj su 
ob ra đi va ni po je di ni aspek ti pro ble ma prav nog okvi ra ko jim se re gu li še pre nos 
pra va svo ji ne na ne po kret no sti ma.

1. PRAV NO RE ŠE NJE DO ZA KON SKIH NO VE LA IZ 2017. GO DI NE

Sr bi ja je 2008. go di ne pot pi sa la i ra ti fi ko va la Spo ra zum o sta bi li za ci ji i pri
dru ži va nju sa Evrop skom uni jom.4 Spo ra zum je stu pio na sna gu 2013. go di ne. 
Tu je na ve de no da će od mah na kon stu pa nja na sna gu Spo ra zu ma dru štva kće ri 
pri vred nih dru šta va iz Uni je ima ti pra vo sti ca nja i uži va nja svo jin skih pra va5 na 
ne po kret no sti ma, pod istim uslo vi ma kao i srp ska pri vred na dru štva.6 Isto ta ko, 
Sr bi ja se oba ve za la da će iz me ni ti svo je za ko no dav stvo ko je se od no si na sti ca nje 
svo ji ne na ne po kret no sti ma, ka ko bi dr ža vlja ni ma čla ni ca Evrop ske uni je osi gu ra la 
isti tret man kao i svo jim dr ža vlja ni ma u ro ku od če ti ri go di ne od da na stu pa nja na 
sna gu Spo ra zu ma.7 Pri me na na ve de ne od red be po či nje 1. sep tem bra 2017. go di ne.

1 Lu ka Ba tu ran, Eco no mic analysis of the Ban on Fo re ig ners Ac qu i ring Pro perty Rights on Agri-
cul tu ral Land in Ser bia. Eko no mi ka po ljo pri vre de, vol. LVI II, No. 4, Na uč no druš tvo agrar nih eko no-
mi sta Bal ka na, In sti tut za eko no mi ku po ljo pri vre de, Be o grad, 2013, 479-491; Lu ka Ba tu ran, Pre nos 
pra va svo ji ne na po ljo pri vred nom i šum skom ze mlji štu na stra na li ca u Sr bi ji i dru gim ze mlja ma re gi o-
na. Zbor nik ra do va, Prav ni fa kul tet Uni ver zi te ta u No vom Sa du, god. 47, br. 2, No vi Sad, 2013, 515-531. 

2 Lu ka Ba tu ran, Kre i ra nje prav nog okvi ra ra di efi ka snog ko ri šće nja po ljo pri vred nog ze mlji-
šta. Zbor nik sa že ta ka „Te o rij ski i prak tič ni pro ble mi stva ra nja i pri me ne pra va (EU i Sr bi ja), 
Prav ni fa kul tet Uni ver zi te ta u No vom Sa du, 2016, 199-201; Lu ka Ba tu ran, Li be ra li za ci ja pra va 
stra na ca da sti ču svo ji nu na po ljo pri vred nom ze mlji štu u kon tek stu SSP-a i pri va ti za ci je PKB-a. 
Eko nom ske, so ci jal ne i raz voj ne po sle di ce pro da je po ljo pri vred nog ze mlji šta u Sr bi ji. In sti tut eko-
nom skih na u ka, Be o grad, 2017, 158-170. 

3 Lu ka Ba tu ran, Eko nom ska ana li za prav nog re ži ma za pre nos pra va svo ji ne na ne po kret-
no sti ma u Re pu bli ci Sr bi ji (dok to r ska di ser ta ci ja). Prav ni fa kul tet Uni ver zi te ta u Be o gra du, 2016, 
173-218. Di ser ta ci ja ni je ob ja vlje na ali je do stup na na in ter net saj tu: https://uvi dok.rcub.bg.ac.rs/
bit stre am/han dle/123456789/1720/Dok to rat.pdf ?se qu en ce= 1&isAl lo wed=y. 

4 Za kon o po tvr đi va nju Spo ra zu ma o sta bi li za ci ji i pri dru ži va nju iz me đu Evrop skih za jed-
ni ca i nji ho vih dr ža va čla ni ca, sa jed ne stra ne, i Re pu bli ke Sr bi je, sa dru ge stra ne, Sl. gla snik RS 
– Me đu na rod ni ugo vo ri, br. 83/2008 (u da ljem tek stu: Spo ra zum o sta bi li za ci ji i pri dru ži va nju).

5 U ovom is tra ži va nju će bi ti ko ri šćen u srp skom pra vu od re đe ni ji po jam „imo vin ska pra va“, 
ume sto (u eko nom skoj ana li zi pra va u Sr bi ji če šće ko ri šće nog) poj ma „svo jin ska pra va“. Ipak, u 
pi ta nju je sa mo ter mi no lo ška raz li ka, ali ni ka kve su štin ske ne po du dar no sti u zna če nju ovih poj-
mo va ne ma. Vi še o ovoj di le mi: L. Ba tu ran (2016 – dok tor ska di ser ta ci ja), op. cit, 18, fn. 8.

6 „Na kon stu pa nja na sna gu ovog spo ra zu ma dru štva kće ri pri vred nih dru šta va Za jed ni ce 
ima će pra vo sti ca nja i uži va nja svo jin skih pra va na ne po kret no sti ma kao i srp ska pri vred na dru štva 
(...). Če ti ri go di ne na kon stu pa nja na sna gu ovog spo ra zu ma, Sa vet za sta bi li za ci ju i pri dru ži va nje 
utvr di će mo guć nost pro ši ri va nja na ve de nih pra va na ogran ke pri vred nih dru šta va Za jed ni ce.“ 
Spo ra zum o sta bi li za ci ji i pri dru ži va nju, čl. 53, st. 5, tč. b i v. 

7 „Po stu pa nju na sna gu ovog spo ra zu ma Sr bi ja će da do pu sti dr ža vlja ni ma dr ža va čla ni ca 
Evrop ske uni je da sti ču svo ji nu nad ne po kret no sti ma u Sr bi ji, uz pot pu nu i ce lis hod nu pri me nu 



Ustav Re pu bli ke Sr bi je pro pi su je da „stra na fi zič ka i prav na li ca mo gu ste-
ći svo ji nu na ne po kret no sti ma u skla du sa za ko nom ili me đu na rod nim ugo vo rom.“8 
Za kon o osno va ma svo jin sko prav nih od no sa pro pi su je spe ci fi čan re žim sti ca nja 
svo ji ne na ne po kret no sti ma za stra na fi zič ka i prav na li ca. Po ljo pri vred no ze mlji-
šte9 pre ma tom za ko nu ne pred sta vlja ni ka kav iz u ze tak.10 Me đu tim, Za kon o po-
ljo pri vred nom ze mlji štu iz ri či to pro pi su je da „vla snik po ljo pri vred nog ze mlji šta 
ne mo že bi ti stra no fi zič ko ili prav no li ce“.11

Ipak, i po red iz ri či te za bra ne pro pi sa ne Za ko nom o po ljo pri vred nom ze mlji-
štu, stran ci su i do sad uspe va li da in di rekt no pri ba ve ve li ke po vr ši ne ob ra di vog 
ze mlji šta, osni va njem prav nog li ca u Sr bi ji.12 Pre ma Za ko nu o spolj no tr go vin skom 
po slo va nju, prav na li ca (ili ogran ci prav nih li ca) ko je ima ju se di šte, od no sno ko-
ji su re gi stro va ni u Sr bi ji sma tra ju se do ma ćim li ci ma.13 Da kle, in di rekt no pre ko 
do ma ćeg prav nog li ca stran ci mo gu sti ca ti pra vo svo ji ne na po ljo pri vred nom ze-
mlji štu. Na rav no, to pra vo svo ji ne će bi ti upi sa no na do ma će prav no li ce, ko je je 
pak u svo ji ni stra nog li ca.14 Pre ma is tra ži va nju ob ja vlje nom u Ve čer njim no vo sti-

po sto je ćih po stu pa ka. U pe ri o du od če ti ri go di ne od stu pa nja na sna gu ovog spo ra zu ma Sr bi ja će 
po ste pe no uskla đi va ti svo je za ko no dav stvo ko je se od no si na sti ca nje svo ji ne na ne po kret no sti ma 
u Sr bi ji ka ko bi dr ža vlja ni ma čla ni ca Evrop ske uni je osi gu ra la isti tret man kao i svo jim dr ža vlja-
ni ma.“ Spo ra zum o sta bi li za ci ji i pri dru ži va nju, čl. 63, st. 2. Za raz li ku od Sr bi je, u Spo ra zu mi ma 
sa Cr nom Go rom ni je pred vi đen pre la zni pe ri od za pri la go đa va nje cr no gor skog za ko no dav stva, 
Bo sna i Her ce go vi na je do bi la pre la zni pe ri od od šest go di na, a Hr vat ska se dam, s tim što se on 
mo že pro du ži ti za još tri go di ne. L. Ba tu ran (2013), op. cit, 515-531.

8 Ustav RS, čl. 85 (svo jin ska pra va stra na ca), st. 1. 
9 Po ljo pri vred no ze mlji šte je ste ze mlji šte ko je se ko ri sti za po ljo pri vred nu pro iz vod nju (nji ve, 

vr to vi, voć nja ci, vi no gra di, li va de, pa šnja ci, rib nja ci, tr sti ci i mo čva re) i ze mlji šte ko je se mo že pri-
ve sti na me ni za po ljo pri vred nu pro iz vod nju. Za kon o po ljo pri vred nom ze mlji štu, Sl. gla snik RS br. 
62/2006, 65/2008, 41/2009, 112/2015, 80/2017, čl. 2, st. 1.

10 Ran ko Ke ča, Ze mlji šno pra vo i prav ni re žim po ljo pri vred nog ze mlji šta. Prav ni fa kul tet 
Uni ver zi te ta u No vom Sa du, No vi Sad, 1993, 34.

11 Za kon o po ljo pri vred nom ze mlji štu, čl. 1, st. 4. Slič na za bra na po sto ji i u Cr noj Go ri, Fe-
de ra ci ji BiH i Hr vat skoj, ze mlja ma ko je su ta ko đe na sle di le prav nu tra di ci ju SFR Ju go sla vi je. Za 
raz li ku od njih, u Re pu bli ci Srp skoj ne ma slič ne za bra ne. L. Ba tu ran, 2013, op. cit, 515-531.

12 Isti pro blem po sto ji i u Ma đar skoj či ji prav ni si stem ta ko đe ome ta funk ci o ni sa nje tr ži šta 
po ljo pri vred nog ze mlji šta. Vi de ti: Csil la Csák, Bi an ka Enikő Koc sis & Anikó Ra isz, Vec tors and 
in di ca tors of agri cul tu ral po licy and law from the po int of vi ew of the agri cul tu ral land struc tu re. Jo-
ur nal of Agri cul tu ral and En vi ron men tal Law, No.19, CE DR Hun ga rian As so ci a tion of Agri cul-
tu ral Law, 2015, 32-43.

13 Za kon o spolj no tr go vin skom po slo va nju, Sl. gla snik RS, br. 36/2009, 36/2011, 88/2011, čl. 3.
14 Vi de ti: Ma ja Sta ni vu ko vić, Svo ji na i dru ga stvar na pra va stra na ca na ne po kret no sti ma u Ju-

go sla vi ji. Zbor nik ra do va, Prav nog fa kul te ta u No vom Sa du, god. 30, br. 1-3, 1996, 226-227. I Ca rić 
pri me ću je da se naj če šći na čin iz i gra va nja re strik tiv nih nor mi o pra vu svo ji ne stra na ca na ne po kret-
no sti ma svo di na to „da jed no stra no li ce, is pu nja va njem od re đe nih uslo va, stek ne atri bu te do ma ćeg 
li ca. Ov de se ra di obič no o prav nim li ci ma i u su šti ni se i ne ra di o kla sič nom iz i gra va nju, jer se prav-
no li ce is pu nja va njem od re đe nih uslo va (osni va nje, re gi stra ci ja, pre me šta nje se di šta), kva li fi ku je ne 
vi še kao stra no već kao do ma će prav no li ce, za ko je ne va že re strik ci je ko je se od no se na stra no 
prav no li ce.“ Sla vo ljub V. Ca rić, Pra vo svo ji ne stra na ca na ne po kret no sti ma. Be o grad, 2006, 119.
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ma15, stran ci su ku pi li naj ma nje 23.850 „pr vo kla snih“ hek ta ra ze mlje u Voj vo di ni, 
gde se i na la ze naj ve će po vr ši ne po ljo pri vred nog ze mlji šta vi so kog kva li te ta.16

2. PRA VO STRA NA CA DA KU PU JU PO LJO PRI VRED NO  
ZE MLJI ŠTE IZ UGLA NEO KLA SIČ NE EKO NOM SKE TE O RI JE  

I TE O RI JE BLA GO STA NJA 

Na ovom me stu će se sa aspek ta neo kla sič ne eko nom ske te o ri je i te o ri je bla-
go sta nja ana li zi ra ti alo ka tiv ni efek ti dva ti pič na (te o ret ska) prav na re še nja. Pre ma 
pr vom re še nju stran ci su ap so lut no iz jed na če ni u sti ca nju po ljo pri vred nog ze mlji šta 
sa do ma ćim dr ža vlja ni ma, dok je pre ma dru gom re še nju ovo pra vo re zer vi sa no is-
klju či vo za do ma će dr ža vlja ne. Na osno vu te ana li ze, u po gla vlju 4 će se sa gle da ti 
efek ti za kon skih no ve la do ne tih 2017. go di ne iz ugla neo in sti tu ci o nal ne te o ri je. 

Po nu du po ljo pri vred nog ze mlji šta na od re đe noj te ri to ri ji či ni nje na ukup na 
po vr ši na, i ona je fik sna, od no sno ne e la stič na: pro me na ce ne ne uti če na pro me nu 
po vr ši ne ze mlji šta na tr ži štu.17 Prav ne nor me ko ji ma se re gu li še sti ca nje pra va 
svo ji ne na po ljo pri vred nom ze mlji štu ne uti ču na nje go vu po nu du u do ma ćoj ze mlji. 
Pro dav ci ma je is klju či vi cilj po sti za nje što vi še ce ne za svoj re surs.

Za to alo ka ci ja re sur sa pre sve ga za vi si od tra žnje, ko ja će bi ti sta vlje na u fo kus 
ana li ze. Po ljo pri vred no ze mlji šte pred sta vlja pri rod ni re surs ko ji se ko ri sti u pro ce su 
pro iz vod nje (fak tor pro iz vod nje, re surs). Tra žnja za svim fak to ri ma pro iz vod nje, 
uklju ču ju ći i po ljo pri vred no ze mlji šte, de ri vi ra na je iz tra žnje za pro iz vo di ma i uslu-
ga ma ko ji se iz tih fak to ra do bi ja ju u pro ce su pro iz vod nje.18 Ukup na tra žnja za po-
ljo pri vred nim ze mlji štem pred sta vlja zbir po je di nač nih, in di vi du al nih tra žnji.19 
„Pre ma te o ri ji pro iz vod nje, ce na ze mlji šta ko ju je pro iz vo đač spre man da pla ti za 
jed nu je di ni cu ze mlji šta jed na ka je gra nič nom pro iz vo du te je di ni ce, tj. po ve ća nju 
vred no sti pro iz vod nje do ko jeg je do ve lo an ga žo va nje te, do dat ne je di ni ce ze mlji-
šta. Ovo je po sle di ca po na ša nja pro iz vo đa ča ko ji, u ci lju mak si mi za ci je profita, 
iz jed na ča va gra nič ne pri ho de i gra nič ne tro ško ve.“20

15 Đ. Vuk mi ro vić, Stran ci srp sku ze mlju ku po va li od pre pro da va ca, Ve čer nje no vo sti, 8. 
av gust 2013. go di ne.

16 L. Ba tu ran (2013), op. cit, 529; L. Ba tu ran (2016 – dok tor ska di ser ta ci ja), op. cit, 217. 
17 A. W. Evans, The Pro perty Mar ket: Ni nety per cent Ef fi ci ent. De pa rt ment of Eco no mics 

Di scus sion Pa per, Se ri es C, Vol. 67, 1991, 68. 
18 Ko vilj ko Lo vre & Ivan Lo vre, Akvi zi ci je po ljo pri vred nog ze mlji šta u me đu na rod nim raz me-

ra ma: im pli ka ci je na pre hram be nu si gur nost i ru ral no si ro ma štvo. Eko nom ske, so ci jal ne i raz voj ne 
po sle di ce pro da je po ljo pri vred nog ze mlji šta u Sr bi ji. In sti tut eko nom skih na u ka, Be o grad, 2017, 39.

19 Paul A.Sa mu el son & Wil li am D. Nord ha us, Eco no mics (Eko no mi ja, pre vod), Ma te doo, 
Za greb, 2000, 243. Bran ko Bje lić, Prin ci pi eko no mi je. Eko nom ski fa kul tet Uni ver zi te ta u No vom 
Sa du, 2011, 385.

20 Bo ris Be go vić, Eko no mi ka ur ba ni stič kog pla ni ra nja. Cen tar za eko nom ske stu di je, Be o-
grad, 1995, 185.
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Na Gra fi ko nu21 je pred sta vljen mo del po nu de i tra žnje po ljo pri vred nog ze-
mlji šta pri raz li či tim prav nim re še nji ma. Kri va Suk pred sta vlja ukup nu po nu du 
po ljo pri vred nog ze mlji šta u jed noj ze mlji. Ona je ve r ti kal na jer je po nu da ne e la stič-
na: po nu da ze mlji šta je go to vo fik sna (na ni vou Quk) i ne za vi si od pro me ne ce ne.22

Gra fi kon: Alo ka tiv ni efek ti i efek ti 
na bla go sta nje na 
tr ži štu po ljo pri vred nog 
ze mlji šta

Kada je pra vo svo ji ne na po ljo pri vred nom ze mlji štu re zer vi sa no is klju či vo 
za do ma će dr ža vlja ne, ukup na tra žnja po ljo pri vred nog ze mlji šta jed na ka je zbi-
ru tra žnji is klju či vo do ma ćih dr ža vlja na. Kon ku ren ci ja stra nih ku pa ca is klju če na 
je prav nom nor mom (za kon ski mo no pol), pa je svo po ljo pri vred no ze mlji šte alo-
ci ra no is klju či vo do ma ćim dr ža vlja ni ma. Zbog ma nje tra žnje je i ce na ni ža. 

Na Gra fi ko nu, tra žnja is klju či vo do ma ćih dr ža vlja na je pred sta vlje na kri vom 
Ddom, pa je ce na us po sta vlje na na ni vou Pdom. Pri rast bla go sta nja ko ji ostva re 
do ma ći vla sni ci ze mlji šta (pro dav ci) pred sta vlja po lje a + b, dok do ma ći kup ci 
ostva ru ju pri rast ko ri sti pred sta vljen po ljem c + d. 

Ka da su stran ci prav no iz jed na če ni sa do ma ćim dr ža vlja ni ma, ukup na 
tra žnja po ljo pri vred nog ze mlji šta jed na ka je zbi ru tra žnji svih eko nom skih su bje-
ka ta, bez ob zi ra na nji ho vo dr ža vljan stvo.23 Eli mi ni san je za kon ski mo no pol do ma-
ćih ku pa ca, ka kav po sto ji u pret hod nom slu ča ju.

No va tra žnja pred sta vlje na je na Gra fi ko nu kri vom Duk. Usled ve će tra žnje, 
ce na po ljo pri vred nog ze mlji šta for mi ra se na vi šem ni vou, Puk.24 Do ma ćim dr ža -

21 P.A. Sa mu el son & W.D. No rd ha us (2000), op. cit., 243; B. Bje lić (2011), op.cit., 385; L. 
Ba tu ran (2013), op.cit., 483; L. Ba tu ran (2016 – dok tor ska di ser ta ci ja), op. cit, 186.

22 Lo vre i Lo vre ne do vo de u pi ta nje stav da je ela stič nost po nu de bli ska nu li (od 0,05 na 
kra tak rok do 0,15 na du gi rok), ali eko nom ski mo del ko ji nu de pred sta vljen je kao da to ni je slu čaj. 
K. Lo vre & I. Lo vre (2017), 40. 

23 Ja mes R. Ma son Jr., „Pssst, Hey Buddy, Wan na Buy a Co un try?“ An Eco no mic and Po li-
ti cal Analysis of Fe de ral and Sta te Laws Go ver ning Fo re ign Ow ner ship of Uni ted Sta tes Real 
Esta te. Van der bilt Jo ur nal of Tran sna ti o nal Law, Vol. 27, No. 2, 1994, 474. 

24 Dra gi ca Bo žić, Na ta li ja Bog da nov & Mi la din Še var lić, Eko no mi ka po ljo pri vre de, Po ljo-
pri vred ni fa kul tet Uni ver zi te ta u Be o gra du, 2011, 60. 
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vlja  ni ma na kra ju raz me ne bi će alo ci ran sa mo deo po ljo pri vred nog ze mlji šta 
(Qdom), dok će stran ci u pro ce su raz me ne pri svo ji ti ostatak ko ji pred sta vlja raz-
li ka Quk – Qdom. 

Pri rast ko ri sti ko ji ostva ru ju pro dav ci pred sta vlja po lje a + b + c + d + e. 
Do ma ći kup ci ostva ru ju vi šak ko ji pred sta vlja po lje f, a ino stra ni kup ci vi šak ko-
ji pred sta vlja po lje g. Po lo žaj li ca ko ja ne uče stvu ju u raz me ni („tre ća li ca“) osta-
je na rav no ne pro me njen.25 

Iz ovog neo kla sič nog mo de la ja sno pro iz la zi da je op ti mal no re še nje u ko me 
su stran ci prav no iz jed na če ni sa do ma ćim dr ža vlja ni ma. Re sur si će u tom slu ča-
ju bi ti alo ci ra ni onim eko nom skim su bjek ti ma ko ji ih naj vi še vred nu ju, a dru štve-
no bla go sta nje je u tom slu ča ju mak si mi zo va no. 

3. ZA KON SKE NO VE LE I NOR MA TIV NA PRAV NA ANA LI ZA

Vla da je na svo joj 9. sed ni ci odr ža noj 4. av gu sta 2017. go di ne, upu ti la Na-
rod noj skup šti ni Pred log da se po hit nom po stup ku usvo ji Za kon o iz me na ma i 
do pu na ma Za ko na o po ljo pri vred nom ze mlji štu, uz pro prat no obra zlo že nje.26 
Ne po sred no pre to ga, 28. ju na 2017. go di ne svoj pred log je upu ti lo i tro je po sla-
ni ka opo zi ci je.27 Za kon o iz me ni i do pu na ma Za ko na o po ljo pri vred nom ze mlji štu 
usvo jen je na sed ni ci Na rod ne skup šti ne 28. av gu sta 2017. go di ne, i pri me nju je se 
od 1. sep tem bra 2017. go di ne.28

25 U do ma ćoj li te ra tu ri se na vo di da „ne po sto je evi den ci je da su ru ral na eko no mi ja i ži vot ni 
stan da rd ru ral ne po pu la ci je po bolj ša ni u dr ža va ma u ko ji ma su ostva re ne obim ne akvi zi ci je po ljo-
pri vred nog ze mlji šta.“ K. Lo vre & I. Lo vre (2017), 37. Ovo sa mo po se bi ni je spor no, ali se ne mo že 
pri hva ti ti oce na da li ba li za ci ja prav nog re ži ma „pred sta vlja po ten ci jal nu opa snost za ru ral nu po pu-
la ci ju“ jer „pro iz vod ne me to de na ve li kom po se du obes hra bru ju tra di ci o nal ne me to de pro iz vod nje 
ko je ko ri sti ve li ki broj ma lih far me ra“ (Ibid., 48). Tr ži šna ce na po ljo pri vred nih pro iz vo da se for mi-
ra na spe ci fi čan na čin, a u uslo vi ma glo ba li za ci je za vi si u ve li koj me ri od kre ta nja na me đu na rod nom 
tr ži štu, ta ko da će za sva kog pro iz vo đa ča („ma log far me ra“) bi ti me sta, pod na rav no pod uslo vom 
da su mu re zul ta ti pro iz vod nje po zi tiv ni, od no sno ve ći od tro ško va. Da kle, oni mo gu da na sta ve da 
se ba ve po ljo pri vred nom pro iz vod njom, jer ne će bi ti ugr o že ni kon ku ren ci jom. Me đu tim, opor tu ni-
tet ni tro šak nji ho vog po slo va nja mo že bi ti po ve ćan. Sa dru ge stra ne, ako ula skom stra nih pro iz vo-
đa ča po ra ste tra žnja za za ku pom ze mlji šta, on da će po sto je ćim vla sni ci ma ko ji ima ju ni sku pro duk-
tiv nost bi ti is pla ti vi je da ze mlji šte da ju u za kup, a da ži ve od ren te. U sva kom slu ča ju, vred nost ze-
mlji šta će bi ti uve ća na usled ve će tra žnje, či me će i nji hov iz bor po sta ti ve ći. (L. Ba tu ran (2017), 
dok tor ska di ser ta ci ja). Ina če, u ci ti ra nom de lu tek sta ni je naj ja sni je da li se kri ti ku ju sa mo ve li ke 
me đu na rod ne akvi zi ci je, ili po ja va ukrup nja va nja ze mlji šnih po se da sa ma po se bi. 

26 Pred log Za ko na o iz me ni i do pu na ma Za ko na o po ljo pri vred nom ze mlji štu. Vla da Re pu bli-
ke Sr bi je, zva nič ni in ter net sajt: http://www.sr bi ja.go v.rs /ve sti/do ku men ti_pre gled.php ?id=298752.

27 Pred log Za ko na o iz me na ma i do pu na ma Za ko na o po ljo pri vred nom ze mlji štu, br. 01 
320-1854/17 od 28. ju na 2017. go di ne.

28 Za kon o iz me ni i do pu ni Za ko na o po ljo pri vred nom ze mlji štu, Sl. Gla snik RS, br. 80/2017 
od 29.8.2017. go di ne.
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Raz log zbog ko ga se za ko no da vac od lu čio na do no še nje za kon skih no ve la 
2017. go di ne sva ka ko je oba ve za ko ju je Sr bi ja pri hva ti la Spo ra zu mom o sta bi li-
za ci ji i pri dru ži va nju. Pre ma slo vu Spo ra zu ma, Sr bi ja će iz me ni ti svo je za ko no dav-
stvo ko je se od no si na sti ca nje svo ji ne na ne po kret no sti ma, ka ko bi dr ža vlja ni ma 
čla ni ca Evrop ske uni je osi gu ra la isti tret man kao i svo jim dr ža vlja ni ma u ro ku od 
če ti ri go di ne od da na stu pa nja na sna gu Spo ra zu ma. Kao raz log za do no še nje 
no ve la u zva nič nom obra zlo že nju pred lo ga iz me na i do pu na Za ko na je na ve de-
no da se nji ma is pu nja va oba ve za pre u ze ta Spo ra zu mom sa EU. Ovo se vi di i iz 
no vog čl. 1 st. 4 Za ko na o po ljo pri vred nom ze mlji štu, ko ji sa da gla si: „Vla snik po-
ljo pri vred nog ze mlji šta ne mo že bi ti stra no fi zič ko, od no sno prav no li ce, osim ako 
ovim Za ko nom ni je dru ga či je od re đe no u skla du sa Spo ra zu mom o sta bi li za ci ji i 
pri dru ži va nju iz me đu Evr op skih za jed ni ca i nji ho vih dr ža va čla ni ca, sa jed ne 
stra ne, i Re pu bli ke Sr bi je, sa dru ge stra ne“.29

Me đu tim, već iz (no vog) čla na 72đ Za ko na o po ljo pri vred nom ze mlji štu ko-
ji no si na ziv „uslo vi za pro met po ljo pri vred nog ze mlji šta u pri vat noj svo ji ni“ vi-
dlji vo je da su dr ža vlja ni EU for mal no i su štin ski dis kri mi ni sa ni u od no su na 
do ma će dr ža vlja ne, s ob zi rom da oni za raz li ku od do ma ćih dr ža vlja na mo ra ju da 
is pu ne ve ći broj uslo va pri li kom sti ca nja po ljo pri vred nog ze mlji šta. Ovi uslo vi, 
ko ji mo ra ju bi ti is pu nje ni ku mu la tiv no, su štin ski pred sta vlja ju ba ri je re nji ho vom 
ula sku na tr ži šte po ljo pri vred nog ze mlji šta u Sr bi ji. Po ljo pri vred no ze mlji šte po-
vr ši ne pre ko 2 hek ta ra dr ža vlja nin EU mo že ste ći ako je naj ma nje de set go di na 
stal no na sta njen u je di ni ci lo kal ne sa mo u pra ve u ko joj se vr ši pro met po ljo pri-
vred nog ze mlji šta, ako naj ma nje tri go di ne ob ra đu je po ljo pri vred no ze mlji šte 
ko je je pred met prav nog po sla uz na kna du ili bez na kna de, ako ima re gi str o va no 
po ljo pri vred no ga zdin stvo u ak tiv nom sta tu su kao no si lac po ro dič nog po ljo pri-
vred nog ga zdin stva naj ma nje de set go di na i ako u vla sni štvu ima mehanizaciju i 
opre mu za oba vlja nje po ljo pri vred ne pro iz vod nje. Pri li kom ku po pro da je po ljo pri-
vred nog ze mlji šta dr ža vlja ni nu EU Re pu bli ka Sr bi ja ima pra vo pre če ku po vi ne.30 

Tre ba, me đu tim, na po me nu ti da ova nor ma ne dis kri mi ni še sa mo dr ža vlja ne 
EU. Njo me se ogra ni ča va ju i pra va do ma ćih dr ža vlja na (vla sni ka po ljo pri vred nog 
ze mlji šta) da svo je pra vo pro da ju dr ža vlja ni ma EU (pret po sta vlja se po ve ćoj ce-
ni), što se ni ka ko ne sme gu bi ti iz vi da.

29 Za kon o iz me ni i do pu na ma Za ko na o po ljo pri vred nom ze mlji štu, čl. 1.
30 Iz dru gog raz lo ga je za ni mlji vo po sta vi ti pi ta nje ka kva je funk ci ja pra va pre če ku po vi ne 

ko je je usta no vlje no u ko rist Re pu bli ke Sr bi je? Šta će Re pu bli ci Sr bi ji po ljo pri vred no ze mlji šte u 
svo ji ni? Ho će li se Re pu bli ka Sr bi ja ba vi ti po ljo pri vred nom pro iz vod njom, kao u vre me so ci ja li-
stič ke pri vre de? O be smi sle no sti uvo đe nja pra va pre če ku po vi ne u ko rist Re pu bli ke Sr bi je u po-
stup ku re sti tu ci je, vi de ti: Lu ka Ba tu ran: Eko nom ska ana li za in sti tu ta pra va pre če ku po vi ne u 
Za ko nu o vra ća nju od u ze te imo vi ne i obe šte će nju. Zbor nik ra do va, god. 49, br. 4, Prav ni fa kul tet 
u No vom Sa du, 2015, 1961-1970; Ste fan Sa mar džić, Do sa da šnja pri me na Za ko na o vra ća nju od-
u ze te imo vi ne i obe šte će nju. Mi ni star stvo prav de RS i GIZ, No vi Sad, 2015, str. 38-40 (neo bja vlje-
na gra đa). L. Ba tu ran (2016 – dok tor ska di ser ta ci ja), op. cit, 138-172.

Dr Lu ka O. Ba tu ran, Pra vo stra nih li ca da sti ču svo ji nu na po ljo pri vred nom... (str. 1129–1149)



1137

Pre ma Usta vu Re pu bli ke Sr bi je za ko ni i dru gi op šti ak ti ne sme ju bi ti u su-
prot no sti sa po tvr đe nim me đu na rod nim ugo vo ri ma i op šte pri hva će nim pra vi li ma 
me đu na rod nog pra va. Pre ma Usta vu Re pu bli ke Sr bi je, spolj na po li ti ka Re pu bli ke 
Sr bi je po či va na op šte pri zna tim prin ci pi ma i pra vi li ma me đu na rod nog pra va.31 
Jed no od osnov nih na če la me đu na rod nog pra va je ste i oba ve za po stu pa nja u do-
broj ve ri.32 Sva ki ugo vor na sna zi ve zu je čla ni ce i one tre ba da ga do bro na mer no 
iz vr ša va ju.33 Ka ko je član 72đ Za ko na o po ljo pri vred nom ze mlji štu di rekt no u 
su prot no sti sa pret hod no ci ti ra nim čla nom 63 st. 2. Spo ra zu ma o sta bi li za ci ji i 
pri dru ži va nju, Sr bi ja je usva ja njem za kon skih no ve la 2017. go di ne di rekt no pre-
kr ši la ovo na če lo me đu na rod nog pra va. Na ža lost, stvar nost je ta kva da či nje ni ca 
da Sr bi ja ne po stu pa u do broj ve ri, ne iza ziva nikakve dru štve ne ili po li tič ke po tre-
se u ze mlji. U tom smi slu, je di no me đu na rod ni po li tič ki pri ti sak mo že do ve sti do 
is pu nja va nja pre u ze te oba ve ze. 

Me đu tim, ov de je zna ča jan i član 194 Usta va Re pu bli ke Sr bi je, pre ma ko me 
za ko ni i dru gi op šti ak ti do ne ti u Re pu bli ci Sr bi ji ne sme ju bi ti u su prot no sti sa po-
tvr đe nim me đu na rod nim ugo vo ri ma i op šte pri hva će nim pra vi li ma me đu na rod nog 
pra va.34 Da je srp ski za ko no da vac že leo da is pu ni pre u ze tu oba ve zu, do volj no je 
bi lo da – ne uči ni ni šta. Pre ma Usta vu Re pu bli ke Sr bi je, po tvr đe ni me đu na rod ni 
ugo vo ri sa stav ni su deo prav nog po ret ka Re pu bli ke Sr bi je i ne po sred no se pri me-
nju ju.35 Ti me bi od red be Spo ra zu ma o sta bi li za ci ji i pri dru ži va nju kao po tvr đe nog 
me đu na rod nog ugo vo ra ne po sred no de ro gi ra le čl. 1 st. 4 Za ko na o po ljo pri vred nom 
ze mlji štu, u po gle du dr ža vlja na EU na kon 1. sep tem bra 2017. god.36 

Evrop ska uni ja je da le ko od ma kla u pro ce su stva ra nja Je din stve nog evrop-
skog tr ži šta, ma da on još uvek ni je okon čan. Ugo vo rom o funk ci o ni sa nju Evrop-
ske uni je, Evrop ski par la ment, Sa vet i Ko mi si ja su do bi li po treb ne nad le žno sti, 
ka ko bi se na te ri to ri ji Uni je ostva ri la slo bo de kre ta nja li ca, uslu ga i ka pi ta la. Ovo 
iz me đu osta log pod ra zu me va us po sta vlja nje pra va dr ža vlja na jed ne dr ža ve čla ni ce 

31 Ustav Re pu bli ke Sr bi je, čl. 16 (me đu na rod ni od no si) st. 1.
32 „Bez sa ve sno sti, po šte nja i do bro na mer no sti ni je dan prav ni si stem ne mo že da funk ci o-

ni še. Za to, pra vo na la že po šte no, sa ve sno , pa žlji vo i do bro na mer no po na ša nje. (...) Na če lo sa ve-
sno sti, po šte nja i do bro na mer no sti je jed na ko va žno ili je još va žni je u me đu na rod nom po ret ku. 
Me đu na rod ni sud u Nuc le ar Tests ka že da je na če lo sa ve sno sti jed no od osnov nih na če la ko ji ma se 
ure đu je stva ra nje i iz vr ša va nje prav nih oba ve za. Ono zah te va da iz ja vlje na vo lja bu de sa gla sna 
stvar noj vo lji. Na če lo do bro na mer no sti je ote lo tvo re no u pra vi lu pac ta sund ser van da (...) Do bro-
na mer nost zah te va da se oba ve ze sa ve sno iz vr ša va ju. Su prot no je ovom na če lu sva ka ko otvo re no 
ili pri kri ve no de lo va nje dr ža ve ko ja ima za cilj da one mo gu ći iz vr ša va nje pre u ze te oba ve ze.“ Ro-
do ljub Etin ski, Me đu na rod no pra vo. Prav ni fa kul tet u No vom Sa du, 56-57. 

33 Beč ka kon ven ci ja o ugo vor nom pra vu, čl. 26 (Pac ta sunt ser van da).
34 Ustav RS, čl. 194 (hi je rar hi ja do ma ćih i me đu na rod nih prav nih aka ta), st. 5.
35 Ustav RS, čl. 16 (me đu na rod ni od no si) st. 2. 
36 Ta ko đe, od red be Spo ra zu ma o sta bi li za ci ji i pri dru ži va nju de ro gi ra ju i od red be Za ko na o 

osno va ma svo jin sko prav nih od no sa ko ji ma se ure đu ju pra va stra na ca na osta lim vr sta ma ne po-
kret no sti. 
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da sti ču i ko ri ste ze mlji šte i zgra de ko je se na la ze na te ri to ri ji dru ge dr ža ve čla ni ce.37 
Funk ci ja Je din stve nog evrop skog tr ži šta je da omo gu ći efi ka snu alo ka ci ju re sur sa 
unu tar gra ni ca EU kroz ot kla nja nje ba ri je ra raz me ni iz me đu dr ža va čla ni ca. 

Ako je za ute hu, ne od no si se ovo sa mo na Sr bi ju. Or ga ni EU su ima li do sta 
pro ble ma dok su pri vo le li no ve čla ni ce iz Cen tral ne i Is toč ne Evro pe da pri hva-
te pra vi la Je din stve nog tr ži šta.38 U ma ju 2017. god. je Evrop ska ko mi si ja ape lo-
va la na Bu gar sku, Ma đar sku, Le to ni ju, Li tva ni ju i Slo vač ku da pri hva te pra vi la EU 
o pre ko gra nič nim in ve sti ci ja ma, da bi u ju nu 2016. go di ne iz istog raz lo ga pri ja vi la 
Ma đar sku Evrop skom su du prav de.39

37 Ugo vor o funk ci o ni sa nju Evrop ske uni je, čl. 50, st. 2, tč. e. Pri re dio: Mi lu tin Ja nje vić, Kon-
so li do va ni uo vor o Evrop skoj uni ji – od Ri ma do Li sa bo na. Slu žbe ni gla snik, Be o grad, 2009, 77.

38 Vi še o po na ša nju no vih is toč no e vrop skih i cen tral no e vrop skih čla ni ca Uni je u ve zi sa 
pra vi li ma o pre ko gra nič nim in ve sti ci ja ma u po ljo pri vred no ze mlji šte, vi de ti: Re vi ew of the tran si-
ti o nal me a su res for the ac qu i si ti on of agri cul tu ral real esta te set out in the 2003 Ac ces sion Tre aty. 
Brus sels, 16.7.2008., COM(2008) 461 fi nal. Evrop ska ko mi si ja, zva nič ni in ter net sajt: http://eur-lex.
eu ro pa.eu /le gal-con tent/EN/TXT /?uri =CE LEX%3A52008DC 0461; Pe ter Spar kes, Eu ro pean Land 
Law, Por tland (USA), Hart Pu blis hing, 2007, 76-79; Real Pro perty Law and Pro ce du re in the Eu-
ro pean Union – Ge ne ral Re port, Eu ro pean Uni ver sity In sti tu te Flo ren ce / Eu ro pean Pri va te Law 
Fo rum, De utsches No ta rin sti tut Würt sburg, 2005, 83; Ca si mir Da dak, The Ca se for Fo re ign Ow-
ner ship of Farm land in Po land, The Ca to Jo ur nal, vol. 24, No. 3, Ca to In sti tu te, 2004, 277-294; 
Tatjana Jo si po vić, Prav ni pro mjet ne kret ni na u Eu rop skoj uni ji – Pri la god ba hr vat skog prav nog 
po ret ka eu rop skom. Za greb, Na rod ne no vi ne, 2003; Ol ga Jel čić, Po ljo pri vred no ze mljiš te – ko riš-
te nje, pre na mje na i ras po la ga nje, Hr vat ska go spo dar ska ko mo ra – Sek tor za tr go vi nu, Še sna e sti 
fo rum po slo va nja ne kret ni na ma, 2011, 1-18; L. Ba tu ran (2013), op. cit; Xi a o jing Qin, Fo re ig ners’ 
Right to Ac qu i re Land un der In ter na ti o nal. Man che ster Jo ur nal of In ter na ti o nal Eco no mic Law, 
Vol. 8, No. 1, 2011, 90-91; Mihály Ku rucz, Cri ti cal analyses of ara ble land re gu la tion in Hun gary. 
Jo ur nal of Agri cul tu ral and En vi ron men tal Law, No.3, CE DR Hun ga rian As so ci a tion of Agri cul-
tu ral Law, 2007, 17-47; János E. Szilágyi, The Ac ces sion Tre a ti es of the New Mem ber Sta tes and 
the na ti o nal le gi sla ti ons, par ti cu larly the Hun ga rian law, con cer ning the ow ner ship of agri cul tu ral 
land. Jo ur nal of Agri cul tu ral and En vi ron men tal Law, No. 9, CE DR Hun ga rian As so ci a tion of 
Agri cul tu ral Law, 2010, 48-60; István Ola jos & Sza bolcs Szilágyi: The most im por tant chan ges in 
the fi eld of agri cul tu ral law in Hun gary bet we en 2011 and 2013. Jo ur nal of Agri cul tu ral and En-
vi ron men tal Law, No.15, CE DR Hun ga rian As so ci a tion of Agri cul tu ral Law, 2013, 93-110; Bi an ka 
Enikő Koc sis, The new Hun ga rian land tran sfer re gu la tion from the aspect of exa mi na ti on of the 
Eu ro pean Union. Jo ur nal of Agri cul tu ral and En vi ron men tal Law, No.16, CE DR Hun ga rian As-
so ci a tion of Agri cul tu ral Law, 2014, 95-110; C. Csák, B.E. Koc sis & A. Ra isz, 2015, op.cit., 32-43; 
Kris zti na Bányai, The o re ti cal and prac ti cal is su es of re stra ints of land ac qu i si ti on in Hun gary. 
Jo ur nal of Agri cul tu ral and En vi ron men tal Law, No.20, CE DR Hun ga rian As so ci a tion of Agri-
cul tu ral Law, 2016, 5-15; János E. Szilágyi, Sti ca nje pra va svo ji ne na po ljo ri vred nom ze mlji štu u 
Ma đar skoj, s po se nim osvr tom na pra vo Evrop ske uni je i pra va dru gih ze ma lja. Zbor nik ra do va, 
god. 50, br. 4, Prav ni fa kul tet u No vom Sa du: 2016, 1437-1451; Csil la Csák & Zoltán Nagy, Re gu-
la tion of Obli ga tion of Use Re gar ding the Agri cul tu ral Land in Hun gary, Zbor nik ra do va, god. 
XLV, br. 2, Prav ni fa kul tet u No vom Sa du, 2011, 541-550; Sándor So mogyi, Ze mljiš na po li ti ka 
Ma đar ske u sklo pu pri je ma u Evrop sku uni ju, Zbor nik ra do va, br. 40, Na uč ni in sti tut za ra tar stvo 
i po vr tar stvo, No vi Sad: 2004, 23-34. 

39 Com mis sion of the Eu ro pean Tre a ti es. Press Re le a se. Free mo u ve ment of ca pi tal: Com-
mis sion re fers Hun gary to the Co urt of Ju sti ce of the EU for fa i ling to comply with EU ru les on 
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Evi dent no je da do no še nje no ve la iz 2017. go di ne ne mo že du go roč no ni šta 
pro me ni ti. Srp ske vla sti će, pre ili ka sni je, mo ra ti da iz jed na če pra va dr ža vlja na 
EU sa pra vi ma do ma ćih dr ža vlja na ka da je sti ca nje pra va svo ji ne na ne po kret no-
sti ma, uklju ču ju ći tu i po ljo pri vred no ze mlji šte. Je di no pi ta nje ko je osta je ne re še-
no je da li će to uči ni ti za ko no dav na vlast pod pri ti skom Evrop ske uni je, ili sud ske 
vla sti u od go va ra ju ćim po stup ci ma.

Na kra ju ovog odelj ka tre ba na po me nu ti i da je šte ta što su pret hod ne če ti ri 
go di ne pro pu šte ne, a da se ni je pri šlo si stem skom re ša va nju ovog pro ble ma, već su 
iz me ne i do pu ne Za ko na o po ljo pri vred nom ze mlji štu do ne te u hit nom po stup ku. 
Čak i da je za ko no da vac ostao pri sta vu da je po treb no dr ža vlja ne EU one mo gu ći ti 
u sti ca nju pra va svo ji ne na po ljo pri vred nom ze mlji štu, on da je ovu ma te ri ju ma kar 
tre ba lo iz me sti ti iz Za ko na o po ljo pri vred nom ze mlji štu (ko jim se „ure đu je pla ni-
ra nje, za šti ta, ure đe nje i ko ri šće nje po ljo pri vred nog ze mlji šta, nad zor nad spro-
vo đe njem ovog Za ko na i dru ga pi ta nja od zna ča ja za za šti tu, ure đe nje i ko ri šće nje 
po ljo pri vred nog ze mlji šta kao do bra od op šteg in te re sa“)40 i pre me sti ti u Za kon 
o osno va ma svo jin sko prav nih od no sa ko jim se (iz me đu osta log) re gu li še pra vo 
svo ji ne stra na ca na stva ri ma, pa (tre ba lo bi) i na po ljo pri vred nom ze mlji štu. 

4. ZA KON SKE NO VE LE IZ UGLA NEO N STI TU CI O NAL NE  
EKO NOM SKE TE O RI JE

Po čet nu tač ku eko nom ske ana li ze pra va či ni Ko u zo va te o re ma.41 Ona po-
la zi od pret po stav ke da će za in te re so va ne stra ne uvek po sti ći op ti mal nu alo ka ci ju 
re sur sa kroz raz me nu pra va, pod uslo vom da su imo vin ska pra va ja sno de fi ni sa-
na i pre no si va, a tro ško vi tran sak ci je ne po sto je ili su za ne ma ri vi, bez ob zi ra na 
ini ci jal nu ras po de lu tih pra va. Ka da su za kon ske no ve le iz 2017. god. u pi ta nju, ni 
jed na pret po stav ka Ko u zo ve te o re me ni je is pu nje na. 

Da bi re zul tat raz me ne bio op ti ma lan, imo vin ska pra va mo ra ju bi ti de fi ni-
sa na, ja sna i una pred po zna ta svim stra na ma jer neo d re đe nost pra va stva ra ne iz-
ve snost su bjek ti ma na tr ži štu, te pred sta vlja ba ri je ru raz me ni. Za kon skim no ve la ma 
iz 2017. god. une ta je to tal na zbr ka u prav ni po re dak Sr bi je. Dok pre ma Za ko nu 
o po tvr đi va nju Spo ra zu ma o sta bi li za ci ji i pri dru ži va nju (ko ji se pre ma Usta vu 
ne po sred no pri me nju je), dr ža vlja ni EU ima ju pra vo da rav no prav no sa srp skim 

the rights of cross-bor der in ve stors in agri cul tu ral land. Brus sels, 16 Ju ne 2016. Evrop ska ko mi si-
ja, zva nič ni in ter net sajt: http://eu ro pa.eu /ra pid/press-re le a se_IP -16-2102_en .ht m. Saj tu pri stu plje-
no 22. av gu sta 2017. god. 

40 Za kon o po ljo pri vred nom ze mlji štu, čl. 1 (pred met), st. 1. Kur ziv L.B.
41 Ro nald H. Co a se, The Pro blem of So cial Cost, Jo ur nal of Law and Eco no mics, Vol. 3, 1960, 

1-44. Vi de ti još: Ste ven G. Me de ma & Ric hard O. Zer be Jr., The Co a se The o rem. Encyclo pe dia 
of Law and Eco no mics, Ed ward El gar and Uni ver sity of Ghent, 1999, 836-892.
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dr ža vlja ni ma sti ču pra vo svo ji ne na po ljo pri vred nom ze mlji štu, do tle im se Za ko-
nom o po ljo pri vred nom ze mlji štu to pra vo re la ti vi zu je ve ćim bro jem uslo va ko ji 
bi su štin ski tre ba lo da ih u to me spre če.

Da bi se alo ka ci ja re sur sa u skla du sa Spo ra zu mom o sta bi li za ci ji i pri dru-
ži va nju re a li zo va la, pro dav ci (po pra vi lu do ma ći dr ža vlja ni) i kup ci (dr ža vlja ni 
EU) mo ra ju od Ustav nog su da tra ži ti da im omo gu ći ostva re nje ovog pra va. Sud-
ski po stu pak sam po se bi pro iz vo di broj ne trans ak ci o ne tro ško ve. Ta ko đe, ne iz-
ve snost po vo dom is ho da ovog spo ra pred sta vlja ri zik od gu bit ka, pa se u tom 
smi slu oče ki va no uma nje nje ko ri sti usled even tu al nog gu bit ka spo ra ra ču na u 
tran sak ci o ne tro ško ve.

Sa dru ge stra ne, alo ka ci ja u skla du sa čla nom 72đ Za ko na o po ljo pri vred nom 
ze mlji štu stva ra pro hi bi tiv no vi so ke tran sak ci o ne tro ško ve. Da bi ste kao svo ji-
nu na po ljo pri vred nom ze mlji štu, dr ža vlja nin EU mo ra de set go di na da ima pre-
bi va li šte u od re đe noj lo kal noj sa mo u pra vi, da isto to li ko go di na ima re gi stro va no 
po ljo pri vred no ga zdin stvo sa me ha ni za ci jom i opre mom za oba vlja nje po ljo pri-
vred ne pro iz vod nje itd. Ovi uslo vi po je di nač no ne ma ju ni ka kvu funk ci ju osim da 
stran ce spre če u na me ri da uop šte pri svo je po ljo pri vred no ze mlji šte. Za što stra ni 
dr ža vlja nin ne bi mo gao da in ve sti ra u po ljo pri vred no ze mlji šte, i da ga na kon 
to ga iz da je u za kup!? Ili za što ne bi mo gao da ži vi u su sed nom gra du ili op šti ni, 
već mu je do zvo lje no da pri ba vi ze mlji šte sa mo na te ri to ri ji one op šti ne na ko joj 
ima pre bi va li šte čak de set go di na!?42 Ili za što pri li kom ob ra de ze mlji šta ne bi mo-
gao da ko ri sti uslu ge do ma ćih poljoprivred ni ka ko ji ras po la žu me ha ni za ci jom!? 

Je dan od ret kih kva li tet nih pred lo ga ko ji se mo že na ći u upo red no prav noj li te-
ra tu ri odnosi se na uki da nje po tre be za apo sti lom u pro me tu po ljo pri vred nog ze-
mlji šta. U obra zlo že nju pred lo ga je na ve de no da ta oba ve za ne po treb no po ve ća va 
(tran sak ci o ne) tro ško ve pro me ta,43 što je ne sum nji vo tač no. Nje nim uki da njem sma-
nji li bi se ne po treb ni tran sak ci o ni tro ško vi ugo vor nih stra na.

Za to se bez di le me mo že za klju či ti da prav ni okvir us po sta vljen za kon skim 
no ve la ma iz 2017. go di ne ne mo že da omo gu ći op ti mal nu alo ka ci ju po ljo pri vred-

42 U jed noj ana li zi In sti tu ta eko nom skih na u ka (o ko joj će ka sni je bi ti vi še re či), u ko joj se 
ta ko đe kao uslov za sti ca nje po ljo pri vred nog ze mlji šta na vo di po se do va nje po ljo pri vred nog ga zdin-
stva (do du še nji hov pred log u tom smi slu je op šti i ne di skri mi na to ran, ma da ta ko đe sporan), u obra-
zlo že nju se na vo di da „re gi stra ci ja ga zdin stva omo gu ća va ve li ki broj be ne fi ci ja, kao što je pri stup 
sub ven ci ja ma, do bi ja nje kre di ta itd. Ovo je kla si čan pri mer ne e fi ka sne prav ne nor me ko ja se bra ni 
pa ter na li stič kim raz lo zi ma. Da li se po je din cu is pla ti da po se du je po ljo pri vred no ga zdin stvo ili ne 
– to će naj bo lje zna ti je di no taj po je di nac, i ne ma ni ka kve po tre be da bu de ovim uslo vljen. Uko li ko 
že li be ne fi ci je, on će re gi stro va ti ga zdin stvo; u su prot nom ne će. Jo van Zu bo vić i dru gi: Ana li za prav-
nog i in sti tu ci o nal nog okvi ra tr ži šta po ljo pri vred nog ze mlji šta, pro ce na eko nom skih efe ka ta li be ra-
li za ci je tr ži šta po ljo pri vred nog ze mlji šta i pre po ru ke za iz me ne do ma ćeg za ko no dav nog i in sti tu ci-
o nal nog okvi ra i nji ho vu ade kvat nu pri me nu. In sti tut eko nom skih na u ka Be o grad, 2016, str. 28. 
In sti tut eko nom skih na u ka, zva nič ni in ter net sajt: http://www.ien.bg.ac.rs/ima ges/sto ri es/doc /rg4_fi-
na_se io.pd f. Saj tu pri stu plje no 22. av gu sta 2017. go di ne. U da ljem tek stu: Ana li za IEN.

43 Ana li za IEN, 76.
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nog ze mlji šta. Na osno vu pret hod ne ana li ze ne dvo smi sle no pro iz la zi za klju čak da 
pra vo svo ji ne na po ljo pri vred nom ze mlji štu mo ra bi ti do stup no dr ža vlja ni ma EU 
(ali isto ta ko i dr ža vlja ni ma osta lih dr ža va bez iz u zet ka); da prav ne nor me ko je ovu 
ma te ri ju re gu li šu mo ra ju bi ti ja sno de fi ni sa ne i eks pli cit ne, kao i da tran sak ci o ni 
tro ško vi ko ji pro iz la ze iz prav nog po sla mo ra ju da bu du što je mo gu će ni ži.

5. ZA KON SKE NO VE LE IZ UGLA TE O RI JE JAV NOG IZ BO RA

Pi ta nje na ko je tre ba od go vo ri ti je i u či jem je in te re su ogra ni ča va nje pra va 
stran ci ma da sti ču svo ji nu na po ljo pri vred nom ze mlji štu, od no sno ko sno si tro-
ško ve od ova kvog re še nja. U po tra zi za od go vo ri ma na ova pi ta nja bi će ko ri šćen 
me tod te o ri je jav nog iz bo ra44. 

Za za bra nu stran ci ma da sti ču svo ji nu na po ljo pri vred nom ze mlji štu naj vi še su 
za in te re so va ni oni do ma ći eko nom ski su bjek ti ko ji tre nut no ku pu ju po ljo pri vred-
no ze mlji šte. U pr vom re du, to su ve li ki i sred nji po ljo pri vred ni pro iz vo đa či u Sr bi ji. 
Nji hov je in te res što re strik tiv ni je prav no re še nje pre ma stran ci ma, ko je bi im ogra-
ni či lo ino stra nu kon ku ren ci ju i osi gu ra lo mo no pol ski po lo žaj na tr ži štu. Ti me bi oni 
i da lje bi li u po zi ci ji da ot ku plju ju ze mlji šte kao pro iz vod ni re surs po ce na ma ni žim 
od rav no te žnih, ostva ru ju ći pri tom mo no pol ski eks tra pro fit. Na kon što pri svo je ve-
li ke po vr ši ne po ljo pri vred nog ze mlji šta u Sr bi ji po ni skim ce na ma, oni će sa če ka ti 
li be ra li za ci ju do ko je kad-tad mo ra do ći. Oče ki va ni rast ce na na kon li be ra li za ci je, 
ali i zbog po ve ća nih sub ven ci ja iz agrar nog bu dže ta EU, ne mi nov no će do vesti i do 
po ra sta vred no sti nji ho vog ze mlji šta ko jeg sa da jef ti no ku pu ju. Nji ho va eko nom ska 
moć je ve li ka, kao i nji hov eko nom ski in te res. Oni su pr vi ot po če li pro ces lo bi ra nja, 
i us pe li su da po stig nu ši rok dru štve ni kon sen zus o po tre bi da se u prav nom si ste mu 
što je du že mo gu će za dr že ogra ni če nja ko ja se od no se na stran ce.45

Da je ogra ni če nje stran ci ma da sti ču svo ji nu na po ljo pri vred nom ze mlji štu 
re zul tat za la ga nja in te re snih gru pa, sa gla sni su i au to ri Ana li ze IEN. Pri li kom 
ana li ze polj skih prav nih re še nja se na jed nom me stu na vo di: „Neo bič no dug gra ce 

44 Eng. Pu blic Cho i ce The ory. Vi še o to me: Lud wig Van de Ha u we, Pu blic Cho i ce, Con sti-
tu ti o nal Po li ti cal Eco nomy and Law and Eco no mics. Encyclo pe dia of Law and Eco no mics, Ed ward 
El gar and Uni ver sity of Ghent: 2000, 603-659; Char les K. Row ley, Pu blic Cho i ce The ory. The 
In ter na ti o nal Li brary of Cri ti cal Writ tings in Eco no mics. Al der shot, Ed ward El gar, 1993; Char les 
K. Row ley Pu blic Cho i ce and the Eco no mic Analysis of Law. Law and Eco no mics, Klu ver Aca-
de mic Pu blis hers, Bo ston: 1989, 123-174; Da niel A. Far ber, Phi lip P. Fric key, Law and Pu blic 
Cho i ce: A Cri ti cal In tro duc tion. Uni ver sity of Chi ca go Press, Chi ca go: 1991; En ri que Gar cia 
Viñuela & Pu blo Va squ ez Ve ga, Fi nan cing Po li ti cal Par ti es: A Pu blic Cho i ce Ap pro ach. Eco no mia 
del le Scel te Pub blic he, No. 2-3, 1996, 139-153; De nis C. Mu el ler Pu blic Cho i ce. Cam brid ge Uni-
ver sity Press, Alek san dra Jo va no vić, Te o rij ske osno ve eko nom ske ana li ze pra va. Prav ni fa kul tet 
Uni ver zi te ta u Be o gra du: 2008.

45 L. Ba tu ran (2013), op. cit, 486.  
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– pe ri od od 12 go di na, mo že se ob ja sni ti, sna žnim uti ca jem ja ke in te re sne gru pe 
or ga ni zo va nih ze mljo rad ni ka i nji ho vim kon ti nu i ra nim pri ti skom na Vla du ove 
ze mlje”.46

Na spram njih se na la ze pro dav ci po ljo pri vred nog ze mlji šta, ko ji se naj če-
šće ni ne ba ve pri mar no po ljo pri vred nom pro iz vod njom. To su po pra vi lu do ma-
ći dr ža vlja ni – vla sni ci ma lih par ce la, ali i re sti tu tiv ni po ve ri o ci ko ji ma je vra će-
no po ljo pri vred no ze mlji šte od u ze to po sle Dru gog svet skog ra ta. Vr lo he te ro ge ni, 
me đu sob no ne po ve za ni i neo r ga ni zo va ni, ne pred sta vlja ju re spek ta bi lan po li tič ki 
fak tor u smi slu lo bi ra nja, po seb no u od no su na ve li ke po ljo pri vred ne pro iz vo đa-
če i ve le po sed ni ke.47

Me đu tim, ne tre ba iz vi da iz gu bi ti ni in te res spolj nih fak to ra. Na pr vom me-
stu, tu su dr ža vlja ni EU, ko ji su ta ko đe po go đe ni ovom no ve lom. Nji ho ve in te-
re se za stu pa ju te la i in sti tu ci je Uni je, a ko ji će si gur no iz vr ši ti po li tič ki pri ti sak 
na Sr bi ju (i dru ge is toč no e vrop ske ze mlje) da is pu ni oba ve ze pre u ze te Spo ra zu-
mom o sta bi li za ci ji i pri dru ži va nju. 

Po sled njih go di na ve o ma va žnu ulo gu u po li tič kom i eko nom skom ži vo tu 
Sr bi je igra ju in ve sti to ri iz arap skih ze ma lja. Po sto je ozbilj ne in di ci je da su oni 
us pe li da obez be de po li tič ku po dr šku, ka ko bi u po stup ku pri va ti za ci je pre o sta lih 
po ljo pri vred nih kom bi na ta do šli u svo ji nu po ljo pri vred nog ze mlji šta.48 

Po sto ja nje raz li či tih prav nih re še nja i stal na opa snost od pro pa sti po sla od-
go va ra in ve sti to ri ma ko ji su sklo ni ji ri zi ci ma. Ta ko đe, tu spa da ju i oni ko ji pret-
hod no obez be de po li tič ku po dr šku.49 Ka da se raz li či ta prav na re še nja sta ve u 
ko re la ci ju sa eko nom skim su bjek ti ma ko ji ma oni naj vi še po go du ju, mo že se za-
klju či ti da za kon ske no ve le iz 2017. go di ne naj vi še po go du ju po sled njoj in te re snoj 
gru pi, kao i po li tič kim su bjek ti ma ko ji su na vla sti u Sr bi ji. Sa jed ne stra ne, 
pred stav ni ci ak tu el ne po li tič ke vla sti iz be gli su da pri me ne od red be Spo ra zu ma 
o sta bi li za ci ji i pri dru ži va nju, iz la ze ći na taj na čin u su sret po li tič kim zah te vi ma 
naj ve ćeg de la po pu la ci je u Sr bi ji. Pa ra lel no sa tim, pod vla či se da je ne spor no da 
prav na li ca ko ja su re gi stro va na u Sr bi ji mo gu bez ika kvih ogra ni če nja da sti ču 
svo ji nu na po ljo pri vred nom ze mlji štu, bez ob zi ra na či nje ni cu da su u vla sni štvu 
ino stra nih dr ža vlja na.50 Do ma ći kup ci, ko ji ma bi ap so lut na za bra na sti ca nja pra-

46 Ana li za IEN, str. 28
47 L. Ba tu ran (2013), op. cit, 487. 
48 Vi de ti npr: Di mi tri je Bo a rov, Či ja je na ša ze mlja? Vre me, br. 1151, 24. ja nu ar 2013.; Rad-

mi lo Mar ko vić, Pre su ši le na ja ve. Vre me, br. 1289, 17. sep tem bar 2015.
49 L. Ba tu ran (2013), op. cit, 487; L. Ba tu ran (2016 – dok tor ska di ser ta ci ja), op. cit, 218.
50 „Još jed na stvar ko ju že lim da ka žem, pri ča se do sta o prav nim li ci ma, stra na prav na li ca 

ne mo gu uop še da bu du u pri li ci da ku pe po ljo pri vred no ze mlji šte. To pi še u Za ko nu. Po sta vlja ju 
se pi ta nja od po je di na ca – šta u si tu a ci ji ka da je reč o prav nim li ci ma ko ja su srp ska, da kle osno-
va la su ih dru ga li ca, ali ona se osni va ju po Za ko nu o pri vred nim dru štvi ma, i to su srp ska prav na 
li ca. Oni pla ća ju ov de do bit, sve svo je po re ske oba ve ze is pu nja va ju ov de. To su pri vred ni su bjek ti 
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va svo ji ne na po ljo pri vred nom ze mlji štu naj vi še po go do va la, ni su do bi li mno go, 
jer ih za kon ske no ve le iz 2017. go di ne ne će za šti ti ti od ino stra ne kon ku ren ci je. 
Mo že se u na stav ku pri va ti za ci je pre o sta lih ve li kih po ljo pri vred nih kom bi na ta 
po put be o grad skog PKB-a oče ki va ti zna čaj no ra si pa nje re sur sa ra di obez be đe nja 
po li tič ke po dr ške (tzv. tra ga nje za ren tom).51 

Za hva lju ju ći ve li kom bro ju kon tra dik tor nih pro pi sa, one mo gu će na je slo-
bod na kon ku ren ci ja na tr ži štu po ljo pri vred nog ze mlji šta: do ma ći vla sni ci svo ju 
imo vi nu ne mo gu da pro da ju ko me že le; kup ci – dr ža vlja ni EU su ogra ni če ni 
za kon skim no ve la ma; dr ža vlja ni tre ćih ze ma lja ne mo gu uop šte da sti ču svo ji nu. 
Uko li ko se že li po sti ći efi ka sna alo ka ci ja re sur sa, on da se za kon skim nor ma ma 
mo ra obez be di ti jed na kost svih eko nom skih su bje ka ta na tr ži štu.

Po ovom pi ta nju Sr bi ja ni je iz u ze tak. U slič nom pro ble mu na la ze se biv še 
so ci ja li stič ke ze mlje, u ko ji ma bi rač ko te lo po seb no ose tlji vo na po ten ci jal ni uti caj 
stra na ca. Te ser to ob ja šnja va na sle de ći na čin: „Ko mu ni stič ka ma ni pu la ci ja na ci-
o nal nim sim bo li ma da bi se le gi ti mi sa la na ci o nal ni za ci ja ze mlji šta i imo vi ne 
vo di la je u post ko mu ni stič ki skep ti ci zam pre ma pi ta nju mo že li uop šte stra no 
vla sni štvo bi ti u na ci o nal nom in te re su. Ovo je sa mo je dan od mno go epi fe no me-
na ko ji su pro i za šli iz 50-go di šnjeg de fak to gu bit ka su ve re ni te ta, pe ri o da ko ji je 
uti cao na po ja ča nu ose tlji vost vla sti i sta nov ni štva na pi ta nja mo guć no sti kon tro-
le svih de lo va dr žav ne te ri to ri je.“52 

Na pu šta nje lo ših (ne e fi ka snih) prav nih re še nja omo gu ći će i po sti za nje odr-
ži vog ra sta bru to do ma ćeg pro iz vo da, na ko rist svih čla no va za jed ni ce. Po rast 
efi ka sno sti pro iz vod nje pred sta vlja je dan od mi kro e ko nom skih fak to ra za rast 
bru to do ma ćeg pro iz vo da, pre ma mo de lu So lo ua. Ve ro vat no se mo že oče ki va ti 

ko ji su pri vred ni su bjek ti Re pu bli ke Sr bi je. (kur ziv L.B.)“ Bra ni slav Ne di mo vić, mi ni star po ljo-
pri vre de, šu mar stva i vo do pri vre de na sed ni ci Na rod ne skup šti ne, pri li kom obra zlo že nja pred lo ga 
Za kon skoh no ve la. Pri vre me ne ste no gram ske be le ške, Na rod na skup šti na Re pu bli ke Sr bi je, če tvr-
to van red no za se da nje, 24. av gust 2017. go di ne, 01 broj 06-2/152-17. In ter net sajt: http://www.
otvo re ni par la ment.rs/tran skript/7443?ta gId=66557.  

51 L. Ba tu ran, (2017), op.cit. 
52 Lynn M. Tes ser, East-Cen tral Eu ro pe’s new Se cu rity Con cern: Fo re ign Land Ow ner ship. 

Com mu nist and Post-Com mu nist Stu di es, Vol. 37, 2004, 214. Vi de ti ta ko đe: Ale xi Gu gus hvi li, 
„Mo ney can’t buy my land“: Fo re ign Lland ow ner ship re gi me and pu blic opi nion in a tran si tion 
so ci ety. Land Use Po licy, No. 55, 2015, 142-153. U srp skoj prav noj te o ri ji, Ri ka lo vić se po zi va na 
na ci o nal ni in te res ka da se pro ti vi „iz no še nju ze mlji šta na stra na tr ži šta“ (sic!) u ci lju za šti te na ci-
o nal nog in te re sa. Na rav no, ne ob ja šnja va se ko ji je to na ci o nal ni in te res u pi ta nju i ka ko bi to on 
bio po vre đen. Goj ko Ri ka lo vić, Pri va ti za ci ja i ze mlji šne re for me u po ljo pri vre di. Vi ša po slov na 
ško la, No vi Sad: 2003, 154. Ta ko đe, mo že se sre sti i stav da će pro da jom po ljo pri vred nog ze mlji šta 
stran ci ma dr ža va u ko joj se to ze mlji šte na la zi „iz gu bi ti su ve re ni tet nad zna čaj nim de lom svo je 
ze mlje“. Sla vo ljub Vu ki će vić, Da ni ca Ste pić, Da ni lo Sa vo vić, Svo jin sko prav na ovla šće nja stra na-
ca na po ljo pri vred nom ze mlji štu u Re pu bli ci Sr bi ji, Eko no mi ka po ljo pri vre de, god. LVI II, br. 4, 
Na uč no dru štvo agrar nih eko no mi sta Bal ka na, In sti tut za eko no mi ku po ljo pri vre de, Aka de mi ja 
eko nom skih na u ka Bu ku rešt, Be o grad: 2011, 542.
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da će no vi pro iz vo đa či do ne ti i no va zna nja i teh no lo gi je u obla sti po ljo pri vred ne 
pro iz vod nje, či me će se do pri ne ti i po bolj ša nju dru gog fak to ra eko nom skog ra sta, 
a to je una pre đe nje kva li fi ka ci o ne struk tu re rad ni ka. Li be ra li za ci ja će omo gu ći ti 
i di rek tan pri liv di rekt nih stra nih in ve sti ci ja u ze mlju.53 Rast in ve sti ci ja pred sta vlja 
ma kro e ko nom ski fak tor ra sta bru to do ma ćeg pro iz vo da ze mlje. Rast stra nih in-
ve sti ci ja zna či i de vi zni pri liv u ze mlju.54 To bi da lje do ve lo do po ve ća nja iz vo za 
po ljo pri vred nih pro iz vo da, ili do sma nje nja uvo za, što su ta ko đe fak to ri ko ji do-
vo de do eko nom skog ra sta.55 

6. PO LE MIČ KI OSVRT NA ANA LI ZU IEN

Sa pri bli ža va njem ro ka za is pu nje nje oba ve ze iz Spo ra zu ma o sta bi li za-
ci ji i pri dru ži va nju, u Sr bi ji se po ste pe no ob ja vlju ju ozbilj ni ji ra do vi56 ko ji se 
ba ve pro ble ma ti kom imo vin skih pra va stra na ca na po ljo pri vred nom ze mlji štu, a u 
ko ji ma se dominantno za stu pa stav da ne bi tre ba lo po stu pi ti po pre u ze toj oba ve zi, 
ili ma kar ne od mah. U tom smi slu, po seb no je zna čaj na već ci ti ra na Ana li za IEN 
iz Be o gra da. Osnov ni cilj Ana li ze ko ji su au to ri po sta vi li je ste da se utvr di „op-

53 Ge ne ral ni iz o sta nak kon tro le nad vla sni štvom pred sta vlja jed nu od osnov nih me ra za pri-
vla če nje di rekt nih stra nih in ve sti ci ja. Đor đe Po pov, Pod sti ca ji i kon tro la ino stra nih in ve sti ci ja. 
Zbor nik ra do va, god. 42, br. 3, Prav ni fa kul tet u No vom Sa du, 2008, 43. I Sta ni vu ko vić kon sta tu-
je da je „ku po vi na ne po kret no sti po svo joj pri ro di sa mo je dan vid ula ga nja stra nog ka pi ta la“. M. 
Sta ni vu ko vić (1996), op.cit., 226. 

54 Đor đe Po pov, Zna čaj ino stra nih in ve sti ci ja za pri vred nu sta bil nost Sr bi je. Zbor nik ra do va, 
god. 42, br. 1-2, Prav ni fa kul tet u No vom Sa du, 2008, 29-44. I pre ma Pro ko pi je vi ću, stra no „ula-
ga nje u ne po kret ni ne bi po ve ća lo ce ne ovih re sur sa i do ne lo zna ča jan do tok ka pi ta la, što bi da lje 
pod sta klo fi nan sij ska tr ži šta i eko nom ski raz voj.“ Mi ro slav Pro ko pi je vić, Evrop ska uni ja – uvod. 
Slu žbe ni gla snik, Be o grad, 2009, 572. Vi de ti još i: Ma son (1994), op. cit, 470-473.

55 „Efe kat li be ra li za ci je tr ži šta po ljo pri vred nog ze mlji šta u Re pu bli ci Sr bi ji tre ba lo bi da uti če na 
ostva ri va nje jed nog ili vi še od sle de ćih pet ci lje va: 1) po ve ća nje pro duk tiv no sti po ljo pri vred nih ga zdin-
sta va; 2) ukrup nja va nje par ce la kroz po ve ća nje ko ri šće nog po ljo pri vred nog ze mlji šta po po ljo pri vred-
nom ga zdin stvu; 3) po ve ća nje iz vo za po ljo pri vred nih pro iz vo da; 4) po ve ća nje pri u šti vo sti po ljo pri vred-
nog ze mlji šta za dr ža vlja ne Re pu bli ke Sr bi je; 5) po ve ća nje ce ne po ljo pri vred nog ze mlji šta.“ Ana li za 
IEN, 82. Po gle da ti još: K. Lo vre & I. Lo vre (2017), op.cit., 36; Pe tar Đu kić, Odr ži vo go spo da re nje ze-
mlji šnim re sur si ma u sve tlu odoc ne lih eko nom skih re for mi. Eko nom ske, so ci jal ne i raz voj ne po sle di ce 
pro da je po ljo pri vred nog ze mlji šta u Sr bi ji. In sti tut eko nom skih na u ka, Be o grad, 2017, 64. 

56 Na In sti tu tu eko nom skih na u ka u Be o gra du odr ža na je 23. fe bru a ra 2017. go di ne kon fe-
ren ci ja na te mu „Ekonomske i so ci jal ne po sle di ce pro da je po ljo pri vred nih pred u ze ća i ze mlji šta u 
Sr bi ji“, gde se mo glo ču ti do sta za ni mlji vih sta vo va. Na ža lost, Zbornik sa konferencije postao je 
dostupan tek kada je pisanje ovog rukopisa bilo skoro završeno, a rok za predaju skoro istekao. Na 
In sti tu tu eko nom skih na u ka je u okvi ru pro jek ta „Ana li tič ka po dr ška pre go vo ri ma sa EU“ iz ra đe-
na po seb na ana li za na ovu te mu (vi di fn. 43). Za raz li ku od Sr bi je, u dru gim dr ža va ma ko je ima ju 
slič ne pro ble me vo de ći na uč ni ča so pi si obi lu ju ra do vi ma na ovu te mu. Vi de ti npr. po sled nja go di šta 
ma đar skog ča so pi sa Jo ur nal of Agri cul tu ral and En vi ron men tal Law (mađ. Agrár- és Környeze-
tjog) na zva nič nom in ter net saj tu: http://epa.oszk.hu/html/vgi/kar dex lap.phtml?id=1040; upo re di ti: 
Eko no mi ka po ljo pri vre de, in ter net sajt: http://scin deks.ceon.rs/jo ur nal de ta ils.aspx?issn=0352-3462. 
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ti mal ni in sti tu ci o nal ni i za kon ski okvir u obla sti po ljo pri vred nog ze mlji šta, dok je 
po se ban ak ce nat sta vljen na is tra ži va nje ve za no za li be ra li za ci ju tr ži šta po ljo pri-
vred nog ze mlji šta“,57 a što od go va ra i ci lju ovog ra da. U Ana li zi je da ta upo red na 
ana li za raz li či tih prav nih re še nja, kao i broj nih sta ti stič kih po da ta ka za če ti ri 
no ve čla ni ce EU (Polj ska, Slo ve ni ja, Ma đar ska, Hr vat ska i Ru mu ni ja). Za tim je 
dat in deks pri u šti vo sti po ljo pri vred nog ze mlji šta, ko ji pred sta vlja od nos ce ne po-
ljo pri vred nog ze mlji šta i bru to do da te vred no sti po za po sle nom u sek to ru po ljo-
pri vre de u od re đe noj ze mlji u po sma tra noj go di ni.58 Na osno vu to ga je dat pred log 
da se li be ra li za ci ja od lo ži,59 da se uve du op šta ogra ni če nja kod pro da je po ljo pri-
vred nog ze mlji šta,60 kao i tri al ter na tiv na mo de la ure đe nja pra va stra na ca na po-
ljo pri vred nom ze mlji štu61 uz pro ce nu nji ho vih so cio-eko nom skih efe ka ta.62

Dve su naj va žni je za mer ke Ana li zi IEN. Pr va se ti če eko nom ske me to do-
lo gi je ko ja je ko ri šće na pri li kom ana li ze. Sta vlja ju ći na stra nu či nje ni cu da bi u 
po ljo pri vred no ze mlji šte tre ba lo da mo gu da in ve sti ra ju ne sa mo po ljo pri vred ni ci 
već i sva dru ga fi zič ka i prav na li ca,63 ni je uop šte spor no da je po ljo pri vred no 
ze mlji šte u Sr bi ji do stup ni je gra đa ni ma Dan ske ne go Sr bi je: pri da toj ce ni eko-
nom skog do bra, po je din ci sa vi šim do hot kom mo gu da pri u šte ve ću ko li či nu tog 
do bra.64 Pro blem je što in deks pri u šti vo sti po ljo pri vred nog ze mlji šta ne mo že 
da ti od go vor na pi ta nje „ko ji je op ti mal ni in sti tu ci o nal ni i za kon ski okvir65 u obla-
sti po ljo pri vred nog ze mlji šta“, a ko ji su au to ri po sta vi li kao osnov ni cilj Ana li ze 
IEN. Even tu al na su ge sti ja ko ja bi iz ovog in dek sa mo žda mo gla da pro i za đe je da 
bi tre ba lo sa če ka ti sa li be ra li za ci jom dok se od nos ce ne po ljo pri vred nog ze mlji šta 

57 Ana li za IEN, 8.
58 Ana li za IEN, 67. Za klju če no je da je in deks pri u šti vo sti po ljo pri vred nog ze mlji šta u Sr-

bi ji 3,4h ma nji ne go u EU28, dok je u po re đe nju sa ne mač kim, fran cu skim, bel gij skim, ita li jan skim, 
dan skim ili ho land skim in dek som raz li ka čak 5,1 do 11,7h na šte tu na po ljo pri vred ni ka iz Sr bi je. 
Ana li za IEN, 69, 71. 

59 Ana li za IEN, 73. 
60 Ana li za IEN, 74-75
61 Ana li za IEN, 76-78.
62 Ana li za IEN, 80-83.
63 Eko nom sko ure đe nje u Re pu bli ci Sr bi ji po či va na tr ži šnoj pri vre di, otvo re nom i slo bod nom 

tr ži štu, slo bo di pred u zet ni štva, sa mo stal no sti pri vred nih su bje ka ta i rav no prav no sti pri vat ne i 
dru gih ob li ka svo ji ne. Ustav RS, čl. 82 (osnov na na če la eko nom skog ure đe nja). Su prot no: Szilágyi, 
János Ede: Con clu si ons – Com mis sion II, XXVI II. Eu ro pean Con gress on Ru ral Law – 9-12 Sep-
tem ber 2015, Pots dam, Ger many, Ger man So ci ety for Agri cul tu ral Law. Ob ja vlje no u: Jo ur nal of 
Agri cul tu re and En vi ron men tal Law, Vol. X, No. 19, 2015, 91. 

64 Isto ta ko je gra đa ni ma Ho lan di je, Ne mač ke ili Dan ske do stup ni ji i kra gu je vač ki au to mo-
bil, pa da li je to ar gu ment da tre ba ogra ni či ti nji hov iz voz!? 

65 Pre ma sta no vi štu neo in sti tu ci o nal ne eko nom ske te o ri je, op ti mal ni in sti tu ci o nal ni okvir 
je onaj ko ji mo že da omo gu ći op ti mal nu alo ka ci ju re sur sa. Ka ko se op ti mal na alo ka ci ja od vi ja 
is klju či vo na sa vr še nom tr ži štu (osim u slu ča jevima kada postoji tzv. “market failure”), in sti tu ci o-
nal ni okvir tre ba da mi ni mi zu je tran sak ci o ne tro ško ve, spre či na sta nak mo no po la, po ja vu eks ter nih 
efe ka ta itd., ka ko bi se uslo vi po slo va nja na re al nom tr ži štu mak si mal no pri bli ži li ide al nom tr ži štu. 
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i do hot ka po ljo pri vred ni ka u Sr bi ji ne iz jed na či sa onim u EU, ma da ni je ja sno 
za što bi se to mo ra lo če ka ti – i šta ako se to ni kad ne de si? 

Osnov ni pro blem sa me to do lo gi jom ko ri šće nom u Ana li zi IEN je i što se ne 
uzi ma u ob zir či nje ni ca da je po ljo pri vred no ze mlji šte pri rod ni re surs, a ne potrošno 
dobro. Što je ce na pro iz vod nje ne kog pro iz vo đa ča ni ža, to će ce na ko ju će mo ći da 
iz dvo ji za ne ki re surs (ze mlji šte) ve ća. Ta ko đe, ce na za vi si i od tr ži šta (po ljo pri-
vred nih) pro iz vo da: što pro iz vo đač za svoj pro iz vod mo že ostva ri ti vi šu ce nu, 
spre man je da iz dvo ji i vi še nov ca za pri ba vlja nje po ljo pri vred nog ze mlji šta u 
svo ji nu. Da kle, ce na ko ji su po je din ci sprem ni da pla te za ku po vi nu po ljo pri vred-
nog ze mlji šta uop šte ne za vi si od nji ho vog do hot ka s ob zi rom na po sto ja nje tr-
ži šta zaj mov nog ka pi ta la, već od efi ka sno sti nji ho ve pro iz vod nje.66

Dru ga za mer ka Ana li zi IEN od no si se na pred lo že na re še nja i za ključ ke, ko
ji uop šte ne pro iz la ze čak ni iz ko ri šće ne (eko nom ske) me to do lo gi je, već je upra vo 
su prot no. U sa moj ana li zi se kon sta tu je sle de će: „U Sr bi ji po sto ji zna ča jan pro stor za 
da lje teh nič ko- teh no lo ško una pre đe nje po ljo pri vred ne de lat no sti. S ob zi rom da je 
vi si na BDV po za po sle nom u sek to ru po ljo pri vre de, šu mar stva i ri bar stva, po ka za telj 
kon ku rent no sti i efi ka sno sti po ljo pri vred ne pro iz vod nje, oče ki va no je da ze mlje ko je 
ima ju vi so ku vred nost ovog in di ka to ra, ima ju ve ći ste pen teh no lo ške opre mlje no sti i 
ve ću eko nom sku sna gu, a sa mim tim i ve ću mo guć nost da ku pu ju po ljo pri vred no 
ze mlji šte.“67 Ta ko đe, (is prav no) se pret po sta vlja „da bi sa li be ra li za ci jom tr ži šta po-
ljo pri vred nog ze mlji šta u Sr bi ji, sa ino stra nim in ve sti to ri ma do šlo i do iz ra že ni jeg 
teh nič ko-teh no lo škog tran sfe ra u po ljo pri vre di i strikt ni jeg pri dr ža va nja na če li ma 
do bre po ljo pri vred ne prak se, što bi uti ca lo na rast pri no sa i vred no sti po ljo pri vred ne 
pro iz vod nje, a u kraj njoj li ni ji i na rast ude la BDV sek to ra po ljo pri vre de u ukup nom 
BDV.“68 Ako će li be ra li za ci ja tr ži šta do ve sti do po bolj ša nja eko nom skih in di ka to ra 
(„teh nič ko-teh no lo ško una pre đe nje, rast pri no sa, rast vred no sti po ljo pri vred ne pro iz-
vod nje i rast BDP-a“), on da ni je ja sno zbog če ga se pred la žu prav na re še nja ko ji ma se 
do dat no po o štra va ju uslo vi za ras po la ga nje ze mlji štem?69

Ta ko đe su po gre šni i za ključ ci ko ji sle de iz prav ne ana li ze. Na i me, u za ključ-
ku se kon sta tu je da se „još uvek ni su u pot pu no sti ste kli uslo vi za ne sme ta nu i neo-
gra ni če nu pro da ju po ljo pri vred nog ze mlji šta stran ci ma, usled ne u re đe nih imo vin sko 
prav nih od no sa,70 ko ji ne ga ran tu ju mi ni mum prav ne si gur no sti do ma ćim i stra nim 

66 Vi de ti: Be go vić (1995), op. cit., 185.
67 Ana li za IEN, 69
68 Ana li za IEN, 68
69 Ana li za IEN, str. 74-75 (Op šti uslo vi kod pro me ta po ljo pri vred nog ze mlji šta, ko ji su pred-

lo že ni za sve pred lo že ne mo de le pro da je). Za tim: mo del 1 (od lo že na pot pu na li be ra li za ci ja), tač ka 
g; Mo del 2 (uslo vlje na li be ra li za ci ja), tač ke a i b; mo del 3 (prav no si gur na li be ra li za ci ja), tač ke a 
i b. Ana li za IEN, str. 77-78.

70 Iz gle da da pod poj mom „prav ne ne u re đe no sti“ au to ri pod ra zu me va ju si tu a ci ju ka da oko 
od re đe ne par ce le po ljo pri vred nog ze mlji šta po sto je ne re še ni imo vin ski od no si iz me đu raz li či tih li ca. 
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li ci ma, po ten ci jal nim kup ci ma.“71 Na kon na bra ja nja pra va ko ja Re pu bli ka Sr bi ja 
Usta vom jem či eko nom skim su bjek ti ma (čl. 3, 11, 18, 19, 58, 97), za klju ču je se da 
„Re pu bli ka Sr bi ja ne mo že ga ran to va ti si gur nost u sti ca nju i oču va nju imo vin skih 
pra va stra na ca“.72 Ni ovaj za klju čak se ne mo že pri hva ti ti. Na i me, na osno vu čl. 4 i 
čl. 142-152 Usta va, u Sr bi ji je for mi ra na ce la jed na gra na vla sti – sud ska vlast. Funk-
ci ja su do va kao sa mo stal nih i ne za vi snih dr žav nih or ga na je da „šti te slo bo de i pra-
va gra đa na, za ko nom utvr đe na pra va i in te re se prav nih su bje ka ta i da obez be đu ju 
ustav nost i za ko ni tost.73 Pri me ra ra di, ka da je na ze mlji štu ko je pri pa da za dru zi ili 
pri vred nom dru štvu u ka ta stru upi sa na dru štve na svo ji na ko ja je pre sta la da po sto ji, 
ili ka da je imo vi na ste čaj nog du žni ka upi sa na kao imo vi na Re pu bli ke, ili ka da je di-
ni ca lo kal ne sa mo u pra ve odu zme pra vo ko ri šće nja ze mlji šta od su bjek ta pri va ti za-
ci je, ili ka da iz bi lo kog dru gog raz lo ga sta nje iz ka ta stra ne od go va ra fak tič kom 
sta nju,74 Re pu bli ka Sr bi ja pre ko svog (ru ku na sr ce ne sa vr še nog) sud skog si ste ma 
šti ti pra va li ca ko ja su ih ste kla na osno vu Usta va, za ko na i dru gih op štih aka ta, op-
šte pri hva će nih pra vi la me đu na rod nog pra va i po tvr đe nih me đu na rod nih ugo vo ra.75 
Ne mo že se iz vu ći ge ne ral ni za klju čak da dr ža va ni je spo sob na da ga ran tu je i šti ti 
imo vin ska pra va sa mo za to što se u ne kim slu ča je vi ma vank nji žno sta nje ne po kla pa 
sa sta njem upi sa nim u ka ta stru, ili za to što u po je di nim slu ča je vi ma po sto ji su kob 
po pi ta nju in di vi du al nih pra va su bje ka ta na kon kret nom ze mlji štu.

Na osno vu iz ne tog sle di da za ključ ci Ana li ze IEN ne mo gu iz dr ža ti pro ve ru ni 
eko nom ske ni prav ne te o ri je. Me đu tim, oni ne mo gu iz dr ža ti ni pro ve ru naj o snov
ni jih lo gič kih me to da za klju či va nja – ne po sred nog za klju či va nja i de duk ci je, ko ri-
šće nih u Ana li zi IEN.76 Na i me, tu se na vo di da „usled ne u re đe nih imo vin sko prav nih 
od no sa ko ji ne ga ran tu ju mi ni mum prav ne si gur no sti do ma ćim i stra nim li ci ma, po-
ten ci jal nim kup ci ma, Re pu bli ka Sr bi ja ne mo že ga ran to va ti si gur nost u sti ca nju i 
oču va nju imo vin skih pra va stra na ca“ (sic!). Uko li ko se taj stav pri hva ti, on da se 
pri me nom lo gič kog me to da mo ra za klju či ti da isto ta ko Re pu bli ka Sr bi ja ne mo že 
ga ran to va ti si gur nost u sti ca nju i oču va nju imo vin skih pra va ni do ma ćim dr ža vlja ni-
ma! Ako zbog to ga tre ba za bra ni ti stran ci ma da ku pu ju po ljo pri vred no ze mlji šte, 
on da se to mo ra za bra ni ti i do ma ćim dr ža vlja ni ma („dok se od no si ne ure de“)! 

ZA KLJU ČAK

Na kra ju, mo že se za klju či ti da su hi po te ze ko je su po sta vlje ne u Uvo du u 
pot pu no sti po tvr đe ne. Pri me nom me to do lo gi je eko nom ske ana li ze pra va po ka za no 

71 Ana li za IEN, str. 78-79.
72 Ana li za IEN, str. 78-79.
73 Za kon o ure đe nju su do va, Sl. Gla snik RS, br. 116/2008, čl. 1 st. 1.
74 Pri me ri „prav ne ne u re đe no sti“ pre u ze ti iz Ana li ze IEN.
75 Za kon o ure đe nju su do va, čl. 1 st. 2.
76 Ana li za IEN, 10.
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je da se za kon skim no ve la ma iz 2017. go di ne na ru ša va efi ka snost alo ka ci je re sur-
sa (ko ja je pret hod nim re še njem već bi la na ru še na). De li mič no je one mo gu će na 
kon ku ren ci ja ino stra nih in ve sti to ra, me đu ko ji ma ve ro vat no ima i onih ko ji su 
zbog efi ka sni je pr o iz vod nje sprem ni da za po ljo pri vred no ze mlji šte po nu de i ve-
ću ce nu. Re zul tat je da će po ljo pri vred na pr o iz vod nja bi ti su bop ti mal na, sa svim 
ne ga tiv nim efek ti ma ko ji da lje iz to ga pr o iz la ze. Efi ka snost alo ka ci je je do dat no 
na ru še na i tran sak ci o nim tr o ško vi ma ko ji na sta ju ovim za kon skim no ve la ma. 
Po sle di ca je i ne do volj no uve ća nje bla go sta nja eko nom skih su bje ka ta, jer za svo-
je re sur se ne mo gu do bi ti od go va ra ju ću ce nu. 

Do ka za no je i da su za kon ske no ve le u su prot no sti sa me đu na rod nim pra vom, 
pra vom Evrop ske uni je ali i sa mim Usta vom Re pu bli ke Sr bi je. Sr bi ja je pri hva-
ti la od re đe nu oba ve zu Spo ra zu mom o sta bi li za ci ji i pri dru ži va nju, ko ju sa da po-
ku ša va da iz beg ne. Po sma tra no sa aspek ta prav ne teh ni ke, ova re še nja su ta ko đe 
ve o ma lo ša. 

Za kon ske no ve le iz 2017. go di ne do ne te su pod po li tič kim pri ti skom do ma će 
jav no sti, ali u par ti ku lar nom in te re su od re đe nih dru štve nih gru pa. Oče ki va no je 
da u na red nom pe ri o du ot poč ne i po li tič ki pri ti sak or ga na EU, na rav no u in te re su 
nji ho vih in ve sti to ra. 

Po tvr da sve tri po seb ne hi po te ze po ka zu je da je naj bo lje re še nje i sa po li-
tikološkog, i sa eko nom skog i sa prav nog aspek ta uki da nje svih ogra ni če nja kod 
pre no sa pra va svo ji ne na po ljo pri vred nom ze mlji štu pre ma dr ža vlja ni ma Evrop ske 
uni je (a ve ro vat no i pre ma dr ža vlja ni ma i osta lih ze ma lja). Ti me bi se ot klo ni la 
ne u stav na i kon tra dik tor na prav na re še nja iz prav nog si ste ma Re pu bli ke Sr bi je, 
omo gu ći la bi se efi ka sni ja alo ka ci ja re sur sa i po ve ća nje bla go sta nja i do ma ćih i 
stra nih dr ža vlja na, i ot klo ni la bi se pre ra spo de la re sur sa usta no vlje na u ko rist 
od re đe nih dru štve nih gru pa ko ja su na šte tu i do ma ćih i stra nih dr ža vlja na.

Pr va šan sa je da do ot kla nja nja ovih za kon skih re še nja do đe u pro ce su pri-
dru ži va nja Sr bi je Uni ji, bri sa njem spor nih čla no va Za ko na o po ljo pri vred nom ze-
mlji štu i (even tu al no) ko rek ci jom re še nja iz Za ko na o osno va ma svo jin sko prav nih 
od no sa. Dru ga šan sa je da se gre ške is pra ve do no še njem no vog Gra đan skog za-
ko ni ka Re pu bli ke Sr bi je, ako ikad bu de do net. 

Na kra ju, ia ko je to iz sa mih hi po te za ne spor no, tre ba lo bi i eks pli cit no na-
po me nu ti: ovaj rad se ne iz ja šnja va o pi ta nju da li bi lo ko ji po je di nac tre ba da 
pro da ze mlji šte ili ne tre ba, već o to me ka kav prav ni okvir tre ba da bu de da bi 
alo ka ci ja re sur sa bi la op ti mal na. Što se ti če po na ša nja po je din ca, pret po stav ka 
eko nom ske te o ri je (na ko joj se i ovaj rad za sni va) je ste da se po je di nac po na ša kao 
ho mo oeco no mi cus, da kle na na čin da na du gi rok sa da tim re sur si ma mak si mi-
zu je svo je sop stve ne ko ri sti. Prav ni okvir tre ba to i da mu omo gu ći. 
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Right of Fo re ig ners to Ac qu i re Pro perty on Agri cul tu ral Land  
in Ser bia af ter Law on Agri cul tu ral Land Amend ments from 2017

Ge ne ra ti ons co me and ge ne ra ti ons go, 
but the land re ma ins fo re ver. 
Old Te sta ment – Ec cle si a stes, 1:4

Ab stract: This pa per pre sents a mul ti di sci pli nary analysis, which tri es in 
the most ge ne ral way to find an an swer to the qu e sti on of how to re gu la te the right 
of fo re ig ners to ac qu i re pro perty on agri cul tu ral land in Ser bia using eco no mic, 
law and po li ti cal met ho do logy. A spe cial ac cent was put on the new le gal norms 
of the Law on Agri cul tu ral Land from 2017. The aim of the pa per is to de ter mi ne 
the al lo ca ti ve ef fects and ef fects on the wel fa re that ge ne ra te dif fe rent le gal norms, 
then to exa mi ne whet her new le gal norms are ade qu a tely in te gra ted in to the Ser bian 
le gal system, and to de ter mi ne the po li ti cal fac tors which led to the in tro duc tion 
of the se le gal norms. It was con clu ded that the new le gal so lu tion wo uld dec re a se 
the ef fi ci ency of the al lo ca tion of re so ur ces, and ac cor dingly, the wel fa re of eco-
no mic en ti ti es will not be suf fi ci ently in cre a sed. Al so, le gal analysis has shown 
that le gal no vel ti es are in col li sion with the in ter na ti o nal law, Eu ro pean Union 
ac qu is com mu na u ta i re, but al so the Con sti tu tion of the Re pu blic of Ser bia. Fi nally, 
a ge ne ral con clu sion was re ac hed that the best so lu tion from the po li ti cal, eco-
no mic and le gal po int of vi ew wo uld be the eli mi na tion of all ow ner ship tran sfer 
re stric ti ons of agri cul tu ral land to EU ci ti zens (and pro bably to wards ot her fo-
re ig ners). This wo uld al low a mo re ef fi ci ent al lo ca tion of re so ur ces and an in cre a se 
in the wel fa re of both do me stic and fo re ign ci ti zens, and eli mi na tion of re di stri-
bu tion which had been esta blis hed in the par ti cu lar in te rest of lobby gro ups too.

Keywords: agri cul tu ral land, rights of fo re ig ners, real esta te, pro perty rights, 
Law on Agri cul tu ral Land.

Da tum pri je ma ra da: 07.10.2017. 
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