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[IPETPECAILE PAUYHAPA PAJIU [TPOHAJIACKA
EJIEKTPOHCKUX JIOKA3A'

Caxicemax: /la 6u ce 002060puio Ha cneyu@uyny npupooy KpUMUHATHUX AK-
MUBHOCTU YHUILEHUX KOPUUAEbeM PAUYHAPCKUX MPEXCA U CUCIEMA, PA3YM/ObUBO
Jje nacmojarve Oporcasa da npuiazooe, OOHOCHO YnomnyHe nocmojehe KpusuuHo 3a-
KOHOOABCMBO C8PCUCXOOHUM 00pedbama. 3a cmeaparve o00206apajyhiee npasnoz
OK8UPA 34 CYNPOMCMABHARE BUCOKOMEXHOTOUKOM KPUMUHATLY, OCUM WMO ce Y
NPONUCUMA KPUBUUHO2 MAMeEPUjaHo: npaea oopehena noHauarea npeosuhajy Kao
KpUSU4HA 0ela Npomue noeepsu8oCHil, YelogUmocmu U OOCHYRHOCIU PAYyHap-
CKUX NOOAMAKa, PAuyHAPCKUX CUCTNEMA U MPediCd, HeONXOOHO je 0a NPOnUCU Kpu-
BUUHO2 NPOYECHO2 NPABA CAOPIICE 0BNAUINEHA HAOENHCHUX OP2aHA A0eK8AMHA 3a
OMKPUBAFLE U360PA HEO0360/beHe PAOHE, OOHOCHO NPUKYN/bARbE NOOAMAKA O YHU-
FoeHOM KPUBUUHOM 0Ly U VUUHUOYY, KOju MO2y oumu uckopuuhenu kao 0okaz y
KPUBUYHOM NOCMYNKY, a 800elu pauyHa O CReyu@uuHOCuUMAa 6UCOKOMEXHONO-
UIKO2 KPUMUHANLA U OKPYJICeRA Y OKBUPY K02 Ce HeA0380/beHe AKMUBHOCTU Npedy-
sumajy. Cxoono mome, oopedbama KpusuuHo: npoyecro: npasa ou mpebano omo-
eyhumu oa ce npesasully oopehenu uzazosu y omxKpuary u 00KA3usaryy oena 6u-
COKOMEXHONOWKO2 KPUMUHANA, 4 HAPOYUM 3HAYA] umajy oopedbe Kojuma ce ype-
hyje npempecarbe pauynapa paou nPoHAIACKA eleKMPOHCKUX 00KA3A.

Kawyune peuu: 6ucokomexHonowKy KpUMUHAN, PAdyHaApu, npempecarve,
eNIeKMPOHCKU OOKA3U.

1. YBoaHa pasmaTtpama

[lojenuna KpuBHYHA jAeia M3BpIIEHa 370ymnoTpedom mocturayha unbop-
MalMOHe TEeXHOJIOTHje JOHEKJIe Cy CJIMYHA, YCIOBHO PEYeHO, TPaJUIMOHATHIM
KpuBMYHNM jaenrmMa. Kpaha, npeBapa, BaHaaan3aM, HeOBIAINECH NPUCTYT MIPH-

' OBaj pax je HACTAO KAO PE3YNTAT HAYUHO-MCTPAXHBAYKOT paxa Ha IIpojery ,, Teopujcku
U NPaKTHYHU NpobieMu cTBapatba u npuMene npasa (EY u Cpouja)” unju Hocunan je I[IpaBHu
¢axynrer y HoBom Cany.
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BaTHO] cepy MojeIuHIa, UCKOpHIThaBamke JIele y opHOorpad)cKe CBPXe U Kp-
Ieme ayTOPCKHUX MpaBa Cy MpoOIeMH KOjU Cy TIOCTOjalld U Tpe T0jaBe padyHa-
pa u Unarepuera. Crora nocmojehu nponucu MOTy TIpeICTaBIbATH COMUOHY OCHO-
6y 33 OTKPHBAaIbE M XBaTame JIMIA Koja Cy U3BpIIMIA KPUBUYHA JIea CIMYHA Ha-
BeIcHMM anu y kubep mpoctopy. OHO mTo Tpeba uMaTh Ha yMy je Ja mpodiemMu
y BE3H Ca OTKPHBAmEM KPUBHYHUX JIeJIa U TOECHEM yUMHHIIAIA HACTAjy, HE TO-
JIMKO yCJIe]] TIPUPOJIe HE03BOJbEHNX aKTUBHOCTH, Beh 360e ceojcmasa unghopma-
YUOHUX MexXHOL02Uja Koje cy oMoryhnie ’IXOBO U3BPILCHE HA HAYMH KBaHTUTA-
TUBHO U KBAJIUTATHBHO JPYTauljH y OAHOCY Ha TpaJWIMOHAIIHA KPUBHYHA Jefia.
Mormno 6u ce pehu na mojeauHe KapakTEpUCTUKE CAaBPEMEHHMX padyHApCKUX CH-
cTeMa U Mpeka MpeACTaBibajy 030MIbHY IpenpeKky 3a o0e30ehuBame gokaza mo-
TpeOHUX 32 ONTYXKEHE U Bohemhe KPUBUYHOT MIOCTYIIKA 32 Jiefla BUCOKOTEXHOJIO-
IIKOT KpuMHHAIa’. OBH aCNeKTH YMHE BHCOKOTEXHOJIOMKHM KPHMHHAI CIIELH-
(bmaHUM OOTMKOM KpHMHUHAIIA, TIa MOPajy OMTH y3eTH y 003up, Kako Ou ce mTo
MOTIYHUjE pa3yMmelie U MpeBa3uillie TeKohe Y OTKpHBabY M JOKa3UBaWky KpH-
BUYHUX JieTla ¥ cyhemy yurHuonpMa uctux. majyhu y Buay HaBezieHo, a qa ou
Ce OJIrOBOPIJIO Ha CIENU(PHIHY MPHUPOLY KPUMUHATHUX aKTHBHOCTH yUHH-EHUX
KopuIhemeM pauyyHapcKUX Mpexa U CUCTEMA, pa3yM/bUGO je HACmOjarbe Opaica-
6a 0a npunazode, 0OHOCHO YnomnyHe nocmojehe KpusuUuHo 3aKOHOOA8CMBO C6p-
cucxoonum oopedbama’. 3a cTBaparme oAaropapajyher mpaBHOT OKBHpa 3a CYIIPOT-
CTaBJbalbe OBOj BPCTHU KpUMHHAJIA, OCUM LITO CC Yy IMPONHCUMa KPpUBUYHOI' MaTC-
pujaiHOr mpaBa oipeleHa moHamama npensuhajy Kao KpUBUYHA JeNia MPOTHUB
MIOBEPJBUBOCTH, IIEJIOBUTOCTH U JOCTYIMHOCTH PadyHapCKHX MOJaTaka, padyHap-
CKHMX CHCTEMa M Mpeka, HEOIIXOJHO j€ Jla MPONHMCH KPHBUYHOT MPOLIECHOT MpaBa
cazpxe oplamhema HaJIS)KHUX OpraHa ajJieKBaTHA 332 OTKPUBAamE U3BOpa HEJNO-
3BOJBEHE PaJIEbe, OJIHOCHO NPUKYIUBAHE MMOJIATaKa O YINHEHOM KPUBUYHOM JICTY
Y YYHHHOILY, KOjH MOTY OMTH MCKOPHIINEHH Kao JI0Ka3 Y KPHBUYHOM IIOCTYIIKY,
a Bogehu padyHa o CreIM(pUIHOCTIMA BUCOKOTEXHOJIOIIKOT KPHMHUHAIA H OKPY-
KEHa y OKBUPY KOT' C€ HEJI03BOJbEHE AKTUBHOCTH TIPETy3UMa]y.

2. HopMaTHBHY OKBHP 32 NpeTpecame padyyHapa

Ilo ca3Hamy Ja je yUYHIEHO KPUBUYHO JIEJI0 3JI0YIOTPeOOM HH(GOPMAIHO-
HUX TEXHOJIOTHja, TOTPeOHO je oaroBopuTH Ha ciieaeha nmurtama: [llra ce necu-
no? Kaksa je mpuposa Hamajga Ha pauyHapcKu cuctem/mpexy? [a nm je yom-
mre gouuio 10 Hanaga? Ha Koju HauuH je U3BpLICH Hamal Ha pauyHapCKU CH-

2 B. Maier, ,,How Has the Law Attempted to Tackle the Borderless Nature of the Internet?*,
International Journal of Law and Information Technology 2/2010, 153.

> Bug. M. [Tucapuh, ,JToTpeOHM HOPMATHBHHU OATOBOP Ha MPOOJIeMe OTKPHBaba U JOKa3H-
Bama JieJa BUCOKOTEXHOJIOMIKOT KpuMHHana“, 300pHuk panoBa IIpaBHor ¢axyntera y HoBom
Cany 1/2013, 291-309.
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cTeM Koju je o0jexT Hamaaa? Jla nu je 6uno Bume nanana? Ilra ce tpaxu? Koje
0e30emHOCHE Mepe Cy Omile akTHBHE y CUCTeMy Yy MOMeHTY Hamana? Koje mume
je 6mmo y mo3unuju aa y3pokyje/oMmoryhn m3Bpieme Hanaga? OaroBop Ha cBa
OBa MHTama MOTY JaTh ojApel)eHn padyyHapCKy MOJany KOju Cy TOXpameHd WU
ce MPEeHOCE y PadyHapCKOM CHCTEMY W/HIU PadyHapCKOj] MPEXKH, a KOjU TUME
MOTY MUMaTH 3Hayaj J0Ka3a y KpUBUYHOM IMOCTYINKY. TakBK pauyyHapcKy MoJanu
ce MOTY O3HAUHTH KO e1eKMpOHCKU DOKA3U' .

Pauynapcku nmomanu ce Mory npoHahu y padyHapcKoj MPEXH WIH Y HEKOM
padyHapcKOM CHCTEMY y IOCEeIy OCYMEIHYEHOr JHna, omreheHor nwma wim
tpeher nuuma(Hop. npyxanana KOMyHUKAMOHUX YCIIyTa), a OCHM TOra, MOTY ce
MPECPecTH y TOKy MpeHoca Kpo3 pauyHapcKy Mpexy. [IpaBuia kxpuBHYHE TPO-
neaype ypehyjy moj KojuM yclIOBHMMa U Ha KOjU HAQYMH OPraHU IMOCTYIIKAa MOTY
Ha 3aKOHUT Ha4YWH JOohM A0 pelieBaHTHUX pavyyHApCKUX IMOJaTaka M Ha KOju Ha-
YHMH MOAAIM TT0CTajy JOKa3 O M3BPIICHOM KpUBHYHOM J1eny. Jla Ou ce pagyHap-
CKH TIO/IaIl MOTJIM KOPUCTHUTHU Ka0 JI0Ka3 Y KPUBHYHOM ITOCTYIIKY, HOTPEOHO je
YTBPIUTH Ja Cy NPUKYIUBEHH U 00pal)eHn y CKIlagy ca 3aKOHOM (Y108 3aKOHU-
mocmu), a HUAje OWJIO HAMEpPHE WIH ClydajHe U3MEHE/TYOUTKa EICKTPOHCKUX
3armca, OJHOCHO J1a Cy 3allUCH MPEICTaBbEH! Kao J0Ka3 Mpe]] CyIOM HA Mambe
HU BHIIE y OJHOCY HAa BpeMe Kaja Cy OWIIM MPUKYIUbEHH (Y108 aymeHmuuHo-
cmu) ¥ Aa Cy MoJ00HHM 3a YTBphUBame NOCTOjakba U HICTUHUTOCTH oApeheHe uu-
BEHUIE Y KPUBUYHOM TIOCTYIIKY (VC108 penesanmuocmu). [la 6u 6mo 3amoBo-
JbEH YCIIOB 3aKOHUTOCTH, Palibeé U Mepe KOje CIIy)Ke NPHUKYIUbaby eJIeKTPOH-
CKHX JIOKa3a MOpajy OWTHU Tpemy3eTe y CKIady ca 3aKOHOM Koju ypelhyje kpu-
BUYHY TMPOIEAYPY, IPUIMKOM Yera Mopajy OWTH MOIITOBaHA MpaBHiIa JUTHTAI-
He (OpEeH3UKe Y IIJbY HCIYHEHha yClIoBa, ayTEHTHYHOCTH JIOK CE yCIIOB pelie-
BaHTHOCTH Be3yje 32 OKOJIHOCTH KOHKPETHOT city4daja. [I[puMeHa TexHHKa JAHUTH-
TanHe (OpEeH3MKe He MOoJpa3yMeBa MPOCTO KOMUpAmE U IMperiie/ame YCKIalu-
IITEHUX pavdyHapCKUX MojaTKa. Pe3ynrartu mpemy3eTux paamH He MOry u Hehe
yBEeK OMTH JI0Ka3 Ha Cyay — HEKaja MMajy caMmo 3Hayaj OlepaTHBHHUX Ca3Hamba
Koju he ycMepuTH 1ajbM TOK TOCTyIamka Ha/UISKHUX OpraHa a MOry ce YHoTpe-
OWUTH Kao JI0Ka3 caMO ako Cy MPHUKYIUbEHW Ha HAYMH y CKJIaly ca ojapendaMa
KPUBHMYHOT MPOLIECHOT 3aKOHOJABCTBA . MaKo je TeXHHUKH M3BOJJBHBO MHOTO
TOra, caMo OHO JO 4Yera ca JOLUIO IO YCJIOBMMA, HA HAUMH M Y OOJIMKY KOjH
MpoNHCyje 3aKOHOIAaBCTBO Mohu hie 1a Oyae 10Kka3 y KpUBUYHOM IIOCTYIIKY.

Ilpempec pauynapa u opyeux ypehaja 3a enekmpoHcKy o0Opady u npeHoc
nooamaka 3ay3uma yeumpaiio mecmo Mely paamama U Mepama Koje Hajje-

* Bun. T. Byrapckn, "durnranaun nokasu‘, 30opHuk panosa IIpaBHor dakynrera y HoBom
Cany 2/2012, 177-193.

> A. Wolfson, "Electronic fingerprints: doing away with conception of computer-generated
records as hearsay“, Michigan Law review 1/2005, 156.
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KHH OpraHd Tpeny3uMajy pajd MPOHAIACKA MOXPambeHUX padyyHApCKUX I0j1a-
Taka Kao TParoBa O M3BPLICHOM KPUBWUYHOM JIENIy TPOTHUB/MOCPEICTBOM pady-
HApCKUX CHCTEMa W MPEXa a KOju MOTy OWTH JIOKa3 y KPUBHYHOM TOCTYIIKY.
Crora je y mporecHOM 3aKOHOJABTCBY HOmMpeOHO Oa ce 00208apajyhum oopeo-
bama cmeopu ocHog 3a npempec ypehaja Koju cadpiice eleKmpoHcKe 0oKase 3a
nompebe Komkpemuoz Kpusuunoe nocmynka. Ilperpec ce omHocu Ha mperpary
paau mpoHaJlacka MOXPAmCHUX MOJIaTaka y MEMOPHjH padyHapa M JpYyruX ype-
haja, anmu He m momaraka o caoOpahajy WM caapikajy KOMyHHKalHja Koje ce
0CTBapyjy MocpeIcTBOM HHPOPMATOHUX TEXHOIOTHja.

VY Hacrojamy na ce mpoHal)y mHcnmpuinyha peniema, aHaJIH3UpaHa cy 3a-
KOHOJIAaBCTBA TOjEIMHUX JIPIKABA, & AHAIU3A je ROMEPOUNA U3y3emaH OONPUHOC
Kongenyuje o sucoxomexnonowxom kpumunany’, kao cBeoGYXBaTHOT' OKBHpA 32
npuiarohaBame KPUBUYHOT MPOIECHOT 3aKOHOAABCTBA MOCEOHOCTHMA JOKa3H-
Bama Jlela BHUCOKOTEXHOJOIKOT KpumuHanma. Hanme, uman 19. Konsenmuje
KoHBeHIMje 0 BUCOKOTEXHOJONIKOM KPUMUHAITY CaJp)Ku 00aBe3y JpkaBa MoT-
MUCHUIA J1a Y CBOjUM 3aKOHOAABCTBUMA PETYNHILY MPETPEC U OAy3uMame pa-
yyHapa W Jpyrux ypehaja Koju MOry caapaTH CJICKTPOHCKE JI0Ka3e, peryJiv-
myhu cneneha opnamhema HaIEKHUX OpTaHa;

1. Jla Bp1i€e mpeTpec WIK CIMYaH NPUCTYI:

- padyHapCKOM CHCTEMY WU ey pauyHapCKOT CHCTEMA U padyyHAPCKUM
noganuma noxXpambEeHUM Yy lbUMa,

- ypehajy 3a ckiIaguIITeRHE MoOaATaKa Y KOM Cy MOXPamEeHH padyyHapCKU
MOJIAIIH.

2. Jla VHUIHjATHU MPETPEC MPOIINPE, YKOIUKO MPHIMKOM BpIICHA Mpe-
Tpeca WK APYToT CIMYHOT MPUCTYIA padyHapy MOCToju BepoBaTHoha J1a ce Mo-
Jalld KOjU Ce Tpake Hallase MOXPamEHH y JAPYrOM PauyHAPCKOM CHCTEMY WK
JIeJTy CUCTeMa Ha TEPUTOPHjH JpKaBe a TAaKBUM IOJAllMMa je Moryhie Ha 3aKo-
HUT HAYMH IPUCTYIIUTH U3 PAdyHAPA MK CY TOM padyHapy JOCTYIHH ;

3. Jla omy3My WK Ha JPYyrH Ha4YMH 00e30e/1e pauyHapcKe MoAaTKe KOjuma
ce MPUCTYITHIIO TOKOM BpIIIeHa MPETPeca WK CIMYHOT MPUCTYIA, TAKO MITO:

- oay3My WIM Ha JIpYrH HauuH o0e30ene (pajy ovyBama WHTETPUTETA
EJIEKTPOHCKHX JI0OKAa3a) pauyHApPCKH CHCTEM HITH JIE0 pauyHApPCKOT CHCTEMa HIIH
ypehaj 3a CKIaUIITeH e MOIaTaKa;

® 3akon o nmoTephuBamy KoHBeHIMje 0 BHCOKOTEXHOIOMKOM KpuMuHAILY (,,CJI. [JIACHHK
PC*, 6p.19/2009).

7 ITpu ToMe ce HAYMH Ha KOjH Ce BPILH HPOLIHPEHhe NpeTpeca MperyIuTa ApKasama. Y mpa-
TeheMm m3BemTajy y3 KoHBeHIIHjy ce Kao MpUMEpH HaBOJE: a) Cy[A KOjH je 0J00pHO MHUIIWjATHI
nperpec KOHKPETHOT padyHapCKOT CHCTEMa IpOoLIHpyje Hapen0y/omo0pemhe U Ha JPYTH CHCTEM
YKOJIMKO MPOLEHHU Ja TIOCTOjH IO0BOJbaH CTENEH BepoBaTHONE y CKIIaay ca MpONUCcHMa HallMOHal-
HOT 3aKOHOJABCTBA Jla C€ Y MOBE3aHOM padyHapy Hajase ojpeljeHH mojauu Koju ce Tpaxe, WK
6) HaJor 3a MpeTpec ce M3BpIIaBa Ha 00€ JIOKAIMje HCTOBPEMEHO Ha KOOPHIMCAH M eKCIEAUTH-
BaH HauuH. Bun. http://conventions.coe.int/Treaty/EN/Reports/Html/185.htm.
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- HampaBe M 33/Ip)Ke KOIHjy padyHapCKUX M0/JaTaka;

- OJp)Ke MHTETPHUTET PEIeBAHTHUX pauyHapPCKHUX MOAaTaKa;

- TPUBPEMEHO YYWHE HEAOCTYIHUM (HIp. IPUMEHOM TEXHOJIOTHje €H-
KPHIILIKj€) UK OOPHUILY MOJATKe Y pauyHapy KOM je IPUCTYIIJbEHO.

4. Jla Hapene nuIly, KOje UMa ca3Hamba 0 (PyHKIMOHHCAlkY PauyHapCKOT CU-
cTeMa WM Mepama IPHUMEHCHIM 3a 3aITUTY NOXPAmbEeHHX I0/aTaka, Ja IpyXu
noTrpebHa obaBelITeha y Luby oMoryhaBama BpIlesa IpeTpeca pauyHapa.

C 003upoM Ha HEaJAEKBATHOCT TPAAULIUOHATHUX UCTPAXKHHUX OBIamhema 1
oncycTBo y BehmHHM 3eMasba MOCEOHHMX TPOIEAypaTHHX MpaBmia Koja Om ce
IpUMeBBaiIa y KuOep mpocTopy, pemema y KoHBeHIHju Cy MoCIyKuiaa Kao
MOJTa3Ha OCHOBA 3a TPABHO pETyJHcame OBIamhema HaUISKHIX OpraHa Heoll-
XOJ/IHA 32 UCTPary KPHUBUYHUX JeJa YUNICHUX y BE3U Ca PauyHApPCKUM CHCTe-
MHMa U Mpexama.

3. IIperpecame pauyHapa y NpoNucHUMA MOjeJMHHUX APKaBa

Y Hmanuju cy n3menama 3aKoHUKA O KpUBHYHOM MOCTYIKY U3 2008. ro-
nuue” yHete ozmpenbe Koje MMajy 3a sk Aa oMoryhe Bplueme mperpeca pauy-
napa’. Hanme, y unany 247. koju oapeljyje ycioBe 3a mpemy3uMmame pasibe
MpeTpec MPOCTOpHja, NOAaT je cTaB 1-bis. YKOIWUKO MOCTOje Pas3lio3u Ja ce Be-
pyje a ce pauyHapCKH MOAAIM PEJCBaHTHHU 32 KOHKPETHO KPHBUYHO JEJIO Ha-
nase y WHGOPMAIMOHOM WM TEICKOMYHHKAIMOHOM CHCTEMY, Mpe MpeTrpare
THUX CHUCTEMa, NIPeIy3UMajy ce TEXHHYKE Mepe pajiv 3allTUTE OPUTHHAIHUX T10-
JaTaka oJ1 U3MEHa WM YHUIITCHA. YKOJIUKO ¢ TOKOM mpeTpeca mponal)y mojaa-
M KOjU MOTY UMATH 3Ha4aj JIoka3a 3a KpUBUYHY UCTpaAry, O] JIp)Kaola pauyHa-
pa ce Tpaxku mpejaja npejaaBame, a YKOIMKO 0J0Uje 1a YUUHH, CyJl MOXE U3/a-
TH HapeZ0y 3a MPUBPEMEHO OJy3UMarbe MojaTaka. Y Be3 ca BpIICHEM yBuba-
ja, CyJicKa IoJIMIIFja je AyXKHa J1a y OJIHOCY Ha padyyHapcKe MOJaTKe U MporpaMe
WM pavyyHaApCKEe U TCJICKOMYHUKAIIMOHE CUCTEME IMPEAY3ME TCXHHUYKE MCPE U
00e30e/111 HeOMXOHE YCIOBE KaKo O CEe OCHTYPalio lbUXOBO OUYBAHE U MPEIY-
NpeInIO Mellakbe W OHeMoryhaBame MPUCTYIa, T€ 1a, Y3 aJeKBaTHY CTPYUYHY
MOJIPIIKY, CIPOBEE AYIUIUPAe, OJHOCHO MPAaBJheHhe KOMHja Ha JIUIY MecTa
TUX ypehaja, Kpo3 mpoleaypy koja obe3dehyje ycknahenocr ca opuruHaIHHM
MPUMEPKOM M EH-ETOBY HENPOMEHJBMBOCT (wiaH 354. craB 2). Bpenna nomena je
u onpenda Koja ce OJHOCH Ha YyBame 3aIUICHCHUX IpeaMera, Koja m3mel)y
ocTajor mpeaBuba aa Kaga cy OJy3eTH eIEeKTPOHCKH ypehaju u pauyHapu, oj
opuruHaia ypehaja u mojaraka noxpameHUX y lbHMa CTBapajy ce KOIuje Ha 01

8 Codice di Procedura Penale (Testo coordinato ed aggiornato del D.P.R. 22 settembre
1988, n. 447), http://www.altalex.com/index.php?idnot=36800.

’y OKBHMpPY HAacloBa TpPH: ,,CPEACTBa 3a MpPUKyIUbame nokasza‘“ Tpehe kmwure, apyro
nornasibe ypehyje nmperpec mpocropuja.
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roBapajyheM Memujymy y TOCTYNKY Koju 00e30elyje moTmyHy caoOpa3HOCT
opurnHana u xomwuje (wian 259. ctas 2. u wnan 260.craB 2). Y ckiany ca 4ia-
HOM 352. ctaB 106HC yKOIWKO je JIMIe 3aTeUYeHO y M3BPIICHY KPUBUYHOT JENa,
Ipe HEro MITO MPUCTYNH MPETPaXNUBaBby PadyHapCKOT/MH(OPMAIIOHOT CHCTE-
Ma, CyZicKa TMoNuIuja je opiamheHa qa npeay3Me TeXHHYKE Mepe y by 00e3-
Oehema opurHHATHUX MOJaTaka U CIpedaBamba U3MEHA WM YHUIITEHa aKo MOo-
CTOje pa3yio3u 3a 0oja3aH Ja payyHApCKH MOJAIM/TIPOTPAMU PEJICBAHTHH 33 UC-
Tpary MOTy OUTH U30pUCaHH/YHUIIITCHU.

YV HInanuju 3aKoH 0 KPUBHYHOM MOCTYIIKY' © HE campiu oapeade o mpe-
Tpecy padyHapa, [1a Ce CXOHO MPUMERBY]y 0apende o mpeTpecy MpocTopHja.

ITopmyzancku 3aKoH 0 KOMITjyTepCKOM KpUMHHATY' 'y umany 15. perymu-
IIe TIPeTpec paju IpeTpare pauyHapcKux rnojaaraka. Kaga je y Toky ucrpare mo-
TpeOHO M3BPIIUTH MpeTpec oApeheHor padyHapa, Aa Ou ce y meMy MpOHAILTH
onpehenu noganm, cyx u3naje Hapeady Kojy KpUMHUHAIMCTHYKA TTOJIUIH]a U3BP-
maBa y poky g0 30 maHa, o yeMy cacTaBJba 3alICHUK KOjH Tpociehyje cymay.
Wnaxk, nonummja moxke u 0e3 Hapeade cy/ia 1a N3BPIIH IpeTpec padyHapa y JIBe
CUTYyaIlje : a) YKOJIMKO IIPUCTAHAK Ja JIUIIC KOje je IprKaall padyyHapa WId o]
YHjOM je padyHap KOHTPOJIOM (a MpHCTaHaK ce JOKyMEHTYje y oAroBapajyhoj
nvcaHoj Gopmu), wim 0) y cioydajy ucTpare Tepopu3Ma Hid IPYTHX KPUBUIHAX
Jenia ca BUCOKMM CTEIIEHOM HACHJba WJIM OPraHW30BaHOCTH WM YKOJIHKO TO-
CTOjU HETocpeIHa ONAacHOCT O KUBOT MIIM TEJIO HEKOT JIIla. Y OBE /IBE CUTYa-
[{je je TOoJHIHja Ty>KHa Ja O BPIIEHY mpeTpeca 0e3 oliarama 00aBeCTH CyI
KOjU TIPOLIEHYje HEOMXOAHOCT OBE PajJiheé U MOXKE je MOHHUIITHTH, OTHOCHO HE
0J100puTH. YKOJHMKO Ce TOKOM BpIIeHa IpeTpeca MojaBu BepoBaTHOha aa Cy
TPXEHH TOJAlU MOXPAmbEeHH Yy IPYyroM pavyyHapCKOM CHUCTEMY WM JIeNly CH-
cTeMa | J1a MM C€ MOKEe 3aKOHUTO MPECTYIHUTH M3 WHHIH]ATHO MPETPAKUBAHOT
padyHapa, mpeTpec ce MOKe MPOUIMPHUTH U Ha Taj APYTH padyHap, YKOJIUKO ce
3a TO MpUOaBH CarjlaCHOCT IIOMEHYTHX JINIIA WIM Hapeaoa cya.

Unan 16. 3akoHa npensuha fa yKOJIMKO ce TOKOM IpeTpeca npoHaly pauy-
HApCKU MOJIAIM KOjU Cy TTOTPEOHU Kao JI0Ka3 3a yTBphHUBamke HCTHHE Y KPUBHY-
HOM TIOCTYITKY, KPHMHUHAIMCTHYKA TTOJIMIHja je oBjlamheHa u3gatoM Hapeaoom
3a MpeTpec Jla Te MoAaTKe 0y3Me. YKOJIMKO ce IMpeTpec BpIIH 0e3 Hapende cy-
Jia, TMOJAIM Ce MOTY Ipe Jo0ujama CyAcKe Hapende OAy3eTH CaMoO YKOJIHUKO TO
HaJIaXXy pa3iio3d XUTHOCTU WJIHM OMACHOCT OJ ryOuTka mojaataka. Omy3nMarme
MoJiaTaka y CBaKoM CJIy4ajy Mopa OZOOpHUTH CyJ Y POKYy oA 72 yaca nHaue ce He
MOTY KOPHUCTHTH Kao foka3. [IpensuleHo je orpannyeme y morjieny oay3uMama
onpeheHnx kareropuja nojaraka. HamMe, ako TOKOM Iperpeca pajy mperpare
padyHapcKHX IojAaTaka Nonuuyja Halje JOKyMeHTe ca JTUYHUM WM HHTUMHUM

19 http://www.boe.es/buscar/act. php?id=BOE-A-1882-6036&m=18&p=20140725&vd=#preambulo.
" http://www.gddec.pt/codigos/code_criminal procedure.html.
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cazpkajeM uuje OM cazHaBame MOBPEAMIIO MPUBATHOCT APKaola padyyHapa MM
tpeher nuna, TH JOKYMEHTH ce Tpeiajy CYAHjH KOjU TOHOCH OAJIYKY O YIOTpe-
Ou TuX TmojaTtaka meHehr OKOJIHOCTH KOHKpeTHOr ciy4daja. [loganm koju ce of-
HOCE Ha BpIICHE MPAaBHUYKUX, MEAUIMHCKUX WM OaHKapCKUX IOCIOBAa MOTY
ce KOPUCTHUTH CaMO Y3 MOIITOBamke OrpaHUueHa Koje mpeasuha 3akoH O Kpu-
BUYHOM IIOCTYNIKY a HPWJIMKOM IIpeTpeca padyHapa Koje KOpHCTe HOBHHAPU
y3uMajy ce y 003up oarosapajyhe oapende 3akoHa o HOBHHApPCTBY. OcuM ToTa,
oBaj wiaH ynyhyje Ha 3aKoH 0 KPUBHYHOM MOCTYIIKY Y IMOTJENy peXuma Ap-
KaBHe, ciTy>kOeHe u mpodecnonanne tajue. [loTpebHn padyHapcku momary ce
0Ily3UMajy Ha TpW HaumHa (YTBphyje ce HAUMH Koju je y HajBehoj MepH oarona-
pajyhu wnm npornopuroHaiaH Ha OCHOBY IPOIEHE OKOJIHOCTH ciiydaja): 1. Pa-
YyHApCKU CHCTEM ca CBOM OIPEMOM, ypehaju 3a CKIaJuIITeHe MoiaTaka u ype-
haju 3a ounTaBame mojaTaka ce OIY3MMajy ca JIMIa MeCTa W TPaHCHOPTY]y Y
(dhopen3nuky saboparopujy; 2. [IpaBu ce komuja camo MOTPEOHUX PavuyHAPCKUX
rmojiaTaka Ha JIMIly MecTa (TipaBe ce JBe KOIWje O KOjUX Ce jelHa mpenaje y
CYZACKHU JETO3UT W OBepaBa JUTHTAIHHM HOTIIMCOM a Jpyra ce mpocielhyje Ha
o0pany y ¢opensnuky nabopatopujy); 3. II[pumMeHOM TEXHUYKUX CpelcTaBa ce
00e30eljyje uHTErpUTET NOJaTaKa, 0€3 KONMUpama WM YKJIamkama IMoJaTaka U3
cucrema; 4. Ykiamajy c€ pauyHapCKW IMOJALM WM Ce oHeMoryhaBa MpPHCTYII
BHIMa y CUCTEMY.

VY Be3u ca BpIIEHEM IpeTpeca paiay NpeTpare pauyyHapcKUX MOJaTaka je u
ywiaH 14. 3akoHa 10 KOM CYJI MOKE€ HapeIUTH JIMILY KOje je ApKajiall padyHapa
WM ¥Ma KOHTPOJIY HaJ BHUM Ja Mpeia, OJHOCHO OMOTYhH KpUMHHAIHCTHYKO]
MOJIMLMj U TIPUCTYI MOTPeOHMM TMoAauumMa (Koju ce oapelyjy y Hapealu). Yko-
JIMKO TO JIMIE 00Mj€ Aa MOCTYIH MO Hapea0H, IPOTHB Hkera Ce MOXKe ITOKPEHY-
TH KPUBHYHU TTOCTYIIAK 32 KPUBHYHO JIEJI0 OMeTama npasje. Hapendoom ce mo-
ry o0aBe3aTy U MPYKaoly TeJICKOMYHUKAIIMOHHX YCIIyTa JIa TIPe/iajy MoJaTKe o
KOPHUCHUKY yciyra, u To: a. [logaTke o BpCTH KOMYHHKAIIMOHE YCIIyTe, TEXHUY-
KHM YCIIOBUMa U Tieproy Kopuihema yciyra; 0. [lonarke o HaeHTHTETy KOpH-
CHHKA, ajpecH, Opojy Tenedona, miahamy yciyre Ha OCHOBY yroBopa ca KOpH-
caukoM; B. [loaTke 0 onpemu Koja je mpeaaTa KOPUCHUKY Ha OCHOBY YroBOpa.
Wnak, 3akon npensuha na ce Ha mpenajy moparaka He MOke 00aBe3aTH OKPH-
BJBCHHU, Ka0 HHU JIMIA KOja HUCY Jy)KHA Ja CBEIOYE Yy KPUBHYHOM MOCTYIKY
ycIe[ mocTojama o0aBe3e yyBama JIpikaBHe, Ciiy)xOeHe U podecruoHaiHe TajHe
(mrTo ce ogHocu Ha oapeheHe npodecuje).

Y @panuyyckoj y cknany ca wiaHoMm 97. 3aKOHMKA O KPUBUYHOM IOCTYII-
ky'? CyjcKa MoJHMIMja BPIIM MPETPEC CTAHA OKPUBIHEHOT MM APYTOT JTHIA 3a
KOje ce CyMma Jia y TIocelly MMa padyHapcKe MOJaTKe KOjU MOTY IMOCTYXHTH
Kao0 JI0Ka3 y KpUBHYHOM TIOCTYIIKY O Y€MY cacTaBiba U3BelTaj. [Ipe omy3uMama

2 http://www.legifrance.gouv.fr/affichCode.do?cid Texte=LEGITEXT000006071154.
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padyHapcKHX Mojaraka, BpIIH ce MPeTpec padyyHapa Ha JIMIly MEeCTa, Y3 MOIITO-
Bamba IMpaBa OKPHUBJLCHOT M JOKyMEHaTa KOjH MPEACTaBIbajy MPO(ECHOHATHY
TajHy. Omy3uMajy ce caMo OHU padyHapCKH MOJAH KOju MOTYy OWTH KOPHCHU
3a yTBphUBame HUCTHHE Y KPUBUYHOM IOCTYIKY, 2 HA OCHOBY 0100pema Cyaa.
[Nomanu ce oxy3uMajy WM Tako IITO ce ypehaj y KOM Cy MoXpameHH U3y3uMa
ca JIMIa MecTa U Tpelaje y CYACKH JIETO3UT WK TaKo IITO c€ in Situ MPaBU KO-
nmyja moTpeOHHUX mojaraka. Konupame ce BpIK y MPHCYCTBY AP3Kaolia MpocTo-
pHje WM JIMIA KOje OH OJIPEIIM WIIU J1Ba cBeaoka. JIuiia Koja MOry aTu KOpuUcHa
obaBemTema 0 (YHKIIMOHUCAKY pauyHApCKOT CHCTEMA Ce 3aap>KaBajy Ha JIUIY
MecTa KOJIMKO je MOoTpeOHO /1a ce paama W3BPIIH, a YKOJIUKO JIHIEe oAdHuje aa
npesia moTpedHe padyHapcKe MoJaaTKe, CyACKa MOJHIUja MOKE Ka3HUTH HOBYA-
HOM KazHoM oj 4500 eypa (wian 98). OmnykoM cyaa pauyyHapCKU MOJAIU YHje
MOCEI0OBAhE WM YIoTpeda Cy HE3aKOHUTH WJIH TPE/ICTaBIhajy OMACHOCT IO OIl-
mTy 0e30emHOCT MOTY ce TpajHo oOpucatu u3 ypehaja koju HuCy mpenatv y
CYJICKH JISTIO3UT. Y CKJIaay ca wiaHoM 57-1, cyzacka mojuiyja je ornamihieHa aa
MPOIIUPHU MPETPEC padyHapa Ha IPYTH PadyyHAPCKH CUCTEM Y TOj MPOCTOPHjU
WIA Ha JPYTOM MECTY, YKOJHMKO C€ MCTOM MOXKE MPUCTYIHTH W3 WHHIUjATHOT
padyHapa, T€ 1a IPUCTYIIH Y BUMA IIOXPABCHUM PEJIEBAHTHUM ITOAaluMa U 1a
WX Komupa Ha oAaroBapajyhu ypehaj.

Hemauku 3aK0oH 0 KpUBHYHOM IIOCTYIKY ~ HE CaJpykH TocebHe oapente o
npeTpecy padyHapa, Hero ce MPUMERY]y OIIIITE OJpende O MpeTpecy MpocTo-
pHja M TIOKpeTHUX cTBapu caapxkane y Onesbky VIII 3akona'!. Vinak, y unany
110. cTaB 3, K0ju ce OTHOCH Ha Mperiieiamke JOKYMEeHTalMje (MCIpaBa) Ha JIUILY
MecTa, HaBeICHO je Jla Ce MPETPEeC eIEKTPOHCKOT ME/Mja 3a MOXPambUBabe M0-
JlaTaka y Tmocey JIMia Koje ce Mmperpeca MOXKe NPOLIMPUTH U Ha MeJuje 3a Io-
XpamuBambe M0/IaTaka KOjU Cy OJ1 HCTOT MPOCTOPHO Y/IaJbeHH, aKO Ce BUMa MO-
e MPUCTYIHUTHU ca TOT Melldja 3a MOoXpamHBamke MoJaTaka, Te ako ocToju 0o-
jazan na he y cynpoTHoM jgohin 10 ryOuTKa TpakeHuX nonaraka. [lomamu koju
ce TOM MPWIKKOM TpoHal)y, a MOr'y OMTH OJ1 3Ha4aja 3a HUCTpary Mory ce omays3e-
1 paau obe3dehema. Kako cy pauyHapcku rmojany uU3jeIHa4CHU ca UCIpaBaMa,
MOTPEOHO je yKa3aTh Ha 00aBe3y JIMIa, KOje APXKH HpPeAMETe KOjU MOTY OUTH O
3Hayaja Kao JI0Ka3 3a KPUBHYHHU IMOCTYIAK, ]a X HA 3aXTEB OpraHa Mpeaovu u
npejia, a ako TO He YYHHH, peaMeTH he ce MPUBPEMEHO 0/Iy3eTH Ha OCHOBY OJI-
Jyke cyaa (y M3y3eTHUM OKOJHOCTHMA TO MOTY YUYHHHUTH W TMOJHUIH]ja B TY)KH-
JalITBO, aJlM Cy O TOME Jy)KHHM J1a 00aBecTe Cyl y poKy oxa 3 nmana). Jlume koje
on0uja 1a mpeza mpeaMeTe ce MOXKe Ka3HUTH MPEKPIIajHOM Ka3HOM HIIM Mepa-

13 http://www.gesetze-im-internet.de/englisch_stpo/englisch_stpo.html#p0430.

' Oraj onemak ce OTHOCH Ha PEryIHCame Oy3MMarba MPEMETA, HA30p TENEKOMYHHKAII-
Mja, KOMIjyTEPCKO CpaBHBame JHMYHMX [O/aTaka, KopHilheme TEeXHUYKHX CpeJcTaBa, KO-
puihere NPUKPHBEHUX HCTPAXKHUTEhA U PETPECaIbe.
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Ma Koje ce MpHMEeHYjy MpeMa JIiuMa Koja 010ujajy na ceenode. Haume npema
JTUIAMa CyJHja 3a MPETXOJHH IMOCTYIaK MOXE OJPEIUTH 00aBe3y CHOIICHA
TPOILIKOBA HacTanuX 300T TakBOT 0A0OHWjama, HOBYaHY Ka3Hy, a aKo je He IUIaTH,
U 3aTBOp (MOXE ce Ka3HWTH 3aTBOPOM Kako OM MPHCTao Ja CBEAOYH, a 3aTBOP
HE CMe TpajaTH IyXe OJ BpeMEHa Tpajara MOCTYIKa, HUTH JyXe OJf IECT Mece-
IIM) y3 HallOMEHy Jla KaJ ce€ UCKOPUCTE CBE OBE Mepe, HOBUAHE Ka3He ce HE MO-
I'y TIOHOBO OJIPEJIUTH Y UCTOM TOCTyNKy. O0aBe3a mpeaBarma npeaMera He OJ1-
HOCH Ce Ha JIMIA KOjH MMajy TpaBo 1a He cBeoue (BuA. wian 52 u 53'%). Ox
M0jeIMHUX KaTeropHja JINIa HHje HO03BOJHEHO HHU OMy3WMame MpeaMeTa JOKIIe
TOJI ce KOpHCTE TIPaBOM J1a He cBeAoue (BUA. wiaH 97. craB 4), omHOCHO oapele-

HHX BpCTa MpeaMeTa’’, ajid je M y OBHM CIIydajeBHMa OLy3HMAare JI03BOJHEHO
aKko je mcTo, yBakaBajyhm ocHOBHa mpaBa W3 wWiaHa S.ctaBa 1. pedeHuie 2.
VYcraBa, cpa3MepHO 3Hauajy MpeaMeTa W pasjalliibaBalby YMICHUYHOT CTarba
WA ce MeCcTo OOpaBKa YYWHHOIIA HE MOXKE Ha JPYTd HAYWH YTBPAMTH WX OU
yTBphUBame OWIO OTEKaHO. Y MOTJIEAY 3alITHTE MOJaTaka KOjH CE CPaBmbY]y,
BaXKHE cy ojpende koje onpehyjy TpeTrman nonaraka. Hawme, ako cy mopanu
nmpoclieheHr Ha HOCHOIIMMA TOJIaTaKa, UCTH CE MOPajy BPATUTH OJMAaX HAKOH

5V cknamy ca wmamoM 52. mpaBo na obHje cBemouere WMa: 1. NI ca KojoM je
OKpPHBJBCHU BEPEH, OJHOCHO ca KOjUM je pazMeHno oOchame 1a CTynu y KHBOTHY 3ajeHHIY; 2.
OpayHHu JApYT OKPHUBJHEHOT, YaK M HAKOH IpecTaHka Opaka; 2a. BAHOpaYHU JPYT OKPUBJEEHOT, YaK
U HaKOH TpecTaHKa BaHOpauHe 3ajeHuIle; 3. CPOAHMK OCYMILHYEHOT MO KPBH Y IIPABOj JIMHUjH
110 OWITO KOjer cTemneHa, y moboYHOj IMHUjU 10 Tpeher cTemneHa, a mo Ta30MHU 10 JPYTOT CTEeTeHa.

16 [IpaBo 1a on6ujy cBenoueme nMajy 1 cieaeha smra: 1. BEpCKH CIyKGEHHK 0 OHOME IITO
My je MOBEPEHO WM je Ca3Hao y CBOjCTBY HMCIOBEIHHUKA; 2. OpaHWIIAIl O OHOME IITO MYy j€ TO-
BEPEHO WM je ca3Hao y 00aBJbamy CBOT 3aHMMama; 3. aJIBOKATH, aIBOKATH 3a IaTeHTE, HOTAapH,
HE3aBUCHU peBU30pH, oBnamheHe pauyHoBole, MOPE3HU CaBETHUIM M MyHOMOWHHMIM, JieKapw,
CTOMATOJIO3H, NICHXOTEpAIeyTH, IeYHjH NICUX0oTepaneyTH, GpapManeyTs 1 6aduie o YnmbeHnIIaMa
KOje Cy UM IOBEpEHe WM Cy Ca3HAJIM y 00aBJbamby CBOT 3aHMMarma; YWIAHOBH aJBOKATCKE KOMOPE
UMajy MCTH DAHT Kao aJBOKATH; 3a. WIAHOBH WM OBIAIINEHH MPEACTABHULM JIMIEHIUPAHOT
CaBETOBAJIMIITA, Y CKJIaAy 3aKOHOM O KOH(IHMKTY TpyaHohe, 0 OHOME IITO UM j€ TIOBEPEHO HIIH
Cy ca3Had y 00aBJpamy CBOT 3aHUMama; 30. CAaBETHHIN 32 NMUTamka 3aBUCHOCTH OJf HAPKOTHKA Y
CaBETOBAIMILTY KOj€ j€ JIMIEHINPAHO WM OCHOBAHO Ol CTpaHe NP)KaBHOT OpraHa MM MPaBHOT
JIMIA, yCTaHOBE WK (OHAAIHMje, O OHOME IITO MM je IOBEPEHO WM Cy Ca3HalM y 00aBJbaby CBOT
3aHMMama; 4. ywiaHoBu [lapnamenta, CaBe3He ckynmTuHe, EBpOIICKOT mapiaaMeHTa WM MOKpaj-
MHCKOI' ITapjlaM€HTa O JIMuMa Koje Cy uM y CBOjCTBy YJIaHOBa THUX OpraHa IOBEPUJIC YHNEHCHUILIC
WJIM KOjHMa Cy OHE MOBEPHIIM YHICHMIIE, K0 M O CAMHM THUM YMEEHULIAMA; 5. IHIa Koje npode-
CHOHAJIHO Y4YECTBYjy HJIM Cy YYECTBOBAIM Y MPHUIIPEMH, HU3paJyl WIH IIHMPEHY ITaMIaHUX MaTe-
pujana, y pagro u TB emucujama, QuiMcKuM U3BeITajuMa WM HHPOPMATHBHUM I KOMYHHK-
aIijCKUM cTy)k0aMa Koje cirye HHPOPMHUCAY WITH CTBapabhy MI-EHha.

"7 Huje 103B0OJbEHO Oy3MMAR-€ HOCUJIALIA AyHO M BUIEO CHHMAKA M HOCHJIALA MOJATAKA,
CIIMKa U JIPYruX WIYCTpalyja Koja ApiKe JHIa Koje MpoGeCHOHAIHO YUeCTBYjy WIH CY Y4ecTBO-
BaM y NPUIPEMH, M3paadl WIN IIUpey IITaMIIaHUX MaTepujajia, y pamuo u TB emwucujama,
(GUIMCKUM H3BjEINTajUMa WM MHPOPMATUBHUM HIM KOMYHHKAIMjCKHM CIy)X0ama Koje CIryxe
UH(DOPMHUCALY WU CTBAPABY MIbCHha
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OKOHYAama CPaBIH-HMBAGE, a IMYHH MOAAIH KOJH Cy MMPEHECEHH Ha JIPyTre HOCHOIE
nojiataka, Mopajy ce oJMax W30pHcaTH YuM MpecTaHe MmoTpeda 3a ’bUXOBUM KO-
punthemeM y KpUBUUHOM mocTynKy. OcUM Tora, HaKOH 3aBpIlIeTKa Mepe 00aBe-
IITaBajy Ce JIPXKaBHU OPraHU KOjU Cy HAJICKHU 32 HAJ30p HaJ MOIITOBAHEM
MpPOIKCA O 3aLITUTH MOJaTaKa.

Xonanocku 3aKoH 0 KPUBMYHOM MOCTYNKY'® ypehyje mperpec pauyHapa
Mely onpenbama KojuMa ce peryJuiie nIpeTpec MpocTopuja U MpeTpec Ipyrux
npeamera. Pasnukyje ce cutyanuja y K0joj padyHapy NpHUCTYyIa UCTPAXKHH Cy-
I¥ja ol CUTYyalyje y K0joj TO YAHH jaBHH TYKHJIall, IITO je IpeAMET oapeheHnx
OrpaHHyYeHa. Y Clly4ajy MOCTOjamba CyMEbE JIa j& M3BPUICHO TEHIKO KPUBUYHO
JIeNo, Tyxuial Moxe yhu y OWiio Kojy mpocTopHjy (OCHM MecTa CTaHOBambha)
0e3 carjJacHOCTH JpXKaola MPoCTopUje. Y XUTHUM CIIydajeBUMa jaBHH Ty KHJIAIl
MOXeE 3a TO JIa OBJIACTU U CBOT 3aMEHHKA, & Y OCTAJIUM CIIy4ajeBUMa j€ TO MOTY-
he camo Ha OCHOBY 0J100pEH-a UCTPAKHOT CyJIIHje, HA MTUCAHU U 00Pa3I0KEHH
npemior Tyxuona. Unan 125u perynuiie npetpec mpocTopuja y musby 0oe30e-
hemwa pauyHapcKHX MojaTaka Koju Cy IoXpameHu Ha ypehajy Koju ce Hana3u y
TOj MPOCTOPHjHU, TAKO IITO C€ MOJMIHMja oBiamihyje na mpeay3Me Mepe paau
crpedyaBama ryOuTKa, omrehema UM U3MEeHe 1MoIaTaka Koju ce uMajy Oy3€eTH,
a JI0 T0JIacka MCTPaXXHOT CyArje (WIH jaBHOT TY)KHOIa) KOJH Cy OBIAITheHu Jia
BpIIIE TIPETPEC MPOCTOPHje. 3aKOH MPOIHUCY]je 1a ce TIOKPETHE CTBAPH MOTY O[Iy-
3€TH YKOJHKO Cy IMOTpeOHe 3a KPUBUYHH MOCTYIIAK, a IITO CE THYE OTy3UMarbha
padyHapa U JpyTHUX eNeKTPOHCKUX ypehaja koju caapike elneKTpoHCKE J0Kase,
UCTHU CE€ MOTY OJy3€TH, ajli OBJIAIIherhe 32 0Jy3UMarbe He Cap Ky oBnamheme
nperieqama u Kopuiihema padyHapa WM KONUpama Mojaraka, Hero ce 0/1y3H-
Mambe BPIIM y IMJbY OJHOLICHA y 1a00paTopHjy pajau Mperiiesia o cTpane ¢o-
pensuuapa. /la Ou ce Morao mperiegatd padyHap paad yodaBama IPHCYCTBa
ro/iaTaka MmoTpeOHNX 3a KPUBUYHH TOCTYIIAK, HAJIIPe je MOTpeOHO 00e30euTH
NPUCTYII MECTY Ha KOM C€ padyyHapCKH CHCTEM HallasH, a 3aKOoH ozpehyje Ko, y
KOjUM CITy4yajeBHMa U TI0 KOM OCHOBY je oBJalIheH Jia MPUCTYIU cucteMy. YnaHn
125j npensubha MoryhHOCT &1a ce mpuIIMKOM MpeTpeca padyHapa MPUCTYIHU ca
UM TTOBE3aHUM pavyyHapoOM KOjU ce Hajla3H Ha JIpPYyroj JOKaIWju pajau MpoHa-
Jacka JIoKasa Koju cy ,,0lpaB/IaHo MOTPeOHU" 3a yTBphHBame HCTHHE, a YKOJIH-
KO Ce TaKBH JioKasu rpoHalyy, ouu ce 00e30elyjy, oqHocHo konupajy. Ha ocHo-
By openOe wiaHa 125k Moxe ce o0aBe3aTH JIMIIE 3a KOje Ce MPETIOCTaBIba Jia
UMa Ca3Hamba O NMPUMEHEHUM CHIYPHOCHHM Mepama y padyyHapCKOM CHUCTEMY
Jla TIpYy’XH 00aBelITeHha O TOME, OJIHOCHO Y CIIy4ajy eHKpHIuje aa oMoryhu
MPUCTYN TojanuMa. MeljyTum, U3pUYUTO je HaBEJCHO Jia c€ OBAaKO HEIITO He
MO HapeIUTH OKPHBJHEHOM HHTH JIUILY KOje je y CKIaxy ca 3aKkOHOM 0ciio00-
heHo mykHOCTH cBeoYeHa (y MOTJIey Iy)KHOCTH YyBama MpodecrHoHanHe Taj-

'8 http://www.wetboek-online.nl/wet/Wetboek%20van%20Strafvordering html.
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He). Mcro Tako, y unany 1251 je HaBeJeHO a ce He MOTY OJy3eTH padyHapCKu
MoJIally KOje Cy y padyHap yHena jnna (Wik y ’UXOBO UME) ca Ty)KHOIIhy dy-
Bama npodecronamHe TajHe (Ip>KaBHU CITY)KOSHUITH, jaBHU OCIICKHUIIA, MEIH-
LIMHCKO 0c00Jbe), OcUM aKo He Oyay ocimobohenn te myxHoctu. Takolhe je peme-
BaHTaH wiaH 1250 xoju mpensuha ga ce mpuivkoMm mperpeca ypehaja 3a ayTto-
MaTcKy o0pajy, IpeHOIIekhe M CKIAIUINTehE ToaTaka NpoHal)y momanu Koju
yKa3yjy Ha U3BpLICHE KPUBUYHOT Jella, jaBHU TYXKHUJAIl, OAHOC HCTPAXKHU CY-
nvja (y ¢asu mpeTXoHOT caciyllamka) MOXKE OJUTYYUTH Ja C€ TakBH HOJalu
yUMHE HEAOCTYIHHM JIOK je TO MOTPEeOHO Ja ce CIpedH JOBpILCHE WM MOKY-
11aj APYror KpUBUYHOT Jefia, IPU YeMy UYHIbEHe HEJOCTYIHUM MOApa3yMeBa:
npeny3uMame Mepa paid ClpedaBamba KOPHUCHHKA ayToMaTcKor ypehaja mmm
tpeher nuIa fa ca3Ha 3a MOCTOjamke TaKBUX I0JIaTaKa, OJJHOCHO Jia C€ OHEMOTY-
hu muxoBo kopuinheme, Ka0 y yKiamame TUX HojaTaka u3 ypehaja (y3 mper-
X0JHO 00e30eheme momataka 3a morpede KpUBUYHOT Mmoctynka). OcuM Tora,
npenBuleHO je J1a ce, YKOJIMKO j& MPETPeC pe3yITHPao KOMUPAmEeM M0oaTaka, o
ToMe o0aBelTaBajy mTo je mpe Moryhe (oOaBemTaBamke ce MOXKE OUIOKHTH Ha
OCHOBY OJUTyKE HCTPAXXHOT CY/Hje YKOJIHKO O OHO YIPO3WIJIO KPHBUYHH ITOCTY-
MaK) y MrcaHoM oOnmuKy cneaeha nmuma: OKpUBIbEHHU, KOHTPOJIOpP TOJaTaKa, JIp-
JKaJall IpoCTopHje Y KOjoj je BpIIEH MpeTpec. 3aKOH CaApP KU U 0apendy KojoM
ce, paJH 3alITHTE NMPHUBATHOCTH JIMIA KOja cy HoroheHa OBOM MeEpOM, IPHKY-
IUbEHU TOJAIM YHUIITABAjy, YUM CE YTBPIH Ja NPHUKYILUBECHH MOJAU 0 KOjUX
ce JOIUIO MPETPecoM padyHapa HUCY BHIIE IMOTPeOHM 32 KPUBHUYHY HCTpary,
OCHM YKOJIMKO jaBHHU TYXXHJIAll HE TPOLECHHU Ja OM OMIM KOPHCHHM 3a HCTpary y
IpyroM mpenMety (wiaH 1251H).

Y @unckoj je nperpec pauyHapckux ypehaja perynucaH y OoKBHpY IOTJIa-
BJba 8. 3aKOHA O Mepama MpolecHe NpuHyae' (Taunmje wiaHoBuMa 20-23) Kao
npeTpara HojaTaka Koju Cy NOXpameH! Yy padyHapy, APYrOM TEXHUYKOM Cpel-
CTBY WM MH()OPMAIIMOHOM CHUCTEMY Yy BpeMe Mpely3uMmama paime. [Ja ou ce
npeTpara mojaraka U3BpIIMIa MOTPEOHO je Ja Oyay UCHyHEHa J1Ba MaTepHjal-
Ha ycjoBa: 1. Jla MOCTOjU Pa3iior 3a CyMibY Ja je€ M3BPLICHO KPUBHYHO JEJO0 32
Koje je Moryhe u3pehu ka3Hy 3aTBOpa 01 HajMame 6 Mecely; 2. Jla ce MOXe
MPETHOCTABHUTH Ja MpeTpara MoXe JOBECTH J0 MPOHATaXKeHma TIOKyMeHaTa Win
MojIaTaKa Koju c€ MMajy OJy3eTH 3a MoTpede KPUBUYHOT MOCTYNKA. YKOJIHUKO CY
UCIYH-CHH OBH YCIIOBH, OpPraH KOjH je oBiamfieH Aa Hapedd JHIIeHe cinodonae
(Ha ocHOBY wiaHa 9. 3akoHa), oBjaiiheH je ¥ J1a u3ja Hapea0y 3a nperpary Io-
JaTaka rnmoxpameHux y ypehajy. Omiyka KojoMm ce ogo0paBa BpIICHE MpeTpeca
pocTopuja Moxe Ja o0yxBarTa U MpeTpary TeXHHYKHX ypehaja u nnpopmanmo-
HUX CHCTEMa 3a KOje ce MPETIOCTaBiba /1a Cy Y NPOCTOPHjH. Y TOM Clly4ajy ce
MpUMERY]Y CBe opea0de 3akoHa Koje Bake 3a mpeTpec cTaHa (oapeheHe mpotie-

19 http://www.finlex.fi/fi/laki/kaannokset/2011/en20110806.pdf.
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oype W mpucycTtBo onpeheHux nmma y cmuciay wiaHoBa 5-13 u 19. 3akona).
[Iperpara ypehaja ce Moxe M3BpPIIMTH U Aa OM ce ypehaj BpaTHO BIACHUKY,
YKOJIMKO TIOCTOjJH CyMEba J1a je OJy3eT O] TOT JIMIA Y BE3W ca M3BPLICHEM KpH-
BuuHOT fena. [Iperpara monmaraka ce, o MpaBWiTy, BPIIX Ha JIMITy MECTa, a YKO-
JIUKO je HUje Moryhe W3BPIIUTH Ha JIMIy MECTa, TOJNUIHMja MOXE OLy3€eTH ype-
haj. Jlue xoje mocenyje wim odpalyje nHMHOPMAITMOHU CUCTEM je JY)KHO Jla Ha
3axXTeB OpraHa MOCTYyNKa Npyxxu uH(opMainuje morpedHe 3a crpoBoheme mpe-
Tpare mojaraka caap>kaHux y ypehajy (o uemy ce JHIly MOXKE Ha HETOB 3aXTEB
u3gatu notepaa). OBakaBa o0aBe3a ce HE MOXKE HAMETHYTH OKPHUBJHEHOM HHTH
JTUIIMa KOja y CKJIaay ca 3aKOHOM MMajy TpaBo, OAHOCHO 00aBe3y Aa onoujy
cBefoUeme (y CKIIaIy ca IMorjaBbeM 7, diaHoM 3, cTaBoBuMa 1. u 2).

VY 3akoHy 0 KpUBHYHOM TOCTYIKY Jlemonuje je y 4unany KOjH peTyJIHIle
Bpieme yBuhaja (wian 160) HaBeACHO Ja YKOIMKO Ce TOKOM BpIlema yBuhaja
MojaBH MOTpeda Ja ce M3BPIIM MPETPEC MPOCTOPHjE WIIH MPEaAMETa, TO je MOTy-
he camo y ckiamy ca oapen0OM Koja peryJviie BpIICHE NpeTpeca, 3a IITa je
noTpedHO omoOpeme ucTpaxHor cyamje. Mcerpaxnu cynuja Hapelyje mperpec
crcTeMa 3a ayToMaTrcKy oOpajy mojaTaka (Mid Aejia CUCTeMa) YKOJIUKO HOCTO-
ju BepoBatHOha Ja ce y cucTeMy Hajaze eJIEKTPOHCKH JJOKa3H (a TO Cy Y CMH-
ciny wiana 136. uadopmarmje o oape)eHUM YumbECHUIIAMA Y €JICKTPOHCKOM 00-
JIUKY Koja je oOpaljeHa, moxpameHa WU ce MMPEHOCH Yy ypehajuma Wiiu CUCTeMH-
Ma 3a ayTOMaTcKy oOpamy monartaka). M3puuauTo je mpensuleHo aa ce mperien
cCHCTEMa 3a ayTOMaTCKy oOpajy IojiaTaka He BPIIH Ha JIMIy MEeCTa, Hero Jia ce
cucTeM (WM HBETOB JIe0) Oy3MMa, Ha Ha4MH J]a Ce HE M3MEHU MHTETPUTET I10-
naraka koje canpku (wian 160. cras 6). Y ckiany ca wianom 219. nperpec pa-
YyHapa ce BPIIM pPaJy IpOHANAKeHma MMOXPAmbEeHUX padyyHApCKHX Iojaraka W
OCTBapHBamba NPUCTYIIAa TUM TI0/IallMMa, a MOryhe je OpeIuTH U YKIamhame O1-
pehennx mosmaTaka O0e3 3Hama JIMIA KOje je BIACHHUK WX JpKayal] CHCTeMa, Kao
U TIPaBJbEHH-E KOMMja MOJaTaKa U CUCTEMa y HEIMHU. Y KOJIHMKO NOCTOjH MmoTpeda
3a MPHUCTYN MOoJaIMa KojuMma je Moryhe IpHCTYNHTH MPEeKO CHCTeMa KOjH je
npeMeT MpeTpeca, NoNuirja je opiamheHa aa To y4uHU M 0e3 HOBE OJUTyKe
uctpaxHor cynuje. [lomumnuja MoXke HapeAUTH JIMIY KOje je BIAaCHHUK WU JprKa-
a1 eJIEKTPOHCKOT MH(POPMAIIMOHOT cUcTeMa (2 TO je ¥ (U3WYKO M MPaBHO JIUIIE
Koje oOpal)yje, CKIaAMIITH WM NMPEHOCH TOAATKE y €JIEKTPOHCKOM HH(pOpMa-
IIMOHOM CHCTEMY, YKJbydyjyhu M mpykaomna yciiyra eJIeKTPOHCKUX KOMYHHUKa-
Mja) Ja npeay3Me CBe HEONXOJHE pPalmbe J1a ce 0YyBa MOTIYHOCT oApeheHux
padyHapcKHX To/aTaka 3a NoTpede KPUBUYHOT MOCTYIKA, KA0 U HEAOCTYITHOCT
THUX MOJ[aTaKa IPyruM JHIUMa, U TO 3a repuox 1o 30 raHa, Koju ce MOXKe Mmpo-
Jy’)KUTH 32 JOII TOJIMKO HAa OCHOBY OJUTYKE MCTPaKHOT cyauje. Takole, momumu-
ja MOXXe HapeJMTH JIMIly KOje Hajariena (pyHKIMOHUCAkE padyyHapCKOT CHCTeMa
M 00aBJba 3aJaTKe y Be3u ca 00pajioM, CKIIaIUIITECHEM HIM IPEHOCOM I0/Ia-
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Taka y CHCTEMY Jia TIpyXKu HH(pOpMannje moTpedHe 3a Mpery3uMame IpeTpeca,
Kao ¥ Jia mpeAy3Me HEONMXOAHE TEXHIHUKE Mepe J1a CE OCUTypa HHTETPUTET pady-
HApCKUX I0JlaTaKka, a HapOYHTO Ja CE Y4YMHE HEJOCTYMHHM Tpehum Iumuma.
OcumM Tora, Ta n1una ce 00aBe3yjy Ha AY>KHOCT J1a Kao TajHy 4yBajy YHHCHHILY
Ja ce Ipeay3uMa IpeTpec, Kao U Ha MOCJIeAUIIE HeIOCTYIama M0 UCTOj.

Mebhy noceOHUM JOKa3HUM palmbaMa 3akoHHK y uiaHy 215. npensuba u
KOHTPOJIy INOJaTaka KOju Cy IOXpameHU y CHCTEMHMA 3a ayTOMaTrcKy oOpany
nojaraka (Tauka 3). OBa moceOHa J0Ka3Ha paamba MOXE OJPEAUTH Y TMOTIEIY
NAKIINX, TEUIKMX ¥ HAPOUMTO TEUIKMX KPUBHUHMX Jena’’, paju MpHKYIIbamba
camMo OHUX MH(opManHja MOTPEOHUX 3a JOKA3UBAkbE YMIHEHUIA Y KPUBHYHOM
MOCTYIIKY 332 KOHKPETHO KPUBUYHO JIEJI0 WM 33 JIO0Ka3UBaKE APYror KPUBUYHOT
Jlena 3a CIIpedaBam-e HEMOCpPEeJHE M 3HadajHe TPETHE M0 jaBHY 0e30emHocT
(unman 211). KpuBnuHa nena moBOJOM KOjUX C€ MOXKE OAPEAWTH OBa Paama Cy
CBa 3a Koja je Moryhe ompenuTn Ka3Hy 3aTBOpa OJ HajMame TPU Mecella, TaKo
Ia 3aKOH OBY pajmy TpeTHpa Kao noceOHy He ¢ 003MpPOM Ha TEKUHY KPHUBUY-
HOT fena, Beh 3aTo mTo Cy mpuKpuBeHe, OTHOCHO BpIlle ce 0e3 oOaBelTaBama
JIUIIa Ha KOje Ce OJHOCE.

VY nmpouecHoM 3akoHOnaBTCBY Hopeeuike ce Ha peTpec pauyHapa IpuMe-
Y]y TeHepaHe ojpeade o MmpeTpecy MpocTopHja’ a camo jefHa ompenda ce
M3PUYHATO OHOCH Ha mpeTpec ypehaja u cucrteMa 3a ayTOMaTCcKy oOpamy moja-
Taka (wian 199a) xojoM je mpeaBuheHO Ma Ccy cBa JuUIla KOja UMajy KOHTPOIY
HaJl CUCTEMOM JYy’KHa J1a Ipyke 00aBelITeha HeONX0AHA 32 MPUCTYI MOJalH-
Ma TIOXPambECHUM Y BHMa, jep Ce y CYHNPOTHOM IMPOTHB HBHX MOXE IMOKPEHYTH
MOCTYTIAK 32 KPUBHYHO JIEJI0 OMETama MpaBJie.

VYV Benukoj bpumanuju y cknagy ca IpyruM OJI€JbKOM 3aKOHA O MOJIUIU-
jU M KPMBHYHONPOLECHHM JOKA3HMM pajlmbaMa’ MOJNMIM]a MOXKE TPaKHUTH O
CyZa JOHOIIEHE Hapende 3a MpeTpec YKOIMKO II0CToje BepoBaTHONha oapelheHor
cTerieHa (OTpaBIaHM Pa3Jio3| 3a BepoBame: reasonable grounds for believing)
Jla je U3BPIICHO KPUBUYHO JIEJI0 3a Koje ce Moke nmoauhu ontyxHuna (indicta-

2 Kpusnann 3aKkoH onpeljyje KaTeroprje KpHBHYHKX Je/a, TAKO IITO CY Marmbe 030HIBbHA
OHa KpUBMYHA JieJia 3a Koje je moryhe nspehu xaszHy 3aTBopa o 3 Mecena 10 3 ToJuHe, TEIIKa Cy
OHa KpUBUYHA Jeja 3a Koje je Moryhe m3pehu kaszHy 3arBopa ox 3 mo 8 romuna, a HAPOUUTO Te-
IIKa Cy KpMBHYHHX Jiena 3a Koje je Moryhe uspehn kasHy 3aTBOpa OJ HajMame 8 rofdHa MM
JNOXXUBOTHY KazHy. Bun. wman 7. K3: http://www.knab.gov.lv/uploads/eng/the criminal
law2014.pdf.

2! Buz. wnanose 190-202. http://www.ub.uio.no/ujur/ulovdata/lov-19810522-025-eng.pdf.

2 Police and Criminal Evidence Act 1984, http://www.legislation.gov.uk/ukpga/1984/60.
Ha ocHoBy oBor 3akoHa noHer je [IpaBmiHHK 0O mpeTpecy MpOCTOpHja U OAy3MMamy IpeaMeTa
(Code of practice for searches of premises by police officers and the seizure of property found by
police officers on persons or premises) KOjuUM ce TPELU3UPA]y PENEBaHTHE ojpende 3aKoHa, amu
ce HHUjeJHa H3PUYUTO HE OJHOCH Ha mpeTpec pauyHapa. Bupa. https://www.gov.uk/ govern-
ment/uploads/system/uploads/attachment data/file/117591/pace-code-b-2011.pdf.
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ble offence), na ce y onpeheHoj nmpocropuju Mory npoHahu npeaMeTH o1 3Ha4a-
ja 3a uctpary KpUBHYHOT Jejia KOju MOTYy OWUTH pelieBaHTHH JOKa3H, a Ha Koje
ce He OJIHOCE 3aKOHCKE MPHUBHIIIETHjE WIIN Ce He IPUMEY]y ToceOHe mpoteaype
(aman 15). YKOIWKO Cy UCHYH-€HU HaBEACHH YCIIOBH, CyJl OBJaImnyje MoIUInjy
na yhe y oapehene mpocropuje, U3BpIn mpeTpec U oay3Me oapehene mpeamere
(unan 16). Mory ce ofy3eTu npeAMETH y BE3H Ca HAaBEJCHUM MJIH OMIIO KOjUM
JIPYTAM KpUBUYHHUM JIEIOM, KA0 M MPEIMETH 3a KOje MOCTOjU OMAacHOCT Aa Oyau
U3MEH-CHHU, U3TYOJbeHU WK yHumreHu (wian 19.craB 3). Cnenehu cras ce on-
HOCH Ha MpOLIMpenE OBNaINena Ha OAy3MMamke KOMIIjyTepH30BaHUX HHDOp-
Marja. Hamme, m3puanTo je HaBeneHO jAa jiwie oBiIamheHo a M3BPIIX Tpe-
Tpec MPOCTOPHje MMa MPaBo | J1a 3aXTeBa Ja ce HH(]pOopMaIje caayBaHe y eleK-
TPOHCKOM OOJIMKY, a KOje Cy CaJp)KaHe y pauyyHapy M KOjuMa ce MOXKEe IPHUCTY-
UTH U3 pocTopuje oOyxBaheHe HapenOOM 3a IpeTpec, MPeaajy Yy BUIJFUBOM H
ONMUIIJBUBOM OOJIMKY MOJO0OHOM J1a Ce M3y3Me Ca JIMIa MecTa WiH y OOJHKY U3
KOT C€ MOXE MPOBECTH y BUJIJBUBY U YUTIHHBY POPMY, YKOJIHMKO TIOCTOjU OMPaB-
JlaH pas3yior Jia ce Bepyje Ja MpeAcTaBibajy I0Ka3 32 KPUBHYHO JEJIO MOBOAOM
KOT' Ce BPIIH TPETPeC WM OWI0 KOT JPYror KPUBHYHOT JieNia WIH Cy HaCTaId
M3BpIIeHEeM OniIo Kor kpuBW4HOT aena (wiad 19. cras 4). [Ipenmern ce omy3u-
Majy paau (opeH3uuke oOpanae 3a moTpede kopuinhema y MOCTYIKY Tpes Cy-
moMm (wran 22. ctaB 3).

Tpehnu neo 3akona o ypehemy ucrpaxuux opnamhera” nocsehen je mo-
CTyNamy ca padyyHapCKUM MoJaluMa 3alITHNeHUM EHKPHIIUjOM, & KOjU Cy
MPHUKYIIJEEHU UM Y BE3W ca MPETPECOM padyHapa WM Y Be3H ca IMPecpeTameM
KOMYHUKAIIHja KOj€ Ce OCTBapyjy MPEKO MpyKaala ycliyra eJIeKTPOHCKUX KO-
MYHHUKaIHMja. YKOJIUKO MOCTOjU BepoBaTHONha (y BHIY ONpaBIaHUX pasjora 3a
BEpOBamkE) J1a JIUIE TIOoCeayje KIbYd 3a €HKPHIIIHjY KOju oMoryhaBa mpHCTyII
3amTHheHnM padyHapcKUM NOJIaliMa, TIOJHUIIMja MOJKEe 3aXTeBaTH Jla OTKPHje
TE€ IMOJIaTKe, YKOJHMKO je TO MOTPEOHO M HEOIMXOJHO 3a OCTBapuBame ojapele-
HUX IHJbeBa (M3Mel)y ocTanor, ¥ paau OTKPHBama M CIPeYaBarkba KPUBHYHHUX
Jesia) a TH MOoJaly ce He MOTY NPUKYIHUTH HM Ha KOjHU JAPYrd HauwH. Jlumy
KOje oJ0uje Ja MOCTYIU MO 3aXTEeBYy, MOXe OUTH onapel)eH 3aTBOp y Tpajamy
10 2 rogune’*.

Y CA/] cynuja niperiiefia JOKYMEHTAIHM]y KOJy TPEKO TYXXKHJIAIITBA J0CTa-
BJba MOJIMIIMja Y BUIY TPEJIOra 3a M3/laBambe HAJIOTa 3a MPETpec, Te MPOoIeHY]je
Jia U 1ocToju BepoBatHoha (probable cause) na ce y oapelhieHOM padyHapy Ko-
ju ce Hanas3u Ha oapeheHom MecTy Mory npoHahu oapel)eHr AUTHTAIHN JOKa3H.
VYKOIMKO CyJHja MPOIEHU Ja Cy UCIYHEHU CBU MOTPeOHU QOpMAaNHU M Mare-
pUjaHK YCIIOBH (I0BOJbAH CTEIeH oapel)eHoCcTH 1 BepoBaTHONA), M3/1aje HAJIOT

2 hitp://www.legislation.gov.uk/ukpga/2000/23/contents
?* Bux. umasoBe 49-56.
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3a MpeTpec padyHapa pajd MPHKYIJbamka MOJaTaka MOXPambeHUX Y EJEKTPOH-
ckoM 06muky (Warrant Seeking Electronically Stored Information™). Hanor
opnamhyje HaJUIe)KHU OpraH Ja oxy3Mme ypehaj wiu Ja oly3me Wil Komupa mo-
JIaTKe TIOXparmbeHE y EIeKTPOHCKOM OOJIMKY, & OCHM TOTa, YKOIIMKO HHje Jpyra-
ymje oxpeheHo, HaMOr caapku M oBNaImherme 3a HAaKHAIHHU TpPETIIe]] OAy3eTor
ypebhaja. ¥ morneny msmaBama Hajora 3a IpeTpec padyHapa, MehyTHM, ocuM
MOMEHYTHX YCIIOBa, MOjeANHU CYJOBH Tpake OJ TY)KWJIAIITBA HCIYHEHE J10-
JIATHUX YCJI0BA MPE H3/aBak-a HANOra 3a MPEeTPec pauyHapa™, i TO Ja Ce caria-
cu, u3Mel)y ocranor, 1a ce oxpuie ox MoryhHOCTH TIo3uBama Ha T3B. plain view
doctrine’’ xao u ma nperpec pauyHapa He 06aBJbajy MCTA JIMIA KOja BpIIE Hpe-
Tpec mpocTopa (0JHOCHO, J1a TIOJUIIN]CKH UCTPAXHUTEJbU KOju 100H]y oBjaihe-
e J1a U3BpIIIe MIPeTpec MPocTopa Helie UMaT HUKaKBY YIIOTY Y MPETpecy pady-
Hapa Koju Cy WAeHTH()HKOBAaHU y HAJIOTY 3a TIperpec, Hero he Te 3amaTtke obOa-
BHUTH He3aBHCHa Tpeha cTpaHa WM CTPYyYmhaK TUTHTAIHE (GOpeH3UKe (KOjU je Y
cucTeMy KpuBHUHOT TpaBocyha)™®. TIpuMeHy OBHX OrpaHHYEH:A CYIOBH IPaB-

% Tperpec je perymucan mpasmnom 6p. 41. OeaepatHIX MPaBriIa O KPHBHIHO] POLCAYPH,
a mpaBwioM Op. 41(e)(2)(B) npensuleHo je w3maBame Haora paad MPOHATACKA CICKTPOHCKUX
nokasa, Bunl. Federal Rules of Criminal Procedure, http://www.law.cornell.edu/rules/frermp.

%6 CynoBu ce mo3uBajy Ha J0faTHE pecTpHKTHBHE yciose (38. CDT I yciosn) koju cy
ycranoBibeHn 2009.romune y npeuenenty United States v. Comprehensive Drug Testing, Inc.,
579 F.3d 989 9th Cir. (2009). Bumie o Tome Bua. J. Saylor, ,,Computers as Castles: Preventing the
Plain View Doctrine from Becoming a Vehicle for Overbroad Digital Searches, Fordham Law
Review 6/ 2011, 2839-2845.

" Yerppri amanaman Ha Yeras CAJl mTutr rpaljane o] mpeTpeca MpoCTopa Y KOM HMajy
pa3syMHO OYEKHBame NMPHUBATHOCTH, OCHM YKOJHKO Cy HAJUISKHHM OpPraHd 3a TO oBiamheHn Ha-
JIOTOM KOjH je m3fao cyauja. Mmak mocTtoju HEKOJIMKO M3y3eTKa OJ TOT TIpaBHiia, OJAHOCHO He-
KOJINKO MOTYhHOCTH Jla ce MpeTpec U3BPIIN U 0e3 TaKBOT HAIIOTA, a je[]aH OJ TUX M3Yy3eTaKa je
Lwplain view doctrine” (yctanoBibeHa y npenenenty Horton v. California, 496 US 128 (1990). ITo
OBOj JOKTPUHH, OpraHy HHje MoTpe0aH Hajor na MpuOaBH JOKa3 YKOJIHMKO 1) ce Hamasm y
3aKOHHUTO] MO3UIM)H J1a HEIITO [TOCMaTpa, OJJHOCHO YOUH (HIIp. HMa HaJIOT 3a MPEeTpec pauyHapa);
2) UMa 3aKOHHTO MPaBO Ja MPUCTYMH oapeheHOM mpeaMmery Koju je y “plain view” (0JHOCHO
HaJa3M ce IpeJ KM, HIp. J1a OTBOPH ojpeljeHy aToTeKy TOKOM BpIIeHa IMpeTpeca padyHapa);
3) a unkpumuHHIIyha mpHpoga TOr Aokasa je HEMHHOBHO youbMBa onamax (“immediately
apparent”) (HUp. JaTtoTeka KOjy OTBOPH CagpXH TpapuyKH MpPUKA3 3JI0CTaBJbamka JETETA).
VYKONMKO Cy HCIYHEHH OBH YCJIOBH, OpraH MOXe W 0e3 Hajora Ja oJy3Me NpeaMeTe,0HOCHO
JI0Ka3e KOjU HUCY O oipel)eHH y HaJIoTy jep Ta je ynpaBo IpBOOMTHO M3JaTH HAJIOT (MaKo HUje
HpenBUIeo MOTYRHOCT MpoHaiacka Tor JI0Ka3a) JOBeO Y 3aKOHHUTY MO3HUIIMjy Aa MOCMaTpa U yOouH
JI0Ka3e Ha 3aKOHWUT HAYHH.

%8 [1Ito ce THUe ycrOBA Ja MPETPEC padyHapa MOTY Ja BpIIie OJ1 CTpaHe cyaa oapehenn crpy-
Ymalld, U TO: WIM He3aBHCHa Tpehia crpaHa (10 OCHOBY 3aKOHa O MOXPAmEHHM IOJAlMa O
koMmyHHUKanujama (Stored Communications Act), Ipy’XaoIy yCIyTa eIeKTPOHCKAX KOMYHHKAIHja
U yCllyra yaajbeHOT padyHapcTBa M3BpILIABajy HaJore 3a MPETPec) WM CICHHjaln30BaHa JIHa Y
OKBHpY opraHa (koja ce npu ToM obaBe3yjy na uHpopmaryje 10 KOjUX Cy JOIUIM MPETPEcoM a
KOje ce He OJHOCE Ha KPMBHYHA Jie]a IOBOJOM KOjUX je HAJIOT 3a NMPETPEeC U3JaT He OTKPUBAjY
HOJIULINjH, OJHOCHO TY)KWJIALITBY), @ []a Ce TYXKHJIall U UCTPaXKuTesb (KOjH UMajy ca3Hamba O KOH-
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N8y YMIbEHUIIOM J1a ce MPETpec padyHapCKOT CHCTeMa KOjU CaJp>Ku SHOPMHE
KOJIMYMHE MMoJaTaka U3BpIIaBa MPUMEHOM METO/a U TEXHHKA KOje Cy Y JaJIeKO
Behoj Mepu WHTPY3UBHE OJ1 OHUX KOje ce PUMEY]y TOKOM IpeTpeca y Qpu3nd-
KOM CBeETy, Ta je MOTpeOHO AOAaTHO 00e30equTH 3allTUTY MpaBa MPUBATHOCTH
KOPHCHHKA padyHapa’ . YKOJIMKO TPHIMKOM IpeTpeca Hamhe Ha JaToTeKy Koja
je UIMaHeHTaH JI0Ka3 3a JIPyro KpUBHYHO JIeJI0, TIO3UBAKBEM Ha plain view nzyse-
TaKk NoJjMlMja OM Moria Ja ompasjaa mpuOaBJbame J0Ka3a MaKko 3a Iera Huje
uMasa HaJor 3a MpeTpec, OAHOCHO Ja MpoHal)eHy TaTOTeKy UCKOPHUCTH Kao pro-
bable cause, 0oTHOCHO HEONMXOIHU (POPMATTHHU YCIIOB 32 M3/IaBaEE JPYTOT HAJIO-
ra 3a IpeTpec pagu MpOHAIACKa JOJATHUX JOKa3a O IPYyroM KPUBHYHOM JIEIy.
Melhytum, ycioBbaBambeM H3/1aBama HaJora 3a MpeTpec HETO3MBABEM Ha I10-
MEHYTYy TOKTPUHY CYJA IITHTH CJI0001y KOPHUCHHKA padyHapa OJ HEOCHOBAHOT
nperpeca (yKuIa ce u3y3eTak of Bakema 4. AManamana). Mako mojenunu ay-
TOpHU CMaTpajy Ja je TaKBO MOCTYyMamke CyJa HE caMO MPUXBATIBUBO, HETO j€ TO
¥ BUX0BA 00aBe3a pajlil 3aIITHTE IPUBATHOCTH KOPHCHUKA padyHapa’ , He Io-

KPETHOM CIIy4ajy) y HOTIIyHOCTH HCKJbYUYjy U3 BpILIeHa IpeTpeca padyHapa (4ak HHA Y BUAY HaJ-
riiejamka Wik JaBamka CMEPHUIIA), TO Ce JOBOJM y MHUTame eeKTHBHOCT U e(hUKacHOCT IpeTpeca,
jep je HEMHHOBHO Jla TaKBO peIleEke MPOYy3poKyje moBehame TPOIIKOBa, BPEMEHCKO OIyTOBII-
auerme, MUpU 00yXBaT MpeTpeca HEero IITO je HEOIXOAHO, OJHOCHO MpeaBHhame OUTHUX JOKa3a
3a KOHKpeTaH ciiydaj. Mmak, cMHCao OBAaKkBOI OrpaHHYEHa je Ja Ce CTBOPU OpaHa IPEBEITUKOM
JMCKPEIMOHOM OBJAmhiey IpiKaBHUX OpraHa IOBepaBambeM W3BpIICHA paame IpeTpeca
HEMPHUCTPACHOM M He3aMHTEepecoBaHoM mwuily. Bua. B. Simpson, “Preemptive suppression” —
judges claim the right to find digital evidence inadmissible before it is even discovered®, Journal
of Digital Forensics, Journal of Digital Forensics, Security and Law 4/2012, 34.

% TlosmBameM Ha OBY JOKTPHHY GW MONMIIMja MOTJIA, HAKOH IITO Oyae oBmamheHa msa-
BamkEeM HaJIora 3a MpeTpec padyHapa, CBakW JoKa3 Koju mpoHale y padyHapy (jep je y 3aKOHHTO]
MO3UIIUjH J]a YOUH MOJATKe in plain view) na kopuctu npotus oapelenor ynuia (Bua. R. Chang,
,»Why the plain view doctrine should not apply to digital evidence®, Suffolk journal of trial and
appellate advocacy 1/2007, 43). Tloctoju 030M/baH PU3UK Ja CE€ CBAKH HAJOT 3a MPETPeC paad
MpOHAJacKa eNeKTPOHCKUX MHPOPMAIHja MOYKe IPETBOPUTH Y HE3aKOHHUTH OIIITH HaJoT (KOjH je
Yy CYNPOTHOCTH ca 3axTeBUMa 4. AMaHIMaHa) 3I0ynoTpeOboM oBnamhema y HAJIOTY J1a PETpecy
pauyHap paau mnpoHanacka oapeheHor nokasa ma je oapeheHo smue m3BpmmiIo oxpeheHo KpHB-
WYHO JIeNI0 KaKo OM NMPOHAIUIN JOKa3 O W3BPLICHY OMJIO KOT KPHMBHUYHOT jena. (BUILE TOME BHI.
R. Moore., “To view or not to view: examining the plain view doctrine and digital evidence”,
American Journal of Criminal Justice 1/2004, 55-73; O.Kerr, ,,Searches and Seizures in Digital
World“, Harvard Law Review 2/2005, 531-585). Tume 1mTo Cyx yCIIOBJbaBa H3aBakE HAJIOTA 32
IpeTpec carjallaBambeM TY)KHJIAIITBA Jla ce HEe T03MBajy Ha OBY JOKTPHMHY 3HAuYH Ja MOjeIUHU
JIOKa3H KOjH ce He OJJHOCE Ha JEJIO MOBOJOM KOT je M3/aT HaJIOT 3a MpeTpec He MOTY KOPUCTHTH
(mako 3akoHHMTO TpHOaBibeH). Bua. B. Simpson, “Preemptive suppression” — judges claim the
right to find digital evidence inadmissible before it is even discovered®, Journal of Digital Foren-
sics, Security and Law 4/2012 , 25.

30 nompe6u 0a ce nonuyuju na osaj nauun onemozyhu Kopuuherse wWUPOKUX OUCKPEYUOH-
ux osnrawherva, suwie euo. P. Ohm, ,,Massive Hard Drives, General Warrants, and the Power of
Magistrate Judges®, Virginia Law Review 1/2011, 97-130; J.Stinsman, ,, Computers and Searche-
s, Rethinking the Applicability of the Plain View Doctrine”, Temple Law Review 4/2011, 1097-
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CTOjY HHjellaH MPaBHU OCHOB JIa CYyJ Y CBAKOM KOHKPETHOM CITy4ajy MPHIUKOM
on00paBama mpeTpare padyHapa yHaIIpes orjiamiaBa J{oKa3e 10 KOjHX Ce JOLLIO
MIOMEHYTOM JIOKTPHHOM HEJI03BOJHEHHM, jep MOCTOjH MEXaHU3aM KOHTPOJIE TI0-
jenmuauHuX noKa3a®' (IPaBHIO O W3/Bajarby HE3aKOHMTHX JIOKa3a, T3B. exclu-
sionary rule’®) IpUMeHOM KOT 61 HE3aKOHHTO MOCTYMAkhe MOJTHIHje OHI0 CaHK-
MOHNCAaHO HeMoryhHomhy ymoTpebe Aoka3a A0 KOT ce JIONIIO Ha Taj HAaduH,
OHOCHO IPOTHBHO HAJIOTY .

Xpeamcku 3akoH 0 KPUBUYHOM MOCTYIKY IPOMHKCY]y Jla Ce MPETPEC Mpey-
31MMa aKo je BepoBaTHO Aa he ce mpoHahu TparoBu U MpeaMeTH NOTpeOHH 3a KpH-
BHYHM TOCTYIAK ', HA OCHOBY HAJOTa Cyauje ucTpare (KOju pellaBa O 3aXTeBY
oJIMax, a HajKacHHUje y POKY OJI YSTUPH caTa Oj MPHjeMa 3aXTeBa) a KOju Ce M3BP-
1aBa ce y poKy OJl TPH JjaHa O JaHa u3/aBama (HaKOH MPOTeKa PoKa, IpeTpec ce
BHUIIIC HE MOXE M3BPIIUTH HA OCHOBY TOT Hajora). OcuM Tora, jaBHHM TYKHJaIl
WM TIONTUIIFja TIPUJIMKOM BpIIierka yBul)aja Iriia MecTa 3a KpUBHYHO JIETI0 KOje ce
TOHHU TIO CITy)KOEHO] AY>KHOCTH MOXKE CIIPOBECTH TPETpeCc OJMaX, a HajKacHHje
0CaM CaTH HaKOH IITO j€ KPUBHYHO JIEJIO OTKPUBEHO, YKOJIHMKO jé TO MPEKO II0-
TpeOHO paay OTKJIamama OMACHOCTH IO KMBOT M 3/IPaBJbe JbYIH WM UMOBUHY
Beher oricera wim pafyi OCUTyparma TparoBa M J0Kasza KOju Cy y HEeIOCPEIHO] Be-
3 C KPUBHYHHM JEIIOM 300T KOjer ce o0aBiba yBulaj (OCHM aKo ce paau O Tpe-
Tpaszu noma). Y unmany 257. kojuM ce ypelyyje mperpec moKpeTHe CTBapH, TOCEOHO
je HaBeJIeHO Jia OBa pajba o0yxBara U MpEeTpec padyHapa U ¢ BUM MOBE3aHUX

1120; M. Dodovich, , The Plain View Doctrine Strikes Out In Digital File Searches*, A Journal of
Law and Policy for the Information Society 6/2011, 659- 691.

31 B. Simpson, op.cit, 31.

32 TlpaBuno ycranoBibeHo (y mpenenenty Weeks v. US, 232 US 383 (1918) na 6u ce
oHeMOryhmio Ja Ty)KWJIAIITBO 3aCHHMBA ONTYXOy Ha JOKa3uMa KOjH Cy NMPHOaBJLEHH MPOTHUBHO
3aKOHY, OJTHOCHO KpIICHEeM Y CTaBOM 3arapaHTOBaHUX MpaBa.

33 Hojenmun ayTopn cMaTpajy na 6W jeqmHo cieneha orpaHHdYea y HANOTY 3a MpeTpec, a
KOja ce TUUy Ha4yMHA M3BpIaBaba pajme, O1ia onpasiana: 1) orpaHudere y HOIJIeay Xapasepa
KOjH ce mpeTpeca; 2) orpaHnueha BPEMEHCKOT Tpajama IpeTpeca; 3) orpaHnuema y norieay da-
3a M3BpIIEHA IpeTpeca Kako OM ce OrpaHW4Ho MPHUCTYII TOKa3uMa KOji HHCY oOyxBalieHH Hajo-
roM; 4) orpaHuyYera y NOIJey MOMeHTa Bpahama Xap/Bepa KOPUCHHUKY. YKOJIHMKO Ce TPUITHKOM
mpeTpeca padyHapa He OW TMOIITOBaja OBa OTPaHWYEHa NMpeaBHl)eHa HaJoroMm, TaKBH JOKa3W OH
O HE3aKOHUTH M 110 MPABUITY O M3Bajaby HET03BOJbEHHX J10Ka3a, He OM Ce MOTTIM KOPUCTHTH
y noctynky (Bua. O. Kerr, ,,Ex Ante Regulation of Computer Search and Seizure®, Virginia Law
Review 6/2010, 1241-1293). 3nauajHa cy u ciezneha orpannyema: 1) Hajor 6u Tpebaso 1a oapeau
oaroBapajyhiu MeTos KojuM ce BpIIM MPEeTpec CrpaM OKOJIHOCTH ciy4daja; 2) plain view doctrine je
Moryhe IpUMEHHTH caMo y MOTJIeay J0Ka3a KOjH Cy Y Be3y ca JI0Ka3uMa II0BOZOM KOjHX je HaJloT 3a
nperpec u3aat; 3) Haor Tpeda Ja o/ipe HauMH U3BpIIaBaka KOjUM Ce OTKPUBAjy caMO OHHU JJOKa-
31 MOBOJIOM KOjHIX C€ HaJor U m3naje; 4) Haor ozxpelyje xoje nure n3Bpmasa nperpec (J Saylor.,
,.Computers as Castles: Preventing the Plain View Doctrine from Becoming a Vehicle for Overbroad
Digital Searches®, Fordham Law Review 6/ 2011, 2854-2857).

34 http://www.zakon.hr/z/174/Zakon-o-kaznenom-postupku, Buz. €rarose 240-250.
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ypebaja, apyrux ypehaja koju ciiy)ke NPUKYIUbaby, TOXPambUBABY M IPEHOCY
nojiataka, TeJae()OHCKHM, pauyHapCKUM U JPYTUM KOMYyHHKAIlFjaMa i HoCchIIana
noziaraka. JIume koje KOpUCTH padyHap WIH UMa IIPUCTYT padyHapy WIH IPyroM
ypebajy win HocHoILy ToJiataka, Te IpysKajall ycayra elIeKTPOHCKUX KOMYHHKa-
1IMja, Ty’KHO je J]a OpTaHy KOju CIPOBOAHM MpeTpec oMoryhu mpucTym padyHapy,
ypehajy nim HocHOITy Io/1aTaka U a MPY»KH MoTpeOHa 00aBemTeha 3a HeCMeTa-
Hy ynotpe0y 1 ocTBapeme nujbeBa nperpeca. Ocum Tora, JIMna cy Ay’KHa 1o Ha-
JOTy OpraHa Koju Tpeay3uMa paamby Ja Ipeay3My Mepe KojuMma ce cIpedaBa
YHULITCHE WM MEHabe MojaTaka, a Koje Pajibe OpraH MOXKE HAJOKUTH U
CTpy4YHOM MOMONHUKY. JIHIle Koje KOPUCTH pauyHap WM UMa IPUCTYI padyyHapy
i pyrom ypehajy, Kao 1 mpyskanall TeIeKOMyHHUKAIIN]CKUX YCITyTa, a KOjH He
MOCTYIE y CKJIaay ca MOMEHYTHM o0aBe3ama, Cy/rja UcTpare Moxe Ha Mpeyior
JjaBHOT TY)XKHOIIa Ka3HUTH (HOBYaHOM KazHoM y m3Hocy 70 50.000,00 kyHa, a ako
Y HAKOH TOTa HE MOCTYIIH 110 3aXTEBY, JIUIIE CE MOXKE CE Ka3HUTHU 3aTBOPOM JI0 U3-
BpIIEHA 3aXTEBa, a Hajay’Ke Mecell AaHa), ajlu ce oJpenda O KaXmbaBamwy He Of1-
HOCH Ha OKPHBJBCHOT. Y BE3W ca MPETPEecOM padyHapa je pajmba IPUBPEMEHOT
oIly3uMama npeamera. [I[puBpeMeHo ce oxy3nuMajy mpeIMeTH KOjU Ce OTy31Majy
npeMa KpUBUYHOM 3aKOHY HJIH KOJH MOTY MOCITY>KHTH NIPH yTBphHBamy YHCHU-
a y moctynky. CBa JuIa Koja IpykKe TakBe penMeTe, TyXKHa Cy Ja HX Ipeajy Ha
3aXTEB JaBHOT TY)KHOIIA WIN TOJIUIIH]E, KOjJU JPKAOIIE TPEeIMETa YII030PaBajy Ha
MOCJICIUIIC KOje MPOon3Jia3e U3 00Mjama MOCTyNama 1Mo 3axTeBy. Ynanom 263.
npensuleHa je cXo1Ha MpUMEeHa ONIITUX MPaBUa O OJy3UMamby IpeaMeTa U Ha
Ho/IaTKe TIOXpameHe y pauyHapuMa U ¢ /UM MoBe3aHuM ypehajuma, Te ypehaju-
Ma KOjH CITy’Ke MPUKYIUbakby M IIPEHOCY To1aTaka, HOCHOILIE TIo/1aTaKa v Ha IpeT-
IUIaTHHYKE MH(pOpMaIje KojuMa pacroiiaxe mpyskaian ycryra. [lomamy ce Ha
MUCAHHU 3aXTEB JaBHOT TYXKHOIIA Y KOM ce ojipehyje pok y KoM ce mojaiy npesa-
jy, ¥ Y LIEIIOBUTOM, H3BOPHOM, YUTJEUBOM M PAa3yMJBUBOM OOJIHKY. Y CiTy4ajy oJ-
Oujama Tmipesaje, cyanja ucTpare juia (OCUM OKPHUBJHEHOT U JIMIIA KOje CYy OCIo-
OohjeHe Iy)KHOCTH CBe/IOUCH:a) Koja 0J0u1jy Ja Tpe/iajy npeaMeTe (a 3a To He Mo-
CTOje ONpaBIaHK Pas3iio3n), MOXKE Ha 00PA3JI0KEHH MPEUIOT jJaBHOT TYXXHOLA Ka-
3HUTH (HOBYaHOM Ka3zHoM Y u3Hocy 10 50.000,00 kyHa, a ako ¥ HaKOH TOTa He
MOCTYIIH 10 3aXTEBY, JIUIIE CE MOXKE CE KA3HUTHU 3aTBOPOM JI0 U3BpIICHA 3aXTEBa,
a Hajayxe Mecer naHa). [loganu ce cHUMAjy y peaqHOM BpeMeHy, a pu npuoda-
BJbAbY, CHUMAaY, 3aIITUTH 1 YyBamky M0JaTaka oceOHO ce BOIM padyHa O Ipo-
MHCUMA KOJH CE OJIHOCE Ha YyBame TajHOCTH ojpehenux nmonaraka. [Ipema okon-
HOCTHMa, MOJIAIK KOJH C€ HE OJJHOCE Ha KPHBUYHO JIEJI0 300T KOT Ce MOCTyIa, a
MOTPEeOHM Cy JIMILY IpeMa K0joj Ce CIIPOBOIHU Pajiba, MOTY CE CHUMHUTH Ha OJro-
Bapajyhe cpeicTBO U BpaTUTH TOM JIMILY M IIpe OKOHYama mocTtynka. Ha npeor
JABHOT TY)KHOIIa CyJHja UCTpare MOXKe PEIICEHEM OAPEAUTH 3aIUTUTY U YyBambe
CBHUX pavdyHapCKHX I10/1aTaKa, 10K j& TO MOTPeOHO, a Haj Iy e IIeCT MECEIIH, a Ha-
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KOH Tora ce Bpahajy, ocuM aKko cy YKJbyYeHH Y M3BpPILICHE KPUBUUHHX JieJia TIpo-
THB PadyHApCKHX CHCTEMAa, IporpaMa U MoAaTaka Win IPyror KpUBHYHOT JeNa 3a
KOje Ce TOHH IO CITy>KOCHO] Ty>)KHOCTH a YYHI-EHO je TToMohy padyHapcKor CH-
cTema.

4. IIperpec pauyHapa y 3aKOHHKY 0 KpUBUYHOM MOCTYNKY

Cpncku 3aKOHMK O KPUBMYHOM IOCTYIKY'® CAAp:KH HEKOJNMKO Ofpenaba
Koje Ou Moruie OMTH pelleBaHTHE 3a OCTBAapHBama MPUCTYIA U YBUJA y CaIpiKaj
MOXPambeHUX padyyHapcKuX noaaraka. MehyTum, Mory ce youuTu HerociaeTHO-
CTH y perynucamy MoryhHOCTH mpemy3nMama yBuhaja Ha CTBapuMa | TpeTpe-
cama npeamera. HanmMe, xama je 3a yTBphuBame WM pa3jallbelhe HEKe YHEbe-
HUIIE y TOCTYNKY NOTPEOHO HEMOCPETHO OMaKame OpraHa IMOCTYIKa, MOXE ce
npeay3eTd yBuhaj Ha CTBapHMa, NPWIMKOM Yera OpraH MOCTYIKa 110 HPaBHIY
Tpaku oMoh cTpyuHor juna GopeH3ndKe CTPyKe, Koje, 10 MOTPeOH, Ipeay3H-
Ma U mpoHana3u, 00e30elyje uiam onucyje Tparope, BpIIU MOTPEOHA MEperma U
CHUMama, CaulbaBa CKUIlE WM MPUKYIIba aApyre momatke (wiad 133). IIperpe-
came CTaHa W JPYrux MPOCTOpHja WIM JIMIA MOXE ce Mpeay3eTH aKko je Bepo-
BaTHO na he ce mperpecameM npoHahy OKPHUBJLEHHU, TPArOBH KPHUBHYHOT JIeNa
WM TPeMETH BaXXKHH 3a MOCTYMaK, a y wiany 152. craB 3. mpeasuleHo je ma
MpeIMET MpeTpecama Mory OUTH U ypehaju 3a ayromarcky oOpajay mojaraka u
olpeMe Ha K0jOj C€ UyBajy HIIH Ce MOTY UyBaTH €JIEKTPOHCKHU 3alHCH. Y WiIaHy
152. craB 2. npeasuleHo je 1a ce mpeTpecame cTaHa U APYTHX MPOCTOPHja W
T, TI0 MPaBUITy, peay3uMa Ha OCHOBY Hapeade cyJa, alli U Jla ce U3y3eTHO
MOXKe Tipemy3etn 0e3 Hapenbe (y ckiamy ca wiaHoBuMma 158-160). Mehyruwm,
KaKo npempecarse ypefaja 3a ayroMaTtcky o0pajy Iojaraka v OrnpeMe Ha Kojoj
ce 4yBajy WIM CE€ MOTY UyBaTH €JIEKTPOHCKH 3aliCU Oe3 Hapedbe Huje uspuyu-
mo ypeheno (wax wma euuie uspuuumo je npeosuljeHo 0a ce npedysuma Ha
0CHOBY Hapedbe cyoa), Humu je npedsuheHa cXo0Ha NPUMeHa Npasuida o Tpe-
Tpecamy CTaHa U JIPYTHX NpocTopuja 0e3 Hapeade, MPOCTUM je3NYKUM TyMade-
BEM ce JI0JIa3u JI0 3aKJbydKa Jla je 3a mpeTpecame oBHX ypehaja u ompeme y
CBaKOM CjIy4ajy notpe0Ha cyjcka Hapeaoa. YKOJIUKO O ce mpuiIukoM yBubaja
MecTa MPOHAIUIN pavyyHapH Y KOjEMa MOTY OMTH NMOXpameHH €JIeKTPOHCKH JI0-
Ka3W, OpTaH MOCTyIKa Ou, Aakie, 6Mo opnamrheH camo Jia mpemy3me Mepe ooes-
Oehema, 0THOCHO a y3 TOMOh CTPYYHOT JIMIA 1pedy3uma U npoHaiasu, ooes-
behyje unu onucyje mpacose, He U 1a OCTBApH HPUCTYI Y CMUCIY TpeTpecama
pauyHapa, 10K He ao0uje HapenOy cyma. OBe oapende cy Heyckiahene, jep ce
00e30ehuBame Tparosa Koje CTpydYHO JiMIe Tpeba Ja M3BPIIM HE MOXE Ja Ce

35 3aKOHHK O KPHBHYHOM MOCTYIKY, ,,Cryx6enn rmacuuk PC*, 6p. 72/2011, 101/2011,
121/2012, 32/2013, 45/2013 u 55/2014.
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npenysMe 0e3 ocTBaprBama MPHUCTyIa padyHapy | mperjena. 3aTo 61 6usio Ko-
PHCHO TpenBUICTH MOTYhHOCT J1a OpraH MOCTYNKa MOXKE CaMO y H3y3€THHM
OKOITHOCTMMA, TIPEeAy3eTH IpeTpec u 6e3 Hapemde, y3 o0aBe3Hy moMoh cTpyd-
HOT JIMIA, a YCTAaHOBUTU 00aBe3HO 00e30ehuBame TparoBa NPUIMKOM BpIICHA
yBulaja Ha HAYHH J1a Ce IOIITY]Y MpaBa OKPUBJHEHOT U IPYTHX JHUIIA.

[Mpumukom mpexy3uMama yBuhaja cBa JIHUna cy Qy)KHa Ja OpraHy MOCTYII-
Ka oMoryhe mpucTyn cTBaprMa U Mpyxe morpedHa obasemrema. CINIHO TOME,
MIPIJINKOM TIpeTpecama apskaiarn ypehaja u orpeme Wiu IpUCyTHO Jinie ce o0a-
Be3yje a oMoryhu MpUCTYN M MpYXH oOaBelITemha MOTpeOHa 3a HUXOBY YIIO-
TpeOy, MehyTUM, U3PUUHTO je MPOMUCAHO J1a c€ TO HE OJHOCH Ha OKPUBJHEHOT,
nuna uckJpydeHa (wiaH 93) u ocnodolena (wnana 94. cras 1) on Ay>KHOCTH CBe-
JoYerha, Ka0 HU Ha JIMIA 32 KOja je BEpOBaTHO Ja OM THME M3JIOXKIIO ceOe miTn
omucko nmie (M3 wiaHa 95. cTaB 2) TEMIKOj cpamMOTH, 3HATHO] MaTepHjalTHO]
LITETH WIH KPUBHYHOM TOmely. M3 oBora OM ce MOrao m3BecTH 3aKJbydak Jia
je OKpUBJBCHH JY’KaH J1a Kao W CBa Jpyra JIMIa MPWINKOM Npeay3uMama yBula-
ja capaljyje y HaBeZIECHOM CMHCITY, IIITO j€ CYIIPOTHOCTH ca MPUBUIIETH]OM OJI ca-
MOOIITY>KHBamka, I1a je TOTpeOHO OBY 0/Ipen0y M3MEHUTH U TIPH TOME je ycaria-
CHUTH ca wiaHoM 157. ctaBoM 3.

Ykonuko ce TokoM yBuhaja wiM mpeTpeca cTaHa M APYrUX HPOCTOpHja
npoHal)y mpeIMeTH Koju MOTY MMaTH 3Hadaj JOKasa, 1MoJ yCJIOBUMa U3 YjiaHa
147, Mory ce IpuBpEMEHO OTy3€TH, U TO TPEAMETH KOju ce 1o KpuBuaHoM 3a-
KOHUKY MOPajy OJY3€TH WM KOjH MOTY TMOCIYXHUTH Kao JI0Ka3 Y KPUBUUHOM
MOCTYTIKY IPUBPEMEHO Oy3eTH (110 TMOTPeOH, y3 MPETXOAHH Mperiie]] npeaMera
y TIPHCYCTBY CTPYYHOT Jinna). JInma Koja Apke Te mpeaMeTe JyKHa Cy J1a opra-
Hy TOCTynKa oMoryhe mpucTyn npeaMeTnma, npyxe oOaBelTemha noTpedHa 3a
BUXOBY yIOTpeOy | JIa HX Ha 3aXTEB OpraHa Ipejajy (OCMM OKPHBJHEHOT M JIU-
1[a KOja Cy UCKJbY4eHa OJ] TYyKHOCTH CBEJI0UCHa), a YKOJIMKO TO HE y4YHHE, jaB-
HU TYXXWJIAIl WIK CyJ MOXX€ WX Ka3HWUTH HoB4aHo A0 150.000 nuuapa, a ako u
rociie Tora oJ0uje J1a MCIIYHH CBOjY IY>KHOCT, MOXKE Ta jOIIl jeTHOM Ka3HUTHU
HCTOM Ka3HOM. Y TpeIMeTe KOjU ce MPUBPEMEHO MOTY OJy3€TH CIajajy u ype-
haju 3a ayromarcky oOpajny rojaaraka u ypehaju U ompema Ha K0jOj ce 4yBajy
WIA Ce MOTY YyBaTH €JIEKTPOHCKH 3amucu. Mako 3akOHUK HHje TpenBUIEO
CXOJIHY TIPUMEHY OBHX TIpaBHJIa M Ha padyHapcKe Mojarke, obaBe3a Ou ce Mo-
rJla OAHOCUTH M Ha NpelaBamke PauyHApCKUX IMOJATaKa jep ce OHU Y CMHUCIY
yiaHa 2. craBa 26. cMaTpajy UCIpPaBOM YKOJIHUKO Cy 1MoaoOHu win oapehenn na
CITy’Ke Kao JJOKa3 YHI-EHHUIIE KOja ce YTBphyje Y MOCTYIKY.

VY mornieay NmpeTHnocTaBKH 3a MpETpecame U MOCTYIKA MpeTpecama 3ako-
HUK HE CaJpKu BUILE HHUjeIHY olpendy Koja OM ce OJHOCHIIA Ha MPETPECamhe
padyHapa HUTH IpeaBuba CXOOHY MpPHUMEHY NpaBWiia O MpeTpecamy CTaHa U
JPYTUX MPOCTOpHja.
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Haxko je moxBaiHO TO IITO je 3aKOHOJAaBall IOMEHYO na ypehaju 3a ay-
TOMaTcKy o0Opajay mojaTtaka M ONpeMe MOry OUTH NpeaMeT mperpeca, IMo-
TpeOHO je YHEeTH mojenuHe onpende koje 6u omoryhune epexTuBHO TIpeay-
3UMame mperpeca Tux ypehaja u onpeme y3umajyhu y o03up npaBuia quru-
TaxHe (OpEeH3UKe, a He MPETIOCTaBJbATH MPHUMEHY ONIITHX IpaBUiIa O Bp-
e’y MpeTpeca. AHAIOTHO IocMaTpame Iperpeca y GU3NIKOM CBETY U Y
BUPTYCJIHOM OKPYXKCHY je IM0jeJHOCTABJbHBAKHE KOje MTHOPHUIIE YUEHCHHILY
Ja ce MpeTpec payyHapCKOT CHCTeMa, KOjU CaJApKH CHOPMHE KOJIUYHHE IO-
JaTaka, U3BpIIaBa MPUMEHOM METOJIa U TeXHHKa Koje cy y aaneko Behoj me-
pY MHTPY3WBHE OJ OHUX KOj€ C€ MPHUMEWYjy TOKOM MpeTpeca Yy (PU3HIKOM
CBETY, Ia je MOTpeOHO JomaTHO 00e30eNuTH 3aIITUTYy MpaBa MPUBATHOCTH
KOPHUCHHKA padyyHapa ', KaKo y IOTJIeJy YCIoBa M IPETIOCTABKH, TaKO H
mocTynka nperpecama. [la nmu oBnamheme 3a IpeTpec pauyHapa pajau Impe-
Tpare eJeKTPOHCKHX JoKa3a Tpeba Ja mojapa3dymeBa IpaBo opraHa Ja Ipe-
riieJla ¥ aHaJlu3upa CBaKy NATOTEKY pajd MpoHajlacka jJoka3a U moryhHoct
Olly3UMama CBUX EBEHTyaJlHO MHKpuMuHUIIyhux momaraka? Cmarpamo jaa
He. Mako je 3akOHUK mpomucao Ja MpeIMeTH KOjHu HUCY Y Be3U ca KpUBHU-
HHM 7eJoM 300T Kora je mpeTrpecame Mpeay3eTo, alk KOju yKa3yjy Ha APYro
KPUBUYHO JIEJIO 32 KOje C€ TOHH IO CIIYXOE€HOj AY>KHOCTH, MOTY TIpHBpEMe-
HO OJy3€TH, HHje NMPUXBATJFUBA MPOCTA CXOJAHA MPHUMEHA IpaBuia Ha pady-
Hapcke nmogatke. CmMaTpaMo Ja je Hapea0oM 3a MpeTpec MOTPeOHO OTrpaHu-
9uTH MOTyhHOCT mperpeca paau NMpoOHAIacKka pavyyHapCKHUX IMOjJaTaka Mo-
TpeOHUX 32 KOHKPETHO KPUBHYHO JI€J0, TAaKO Ja ce y HapeaOH oApeau Oj-
roeapajyhu MeToJ KOjuM ce BpUIM NpETpec clipaM OKOJIHOCTH CiIydaja, Of-
HOCHO HAYMH W3BpIIaBama KOJHM C€ OTKPHBAjy caMO OHHU JO0Ka3W MOBOJOM
KOjJUX ce Hapea0a u u3jaje.

C 003upoM Ha MPHUPOY pavuyHAPCKUX MOJATaKa MOXPAmbEHUX y padyHapy,
6uno Ou KopucHO omoryhuT m ga ce mperpec ypehaja 3 pazmora XHUTHOCTH
MOXe MPEeAy3eTH Y MOjeANHUM CIIy4ajeBHMa KaJa TO Halaxy pa3jio3d XUTHOCTU
u 0e3 oJUTyKe Cy/ia, Ka0 M OBJIACTHTH JaBHOT TYXKUOIA MJIU MOJUIH]Y JIa IPHIIU-
KOM BpIIeHa yBulhaja JIMia MecTa 3a KPHBUYHO JIEJIO KOje ce TOHH IO CIyxk0e-
HOJj JY>KHOCTH MOXXE CIIPOBECTH IpeTpec ypehaja oaMax, YKOIHMKO je TO MPEKO
NOTPeOHO pajay OCUTypama TparoBa M J0Ka3a KOjH Cy Yy HENOCPEIHOj Be3u ¢
KPUBUYHHMM JICJIOM 300T Kojer ce obarsba yBuhaj (OCUM aKo ce pajau O IpeTpecy
noma), y3 o0aBe3y obaBelITaBama Cy/ia MOJHOMICHEM U3BEIITaja ca CBUM IPH-

3% Bume o pasmukama mperpeca y (DH3HYKOM M BHPTYENHOM OKpyXemy Bua: M. Adler,
,Cyberspace, General Searches, and Digital Contraband: The Fourth Amendment and the Net-
Wide Search®, The Yale Law Journal 4/1996, 1093-1120; J. Saylor, ,,Computers as Castles:
Preventing the Plain View Doctrine from Becoming a Vehicle for Overbroad Digital Searches®,
Fordham Law Review 6/ 2011, 2822-2824; B. Wetir, ,,It's (Not So) Plain To See: The Circuit Split
On The Plain View Doctrine In Digital Searches®, Civil Rights Law Journal 1/2010, 83-121.
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KyIJBCHUM JIOKa3HUM MaTepujajioM pajJd HaKHAJHOT 0J00pema pamme M Mo-
ryhnocTu kopuinhema NPUKYIJLEHUX T0Ka3a.

Ocum mpomnucuBama o0aBese JInia 1a OMoTyhe IpUCTYIT padyHapy U Ipy-
e oTpeOHa o0aBemTena, MOTPEeOHO je MPeIBUASTH CAaHKIIH]e 3a JUIle Koje 6e3
OTIpaBAAHOT pasiiora oJ0Wje Aa MOCTYIH y CKJIaxy ca MOMEHYTHM oOaBe3aMa
(mpenBuAeTH CXOIHY MPUMEHY uiaHa 148. ctas 2.).

VY Be3u ca oxy3uMameM IpeaMeTa HOTPeOHO je MPeABUACTH CXOIHY IMpH-
MeHY IpaBWiia O OAy3MMary MpeIMeTa U Ha MOXpambeHE pauyHapcKe MOoJaTKe.
Ocum Tora, MOTpebHO je MPOMHUCaTH HAYWH Ha KOjU C€ padyHapCKH MOIAIH Of-
y3UMajy, Kao U oBiamheme opraHa jJa 3axTeBa Ipelajy MOTpeOHHX padyHap-
CKUX TIOZIaTaKa, OXPameHNX y pauyyHapy ¥ OHHX KOjUMa ce€ MOXKE MPUCTYIUTH
n3 mpocTtopuje o0yxBahieHe HapemOOM 3a IpeTpec, U TO Y IETOBUTOM, U3BOP-
HOM, BUJIJbHBOM H OIMIIJBHBOM OOJIMKY ITOJ0OHOM Jla ce M3y3Me ca JIMla MecTa
WM y 00JIMKY U3 KOT C€ MOYKE ITPOBECTH y BUIJBUBY U YUTIEUBY (HOPMY, YKOIIHU-
KO MOCTOjH ONpaBAaH PasJior Jia Bepyje Ja MOTy MpencTaBibaT noka3. [lpu to-
Me, TOTPEOHO je OTpaHNYUTH MOTYNHOCT Oly3MMama M0jeIMHNX KaTeropuja pa-
YyHApCKUX IMO/aTaka, ¢ 003MpOM Ha HUXOB Calpikaj Ka0 W OTPaHUIHUTH MOTyh-
HOCT 00aBe3MBamha OKPUBJHCHOT Kao U ojpeleHux Kateropuja jauia (JIuia Koja
HHCY Jy’KHa Jla CBeI0Ye Y KPUBUYHOM IOCTYIKY YCJIE MOCTOjama 00aBe3e uy-
Bama JpXKaBHE, CIy)XOeHe W mMpodecHoHaIHe TajHe WU oapeheHor cremeHa
CPOZACTBa ca OKpUBIbeHNUM). Takohe, 6uno Ou MEeTnCXOoMHO IPEIBUACTH CAaHKITH-
je 3a JMIa Koja of0ujy Ja npeaajy nmoTpeOHe MmoaaTke, OJHOCHO CXOAHY MpHMe-
Hy MpaBHjIa O CaHKIMjama 3a HEMOCTyIamy 10 JYKHOCTH Ipe/aBama IpeamMe-
ta. OcuM TOTa, MOTPEOHO je MPONHCATH KOje MoJaTKe HAIJICKHU OPraHd MOTY
TPAXKUTH O] MpYKajama yciuyra eJIeKTPOHCKHX KomyHHKanuja. On mpyxanama
ycayra Ou ce MOTJIO TPAXUTH Npeodsajy KOMyHuKayuje Koje cy ycKaaouuimene
Y €1eKmpOHCKOM KOMYHUKAYUOHOM CUCmeMy CaMO Ha OCHOBY 0J00pema cyza a
y CKJaay ca IpaBWIMMa KpUBHYHE MPOIEIype KOjoM ce o1o0paBa mpeTpec pa-
qyHapa, 0K OM ce nodayu o KopucHuxy (AMe ¥ Tpe3nuMe, ajpeca, Ty)KHHa KO-
pumrhema U BpcTa KOMYHUKAIIMOHHUX YCIIyTa KOje KOPHCTH W HauuH Tuiahama n
CJI) MOTJIM 3aXTeBaTH MmoceOHOM Hapenbom cyna. M3 Tor pasniora je moTpeOHO
npeaBuaeTH MOrYNHOCT Jla jaBHM TYXKHJIAIl 10 JoOujama Hapeade Cylia MOXKe
HapeaMTH MpYyKaoluMa yciyra Ja 3aApKe, OJHOCHO 00e30e1e y HEeM3MEmhEeHOM
0b6muky onapehene mogarke.

VY moriieny MOTYhHOCTH TIPOIIHMpERHa WHUIHjATHOT TpPETpeca padyHapa
Ha JIpYru padyHap Koju Huje oOyxBaheH HapeaboMm a KoM ce MpeKo IpeTrpeca-
HOT padyyHapa MOKe MPHUCTYIHTH, HEOMXOJHO je YHETH H3PUUYUTY OJpendy y
3aKOHUK, a Ty MOI'YNHOCT YCJIOBUTH ONPaBAaHUM pa3jio3uMa (KO je UCIIYHhEeH
YCJIOB Y BHJY IOCTOjama BepoBaTHOhe na he y cynpoTHoM nohin no ryouTtka
THX TI0JIaTaKa).
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5. 3aksbyuHa pa3zmaTpama

Ha ocHoBy HaBeneHoOT, MmpollecHa 3aKOHOJABCTBA Koja mpenBuhajy ma ce
oapende o MmpeTpecy U oAy3UMamy MpeaMeTa NPUMebYjy Ha padyyHape U pady-
HapCKe MOJaTKe Hucy y ckaady ca unanom 19. Konsenyuje, jep He omoryhasajy
o0e30eheme padyHapcKuX MoJaTaka HA Ha KOjU HA4MH ocuM obe3behema ype-
haja xoju je M3BOp CIEKTPOHCKHX JI0KA3a, IITO HUjE JOBOJBHO. YKOJIUKO OU ce
HampaBuiia aHaJorHja u3Mel)y mpeTpeca paau MpoHajlacka U oJy3UMambe HCIpa-
BE W IpeTpeca padyyHapa paayl MpPOHAIACKA €JICKTPOHCKUX JIoKasa (YKOIHKO ce
EJIEKTPOHCKH JTOKa3W MOCMAaTpPajy caMoO Kao BpCTa MCIpaBa), MOTJIe Ou ce pas-
JIUKOBATH JIBe cuTyanuje. “TpaguIlMoHAIHU MpeTpec W OAy3UMame UCIpaBa
MoJipa3yMeBa MoTpary 3a MojaluMa KOju Cy pEerMcCTpOBaHH Y MPOIUIOCTH Y He-
KOM OMUIJBMBOM OOJHMKY (HITp. 3aIIMCH Ha MAamupy), T€ MPerien caapikaja uc-
MpaBe U Oy3MMam€ ca JIMIa MeCTa, IIPH YeMy ce€ MPUKYIIbajy MoJaly KOju Ho-
cToje y BpeMe mpeTpeca. MehyTum, 3a mperpec padyHapa paad IMpoHajacka
EIIEKTPOHCKUX JIOKa3a nompebHe cy 0ooamte 00pedbe Kako Ou ce 006e30equio
Jla ce padyyHApCKH TOJAIY MPUKYIE Ha jeHAKO e(hEeKTUBAH HAYWH KAO MPUIIH-
KOM MpPUKYIUbaha UCIPaBe Kao MOKPETHOT TpeIMeTa, U TO U3 Guule pasioea:
MO/Ially Cy Y HEOMUIJBUBOM OOJIMKY M MOTY OMTH YHTaHU CaMO KpO3 yImoTpedy
padyHapckor ypehaja; ycien HemocTojaHe MpUpojie MoAaTaka, a paai OdyBama
HMHTETPUTETA CJICKTPOHCKUX J0Ka3a, CTBapa ce KIOH ypehaja, 0JHOCHO Komuja
rmoJiaTaka joIl Ha JIMIy MeCTa, Iope] oay3uMama ypehaja; mogamu Mory ycies
noBehaHe YMPEKEHOCTH PAYyHAPCKMX CHCTEMa OWTH TMOXPamheHH Ha HEKOM
JIpyroM padyHapy a KOM ce Moke 0e3 Temkoha MpHUCTYNHTH NPEeKo padyHapa
KOjU ce mperpeca. M3 moe pasioea je nompeOHo Cmeopumu Mexanuzam o0a ce
PAYYHAPCKU nodayu NpuiuKom npempeca padyHapa obezbede y ckuady ca c8o-
jom npupodom. Nako ce Taj nuIb OCTBapyje MPUMEHOM MpaBHia JUTHTAIHE (O-
peH3HMKe, [0jeIMHa MTpaBuiia je HyXKHO MHKopropucatu Mel)y oapende koje ype-

Dyjy kpuBHYHY poLIeyPY.
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Search of Computers for Discovery of Electronic Evidence

Abstract: In order to address the specific nature of criminal activities com-
mitted using computer networks and systems, the efforts of states to adapt or
complement the existing criminal law with purposeful provisions is understan-
dable. To create an appropriate legal framework for supressing cybercrime, ex-
cept the rules of substantive criminal law predict certain behavior as criminal
offenses against the confidentiality, integrity and availability of computer data,
computer systems and networks, it is essential that the provisions of the crimi-
nal procedure law contain adequate powers of competent authorities for detec-
ting sources of illegal activities, or the collection of data on the committed cri-
minal offense and offender, which can be used as evidence in criminal procee-
dings, taking into account the specificities of cyber crime and the environment
within which the illegal activity is undertaken. Accordingly, the provisions of
the criminal procedural law should be designed to be able to overcome certain
challenges in discovering and proving high technology crime, and the provi-
sions governing search of computer for discovery of electronic evidence is of
special importance.
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