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APBUTPAXHA KIIAY3VJIA KOJA TTIPYI)XA
N360P UBMEDBY CYBEBA 1 MHBECTULIMOHE
APBUTPAXKE

(,,Fork-in-the-Road Clause*)

Caxceinak: Y ungeciiuyuOHUM apOUUPAd’CHUM Cllopasymuma, yiosophe
ciipane umajy wupoxy cio600y yiosaparba u apouttipadx;cHu ciopasym Moty Mo-
denupaiuu Waxko 0a rwume wupe Uil CyICcasajy HaoIeHCHOCHL apOUTUPAN’CHOT C)-
oa. Yiosaparwem kiayszyne koja pysica uzoop uzmehy cyhera u apouiupasice
(eni — fork in the road clause), yiosopue ciipane onemoiyhasajy yraiaua oa usa-
Oepe suute pazrunuiuux gpopyma ipeo Kojuma he tioxywaiuu oa ucxooyje peuie-
we ciopa. To snauu da he oxkpeitiarbe HOCHYIKa padu KOHAYHOT peulerbd UHEe-
citiuyuonol ciiopa ipeocitiagpaitiu Heoilo3us usdoop yraiaua. Osa kuaysyia ce
penatmusHo yecitio yiosapa, iia waxko u eehuna ciiopasyma xoje je Peiyonuxa
Cpbuja 3axmwyuuna cadpaice 08y Kiay3yny y pasiuyuiiaum UojasHum ooauyuma.
Yueciianociu yiosaparsa ose knaysyne dosena je u 00 UpaxiiuyHux pooiema y
ipumenu Kaaysyie, iie je Upakca apudiupadcHux cy0o8a usHeopuid Kpuiiepuyy-
Me Ha 0CHO8Y Kojux ce oopelyje 0a au je kaaysyaa uzbopa usmehy cyhera u ap-
outipasice ,, akiuueupana *“, 0OHOCHO 0a iU YAalau Moxce 0d Wpaicu 3auiiuity
ceojux upasa iiped mehyHapoonum apouiipadxcuum cyoom. Cidpanu ynaiau Hehe
Mmohu 0a ce obpaitu apOUTUPANCHOM CYOY VKOIUKO je Upeiixo0Ho HOKYuao 0d
ucxooyje 3quiiuily y uciiom upeomeiiy upeo opianuma opoicase domahuua.
Ocum ycnoea oa je dpgoduinino HOKywao oa ociieapu 3auiiuitly upasa ipeo
Odomahum ailapaiiom Oparcase y KOjy epuiu yiaiarse u yciosa 0a cy ipeomeiiu
068a HOCIUYUKA UOEHIUUYHU, aApOUTUPANCHU CYO08U 34 AKIMUBUPATbe KAAY3Yie
,, PACKpCHUYe * pasice u uOeHmuineill Ciupanaka y 08a UoCtiyiKa.

Kuwyune peuu: apouiupadxcuu cyo, uHeeCuuyuoHY CioposU, Kiay3yia Kojd
ipyarca usboop uzmely cyhera u apouiupasice, fork in the road clause, apemen-
CKU cred, UOCHTUUTHET CIUpand, UOeHIMUTetl upeomeiiia UoCuyiKd.
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1. YBoa

MelyHapoiau WHBECTUIIMOHU CIIOPOBH HACTAjy Y BE3H ca yjarambuMa Koje
Jp>KaBJbaHUH jeIHe JpiKaBe (,,CTpaHM yjarad) BpIIM Ha TEPUTOPHUJH JIpyTe JIp-
’Kage. Y cllydajy criopa, yjiarad Mo)ke Jia ce o0paTu CyJICKOM arapary JIpiKaBe
noMahHa paju 3alITUTE CBOJUX MpaBa WM Ja 3alUTHTY MOTPaKH y apOuTpa-
KHOM TIOCTynKy. MoryhHoct na ynarad uzabepe u3mely HallMOHAIHUX CyZ0Ba
W MHBECTHIIMOHE apOMTpa)ke ce M3PUUMTO yropapa, au ce yecto cpehe moce-
OaH BU apOUTpakHE Kiay3yJe, Koja 0Baj M300p YWHU HCKJBYYHBHM. AKO yJia-
raq u3adepe Ja 3alITHTY IpaBa TPayKH MpeJ HAIMOHAIHUM OpraHuMa JpiKaBe,
1o ojpendama JIBOCTPAHOT CriopasyMma 3a 3alTuTy yiaramwa (Bilateral Invest-
ment Treaty —y namem tekcty: BUT), npeknyaupan je 1a Tpakd 3alITUTY Y
MmelyHapoHoj apoutpaxu. OBa Kiiay3yJsa ce y TEOPHjU HA3UBA ,,KIAy3Vad Pac-
kpcHuye " (eur. — ,fork in the road clause ) jep ynarauy naje Mmoryhnoct u300-
pa myTa 3amTHTe TpaBa, ajli My OJy3UMa MOTYRHOCT NpeIOMHIIbakha HAKOH
mTo u3BpmH ogadup. CTora je Beoma Ba)KHO HampaBUTH 100ap u300p dhopyma
MPUINKOM ITOJHOIICH:A TyXkKO0e.

Mebhynaponna apOuTpaxka yjarady HyIW BHIIE NPEIHOCTH, OJ KOjUX je
HajBeha ynmbEeHNIA Ja je TO HaYMH pellaBamba CIopoBa y KOME yjarad HCTyIa
CaMOCTAJIHO, KAKO OM PEIIHO CIIOp KOjU HMMa ca JpaBoM.' Yiarauu HalMoHaJI-
HE CyJIOBE 10 MPABHIIY HE CMATpajy MPHBIAYHOM OINImjoM,” jep ocehajy Hero-
Bepeme MpeMa MPaBHOM CHCTeMy jpxkape jomahuna.’ OBO ce YHHH Pa3yMHHUM
jep yliarad Tpaku 3allTUTy 300T pajibu Koje je Mpemy3ena ApikaBa, Koje mpe-
CTaBJbajy aKTe iure imperii © HEABOCMUCIICHO NPEACTaBIbajy U3pa3 ayTOpUTETa
npxage. Y npeamery Cauilem ipoiuue baninadewa, Tyxunail je MOIHEO Ty-
x0y, u3mMel)y ocrajior, paju 3alITUTE OJ] HE3aKOHUTE de facto eKCIponpujaruje
KOjy Cy M3BPILIWIN MTPABOCYHU OpraHu baHrmnajenia moHUIITHBIIN TPETXOIHO
noHety apouTpaxny omryky.! Ciyuaj Jlesen® ykasyje n Ha mpoGneM IpuCTpa-
CHOCTH mopoTe u nocrynajyher cyauje. [lopen HaBeneHor, YnmbEHHUIA je U /1

! Salacuse, Jeswald W., The Emerging Global Regime for Investment, 51 Harvard Interna-
tional Law Journal 427, 2010, ctpana 459.

2 Redfern, Alan, Hunter, Martin, Law and Practice of International Commercial Arbitra-
tion,Sweet & Maxwell, 2004, macycu 1-51.

3 Wilde,Thomas The "Umbrella" (or Sanctity of Contract/Pacta sunt Servanda) Clause in
Investment Arbitration: A Comment on Original Intentions and Recent Cases, Transnational Dis-
pute Management, mpBu TOM, 4eTBPTO M3ame, okTobdap 2004. roqune, crpana 13; UNCTAD Se-
ries on International Investment Policies for Development, Investor—State Disputes: Prevention
and Alternatives to Arbitration, UNITED NATIONS, New York and Geneva, 2010, ctpana 14.

* SAIPEM S.p.A. v. The People’s republic of Bangladesh, ICSID Case No. ARB/05/7, ox-
nyka ox 30.06.2009. ronune, macycu 181-184.

> The Loewen Group, Inc. and Raymond L. Loewen v. United States of America, ICSID Ca-
se No. ARB(AF)/98/3, omnyka ox 26.06.2003. romuse., macyc 138.
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CTpaHHM yJiarad OOM4YHO He 103Haje MEeCHE MPOLECHE MPOIHCE, ITO My OTeKaBa
OCTBapWBambC MPaBa MpeJl JIOKATHUM CYJIOBUMA.

Kao HeraTuBHa cTpaHa apOuTpaxke, Ha TIPBOM MECTy C€ HCTHYEC BHCHHA
TPOIIKOBA ITOCTYITKA, jep OHM 00yXBaTajy TPOIIKOBe myHOMOhHUKa, apOuTapa u
apOutpaxxue nacrutyuuje. [lopexa Tora, omom cTpaHoM apOUTpaxe ce cMaTpa
¥ JIy’KHHA TPajarba HOCTYIIKA M HeMOTyhHOCT IOKpeTama kanbeHor MoCTyIKa.

VY HapejHOM TOIJIaBJby MpuKazahy KpaTKo Kiay3yje KOoje OrpaHHYaBajy
HaJJISKHOCT apOUTPaKHOT CyJa, 07 KOJUX je jelHa M KJIay3yja pacKpcHHIE. Y
TpeheMm omespKy pana mpukazahy caMy Kiay3yiy pacKpCHUIE W MCIHUTATU FHEH
OJIHOC ca KJlay3yJlama WIyCTPOBaHUM Y JAPYTrOM HOIJaBiby. Y 0BOj IilaBH hy 00-
JACHHTH M KOjH YCIIOBH MOPajy OUTH MCIYH-EHH J1a OM ce cMaTpallo Jia je Kiay-
3yJla pacKpCHHLE ,,aKTUBHpaHa™, OJTHOCHO J1a je yjarad HanpaBHO KOHAauyaH U3-

oop dopyma.

2. ApOnTpakHu cropasymu y Mel)yHapo/1HOj HHBeCTHLMOHOj AapOUTPaKK

ApOuTpaskHH CIOpa3yM MpeicTaBba CarjlaCHOCT YTOBOPHHUX CTpaHa Ja
noctojehe mn 6ynyhe criopose pemre apourpaxom.® Kana je peu o nnpectu-
LUOHUM CIIOPOBUMA, apOUTPaKHU CIIOpasyMHu UMajy oapehene cnenupuuHoCTH
y OJIHOCY Ha cliopa3yMe KOjuMa ce yropapa TproBUHCKa apoutpaxa. Koa oBux
apOUTPaKHHUX CIIOpa3yMa, TPHU CTBAPH Cy KJbyYHE: HAUWH Ha KOJH CE HCKazyje
CarjacHOCT CTPaHa Jla Ce PElLIaBambe [OBEPH apOUTPAXHOM CyAy; CTPAHKE Koje
YYECTBY]Yy Y HHBECTHIIMOHO] apOMUTPaXH U TIPEIMET CIIopa.

CarnacHOCT 3a pelIaBame Clopa HHBECTULIMOHOM apOUTPaskoM je ,,KaMeH
TeMeJball'* HaJJIeKHOCTH apOUTPaKHOT CyAa U MOXKe OMTH M3paXKeHa Ha Pasiv-
4yyTe HauuHe. 3a pa3jiMKy O]l TPrOBUHCKE apOUTpaxe, CTpaHe y CIOpY carja-
CHOCT MOTY JIaTH Y BUAY jeTHOCTpaHE H3jaBe BOJbE, CaApiKaHe Y 3aKOHY JIpiKaBe
nomahiHa KOjy CTpaHM yJjarad IMpuxBaTta MOTHOIICHEM TyK0e. YKOJHMKO JprKa-
Ba CarjiaCHOCT M3pa3u y opendu nomaher 3aKOHOAABCTBA, TaKBa jeHOCTpPaHA
W3jaBa IpEJCTaB/ba MOHYLy AaTy ylarady 1a ce CHOp pemrd apOuTpasoMm.’

%V jenroj cryaujn n3spmenoj mpu Llkomn meljysapoare apGutpaxe (School of Internatio-
nal Arbitration), Queen Mary, University of London je yrBpheno na he ce 9 ox 10 npuBpeanux
JPYILITaBa pajije ONpeieIuTH 3a apOUTpaxy HEro 3a CyJICKHU MOCTYIaK Mpe]l Ap:KaBoOM y Kojoj je
YUHICHO ynarame. Bumre o oBome: International Arbitration: 4 Study into Corporate Attitudes
and Practices, Transnational Dispute Menagement (2006), www.transnational-dispute-manage-
ment.com URL: www.transnational-dispute-management.com/article.asp?key=930, ctpana 5.

7 Salacuse, Jeswald W., Is there a Better Way? Alternative Methods of Treaty-Based, Inve-
stor-State Dispute Resolution, Fordham International Law Journal, Tom 31 msmame 1, 2007,
ctpana 163.

8 Unan 9 cras 1 3akona 0 apOUTPaKL.

? van Harten, Gus, Investment Treaty Arbitration and Public Law - A Return to the Gay Ni-
neties?, Transnational Dispute Management Vol. 4, issue 5, September 2007, crpana 24.
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Wnak, toMrHaHTaH OOJIUK yroBapama HaJIe)KHOCTH UHBECTHIIMOHE apOUTpake
je dpopmynucame apOuTpakHe kinaysyne y oksupy bUT-a. Peu je o mehynapon-
HOM YTOBOPY KOjU 3aKJby4yjy JAp’kKaBe YTOBOPHHMLE, KOjU IO MPABUILY CaIpiKH
JIBE KJIay3yJie O pelnaBamy CIIOpoBa — 3a CIIOPOBE KOjU HacTajy m3Mmehy cammx
YTOBOPHHIIA M CIIOPOBE KOjH HacTajy m3Mel)y ynaraua u npxase gomahuua.'® Y
ciryuajy aa carnacHocT naje y bBUT-y, npkaBa naje moHyy yiarady ja ce €BeH-
TyaJTHU CIIOp pery apOuTpa)koM, W Ta MOHYyZa je Hajuenrhe raTa y BHy BHIIE
omniyja u3Mehy Kojux yiarad Moxe Aa uzabepe HauuH U (GOpPYM 3a pelaBambe
criopa.'’ Maga je y Teopuju u npakcu npuxsaheHO Ja Ce MOTOEA CArIACHOCT
IpKaBe HE TPaXKH, y CTapHjoj mpakcu cy noznata u bBUT-oBu y xojuma ce HaBo-
JIM J1a ¥ ApkaBa Tpeba [ ce cariach HAKOH IITO yJjlarad IPUXBATH MOHYy.

Y MHBECTHLIMOHOM CIIOpY C€ ca je[HE CTpaHe HaJla3u NPUBATHOIPABHU CH-
THUTET, JJOK Ce ca Apyre CTpaHe Hajla3u Jp)kaBa. VICTOpWjcKM IJiefaHo, yjiarauu
HUCY YCTIEBAM Ja WCXOAY]y OATOBapajyhy 3amTuTy CBOjUX IpaBa MPEa HAIHO-
HAJIHUM CYJIOBMMA, TaKO JIa je 3a pellaBame cropa Ha Mel)yHapo1HOj paBHU OWIIO
HEOIXOJHO J]a X HBHUXOBA IpXKaBa y3Me y IUIIOMATCKY 3alUTUTY. YTIPaBo je 0BO
noseno 1o exkcransuje bUT-oBa, koja mounme 1950-ux ronmHa, Kama cy apkaBe
Koje cy Owie HajBehW M3BO3HMIM KamuTasla MPHUIIPEMHIIC MOJEJE ABOCTPAHHX
cropasyMa 3a 3alTuTy yiarama. o Jlanac Behuua criopasyma ITHTH yiarade [a-
jyhu uM npaBo z1a criop NOJHECY Ha pelaBambe Mel)yHapoaHOM apOUTPa>KHOM Cy-
ny,'* 6e3 yuemha muxoBe apxkase. IIOLITO je cariacHOCT AP/KABE 33 PEIIABAHC
criopa Jata Ha ONIITH HaYMH, OHA CE€ OHOCH Ha CBAKO JIMLE KOje ce MOXe MOoABe-
CTH TIOJ T0jaM yJ1araua, kako je aedunncan y BUT-y."> 3 oBor npousnasu Ba-
JKHA OJIJTMKa apOUTPaYKHOT Criopa3zyMa KOjuM ce yroBapa HHBECTHUIIMOHA apOuTpa-
kKa, a TO je Jia IpXKaBe Koje Cy 3aKJbyduIie yroBOp yroBapajy MexaHu3aM peliaBa-
ma crioposa y kopuct tpeher s, 1j. apkassbana apikaa yrosopHua.'’

[Mpeamer criopa y MHBECTUIIMOHO] apOUTPaKH NPE/ICTaBIbajy Mpasa CTpa-
HOT yJiaraua, JIOK Cy IpeJMeT MOCTYIKa y TPrOBHHCKO] apOUTpaku HMOBUHCKHU
CIIOPOBH O MIPaBUMa O KOjUMa CTPaHe MOTY CI000JHO AMCHOHUpATH. MexaHu-

' UNCTAD IIA Glossary, ctpana 43.

"' McLachlan, Cambell, Lis Pendens in International Litigation, Martinus Nijhoff Publ-
ishers, 2009, crpana 43; omyka Llenepejun Jykpejn, infra 41, macyc 12.2.

12 CranuBykoBuh, Maja, UKCHJ] u osocitipanu cilopasymu o 3auiiiuiiu u yHaupeherby
uneeciiuyuja Peityonuxe Cpouje, Liber amicorum Dobrosav Mitrovié, beorpax 2007, ctp. 583-
602, cTpana 6.

" Salacuse, op.cit., cTpana 439.

" Ibid., crpana 459.

15 Schill, Stephan, International Investment Law and Comparative Public Law, Oxford
University Press, 2010, ctpana 631.

16 CranmsykoBuh, Maja, Ap6uilipaxcuu ciiopasym, Ycio8iu 3a iyHOBANHCHOCTE U Oejciligo
apoutupadicnoi ciiopazyma, cxpuitiua, Ipasnu gaxyriveii y Hosom Cady, macyc 5.

17 Bbpoxec, op.cit., crpana 454.
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3aM pelllaBama CIOPOBa yJIarad Moye KOPHUCTUTHU CaMo 3a CIOpP KOjH MPOU3Ia3u
U3 MpeaMeTa Cropasyma, Tj. OHaj CIop KOjU ce THYe MUTama MOCTOjamba MoBpe-
Jie paBa WHBecTUTOpa. Paau ce o mpaBuMma Koja cy My TapaHTOBaHa IIPUBaTHO-
MIpaBHUM YTOBOpPOM, 3aKOHOM fApxaBe aomahnHa BUT-om, wimm apyrum mely-
HapOJHUM YTOBOPOM KOjH PETYJIMIIE TPETMaH CTPAHOT yjaraya.

2.1. Ciiopazymu Koju oipanu4asajy HaoaAelCHOCHU apoutupaicHol cyoa

N3zy3eTHO je 3Ha4ajHO CAaunHUTH J00ap apOUTPaXKHU CIIOPa3yM, C 003UpoOM
Ha To na hie apOuTpaKHH CyJ HA BEMY TEeMEJbUTH CBOjy HaaiekHOCT. [Ipunu-
KoM 3akjbyunBama BUT-a, apkaBe yroBopHHUIIC MOTY YCJIOBUTH CBOj MpHCTa-
HAK HA apOMTPaXHO pelnaBame cropa.'’ TuMe ce HaUIeKHOCT apOUTPAXKHOT
cyaa cyxapa. CarimacHOCT MOKe OUTH OrpaHHUYCHA Ha CIIOPOBE O MOBPEIU OJI-
pehennx cranmapia 3amTHTe ylarama, a MOXe OUTH OrpaHUueHa M IMPOICIy-
panHo. [Iponerypanna orpanndema o0yxBarajy: 00aBe3y UCHPIIJbHBaba JTOKaJI-
HUX MPaBHUX JIEKOBA, MMPOTEK T3B. ,,lieproaa xnahema“, odaBesy odpahama 10-
MahuMm cynoBuMa, 006aBe3y /a ce MOKyIIa UCXOJI0BATH OJUTyKa Ipej HaloHa-
HUM CyJIOM y ojipeheHOM BpeMeHCKOM Teprojy U Kiay3yJly Koja mpyxa u3oop
m3mely cyhema u apoutpaxe.

2.1.1. Knaysyne koje iuaxcaimiusHo nagooe 3a wia he iocitojaiiu
HAOAEACHOCIU apOUTUPAdiCHOT Cyoa

Crtpane MOTYy OTpaHHYNTH HAJICKHOCT apOMTPaXHOT CyJa Tako mTo he
oapeauTy J1a he oH OMTH HaAJIeKaH camMo Yy Cilydyajy oBpea KOHKPETHHX OJpe-
nabda BUT-a 1 THMe UCKJbYUNTH HAJUIEKHOCT apOUTPaXKHOT CyAa Yy ClydajeBu-
Ma ToBpe/a ocTatux oapenou.'’

V cayuajy Terenop iipoitiue Mahapcere,” onpente BUT-a o kome ce criop
Hamao npen apourpaxxaum cygom MKCU/I-a, cagpkane cy apOuTpaxHy Kiay-
3yIy IO K0jOj je apOuTpaXKHU CyJl MOTa0 pEIIaBaTH caMO CIIOPOBE KOjU HACTajy
MO TIMTay OAIITETE 32 CBCHTYAJIHO YUUHECHY EKCIPOIPHjaIlijy HMOBHHE Yyiia-
raua.”’ TeneHOp je MOKYIAo 1a NPOLIMPH HAIEKHOCT apOUTPAXKHOT Cy/a Ha
MoBpesie NMPaBUYHOI W jeIHAKOr TpeTMaHa WHBECTUTOPA, Mo3MBajyhum ce Ha
KJIay3yJly HajrmoBiamheHuje Hanuje. ApOUTpaKHH CyJ] OBakaB apryMeHT HHje

'8 van Harten, op.cit., crpana 28.

19 Schreuer, Christoph, Consent to arbitration, u knjizi Peter Muchlinski, Federico Ortino,-
Christoph Schreuer, The Oxford Handbook of International Investment Law, Oxford University
Press, 2008, cTpana 843.

O Telenor Mobile Communications v. The Republic of Hungary, 1CSID Case No.
ARB/04/15, omyxa ox 13.09.2006. rogune

2! Mutpuh, Jlparana, Odnyke o nenadnedscnociiiu y melynapooioj uneeciiuyuonoj apou-
wwpascu, mactep pan, 2011. ronune, Hosu Can, ctpana 21-23.
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YCBOjHO, T€ j€ HAIIA0 Y KOHKPETHOM CJIy4ajy Jia He MOCTOjU prima facie Hajie-
JKHOCT.

OaxkaB criopasym PeryGmmka CpOuja je 3axsbyunia ca Byrapckom,™ amu
je cnopa3ym koju je Cpbuja 3akspydriia ca KHHOM HajpecTpUKTUBHUJU. Y CTaBy
3 unana 9 ypeheno na ce MKCU/I-oBom unu ad hoc apOUTpaKHOM CyJy MOTY
MOJTHETH 3aXTEBU KOJU CE OJJHOCE Ha CIIOpP Y BE3M Ca U3HOCOM HAKHAOEe 3a4 eKC-
dpoilpujayujy, y ciydajy Ja TakaB CIOp HUje MOrao OMTH pelIeH Yy POKY Oj
IIECT MECeIX O] JaHa 3arnouynmbama nperosopa. Cropasym nsmehy Kune u Ile-
pya, KOju je apOMTpaXkHH Cyja MCTUTHBAO y omiyimn Tza Yap Shum™ canpxn
WJICHTUYHO OTpaHuYCHbe. Y OBOM CIlydajy, HACyNpoT HEKHM PaHHjUM OJUTyKama
y KOjuMa cy apOHTPasKHH CyIOBH YCBOJHIIM PECTPHUKTUBHUjE TyMauewe, ' apou-
TpakHO Behe je HallIo Jia MUTalke HaKHaje 300r YUMEEHE CKCIpPOTpHUjaIuje
HYXKHO YKJbYy4Yyje CBa NHUTama WHXEPEHTHA MpoOJeMy eKCHIpoIlpHjalnuje, Kao
ITO je MUTambe 43 JIM je J0 Oly3MMara MMOBMHE YOIIITE JOMLI0,” 4uMe je
MPOLIMPHIIO MPEYCKO (HOpMyITHCaHy apOUTpakHy KIay3yiy.

2.1.2. Knaysyne xoje iipeosuhajy obase3y ucypiibusarba 10KAIHUX
UpasHux J1eKoea

[IpaBa ynaraua u cTanaapAu 3alITUTE yiarama cy rapantoBaHu bUT-owm,
KOjH je Ap)KaBa Ydju je ylarad Jp)KaBJbaHUH, 3aKJbyddiia ca JpKaBOM Y K0joj

22 Cranusykosuh, Maja, Ap6uitipasica usmely Opacase u ynaiaua Ha 0CHOGY OG0CTAPAHUX
ciiopazyma o 3awiuuiiu u ynaiupehersy yiaiarea, 300pHUK pazoBa y crioMeH npod. np Muoapara
TpajkoBuha, IIpaBuu daxynter y Beorpany, Yapyxeme npaBuuka y npuspean Cpouje u Lpue
I'ope, beorpazn 2006, ctpane 514-533, crpana 522.

% Tza Yap Shum v Republic of Peru, ICSID Case No ARB/07/6, oftyka 0 Ha[UTeHOCTH 01
19. jyna 2009. 'ongune.

*V ciydajy HemoyMHmIle y TIOTIIeLy TyMauerma onpeljeHe opende, apouTpaKHu CyoBH hie
ce YIUIaBHOM I103BaTH Ha MMIICPATHUBHO MPaBHIO M3 wiaHa 31 Beuke KOHBEHIMjE O YrOBOPHOM
IIpaBy, KOjH HaJIa)Ke J]a ce TEPMHHH MMajy TyMadlTH y CKJIaJy ca BHXOBUM yoOHdajeHHM 3Have-
weM. OBaj MPUHLKUI je NpUMeHNno apouTpakHu cya npu CTOKXOJIMCKOj MPHUBPEIHOj KOMOPHU Y
npenmery Viadimir and Moise Berschader v The Russian Federation (http://italaw.com/cases/
documents/142), y xome je mpeaMeT Tymauema Omna oapend6a BbUT-a msmelhy Pycmje n
Benrujcko-mykcemMOypIke yHHje KOja je OTrpaHHYaBalia HAAJICKHOCT apOUTpaKHOT Cylda Ha
,,CIIOPOBE Y BE3U Ca HAKHAIOM 32 EKCIPOINpPHUjaljy*. ApOUTPaKHH Cy/] je 3aKJby4HO Ja je TaKBa
(bopmynaipja U3 HaAIEKHOCTH apOUTPAKHOT Cy/a U3y3esa CIOpOBE KOjH Ce THUY NMUTama Jia JIn
je 10 oxy3uMarma MMOBHMHE JOIUIO, JOK he ce Ha/UIe)KHOCT MOhM yCHOCTAaBHTH caMo y CiIydajy
KaJa je jacHO Jia ce eKCIpOoIpHjanuja J0r0IIIa, aJld MOCTOjU CHOP OKO HakHaje. Mctu nmpuctymn
uMao je apbutpaxkuu cyn y npeameruma Ociupujan Eprajuc ipoiiue Cnosauxe (http://italaw.com
/cases/103), koju je pemaBaH mpen apoutpaxHum cygoMm no YHIUTPAJI-oBum npaBunmma.
Bume o oBom murtamy Bumu y Reinisch, August, How Narrow are Narrow Dispute Settlement
Clauses in Investment Treaties?, Journal of Internatonal Dispute Settlement, Tom 2 m3name 1,
2011, crpane 115-174, crpane 119-122.

% Tza Yap Shum v Republic of Peru, macyc 155.
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ynarad uHBecTHpa. OBH CIOpa3yMu TEXE IMOBHINABAY CTaHAApAA 3alITHUTE
yllarama ¥ IpaBa HHBECTUTOPA M OrpaHHyaBamy cyBepeHe Mohu apikase y Ko-
joj ce ymaxe.”® To 3HAauM 1@ Y MHBECTHIMOHOM IpPaBY JONA3M 10 HHTEPHAIIMO-
HaNM3aLHMje cropa,”’ OJHOCHO Ja J0Ja3H [0 yIuBa Mel)yHapoaHOr jaBHOT mpa-
Ba y NPUBATHONPABHHU OJHOC. Y BE3U ca THM, OCHOBAHO CE MOCTaBJba MUTAHE
Ja JI1 TOJHOLICHE TyK0e apOUTpaXHUM CYAOBHUMAa pajyl pellaBamba WHBECTU-
UOHUX CIIOPOBA MOJUIekKE 0ONYAjHOM MPABHOM MPABUITY HCIPIIJBHBAA JIOKAI-
HUX TIPAaBHUX JICKOBA.

MebhynaponHo obuvajHo mpaBo mpenBuba ga TyKujal, Mpe MOAHOLICHA
Tyx6e pen MeljyHapoaauM GopyMom,” MOpa HCLPIIETH JTOKAIHE HpaBHE JIe-
KOBE, Kako Ou Ap)kaBa nMalia IPWIMKY Ja eBEHTYAIHO MCIIPaBHU IPEIIKe 10 KO-
jUX je JOIILIO y OKBHPY HEHOT IPAaBHOT MopeTka.”’ [[puMeHa OBOT PaBMIIA MO-
e GUTH HCKJbyUeHa CIIOPA3yMOM CTpaHaKa. "

Kana je peu o meljyHapomqHoM MHBECTHIITMOHOM IIpaBy, CHTyaIdja je oop-
Hyrta. Hajsehu 6poj BUT-oBa, HapounTO OHMX 3aKJbyYEHUX MOCICIBHUX Jele-
HUja, HE TPAXKH MCITYHEHE OBOT YCIIOBA,” IITO je PEe3yNTHPANo H3MEHOM OOH-
YajHOT TIPaBHIIA KAJa Ce PAIM O HHBECTHIMOHMUM CIOPOBMMA,”” Kao IITO je ap-
ouTpakHu cyxa y npeamery Monoes ipoitiue CAJ/J-a w3puanto npusHao.” JIpy-
MM PEYMMA, YKOJIMKO HHje APYKUYHje yrOBOPEHO, IpKaBa yjlarama He MOXKE Y-
HCHHUILY /1a JIOKAJIHA IPaBHA CPEJICTBA HUCY MCUPIIJbEHA HCTHLATH Kao Impemnpe-
Ky HaJJIS)KHOCTH.

Unan 26 UKCUJ KonBenuuje uckibyuyje o0aBe3y HCLPIJbUBabA JIOKA-
HUX NpaBHUX JiekoBa. Unanune KoHBeHIMje MOTY CTaBUTH Pe3epBY Ha OBY OJI-
penby, kao wro cy To yunumin Mspaen n I'Batemana.’” ITopex Tora, wiaHHIe

% Bumu: Sornarajah, Muthucumaraswamy, The International Law on Foreign Investment,

Cambridge University Press, 1994, ctpana 90.
Bumu: ‘Byumuh, Ilerap, Excipoipujayuja y mehynapoonom upusaivinom upagy

uneeciiuyuja, ooxiopcka oucepimayuja, Hosu Can, 2010. ronune, ctpana 279.

28 Bilateral Investment Treaties 19952006 Trends In Investment Rulemaking, United Na-
tions, New York and Geneva, 2007 crpana 108.

%% Shaw, Malcolm, International law, 6. 1zdanje, Cambridge University Press, 2008, crpana
819.

30 Brownlie, Ian, Principles of public international law 7™ ed., Oxford University Press,
2008, ctpana 492.

31 Schill, op.cit., ctpaHa 631.

32 Schwebel, Steven, The Influence of Bilateral Investment Treaties on Customary Inter-
national Law, Transnational Dispute Management, Vol. 2 - issue 5, November 2005, crpana 27.

33 Mondev Int’l. Ltd. v. United States, ICSID Case No. ARB(AF)/99/2; Bumu u Salacuse,
op.cit., ctrpana 429.

3* McLachlan, op.cit, ctp. 253-254.

3 Ipemna je Uspaen kacHuje moByKao pesepsy. Bimn: Schreuer, Christoph, Calvo’s Gran-
dchildren: the Return of Local Remedies in Investment Arbitration, Law and Practice of Interna-
tional Courts and Tribunals, 4/2005, ctpaHa 2.
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MOTY YTOBOPHTH IIPUMEHY OBOI' 00MUajHOT TpaBuia y oksupy bUT-a wmu yro-
BOpa O yJaramy KOjH CajpyH KOMIPOMUCOPHY Kiay3yiny.’ OBakpe Kimay3yJie
Cy 3acTyIUbeHe Cy y yriaBHOM crapujum BUT-osuma,’’ mana ce cpehy u y Ho-
BHjUM CIIOpa3yMuMa, TOMyT oHOT Koju je CpOuja 3akspyunia ca Manrom 2010.
TOJIHE.

2.1.3. Knaysyne koje caopaice 3axilies 3a upouiex epemena ipeosuhenor 3a
HOKYWAj peulasaroa ciuopa MUpHum uyiiem

Hajsehu Opoj B T-oBa y cBojum ojpeadama npeasula o0aBesy yiaraya u
Jp>KaBe yjarama Jia CBE CIIOPOBE MOKYIIajy Ja peuie MUpHUM mmyTeM. [lo3nare
Cy, aKO HE M YecTe, Kay3yJie KojuMa YTOBOPHHUIIE Tpaxe MpoTek oapeleHor po-
Ka 0] MOMEHTA KPUTHYHOT joraljaja 360r kora Tpaxke 3amTuTy.” CBpXa OBOT
MpaBuIIa, KOje je y NpakCH MHBECTHIIMOHOT MIpaBa MO3HATO Kao ,,IepHoA XJuale-
wma“ (cooling off period), jecte na oMoryhm cTpaHama y cropy Jia IperoBapajy
oxo Moryhux pemera,’”’ Kao U 1a ,,A3Barajy" mpeaHOCTH ¥ MaHE apOUTPAXKHOT
TOCTYTIKA Y KOHKPETHOM clty4ajy,”’ Kako Ou ce H30eriy HermoTpeGHN TOCTYTIIIH.
Tek mo mpoTeky T3B. nepuoja xinahema o] HacTaHKa CIopa, yJjarad MOKe HOJ-
HETH TyX0y apoutpaxaoM cyay. OBaj pok ©Ma KapakTep oI0KHOT poka,’ jep
Ce TEK 10 HErOBOM IPOTEKY yJjlarad MOXKe OOpaTUTH YrOBOPEHO] apOUTPaKHO]
WHCTUTYLHjH.

[lo3nara je omnyka CI'C upoiuug Ilakuciiana, y x0joj je jeTHO OJ1 TIpoIie-
CHUX THTama OWII0 YIIPaBo MUTAkE TYMaueha apOUTPaKHOT CIIopasyMa KOjH je
npeasuhao o0aBe3aH nepuoj KoHcysranuja oa 12 meceru. Tyxunar je cma-
Tpao Jia je ped o MpoIeypaTHOM 3aXTEBY, KOjH CIIY>KH Jia TOJICTAKHE CTPaHKE
Ha MPEroBOpe W HU Ha KOjU HAYMH HE YTHYE HA HAJICKHOCT apOUTPaXKHOT Cy-
na, Oyayhu ja Ou Ty»Kuiail Morao, 4ak u ja apoutpaxso Behe npuxsaru npu-
roBop, kKpo3 12 Mmecely MOHOBO MOAHETH TyxOy mcror caapxaja.’” V cBojoj

3% Lanco International v. the Argentine Republic, ICSID Case No. ARB/97/6, ommyka ox
8.12.1998. roaune, 40 ILM 457 (2001), macyc 39.

37 Schreuer, Christoph, ICSID Convention: A commentary on the Convention on the
Settlement of Investment Disputes Between States and Nationals of Other States, Cambridge
University Press, 2001, ctpana 391.

38 Reinisch, op.cit., crpana 116.

39 Schreuer, Travelling the BIT Route, op.cit., ctpana 232.

40 UNCTAD, Prevention and Alternatives to Arbitration, op.cit., ctpana 41.

4 Byunuh, [erap, Odpedbe o oonoacnom poky 3a ioxpeiiare apbuitipadice y mehynapo-
OHUM YI08OpUMA O 3AWTHUTHY YIATAFA U HUXO08 YIUYA] HA HAOIEHCHOCT apOUtupasichux cyoosa,
360puuk pagosa [IpaBHor ¢axyntera Yuusepsurera y HoBom Cany 2/2012, ctpana 356.

2 SGS Société Générale de Surveillance S.A. v. Islamic Republic of Pakistan, ICSID case
No. ARB/01/13, omutyka o Hamiexuoctu ox 06.08.2003. roqure, macyc 130-131.
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aHaJM3K apOUTPaKHU CyJl C€ TI03BA0 Ha MPETXOJHO JIOHETY OJUIYyKY Eitiun ipo-
iiue Kanaoe®™ w 3axspyuno na je, umajyhu y Bumy craB BpXoBHOT cyna Tysxe-
wor,* Marno BepoBaTHO ja Gu [TakncTan mokasao 106py BOJbY Ja Mperosapa ca
Tyx)uoreM. Mnak, 4uHu ce Jla Kao KPyHCKH apTyMEHT apOUTPaXKHH CyJI HCTHYE
Ja He OM OMJIO LENMCXOTHO, Ca acleKTa TPOLIKOBA MOCTYIKA, IPEKUAATH TeKy-
hu mocTynak camo J1a Ou ce mpyXuia MOTyhHOCT cTpaHaMa Jia ce KOHCYITY]Y,
HAKOH 4Yera Ou Ty)KWJall, 110 MPOTEKy poKa, TIOHOBO MOJTHEO TYKOY.

Y omnyuu Eiuun ipoiuue Kanade apOUTpaxHH Cy/1 j€ MIPEIU3HO Pa3rpaHu-
YHO MpOoLeIypajiHe MpaBuiia o]l jyPUCIAUKIMOHUX 3aXTeBa. JypUCAUKLIMOHE OJI-
penbe neduHMICaHe Cy Kao TpaHuIle oBiamhema apOUTpakHOT Cy/ia Ja ToCTyma
Yy MEpUTYMY CIIOpa, J0K Cy NpoleAypalHa MpaBujia 03Ha4eHA Kao yCIOBU KOje
TY>KWJIAIl MOPa UCITYHHUTH, aJId YHjU €BEHTYaIHH U30CTaHAK HE BOJM 0J10alnuBa-
By TyXO0e 300T HeHa uIexHOCTH, Beh Moryhem mpekuy rmocrynka, a y KpajmbeM
CiIy4ajy, ako OM ce M30CTaHaK IMOoKa3ao Kao TpajaH, ofbammBamy TykOe 300T
MPOIIECHUX HepocTaTaka. HakoH mTo Ou mporecHu HexocTay O OTKIIOHe-
HU, Ty)Xujar OW TIOHOBO MOTAa0 IOJHETH TYXO0y W He Ou OWII0O CMETH-H 3a II0-
cTyname apouTpaxnor cyna.*® Menmryjyhn kapakrep neproma xnaherma, apou-
TPaXXHH CyJl je TIOBYKao Mapalielly ca 3aXTEBOM 3a HCLPIUbHBAE JIOKATHUX
MIpaBHUX CpeJcTaBa y MehyHapoaHOM IpaBy, KOje ce Moe npeHedpehn ykonu-
KO ce TIOKaxe Jia OM UCIPIUbUBALE JIOKATTHUX CPEJICTaBa OUIIO Y3aIyIHO, jep CY
JOCTYIHA cpecTBa HeepukacHa.! JIpyruM peunma, apoutpaxkHo Behe je Ha-
o 1a 6u nperoopu Gumn Heycnenn,* te je mpurosop Kanaze oxbuio, jep
Oou onbanmBame Tyx)0e OMII0 IPOTHBHO IHIBY U cBpcH yroopa HADTA, xoju
Kao CBOj ITJb onpehyje ehUKacHOCT IIpaBHE 3aIITHTE.

VY cnyuajy Mapgu ipoitiue Exeadopa apOUTpakHU Cy]I je 3ay3€0 JApyradu-
ju craB. ExBajnop je mpuUroBOpHO HaJUIeKHOCTH apOMTpakHOT cyna, u3Mehy
ocTaor, 300T TOTa MITO TYKIJIAIT ITPE TIOTHONICHA Ty k0e HHje cauekao Ja mpo-
TEKHE POK O] IIECT MECelr OJl MOMEHTa HacTaHKa criopa. Behe murupa oamyky

B Ethyl Corp. v. Government of Canada, NAFTA case, oamyka 0 HaIIeKHOCTH OJ
24.06.1998. ronuue

44 Bpxosau cyn Ilakucrana je omnydyjyhu o 3axTeBy Tyxwuona HaBeo n1a bUT Huje crymmo
Ha cHary y [lakucrany, jep HHje HHKOpIOpHCaH y JoMahy JIeTUCIaTHBY, YCIIe Yera HHjelaH Cy /|
y IakucTany ne 61 morao na ra npumenu. Bunu: CI'C iipoiuus Ilakuciiana, macyc 119.

* Ibid., macycu 183-184.

* Ethyl Corp. v. Government of Canada, macyc 58.

47 Ibid., macyc 84.

* Crmuny aprymenTarujy MoxeMo BuneTH y npeamery Jlodep ipoitiue Yewike y Kome je
apOUTpaKHU CyJ| MPU3HAO Jia TY)KWJIAL] HUje CaueKao MPOTEK IPOLETYPATHOr POKa, HO y TOME
HUj€ BUJIO MPETIPEKY 3a YCIIOCTABIbALE HAMIEKHOCTH. Pe3oHOBamEe apOUTpaskHOT Cy/ia 3aCHUBA
ce Ha YMbeHUIHM Ja Behe HUje mpoHaAInIo JoKa3e Koju Ou ykasuBanu fa je Yemka cupemHa na
CTYIH y TIperoBope ca TyxkuoneM. OrianraBame HeHAJIEKHUM OM CTOTa, IIpeMa CTaBy oBOT Beha,
MpecTaBibalio nperepanu Gopmanuzam. Bunu sumie Jlodep ipoitius Yewre, nacyc 188-190.
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Jlooep dpoitiue Yewxe xKoja mpenu3npa J1a poK 3a MPEeroBope Mourbe Ja Teue
0Jl MOMEHTA KaJia yJlarad yrno3opH Jp:KaBy yjarama Jia je JOIUIO JI0 MOBpele,
HE O] TPEHyTKa KajJa ce cama noBpeja porommia.” Mapdu Huje Morao jemHo-
CTpaHO OJUTYYHMTH Jia MperoBopu Hehe OMTH TUIOJJOHOCHH, T€ MOKPETAmE I0-
CTyIKa Ipe poKa Mpe/CTaBiba MOBPELy WiaHa 6 amepuuko-ekBajgopckor BUT-
a.”” Ocnmamajyhu ce Ha 061M4ajHO MPaBO KOAUDUKOBAHO BEUKOM KOHBEHIIHjOM O
YTOBOPHOM IpaBy, apOUTPaXHU CyJl HUje BHIEO MPOCTOp Ja MpeHeOperne oj-
JIOKHU YCJIOB KOj€ Cy YTOBOPHHUIIE YHEJIE Y BUT.”!

Oga Ki1ay3yJja He HCKIbyUyje MOrYhHOCT yroBapame Kiay3yJie Koja mpyxa
m3b6op usmelhy cyhema u apoburpaxe. bynyhu ma ,,nmepruon xmahema™ Moxe ma
NpOTEKHE, a Jla yjarad He MOKpeHe CIop, MO MPOTEeKy OBOT Iepuoja, Hema
CMETHE /12 yJlarad Heomno3uBo n3zabepe GopyMm koju he pemaBaTv O WHBECTH-
IMOHOM cropy.””

2.1.4. Knay3yna koja iipeosuha obasesy obpaharba HayuoHaiHom ¢opymy

Knaysyna koja oJ yynaradya 3axTeBa NpeTxoJHO oOpaharme HallMOHATHOM
dhopymy mpe obpahama mMehyHapomaHO] apOUTpaku MpeacTaBiba OJIaXH OOJIUK
oapeade o 00aBe3HOM UCHPIJbHBARKY JOKAIHUX NPABHHUX JICKOBA, 11a CE YaK MO-
YK€ CPECTH U apTyMEHT Jia TIpeJICTaB/ba yBoheme o0aBese Kopulihema JIOKATHUX
MPaBHUX JICKOBA HAa Malia BpaTa, Kao eJIEMCHT MaTepHjalHOT CTaHap/ia 3allTh-

Te.” PasnuKa JIeKN y YMEHHUIH J1a KOJ OBE KJIay3yJle, yjarad Tpeba ja yuauHu

,pasyman Harop“>* 3a pemasame criopa mpex goMahum opraHuMa, 10K ce KOJ

4 Ronald S. Lauder v. The Czech Republic, UNCITRAL, omnyka ox 03.09.2001. ronusne,
nacyc 185; Murphy Explorationa and Production Company International v. Republic of Ecuador,
ICSID Case No. ARB/08/4, omnyka o HamnesxxHocTr o 15.12.2010. rogune, macyc 108.

3 Mapgpu iipoitiue Exsadopa, macyc 135.

3V Ibid., macycy 140-144. XpOHONOWUIKH TPBH MPEAMET Y KOME je, HAKOH HH3a OIyKa Y
KOPHCT TY)KWJIAlla 110 MUTamy MPOTEKa POKa 3a MPEroBope, apOUTPaKHU CyZ Ha IPUTOBOP TYHK-
€He AprKaBe JOHEO ApYyradujy OmIyKy, jecte bypaumiition ipoiiué Exéadopa. Y 0BOM ciydajy
noctymnajyhe Behe je M3Beso 3aKibyvak Ja pok o1 6 Mecely, peaBul)eH 3a nepuoy xnalhema, Hitje
0Yeo Jia Teye, jep y KOHKPETHOM Cllyd4ajy yiarad HHje M3BECTHO JpiKaBy yJarama ja cMaTpa Ja
cy My noBpeljeHa mpaBa, M3 KOjUX pa3jora je HaIuIo Ja je 3aXTeB TY)KHOI[A y OBOM Jelly OO
HenomymTeH. Buan Butiie Burlington Resources Inc. v. Republic of Ecuador, ICSID Case No.
ARB/08/5, omnyxa o Hagnexuoctr o 02.06.2010. roxune, nacyc 342.

32 06e knaysyne yuere ¢y y BUT msmely Jyskuoadppruke perryGmike i 3nmbadsea. Brmn
pume Peterson, Luke Eric, South Africa’s Puzzling New Treaty with Zimbabwe, nocTynHo Ha
http://kluwerarbitrationblog.com/blog/2009/12/10/south-africas-puzzling-new-treaty-with-zimbabwe/

33 Schreuer, Interaction of International Tribunals and Domestic Courts in Investment Law,
op.cit., ctpana 76; Schreuer, Calvo’s Grandchildren, op.cit., ctpana 4.

3% Schreuer, Christoph, Interaction of International Tribunals and Domestic Courts in In-
vestment Law u knjizi Arthur W. Rovine, Contemporary Issues in International Arbitration and
Mediation: The Fordham Papers, Martinus Nijhoff Publishers, 2011, cTpana 75.
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WCIPIUbHBAbA JOKATHUX MPaBHHUX CpEAcTaBa TPaXKH Jla ce ylarad oOpaTHo
CBUM HHMBOMMA 3aIITUTE, & TEK IIOTOM Mel)yHapOIHO] HHCTHTYIIH]H.

YroBapame 0Be Kiay3ylie ce o0jallihaBa apryMeHToM Ja ce nospeaa bUT-
a cacToju y MPOIYCTY ApKaBe Jia MPYKU ylarady 3allTHTy TOBOJIOM Hapyle-
HoOT npaBa. J[pyrum peurMa, OBakBa Kiiay3yJia je y OJHCKOj Be3H ca CTaHIapoM
yckpahuBama mpaBa Ha IpaBUYHO cyhemwe (eHr. — ,, denial of justice ). OBne je
BOXHO HampaBuTH pasnuky m3mely ompende y BUT-y xoja tpaxu obpahame
HAIMOHAJTHUM CYAOBHUMa Kao yCJIOB 32 IOCTOjame HaUIC)KHOCTH apOUTpakKHOT
cyaa u obpahama qomahnum opranuMa Kao yciioBa 3a IMOCTOjame MoBpeJie MaTe-
pujanaux oapenada BUT-a, kako je To aHAIM3UPAHO Y HEKUM OJ[TyKaMa.

VYKOIHMKO Cy YrOBOpHE CTpaHe yroBopuiie na hie ynarad TpaKuTH 3amTHTY
on nomahmx cyzioBa, Ia TE€K y CiIydajy He3aJloBoJbaBajyher periema, ol apOu-
TPaXKHOT CyJa, HEUCIYIECHE OBOT 3aXTeBa BOAMNhE oM0aIBamy TyK0e U3 mpo-
LECHUX pasJiora.

AKO mocMaTpaMo npakcy apOUTpaXKHUX CY/I0BA, BUIJBHBO j€ Ja Cy Ce MHOTH
apOUTPaXKHU CY/IOBH JIOTHIIAIN MTUTamka MPETXOMHOT 0O0pahama opraHuMa JpikaBe
ylarama, aji TeK MPUIMKOM HCIUTHBAKRA MEPUTYMA TYXKOE, OJHOCHO K0 MEpH-
TOPHU 3aXTEB y CKJIOMY HEKOT OJ1 MATEPHjATHUX CTaHap/a 3allITHTE yilararma.

Ucrnmryjyhu mocrojame excriponpujanuje y npeamety [lenepejuin Jykpejn
ipoimiug Yxpajune, apOUTpaKHU CyJ je HaBEO Jia YNIHCHUIIA 1A j€ ylarame mnpe-
cTaJio Jia OyJie YHOCHO HUje JOBOJbHA JIa MOKaXKe MOCTOjamhe OIy3MMama yara-
wma. OBO cTOra IITO KOJ| HHIUPEKTHE SKCIPONpHUjallije TOHAIIAkEe APKABE, 32
KOje yJarad TBpJIH Jia Mpe/CcTaBba MOBPEy HHBECTUIIMOHOT CIIOpa3yMa, BeoMa
YeCcTO HUje JOBOJPHO HMHJMKATHBHO, TC j€ HEOMXOJHO Jia yjarad TOKyia Jia
OCTBapH 3alITUTY TpeJl HAIMOHATHUM CYJIOBHMa, OJTHOCHO Y KOHKPETHOM CIIy-
4ajy ynpaBHAM opraHuma.’> JIo CIMYHOT 3aK/bydKa je J0IIA0 apOUTPAKHU CY/I
y npeamety Eukana tipoiius Exeaoopa, y KoMe je 0I0HO TY)KHOUEBE TBPAE O
I0CTOjamy EKCIpOIpHjaluje OBOIOM Mepa nopecke monutuke Exsagopa.’® ¥
nmoceOHOM MHUIIIbeY apoutap np ['purepa Haon oOpasznaxke ONyKy YHCHU-
[OM J1a apOUTPaXKHH CYJT HE MOXE MPEY3ETH YIOTY eKBaJIOPCKOT YIPABHOT Cyia
W pemaBaTH O mopeckuM nutamuMa. bUT He 3abpamyje JOKaTHUM OpraHuMa
Jla YBOJE Pa3UuUTe Mepe, JOKJE IO ylarad Mo)Ke OCIIOPUTH 3aKOHHUTOCT Ta-
KBHX Mepa IIpeJ] HAlMOHATHAM CYI0M. '

Hemro npyrauwja curyarnmja jaBuia ce y mpenmety Jaw oe Hyn upoiuus
Emuiia,”® y xome ce muTame oOpahama HAIHOHAIHAM OpPraHAMa MOCTABUIO

55 Generation Ukraine v. Ukraine, nacyc 20.33.

3 EnCana v. The Republic of Equador, The London Court of International Arbitration Case
UN 3481, oanyka on 03. dedpyapa 2006. roqune, macyc 194.

37 TocebHo MumIBeRe aponTpa ap Xopauna ['purepa Haona o mutamy excnponpujarje,
HaBeJIeHO Kao aHekc y macycy 200 omanyke Euxarna iipoiius Exéapoda.

38 Jan de Nul N.V. & Dredging International N.V. v. Arab Republic of Egypt, ICSID Case
No. ARB/04/13, omutyka on 16.06.2006. rognae
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MPUJIMKOM MCIHMTUBAA Ja JIM ITOCTOjU MOBpEa NPAaBHYHOT M jeTHAKOT TpeTMa-
na.”’ Tyxunan koju je 10610 He3anoBosbaBajyhe pelerme y mpBoj MHCTAHIIHM, %Ka-
JIMO Ce Ha MPBOCTEICHY HEMPABHOCHAXKHY OJUTYKY, & TIOTOM ce 00paTHo apOuTpa-
KHOM Cyay. ApOUTpaXHU Cy]l je MICTaKao Ja MHATame yckpahnBama MpaBHYHOT
MOCTYNKA, KA0 MaTepujaJHONPABHOI MNPHUHIMINA, MOpa OUTH pasrpaHUYeHO O[]
nporiecHe 06aBe3e Koja ce OHOCH Ha HaUTeKHOCT apOuTpaxkHor cya.’

YV Be3u ca 0BOM 0o1pe00OM cToju oApeada KojoM ce mpeasuha obaBesa na ce
MOKYIIa UCXOI0BAE OJUTyKe TIpe]] HAllMOHATHUM (GopyMoM y ozapel)eHOM pOKy.
Jlok mpeTxoaHa Kiay3ysia TPaXu ,,pa3yMaH Harop, oBOM OJpenOOM je TayHO
MIPONHCAaHO KOMMKO he ynarad, HakoH WHUIMjaTHOT oOpahama nomahumM opranu-
Ma, MOpaTH Jia YeKa Ipe Hero 1To ex lege TakBo oOpahame 1ocTaHe HeJeI0TBOP-
HO, jep HHUje Jano pe3ynTara. ApOUTPaXHH CyJl je Y OMIYLH O HaJJICKHOCTH Y
npenmery Magezunu tipotiug Illianuje HaBeo Na je CYIITHHA OBE KIAy3ylie
YIIpaBo J1a ce mpyku MoryhHocT qoMaheM cymy na pearyje, IOK y UCTO Bpeme, He
onemoryhaga yaraua 1a ce o6patu apouTpaxnom cyay.” 3a pasnmky ox o6ase-
3¢ MCHPIUbHBAhA JIOKATHUX MPABHUX CPENICTaBa, OBOM KJIAay3yJIOM CE HE TPaXKu
KOHAYHA OJUTyKa, 4aK Ce He TPaKH HH J1a o/uIyka Oy/e noHera.”

2.1.5. Knaysyna koja iipyaca uzbop uzmely cyherba u apouiipasice

ApOutpaxHUM criopazymoM cajipskanuM y BUT-y yroBophwuiie o npasu-
Ty HaBoje BHIle (hopyMa Ipe KOjJUM €BEHTYaTHH CIIOPOBH MOTY Jia Ce pellaBa-
jy. Yiarau uma mpaBo u300pa, ajid, y HEKHM CJIy4ajeBUMa, MOKPETAHkEM I10-
CTyIKa pajii TIOCTH3aba 3aIUTHTE CBOjUX MPaBa, OH YUHU HEOno3uB n3dop. OBo
he O6utm cimydaj ako cy cTpaHe YyroBOpmWie KiIa3ylly Koja mpyxka uzbop m3mehy
cyhemwa u apoutpaxe. Peu je o kiay3ynu koja 3axTeBa 0Ji CTPAHOT yJjarava ja
nzabepe GpopyM npen KojuM he TpaXUTH MpaBHY 3alITUTY, IPU YeMy ce u300p
KOjW HaYMHH TPBOM ITPOIECHOM PaJhOM CMaTpa KOHAYHUM M yiarad He MOXKe
BHUIIIE JIa IPOMEHHU MUIUUBCHE U 3aTPAXKH TPABHY 3alITUTY TpeJl IPpyruM Gopy-
MOM. YTpaBo 3aTO IUTO ce M300p jemHOr Of IyTeBa CMaTpa KOHAYHHUM, OBa
KJlay3yJia ce Ha3uBa ,,KJIay3ylIoM PacKpCHHUIlE , MaJa ce MOXe CPECTH M Ha3WB
,ITyT 0e3 moBpaTka™ (,,the road of no return’).

39 ApOuTpaXHH CyJ HABOIHM [a je HEOIXOIHO Ja Ty)KeHA ApykaBa Oyne y TO3HIHjH Ia
HCIIPaBHU TPEIIKe KOje Cy HIDKECTENCHH CYJIOBH HAIPABIJIM, TE Jla CTOra JpkaBa HHBECTHIIHjE HE
MOXKe OUTH OJrOBOpPHA, OCUM YKOJHMKO aHT'2)KOBAIEM ILIEJIOKYITHOT CHCTEMa T€ JpKaBe MOYETHU
HeJI0CTaTaK HHje ucrpasibeH. Bumy nacyc 258 Jan de Hya.

8 Jan de Nul N.V. & Dredging International N.V. v. Arab Republic of Egypt, ICSID Case
No. ARB/04/13, oanyka ox 16.06.2006, macyc 255.

' Emilio Agustin Maffezini v. The Kingdom of Spain, ICSID Case No. ARB/97/7, Omnyka
0 HaJUIeXKHOCTH 071 25. janyapa 2000, macyc 33.

82 Siemens A.G. v. The Argentine Republic, ICSID Case No. ARB/02/8, Decision on juris-
diction N, August 3, 2004, macyc 104.
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W360p Koju ynarad npaBu IpH MOKPETabY MOCTYIKA j€ O/ U3y3eTHE BayKHO-
CTH, jep je cBaku M300p KOHa4aH, OJHOCHO Kako JIaTHHCKa Makcuma kaxke: Una
via electa non datur recursus ad alteram.” Kaa roBOpEMO 0 HPOLIECHUM pajifba-
Ma yrarada Koje he ra KacHHje CIpeuuTH Ja ONTHpA 32 pelIaBame cropa Mehyna-
POAHOM apOUTPaskOM, TOBOPUMO O TOKpPETamy YINPAaBHUX U CYICKHX MOCTyIaKa
paM 3amTHTe mpasa ynarada. Mmak, Huje cBako ydemrhe y ynpaBHOM WM CY/I-
CKOM TIOCTYNKYy Tpekity3uBHO. CTpaHM yriarad IOHEKa]| yYeCTBYje y MOCTYIIKY
npes qoMahiuM opraHuMa Jp)kaBe yjlarama, a Jia TO He JOBOJH JI0 aKTUBUpAha
KJIay3yJie pacKpcHHIIE, jep je MOTPeOHO MCIYHHUTH HEKOJHMKO ycjoBa Aa Ou ce
cMaTpaJIo J1a je u3BpIIeH u360p, o yemy he 6utu ped y cneaehum mormaspuma.

3. Knay3yaa koje npy:ka uzoop uzmely cyhema u apoutpake
(xna3yaa ,,fork in the road*)

3.1. Paznuxosarse 00 CIudHUX K1AY3Yad

3.1.1. Oonoc ca karaysynom Koja ilpeosuha obase3y ucypiibusarsd
JIOKAIHUX TPAGHUX TEK08A

ObaBe3a HCUPIUBMBaKA JIOKATHUX NPABHUX CPEJCTaBa UCKIbydyje Moryh-
HOCT M300pa ynaraya y morjeny Tora kome he ce obpartuTu 3a 3alITUTY, jep
CTOjU Y KOJU3UjH ca KJI1ay3yJOM PaCKpPCHUIIC U OBE JBE Kiay3ylie ce MeljycoOHo
HACKJBYUYjy. YKOIUKO OW ce yjarad oOpaTHo HAIMOHATHOM (OpyMy paad pe-
IaBama CIopa U JI00Hjama NpaBHE 3alTHTE, TO O, CXOIHO ,,IIPABUITY PacKp-
CHHMIIE, MPEJICTABIbATO KOHAYAH M HEOMO3uB n360p dopyma. Ca apyre crpane,
CXOIHO KJIAy3yJHu Koja mpeaBuha 00aBE3HO HUCIPIUBUBAHE JTOKATHUX MPaBHUX
JICKOBA, yJiarad Mopa UCLPIIETH JIOKallHe MpaBHe JIekoBe, Oyayhu aa ce ynorpe-
6a MpaBHUX CPEJCTABA 3AIITUTE HAIA3M y CTPOrOM BpeMeHcKoM cieny.® Jlpy-
TUM peurMa, yiiarad Ou y OBOM CiIy4ajy de facto Mmopao na m3adbepe cyaoBe Ap-
xaBe pomahuHa ynarama, Ipu yemy OH, Kaja Ou ce MpuMemHBaia U Kiay3yia
pacKkpcHuIle, U3ryono npaBo Ha Mel)yHapoAHy 3alliTUTy Yy apOUTPa)KHOM TIO-
CTYTIKY.

3.1.2. Oonoc ca knaysynom xoja ilpedsula obaseszy oopaharba
HAYUOHATHOM hopymy

Bynayhu na je mperxomno yTBpheHo na kiaysyna xoja mpeasuha obOaBesy
oOpahama HarMoHAITHOM (DOpyMy JIp>KaBe Y KOJy c€ yJIaxe MpecTaBiba OJIaxu

% Schreuer, T rveling the BIT Route, op.cit., ctpana 240.

% Hague Conference on Private International Law, The Future Convention on Exclusive
Choice of Court Agreements and Arbitration - Parallel proceedings and possible treaty conflicts,
in particular with ICSID and the New York Convention on the Recognition and Enforcement of
Foreign Arbitral Awards Tpehu Tom, ieto m3name. neremoap 2006. macyc 26, ctpana 12.
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o0JIMK KIlay3yJie 0 00aBe3HOM HMCUPIJBHBAKY JIOKATHUX MPAaBHUX JEKOBA, I10-
TpeOHO je Pa3MOTPUTH KakaB OM OMO cTaB apOMTPaKHUX CyJI0Ba YKOJIHKO OU
oBa Kiay3yna Owia caapxana y BUT-y ncrtoBpemeHo ca kiiay3ynoM pacKpCHH-
1e. ApOuTpakHu CyIOBH Cy TPaXXWJIH O] yjlarada fia ce oopatu gomahum cymo-
BUMa Ca 3aXTEBOM 3a ,,HCIPABKy I'pelIKe’’ OJHOCHO O]l HHBECTUTOPA CE TPaXKH-
70 1a GapeM HOKyIla Jja IOCTUTHE peliemke npex gomahuM cygoBuma. YIpaBo
300r cBeOOYXBAaTHOCTH ¥ IIMPUHE TAKBOI' 3aXTEBa, JEyje Jia yiarad He MOXKe
WCIYHHTH OBaj yCIIOB, a J1a Beh mpej HAlMOHAIIHUM OpraHuMma He yhe y cymru-
Hy TOBpeJie, a THME U Yy CYIUTHHY CBOTI 3aXTeBa Npei apOUTPaKHUM CYIOM.
Hpyrum peunma, ynarad 6u OMO TIpeKIyIupaH Ja TPakd 3allTHTy y apOuTpa-
YKHOM TIOCTYTIKY Y CIIy4ajy Jla Cy HCTOBPEMEHO YTrOBOpEHE 00¢€ Kilay3yJie.

3.1.3. Oonoc ca knaysynom koja ipeosuha woxKywaj oa ce ucxooyje o0nyKa
iiped HaYUOHATHUM HOPYMOM Y YIOBOPEHOM BPEMEHCKOM Hepuooy

[MpunukoM aHaM3e OJJHOCA OBE JBE KIlay3yJie, MOTPeOHO je OCBPHYTH ce
Ha CTaB Koju je apoutpaxuu cyn 2011. ronune 3ay3eo y npeamery Abaxnaii u
opyiu upotuus Apreniuune. Apoutpaxuo Behe je manuio na je BUT ycmoctasmo
jacHy Xujepapxujy mpaBHHX jekoBa,” TJie yaarad Mopa IpBO Ja MOKyIIa 1a
CTyIM y TIPEroBOpe ca Ip)KaBOM yJarama, Ia YKOJIHMKO IperoBopu Oyay Oe3
ycrexa, ga ce ooparu oarosapajyhem momahem oprany u cadeka 18 mecemn Ha
JOHOLIee ouTyKe. Ty KHOIM HUCY caueKalld IPoTeK poka of 18 mecenn, Te ce
apOUTpaXKHU CyJ[ YIYCTHO Y ,,0[IMepaBame nHTepeca” TyXuiana u mHUXOBOr
npaBa Ha e()MKacHO TPaBHO CPEJICTBO, ca jeJJHe CTpaHe, U HHTepeca TyKeHe Jp-
*aBe W MOTYNHOCT MCHpaBKe €BEHTYaJHE Ipelike noMohy cucrema JIOKaTHHX
MPaBHUX CPEICTaBa, ca Apyre crpaHe. ApOUTpaKHU CyH je cMaTpao Ja je 3ax-
TEB 3a MpoTeK 18 Meceny Helenmucxo/Jan, YKOJIMKO je MOryhHOCT Hanaxema pe-
IIerba criopa npej JoMahnM opraHuMa TeK TeopHjcKa.

CoXeHOCT MaTepuje U peAMeTa HHBECTUIIOHOT CIIOpa TOBOPH Y MPHIIOT
TOME J1a je oBakBa ofjpeada ocyleHa Ha HeycIeX, YTOIUKO IITO je peaBuleHr
HEepuoJ| Mo MPaBWITy MpeKparak Ja Ou ce y TOM POKY PElIHO WHBECTHUIMOHH
cnop.”” Cnmuno xao kox nepuona xnalhjema, apoUTpaKHU Cyx y npeamery Ma-
@e3unu je MpeMOoCTHO MPOOJEeM INTO TY)KWJAall HUje IMOIITOBAO ojApende oBe
kiay3yje nomohy kiaysyne HajrmoBnantheHuje Harwje. ApOUTpPaKHU CyIl Y
npenmety [liama apoiius bylapcke je HaBeo na je omiyka Beha y mpeamery

8 Abaclat and others v Argentina, ICSID case ARB/07/5, omiyka 0 HaJUIeKHOCTH OJ
04.08.2011. romune, nacyc 578. Bunu u Born, Gary, Weighing the interests of host-state and
investor — a further blow to domestic litigation provisions in BITs?, 10OCTyIHO Ha
http://kluwerarbitrationblog.com/blog/2011/10/21/weighing-the-interests-of-host-state-and-
investor-a-further-blow-to-domestic-litigation-provisions-in-bits.

8 Abaclat v Argentina nacyc 590.

87 Schreuer, Consent to arbitration, op.cit., ctpaHa 848.

504



36o0puuk pagosa [IpaBror ¢akynrera y HoBom Cany, 1/2014

Macghezunu noTIyHO pasyMIbUBa, jep CE pajy O KJay3yJd Koja je ,,0eCMUCIICHa
ca MPaKTUYHOT CTAHOBUIITA.

Kitaysyna kopunihema JOKaTHHX TpPaBHUX cpeacTaBa y oapeheHoM Bpe-
MEHCKOM NEepHOy M Kiay3ysa pacKpcHHIE Takohe CToje Ha JiBa pa3IM4uTa I10-
na, ka0 noTiyHo cynpotre.” B0 61 HECBPCHCXOIHO YrOBOPHTH 06 Kiiay3y-
Jie ICTOBPEMEHO, jep je yJiarad pBoM Kjay3yJoM npuHyheH aa KOpUCTH JIoMa-
hu popym mpe Hero mTo KOpUcTH MehyHapoIHY apOUTpaKy, YMMe ce Kiay3yJia
KOja momyimTa nu360p oO0ecMHUI/baBa. YKOJIUKO C€ TO WIAK JECH, apOUTPaKHU
CyIl KOjH je cyoueH ca o0e Kiay3yJie HCTOBPEMEHO Mopao Ou Ja 3ay3mMe (uiek-
CHOMJIHUJH CTaB y IIOIJIeAy KOHAYHOCTH M300pa MO KIay3yJH PAacKpCHHUIE, jep
je moryhHocT n300pa 3ampaBo 01y3eTa HHBECTUTOPY.

3.2. Ilojasnu obnuyu kaaysyne y domahem upagy

V Behunu BUT-oBa koje je PenyOmuka CpOuja 3akjbyuniia Hama3u ce
KJay3ysa koja npensubha uzdop usmely nomahux cyposa u mehynapoae apou-
tpaxe.”’ V nojexnanm BUT-oBrMa Koje je Hala apKaBa 3akbydmia cpehe ce
M3pHUNTO POPMYJIHCAHA KIAay3y/la PACKPCHHUIIE Y CIOPa3yMHMAa ca AJDKHPOM, '
Asepbejuanom,”” Unnonesnjom’ u Ilopryramom’* u Kiaysyie y cBa 4eTHpH
criopazyma HaBoJe Ja je U300p KOju yiarad y4uHH KOHAUAH.

T'otoBo cBu ocraiu BUT-oBu koje je CpbOuja 3akspyunia caupxe npehyTHy
KJIay3yJly PACKPCHHUIIE, OJTHOCHO, HE KOPUCTE U3PUUUTY (HOPMYJIAIH]y, aJld TaKo-
he mompasymeBajy na je u3bop mpekiay3uBaH. Y HajBehem Opojy cirydajeBa, 0Oa-
Be3a KOHAYHOT M30opa (popyma ce Hamehe Tako mTo ce ynarady jaje mpaso ja
ymeciio obpahamba HAIMOHAIHUM CY/I0BUMa YTOBOPHHIIE, MOXKE J1a TOKPEHE Me-
hynapomny apoutpaxy.” JIpyra MoryhHOCT, Koja je MOJjeHAaKO 3aCTYIUbeHa Y
criopazymrma CpOuje 1 HEUITO je Mame SKCIUTUIUTHA, TI0pa3yMeBa aaTepHATHB-
HO HaBolewme QopyMma npen KojuMa ynarad MoXe Jia HokpeHe nocrynak. OBo ce
HOCTIDKE YMETAheM pedlle 6ui0, BE3HUKA U/1u ¥ TIOHETIE TIPEITIOTOM usmely.

88 Plama Consortium Limited v. Republic of Bulgaria, ICSID Case No. ARB/03/24, Deci-
sion on Jurisdiction, 8 February 2005, macyc 224.

8 Schreuer, Calvo’s Grandchildren, op.cit., ctpana 4.

" CranuBykosuh, Apbuiliparca usmely Opoicase u ynaiaua na ochogy OGOCTPAHUX
cilopasyma o 3awinuitiu u ynaipehery yiaiarsa, ctpana 523.

"' Yyan 9 cras 3 Criopasyma ca AIpkupoM HaBomu: ,,M300p yiaiaua uzmelly naonevucnor
cyoa opacase Citipane yiogopruye Ha Yujoj wepuitiopuju je u3epuieHo yiaiarse u mehyHapooHot
apouitipasxcuot cyoa je neouo3us u KOHa4au.

" Ynan 11 cras 3 Criopasyma ca AsepOejiaHoM.

" Ynan 11 cras 3 Criopasyma ca MHIOHE3H]OM.

™ Ynan 9 cras 3 Criopasyma ca ITopTyranom.

> OBaxBa (opMynaIuja HocToju y cropasyMoM ca Aycrpujom, bernopycujom, Byrapckom,
YemkowMm, ['Bunejom, Kopejom, JInbujom, Makenonujom, [lossckom 1 YipajuHOM.
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Ko apOutpaskHHX criopasyma y KOjuUMa je HaBeAeHO Jia yyarad Oupa usmehy
Buile Gopyma, alTepHaTUBHOCT (popyMa M UCKIBYUYMBOCT TaKBOT U300pa HHjE IO
3HAKOM ITUTamba, jep je OUMIIICTHO J1a je HaMepa YyrOBOPHHUX CcTpaHa Ouia yroBapa-
e KiIay3yile packpcHuie. © Mosk/ia HajjacHu]y TepMUHOJIOIH]Y YrOBOPHHIIE KOPH-
cre y cniopazymy usmel)y Perryomuke Cpouje n [lIBajuapcke rie ce Bpio H3pHIUTO
HABOJIH /1A ,,y/larad KMa rpaso u3dopa u3mely* Habpojannx dopyma.’’

Hajuemhn cy cnopazymu Koju cazupike camo Be3HUWK uiu u3Mmely monyhe-
Hux dopyma.”® Maza Cy OHH HEIITO Mame M3PHUUTH, HEe OH Ce MOIJIO CMATpPATH
Ja Cy ¥ HejacHHU. Be3HUK wuiu je pacTaBHH BE3HUWK, T j€ jacHO Ja u3Mely Buiie
Pa3IMYUTHX OIIIHja TIOCTOjU Mel)ycOOHa NCKIbYIHUBOCT.

YV HeKuM cropazyMuMa, oIy T oHOT ca KyBajTom, perusnupano je ma yia-
rad MOXKe IMOJHETH MPeJUIor 3a HM3JlaBame MPUBPEMEHE Mepe Mpei CyJ0BUMa
IpkaBe moMahmHa WHBECTHIIH]E, ITO Ta Hehe mpekTyupaTn y mpaBy ga mokpe-
He apbuTpaknu noctynak. Ynan 9 craB 3 Cnopasyma npensuba: ,,Ypkoc 4u-
ICHHUIIN J1a je yiaarad MoKJia TIOJTHEO CIop Ha 006aBe3Hy apOUTpaky MO OCHOBY
cTaBa 2, OH MOXeE, TIpe WHCTUTYIHje apOUTpakHor cyna (sic!) wim TOKOM IIo-
CTYIKa, J1a 3aTPaKh O] CYJICKUX WJIHM aJIMUHHCTpaTHBHUX TpuOyHana CtpaHe
YTOBOPHHUIIE KOja je CTpaHKa y CIopy, MIPUBPEMEHy 3a0paHy pajy 3allTHTEe CBO-
juX mpaBa ¥ MHTepeca,’’ MOJ YCIOBOM Ja TO HE YKJbydyje 3axTeB 3a mahame
OMJI0 KaKBe OAIITETE, y CKIIaly ca HAllMOHAJTHUM 3aKOHHMA U TPONUCHMA.

[MocTynak paau u3aaBama MPUBPEMEHE Mepe ce YHUBEP3aJIHO CMaTpa XUT-
HUM, jep TEKH Jia OTKIOHH HENOCPEHE OMACHOCTHU KOje MpeTe mpejyiarady, J0K

7% Buu na npuMep criopaszym ca Hurepujom u ca bocHoM 1 XepueroBuHoM.

"' Ynan 12 cras 2 Criopasyma ca LLIBajuapckom.

8 Cropasym ca JlanckoM. Mcry (opMynammjy caapike CropasyMm ca AJGaHHjoM,
®unckoM, Eruntom, I'anom, I'pukom, Xpsarckom, Mpanom, Kazaxcranom, Kumpowm, Jlursa-
HujoM, Pymynujom, benrujcko-mykcemOypuikom ekonoMckoMm yuujoM, llImannjom, Yjenumennm
Apanckum Emuparnma, YVjenumenum KpasseBcTBOM.

" Wegen, Gerhard, Markert, Lars, Chapter V: Investment Arbitration — Food for Thought
on Fork-in-the-Road — A Clause Awakens from its Hibernation, y Christian Klausegger, Peter
Klein, et al. (eds), Austrian Yearbook on International Arbitration 2010, C.H. Beck, Stimpfli &
Manz 2010, ctpana 271.

% HMaxo je murupanom wiamy 9 cropasyMa HABEICHO Ja CE O aAMHHHCTDPATHBHHX HIIH
CYACKHX OpraHa MOYKe TPaXHTH ,,IPUBpeMeHa 3abpaHa” pajay 3alITUTe MpaBa M HHTEpeca,
BEpOBATHHUjE je Jia ce 3alpaBo pajd O HMPUBPEMEHO] MEpH KOja MOXKE TPEACTABIbATH HE CaMo
3abpany, Beh u unHHAOY, a CBe paay 3amTHTe MHTepeca ynarada. OBO cTora mTO je HCTHM
YJIAaHOM TIPELH3UPAHO JIa CE OBa BPCTA 3aIITHTE TPAXH ,,y CKIIAIy Ca HAIIMOHAIHUM IIPOITHCUMA 1
3aKOHMMA“, ma Ou mpema 3akoHy 0 00e30ehemy M H3BpILICHY OMIO ped O MPUBPEMEHO] MEpH.
3akononasal je y wiany 294, y crtaBy | 3akoHa HaOpojao BpcTe MPHBPEMEHHX Mepa paju
00e30ehnBama HOBUAHHX MMOTpaKUBama. Bogehn pauyHa o mutupanuM ogpeabdama, cMaTpamo Jaa
je ¢opmymanmja craBa 3 unana 9 Crnopasyma ca KyBajrom — uiam Gap mpeBoja — MOTpPELIHa, jep
MPUBPEMEHE Mepe MOTY MPECTaBJbaTi 3abpany, Hapeady U YMHKUAOY, IITO IPOHU3Ia3y U3 9wi. 293
1 294 3akoHa 0 00e30ehemy 1 H3BpIICHY.
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apOUTpayKHHU TIOCTYNAK IO MpaBuily Tpaje ayro. OBaj mocTynak pe3ysThpa pe-
IICHEM KOjUM Ce MPUBPEMEHO OJ/Ty4Yyje O OMacCHOCTH KOja MPeTH MOTPaKUBa-
By Tpejsaraya, ma Ou caMuM THM OHJIO TEIIKO 3aMHUCITUBO JIa MPE/ICTaBIha U3-
0op y cMmuciy Kiay3yJsie packpirha, Koja TpaKd WIACHTUTET MpeaMeTa cropa y
JIBA PA3JIMYMTA MOCTYIKA. YIMPaBO M3 OBHX PAa3Jiora, MOCTYMAaK 3a U3/aBambC
npuBpeMeHe Mepe Hehe JOBECTH /10 ,,aKTUBHparma™ Kiay3yJie paCKpCHHUIIE.

3.3. Yenosu 3a iipumeny knay3syne

Cepxa kiay3yne kKoja mpyxa m30op m3mely cyhema u apOutpaxke je ma
CIIpeun pellaBame jeAHOr cropa npel Bume Gopyma. Y TOMe JEKH CIMYHOCT
u3Meljy OMIITer NPUHIHMIA 3a0paHe INTHCIEH ICHIH]e 1 oBe Kiay3ye.' Yiara-
YH Cy HEPETKO YYECHHMLM HEKE BPCTE MOCTYIKa MpeJ] OpraHuMa Ap>kKaBe J1oMa-
huHa TOKOM Tpajama yiarama, HO caMo yuerihe y ynpaBHOM WIH CYJACKOM I10-
CTYIIKY HE 3Ha4M HY)XHO W M300p (GopyMa y CMHCIY Kiay3yJie Koja mnpejasuba
u360p m3mely cyhema u apourpase.*

[Ipakca je n3HenapMIa KpUTEPHjyMe KOjU YKa3yjy JAa IIu je U3BpIIeH u300p
¢dopyma. Jla Ou ce mpumenuie oapende Kiaysyse packKpcHHIIE, TOTPeOHO je aa
Cy HCTE CTpaHKE MOJHEJEC MCTH CIOp Ha pellaBame JoMahuM CcyloBHMa WM
YIpaBHUM OpraHHMa Jp)KaBe yjarama.” CTora ce, HPHIMKOM HCIHTHBAKA Ja
J¥ je ,,aKTUBUpaHa™ oBa Kjay3yJia, UCIHTYje HCIYHEHOCT cielehnx yciosa:
3.3.1.) na u je mocTymak Mpej HAlMOHATHUM (DOPYMOM 3aIloueT Tpe 3arovn-
Bamba apOUTpaXHOr IOCTyNKa; 3.3.2.) 1a JM IOCTOjU HIEHTUTET 3aXTeBa M
3.3.3.) na M MOCTOjU UICHTUTET CTPaHaKa.

3.3.1. Bpemencku cneo

[TpuMKOM MCTIMTHBAKA J1a JIK je JOULIO 0 MPeTXOJHOT n3bopa dhopyma,
apbutpakau ¢y he ucrmuTaTé ma IU ce yiarad ImpBO 0OpaTHO ca 3aXTEBOM 3a
3allITUTY IIpaBa HAIMOHAJIHUM CYACKHUM WM YIPAaBHUM OpraHuMa. Kao MEPO-
JaBHU aTyMHU y3UMajy ce MOYeTaK MOCTyIKa mpea qomMahuM oprannma, ca jea-
HE CTpaHe M JaTyM OTIOYMIbAmha apOMTPaKHOT MOCTYINKA, ca JApyre CTpaHe.
Ykomuko gatym obpaharma HaIMOHATHUM CYJIOBHMa IPETXOIU TOYETKY apOu-
TPAXKHOT TIOCTYIIKA, YCJIOB j& UCIYHEH, T¢ apOUTPaXKHHU CyJ MOXKE Jia HACTaBU
ca UCTIMTHBAkbEM HCITYICHOCTH pyTa [Ba yCIOBa. Y MPaKCcH apOUTPaKHUX Cy-
JI0OBa HUCMO HAIIUTM HHjEJaH CIydaj y KOME OBaj YCIIOB HHUje OMO MCIYHEH, C
003MpOM Ha TO Jia yJiarauv y MoCTyIKy pealn3aiuje yjarama BpJio 4ecTo OuBa-
jy CTpaHKe y pa3sHHM IOCTYNIIMMa HpeJ OpraHuMa JpKaBe yjarama — OHJI0

81 Ibid., crpana 272.
82 Schreuer, Consent to arbitration, op.cit., ctpana 849.
8 Schreuer, Trvelling the BIT Route, op.cit., ctpane 240-241.
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yIpaBHUM OMJIO CYJICKUM M TH MOCTYIIH CY MO MPaBHUIY MOKPEHYTH MPE HHBE-
crummone apoutpaxe.™

3.3.2. Hoentuuiuein 3axitiesa

Jla Ou mocTojana npenpeka 3a yCcrnocTaBbabe HaJJICKHOCTH apOUTPayKHOT
cyJla, MOTpeOHO je Ja cy MpeaMeTH TyxOe mpes jomMahuM opraHuMa U TyxKOe
npea apOUTPaKHUM CyIOM Y HeNocTH uaentTmunu.” Bynyhu na ce y Behunn
WHBECTUIIMOHUX CIIOPOBA peliaBa O 3axTeBUMa Koju mpousnaze n3 bUT-a, mo-
TpeOHO je na je MpeaMeT MOCTYNKa Mpe]l HAMOHATHUM CYIOM WJIH OPTaHOM
ynpase 0uo 3axTeB unju je ocHoB BUT. Ykonuko je mpeaMeT JTOKaaTHOT MOCTYII-
Ka OMO 3aXTeB KOjH ITPOMCTUYE U3 YTOBOPa O ylaramwy, WK YKOJIHKO CE PaJluiIo
0 MOCTYTIKY Y KOME je yJlarad rokyurao J1a UCXo/yje A03BOJly WM 3a0paHy Koja
ce OJTHOCH Ha yIpaBJbambe yjarameM, HE MOXKE ce cMaTpaTH Ja IOCTOjH UJICH-
THTET 3aXTeBa. ApOUTPaXHU CYZOBH Cy C€ YeCTO OABMIIM IHTAFmbEM HCITYHEHO-
ct oBoT ycnoBa. Omnyka llaniexHuxu tipoiiue Anbanuje atupa citydaj By-
Opyg, XK0ju je Kao perieBaHTaH TECT y TOTJIey CTENeHA MOAYAApHOCTH JABa 3aX-
TeBa MCIUTHBAO Jia JIM je CYHITUHCKH OCHOB 3aXTeBa KOjU CE IOCTaBJba MpPe/]
MehyHapoaHoM apOuTpakHuM cyaoM (,fundamental basis of a claim*) nezaBu-
CaH OJ1 IPYTHX 3aXTeBa MO KOjUMa ce HOCTYIIa Ipe APyruM popymuma.”

Kana ce pagm o muramy 1a m IBe TyXOe caapke UCTH 3aXTeB, apOUTpa-
KHH CYJIOBH Cy 0e3 M3y3eTKa MCIUTHBAJIM TPaBHH OCHOB J[BA Pa3lIM4uTa TIO-
CTYIIKA. JEJIMHCTBEH 3aKJby4aK KOJU Cy YCBOJUJIM jeCTE Jia 3aXTCBH KOjU UMajy
OCHOB Y yrOBOPY O yJaramy M 3aXTeBH Koju m3pupy u3 BUT-a mucy ucru.”’
YmpaBo ca THM 00pa3IokKeHEM je apOUTpaKHU Cyn Y TpeameTy Toito tipoiius

8 Ibid., crpana 241.

8 Cranmu cyn MeljyHapoHe npapze je y cBeToaBHOM MUILBemy Polish Postal Service in
Danzig (Series B No. 11, munuseme ox 16.05.1925. roxgune, ctpana 30) HaBeo 11a je 3a MOCTOjame
npecyhene cTBapy NOTpeOHO J1a MOCTOjM MICHTHTET CTPaHa M WACHTUTET IIpeaMeTa cropa: ,,il y a
non seulement identité des Parties en litige, mais également identité de la matiére.” CnuuHO
TOMe, YCJOBH 3a IOCTOjame lis pendens, MJCHTUTET CTpaHa, MpeaMeTa CIopa U 3aXTeBa, Cy
HaBe/IeHN y OJUTYL apOuTpaxkHor cyna y npeamery Trail Smelter nz 1938. ronune, reprinted in
33 AJ.LL.182 (1941), crpana 1952 u Hamum cy moTBpay y omiyuu beugemyiiu u bonghaniu
ipoiiue Konia (Benvenuti & Bonfant SRL v. the Government of the People’s Republic of Congo,
ICSID Case No. ARB/77/2, omutyka ox 08.08.1980. roguue, 1 ICSID Rep. 330, crpana 340 macyc
1.14.), xoja je kKacHHje IIUTHUpPAHA y BEIMKOM OpoOjy omiyka, m3Mmely ocranor Railroad develop-
ment corporation (RDC) v. Republic of Guatemala, ICSID Case No. ARB/07/23, macyc 131).

8 Pantechniki S.A. Contractors & Engineers v. The Republic of Albania, ICSID Case No.
ARB/07/21, omnyka o 30.07.2009. ronune, nacyc 61.

8V omnynu o monmmTajy ommyke Busenou I, KoMuTeT 3a MOHHINTA] je KOMEHTAapHCAO
n300p Gopyma y cmucity Kiay3yie koja Hyau u3bop msmely cyhema u apoutpaxke, ucruuyhu na
je TY)XHJIaIl y TOM Clly4ajy PU3MKOBA0O HEe OOPATHBIIM C€ HALMOHAIHOM Cy[y 3 3aIUTUTY IpaBa
rapanroBanux BUT-om, jep je mocTojama MoryhHOCT 1a apOUTpaXKHH CyJ OJUTy4YH MPOTUB HhETa.
Buam Bumre y oy 3a HOHUINTa] oJutyke Busenou I, macyc 113.
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Jlubana namao na kiaysyna n3dopa HUje ,,aKTHBHpaHA“ jep je MpeaAMeT mpen
HpxaBuum Behem JInbana mpoucrekao U3 yroBopa o yjaramy, 10K je IpeaMeT
apOUTPaKHOI TMOCTyNKa OMO 3aXTEB 3a 3aIUTHTY IpaBa rapantoBaHux BUT-
om.*® V oBOM mpeaMery apOUTpaXHH CyH je LUTHPAo OmIyKy [ enun dpoitiue
Ecitionuje y xojoj je apOuTpaxHo Behe U3pUUMTO HABEJIO Jla YMILCHUIA J1a CY
HEKH acCHeKTH TyxkOe Impel apOUTpaKHUM CyJOM NPETXOJHO paclpaBibaHU y
mocTynky koju je I'enun Bommo mpex Hapomunom Oankom Ectonmje 360r Tora
LITO MY je JO3BOJIa 3a paj Ouia oy3era, He MPEeKITyupa TyKHOla Ja MOKpeHe
WHBECTULMOHH CIIOp NpeJl apOUTpaKHUM CYJIOM, jep MUTama Koja ¢y CHOpHA y
WHBECTHIIMOHOM CIIOPY UMajy OCHOB Y BI/IT-y.89

VY Be3u ca MUTameM LITa ce TPAXKH TYKOCHUM 3aXTEBOM, TOTPEOHO je To-
MEHYTH npeameT [lanitieknuxu. Y OBOM NpeaMeTy, apOuTap mnojeJuHal je, paau
npy’kamba 0JroBopa Ha IMHUTame Ja JM je oxpeheHu 3axTeB Beh peraBao Apyru
dopyM, MCIIUTHBAO Ja JI¥ 3aXTEBM HMajy HCTE HOPMATHBHE KopeHe.'! Y KOH-
KpPETHOM CIy4ajy, JI0 cropa je aouuio 30or rurahama HakHa/AE yCiea u3ryoJbe-
HOT ynarama. Tyxwuian je modeano Ha TEHIAEPY 3a U3Boheme pajoBa Ha IyTe-
BHMa ¥ MOCTOBHMa KOju je Anbanuja pacmucaia 1 yOp30 HAaKOH TOTIUCHBAA
JIBa YTOBOPa, OTIIOYEO je ca pajioM. Yciel HeMupa Koju ¢y u3dmiu mapra 1997,
TOJMHE, PAZOBU Cy MPEKHUHYTH M KOMIUIETHA MallMHEpHja HA TPajWIMIITY je
[IOKpa/ieHa, T€ je TY>KWalL, 0 CBOjUM TBpAKAaMa, PETPIEO I'YOUTKE 0/l CKOPO
5 MuiMoHa amepuukux joJsiapa. CrenujaaHa KOMHUCHja, KOja je MpolcHhHBalia
LITETY, ONpeaeNnuIa je ryouTke Tyxuona Ha Hemro npeko 1.800.000 monapa.
MuHHCTApCTBO (PMHAHCH]A je U3BECTUIIO TY>KUOLA /1a aJI0aHCKa BiIaga HE CHOCH
OATOBOPHOCT 3a IITETY, TE je 0A0MIa Ja TyKHOIly HakHaau mrety. Maja 2001.
roauue, Tyxuian je npea OKpyKHHUM cyAoM y TupaHu MOKpEHyO NOCTyMak,
Koju je 3aBpuieH 2006. ronuHe ondHjameM Tyxk0e. ApOuTap je HCIMTHBAO 1A JIN
Ou TIpeMEeT MOCTYIIKA TIPe apOUTPAKHUM CYIOM OHO MPETXOIHO PEIIeH 1A je
aN0aHCKU CyJl YCBOJHO TY»KOCHHU 3aXTeB Tyxkuoia. Ha OCHOBY TakBe aHaim3e,
HAIIa0 je JIa je PeaMET ABE TYKOe vaeHTHYan.” YKOIMKO Ou ce KOJI UAECHTH-
TeTa Ty>KOM MCIIMTHBAO CaMO IPaBHH OCHOB, OBa Kiay3yja Ou Ouia obecMu-
nbeHa jep 6u octama Ge3 mpakTHuHe mpuMene.’” Kako TykKumall y MOCTYIKY
npen anOaHCKUM CyJOM U Mpel apOUTPaKHUM CYAOM TPaXKH UCTH UCXOJ, apou-

8 Toto Costruzioni Generali S.P.A. v. The Republic of Lebanon, 1CSID Case No.
ARB/07/12 nacycu 211-212.

8 Alex Genin, Eastern Credit Limited, Inc v. Republic of Estonia, ICSID Case No.
Arb/99/2, omyka ox 25.06.2001. ronune, macyc 332. V cnyuajy Muon Hciu Llemeniu ipoiiug
Eiuiiitia apOUTpaXHU CY/I je 3aKJbYYHO Jia C€ MOCTYIAK IPEe erHIaTCKUM CyJIOM HHUje OJTHOCHO Ha
npaBa u ob6asese u3 bUT-a, Te je npurosop Erunra ogbmno. Buau nacyc 71.

% Onnyka Pantechniki, macyc 62.

! Wegen, Markert, op.cit., ctpana 276.

%2 Ibid., crpane 280-281.

509



Jparana Mutpuh Casuh, Apouitipascra kiaysyia koja tipyoica... (ctp. 491-517)

Tap je cMarpao Jia Ty KWJall Hema IpaBo Ha Mel)yHapoaHy 3allTHTY jep je MmpeT-
XOAHO M3a0pao ,,nyT", nogajyhu aa TakaB 3akjby4ak HE UCKJbYyUyje MpaBo TY-
JKUOIIA Jla TPaKkd 3amTHTy 300rT yckpahuBama tnipaBne (denial of justice), xoju
3aXTeB Ce OIHOCH Ha MEpUTYM.”

3.3.3. Hoeniuuitieiu ciupana

Ha O0u ce cmarpanio fa je ynarad ,,u3adpao myT™ Ha ,,paCKpCHHUIM‘, TIO-
TpeOHO je Ja Cy CTpaHKe y MOCTYNKY Mpe] HAIIHOHAJTHUM CyJIOBUMA U CTPaHKe
y apOUTpakHOM TMOCTYINKY UcTe. To 3Ha4M A3, YKOJIHMKO je CyNpOTHa CTpaHa y
CIIOpPY IIpe] CyJIOM JpKaBe yjarama OMo MPUBATHU CHTUTET, HE MOXE Ce CMa-
TpaTH 1a je yiarad m3abpao Gopym, jep ce y TaKBOM CIIy4ajy HE paad O WHBE-
CTHLIMOHOM CIIOpYy M3Melyy ynaraua u qpkaBe.

OBaj ycI0B je AeTajbHO pa3MaTpaH y IpyNH cilydajeBa IPOTUB APreHTHHE,
y KOjuMa Cy apOMTpaXHHU CYJOBH CJIEWIIN CTaB yCTAaHOBJHEH OJJIYKOM Koja ce
npBa OaBWIJIa IPUTOBOPOM [is pendens, a To je ojyiyka beneenyiuu u Bongpaniu
ipoiiue Konia. Y oBOM ciydajy, apOUTpa)XHU CyJ je 3ay3e0 CTaB Aa je IpUro-
BOp JINTHCIICHICHIIM]E€ OCHOBAH CaMO aKO IOCTOjU WACHTUTET CTpaHa, IpeaMera
¥ OCHOBA TYXOH TIpe/ JBa pasnnuuta Gopyma.”

Kana je ped o apOuTpaXHUM CyZOBHMa KOjU Cy CE€ HaKHATHO CyCpesu ca
OBHM IUTamkEM, BUAJBUBO je Oa Cy y INOMVIEAY HWACHTUTETa CTPaHaKa 3ay3eiH
MPHINYHO (POPMATTUCTHYKHU CTaB.

Y npenmery [[MC [ac apoiius Apienitiune, ApreHTUHA je HCTaKia Jia je
komnanuja TT'H (mpuBpenHo npymTBo Koje je OMilo mpeaAMeT NpuBaTH3aLuje U
guje aknmje je [IIMC kynmo) ynoskuia xan0y IpoTHB cyAcke omryke CaBe3HOM
BpxosHoMm cyny, 300r uera je LIMC npekiyaupan Ja nokpeHe apOuTpakHH I10-
crynak. Haume, paguino ce o nmocrynky y koM je TI'H yuectBoBao kao tpeha
cTpaHa. ApOUTpaXHU CYJ je TPUXBATHO apryMeHT Tyxuoma fa LIMC, kao Ty-
KHUITAI] y apOUTpaKHOM TIOCTYTIKY HHj€ TIOKPETao MOCTyMHaK mpex pomahum cy-
IOM ApreHTHHE, T€ je, 3aKJbYUMBIIN /1a CYy M CTPaHKE U MPaBHU OCHOBH y JBa
MOCTYIIKA Pa3IM4YUTH, HALIA0 Ja HEMa IPENpeKe 3a 3aCHUBAKE HALJICKHOCTH
apbuTpaskHoOr cyaa.”

93 Omnyka Pantechniki, nacyc 64-68.

94 Wegen, Markert, op.cit.,. ctpana 284; Bunu u de Lotbiniére McDougall, Andrew, Res
judicata in International Arbitration:Case Studies and Principles, Transnational Dispute Mana-
gement vol. 9 issue 3, anpun 2012, crpane 8-9.

% CMS Gas Transmission Company v Argentine Republic, ICSID Case No. ARB/01/8 ,
oiyka o moHumTajy onx 25.09.2007, macycu 78-80. Ciuuna cuTyanuja OpPHCYTHA je U Y
npeameruma Eupon n A3ypuxc, y XojuMa je ApreHTHHA IMala WICHTHYaH IPUTOBOP y TOTJery
KJay3yJie ,,pacKpCHHIIE", IOK je TyXXHJal y 00a ciIydaja ucTakao Aa je TYXKHJall y CIopy Ha KOjH
ce ApreHTHHa I03MBa OMIIO APYro TPABHO JIMIE, & HE TYXKHUIAll y apOUTPakKHOM MOCTYIIKY, TE 1a
HE TIOCTOjH HMICHTHUTET CTpaHa, moceOHO Boaehw pauyHa na ApreHTHHa HHje OWia TyXeHa y
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[IpaBuiio f1a ce jenan crop KOju ce OJHOCH Ha UCTE CTPAHKE U UCTE PaBHE
3axXTeBE HE MOXKE pellaBaT MpeJl BUIIe Gopyma je YBPEKEHO y MPaKCu ApKasa,
ka0 1 y MehyHapoauoj npakcn.”® MelyTum, Kajia ce paiy o HICHTUTETY CTPaHa,
apoutpaxuau cynou UKCH/I-a y rpynu ciaydajeBa mpoTHB APTEHTHHE HHUCY CE
0aBWIM MUTAkEM J1a JHM TOCTOjU (DAKTHUKUA MICHTUTET CTpaHakKa y MOCTYIKY
IIpel] OpraHuMa IprKaBe yiarama u 'y Tekyhoj apOutpasku. OnpasnraHo je 3amnu-
TaTH ce Jia JIU je YNHCHHUIIA 1a Cy TYKHOIHU (JOpMAITHO OJIBOJEHHU MPaBHU CHTHU-
TeTH MOoTpedaH M JAOBOJbAH YCJIOB 3a 3aKJby4aK Ja je ped O Pa3IMuuTHM CTpaH-
kama. OBakBO nuTame ce nocedno Hamehe nmajyhu y Buay na cy npuiankom Hc-
MMMTHBarba MIEPCOHATHE HAAJIC)KHOCTH apOUTpakHU CYJJOBH BEOoMa 4ecTo mpude-
raBaji WCIHTHBAKY CTBApHOI BIACHUINTBA, Ociamajyhu ce Ha KpUTEpHjyM
KOHTpOJIe U 0100paBaiy ius standi NpaBHUM JUIIMMA KOja cy APYLITBA MajKe.
Huje Ha ogmer moMmeHyTH W ABe ojiyke npotuB Yenike — Jlodep ipoiius Ye-
wxe, y xome je Ponann Jlogep Tyxkno Uemky Ha OCHOBY criopa3zyma u3mehy
CAI n Yemke u [IME apoiuus Yewixe, Tae je HEroBO MPUBPEIHO JIPYIITBO
HME Tyxuno Yemky Ha ocHOBY cniopadyma m3mel)y Xomannuje n Yemke. Ap-
OUTpaXHU CYJ je Y peaMeTy Jlodep HaBeo a He TOCTOjH UACHTUTET CTpaHa y
KOHKPETHOM CIy4ajy, a Kako HHM MPaBHU OCHOB JBa IOCTYIIKa HHUje OMO HCTH,
OKOJIHOCT J1a Cy /IBa MHBECTHIIMOHA CIIOpa HAacTajla U3 UCTOT YMHEHUYHOT OCHO-
Ba, HUje GUIIA IIPENPEKa 3a 3ACHUBAKLE HAJUISKHOCTH apOUTPAKHAIX CyI0Ba.”"

[Ipodecop llpojep u npodecop Pajuuin y MULIbEHY, KOje Cy Ha 3aXTCB
Yemke uzpanuimm nmoBojgoM oanyke [IME ipoiuus Yewxe, nctudy na je motpeo-
HO IIPUMEHHUTH UCTH MIPUCTYI NPHIMKOM OLICHE HCITYHEHOCTH YCJIOBA 3a IIEPCO-
HAJIHY HAJJIS)KHOCT apOUTPaKHOT Cy/ia, Kao M MPHIUKOM HCITUTHBAhA HJICHTH-
TeTa CTpaHa y CMUCIy npasuia lis pendens.”

W3 cBera HaBeAEHOT MPOU3NIA3U J1a, YIPKOC MOCTOjamby ,,KiIay3yJe pacKp-
CHHUIIE", yJlarad MoKe JJa KOPHCTH IIPaBHU CHUCTEM Jp)KaBe ylarama, 0e3 0oja-
3HM J1a he ocraru nuieH npaBa Ha oOpahame apOuTpaxcHoM cyay. Mana Takas
CTaB HeMa MOJPWIKY y oanyuu [laninexnuxu, npodecop LLpojep cmatpa na ou
Ipyradgje TyMauemhe MOIJIO HABECTH Ha 3aKJbydak Ja cy aomaha mpaBHa cpel-

MOCTYTIKY mpeq noMahum cymoM. ApOuTpaskHu Cy[ je y 00a ciIydaja MPUXBATHO CTaB TyKWiIala v
omTyuno kao u 'y cinydajy JJMC. Buan omnyky Eupon, macyce 95-98 u omnyky A3ypukc, macyce
86-91.

% OBO mpaBHIIO je HAIUIO TOTBPAY Y HEKOIHKO ClyuajeBa mpex MeljyHapoIHuM CyIoM y
Xary, monyt ciyudaja Boundary dispute between Qatar adn Bahrain. Bunu Buiue y Legal opinion
of Chritoph Schreuer and August Reinsch on Partial Award of September 13 2001 in CME Czech
Republic BV v. The Czech Republic.

7 Buau Ha npumep ominyky Autopista Concesionada De Venezuela, C.A V Bolivarian Re-
public Of Venezuela, ICSID case no. ARB/00/5, oqnmyka o Hagexxnoctu ox 27. centemopa 2001.
TOJIMHE.

o8 Jlooep ipoituue Yewre, nacycn 162 u 165, LIME tpoiius Yewxe nacycu 412 u 419.

% Legal opinion of Schreuer and Reinisch, op.cit., macyc 239.
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CTBa ,,3aMKE OCMHUILbEHE JIa HAaMaMe yJlarada y ImocTynak npej fomahum opra-
HUMa, KaKo 01 BpaTa MelyHapo/He apOuTpaxe oCTala 3ayBeK 3aTBOpeHa.

3.4. Oonoc ilpema K1ay3ynu peuiagarsa ciioposa y
UHBECTUUYUOHOM YIO80DY

WHuBecTuIMONN yroBOpH YBEK caJipiKe KIay3ylly KOjOM peryJuily periaBa-
€ CIIOPOBA HACTAJIMX MMOBOJIOM YroBOPa, U TO Hajuerihe pa3IMduTy O] OHE KOja
je yroBopena y bBUT-y. Ogroc u3mely xmay3yne packpcuure u3 bUT-a u knay-
3yJie 0 peliaBamy CIIOpoBa M3 yroropa he 3aBucutu on (hopmyJsaiuje 4IaHOBA
KOjU PEeTyJHIIy peliaBamke cropoBa n3 yroBopa u bUT-a. Criopose u3 bUT-a
CTpaHKe MOTY pelIaBaTH mnpej Mel)yHapoaHOM apOUTpa)koM, IOK Cy CIOPOBHU M3
WHBECTUIIMOHOT YrOBOpa TPEJMET MPOPOralMoHe WM apOuTpakHe Kiay3ylie U
OBe JIBE KJIay3yJie O pelliaBamy CIIopoBa UMajy NapajeHy er3uCTeHIIN]Y.

[IpaBo yroBopHuX cTpaHa MHBECTUIIMOHOT YTOBOPA HA PEIIaBame YrOBOP-
HUX 3axTeBa (T3B. contract claims) pen GopyMoM KOju je yTOBOPEH Ha OCHOBY
[IPOpPOTraloOHe OJHOCHO apOMTpaKHE KIay3yJie OCTaje HETAaKHYTO M y CIydajy
na apoutpaxau criopasyMm y bBUT-y campku kmay3yiy Koja mpy»xa u3dop m3me-
hy cyhema u apOutpaxe. OBakaB 3aK/byuyak MPOU3JIA3U M3 MIPETXOJHOT U3jara-
Ba 0 WICHTUTETY 3aXTeBa M UICHTUTETY cTpaHa. Y npeamery [[MC [ac, apoOu-
TPaXKHH CY/]| j€ TIOJICETHO Ja Cy YTOBOPHH CIIOPOBU PA3IMYUTH O] CIIOPOBA 110
BUT-y, Te je inter alia n 300r ToTa 0I0MO MPUTOBOP APreHTHHE /a je TOIHO-
LICHkEM TY)KOe Mpell HAMOHAIHUM CYAOM TY)KWiIal OMO MpeKIyIupaH Jaa Io-
KpeHe apOUTPaKHHU IOCTyMaK.

Opnoc Kiay3yne Koja mpyska uzoop m3mel)y cyhema u apoutpake u yro-
BOpHE KJIay3yJIie O PelIaBamy CIOpOBa Jieilyje NPUIMYHO JACHO U YaK HECIIOPHO.
MehyTtum, cutyarja ce koMInuKyje ykonuko bBUT canpxun mmpoxo oxapehen
10jaM WHBECTHIIM]jE WIH, TIAK, IIUPOKO opel)eHy HaIUIKHOCT apOUTPAKHOT CY-
na (Ha mpuMep ,,3a CBE 3aXTEBE Y BE3U ca yJarameM ). Y TaKBOM CIIy4ajy, apOu-
TpaXHU Cyjl OM OMO HaJUIek,aH Jla paclpaBiba U O CIOPOBHMA KOjU HE HU3BHPY
mupekTHO n3 BUT-a, Beh u3 yroBopa o ynaramy, a KOju Ccy MpeKo MIMPOKO TI0-
CTaBJbEHOT apOUTPaKHOT CHIOpa3yMa MOAUTHYTH HAa HUBO MHBECTUIIMOHHX CIIO-
poBa n3 bUT-a. Ykonuko je ynmarad Ha OCHOBY Kilay3yje Y HHBECTUIIHOHOM
YrOBOPY 3aTPaKWO 3AIUTHTY NpeA HAUOHAIHUM CYAOBHUMA WM OpraHuMa
yIpaBe y Mmorjeny CropoBa KOjH M3BUPY W3 YTOBOpa, apOUTPaKHH CyJ KOHCTH-
TyucaH Ha ocHOBy BUT-a Ou Morao OMTH MpeKIyaUpaH Jla pacipaBiba O Ta-
KBUM 3aXTEBUMA, jep je yjarad MpeTXOJHO (CKIIAMameM MPOPOralMoOHOT KU
apOUTpakHOT cTIopa3zyma) u3abpao MyT CyOUeH ca KJIay3yJIoM ,,pacCKpCHHUIIE .

19 Schreuer, Traveling the BIT Route, op.cit., crpana 249.
ol Omyxa [[MC I'ac, macyc 80; Bumu u ojutyky I enun, macyc 232.
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Yunu ce na je npeosnalyjyhu craB apOUTpaxHUX CyA0Ba, Ja Tpeba ucruTa-
TH TIPaBHU OCHOB TyXx0e 1pen hopyMoM m3abpaHuM y WHBECTHIIMOHOM yTOBOPY
u nipen hopymom m3adpanum Ha ocHoBY BUT-a, Heoarosapajyhu y oBom ciryda-
jy. OBo crora mro ce y ciry4ajy yroBOpeHe ,,KUIIOOpaH Kiay3yse I IIHPOKO
neduHrCcaHe HAUICKHOCTH apOUTPaKHOT CyZa, HE MOKE TOBOPUTHU O JIBA Pa3iv-
YuTa IpaBHA OCHOBa TyxOe jep je Ha ocHoBy BUT-a kao nmpaBHM OCHOB y MHBE-
CTHIIMOHH CIIOp YBEJCH H YroBOp 0 yiaramy. > Y TakBoj CHTyaImjn, moceGHo je
3Ha4YajaH MPUCTYT KOjH je apouTap 3ay3eo y ciaydajy [lanitieknuxu, jep ce TPUITH-
KOM JIOHOIIICHa OJITYKE OKPEHYO METHTY TY>KOCHOT 3aXTeBa TYKHOIIA.

3.5. Oonoc ipema kray3ynu Hajiiosrawhenuje nayuje y bUT-y

Knay3zyna najmosnamhenuje Hamuje ce decto yHocu y BUT u ciryxu kao
ocurypame yiarady aa My Hehe OuTH mpykeHa Mama 3allTHTa O]l OHE KOjy Ou
ykuBao ynarad u3 tpehe apkaBe. OHa ce 4ecTO KOPHCTH Jia MPOIIUPHU MpaBa
WHBECTHTOPA M CTAHIAp/e 3alITUTE yJarama M yjaradya y morjieay MaTepujai-
HUX W TPOLIECHUX O/penOu. YIpaBo 300T Tako decTe yrnorpede, y Teopuju ce
MOTY CPECTH CTaBOBH KOjU Cy OBOj KJIay3yJd JalH CMUTET jeJHE 0] Haj3JI0yIOo-
Tpe6IpaBaHMjHX Kiay3y/1a y Me)yHapoIHOM HHBECTHIIMOHOM TIPaBY.'

ITpumena MO®H-knay3yse Ha NpoueypajHa IUTamba OYNLE JOHOIIECHEM
onnyke Magesunu.'” Y oBoj oanyim, TyxuoIm cy, ocnamajyhu ce Ha knaysy-
Jy HajroBamheHuje Halyje, MPEMOCTHIIN MPOLEAYpaliHy 00aBe3y TyXKHOIa Ja
MOKYyIIa Ja UCXOoAyje OMyKy npen aomahum cynoBuma y oapeheHoMm BpemeH-
CKOM POKY, Tako IITO CY ,,lT0BoJbHHUje* ycnoBe n3 bUT-a, xoju je 1llmanuja 3a-
KJby4YHJIa ca APYTUM Jp)kaBama, MPUMEHWIM Ha cBOj ciydaj. Kopak naee je
oTHmao apoutpakau cyn y npenmery Cumerc KOjU je TO3BOIHO TYXKHOIY Ja
,»YBE€3€“ y CIOp acmeKTe Apyror apOMTpaskHOT CHOpa3yMa KOju My BHILE OJro-
Bapajy, Te yJiarad HHje MOpao J1a yeka MPOTEeK PoKa Ipe MOTHOIICHA TyX)0e ap-
OUTpaXHOM cyay, KOju je Ouo mpeasuleH apOUTpakHUM criopasyMmoM. Meby-
THM, Y KOHKPETHOM CITy4ajy HHje JOMLIO J0 MPUMEHe Kilay3yJie Koja Impyska u3-
0op u3mely cyhema u apOuTpaxe, nako je Ouia yropopeHa apOUTPaKHUM CITO-
pasymoM, jep je Oua ,,Mare moBosbHa". "

W3 nocananime npakce apOUTPaKHHUX CyZ0Ba MPOU3IIA3H Jia ce MUTAKE JIa
mn ce MOH-knay3yna Moxxe IPUMEHUTH My TIOTJiey oApenada o peliaBamby

102 Wegen, Markert, op.cit, ctpana 279.

183 Kahale, III George, Is Investor-State Arbitration Broken?, Transnational Dispute
Management , Vol. 9, issue 7, December 2012, crpana 21.

104 Claire Crépet, Plama Consortium Limited v. Republic of Bulgaria (ARB/03/24) — The
most-favoured-nation clause issue , Transnational Dispute Management vol. 2 issue 3, jyn 2005, ,
crpaHa 5.

195 Onmyka Cumenc, macyc 120.
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CIIOpPOBa, MOpa MOCMATPaTH U3 JiBa yria. [IpBo, MOTpeOHO je yTBPIUTH Jla JIH j&
y MUTaky NPOLEIYyPATHU WU JYPUCIUKIIMOHN 3aXTEB, KOJU TYXKHJIAI] TOKYIIa-
Ba Jla M30erHe u JIpyro, MOTpedHO je MCHUTATH Jia I Cy CTpaHe YrOBOPHHUIIE
konkpetrHor BUT-a umane Hamepy aa uckibyue npumeny MOH-kiay3yine Ha
MpoIecHa MUTAbA.

Omryka Magesunu je orpannumna npumeny M®OH kiay3ysie Ha mporiey-
pajiHe 3axTeBe, U3PUUMTO HaBoaehH Jla Kiay3yna Koja mpyska u3dop usmely cy-
hema n apOuTpaxxe He Ou Moriia OMTH MPeHEeOpErHyTa MPUMEHOM KIIay3yJe Haj-
nosiamhenuje Hanuje. ApOUTPaXHHU CyJ OBaKBY TBPAIY 0Opasliake CTaBOM J1a
Ou m3UTpaBame Kiay3yie ,,paCKpCHUIIEC’ YTUIIAJIO0 Ha KOHAYHH MCXOJl TIOCTYTIKA,
Te /1a je ped o jaBHOM mopetKy apxkase. " Kaja roBopi 0 KOHAYHOM HCXOJLY IT0-
CTymKa, apouTpakHo Behe 3ampaBo omnpasiaBa npumeny MOH-knay3yne y oaHo-
Cy Ha 3aXTEB Jia MOpa Jia MOCTOjH MOKYIIIAj Ja ¢ UCXOyje OIyKa y oapeherom
BPEMEHCKOM POKY, YTOJIMKO LITO OM yJiarad Ha Kpajy, Kako y Cly4ajy UCTeKa po-
Ka, TaKO U y CIy9ajy UCXOJ0Bamka HEe3aI0BOJbaBajyhe omryke mpen momahum cy-
JIOM, CBaKako MMao IMpaBo Ja MOKpeHe MelyHapomHu apOMTpa)KHHW MOCTYTak.
Hpyrum peunmMa, KoHaYaH UCXO0J OM y CBaKOM ciy4ajy OMO apOMTpaskHU TMOCTY-
IaK, Ia 3aXTeB U3 apOUTPayKHOT Criopa3yMa 3aIlpaBo caMo MPETXOIH apOUTPaXKH.
OBo HHje CiTydaj Kaaa ce paju O KIay3yJd Koja MpUMOopaBa yJjarada aa y crapTy
U3BpIIM HEOMO3MB M300p Gopyma,. ApOHTPaKHH CYIOBHU Cy Y TOTOH0] MPAKCH
JOHOCHIIN Pa3NIUYUTe, YaK ONpedHe OIUTyKe, MPUINKOM OTydhBama O TOME Ja
1 ce MOH-KI1ay3yI0M MOTY PeHeOPErHy TH MPOLELYPATHH 3aXTCBH.

ApOutpaxknu cyn je y npeamery HULC apoiuus Apienitiune NOCTaBHO HC-
MpaBHY OTpajly y MOTJeNy ToTa IITa ce cMaTpa MOBOJEHUJUM TpeTMaHOM. Yu-
IbCHHUIIA 1A jeJlaH YTOBOP CaApKU apOUTpakHH CIIOpa3yM KOjH je TIPOCTO JApyTra-
YHjU OJ1 OHOT' KOjU Cy CTpPaHKE Y KOHKPETHOM CIIOPY YrOBOpHIIC HE 3HA4U HY-
JKHO M 714 je TaKaB apOUTPaKHU CIIopasyM moBosbHHjH. " TIpumukoM yTBphuBa-
a J1a JIM je apOuTpaKHU CIIOpa3yM MOBOJHHHjH, WM TE€K JpyTaduju, apOuTpa-
KHH cya Tpeba Jla uMa HIMPH TPHUCTYII OJ] IoCMaTpama MojeIMHavyHor yjarada
U BEroBUX MHTEpeca M 2 ce YCPEACPEeId Ha MUTAE Ja JIM je jellaH CIopazyM
TIOBOJBHHU]H OJ1 APYTOT Y OIMIITEM cMHCITy.

Hpyro BaxxHo nuramwe y norneny npumene MOH-knay3yne Ha npouecHa
MUTakba NpPeACTaBIba BOJba YTOBOPHUX cTpana. Y omnyuu Carunu dpoiuus Jop-

196 Onnyka Magesunu, nacyc 63.

" Ha npumep HI]C ipoiiue Apieniliune HanasW 1a je OBaj yCIOB KpyIHjataH 3a
MOCTOjabe CarjiaCHOCTH APreHTHHE 3a apOUTPakHO pellaBabe Cropa U ycBaja MPUroBOp TyXKEHE
npxase. [lacycu 272-273.

1% Martin, Antoin, Back to the Eternal Debate of MFN and Dispute Settlement: A Case
Comment on ICS v. Republic of Argentina, Transnational Dispute Management Vol. 9, issue 7,
December 2012, ctpana 10.

19 MIIIC macyc 319.
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O0aHa, apOUTPaXKHU CYJI je TPAKHO WHAUIH]jE J1a Cy YTOBOPHUIIC Y KOHKPETHOM
cllyuajy ’KeJieJie Ja MpolIrMpe NpUMeHy Kiay3ylie HajimoBnamhenyje Haluuje 1 Ha
ollpestoe O pelnaBamy CHOpOBa, MehyTHM, TaKBUX WHIUIM]a HUje OWIIO, yCIea
dera je 010m0 na npowmpy npumeny MOH-kray3zyre.' '

Wmajyhu y Buay na ¢y pasnuyuuTH apOUTPaXKHU CyIOBH JOHOCHIN Pa3u-
yuTe OJuTyKe Kaja ce paau o MOH-knays3ynu, npodiemaTnyno 6u Ouio mpaBu-
TH TIpenBul)ama y BE3U ca MUTAmEM IITa OW apOUTPakHU Cy/ YIHHHO YKOJIHKO
Ou TyXXWJall JKeJeo Jia MpeHeOperHe Kiay3ylly pacKpCHHIIC Ha OBaj HAYMH. 3a
caza je craB U3 oJulyke Magesunu jemuHn U3pHUIUT U o0ecxpadbpyjyhu je 3a Ty-
JKHOTIE, jep ce UMHHM Ja ce Kilay3yJa Koja mpyxa uzbop m3mely cyhema u apou-
Tpaxke He OM MOTJIa Ha OBaj HAYUH ,,IPEMOCTHTH .

4. 3ak/pyuak

Kiayzyna xoja npyska u30op u3melyy cyhema u HHBECTUIIMOHE apOuTpaxke
npesicTaBba MPOJIYKT pa3Boja MHBECTUIIMOHOT MpaBa, KOju je Kpo3 Mpakcy yro-
Bapama apOUTPAKHHUX CIOpa3yMa HYXKHO WU3MCHHUO TPJAUIMOHAIIHA TpaBHIia
MelyyHapoaHor mpasa. JIok je, HCTOPHjCKH TIEeIaHo, TYXKHIAIl TPe MOTHOIICHA
Tyx)0e MehynapomHoM Gpopymy OHO IPUMOpPAH J1a KOPUCTH CBA JIOCTYITHA TPaB-
Ha CpeJICTBa Yy AP:KaBH KOja je U3BPIIIIA MOBPEAY HEroBUX Mpasa, OBakBa 00a-
Be3a je JaHac rnpesasuleHa MpakcoM JpKaBa NPHUIMKOM CadHibaBarba apouTpa-
KHHX criopasyma, MaxoMm y okBupy bUT-oBa u mpakcoM apOuTpakHUX CyaoBa
y peliaBakby MHBECTHIIMOHUX CIIOPOBA, KOjU CY jeTHOTJIACHUM TyMadeHeM MO-
T(HUKOBAIIM MPUMEHY TPAJAUIMOHATHUX MpaBria Mel)yHapoaHor rpaga.

Wmajyhu y Buay mpukazaHe kiay3yjie, Kao U OJHOC TOjeAMHUX Kiay3ylia
ca KJIay3yJIoM ,,pacKpCHUIIE™, jJaCHO je a yroBopHUM cTpanama bUT-a Beh mpu
hopmyucamy apOUTPaKHOT CTIopa3yMa Ha pacrojaramy CToje MOTYhHOCTH Ja
yJarady Tpacupajy MmyT 3allTHTe WHBECTUIIMOHUX MpaBa. Y Ciydajy Kamga apou-
TPaXXHU CIIOpPa3yM CaJIpXKH KIay3ysy Koja mpyxa u3odop msmely cyhema u uH-
BECTHUIIMOHE apOuTpaxe, ynarad Beh y HajpanujuM (pa3zama MocTymKa 3aIITUTE
CBOjUX TIpaBa MOpa OJJTYYMTH HA KOM ,,lyTy" e TpaKUTH 3alTUTY — Mpe]| Ha-
UOHATHUM CYJIOBUMa WJIM TIOKpeTambeM Mel)yHapoaHe apOuTpake.

Kao mro je To merassHO mpuKazaHo, MPoOJIeM y MPaKCH Ce MOKE JaBUTH Y
ClIy4ajy Kaja je yjarad mpe MoKperama apOMTPaKHOT MOCTYIKA y4eCTBOBAO Y
HEKOM MOCTYIKY Ipen AoMahum opranuMa, jep MocToju peaiHa ONacHOCT Jia
apOUTpakHU CY[I 3ay3Me CTaB Jia je MHBECTHTOP Beh m3abpao myT 3amrtute. He-
CUTYPHOCT yJlarayua je rmojauaHa YHibEeHHUIIOM Jla apOuTpakHU CYIOBH HEMa]y je-
JUHCTBEH cTaB. Maza je npeosnalyjyhe cranoBuire apOUTpaKHUX CyaoBa Ou-

" Canunu, macyc 118. Buan u National Grid ple v. The Argentine Republic, UNCITRAL,
omtyka o HamneskHocTH of 20.06.2006. TonuHe, y KOMe je Cy, HAKOH UCTE aHalH3e, 0IIao 10
JpyTadujer 3aKJbydKa.
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J0 Ja KJlay3yJia HUje ,,aKTUBUpaHa™ YKOJHMKO MOCTYIAK Mpe]] HAIIMOHAIHUM CY-
JoBUMa M MelyHapoIHOM HMHBECTHLIMOHOM apOMTPaKOM HMajy pasInduTH
[IPaBHU OCHOB 3aLUTHUTE, OJulyKa [laniieknuxy je OACTYNNIa OJf OBaKBOI' TyMa-
Yera, 3HATHO OTE)KABIIH TI0JI0XKa] yjlarada KOju je MOKYyIIao /a MOCTUTHE UCTH
Wb IIPe]] IBa pa3nuuura Gopyma.

ITopen HaBeneHor, Kao MOryh npobseM y mpakcu MOXeE Ce jaBUTH M IHTa-
B MJCHTUTETA CTpaHaka Koje IMOKYIIaBajy OCTBAPHTH 3AIITHTY MapaseiIHO
npen pasnuuutuM Gopymuma. Jlo caga apOUTpakHU CYJJOBU HUCY MOCTaBIHAIH
nuTame (aKTUYKOr WACHTHTETa CTpaHaKa Koje Ce Kao TYXHOLM MOjaBJbYjy
npen nomahum cygoBuMa u mipes; MeljyHapoHUM apOUTpakHUM CYAOM, jep Cy
ce 3a/10BoJbaBasi (hOpMaTHOM OJ[BOjeHOIThy eHTUTETa Y TPYNH cilydajeBa mpo-
TUB ApretuHe. Melytum, nurame je BpeMena kajaa he apouTpaxHu cyn, cyo-
YeH ca NUTAlkEM AKTUBUpAma Kiay3yJle PacKpCHHLE, IPUMEHUTH KPUTEPHjyM
KOHTpOJIC U Ha Ta] HAYMH OHEMOTYhHUTH yJarada 4duje je npymTBo-hepka ocTBa-
PHBAJIO 3AIITUTY NpPEA HAMOHAIHUM OpPraHMMa, Aa 3allTHTy UCXOJyje y apOu-
TPaXXHOM IIOCTYTIKY.

C 003upoM Ha TO Z1a ce mpakca apOUTpakKHUX CYJIOBA CTAJTHO pa3BHja J0-
HOIIICHEM HOBUX OJUTYKA, YaK M Y yCJIOBHUMa KaJla ce YMHH Jia je uBpcT cTaB Beh
3ay3eT, WITO jacHO WIIYCTpyje OJUlyKa y ciy4dajy [launitieknuxu, CTpaHH yiarady
KOjH MOKYIIaBa Jja UCXO/yje 3alITUTY IPEeJ OpraHuMa JIpsKaBe yjarama, Mopa
Ooutu 00a3puB pu GopMyIIHCay 3aXTEBa, YKOJIHUKO j¢ Y apOUTPaKHOM CIIOpa-
3yMy YrOBOpEHa Kiay3yJja Koja mpysxa n3dop usmely cyhema u apourtpaxe.
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The ,,Fork-in-the-road* Clause

Abstract: Parties can use arbitration agreement to widen the jurisdiction
of the arbitration tribunal, or to narrow it down. Arbitration agreements that
embed the so called “'fork in the road” clause prevent investors to use multiple
dispute resolution mechanisms provided in the agreement. In other words, by
initiating proceedings, the investor has made an irrevocable choice. That being
said, investors are often drawn into proceedings in the host state, however, not
every appearance before domestic courts will constitute a choice under the
“fork in the road” clause. Arbitration tribunals have made out criteria under
which it will be considered that the investor has chosen a path. The investor will
be precluded from initiating arbitration if he has previously tried to resolve the
same dispute before domestic courts. Another condition that has to be met cu-
mulatively is that the same parties were involved in the domestic proceedings
and in international arbitration, i.e. there must be identity of the parties to the
dispute. The parties often opt to include the “fork in the road” clause in arbi-
tration agreements. Serbia has included this clause in majority of its bilateral
investment.

Key words: arbitration tribunal, investment dispute, fork in the road clau-
se, identity of parties, identity of object and cause of action, fundamental basis
of a claim.
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