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Ilpasnot paxyniueina y Hosom Caody

HEJOIIYIITEHE UMHCUIJE U 3AILITUTA
)KUBOTHE CPEJUHE'

Casiceiniak: BracHuk HellokpetiHoCiu 0ycan je 0a ce y30paicasa 00 pao-
U KOjumMa ce otexcasa uckopuuihiasare cyceonux HeioKpemiHocuu, Haciia-
JUX Ycned ucuywinarea ouma, 1acosa, HelipujatiHux mupuca, yahu, oyke, ouiu-
yara OWMHAOHUX 8004 U0, UPeKo Mmepe Koja je yobuuajena umajyhu y eudy
Upupooy U HaMeHy HelOKPeHOCTUU Kao U MecHe tipunuke. Umucuje xoje ioitiu-
Yy ca cyceOHOl 3eM/builla, MOpajy ce HOOHOCUIY, 100 YCI080M Od He Upoy-
3POKYJy 3HAWUHY willeity. 3a0parbeHo je epuierve WieluHuUX yiuuyaja Koju io-
Wuyy ca jeOne HelOKpeHOCu, UHCIATupar-em locebnux ypehaja, 3a Koje Hu-
je iipubasmena 0036014 HAONIEHCHOT OPHCABHOT OplaHa.

Brachuk 3zemmuwinia iotohenol umucujama xoje ipenase mecHo yoouuaje-
HY IpaHUyy umMa Upaso Ha 3axiiesd Upeciianax UMUCUja u muxoso ceolerse Ha
yobuuajeny mepy, a HaKHAJY wiitieltie Koja My je Upoy3poKo8and, camo y OHOM
deny Koju ipenasu oOuM OHUX UMUCUja Koje ce MOpajy HOOHOCUTUU.

Yronuxo umucuje tiottiuyy 00 nexoi unoyciupujckoi ociupojerba Koje ooa-
6/6a TUAKBY OENAHOCTL HA OCHOBY 00380J1€ OPIHCABHOI OPIAHA, HE MOdICe Ce 3aX-
ilesattiu ipeciianax waxee dearatHociuu éeh camo HakHaoa witieile.

Kayune peuu: upexomephe umucuje, cycedcko Upago, MecHe UpUiuKe,
SHAMWHA Witletlia, UHOYCIIPpUjcKa HOCupojerbd, HaKHAOA wilieile.
IMojam u BpcTe MMuUCHja

IMon umucujama ce mojapa3ymMeBajy yTHIAjd KOjU TOTHYY Ca jEIHOT 3e-
MJBHINTA TPOY3POKYjyhr MITETY CYCETHOM WIIM HEKOJHUIIMHU CYCEIHUX 3EMJbHU-
1ITa, a MOCJIEANIIA Cy UCIYIITaka racoBa, nape, HenmpujaTHUX MUPHUCA, TOILIOTE,

1 : .
Paj je HacTao Kao pe3yNTaT HCTpaKMBamba Ha MPOjeKTy »bruoMeannuHa, 3aTura KHBOT-
HE CpeIHE U IIPaBO» YHjU HOCHIIAI j¢ MUHHCTapCcTBO pocBeTe U Hayke Permy6mmke Cpouje.
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Oyke, norpeca u cii. OBY yTHIIAjU Cy MaTEpUjaIHE IPUPOJIE U MOTY CE OMaXKaTH,
jep ce mpema Halem IpaBy, 3a pa3jIMKy O]l HEeKUX CTpaHuX (Ha mpUMep, ILBaj-
[IApCKOT), HE MOXKE 3aXTEBATH NpaBHA 3aIITUTA O] MJICATHUX UMHUCH]jaA. Y CIy-
Yajy UMHUCHja pajd Cc€ O MPEHOIIEHhY MaTepajHHX HEMEpJHHBHX YeCTHIa II0-
CPEIHUM WIIM HENOCPEIHUM ITyTEM ca jeIHOT 3eMJBHILITA Ha IPYro, a U3a3BaHH
Cy JbYJICKOM JeJIaTHOIINY MJIM MEXaHWYKHM IocTpojemnMa. Mmucuje (MHIOH-
nepabunuje) Mory OuTH paznumuute npupojae. [lopen MarepujaiHMX YecTHIA
(rac, mapa, HenpujaTHU MUpucH, 4yal), Oyka, UT]), y CTPAHO] CYJCKO]j MPAKCH Ce
ca UMHCHjaMa H3jeJHaYaBajy ITeTe KOje U3a3uBajy MHCEKTH, III0AapH U CIIMYHA
*uBa Onha.

Y npaBHOj TEOpHjU ce pa3IuIMUTO JePHUHHUIIE TI0jaM UMHCH]a. ,,MucHja je
OMJIO KaKBO IITETHO 3aIUPakbE y eJIEMEHTE )KUBOTHE cpeinHe (BoJa, Ba3ayX, 3e-
MJBHINITE, JbYJICKO 37paBbe, (bropa, ayHa U Ap.) y3 TPajHO WIH MPUBPEMEHO
HAPYIIABARKE FEHOT PAHUjEr CTamba.

,YIMHCHje cy CUTHE MaTepujajiHe YecTHlle, T3B. MHIOHIEpaOHiMje Kao
LITO Cy rac, napa, HelmpHhjaTHH MUPHUCH, TOTpecH, Oyka U CJI. KOju ce ca jenHe
HETIOKPETHOCTH IIMPE HA JAPYTY U Cycey IPOy3poKyjy mTeTy*.’

3aKoH O 3aIITUTH XUBOTHE cpeauHe PemyOnmke CpOuje, HE MO3HAjE Tep-
MUH UMHUCH]j€e, alu JlepuHHUIIE eMUCH]je, Kao UCIYIITalke U UCTUIamke 3aralyjy-
hux mMaTepuja y TaCOBHTOM, TEYHOM M YBCTOM arperaTHOM CTamby WM €MUCH]e
eHepruje u3 u3Bopa 3araljiBama y KUBOTHY cpeuHy.’

Hmucuje xoje ce mpeHoce MPUPOJHUM IyTeM ca jeHOT 3eMJBHINTA Ha
JpYyro cMaTpajy ce HeaJleKBaTHUM - IPEKOMEPHUM CaMo aKo MPOYy3pPOKYjy 3HAT-
HY IITETY BIACHUKY HJIM KOPUCHUKY APYTOT 3€MJBHIITA OMIIO THME IITO OIITe-
hyjy cTBapm Koje ce Ha TOM 3eMJBHINTY Haja3e, YMIbYjy HeroBe MpUHOCE U
BPEIHOCT 3eMJBHINTA, OMJIO THME IITO IPOY3POKY]y IITETY JHIMMA KOja Ha Fhe-
My OopaBe. He3naTHe mreTe ce MOpajy MOJHOCHTH CaMO YKOJHMKO ce Kpehy y
rpaHMIiaMa MECHO yoOHUajeHnX HaunHa KopuIhema 3eMIBUIITA.

[IpaBHrM HOpMaMa KOjUMa C€ PEryJHIly CYCEACKH OJHOCH (CYCeICKO
IpaBo), YTBphyjy ce TpaHUIle Y BPIICHY MIpaBa CBOjUHE, OJH. CMETHC N3a3BaHE
UMHCH]jaMa, KOje MOpa IOHOCUTH BJIACHUK jeTHE HETIOKPETHOCTH, a KOje MOTH-
9y ca Jpyre HeMOKPETHOCTH.

HNmucuje ce Mory KiacM(pHUKOBAaTH Ha pa3nuuuTe HauuHe. [Ipema jemHom
MHIILJbEHY MMUCH]E Ce MOTY TIOJIE/IUTH Ha: IO3MTHBHE, HETaTHBHE U HJeaiHe.”

% J.Canma, JI. Hukomuh, I'paljaHcko mpaBo W KHBOTHA cpeauHa, OCHOBE NPaBa XHBOTHE
cpenune, Hosu Can, 2009,ctp.185.

3 Jlexcukon rpaljanckor mpasa, Beorpas, 1996, ctp.227.

* 3aKoH 0 3aIITHTH KHBOTHE cpemnme,“Cir.rmacuuk PC* 6p.135/2004, 36/2009,72/2009 u
43/2011, ui. 3, cTaB 1, Tauka 18.

> Jlexcukou rpahamnckor npasa, Beorpax, 1996, ctp. 227.
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[To3uTHBHE MMHCHjE Cy OHE KOje Cy IOCieIHIia HEKHX aKTHBHOCTH Kao
IITO Cy: MCHyIITamke quMa, 4ahu, HepHjaTHUX MHpHca, OyKe, IoTpeca, UCITy-
IITamka OTIAJHUX BOJA, BEIITAYKH MMPOM3BECHE TOILIOTE WIIM XjaaHohe, cBe-
TnocHux edexata uta. HeratusHe numucuje cy BesaHe 3a npoodseme calema, ce-
jama uiu rpahema Koje MOTHYY ca CyCelI0BEe HEMOKPETHOCTH, KOjuMa ce yma-
BYyje BPEIHOCT CycelloBE HEMOKPETHOCTH WM My Ce HaHOCH IuTtera. Mimeamne
MMUCH]je Cy MOCIIEANIIa HEKUX UMAaTepUjalIHUX yTHUIlaja (Hip. Onu3unHa dadpuke
MYHUIIHj€, AaTOMCKOT peakTopa M C1.) KOjH UMajy 3a MOCIeAUIy aj BPEIHOCTH
3emupnmTa. He cmartpajy ce mmucujama oHM yTHIAju KOju Bpehajy ectercka
ocehama jemHOT JUIa (TTOTJIe BIACHUKA HEMOKPETHOCTH Ha PYIIEBHHE, WM Ha
hy6Gpumre).°

V neny mpaBHe TeOpHje MOCTOjH MHUIBEHE 110 KOME ce 0] 3a0paHe Wc-
KJbY4yjy T3B. HJCaJHE MMHUCH]je (HIp.M3Jarame MOTjIeay 3aIyIITeHNX Wi 3a-
CTpAIyjydux CTBAPH, WIH 0160jHE aKTHBHOCTH UT)).” CyIIPOTHO OBOME TIOCTO-
jU MUIUJBEHE 110 KOME NPU30PH MPEJCTaBIbajy MaTepHjaliHe eHTUTETE Koje -
TH O0jekaT, W Ja MEPMAaHEHTHO IOJBPraBame HEMOJHOIBHBO HENPUjaTHUM
pHU30puMa KojH Jojase ca TyAje HEMOKPETHOCTH, MOXKe JOBECTU 10 HeMoryh-
HOCTH XKHMBOTa Y CBOM CTaHy. [Io 0BOM MUIIJbEIY, aHAJIOTHO PELICHE ce Mopa
MPU3HATH U y CIIy4ajy KajJa ce Ha jeJHO] HEMOKPETHOCTH OZBH]jajy OYUTIICIHE
AKTUBHOCTH CYIIPOTHE T0OpUM oOuuajuma (0ecTuHu npusop, Oyka utn). Tako-
he ce moTeHIMpa 1a je aHaJorHja HECYMIbMBA U Y CITydajy Kajia ce Ha jeHOj He-
TTOKPETHOCTH MHCTAJIMPA amaparypa ddja je JeJaTHOCT yIepeHa u mpema Tyhem
3eMJBHINTY (HIP. paau JSTEKITHje 3BYKOBA U CITUKA).

TToCTOjH MOJIeIa HMICH]a HA TUPEKTHE U HHIUPEKTHE.

JupekTHe MMUCH]je Cy OHE KOJ| KOjUX je palliba Ipeay3eTa Ha jeJHOj Hemo-
KPETHOCTH, a YCMEpeHa je Ha CyCceloBYy HENOKpeTHOCT, a mpaheHa je HekuM
ypebajuma. JlupekTHe UMHUCHje Cy 3aKOHOM 3a0pameHe. HAupeKTHEe UMHCH]je
Cy OHE KOJ KOjUX c€ LITEeTaH YTHLAj Ha CyCeJOBY HETMOKPETHOCT BPIIU MOCPE-
HUM IyTeM. HAMpEeKTHE uMucHje MOTy OUTH 103BOJbEHE U Helo3BoJbeHe. [lo-
3BOJbEHE CY OHE KOj€ OTEKaBajy KOPHUINNCHE IPyre HEMOKPETHOCTH, ajld HE
npese3e Mepy Koja je yoOuuajeHa ¢ 003MpOM Ha MPHUPOJY U HaMEHY Te Hero-
KPETHOCTH M Ha MECHE TIPWIIMKE M OMTHO HE CMETajy HAMEHCKOM HCKOpHIYaBa-
BY ApyTe HEMOKpeTHOCTH. Hei03B0IheHE CY OHE HMHUCH]E KOje OTeXKaBajy KOpH-
mheme Ipyre HEMOKPETHOCTH, a TMpefiaze Mepy Koja je yobudajeHa ¢ 003upom
Ha TPUPOJLy ¥ HAMEHY T€ HEMOKPETHOCTU U ¢ 003UpoM Ha MecHe mprinke. He-

613 Pamosuh, CrBapuo npaso, [loxropuia 2002, cp. 342.

7 Roth,Staudingers Komm.zum BGB, Sachenrecht (par.903-924)Berlin, 1996,str.62

8 Bianca, M. Diritto civile, VI, La proprieta, Milano, 1999, str.234, cit .prema Z. Rasovi¢,
op cit. str. 343.

’B. Busnep, Komenrap 3akoHa 0 OCHOBHUM BIIAaCHUYKO-TIPAaBHIM ORHOCHMa, 3arped, 1980,
cTp.66.
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JI03BOJbCHE MHMPEKTHE UMHUCHjE CY Y HAIlleM MpaBy 3aKOHOM 3abpamene. J1o-
MYIITEHUM HHIUPEKTHUM HMHUCHjaMa C€ M3Y3€THO CMAaTpajy U OHE KOJ KOjHX
kopunihiewme Tyl)e HEMOKPETHOCTH Mpena3u Mepy Koja je yoOudajeHa ¢ 003upom
Ha MeCHE NMPWIMKE, alli Cy MPOY3pOKOBaHE MOCEAHUM ypehajuma uuja je mpu-
MeHa 0700peHa Of CTpaHe HAAJISKHUX opraHa (Ha mpuUMep, 0J00OpPEeHo je Kopu-
mheme HeKOT HHAYCTPHjCKOT TIOCTPOjeha U CIL.).

VY npaBHOj TEOPHUjU MOCTOjH | MOJENIa UMHCH]a Ha: CYCe/ICKe, TIPEKOCyCe/l-
cke n npekorpanmune.'’ Cycencke nMucHje cy oHe dmje ce mocaeauue ocehajy
caMo Ha CyCEeJHHM HEMOKPETHOCTUMA, MPEKOCYCEACKE CY 10 CBOM (PaKTHUYKOM
LITETHOM JICjCTBY IIHUPE OJI MPOCTOPA CYCEHE HEMOKPETHOCTH jep YrpoXKaBajy
IIMPH KPYT PU3HYKUX JIMIA, OTHOCHO KBAIUTET BOJIOTOKA, 3MJBHILTA BUIIIE CY-
cena, yrpoxanajy (imopy wim ¢ayHy HEKOT mojapydja u ci. [Ipexorpanudne
MMUCH]je Cy OHE KOJl KOjUX je M3BOP OIMACHOCTH HACTAO y jeJHOj 3eMJbH a IITEeT-
HE TOCNEaNLIE y APYroj. Y ciydajy HacTynama IITeTe KOJA CYCEICKUX UMHCH]a,
3alITUTa Ce OCTBapyje TykKOOM 3a HaKHaAy IITETe, y APYroM cilyyajy, KoJ mpe-
KOCYCEIICKUX UMHUCH]ja, Ty>KOOM paJIyl OTKJamamka W3BOpa OMACHOCTH O] IITETE
(T3B.exosomka Tyx0a), a y ciy4ajy MpeKorpaHHYHAX MMHCHja, TpuMeHnhe ce
MPUHIMIN Mel)yHapOJHOT IPUBATHOT TIpaBa.

Hekn rpahaHcku 3aKoHHIIM, KaO YCIIOB MOCTOjama 3a0pameHUX HMHCHja
MPONHKCY]y BHXOBO MOTHLAE ca CYyCeAHOT 3eMJbHIITa (HIp. Mranujancku rpa-
haHCcKHM 3aKOHMK). Y HalleM 3aKOHOJABCTBY CE HE 3aXTeBa Jja UMHCH]E [TOTUIY
ca cyceqHOr 3eMJbuINTa, Beh ce TOBOPH O HEMOKPETHOCTH ca KOje MOTUYY 3a-
OpameHe uMucHje. 3HauM HHUje HEOIXOIHO /1a IMHCH]e UMajy U3BOPHUIITE Y CY-
CEIHOj HEMOKPETHOCTH, HETO Y OMII0 K0jOj HETIOKPETHOCTH KOja WMa 3a TocIe-
JUIy TPEKOMEPHO EMUTOBalkE KOje Mpoy3pokyje mTery. OOaBihbambe HEKe
MPOM3BAHE JENaTHOCTH MOKE Ja MMa 3a MOCJIEAMIY Aa Cy W ylajbeHe Hemo-
KPETHOCTH U3JIOKEHE YTHLajy IUTETHUX MMHcHja (HIIp. HENpHUjaTHA UCTapema
KOja oTu4y oJ 3arajjyjyhux marepuja, paaujaiuja u ci.).

3aKoH 0 OCHOBaMa CBOjHHCKO-TIPaBHUX OfHOCA, U3 1996. ronune, y unany
5. 3a0pamyje Hen03BoJbeHE UMHUCH]je Ha cieAachn HaumH:" BiaacHUK HEMTOKpeET-
HOCTH Jy’KaH je Jia ce npu Kopuiihemy HEMOKPETHOCTH y3/IpKaBa OJl palibi U
Jla OTKJIOHa Y3pOKE KOjH MOTUYY O] IeTOBE HEMOKPETHOCTH, KOjUMa C€ OTeXa-
Ba KopHlheme APYruX HENOKPETHOACTH (MPEHOIICHE AUMA, HENPHjaTHUX MU-
puca, Torore, yahu, norpeca, Oyke, OTHIAba OTIIAAHUX BOJA U CII.) IPEKO Me-
pe Koja je yobmuajerHa ¢ 003upoM Ha MPHUPOAY U HaMEHY HETIOKPETHOCTH W Ha
MECHE TPUIINKE, WIH KOjHMa ce TIPOY3pOKyje 3HATHA IITeTa.

be3 moceOHOT MPaBHOT OCHOBA 3a0pPaCHO je BPIICHE CMETHH U3 cTaBa 1.
OBOT WiaHa moceOnnM ypehajuma."

107, Canma, . Huxomuh, om. mut, ctp.185.
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OBuM unaHoM ce ofpel)yjy rpaHulle y Bpuiewy npasa cBojune. [IpaBo cBo-
jUHE HE MOKE ce BPIIUTH Ha INTETY JAPYyre WK JPYTUX CyCEJHHX HEIMOKPETHO-
cTH. BmacHuk 3emMJpHINTa qy’KaH je Ja ce MPHIUKOM Kopuirhema CBOjOM HETIo-
KpeTHoWhy y31p:KaBa Ol PaJiby U Aa OTKJIOHM HETaTHBHE YTHIAje KOje MOTHIY
ca BEeroBe HEMOKPETHOCTH, a YIPOKaBajy WM OTeXaBajy KOpUIINCHe CyceaHe
WIN JIpyTre HEMOKPETHOCTH. BIacHUK 3eMJbHIITA je Y HHTEepecy JoOpUX cyce-
CKHX OJHOCA TyXaH Ja BOOY pauyyHa HE caMO O CBOJUM MHTEpPECHMa HEero U o
HWHTEpecUMa BIIaCHHKA CYCIHE HEIMOKPETHOCTH. 3aKOHOM O OCHOBaMa CBOjHH-
CKO-TIPaBHUX OJIHOCA CE MPY’Ka 3aITUTA BIIACHUIMMA HEMOKPETHOCTH OJ1 LITETAa
HaCTaIMX ycliel IPEKOMEPHUX UMHCH]ja, JOK CE jJaBHOIIPABHUX HPONUCHMA O 3a-
LITUTH YOBEKOBE CPEAMHE ITHTE CBH I'pal)aHu 0] IITEeTHUX UMHUCH]aA.

MebhyTuM, OBHM WiaHOM 3aKOHA O OCHOBaMa CBOjJUHCKO-TIPABHHUX OJHOCA,
OrpaHMYaBa Ce W IIPABO BJIIACHUKA CYCEIHOT 3€MJBMINTA J1a ce OpaHH Of IITeT-
HUX YTHLAja KOjH HOTHYYy ca ApYyre HEMOKPETHOCTH, a HE MPOY3POKYjy 3HAT-
HHUjY IITETY WM LITETY KOja Mpejiasu Mepy Koja je yobuuajeHa ¢ 003UpoM Ha
MIPUPOLy ¥ HAMEHY HEMOKPETHOCTH M Ha MECHE MPWJIHKe. 3Ha4H, MECHO YOOu-
YajeHe yTHIaje U OHEe IITeTHE YTHUIlaje KOju Cy He3HATHU M KOjuMa Ce HaHOCH
HE3HaTHA IITeTa MOpajy ce MOJHOCHTH M MOPajy MX TPIIETH CBH BIACHHULH 3€-
MJBUIITA.

Bpmreme cMeTHH, Tj. IITETHUX YTUIIaja ca jJeTHOT 3eMJBUIITA Ha IPYTo 3a-
OpameHO je YKOJHMKO ce BpIIU rmoceOHuM ypehajuMma, 3a kKoje Huje mpubaBbeHa
JI03BOJIa HAJJICKHOT JIP>KaBHOT OpraHa.

BracHuk 3emspuInTa moroheHor MMHUCHjaMa Koje Tpea3e MecHO yoonuuaje-
Hy Mepy MMa IpaBO Ha HaKHaJy LITETE KOja My je MPOYy3pOKOBaHA, aJld CaMo y
OHOM JIeTly KOjH Tpesia3d 0OMM OHUX UMHCH]ja KOje Ce MOpajy MOJHOCHTH.

HeraTopHom Ty»00M MOe ce 3aXTeBaTH MPECTaHaK UMHCH]a KOj€ TIOTHUY
ca CycellOBOT 3aMJbUINTA U HBMXOBO CBOEHE Ha MOAHOLUBUBY Mepy. AJIM YKO-
JMKO UMHUCH]jE TMOTHYY O/ HEKOT (paOpHUUKOr HOCTPOjeha WIN APYror MpHUBpel-
HOT cy0jekTa Koje je oBnanrheHo J1a 00aBJba TaKBY JAEIaTHOCT HAa OCHOBY JI03BO-
Jie AP)KaBHOT OpraHa, He MOXKE Ce 3aXTEeBaTH MPECTaHaK TaKBe JIeNaTHOCTH Beh
caMo HaKHaJa IITeTe.

HaupT 3akoHHMKa O CBOjUHH M APYTMM CTBapHHUM mnpaBuMma u3 2012. ronu-
HeE, Y 0/1eJbKy 7. Koju HocH Ha3uB »llIkonspuBy yTHLAjU», 3a0pamyje MKOAJbU-
BE yTHII3je, Ha clie[iedr HaunH: « BracHUK HEemoKkpeTHOCTH, unje je Kopulnheje
OTEXaHO MPEKO Mepe yoOndajeHe ¢ 003UpOM Ha MPUPOAY W HAMEHY HETOKpeT-
HOCTH U MECHE MPHJIMKE, NIKOAJbUBUM YTHIIAjeM KOjH [MOTHYE OJ] pallibe WIH U3-
BOpa cacycenHe HemokpeTHocTH (Oyka, mpamuHa, IuM, dal), MUpuc, oTmajaHa
BOJIa, TIOTPEC, TOILUIOTA, CBETJIOCT, CICKTPOMArHETHH TalacH U CII.), MOXKE 3aX-
TEBATH OJ1 KETOBOT BJIACHUKA JIa CE OJ] PAAIE Y3IP>KU, OHOCHO M3BOP yTHUIIAja
OTKJIOHH. Y31pKaBame O] paame, OJAHOCHO OTKIAmbame H3BOpa MIKOJIJBHBOT
yTHLIaja, HE MOKE C€ 3aXTEBaTH, aKO CE Paba BPILIH, OHOCHO U3BOP OPHUCTH ca
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AO03BOJIOM HAJIC)KHOI' OpraHa WKW Y OKBUPY OIIITCKOPUCHE ACJIAaTHOCTHU, Kao
HU aKO y3[pKaBakbe O padmkC, OAHOCHO OTK/IambhalkhEe U3BOpaA MPEACTaBJba HE-
Cpa3MeEpaH TEPET 3a B.]'IZICHI/II(ZL»11

I'pahancku 3axonuyu u 001080PHOCT 34 UMUCU]e

[MpoGieM HemoOMyIITEHNX HMUCH]ja ce Yy obaacTu rpahaHckor npasa, oOHY-
HO Ha TeHepaliaH Ha4MH peryiuine rpa)aHCKUM 3aKOHHMIUMA, C THM IITO C€ 3a
[ojelMHE BUIOBE HEOMYIITEHNX UMHCHja JOHOCE moceOHM 3akonn. Ha melyy-
HApOJIHOM TUIaHY JIOHET je HHU3 OMaTepalHuX W MYJITHIATePapHHX cliopazyMa
KOjH MMajy 3a LWJb 3aIUTHTY YOBEKOBOI OKPYXKEHa O[] MPEKOMEPHUX UMHCHja
KOj€ TIOTUYY O] HHIyCTPH]CKUX MOCTPOjeHha.

Behuna rpahanckux 3akoHUKa Ipo0JIeM NPEKOMEPHUX U IITETHUX UMHCH-
ja perynuiie y neloBHMa KOjU ce OJHOCE Ha CycellcKa MpaBa, orpannvanajyhu
MpaBa BJIACHHKA jETHOT 3eMJBUIIITA HHTEPECHMa IPYTHX BIACHHUKA.

Y HemoryhHOCTH Ja ce MPHKaKy CBU NpPaBHH W3BOPU KOjU CE€ OJHOCE Ha
OBy MpoOJieMaTHKy, MU heMo JaTw MpuKa3 M aHaim3y oapenada o 3adpanu of
HEII03BOJFCHUX MMHUCHja CAAPKAHUX y HEKUM 3HAYajHUjUM Tpal)aHCKUM 3aKO-
HULMMA.

[Ipema unany 650, @panyyckor ipahanckoi 3akoHuxa, npeaBuheHo je cie-
nehe mpasuno: "3akonuk Hamehe BiacHMIIMMa pa3He oOaBe3e jeAHUX IpeMa
JpyruMa He3aBHCHO O]l MaKaKBOT yroBopa'.

VY unany 1370, naBoau ce: " Heke obaBe3e HacTajy 0e3 MKaKBOT yroBopa
HU OJ] CTpaHe OHOT KOju ce o0aBe3yje HU OJ] CTpaHe OHOra ImpeMa Kome ce oda-
Be3yje.

JenHe HacTajy ayTOpUTETOM CaMOr 3aKOHA, APYTe JIMYHOM PaJhOM OHOTa
KOjHU TIoCTaje 00aBe3aH.

IIpBe cy obaBe3e HacTajge HE3aBHCHO O]l BOJbE Kao IITO Cy OHE H3Melhy
BJIACHUKA Cyce/a Wi obaBe3e TyTopa U APYTHX YIpaBUTEIba KOjU HE MOTY OJI-
Ooutu nonyheny um QyHKUH]Y.

O0aBe3e K0je HACTA]y JIMYHOM PaJioM 00aBe3aHOTa MOTHYY WM U3 KBa-
3U-KOHTpAaKTa WK U3 JAeJINKaTa WM KBa3u- JejrKara .

OHaj KO MpOy3pOKyje UMHUCHje AyXKaH je Aa X CMamd Ha MOJHOUIJBUBY
Mepy, Tok noroheHo yimie HUje y 00aBe3u 1a mpeay3uMa OmIo KakBe pame Ja
CMambu UMHCHje KOje MOTHYY ca cyceqoBor 3emsbuiTa. dpaniycka Teopuja u
CyJICKa TIpakca onOujane cy npuMeny "theorie de la preoccupation" jep 6u TO
JIOBEJIO 0 HempaBHYHMX pesynrara. [Ipema Teopuju npeBeHLHUje BIACHHUK 3€-
MJBHUIIITA Ca KOJeT C€ 0JIallliJbajy UIMHCH]jE Ha CYCEIIHO 3EMJBHIITE j€ Y MOJIOKA]y
na oHemoryhu HopHaiiHO Kopuinheme cycenoBor 3emsbuiTa. OH je y MoryhHo-

i} :
Harpr 3akoHa 0 CBOjUHU U IpyT'MM CTBapHUM MpaBuma, wi. 294.
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CTH Jia U3rpaamoM hadbpuke cycesiHe 3eMIBUIIHE MapIieie ONTePETH KBa3h-CIIy-
xOeHomhy ¥ Aa BIACHULM WIM KOPUCHUIM OBUX 3€MJBMILTA HHKaJa BUILE He-
Majy cJI000/y /Ja 3eMJBHINTE KOPUCTE 10 CBOjoj BoJkM Beh nma Oymy mpuHyheHu
Jla ce 3a cBa BpeMeHa oJpekHy ozapelhenor obnuka kopuihema CBOT 3eMJbUIIITA.
To Gu 610 moceGaH BUI MPUBATHE SKCIPONpHjaLHje 6e3 HKaKBe HakHaze.'”

Hako cy ¢paHIycku CyaoBH OWIM jeTHOTTIAaCHU Yy OAOHjamy IMpHMEHE
"theorie de la preoccupation" xonebanu cy ce Ayro BpeMeHe Jia ik 300T MpBeH-
CTBEHOT IIpaBa yrnoTpebe jeeHor 3emsbulITa Tpeba omTeheHOM JIMIY CMAamUTH
3aXTEB 3a HaKHAJy IITETE MPOY3POKOBaHE MMHCHjaMa. Y OAroBOpY Ha OBO IH-
Tame cBe J0 1968. roanHe mpaBuia ce pasinka u3Mel)y OTKIOmHBHX M HEOT-
KJIOFbMBHUX UMHUCH]jA. AKO je IMHCHja OTKIIOHUBA, T1a je oApel)eHo iuIe ca dnjer
3eMJBHINTA j€ OHa MPOY3pPOKOBaHa KPHUBO IITO MMICH]ja HUje Onila cMameHa, 1Mo-
roheHoM NIy Tpeba MIIATHTH ITyH U3HOC MPETPIJbeHe mTeTe. AKO je uMHcHja
HEOTKJIOIHBA, MOMITO je npeny3ehe paHuje HacTayo, )XPTBU c€ MOXKE MPOTOBO-
PUTH J1a je HeMaXJbUBO MOCTYIIMIIA KaJla j& U MOpe/I 3Habha 32 UMUCH]E OCTBAPH-
Ja CBOjy HaMepy Mako ce O]l MIMHUCHja HE MOKE OJJOpaHUTH. 3aXTEB 32 HAKHATY
LITETE C€ Y TAKBUM CIIydajeBUMa cMambyje y3uMajyhu y o03up KpUBHUILY KPTBE.

Opn oBakBor craBa oacTynuo je Kacanuonu cyn y npecyau ox 2. hedpyapa
1968. onbdujajyhn obaBe3y na ce MpOTUB HEOTKIOKHHUBUX UMHICH]ja ITOTOhEHO JIH-
e y oapehenom obumy Tpeba camo Jia 3allTUTH, Tla cTora Tpeda na Oyae cMma-
FCH FEIOB 3aXTEB 32 HAKHAJLY.

WNHuaue o rpaHuiiamMa ToJEpaHIHje UMUCH]E (PpaHITyCKa CyJICKa TIpaKca Io-
J1a3u o7 00jEKTUBHOT KPUTEPUjyMa, JIOK j& caMO JIMYHA YTPOKEHOCT 300T Hea-
JIeKBaTHE UMHCcHje Oe3 3Hadaja.

Mpema Uwmarujanckom ipahanckom 3axonuxy u3 1942, romuue: "Bia-
CHHK 3€MJBHINTA HE MOXKE 3a0paHUTH UMHCHjE AUMa, TOIUIOTE, HCIapeha, IIIy-
MOBa M CIMYHE YTHIAaje KOjU TOTHUYY Ca CyCeTHOT 3eMJBHINTA, aKO OHU He
npena3e HOpMalHy CHOLIJBMBOCT y3uMajyhu y o03up ycnoBe nojioxaja. [lpu
MPUMEHU OBOT NpaBWiIa CYJOBH MOpPajy YCKIaJWTH 3aXTEBE NMPOU3BOJIE Ca
norpebaMa BracHUIITBA. Mopa ce IOBECTH padyyHa U O MPBEHCTBY oApeheHor
HaunHa ynorpebe".'

[Ipema nutupanom unany 844. Urtanujanckor rpaljaHckor 3aKOHUKA YTBP-
J[jeH je OMIITH KPUTEPHjyM KOj! Cce 03HaUaBa Kao «IIPHHITMIT HOPMIIHE TOJIEpaH-

12 Mazeaud, Lecons de droit civil, 4 izdanje, II knjiga, Paris, 1963, str. 1344.

13 Cass.civ.1.ere ch . 20.2.1968.01610 je ma yunuu oxrosopunm Juglart i du Pontavice i na
300r BUXOBE KPHBHUIIE CMamH 3aXTEB 332 HAKHAJy MAKO Cy IOrol)eHH CBOjy cTamMOeHy 3rpaiy u3-
rpaguin 1o 3uja jenane Qabpuke He mpexy3uMajyhn HUKakBe moceOHe Mepe H3oJalyje Ha rpa-
HUYHOM 3HIy npemMa (Habpuiu ol Koje ce IUpe UMHCHje Yy O0NHKY moTpeca u japMe. Llutupano
mpema Jl. CrojanoBuh, [I. Ilon 'eoprues, Komenrap 3akoHa 0 OCHOBHHM CBOjHHCKO-IPAaBHUM
onHocuma, beorpan,1980, ctp. 42.

14 Wranujancku rpahaHcku 3aKOHUK, WwiaH 844.
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uujey». OcuM norpeda MPOU3BOAKE Yy 003Up Ce y3uMajy U aMOMjCHTAIHU YCIIO-
BU (MHIyCTPHjCKa 30Ha MMa JIpyraurje norpede o 30He 3a JeToBame). Y mpo-
[IeHU aMOMjeHTaTHUX ycJioBa cynuja he BoIuTH padyHa O CBaKOM CIIy4ajy IIO-
Haoco6. HapaBHo, m3BecHa yoOwuajeHa, HOpMaiHa, TOJEpaHIMja je MPHUXBa-
TJBHBA, jep Apyrauje ce He O MOrao 3aMHUCIUTH KUBOT y JPYLITBY. Y cly4ajy
[IpeKopavea OBE TpaHulle, cyauja he HapeAUTH OTKIakabe y3poKa ITETe HIIH
he Bozehu pauyHa o morpeGama IPOU3BOIEE, JOCYINTH HAKHALY IITETE.

3a paznuky ox Mranujanckor rpaaHCKOT 3aKOHHMKA KOjU M3PUYUTO HABO-
IO CilydajeBe IITeTHUX MMUcH]ja, [ palancku 3axonux Peityoauxe Ilowcke w3
1964, canpsxu reHepasHo IpaBUIIO Koje riiack:" BiacHUK HENOKPETHOCTH je Ay-
XaH Jla ce IPU BPIICHY CBOIa MpaBa y3Ap)KaBa O] CBaKe paime KOjoM Ou ce
OTeXaBajlo KopuIheme CyCceHUX HEOKPETHOCTH IPEKO Mepe Koja je yoouua-
jeHa ¢ 003UpoM Ha IPYIITBEHO-€KOHOMCKY HaMEHY HETOKPETHOCTH U Ha MECHE
npumke".'®

Y llsajyapckom ipahanckom saxonuxky u3 1907. ToguHe capxaHo je cie-
nehe mpaBmiio:" CBako je o0aBe3aH NMpH BpIICHY MpaBa CBOjUHE Kao U IpH o0a-
BJbatby OOPTHUYKE JCTIATHOCTH HA CBOM 3EMJBHIITY, Ja C€ Y3IPXKH CBHUX IMpeTe-
paHUX yTHIaja Ha CBOJHHY CyCe/a.

3a0pameHn Cy HApOYUTO CBU MITETHU U HEOMPaBIaHU YTUIAjH, C 003UPOM
Ha TI0JI0Ka] ¥ CBOjCTBA 3eMJBUINTA U ¢ 003MPOM HAa MECHO YOOH4YajeHY YITOTpe-
6y, IyTeM JquMa KK dali, HeCHONI/BMBUX HCMapama, Oyke win Bubparuja".

ITopen oBe y mBajmapckomM rpal)aHcKOM 3aKOHUKY CaAp)KaHO je M TTOCeOHO
MPaBUIIO O OJITOBOPHOCTHU BIIACHWKA HEMOKPETHOCTHU Koje mpeaBuba ia ce mpo-
TUB TaKBOT BJIACHHUKA MOKE MOKTEHYTH 3aXTEB 3a OTKJIAmamhe IITETCHUIIN 3a 3a-
ITUTY oX mpetehe mTeTe, Kao U 3aXTEB 3a HakHay Imrere. [Ipema unany 679,
oBor 3akoHuka: "Ako Heko Oyje omTeheH TUME 1ITO OM BIACHUK HETIOKPETHO-
CTH MIPEKOPavYHO CBOjE MPaBO CBOjUHE WM OM My MpETHJIa OMacHOCT HITeTe, Ta-
Jla OH MOJKE JIa IOCTaBH 3aXTEB 33 OTKIAmAakEM IITETE WIIH 32 3aIITHTO OJ1 Ipe-
Tehe mTere Kao U 3aXTEB 3a HAKHAAOM LITeTe".

[IIBajuapcka mpaBHa TeOpHja U CyACKa Mpakca Cy 3ay3esid CTaB Ja ce y
Cllyyajy IITETe OJi MPEKOMEPHUX HMHCHja NMPOTHB BICHHKA HEMOKPETHOCTH
OCHM TIOCTaBJbakba 3aXTeBa 3a 3a0paHOM BpILIEHa HEONPAaBAAHUX IITETHUX YTH-
L[aja MOXe MOCTaBUTH M 3aXTEB 3a HAKHAJOM IITETE, YMjU JIOMaIlaj He Ou Tpe-
0ano na o0yxBaTH caMO HaKHaJy MMOBHHCKE IITETE KOjy TPIHU CyceqHa Hero-
KPETHOCT HETO M HAKHAJLY IUTETE KOjy TpIe (DM3MUKA JIUIA ¥ APYTe CTBAPH.

15 Lojacono,. Gli anti di immissione, Milano 1972, npema 3. Pamosuh, om.uut,ctp.342.

' Tlossckn rpaharckn 3akoHuK, wiaH, 144,

"7 1Ipajuapckn rpaljaHCKH 3aKOHKK, WiaH 684.

'8 Hans-Ulrich Muler, Der privatrechtliche Scut' vor Gewasserverunrainigungen und die
Haftung, Zurich, 1968, s. 66-67.

76



360puuk panosa [IpaBHor dpakynrera y HoBom Camy, 4/2012

Ha ocHoBy unana 684. mBajmapckor rpahaHcKor 3aKOHHKA, cyamja he 1mo-
cyie 000CTpaHe oLeHe UHTepeca Hajueme HaIOXKUTH UMUTEHTY A3 UMHCH]E I1y-
TEeM IOJECHUX 3alUTHUTHUX MEpa CBele Ha IOAHOLBMBY MEpY Koja oAromapa
MECHOj ymoTpeOu. Y ciydajy Aa ce MpeTepaHd YTHIaju He MOTY Ha Jpyrd
HAuWH OTKJIOHUTU cyndja he TakaB HauuMH KopHUIIhema 3eMJBHIITA MOTIIYHO
3a0paHuTH.

Tpuxu pahancku 3axonux w3 1940.rogune, npobiemy umucHja noceehyje
HeKoJMKo wianoBa. [Ipema wnany 1003. "BracHuk jemHOT 3eMIBHINTA, O0aBe3aH je
Jla TP JIOBOherbe JirMa, TIeresia, MUpHCa, TOIUIOTE, IIyMOBA, TIOTPeca U JIPYTrHx
CIIMYHMX yTHILAja KOjU 0JIa3e ca APYror 3eMJBUINTA, aKO TO KOpHIINEeHwY HeroBor
3eMJBHINTA OMTHO HE IITETH, WIH je MMPOY3pOKOBAHO TAKBUM KOpHIIThemeM Koje je
3a 3eMJBHLITE MECTa Y KOME ce Hajas U omreheHo 3eMibuITe yooryajeHo" .

Unan 1004 rnacu." BiacHuk 3emspuinTa je opiamheH aa 3a0paHu Ja ce Ha
CYCE/IOBOM 3EMJBHMINTY IIOCTaBE WM JpKe ypehaju, YKOIMKO O] HHUXOBOT IO-
CTOjara Wi Kopullnhielka ce ca curypHourhy MOry MpeBHICTH MPOTHBIPABHH
YTHIIQj1 HA FbeTOBOM 3eMJBHIITY".

OBaj MpeBEHUTBHH 33aXTEB KOjU Tpebda Ja CIpedr HacTajame IITETe 3a Cy-
cejie, YCIIOBJbEH je, Kon ypehaja koju cy ofoOpeHH oJ cTpaHe Ap»KaBHOT Opra-
Ha, TeK 0J1 MOMEHTa HacTaHKa mTeTHNX umucuja (aian 1005.).

Aycitipujcxu ipahancku 3aKoHuK, y HOBEJTMPAHOM TEKCTY, cajipKu cieneha
npaBuia:" BracHUK jeHOT 3eMJBHILTA MOKE Cycelly 3a0paHHUTH Ja ca CBOTa 3e-
MJBHIITA MYIITa Ha 3€MJBHIITE MPBOT BJIACHHKA BOAY, AWM, T'acoBe, TOILIOTY,
3a]ax, 3ByK, HOTPEC U CIMYHO yYTOJIMKO YKOJIUKO TO Ipea3u yoOudajeHy Mepy
npeMa MECHUM IPHJIMKaMa U YKOJIMKO TO 3HATHO NIKOJH MECHO yoOW4ajeHOM
uckopumhapamy 3empumTa".”’

VY § 364/a npeasuben je cienehu cmydaj: "Unak, ako je omreheme npoy-
3pOKOBaHO pynapckuM npexnysehem mnm Biamhy omoOpeHum mpenysehem Ha
CyCEIHOM 3€MJBUIITY Ha HAYMH KOjU OBY Mepy IpeKopauyje, OHJIa je aprKaail
3eMJBHILTA CaMO OBJAIINeH Aa CyACKUM MyTeM TPakKu HaKHaly HaHECCHE LITe-
TE ¥ KaJia je MTeTa Npoy3poKoBaHa OKOJIHOCTUMA Ha Koje ce Huje oOpahana ma-
XKHba MPH MOCTyNamy BiaacTu'.

W3 nutupanux onpeadu HOBEJIMPaHOT, AyCTpHjCKOT Tpal)jaHCKOTr 3aKOHHKA
€BHJICHTHA j€ pa3iiKa n3Mel)y MPEeKOMEpPHHUX HMHCH]ja KOj€ MOTHYY ca CyCeao-
BOT 3eMJBHIITA, OJ] OHUX KOje Cy Mmocienuiia 00aBbarmba HeKe TPUBPEIHE JIeTeT-
HOCTH Kao INTO cy 00aBJbamhe¢ PyAapcKe WM HEeKe Apyre WHAYCTPHjCKEe Jaeiat-
HOCTH. Y NPBOM CIIy4ajy BIACHUK 3eMJbUIITA UMa MPaBo Jia 3aXTeBa Of cycena
3a0paHy UMHUCHja Koje Ipeniaze yoOndyajeHy Mepy rnmpemMa MeCHHM TpHIHKama U

!9 R. Gmur, Das Schweizeriche Zivilgesetzbuch vergleichen mit dem Deutchen Burgerlic-
hen Gesetzbuch, Bern, 1965. Str. 124.
20 Aycrpujcku rpalancku 3aKoHUK, § 364 cTaB 2.
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KOje 3HaTHO HaHOCE IITETY MCKOpHIINaBamy 3eMJBHINTA, a Y APYIOM CIy4ajy,
HE MOXeE Ja TpaKu 3a0paHy paja pyAapcKOT WM APYror HHIAYCTPHjCKOT MO-
CTpOjema, HET0 MOXe CYACKUM ITyTeM 3aXTeBaTH HaKHAJLy IITETE O IIPEeKoMep-
HUX MMHCHja KOje ce HUCY MOTIJIE NPEABHICTH y BpEME OCHHBaba OBAaKBHX
npenyseha. OBo mpaBuiio "mpeacTaBiba U3pa3 KOMIPOMHUCA MIOCTUTHYTOT U3Me-
By BiacHuKa 3embHIITa M pactyhe nHgycTpuje".”!

3axTeB 3a HaKHa/Ay IITETE Y OBAKBUM CIy4ajeBUMa, CTyNa Ha MECTO actio
negatoria M OH TIPETIOCTaBJba Kay3aJUTET, ajll CE HE 3aXTeBa HU KPUBHUIA HU
MPOTHUBIIPABHOCT.

Y Hemauxom ipahanckom 3axoruky, HoBenupanu Teket § 906 u3 1959. ro-
JIHE YCTAaHOBJBEHO je cienehe mpaBmino:" BracHUK jeJHOT 3eMJBHUILTA HE MOXKE
na 3a0paHu MPEHOIIEHE TacoBa, Mape, HeMpHjaTHUX MUpHca, AuMa, dahu, To-
IUIOTE, JIapMe, TIOTpeca U CIIMYHE YTHIAje ca HEKOT JAPYTor 3eMJBUIITA YKOJIUKO
TakaB yTHIA] He IIKOAW WIIM HEOUTHO MIKOIU KOPUIINEemhY 3eMIBUIIITA.

Hcto 6m TO Baxkmsio ykoimuko Ou Hactano omreheme uckopuirhaBambeM
JPYTOT 3¢MJBUINTA Ha HAYMH YOOMYajeH Y TOM MECTy U He O Ce MOTJIO CIIpEeYH-
TH TEXHWYKHM Mepama Koje Ou ce MOIJe 3aXTeBaTH OJf OBUX KOPHCHHUKA. AKO
BJIACHUK TpeOa /1a TPIIM HEKH YTHLAj, Tala MOXKE /1a 3aXTeBa 0/l KOPUCHUKA JIPY-
ror 3eMJBHMILTAa OAroBapajyhe HaMUpewe Y HOBILY, aKO je yTHIajuMa IPEeKo oue-
KHBaHE Mepe OHEeMOryheHo MecHO yoOudajeHo KOopuInheme HEroBOr 3eMJbU-
LITa WM 3HATHO CMambEH MTPUHOC Ca Hhera.

[peHoliewe myTeM MOCEOHUX HaIpaBa HUje JTOMYIITCHO" .

OBoM 0j1peIOOM je OO 3HATHO OjavyaH MOJIOKA] MHYCTPH]CKUX Mpeay3e-
ha y Hemaukoj jep mreTe Koje OHH IPOY3pPOKY]jy CBOjUM MMHCHjama Tpehum nu-
[IMMa, MECHO yoOndajeHnM KopHuirhemeM 3eMIJBHINTA, TToroh)eHa JInia Mopajy 1a
nonHoce.OBaj moBmantheHy NMOJI0XKaj HHAYCTPHjCKUX npeayseha 6no je jomr Bu-
me notBpher 1900. ronune noHomemeM Gewerbeordnunga, npeMa 4mjem ce §
26, on BIacHWKa ypehaja kKoju je 1o0Ho omodpeme 3a paj HEe MOXKE 3aXTEeBaTH
npekua pana ypehaja, seh HajBuie mocraBpame 3alITUTHEX ypehaja koju uc-
KJbyuyjy Oynyha omreherma niu 3axTeB 3a HaKHAIy IITETE.

3axTteB 3a oarosapajyhe Hamupeme y ciydajy IITETHUX UMHCH]ja KOje TO0-
THYY ca CYCeIOBOTI 3aMJBHILTA C€ Y HEMa4yKOj IPaBHO] TEOPHjU U MPAKCH O] HO-
BesrpaHor § 906, Ha3uBa "rpaljaHCKONpPaBHU 3aXTEB 33 YUUEBCHY KPTBY" (bur-
gerlich - rehtlicher Aufopferungsanspruch) wnu "CyCeICKONpPABHU 3aXTEB 3a
yunmeny xptBy" (nachtbarrechtlicher Aufopferungsanspruch).”

2 Jp, Munomresuh, IItere on MKOABUBUX MaTepHja M MHUTalkbEe HaKHAJE THX IuTeTa, beo-
rpazg, 1972, ctp. 73.

2 J1. Crojanosuh, JI. ITor 'eoprues, Komentap 3aK0Ha 0 OCHOBHHM CBOjHHCKO-TIPABHHM
onHocuma, beorpan, 1980, ctp. 38.

# H. Hubmann, Der burgelichreichliche Aufopferungsanspruch,»Juristenzeitung»,No.16,
1958, str. 491.
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Ha ocHOBY oBor mpaBmia JiMie Koje je MoroheHo MMucHjama HaCTaIuM ca
CYCEJ/IOBOT 36MJBHUIIITA YCIIe]] MHIUCTPUJCKUX JISNIATHOCTH HHjE MOTJIO JIa TPaXH
MpecTaHak TaKBe AEJIaTHOCTH MOJIU3ambeM HeraTopHe TyxOe, HETO je MOTJo Ja
nobuje oarosapajyhy HakHaay Ha UMe "yuubEeHE KpTBe" y OMIITEM HHTEPECY.

VY cnyyajy HajoKHaIe mTeTe "3a YUHUEmCHY KPTBY' HHje ce HajgoKkHahuBao
MyHW U3HOC IITETE KOjy TPIH JIUIIE YCIe] UMHUCHja Ca CYCEJIOBOT 3E€MJBHUIITA,
HETo caMo MpaBHYHA HaKHAJA. Y MPHJIOT OBAKBOI' CXBaTamba HaKHAJE IITETE Y
BH/ly TIpaBUYHE HAKHAJIE U3jallliha ce U Hallle npaso. [Ipema jenHoj cynckoj of-
nym! 3a mrery Kojy cy mperprena 33 omrehena nuia ycien HMHECH]a Koje To-
tHay U3 bopckor pynHuka, Tpeda aa ce JoCy M MpaBUYHA HAKHA/A, a HE TIOTITy-
Ha wrera. Behn Opoj morohenux BiacHWKa myTeM BaHCYACKOT MOpaBHama ca
Pynapcko-ronnonnuapckum 6acenom "bop', mpuXBaTHO je 3HATHO HUXKY Ha-
KHaJy OJl CTBApHO NpETpIUbCHE mITeTe, nosazehm ox ummeHune aa ox apy-
IITBEHO KOPUCHE JICTATHOCTH PYJHUKA H CAMH OCTBapy]y KOPHCTH.

3axTeB 3a "yuuibeHY JKPTBY' MMa 3a LWJb Jia TIOpaBHA MHTEpece u3mely
OHOT'a KO BPILM UMHUCHj€ KOje Ce HE MOT'Y CIPEYUTH W BJIaCHHKA MM KOPUCHHKA
noroheHor 3eMsbuINTa. BITaCHUK MM KOPUCHUK CYCEIHOT 3€MJBHINTA KOjU TPIH
MMHCH]j€ HeMa TIPaBO Ha HEraTOpHY TyXOy, jep ce He paau O HEeOBJamheHOM y3-
HEMHUpaBamky jep je M3a3uBady MMHCHja OIUTYKOM HAJUIC)KHOT JP>KaBHOT OpraHa
10010 103BOJTY 32 pajl KOjU JI0BOJW A0 €MUTOBama raca, TOIUIOTE, OTIIaJHUX BO-
na u ci. BracHuk nnm kopucHUK Tpeba ma Oyne obemrehen, jep mreTHe yTHIaje
KOjU J0Ja3e ca CyCEeIHOT 3eMJBHUINTA HUje Y CTamy Ja CIpedd, ajld HUje ITyKaH
HU J]a TPITH [IPEKO IpaHuIa MOAHOIBUBOCTH. YNHEHUIIA j€ Ja 3eMJBUIITE KOje je
YIPOKEHO O]l UMHCHja TyOM Ha KBAJIUTETY, N4 THME U Ha BPEJHOCTH 3aXTEB 32
obemreheme, Tpeba 1a YKIbYUH U 'y ceOM U OBY YHEHEHHIY CMarbErha BPEIHOCTH
YIPOXKEHOT 3eMJBbHINTA. BUCHHA HaKHAJ/IE ce W3pavdyHaBa MpemMa TPEHYTHOj MepU
HENI03BOJBEHUX YTHILIA]a U Mocie UciuialieHOr HaMUperha BIACHUKY WM KOPHCHH-
Ky YIpOXEHOT 3eMJBHILTA c€ HE MOXKE IIOHOBO 3axTeBaTu jep oOyxBara y cebu u
u mrere koje he Hactatn y OymyhHOCTH peMa HOPMAaJTHOM TOKY CTBapH.

Ol]l"OBOpHOCT 3a 3aral)eH>e JKUBOTHE CpE/INHE

[Ipema YcraBy Peny6inke CpOuje »cBako uMa MpaBo Ha 31paBy >KUBOTHY
CpenuHy, U cBako, a mocebHo Pemybnmka CpOuja M ayTOHOMHA MOKpPajUHA je
OJITOBOPAH 3a 3aIITUTY XUBOTHE cpeanHe. CBaKo je MykaH Jia 9yBa W M000Jb-
11aBa KHUBOTHY CPEIHHY.

3araljuBay Koju MpOy3poKyje 3araheme )KUBOTHE CPEHHE IyTeM HEIOITy-
IITEHUX UMHKCHja, OArOoBapa 3a IITEeTy 10 HauelnMa 00jeKTHBHE OJIT'OBOPHOCTH.

 Oxpysxnn cyn y 3ajeuapy, I1. 1269/69.
2 Yeras Peny6Gmuke Cpouje, “Ct raacauk PC “6p 98/2006.wran 74.
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«Paznuka n3Mel)y onmTHx mpaBuia 0 00jEeKTUBHOj OJTOBOPHOCTH H €KOIOUKE
(umucuone) odiosopHociiu je y pU3HKY, KOjH HHUje alcTpaKTHa MpeTma, Beh je
n3BecHo aa he y OynyhHoctn noBectu a0 mrere. Pasnuka je u'y odumy, momro
PU3HK TIPETH HACTYIMAmkEM IITeTe IMHUpeM Kpyry cyOjekara. Exomomrka wimu
HWMHCHOHA OJITOBOPHOCT MMa NPEBEHTUBHY 3HAuaj, aju MMOBJIA4YU U PECTUTYTUB-
He oGasese»”’ ITopen 3araljuBaya OrOBOPHOCT CHOCE U TIPAaBHA M (DH3HUKA ITH-
1a KOja Cy He3aKOHUTUM M HENPaBUIIHUM JICJIOBAK-EM OMOTYHiHIIa WK JIOITYCTH-
na 3araljuBame XUBOTHE CpeUHE.”’

3arahuBay uyWje MOCTPOjeHE MM aKTHBHOCT MPEACTaB/ba BHCOK CTEIEH
OTIACHOCTH TIO 37IpaBJbe JbYIU H KHBOTHY CPEIIUHY MOpa CE OCUTYPATH OJI OJIr0-
BOPHOCTH 32 CIIy4aj ITeTe NpuyYhibeHe TpehuM IMumMa ycies yaeca.

3arahuBay je OArOBOPAH M 3a IMITETY HAHETY >KUBOTHO] CPEAMHU KOja je Ha-
CTaja Kao MOCJeIUla BEroBe paimbe U CHOCH TPOLIKOBE MPOLEHE ITETE U Hbe-
HOT yKIamama. OH je JyXaH Jla HaJIOKHaJ{ TPOIIKOBE XUTHUX MHTCPBEHIIN]a
Mpeay3eTHX y BpeMe HacTaHKa IITEeTe, & HEOMXOAHUX 32 OTPaHUYaBabe U CIpe-
YaBame eeKaTa MTeTe M0 KUBOTHY CPEeUHY, IPEOCTOp U 3[paBjbe CTAHOBHU-
IITBA; IMPEKTHE W UHJIUPEKTHE TPOIIKOBE CaHAIUje yCTaHOBJhaBakhe HOBOT CTa-
Ba WK 00HABJbAE MPETXOJHOT CTamba XKHUBOTHE CPEIMHE; TPOIIKOBE CIpeya-
Bama HaCTaHKa MCTE WM CIMYHE IITETE MO MIMBOTHY CPEIMHY Kao M TPOLIKOBE
HaKHaJE JIMUMa AUPEKTHO YIPOXKEHUM IUTETOM IO 31paBJb€ M JKUBOTHY Cpe-
nuHy. CBaKko KO MPETPIH ITETy UMa MPaBo Ha HAKHAJY IITETe AUPEKTHO O] 3a-
rahjuBaya M ocurypasava. Ako je Bulle 3arafjuBaya 0JroBOpHO 3a LITETY Ha-
HETY XMBOTHO] CPEIMHH, a yJeo 3arajuBaya HUje MOoryhe oIpeauTu TPOILKOBE
cHoce conuaapHo u mocebHo. Ilpema 3akoHy 0 3aITHTH KUBOTHE CPEIUHE, TT0-
KpeTame MOCTYIKa 3a 3alITUTY KUBOTHE CPEIMHE 3acTapeBa 3a TPH TOJIUHE O]
KajJa je omrehieHuK ca3Hao 3a MITETY M yYHHHOLA. Y CBaKOM CIIy4ajy OBO IO-
TpaXMBame 3actapeBa y poky oxa 20 romwHa o HacTaHka mrete. [locTymak
IIpeJ] CYJI0M 33 HaKHALy IITETE je XUTaH.”

%6 JlexcukoH rpaharckor npasa, Beorpan, 1996, crp.431.

27 3aKOH O 3ALITHTH KUBOTHE cpeaune,”’Ca. rmacauk PC”, 6p. 135/2004, 36/2009, 72/2009,
43/2011, un. 103.

28 3aKOH O 3aIITHTH KUBOTHE cpenune, or. mut. wi. 105-107.
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Forbidden Immisions and Environmental Protection

Abstract

In the Serbian Law and in the most of jurisdictions, there are limits on ex-
cercising the right of property. A real estate owner must refrain from activities
by which the use of other real estate is being impoded through the emission of
exessive gasses, vapors, smoke, heat, noise, the draining of waste water, etc.

Neighboring real estate ownwrs must endure such harmful effects if they
do not exceed the limit of usual endurance, taking into account the nature and
purpose of such real estate, as well as local conditions.

The property owner who is affected by emissions exceeding the set limit,
has the right to request a stop of emissions which exceeded the allowed volume
of emissions.

If the emisions originate from some industrial plants, within the activity al-
lowed by a state autority, one cannot request a cessation of such activities, but
can simply seek damages.

The issue of the invironmental protection in the Republic of Serbia is regu-
lated by a number of particular substantive laws, with a Law of environmental
protection of 2009. as fundamental Law.

Key words: excessive emissions, imissions, neighboring right, local condi-
tions, significant damage, industrial facilities, damage, compensation
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